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OF THE STATE OF IDAHO
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SURFACE WATER COALITION’S
PETITION FOR PARTIAL
RECONSIDERATION OF HEARING
OFFICER’S RECOMMENDED ORDER

COME NOW, A&B Irrigation District, American Falls Reservoir District #2, Burley

Irrigation District, Milner Irrigation District, Minidoka Irrigation District, North Side Canal

Company, and Twin Falls Company (collectively hereafter referred to as the “Surface Water
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Coalition™), by and through counsel of record, and hereby file this Petition for Partial
Reconsideration of Hearing Officer’s Recommended Order issued in this matter on April 29,
2008. The issues identified for reconsideration and the supporting bases are set forth below.

I. The SWC Previously Decreed Water Rights are Pending in the SRBA and any
Statements on the Elements of those Water Rights are Committed to the
Jurisdiction of the SRBA Court.

The Recommended Order recognizes the standard confirmed by the Idaho Supreme Court
in AFRD #2 v. IDWR, 143 Idaho 862, 878 (2007) that there is a “presumption that a senior water
user is entitled to the amount of water set forth in a license or decree” and that the “logic applies
to the rights claimed in this case unless they are subsequently altered by decree in the Snake
River Basin Adjudication.” Recommended Order at 25.

Relative to the water rights identified in the Recommended Order, clarification needs to
be made that in some cases the Coalition members objected to IDWR’s SRBA recommendations
for their water rights. See Exhibits 9723-9729." For example, the Recommended Order states
that Milner Irrigation District holds water right 01-2050 for 37 cfs with a priority date of July 11,
1968. See Recommended Order at 8. Although IDWR recommended a July 11, 1968 priority
date for water right 01-2050 in the SRBA, Milner filed an objection since the right was
previously licensed by IDWR with an October 25, 1939 priority date. See Exhibit 9724; Exhibit
8000 (SWC Expert Report Appendix A at A-3). The objection is pending in the SRBA.

In addition, the Recommended Order states that TFCC “filed for irrigation to 196,162
acres, the amount that IDWA has recommended”. See Recommended Order at 9. In its SRBA
claim, TFCC claimed 202,691 irrigated acres. SWC Expert Report Appendix A at A-3. While

IDWR recommended 196,162 acres, TFCC filed an objection to that recommendation. See id.;

! Copies of cited exhibits, or parts thereof, are attached to this petition for the convenience of the Hearing Officer’s
review. In addition, only some of the objections included as exhibits 9724 and 9729 have been attached.
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Exhibit 9729. Accordingly, the decision as to the element of TFCC’s water rights concerning the
total number of irrigated acres is still pending in the SRBA. See also, 1.C. §§ 42-1411(2)(h)
(identifying the number of irrigated acres as an element to be described under an irrigation water
right). Accordingly, although the Recommended Order states that non-irrigated acres should not
be considered in determining the irrigation supply necessary for SWC members, that
recommendation does not establish the number of irrigated acres to be determined by the SRBA
Court for the SWC water rights, including those held by TFCC, Burley Irrigation District, and
Minidoka Irrigation District.

Accordingly, the Coalition requests clarification that any recommendations for this
proceeding relative to the elements of the SWC water rights (i.e. priority date, place of use, etc.)
do not supplant or determine those same issues that are presently pending before the SRBA
Court. See Walker v. Big Lost River Irrigation District, 124 1daho 78, 81 (1993) (“Thus, once
the SRBA was commenced, jurisdiction to resolve all of the water rights claims within the scope
of the general adjudication is in the SRBA district court only.”).

II. TFCC’s Water Rights Provide for 3/4 Inch Headgate Deliveries.

Similar to the above issue, TFCC requests the Hearing Officer to reconsider the following
determination: “Full headgate delivery for Twin Falls Canal Company should be calculated at
5/8 inch instead of 3/4 inch ... Any conclusions based on full headgate delivery should utilize
5/8 inch.” Recommended Order at 53, 55.

As the Hearing Officer determined in the Recommended Order, the Director cannot “re-
adjudicate” a water right in administration. See Recommended Order at 48 (“Ireating the
minimum full supply as a cap reducing the right to mitigation in carryover storage has profound

consequences. In practical effect it adjudicates a new amount of the water right outside the
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SRBA without a determination of specific factors warranting a reduction™). The task of water
right adjudication is left to the judiciary in Idaho, and TFCC’s previously decreed water rights
are presently pending in the SRBA. Hence, a review of historical documents, such as deliveries,
internal memoranda, and prior court decisions reflects a snapshot in time with respect to water
delivery and does not adjudicate the water right. Relative to administration, the Hearing Officer
further recognized “[t]here is a presumption that a senior water user is entitled to the amount of
the water set forth in a license or decree.” Recommended Order at 25. The decree or license is
then reconciled with historical water diversions and a duty of water.

TFCC acquired three natural flow water rights: (1) water right 1-209 for 3,000 cfs with a
priority date of October 11, 1900; (2) water right 1-4 for 600 cfs with a priority date of
December 22, 1915; and (3) water right 1-10 for 180 cfs with a priority date of April 1, 1939.
Recommended Order at 9. TFCC’s 3,000 cfs water right was first decreed by the district court in
the Foster Decree on June 20, 1913. SWC Expert Report at 2-37. Next, TFCC’s 600 cfs water
right was decreed by the United States District Court, District of Idaho Eastern Division in the
Woodville Decree issued on June 25, 1929. Finally, TFCC’s 180 cfs water right was decreed by
the district court in the Eagle Decree on July 10, 1968. SWC Expert Report, Appendix A at A-3.
TFCC also acquired storage water rights in Jackson Lake and American Falls Reservoir. Id.
TFCC’s water rights do not limit or condition the per share delivery made by the Company. If
water is diverted and beneficially used pursuant to and within the limits of a company’s water
right, neither the Watermaster nor IDWR can restrict the internal distribution of that water within
the company. Lyle Swank, the Water District 1 Watermaster testified that he distributes water

pursuant to the prior decrees. See Swank Testimony Vol. IV at 837, Ins. 18-25, at 838, Ins. 1-16.

SWC PETITION FOR PARTIAL RECONSIDERATION , 4



The history of the development of the TFCC project, as documented in the evidence
offered in this proceeding, demonstrates that TFCC has historically delivered and beneficially
used 3/4 inch per share, and that such deliveries are within the quantity limits of TFCC’s decreed
water rights as well as the conveyance system as it has been developed and improved over the
course of the past 100 years.” See Alberdi Testimony, Vol. VIII, at 1601, Ins. 3-22 (indicating the
historical use of 3/4 inch delivery and testifying that such deliveries are put to beneficial use);
see also id. at 1604-05. The testimony from all of TFCC shareholders confirmed that 3/4 inch
had been delivered and used in their irrigation operations over time. See supra, fn. 2. Moreover,
the record does not support the argument that deliveries of 3/4 inch were wasteful.® It is
inconceivable that a water user could be held to alternative duties of water depending upon the
water supply. If the crop needs the water and the decreed water right would not otherwise be
exceeded the watermaster distributes water on that basis. Accordingly, there is no question that
the 3/4 inch delivery has been beneficially used by TFCC’s shareholders pursuant to the quantity
elements in TFCC’s decreed water rights.

The Recommended Order recognizes that “the licensed or decreed amount of a water
right is a maximum amount to which the right holder is entitled.” Order at 26. If TFCC’s
decreed water rights represent the “maximum amount” it can divert and use, and TFCC is

presumed entitled to use that amount, then TFCC should be able to distribute water to its

% Blick Direct at 6, Ins. 1-5 (“3/4 inch per share” is a “full supply of water”); Coiner Direct at 4, Ins. 1-6 (same);
Garatea Direct at 2, Ins. 20-24 (same); O 'Connor Direct at 4, Ins. 1-8 (same);, Shewmaker Direct at 3, Ins. 10-13
(same); see also Barlogi Direct at 6, Ins. 11-15 (indicating that in “reduced water supply years,” TFCC has “reduced
to V4 inch and 5/8 inch per share deliveries”) (emphasis added).

? At hearing former Director Karl Dreher stated that he accepted TFCC’s reference to the 3/4 inch full headgate
delivery. See Dreher Testimony, Vol.1at 120-21; & 146, Ins. 1-9. That statement in isolation fails to acknowledge
the foundation for the Director’s acceptance of that representation. The Director had supervision over the Water
District 1 watermasters for over 10 years (1995-2006). During that period there were numerous years in which the
watermaster supervised the diversion of water by TFCC at the Snake River and 3/4 inch was delivered to the
shareholders’ field headgates. See SWC Record 112. At no time did the Director or the watermaster question the
deliveries that occurred. Those deliveries were within the quantities of TFCC’s decreed water rights and presumed
to be beneficially used.
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shareholders within those limits. Moreover, if TFCC’s shareholders can beneficially use 3/4
inch within the quantity element of the water rights, which is demonstrated by the evidence, then
that delivery criteria should be recognized and upheld. TFCC’s decision on how to distribute
water to its shareholders is dependant upon the particular water year and, as demonstrated over
the past 17 years, that distribution has included deliveries up to 3/4 inch per share. See IDWR
SWC Record 112; Alberdi Testimony Vol. VIII at 1601-15; see supra fn. 1. TFCC’s
management decision on when to delivery 3/4 inch takes into account various factors like the
amount of storage TFCC has at the time, the state of Snake River spring flows and reach gains,
the weather and cropping patterns. See Alberdi Testimony Vol. VIII at 1606, Ins. 9-23; Vol. X. at
1822-24.

In addition to being authorized to legally deliver 3/4 inch pursuant to its decreed water
rights, TFCC’s diversion and conveyance system is physically capable of delivering 3/4 inch per
share. See SWC Expert Report at 3-15 (“The Twin Falls Main Canal was built with a capacity of
3000 cfs and currently can divert up to 3800 cfs”); SWC Expert Report Appendix AU at 11, Table
8 (listing TFCC’s maximum daily total diversion as 3,804 cfs between 1988-2006); see also,
Alberdi Testimony Vol. VIII at 1670-72 & 1676, Ins. 1-23. As recognized by the Hearing
Officer, these considerations and the “allocation of water within a district is a matter of internal
management”. Recommended Order at 53. Any “full headgate delivery” determination which is
inconsistent with the decreed water rights and the historical delivery evidence fails to consider
the water requirements of the lands within the Company’s project.

Next, with respect to the Company’s internal memoranda relating to this issue, the
SWC’s expert Rebuttal Report of Expert Report and Direct Testimony by Charles Brendecke for

IGWA (Exhibit 8191), at 40-43, thoroughly analyzes and explains why conclusions based on full
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headgate deliveries should utilize 3/4 inch rather than 5/8 inch. As explained, although the
project was originally intended to supply water to 240,000 acres, that number was not reached,
and only approximately 203,000 shares were ever issued. See SWC Rebuttal to Brendecke at
40); see also, State v. Twin Falls Land & Water Co., 37 1daho 73, 81 (1922) (“there is now being
watered under this system 203,620.68 acres of land”).

As originally proposed, the TFCC project was intended to deliver 5/8 miner’s inch to
240,000 acres. However, the total acreage actually developed was limited to just over 200,000
acres. While TFCC recognizes its original obligation to deliver at least 5/8 inch per share, as
evidenced in its operation policy, that obligation did not prevent the Company from acquiring
additional water rights or improving its system such that more than 5/8 inch per share could be
delivered and used within the limits of those water rights. See SWC Rebuttal to Brendecke at 41-
43; see Alberdi Testimony at 1602, Ins. 15-25 (testifying that 5/8 inch delivery “is what the
allocation that our water right provides for our user on a minimal basis™). This is especially the
case here, where the alleged 5/8 inch per share “limitation” was based on the intention that
TFCC would develop and provide water to 240,000 acres — nearly 40,000 more acres than were
actually developed and irrigated.

Thereafter, TFCC acquired additional natural flow and storage water rights (as noted
above) and took steps to recover water on the project. As such, the Company was then able to
deliver 3/4 miner’s inch per share pursuant to its water rights. This historical delivery has
continued to recent years. See IDWR SWC Record 112; Alberdi Testimony Vol. VIII at 1601-
15.

The Court’s decision in State v. Twin Falls Canal Company, 21 1daho 410 (1911) (West

case), relied upon by IGWA for its claim that TFCC should be restricted to delivering 5/8
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miner’s inch, was not a case that decided what the Company was authorized to distribute to its
shareholders under its water rights. TFCC water rights were not decreed until after this decision.
Moreover, it was not a decision that applies between TFCC’s senior natural flow rights and
junior priority ground water rights. Notably, if TFCC diverts and delivers water pursuant to its
water rights, and its shareholders beneficially use that amount, which can include a 3/4 miner’s
inch delivery, that delivery should be protected from interference by junior ground water
appropriators.

Even so, the case cited by IGWA was decided before TFCC acquired additional natural
flow and storage water rights, the case did not take into account subsequent actions on the
project to recover water, and did not at the time recognize the full development that occurred on
the project (approximately 200,000 instead of 240,000 acres). These issues were later
recognized by the courts. See State v. Twin Falls Land & Water Co., 37 Idaho 73, 86-88 (1923)
(Rice case); Twin Falls Land & Water Co. v. Twin Falls Canal Co., 79 F.2d 431 (9" Cir. 1935).
In summary, the 1911 West case did not hold that TFCC‘ could only delivery 5/8 miner’s inch to
its shareholders when history and the actions taken by the Company subsequent to that time
demonstrate otherwise.

Finally, the evidence presented demonstrates that TFCC has improved and expanded its
system to allow for more efficient water deliveries over the history of the project. See Alberdi
Testimony, Vol. VIII, at 1676, Ins. 18-23 (testifying that the TFCC system could handle
deliveries of 3/4 inch per share); SWC Rebuttal to Brendecke at 41 (the construction of “drains,
tunnels and other facilities to allow seepage and return flows to be captured and redistributed”);
see also Barlogi Direct at 3, Ins. 9-18 (addressing some of the recent improvements made on the

project); Shewmaker Direct at 9-10 (discussing water delivery improvements). As a result of the
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reduced acres (240,000 to 200,000), improvements to the delivery and recapture system and
additional water rights, TFCC has been able to historically deliver 3/4 inch per share at the
headgate, when water is available:

Q. [Mr. Arkoosh] Okay. What's the duty of water to the Twin Falls Canal
Company?

A. [Mr. Alberdi] Three-quarters of an inch.

Q. Do you deliver three-quarters of an inch of water — so I understand when
you say “three-quarters of an inch,” where is this — where is that measured? Is
that measured at Milner or is that measured at the headgate? Where is that
measured?

A. That's measured at the headgate.

Q. And what does that mean, a measure of quantity or flow of water, three-
quarters of an inch?

A. Three-quarters of an inch is 6.75 gallons per minute per share of water is
what it is at the headgate for each share.

Q. And when you say, "headgate,” do you mean the canal headgate, the field
headgate?

A. The farmer's turnout.
The farmer's turnout?
The farmer's headgate.

So measured at the field, essentially?

> o R

Yes.

Q. Okay. Have you been able to deliver three-quarters of an inch in your
tenure as manager every year?

A. No, sir.
Q. Do you know what years you did not deliver three-quarters of an inch?

A. There’s a number of years that we've been unable to deliver three-quarters
of an inch. Historically, other than the droughts in the ‘30s, I believe in the
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‘50s, three-quarters of an inch was delivered to the Twin Falls project for
decades. Then in °77, it was not available. In ‘92, it was not available. In ‘94,
we started at three-quarters and had to cut back to five-eighths. In 2001, 2002
— 2001, in fact, we got down at the end of the season, I believe, to half-inch. In
2002, 3, ‘4, *5, are five-eighths. 2006 is a three-quarter, and 2007 is a five-
eighths-inch year.

Q. Why would you deliver less than three-quarters of an inch?

A. We didn't have the supply to do — to deliver three-quarters of an inch.

Q. When you delivered three-quarters of an inch, was it applied to beneficial
use?

A. Yes, sir.

Q. Inthose years you were unable to deliver three-quarters of an inch. Had
you been able to do so, would it have been applied to beneficial use?

MR. BUDGE: Objection. Foundation.

THE HEARING OFFICER: He may answer. Go ahead.

THE WITNESS: We would have. We had for decades.
Alberdi Testimony, Vol. VIII at 1599-1602 (emphasis added).

Mr. Alberdi’s testimony that TFCC has historically diverted and used 3/4 miner’s inch
under its water rights is consistent with the testimony of TFCC shareholders, some of whom
have spent their entire lives on the project. See Blick Direct at 1-2; Shewmaker Direct at 1-2.

The fact that TFCC has been able to deliver 3/4 miner’s inch per share under its water
rights where other companies and districts could not is irrelevant given the different water rights
and project designs.” The different water rights held by the various members of the Surface

Water Coalition further highlights the different deliveries that are made to landowners and

* Ted Diehl, manager of NSCC, addressed this during the hearing:
A. Iremember Director Dreher called me once and said, “How come you only have five-
eighths for a water right and Twin Falls has three-fourths?”

And I said, “That’s the difference between your bank account and mine. If I could get
part of your money, I’d feel better about it. But I'm not able to. And we don’t have the water
that Twin Falls owns.” It makes a difference. It all has to do with priority rights.

Diehl Testimony, Vol. IX at 1880, Ins. 7-15.

SWC PETITION FOR PARTIAL RECONSIDERATION 10



shareholders in those projects. See Recommended Order at 7-10, see also, Bingham Direct at 10,
Ins. 10-23 (BID created and developed to deliver 4 acre-feet per acre at the headgate); Diekl
Direct at 4, Ins. 5-12 (NSCC delivers 5/8 inch at the headgate or 3.0 to 3.5 acre feet per acre
when there is a fully supply); Mullins Direct at 7, In. 4 (Milner shareholders entitled to 4 acre-
feet per acre when there is a full supply); Temple Direct at 7, Ins. 1-11 (A&B shareholders
typically receive 3 acre feet per acre when there is a full supply).

Moreover, the 3/4 miner’s inch is even less than the standard 1 miner’s inch (0.02 cfs) per
acre that is provided for by Idaho law. See Idaho Code § 42-202(6) (even then the code
recognizes that more than 1 inch per acre may be allowed if “it can be shown to the satisfaction
of the department of water resources that a greater amount is necessary.”); see also Exhibit 4614
(sample ground water right with condition that 0.02 cfs per acre could be diverted and applied).

Finally, TFCC’s natural flow water rights, listed above, have been recommended in the
SRBA in a manner consistent with TFCC’s historical delivery of 3/4 inch at the headgate. See
Exhibit 4001 A. Objections have been filed on this point, see Exhibit 9729,5 and will be
addressed in due course in the SRBA. The SRBA is the exclusive forum for resolving
objections to the elements of TFCC’s previously decreed water rights. See 42-1401 ef seq.;
Walker, 124 Idaho at 81.

As explained at the hearing and reiterated above, TFCC delivers 3/4 miner’s inch to its

shareholders within the limits of its water rights. Therefore, the Hearing Officer’s

* Upon review of the transcript and official exhibit list, it appears that Exhibit 9729 was inadvertently not admitted.
See Transcript Vol. XIV at 2946. During the hearing, the parties stipulated to the admission of the recommendations
and objections for each of the SWC water rights. See Id. at 2944, Ins. 3-25. Objections for each of the SWC
members’ water rights were offered as exhibits 9723 through 9729, with one exhibit for each entity in alphabetical
order. Objections relative to TFCC’s water rights were listed as Exhibit 9729. See Id. at 2946, Ins. 4-5. However,
for reasons unclear in the transcript, Exhibit 9729 was inadvertently not included in the list that was admitted. See
Id. at 2946, Ins. 13-14 (“Any objection to the admission of 4001A, 9723, 9724, 9725, 9726, 9727 and 97287”); id. at
2947, Ins. 5-6 ( “Exhibits 4001 A and 9723 through 9728 admitted”). The Hearing Officer should correct this
oversight and admit Exhibit 9729.
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recommendation regarding a “full headgate delivery” for TFCC should be reconsidered. While
the decision to determine a delivery amount varies upon the water year and various conditions,
there is no dispute that TFCC has the ability to deliver 3/4 miner’s inch within its water rights.
This variability in crop needs within the limits of the decreed water rights is the sole area for
which administrative review is recognized. However, allowing the Director or watermaster to
venture into adjudication issues for which the legislature granted sole jurisdiction to the SRBA
Court is not permissible. Accordingly, to ensure that the record in this case does not either
implicitly or explicitly provide for the “re-adjudication” of the water rights presently before the
SRBA Court, TFCC respectfully requests the Hearing Officer to reconsider the determination
regarding the recommended “full headgate delivery” criteria in the Recommended Order. Ata
minimum, the Hearing Officer should clarify that any “full headgate delivery” recommended in
this process does not affect TFCC’s previously decreed water rights or the proceedings currently
pending in the SRBA.
CONCLUSION

The Coalition respectfully requests the Hearing Officer to reconsider and clarify the issue
related to Coalition water rights that are pending in the SRBA and the recommendation as to
TFCC’s “full headgate delivery” of 3/4 inch diverted and used pursuant to its water rights. As
identified above, certain elements of the Coalition’s water rights are subject to objections that are
pending in the SRBA. Therefore, the Hearing Officer should clarify that any statements relative
to these disputed elements in this proceeding is not binding upon the SRBA Court.

In addition, TFCC has delivered and beneficially used water in conformance with its
decreed water rights, which has included deliveries of 3/4 inch to its shareholders. As long as

the internal distribution of water within a company is consistent with the decreed quantity
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element of a water right, the Director and the watermaster cannot “re-adjudicate™ a different
amount in administration. For these reasons the recommendation as to TFCC’s “full headgate
delivery” should be reconsidered.

DATED this_/ 35 ay of May, 2008.

CAPITOL LAW GROUP rLLC

2 T

Z Llng £C. Tom Arkoosh

Attorneys for A & B Irrigation District Attorneys for American Falls

and Burley Irrigation District Reservoir District #2

FLETCHER LAW OFFICES BARKER ROSHOLT & SIMPSON LLP
%}N . Kent Fletcher Tra¥is L. Thompson

Attorneys for Minidoka Irrigation District Attorneys for Milner Irrigation District,

North Side Canal Company, and Twin Falls
Canal Company
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EXHIBIT 4001A

WATER RIGHTS LIST

A&B IRRIGATION DISTRICT TWIN FALLS CANAL COMPANY

1-14 1938-04-01 -4 1915-12-22
=2eseA——— 4855 44=24 Recommendedas1-14 1-10 1939-04-01
2P 49 24=03=36 Recommended as 1-2064 1-209 1800-10-11
2888403208728 Recommended as 1-2068 2084 48248330 Re ded as 1-2064

A5 q G046 No Beneficinl Use
AM ERICAN FALLS RES. DIST. #2 Frrd- B Pt G942 83+ 2 Recommended as 1-2064
1-8 1921-03-30 1B 0GB s e Q40220 Recommended as 1-2068

B4 S e 434 35 LR Recommended os 1-10045
BURLEY IRRIGATION DISTRICT

1-7 19338-04-01 NORTH SIDE CANAL COMPANY
1-211B 1903-03-26 1-5 1915-12-23
.1-214b 1908-08-06 1-16 1920-08-06
2484 4088-4-8-+1 Recommended as 1-210
MILNER IRRIGATION DISTRICT 208 34568-48-49 Recommended as 1-210
1-9 1939-04-01 1-212 1805-10-07
1-17 1931-04-30 1213 1908-06-16
1-2050 1939-10-25 245 4+869-86=02 Forfeitcd 1976-1990
=etig———4824=03=30 Recommended a5 1-2064 1{=323G +94+5-06=29 Foreitcd 1976-1950
A BB P 4 e BG4 Vot Recommended »2064E 4024+B338 Recommended as 1-2064
b G52 4G4t=0G~4+6 No Beneficial Use

1‘4’9@428——-_““—_"'—1‘92‘1—% Recommended as 1-2064

MINIDOKA IRRIGATION DISTRICT 1—43943#;—-———-—-——-—-————-—-—-4—924—93—39 Recommended as 1-10043

1-8 1939-04-01 168458 48438524 Rec ded as 1-10045
4"49457*"“‘——‘_“‘_"‘4923'9‘5'9‘1' Recommended as 1-4045 1—1-69‘5315(——-——————"————'—‘-"4‘924—98-30 Recommended as 1-2064
4048+ 4863~83-26 Recomnended as 1-211A

!' '9 '83 4 508~08~B6 Recommended as 12144 (USBOR) American Falls Reservoir
=183 1808=12=t¢ Recommended as 1-100343-284 05403

4924-83-30 Recommended os 1-2064

4884 824=5 336 Recommended ns 12064 1-2064 1921-03-30
49—t 338046 Recommended as 1-2068 4852 434486348 No Bencficial Use
45402 1266~08 2a No Benaficial Use 140042 4024-03~28 Recommended as 1-2064
8463 453894228 Recommended as 1219 +=+8853 4324+33+30 Recommended as 1-2064
4*4‘94‘94“————“‘————‘49‘;‘}'96'4‘5 Recommended as 1-214A
=485 4338-64~84 Renumbered 1-8 (USBOR) Jackson Lake Reservoir
15496 4906-08~23 Recommended as 14055 1-4055 1906-08-23

1-10044 1910-08-18

1-10045 1913-05-24

(USBOR) Palisades Reservoir

1-2068 1939- 07—28

4056 49570563 Recommended as 1-2068

4057 4575783 Recommended as 1-2068

410643 19240329 Rec ded as 1-2068

(USBOR) Lake Walcott
1-10034 1911-3-15

Notes:

1. This water rights list reflects the Surface Water Coalition water rights identified in the orders for purposes of material injury

determination.

2. The stricken water rights reflect those not recommended in the Director’s Report subsequently filed in the SRBA



05/11/2006

IDRHO DEPARTMENT OF WATER RESOURCES
RECOMMENDED WATER RIGHTS ACQDIRED UNDER STATE LAW

RIGHT ROBBER:

1-4

WAME AND ADDRESS: TWIN FALLS CARBAL COD

SOURCE:
QUANTITY:
PRIORITY DATE:

POINT OF
DIVERSION:

PURPOSE AND
PERIOD OF USE:

PLACE OF USE:

OTHER PROVISIONS

BD BOX 326
TWIW FALIS ID B83303-0326

SHRRE RIVER TRIBUTARY: COLUMBIA RIVER

600.00D CES
12/22/1915

T10S R21E 523 SWNESE Lot B Within TWIR FRIIS County

PURPOSE OF USE PERIDD OF USE QUARTITY
IRRIGRTION 3/15 11/15 600.000 CFS

196152 ACRES TOTAL

The boundary encompassing the place of use for this water right is

described with a digital boundary as defined by I. €. Section 42-202B(2) and
authorized pursuant to I.C. Section 92-1411(2) th}. The data comprising the
digital boundary are incorporated herein by reference and are stored on a
CD-ROM disk issued in duplicate originals on file with the SRBA District Court
and the Idaho Department of Water Resources. A m2p depicting the place

of use is artached bhereto to {llustrate the place of use described by the
digital boundary.

Place of use is within the area served by Twin Falls Canal Company.

RECESSARY FDOR DEFINITION OB ADMINISTRATION OF THIS WATER RIGHT:

This partial decree is subject to such general provisions necessary for

the definition of the rights or for the efficient administration of the water
rights as may be ultimately determiped by the Court at a point in time no
later than the entry of a final vnified decree Section 42~1412{6}, Idaho
Code.

EXPLANATORY MATERIAL: BASIS OF CLAIM -~ Decreed

Water is delivered through Twin Falls Southside Canal.

Pirecter’s Report Basin 0l Part 1 5



05/11/2006

IDAHO DEPRRIVENT OF WATER RESDURCES
PECOMMERDED WATER RIGHTS ACQUIAED DNDER STATZ LAW

RIGHT NUMBER:
WAME AND ADDRESS:

SQURCE:
QUANTITY:
PRIORITY DATIE:

POINT OF
DIVERSION:

POREOSE AND
PERIOD OF USE:

PLACE OF USE:

OTHER PROVISIONS

1-10

TWIN ERLLS CANAL CO

PO BOX 326

TWIR FALLS ID B63303-0326

SHAKE RIVER TRIBUTARY: COLOMBIR RIVER
180 000 CES

04/01/1939

T105 R21E 529 SHWHESE Lot 8 Withinm THIN ERLLS County

PUORPOSE OF USE PERIOD OF USE QUANTITY
IRRIGATION 03/15 11/15 180.000 CES

156162 RCRES TOTRL
Place of use is within the area served by Twin Falls Canal Company.

The boundary encompassing the place of use for this water right is

described with a dipital boundary as defined by I.C. Section 42-202B{2)} and
authorized pursvant to I.C. Section 42-1411{2) (h). The data comprising the
digital boundary are incorporated herein by reference and are stared on a
CD-ROM disk issued in duplicate ariginals on file with the SRBR District Court
and the Idaho Department of Water Resources. A map depicting the place

of use is atrached hereto to illustrate the place of use described by the
digital boundary.

HECESSARY FOR DSEINITION OB RDMINISTRATION OF THIS WATER RIGHT:

This partial decree is subject to such general provisions necessary for

the definition of the rights or for the efficient administration of the water
rights as may be ulrimately determined by the Court at a point in time no
later than the entry of a fipnal unified decree. Section 42-1412{6), Idaho
Code

The delivery of water to this right may be subject to procedures
described in the United States Bureau of Reclamation “space holder™
contracts and the Burley Irrigstion Dist. v. Eagle, Supplemental Decree
{Idaho 5th Jud. Dist., July 10, 1968) and Aberdeen-3pringfield Canal Co.
v. Eagle, Supplemental Decree (Idaho 7th Jud. Dist., March 12, 1969
together with the natvrai-flow and storage deliveries as calculated by
the Idaho Department of Water Hesources.

EY.PLANATORY MATERIARL: BASIS OF CLAIM - Decreed

Director's Report Basin 01 Part 1

Water is delivered through Twin Falls Southside Canal.

13



05/11/2006

IDRHD DEPRRTMENT OF WATER RESOURCES
RECOMMENDED WATER RIGATIS ACQUIPED UWDER STATE LAW

RIGHT HUMBER: 1-208
NAME AHD RDDPESS: TWIN ERLLS CAWAL CO
P0 BOX 325
TWIN FALLS IP 83303-0326
S0O0RCE: SHARE RIVER TRIBUTARRY: COLUMBIA RIVER
QUAWTITY: 3,000.000 Cz5
PRIORITY DATE: 18/11/1900
POINT OF
DIVERSIOW: T105 R2Z1E 525 SWWESE Lot B Within CASSIA County
PURPOSE AND
PERIOD OF BSE:
PORPOSE DF DSE PERIOD OF USE QUANIITY
IRRIGATION 03/15 11715 3,000.000 CFS

PLACE OF USE:
196162 ACRES TOTAL

The boundary encompassing the place of use for this water right is
described with a digital boundary zs defined by I.C. Section 42~2028{2) and
authorized pursuant to I.C. Section 42-~1411(2) th). The data comprising the
digital bouvndery are incorporated herein by reference and are stored on a
CD-ROM disk issued in duplicate originals op file with tha SPBA bistrict Court
and the Ideho Department of Water Resources. A map depicting the place

of use is attached hereto to illustrate the place of use described by the
digital boundary-

Place of use is within the area served by Twin Falls Canal Company-

DTHER PROVISIONS WECESSARY FOR DEFIHITIOR OR ADMINISTRATION OF THIS WATER RIGHT:

This partisl decree 1s subject to svch general provisions necessary for

the definition of the rights or for the efficlent administration of the warer
rights as may be ultimately determined by the Court at a point in time no
later thaen the entry of a final unified decree. Section 42-1412(5}, Idaho
Code.

EXPLAWATORY MATERIAYL: ZHASIS OF CLAINM - pecreed
Water i5 delivered through Twin Falls Southside Canal.

Direetor’s Report Basin 0l Part 1 54






IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STARTE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

BARTIAL DECREE BURSUANT|TO DISTRICT COURT-SRBA
I.R.C.P. 54{b) FOR Fifth dudicial District
Cou‘nty of Twin Falls - State of Idaho

- . -In_Re_BRBA

Case Np, 39576

e r e

Water Right 21-07030

- ~
MAME AND ADDRESS: TIMOTHY P DEEG NOV 6 2006
2957 DEEG ROAD
AMERICAN PALLS, ID 83211
By ;
SOURCE: GROTMDWATER =
\\ Cisrk
QUANTITY: 1.40 CES { WJ Deputy Clerk

441.00 AFY

RIGHTS 41-7030, 41-7034, 41-7071, 41-7076 AND 41-7081 WHEN
COMBINED FOR IRRIGATION SHALL NOT EXCEED R TOTAL DIVERSION RATE
OF 10.02 CFS.

THIS RIGHT WHEN COMBINED WITH ALL OTRER RIGHTS SHALL PROVIDE NO
MORE THANW .02 CP5 PER ACRE NOR MORE THAN 4.0 ARFA PER ACRE AT THE
FIELD HEADGATE FOR IRRIGATION OF THE LANDS ABOVE.

PRIORITY DATE: 01/02/1978
POINT OF DIVERSION; T09S RALE 506 EWSE Within Power County
SWSE
SWSE
PURPOSE AND
PERIOD OF USE: PURPOSE OF USE PERIOD OF USE QUANTITY
Irrigation 04-01 TO 10-31 1.40 CPS
' 441.00 AFY
PLACE OF USE: Irrigation Within Power County
T055 R30DE S01 NENE 40.0 NWNE 40.0
SWNE 4D.0 BEKNE 4D.0
NESH 40.0 8ESW 40.0
NESE 40.0 KWEE 46.0
SWSE 40.0 SESE 31.0
812 NWNE 40.0 EWME 40.0
NENW 40.0 SENW 40.0
NESW 40.0 SESW 40.0
NWSE 40.0 SWSR 40.0
R31E 506 NWNW 21.0 SWNW 22.0
NBSW 36.0 NWSW 22.0
SWEW 18.0 BESK 30.D
NESE 40.0 NHSE 38.0
SWSE 33.0 SEEE 40.0

1011.0 Acres Totael

RIGHT 41-7030 IS LIMITED TO THE IRRIGATION OF 126.0 ACRES WITHIN
THE PLACE OF USE DESCRIBED ABOVR IN A BINGLE IRRIGATIDON SEAGON.
RIGHTS 41~-70308, 41-7034, 41-7071, 41-7976 AND 41-7081 ARE
LIMITED TO THE IRRIGATION OF A COMBINED TOTAL OF 814.3 ACRES IN
A SINGLE IRRIGATION SEARSON.

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

AFTER SPECIFIC NOTIFICATION BY THE DEPARTMENT, TRE RIGHT HOLDER
SHALL RECORD THE QUANTITY OF WATER DIVERTED OR BBALL ENTER INTO
AN AGREEMENT WITH THE DEPARTMENT TO DETERMINE THE AMOUNT OF WATER
DIVERTED FROM POWER RECORDS AND SHALL ANNUALLY REFORT THE
INFORMATION TO THE DEPARTMENT. THE RIGHT HEOLDER SERLL PROVIDE A
MEANS OF MEASUREMENT ACCTEPTABLE TO THE DEPARTMENT FROM ALL

SRBA PBRRTIAL DECREE PURSUARNT TO I.R.C:ETS541(b) PAGE 1
Water Right 41-07030 Pile Number: 00007 Sep-21-2006

LA




SKBA Partial Decree Pursuant te I.R.C.P. S54(b) (continuead)

OTHER PROVISIONS {continuved)

AUTHORIZED POINTS OF DIVERSION WHICH WILL ALLOW DETERMINATION OF
THE TOTAL RARTE OF DIVERSION.

THIS PARTIAL DECREE IS5 SUBJECT TO SUCH GENERAL PROVISIONS
NECESSARY FOR THE DEFINITION OF THE RIGHTS OR FOR THE EFFICIENT
ADMINISTRATION OF THE WATER RIGHTS AS MAY BE ULTIMATBLY
DETERMINED BY THE COURT AT A POINT IN TIME NO LATER THAR THE
ENTRY OF A FINAL UNIFIED DECREE, I.C. SECTION 42-1412(6).

RULE 54 {h} CERTIFICATE

With respect to the iszues determined by the above judgment or order, it is hereby CERTIFIBD, in accordance
with Rule 54(b}, I.R.C.P., that the court has determined that there is no just reason for delay of the entry of a
finmal judgment and that the court has and does hereby direct that the above judgment or order shall be a final
judgment upen which execution mey issue and an appeal mey be kaken ag provided by the Idaho Appellate Rules.

Snake River Bazinp Adjudication

SRBA PARTIAL DECREE PURSBUANT TO I.R.C.P. 34(b) PAGE 2
Water Right 41-07030 File Number: 00307 8ep-21-2006
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State of ldaho €2

Department of Water Resources f

WATER RIGHT LICENSE 3

WATER RIGHT NO. 41-07030 '

Priority: Jamary 2, 1978 Maximm Diversion Rates 1,40 CFS '
Maximum Diversion Volume: 441,0 AF e

This is to certify, that FAROLD J NELSQN E
PO BOX 177 G
ROCKLAND ID 83271 has complied with the terms and conditions
of ths pemmit, issued pursuant to Application for Permit dated October 11, 1977; and X
has submitted Proof of Beneficial Use on Octoper 18, 1983, »An examination indicates j
that the works have a diversion capacity of 1.400 cfs of water from a GROUNDWATER &
source, and a water right has been established as follows: &

~

'
R X RPN OG- 0-G O-G0-0-0d)

BENEFLCIAL USE PERIOD OF USE RATE OF DIVERSICR ANRAL VOLIRIE (&
(&
IRRIGATION 03415 to 1115 1.40 CFS 441.0 AP (&
b
TOCATION OF POINT(S) OF DIVERSION: NESE , Sec. 28, Township 105, Range 31E
POWER County &
(&
PLACE OF USE: IRRIGATION %
TWN RGE SEC ACRES ACRES ACRES TOTAL 3
s == _ 5
105 31E 28 NESW 8 SESW 8 NESE 18 &
WSE 37 BWSE 37 SESE 18 126 3
% (g
: Total number of acres irrigated: 126 3
y 3
Y CONDITINS/REMARKS: &
s (3
) 1. The maximm diversion volume listed within this right is defined @
)
2 as the maximm allowable volume of water that may be diverted <
2 annually from the source ldentified under this right, or limited &
o, to the amount that can actually be beneficially used on the above &
S described place of use. This right is further limited to a $
2 maximm diversion of water onto the above described place of use &
Q) of 0.02 cfs per acre or 3.0 acre feet per acre per year when (8
24 combined with all other appurtenant water rights. 3
& 2. This water right is appurtenant to the described place of use. 5
4, 3. This right is subject to all prior water rights and may be $
4 forfeited by five years of non-use. S
2 4. Modifications to or variance from this license must be made $
28 within the limits of Section 42-222, Idaho Code, or the %5
> applicable Idaho law. %
2 5, This right when combined with all other rights shall provide no S
S more than .02 ¢fs per acre nor more than 3.5 afa per acre for the ':(
> lands above. I
2 &
) ”':3.?_ 1o ira ¥
> f;fﬁm‘ fanyn S
> EEIN no 5
2 B e :._‘_T.L ' s
- -t.-‘l (
3 ~02g g, s
G.\fo&@ﬁﬁh&&ﬁ&ﬂ&n@.\ﬁééﬁ.\ﬁ&fr\@&!\\ﬂ@hahf:\f*ﬂﬂﬂﬁfkﬂQf\\hﬁ"\A&AA



State of ldaho
Cepartment of Water Resources

WATER RIGHT LICENSE - -

WATER RIGHT NO. 41-07030

This license is issued pursuant to the prov1sions of Section 42-219, Idah?'(:?e.
Witness the seal and signature of the Director, affixed at Boise, this /5

day of __J2p w252 P 199/,

VAN

T

belingfor R, Kelth HigginsoWector O

g




ASSIGNED TO 3

Farmers Home Administration
250 §. 4th Svite {112
Pocatello, Idahe 83201
May 21, 1980

&

BN

!
i

Identification Na.

q1-703D

Application No.

A . . ... STATE OFIDAHO e e e e
DEPARTMENT OF WATER RESOURCE

APPLICATION For permit  APPROVED

To Appropriate the Public Woters of the State of Idaho
{IYPE OR PRINT IN INK)

}. Name of npp]lcanfw l(/!M»F/ Phone: f;‘é,fﬁﬁ-éggl
post office address_sﬁﬂ__ﬁak_iﬁf__,&aﬂ_/ﬂ_ wd TlAHD Frea7/

2 Source of waler supply_ (T @1k CL o e

3 a3 locstion of point of diversion Is Ng

Ronge__3 1/ E BM PD(J)EF

which is a tribulary of
Vol 3 E ViofSettion 23  Township OS5

County; addilonal points of diversion if any:

b If water is no! consumed, 11 will be dischsrged Into
of Ya of Section

ata polnt iR %

Township Range BM

4 Water will be used for the Jollowing purposes:

Amount__:‘%ﬁifosr E!*E-%q‘) fin purpose fram _, N_W 1_»5__ __w_A/@_L’_ 15____ {bath dates inclusive)
or.

Amount, fi purpose from to {both dates inclusive)
Iely of sgre-lent par ganu)
Amouni for, purpose from 1o {both dates Inclusive)

Icks ut asredant per annum}
5. Tofal quantity to be appropriated:

o 2.8

b acre feat per snpum.

cubic feet per sacond and/or

& Proposed diverting works:
2 Descriprion of diiches, flumes, pumps, headgates, elc "F""’"“ “—”’—// 14 7%’ l-”‘lf&/’”"‘

7L0 ~5ﬂflnk/5;~ lP'rwd'l[C-
= 1Y)

b Height of storage dam feet. active reservolr capacily sere feat; Jotal reservoir

capaciny. acre feel. materlals used in storage dam:

Peiiod of year during which storage will accur 1o Inclusive

Mo Payi

{Ma_ Doyl
¢ Propoted well diameter is_,Lé_inches; proposed depth of well 5200 fe

7 a Time required lor the completion of the works and application of the water o the proposed beneficial use

1§ -_5_yuars
b Estimated construction cost is S_Z.QI.QIZ_Q___.

8 Dascription of propoted uses:
» 1f waler Is not for irrigation:

{1} Give the plate of use of water: Vi of Township.

Ve of Sectlon

Range___________BM

{2) Amount of power {o be generated: hp under. feet of head.

{3) List number of each kind of livestack to be watered

{4) Name of municipality 1o be served. .. — » Or number of families to be

supplied with domestic water__,

{5) If water s jo be used for other purpozes describe:

T
—ig




b Il water is for irrigalion. indicate acreage In each subdivision in the fabulation below:

NEH NWYa T v SEV
oo -- — _ 2w | RAMOE | SEC . f——r— Sy e 1. JOIAlS
N Nt!f.]nw*/. swi| SEVe | NEATNWIL] SV ol T NEV ) NWe ! S SEV | NEIG TRWG, £Win ST T T
lof|31s |23 4o l4o 40 20| /4D
Tota) number of scres o be Irrigated. /o

¢ Describe any other waler rights used for the same purposes as described above Mohﬂ

Whao owns the properly at the point of diversion A'Wh HﬁJL l

o w

Who owns the Jand 1o be irrigated or place of use, A ’Um HQxL f
c 1f the property is owned by a persan aother than the applicant, describe the arrangement ensbling the

app)j caj‘l 13 make this filing ./Q/L/y/ﬁ/(;— F/&/_@f AL /}/a Ry ﬁ&/ JM,J
4 he.

10. Remarks




V1. Map of proposed project: show clearly the proposed point of diversion, place of use, section number, township

Tes R3IIE

and range pumber.
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Scaler 2 inches equat 1 mile

BE IT KNOWN 1ha? the undersigned hereby makes opplication lor permil o appropriate the public

walers of the Stare of Idaho as hereln set forih.

plican)



Propased Priosty_10-21-77

Received by. 04 Da n} 77 Tcme LO_Arm -
Preliminary the
Receipled hy_#é_ Dale, IOLW? #Yq 74

Fublication prapared byﬁ .

Published in

Publication dates . _ /{2 0/ o+ '9/2 7A’ 7
Publleation approved Date (&

Priority reduced to Reason

w.(/. Apamany 1379

Capies of protests forwarded by -.éa»u ”A?’/‘??

Heoring held by, Date

Recommended for (-apprnvnl) denial by : SMT 3_?_1

ACTION OF THE BIRECTOR, DEPARTMENT OF BjFEH RESO

This is to ceplify that | have examined”Application for Permit fo apprupriale the public wolers of the Siate of

1daho No Al=7030 __ ., and said appllcahnn is hereby_éﬂfﬂﬂm_..
1 Approval of said application 1§ subject fo the faliowmg Imitatiarts and conditions:

a. SUBJECT TO ALL PRIOR WATER RIGHTS
b. Proof of construction of works and application of water 1o benelicial use shall be submitted on or

before __Qotober 1 . 1983

€ Other:_ (1) An amccens port or other deviee zg -specified by the Department shell
be installed by the:permit holder o provide for the J.nstalla.:ion of measuring
equipment end the determipation of the rate of diversion by the Department,
(2) "That applicant shall eause each and every water bearing stxata encountered
in the drilling of the well pursuant to the above numbered permit from the
surface elevation of maid well to the depth of 75 fest td be cased out by
emplacemant of 501id casing material through the entire water hearing strata
_and Into the next impervious soil strata encountered. TFailure to o case the
well or pexforarion of the casing so placed between the burface level and the
sald 75 foot depth or through the next pervious laysr, shall canse this permit
to become nul and vold."

Witness sy hand this__)_ﬂ‘_ day of ___Dofobei . 1978,

L

Chiel, Operations Bureau

9 ¢
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v

with an extraordinary loss of 37 per cent in the first 20
miles, although it is my opinion that this is caused by the
leaks many of which can doubtless be stopped, an
extraordinary duty will have to be attained in order to
irrigate all the lands under this system; a higher duty than I
believe is either feasible or desirable. The fact that water
returning in the form of seepage has to be supplied at some
point does not seem to be thought of by many. Any
extraordinary seepage flow which might result from the
irrigation of these lands can only be at the expense of the
irrigators for the reason that the canal will not furnish a
surplus at any season of the year.”* (Emphasis in original.)

When the Foster Decree was handed down on June 20, 1913, it was hoped that water
rights disputes on the river would be settled. The decree allowed for the following with
regard to the Twin Falls North Side Land and Water Company: 1) 400 second-feet of natural
flow diverted at Milner Dam with a date of October 11, 1900; 2) 2250 second-feet diverted at
Milner Dam with a date of October 7, 1905; 3) 390 second-feet with a date of June 16, 1908;
4) 500 second-feet with-a date of June 2, 1909; 5) 3000 cubic feet per second .or as much as
together with the prior rights will make a total of 3000 second-feet, with a date of June 29,
1910; 6) 322,000 acre-feet of storage water in Jackson La.ke.g‘5 Writing on the decree 13
years later after the Minidoka Dam was built, Lynn Crandall commented that the decree was
"interpreted by the various Special Deputy State Engineers in charge of stored water
distribution on Snake River, to mean that the Twin Falls Canal Co. and the 1% Segregation of
the North Side Canal Co. have a prior right to the natural flow of Snake River up to 3400 sec.
Ft. at such times and in such amounts as same would be available if the Minidoka project had
never been built." The assumption that river operators had made since 1910, Crandall
continued, was thﬁt the normal flow at Neeley during the rigation season is the same as
what the normal flow at Milner would have been if the Minidoka dam had not been built. In

other words, the return flow water was considered part of the river’s normal flow for lower

’ 96
USers.

94 D.W. Ross to F.H. Newell, Chief Engineer, U.5.R.S. September 25, 1905, Report of lnvestlga’uons Made on
Snake River From Blackfoot to Twin Falls, ERO

% Twin Falls North Side Land and Water Company, Carey Act Minutes 1906-1921, “Twin Falls North Side Land
And Water Company,” Box:"17 178 Specific Water Project, Files R,” Records of the Idaho Department of
Reclamation, AR20, Idaho State Historical Society, Boise, Idaho.

%6 Crandall, Lynn. Water Distribution Below Neeley Gaging Station, April 1, 1926, “ADC - Re: Accounting,” ERO.

Surface Water Coalition Expert Report
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September 26, 2007



Twin Falls Canal Company

Twin Falls Canal Company (TFCC) was constructed as a Carey Act project beginning
in 1904. The project provides water to about 4000 water users irrigating 202,691 acres.
The average size of a unit, including small municipal/residential lots, is about 51 acres. The

project is located in Twin Falls County and extends from Milner Dam on the east to Salmon
Falls Creek on the west (See Figure 3-9). »

The principal source of water for the project is the Snake River using a diversion at
Milner Dam. The Twin Falls Main Canal was built with a capacity of 3000 cfs and currently
can divert up to 3800 cfs. The system has over 1100 miles of canals and laterals. Delivery

of 3% miner’s inch per acre requires about 3000 cfs supplied to the farm head gates.

TFCC is dependent upon capture and reuse of seepage and return flows within the
- project to meet water delivery requirements during periods of peak irrigation demand. The
Low Line canal and various laterals are located to facilitate capture of water flows used in the
operation of the High Line and other up-gradient c‘anals and some canals receive seepage
water from drainage ways and drain tunnels built to collect water that has percolated to a
zone of low permeability present under much of the project. Because water is captured and
reused, the combined delivery to head gates within the project during periods of full
irrigation demand has tradition'a]ly been only about 10 to 15% less than the diversion for
irrigation use measured into TFCC’s main canal at Milner.*! However, limited supplies for
diversion at Milner and water conservation on the project, including the trend to sprinkler
application methods, has increased the difference between the volume diverted and the head

gate delivery during periods of full irrigation demand to more than 25% during recent

42
years.

The system operates to provide a flow rate of % miner’s inch per acre when water
supplies are sufficient to do so. When water supplies are not sufficient to provide this flow
rate for the season, water users are notified that a lesser rate will be provided for all or part of
the season or the season may be shortened or interrupted. The project was originally

developed to supply water for irrigation using gravity flood methods, but the application

* “® Twin Falls Canal Company Water Management Plan prepared by Twin Falls Canal Company with CH2M Hill,
November 1999, p. 1.

! Alberdi, personal communication July 20, 2007.
2 Ibid.

Surface Water Coalition Expert Report v 3-15
September 26, 2007






Milner Irrigation District (“Milner”™) — Natural Flow Rights from Snake River

Claimant

Right | Priority Basis | Div. Cum. Acres Cum. SWC
No. for Rate Div. Acres Call
Right | cfs Rate cfs Basis
Milner | 01-17 | 11/14/1916 | Decree | 135 135 8111.4 | 81114 | Yes
Milner | 01-9 | 4/01/1939 | Decree | 121 256 13,335 113,335 | Yes
Milner | 01- 7/11/1968 | Ben. 37 293 13,335 | 13,33 No
2050 Use

1. Right No. 01-2050 was claimed as a licensed right with a priority date of October 25,
1939.

North Side Canal Company (“NSCC”) — Natural Flow Rights from Snake River

Claimant | Right | Priority Basis | Div. Cum. Acres Cumn. SwcC

No. for Rate Div. Acres Call
Right | cfs Rate Basis
cfs

NSCC 01- 10/11/1900 | Decree | 400 400 31,843 | 31,843 | Yes
210 .

NSCC 01- 10/07/1905 | Decree | 2250 2650 120,000 | 151,843 | Yes
212

NSCC 01- 6/16/1908 | Decree | 350 3000 154,067 | 154,067 | Yes
213

NSCC 01-5 | 12/23/1915 | Decree | 300 3300 154,067 | 154,067 | Yes

NSCC 01-16 | 8/06/1920 | Decree | 832 4132 154,067 | 154,067 | Yes

Twin Falls Canal Company (“TFCC”) — Natural Flow Rights from Snake River

Claimant | Right | Priority Basis | Div. Cum. Acres Cum. SWC
No. for Rate Div. Acres Call

Right | cfs Rate cfs Basis

TFCC 01- 10/11/1900 } Decree | 3000 3000 202,691' | 202,691 | Yes
209

TFCC 01-4 | 12/22/1915 | Decree | 600 3600 202,691 | 202,691 | Yes

TFCC 01-10 | 4/01/1939 | Decree | 180 3780 202,691 | 202,691 | Yes

1. The acreage listed is as claimed. The claimant has objected to IDWR’s acreage

recommendation.
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Table 8 SWC Canal Capacity Limitations for Irrigation Diversion Requirement Analysis

npan Soure ;

A&B Irrigation District Water

A&B Irrigation | Management and Conservation Unit A Main Canal, Capacity

District Plan (Jan 2002) is a Pump Capacity 270 282 270
Big Wood Canal Company and

American Falls | American Falls Reservoir District | Milner-Gooding Canal, after

Reservoir 2 Water Managemaent and the Crosscut Canal Diversion

District #2 Conservation Plan (Oct 2002) to NSCC 1,700 1,734 1,700

Burley

Irrigation Buriey Irrigation District 87.1% of Southside Gravity

District Conservation Plan (July 2000) Canal 1,263 1,254 1,254

Milner

Irrigation Milner 1D Conservation Plan Milner Pool into Main Canal

District (April 2004) Pumping Capacity 344 325 325
Burley Irrigation District
Conservation Plan (July 2000)

Minidoka and USBR website 12.9% Southside Gravity

frrigation http://www.usbr.gov/dataweb/html | Canal and 100% North Side

District /pnminengdata.himi Canal (From Minidoka Dam) 1,887 1,792 1,792

North Side Main Canal, North

North Side Water Management and Side 'A' Lateral, North Side

Canal Conservation Plan (December Crosscut Gooding Canal,

Company 2003) PA Lateral Canal 3,655 3,979 3,800

Twin Falls

Canal Twin Falls Canal Company Water

Company Management Plan (Nov 1999) 3,800 3,804 3,800
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of information, such as water management plans or other operational policies limit the
delivery of water under a call. In the case of TFCC, as we identify in the next.section,
these documents were prepared, in part, to provide methods of operation during times of
shortage. They do not limit TFCC’s rights to delivery of water under a delivery call.
Dr. Brendecke’s characterization and use of the information in the documents to limit
the delivery of water to TFCC under their senior-priority water right is not correct.

As a technical matter, the use of headgate delivery criteria in the Order and by Dr.
Brendecke is inappropriate. If a delivery call requires evaluation of the need for water
under a water right (and we understand this to be part of the legal questions to be
resolved for this delivery call), headgate deliveries are not an appropriate or accurate
estimate of the need for water in a surface water irrigation district because they do not
measure the amount of water needed to overcome conveyance and operational losses. In
addition, headgate deliveries vary between years and within the season depending on the
irrigation demand which is a function of the temperature, wind speed, precipitation and
other factors. Therefore, as a technical matter, headgate delivery criteria should not be
used as a measurement of the SWC irrigation diversion requirements.

b. The headgate delivery documents and sources cited by Brendecke
don’t support the conclusion that TFCC should be limited to a
headgate delivery of 5/8 of a miner’s inch.

TFCC Water Management Plan

The TFCC 1999 Water Management Plan explains why a delivery rate of 3/4 miner’s
inch per acre is the customary rate for TFCC when supplies allow. The 1900 priority
date water right for 3,000 cfs was initially intended to supply a 240,000 acre project.
The water supply was planned at 1 cfs for each 80 acres or 5/8 miner’s inch per acre.
Before the proposed project could be fully completed, the early settlers determined that
the planned water supply was not sufficient for a project as large as originally approved
and took administrative and judicial actions to limit the size of the project to 203,569
shares at one share per acre (State and Rice v. Twin Falls Land and Water Company, 37
Idaho 73m 217 p.252 (1922) and Twin Falls Land and Water Company v. Twin Falls
Canal Company T7F.2d 431, 1935). Subsequent acquisitions of treasury stock reduced
the number of shares to 202,689. The 3,000 cfs water right provided, at the point of
diversion at Milner, a flow rate of 1 cfs for each 67.6 acres (equivalent to 0.0148 cfs/acre
or approximately 3/4 miner’s inch per acre. Operation of the project showed that
delivery to the farm head gate required additional water to compensate for delivery and
operational losses. The 1999 management plan notes that since initial construction of
the project, TFCC acquired additional natural flow water rights (780 cfs of relatively
junior priority rights) and obtained storage rights (248,368 AF of space in American
Falls and Jackson Reservoirs) to allow the diversion rate at Milner Dam to be increased

to meet the conveyance loss and operational loss. The 1999 Water Management Plan
states (top of Page 5): '

In years in which TFCC receives its full 3,000 cfs of natural flow well into
the summer because reservoirs are full and the spring runoff is still available,
TFCC has traditionally delivered at least 3/4 miner’s inch per acre/share,
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and sometimes up to an inch in critical periods (202,689 acres x % m-in per
acre/share = 3,040 cfs).

The Water Management Plan also notes that after about 1918 TFCC constructed
drains, tunnels and other facilities to allow seepage and return flows to be captured and
redistributed. The Plan states (Page 5, third paragraph) that:

With this result and better management of the system, TFCC has more often
been able to deliver 3/4 inch per acre/share, succeeding in most average and
above average water years.

The Water Management Plan at page 6, Table 3, lists that during the years 1992 to
1996 average monthly diversion from Snake River at Milner during July and August
were 208,012 AF and 202,212 AF, respectively. These volumes convert to average flow
rates of 3,383 cfs and 3,289 cfs, respectively, which are rates commensurate with
supplying 3/4 miner’s inch per acre at the farm head gate when adjusted for canal and
operational losses and recovered seepage and waste flows. Accordingly, as referenced in
this plan, TFCC has and continues to deliver 3/4 miner’s inch per share pursuant to its
water rights unless during times of shortage (caused by an insufficient supply) 3/4
miner’s inch can not be delivered. TFCC 1999 Water Management Plan does not

support Dr. Brendecke’s opinion that TFCC should be limited to a headgate delivery of
5/8 miner’s inch.

TFCC Operational Policy

TFCC developed an operational policy in 1981 (Exhibit 8229) that was revised in
1997. The 1997 Operational Policy states on page 3 that, “TFCC water right is 5/8
miner’s inch per share. This includes an obligation to deliver 1/80™ of a cubic foot of
water per second for each share of stock when the water supply is available. The TFCC
delivers a proportionate share of the water supply for each share of stock.” This
statement reflects TFCC’s management’s position that TFCC is obligated to deliver at
least 5/8 miner’s inch per share. The statement does not limit TFCC’s ability to deliver
greater than 5/8 miner’s inch when the water supply is available pursuant to TFCC’s
water rights. The statement does not limit TFCC’s obligation to seek a full delivery of
its water rights for its shareholders. TFCC has historically and continues to deliver water
to its shareholders pursuant to its water rights, both natural flow and storage rights. The
water rights provide for TFCC to deliver 3/4 miner’s inch per share. The 1981 Operation
Policy (although shortened in 1997) contains a more complete description of the history
of the development of the TFCC tract and the fact that TFCC delivers more than 5/8
miner’s inch per share when shortages do not limit their ability to deliver water:

The Twin Falls Canal Company, as successor to the Twin Falls Land &
Company, is obligated to delivery 1/80" of the cube foot of water per
second for each share of stock when the water is available (5/8ths of an
inch per share). In other words, in accordance with the 1903 contract
between the State of Idaho and the Twin Falls Land & Water Company,
the Twin Falls Canal Company must deliver to its shareholders 50 inches
(1 c/fls) for each 80 acres with a headgate within %2 mile of the land. The
Company’s water rights permit deliveries above 5/8ths of an inch when
water is available.
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Although the updated 1997 operation policy shortened this section considerably, it
did not change TFCC’s ability to deliver water pursuant to its water rights, which
provide for 3/4 miner’s inch per share delivery.

In the 1997 policy, there is a summary table on page 3 (shown below) that clearly
states TFCC natural flow and storage rights.

Information on Page 3 of TFCC Operatlonal Policy dated 1997
PERTINENT ]NFORMATION E

: s .TFCC 24 HOUR EI\IERGENCY;NU]\’IBER IS 733-6731

s The following eue approxlmate amounts S
Areahngaied i .202 691 acres
Major Canals . ..,........ 110 miles
Laterals ............. <.~. 1,000 mﬂes
Number of waterusers .. ... .. 4,000
Number of service gates . ... 3,000
Water Rights ... .......... 3,000 cfs natural flow,

priority date October 11, 1900
600 ¢fs natural flow,
- pronty date December 22, 1915
180 ‘cfs natural flow,
' _ - pronty date April 1, 1939
: 'Storage RI,:htS ....... S ,151 185 acre feet in American Falls Reservoir
- 97, 183.?acre feet in Jackson Reservoir
. Trrigation Scason ' :
o Diversion.. ... e
12/10/97 '

Also, the TFCC share certificates show that, to the extent water availability and

facility capacity exceed 5/8 miner’s inch per acre, the share certificates recognize
delivery of a greater amount.

Each of said shares or water rights shall represent a carrying capacity in said canal
sufficient to deliver water at the rate of one eightieth of one second foot per acre and
each share or water right sold or contracted as herein provided shall also represent
a propor