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ATTORNEYS FOR THE CITY OF POCATELLO 

BEFORE THE DEPARTMENT OF WATER RESOURCES 

OF THE STATE OF IDAHO 

IN THE MATTER OF DISTRIBUTION OF WATER ) 
TO VARIOUS WATER RIGHTS HELD BY OR FOR ) 
THE BENEFIT OF A&B IRRIGATION DISTRICT, ) 
AMERICAN FALLS RESERVOIR DISTRICT #2, ) 
BURLEY IRRIGATION DISTRICT, MILNER ) 
IRRIGATION DISTRICT, MINIDOKA IRRIGATION ) 
DISTRICT, NORTH SIDE CANAL COMPANY, ) 
AND TWIN FALLS CANAL COMP ANY ) 

POCATELLO'S TRIAL BRIEF 

The City of Pocatello ("Pocatello") hereby submits its trial brief in the captioned matter. 

INTRODUCTION 

In order to facilitate an understanding of the evidentiary points and legal arguments upon 

which Pocatello will rely, this brief is divided into "issues" with relevant assertions oflaw and 

fact referenced in each. Also, Pocatello incorporates by reference its legal arguments and factual 

assertions contained in Pocatello and IGWA 's Joint Motion for Summary Judgment and Motion 

In Limine. 
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1. Issue: As a junior ground water user, Pocatello's interests in this matter are 
significant. 

Pocatello relies on approximately 40 ground water rights diverted through 48 wells for its 

municipal supplies, and has more than 50,000 treated water customers. Currently, only thirteen 

of Pocatello's wells are subject to administration as part of the ESPA. See, Exhibit 3004 

(showing Pocatello's service area, and distinguishing between wells subject to ESPA 

administration and those that are not yet administered as part of the ESPA). On information and 

belief, based on discussions with the Director, it is only a matter of time before the Department 

incorporates the remainder of the City's wells into the ESP A administrative structure. Thus, 

while only thirteen wells are currently subject to administration, the City has been made to 

understand that its entire suite of ground water rights will eventually be subject to administration 

and curtailment under the Department's authority. 

The thirteen wells currently subject to administration are located at or near the Pocatello 

airport. Two of the City's ESPA wells provide treated water to the airport employees, and 

travelers, and also provide water for fire protection. Seven of the wells located near the airport 

are termed "biosolids wells". These wells are integrated into the City's plan under its NPDES 

permit for disposal ofbiosolid wastes from the City's wastewater plant. Reliance on the City's 

biosolid wells is critical to the City's compliance with its NPDES permit; if the City fails to 

irrigate on the schedule provided for in the permit, it would be in violation of its NPDES permit 

and subject to fines. If Pocatello's ESPA wells are curtailed, there is a direct impact on public 

health and safety and Pocatello would likely be in violation of its NPDES permit. 

Testimony from Mr. Lanning, Pocatello's Public Works Director, will establish the facts 

surrounding Pocatello' s water supplies, and the uses the City makes of its ground water. 

Testimony from Mr. Ulrich, Pocatello's Water Department Superintendent will describe the 

CITY OF POCATELLO'S TRIAL BRIEF -2 



details regarding Pocatello's NPDES permit, and the consequences to the City from failure to 

comply with the permit. 

2. Issue: General Legal Framework 

The constitutional right to appropriate water under Idaho law has long been qualified by 

reference to other constitutional principles. Scrutiny of the water right does not end at the time a 

license or decree is entered. American Falls Reservoir Dist. No. 2 v. Idaho Department of 

Water Res., 143 Idaho 862, 154 P.3d 433, 447 (2007)("AFRD#2"). 1 The following concepts 

qualify a water right and, by extension, the Idaho Department of Water Resources's ("IDWR") 

response to a delivery can, in Idaho. In general, the legal concepts described below are consistent 

with those laid out by the Director in the Conclusions of Law section of the May 2, 2005 Order. 

Beneficial use .. The Surface Water Coalition's ("SWC") right to appropriate water is 

conditioned by its ability to put the water to beneficial use. The quantity of water on the face of 

a license or decree does not create an entitlement to that amount of water absent a showing that 

the amount is needed for beneficial uses. Schodde v. Twin Falls Land & Water Co., 224 U.S. 

107 (1912); Lee v. Hanford, 21 Idaho 327, 121 P. 558 (1912). 

Administration of surface and ground water rights in a common stream system is also 

subject to determination of whether the amount of water sought through a delivery call is 

necessary for beneficial uses. Beneficial use is t.he measure of the water rig..ht, B.nd thus the 

measure of what must be delivered in the case of a delivery call. Farmers' Co-op Ditch Co. v. 

Riverside Irrigation Dist., 16 Idaho 525, 535-36, 102 P. 481, 483-84 (1909) (requiring an 

adjudication court to decree only that amount of water necessary); Abbot v. Reedy, 9 Idal10 577, 

1 "Specifically, the Director 'has the duty and authority' to consider circumstances when the water user is not 
irrigating the full number of acres decreed under the water right. If this Court were to rule the Director lacks the 
power in a delivery call to evaluate whether the senior is putting the water to beneficial use, we would be ignoring 
the constitutional requirement that priority over water be extended only to those using the water." 

CITY OF POCATELLO'S TRIAL BRIEF -3 



581, 75 P. 164, 765 ("the law only allows the appropriator the amount actually necessary for the 

useful or beneficial purpose for which he applies it"). Thus, in response to the SWC's delivery 

call, determining the amount of water the SWC can beneficially use rather than relying on the 

quantity on the face of their licenses or decrees is a valid exercise ofIDWR's discretion to 

administer delivery calls under the Rules of Conjunctive Management of Surface and Ground 

Water Resources ("CMR"). See Rules of Conjunctive Management of Surface and Ground 

Water Resources, IDAP A 37.03.11 ("CMR"); AFRD #2, 154 P.3d 433. 

Prohibition on waste. Further, IDWR is required to exercise its discretion consistent with 

the constitutional prohibition on waste. IDAHO CONST. art. XV; CMR 40.03; Mountain Home 

Irr. Dist. v. Duffy, 79 Idaho. 435, 442-43, 319 P.2d 965 (1957). Therefore, IDWR's discretion 

does not extend to ordering curtaihnent of ground water users if the water to be delivered to 

seniors cannot be demonstrably put to beneficial uses. 

Optimum development. IDWR's response to any delivery call must also incorporate the 

constitutional principle of"optimum development" of the State's waters. IDAHO CONST. art XV, 

§ 7 ("the State Water Resource Agency shall have power to formulate and implement a state 

water plan for optimum development of water resources in the public interest"). In this case, that 

requires the IDWR to consider applicable principles in the State Water Plan, including its "zero 

flow at Milner" provisions, in the context of answering the SW C's deliver; call. See Nettleton v. 

Higginson, 98 Idal10 87, 91,558 P.2d 1048, 1051-52 (1977) ("The governmental function in 

enacting ... the entire water distribution system under Title 42 of the Idaho Code is to further the 

state policy of securing the maximum use and benefit of its water resources.") See also, Greg 

Sullivan's November 7, 2007, Rebuttal Report, page 2, paragraph 7 and Exhibits 3041, 3042. 

(State Water Plans for 1986 and 1992). 
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Full economic development. LC. § 42-226 is the legislature's incorporation of the 

concepts of optimum development and beneficial use found in the constitution and discussed 

above as it applies to ground water. This is the legal principle that serves to both protect and 

qualify junior ground water rights. The protection arises by foreclosing "shut and fasten" 

administration by reference merely to the senior's priority date and quantity of the decree or 

license but also to qualify the junior ground water right because administration of ground water 

is to be incorporated into the prior appropriation system. 

Reasonable use. The reasonable use requirement is incorporated through Article 15, 

section 5 of the Idal10 Constitution. "Priority of right shall be subject to such reasonable 

limitations as to the quantity of water used and the times of use as the legislature, having due 

regard both to such priority of right and the necessities of those subsequent in time of settlement 

or improvement, may by law prescribe." Schodde v. Twin Falls Water Co., 224 U.S. 107, 120-21 

(1911 )2; see also, AFRD #2, 154 P .3d at 446-48 (finding authority for the Director to make 

determinations regarding reasonableness of diversion and use). Whether a use is reasonable is 

committed to the sound discretion of the Director under the constitution, statutes, and CMR. 

CMR40.03. 

Rules of Conjunctive Management of Surface and Ground Water Resources: IDWR is 

authorized to employ CMR in determining the response to a delivery call. The CMR incorporate 

by reference principles ofidaho law, and thus incorporate the legal principles identified above. 

AFRD#2, 154 P.3d at 444. In addition, the following CMR, and legal principles incorporated by 

reference therein, are applicable to this proceeding: 

2 The right of appropriation is not an unrestricted right, but "must be exercised with some regard to the rights of the 
public ... .'[A water right] must be exercised with reference to the general condition of the country and the necessities 
of the people, and not so as to deprive a whole neighborhood or community of its use, and vest an absolute 
monopoly in a single individual."' 
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a. Idaho Administrative Procedures Act ("IDAP A"). This is incorporated by 
reference in CMR Rule 10.12, which incorporates principles of Idaho law, defined 
as the constitution, statues, administrative rules and case law of Idaho, into the 
CMR. The IDAP A is important in this matter because it provides a legal 
framework for the Hearing Officer to review the Director's Order and the 
evidence submitted by the parties contesting the Order. The IDAP A provides that 
injury is a question of fact which must be proven by the petitioner and supported 
by substantial and competent evidence. LC.§ 67-5279; Barron v. Idaho Dept. of 
Water Resources, 18 P.3d 219,223 (Idaho 2001) ("Barron") ("[u]nder the IAPA, 
the IDWR's decision may be overturned only where its findings: ... (d) are not 
supported by substantial evidence in the record ... "). 

b. Rule 20. This rule incorporates by reference the constitutional principles 
described above. 

c. Rule 40. Rule 40 provides the procedures associated with a delivery call. Under 
Rule 40.03 the Director is required to determine whether the petitioner "is 
suffering material injury to a senior-priority right and is diverting and using water 
efficiently and without waste, and in a manner consistent with the goal of 
reasonable use of surface and ground water as described in Rule 42." 

1. Upon a determination of material injury, the Director orders the 
watermaster of the relevant water district to effectuate the IDWR's 
response to the delivery call consistent with his findings. Rule 40.01 and 
40.02. 

d. Rule 42. Rule 42 provides the substantive factual inquiries which the Director 
must make and consider in determining whether a petitioner is suffering material 
injury. These standards are also applicable in this proceeding, as described in 
further detail below. 

3. Issue: The determination of injury to seniors involves factual determinations made 
in the context of the applicable legal principles. In addition to the guiding principles 
described above, the CMR and specifically Rule 42 provide the proper framework 
in which to evaluate the evidence regarding material injury. 

Determination of material injury, as well as the appropriate administrative response if 

material injury is found, involves resolution of complex factual issues. "It is vastly important 

that the Director have the necessary pertinent information and the time to make a reasoned 

decision based on the available facts." AFRD#2, 154 P.3d at 466. The same is true of an appeal 

from the Director's Order; thus, facts are the basis to challenge the Director's Order. 
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That injury is a question of fact in this proceeding is confirmed by the Idaho 

Administrative Procedure Act ("IDAP A"), which provides that the petitioner must prove injury 

through substantial and competent evidence. Idaho Code§ 67-5279; Barron v. Idaho Dept. of 

Water Res 's, 135 Idaho 414, 418, 18 P.3d 219, 223 (200l)("Barron") ("[u]nder the IDAP A, the 

IDWR's decision may be overturned only where its findings: ... (d) are not supported by 

substantial evidence in the record ... "); Freemont-Madison Irr. Dist. and Mitigation Group v. 

IGWA, 129 Idaho 454,462, 926 P.2d 1301; 1309 (1996) ( "the party asserting a claim is in the 

best position to establish the existence of a controverted fact, and must, therefore, bear the 

burden of proving the existence of that fact"). 

In sorting through the facts asserted to be demonstrative of material injury, the Hearing 

Officer is to be guided by the factors identified in the CMR, including Rules 10, 20, and 42. 

While Idaho law provides that a senior water right holder is entitled to his decreed water right, 

"[t]here certainly may be some post-adjudication factors which are relevant to the determination 

of how much water is actually needed [in the context of a delivery call]." AFRD#2, 154 P.3d at 

449. 

The factors to be applied in determining material injury include: 

1. the amount of water available in the source from which the water right is 
diverted (Rule 42.01.a); 

2. the effort or expense of the holder of the water right to divert water from 
the source (Rule 42.0 l.b ); 

3. whether the exercise of junior-priority groundwater rights individually or 
collectively affect the quantity and timing of when water is available to, 
and the cost of exercising, a senior-priority surface or groundwater right, 
including seasonal, multi-year, and cumulative impacts of all groundwater 
withdrawals from the area having a common groundwater supply (Rule 
42.01.c); 
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4. the rate of diversion compared to the acreage served under irrigation, 
annual water diverted, system diversions and efficiencies, and the method 
of irrigation water application (Rule 42.01.d); 

5. the amount of water being diverted and used compared to the water rights 
(Rule 42.01.e); 

6. the existence of water measuring and recording devices (Rule 42.01.f); 

7. the extent to which the requirements of the holder of a senior-priority 
water right could be met with the user's existing facilities and water 
supplies by employing reasonable diversion and conveyance efficiency 
and conservation practices (Rule 42.01.g); and 

8. the extent to which the requirements of the senior-priority surface water 
right could be met using alternate reasonable means of diversion or 
alternate points of diversions, including the construction of wells or the 
use of existing wells to direst and use water from the area having a 
common groundwater supply under the petitioner's surface water right 
priority (Rule 42.01.h). 

To contest the Director's Order, the senior must present substantial and competent factual 

evidence of the material injury it is asserting. In support of its arguments on this issue, Pocatello 

also incorporates by reference its arguments made in Pocatello and IGWA 's Motion for Summary 

and Motion In Limine, filed December 11, 2007. By the same token,juniors challenging a 

delivery call order are required to show that the analyses made by the Director under Rule 42 are 

deficient in some way. 

The water budget methods and evaluations made by Pocatello's experts, Mr. Sullivan and 

Mr. Franzoy, and the administrative approach proposed by Mr. Sullivan, are derived from an 

evaluation of the factors in Rule 42. As Mr. Sullivan and Mr. Franzoy, Pocatello's experts, have 

testified and will testify, Pocatello's testimony and reports submitted in this matter are based on 

an evaluation of the physical evidence, using engineering methods, and considering the 

decisional environment. See generally, Direct of Mr. Sullivan, Direct Testimony of Mr. 
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Franzoy, submitted September 26, 2007; Rebuttal Testimony of Mr. Sullivan and Mr. Franzoy, 

submitted November 7, 2007. 

4. Issue: While the Director's May 2, 2005 Order relied on Rule 42, the method 
employed was adequate only for purposes of making a determination under the 
"emergency" powers of the Department and a more thorough examination of the 
factors that determine amounts necessary for beneficial use is required in the 
context of this hearing. 

The Director's May 2 Order determined injury by evaluation of two factors: 1) a forecast 

of the supply of water likely to be available to meet the needs of the SWC water users; and 2) a 

forecast of the amount of water necessary for the SWC, given the crop water needs for a given 

year. The Director's analysis of the SW C's need and ability to put water to beneficial use in 

response to their delivery call was appropriate under Idaho law as the Department's threshold 

determination of injury. AFRD #2, 154 P.3d at 448. 

However, Director Dreher testified at his deposition that his initial determination was 

based on available information and the need to make a decision in a short time.3 He also testified 

that he expected the hearing in this matter to include a more thorough-going evaluation of the 

technical facts that determine the amount of water the SWC requires to avoid injury. This is 

consistent with Pocatello's expert, Mr. Sullivan, who testified in his direct testimony that the 

methods employed by the Director in the May 2 Order were not sufficiently refined to properly 

answer the question of whether the SW C's water rights were materially injured. Sullivan Direct 

Testimony, September 26, 2007, page 24, lines 8-21. As Mr. Sullivan's analyses, included in his 

Direct Testimony and Report, show, because of the shortcomings in the Director's method, the 

May 2 Order found injury to Twin Falls Canal Company when there was none. 

a. Issue: Forecasting water supply. 

3 Mr. Dreher's deposition was taken on December 19-20. We do not yet have even a draft of the transcript. 
Pocatello will amend its trial brief with citation to and excerpts from Mr. Dreher's testimony, once a draft is 
received. 

CITY OF POCATELLO'S TRIAL BRIEF -9 



The IDWR used the Heise gage flows, as well as Bureau of Reclamation ("Bureau") 

estimates of reservoir fill, to predict water supplies that will be available for diversion by the 

SWC. Initially, the Director's May 2 Order evaluated projected water supplies by examining 

April 1 Heise gage flows and then searching the recent record for years with similar April 1 

Heise gage flows. That method was modified slightly by Director Tuthill in his 2007 Orders. 

See, Exhibit 3014 (compiling all of the methods used to forecast supply between the May 2, 2005 

Order and the Seventh Supplemental Order). Pocatello's expert, Greg Sullivan, has opined that 

the Director's current methods (i.e., as those methods have been modified from the May 2 Order) 

are most appropriate for forecasting supplies that are likely to be available for the SWC. 

Sullivan Direct Testimony, September 26, 2007, pages 21-23, lines 9-24, 1-24, and 1-3. 

b. Issue: Forecasting demand-how much water is necessary for the SWC to 
make beneficial use, given the requirements of their crops? 

As described by Mr. Sullivan in his September 26, 2007 testimony, the Director's 

assumption that "minimum full supply" could be determined by reference simply to headgate 

diversions, without regard to the weather or climate factors in a given year, over-simplifies the 

inquiry. See Sullivan Direct Testimony, September 26, 2007, page 23-24, lines 4-24, and 1-21. 

For example, if the "minimum full supply" happens to be the amount diverted in a cool, wet 

year, it cannot be assumed that the same amount of water will necessarily produce crops in a hot, 

dry year. This shortcoming was identified by the Director, as well, in Finding of Fact 91 of the 

May2 Order. 

The better method, as described in Mr. Sullivan's testimony, is to develop a "water 

budget" for each canal company. Mr. Sullivan's analysis included infonnation required by CMR 

42.01.g., including: crop irrigation requirements ("CIR"), annual climate variations, cropping 

patterns, irrigated area, soil moisture, achievable farm irrigation efficiency, conveyance losses, 

CITY OF POCATELLO'S TRIAL BRIEF -10 



surface water supplies, and the availability of supplemental ground water. See, Sullivan Direct 

Testimony at pages 33-34, lines 19-24, 1-6. An illustration of the conceptual approach to a water 

budget analysis is shown in Pocatello's Exhibit 3021 and the flow chart associated with the 

inquiry is including in Exhibit 3022. 

Reliance on the method described by Mr. Sullivan demonstrates that, for the historic 

period used by the Director in his determinations, the only company injured was American Falls 

Reservoir District No. 2 ("AFRD#2"), which was short of water by approximately 2500 a.f. in 

2004. See, Exhibit 3023 and 3028. 

c. Issue: Pocatello and the SWC agree that a "water budget" approach should 
be used in this matter, but the differences in the inputs to the respective 
water budgets are dramatic. 

As all participants in this case know, this is a case of first impression. That makes the 

case important because it is first, but also because it is likely to be used as a pattern to resolve 

future disputes of this kind. The process used to resolve this case will likely guide resolution of 

future delivery calls, and will inform the practical definitions given to Idaho's constitutional 

principles described previously, including, inter alia, reasonable use, optimum use, and full 

economic development. Answering the question of which assumptions and inputs are proper for 

use in the water budget analysis is perhaps the central dispute in this case, and is likely to be the 

linchpin to its resolution. 

Pocatello' s experts performed a water budget analysis that found injury to AFRD #2 in 

only one year of the historic period. By contrast, the SWC's water budget analyses found 

sh01iages to many of the SWC members' water rights in 9 of 17 years in the historic period.4 

See, Table 10-16 ofSWC's September 26, 2007 Report. These differences arise from the inputs 

4 Comparing the two analyses directly is difficult because the SWC bas been unwilling to say whether the shortages 
they found rise to a level of material injury. 
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to the water budget analyses and the assumptions made by the respective teams of experts. 

Pocatello's experts evaluated the factual showings required under Ruler 42, and then used data 

inputs derived from testimony of the SWC managers, as well as their own expertise in 

determining how efficiently the SWC systems could utilize irrigation water. 

By contrast, the SWC's experts testified that they had not considered the Rule 42 

factors-in some cases, had not even read the CMR-in developing their opinions. SWC's 

experts used data inputs that were inconsistent with the testin1ony of the SWC managers and, just 

as problematic, data that were inconsistent with prior analyses developed to answer similar 

questions. See, Brockway Deposition, October 22, 2007, p 25, line 2-22; Koreny Deposition, 

October 18, 2007, p 107, line 22-p 108, line 2.5 Certain numbers, including the conveyance 

losses developed by Dr. Brockway for certain of the canal company systems, were inconsistent 

with the underlying logic and likely erroneous. See, Rebuttal Testimony of Gregory K. Sullivan, 

paragraph 28, pages 24-33, November 7, 2007. 

d. Issue: The only SWC testimony related to injury is the 2005 deposition 
testimony of certain of the SWC managers. 

Although SWC and Pocatello agree that a water budget analysis is the proper method to 

determine the "demand" side of the injury equation, there is no SWC testimony or information in 

the record that the shmiages calculated by the SWC are "injury" as that term is used in the CMR. 

In fact, the only SWC testimony or information in the record of this matter is qualitative 

testimony from 2005 the depositions of certain of the canal company manager that their water 

users had suffered injury at one or more times dilling the recent past. 

However, lay testimony alone cannot resolve the dispute in this matter. Indeed, the 

constitutional requirements to consider beneficial use, reasonable use, optimum use, and full 

5 See also, Deposition Excerpts attached as Exhibits 1-4 to Pocatello and IGWA's Joint Motion for Summary 
Judgment and In Limine, December 11, 2007. · 
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economic development foreclose determination of a conjunctive management delivery call 

dispute through lay testimony from a water user to the effect that he believes has previously not 

received all of his water. Thus, even if a particular manager or other lay witness's testimony is 

credible on the issue of shortage, Idaho water law imposes certain decisional requirements within 

which the delivery call must be resolved and these require expert testimony to determine whether 

a given shortage rises to the level of material injury. 

5. Issue: Carry-over storage is governed by the principles of beneficial use and it is not 
an entitlement under federal or state law. 

One of the most important disputes in this case is the nature of the carry-over storage 

entitlement. There are two aspects to this dispute: first, the nature of the legal requirements, if 

any, that describe the carry-over storage component of the SWC's storage rights. Second, the 

practical or factual aspects of the carry-over storage element of administration. Issue #5 will 

focus on the legal aspects of carry-over storage. 

The Director's determination regarding carry-over storage found that it was authorized 

under the CMR, Rule 42.01 .g. The Director determined that carry-over storage in his May 2 

Order operated as an "insurance policy"6 in the event the SWC had insufficient supplies during 

the following irrigation season to satisfy beneficial uses. See, May 2 Order, Conclusion of Law 

paragraph 51. . 

Rather than an insurance policy, to be honored in the event of injury, the SWC takes the 

position that, in order to avoid injury they must keep their reservoirs as full as possible. See, 

SWC's September 26, 2007 Report, Chapter 11, pages 11-77; see also, Report of David Raff, 

6 This term is not used in the Order, however, Mr. Dreher used it during his December 19-20, 2007 deposition to 
describe carry-over storage 
7 "Had additional water been available in 2004, TFCC and other SWC members may have diverted and beneficially 
used more water than their actual 2004 diversion. Additional water use could have occurred for two reasons, first 
had shareholders been more confident of the available water supply in 2004 they could have planted crops with a 
higher water demand .... " Emphasis added. 
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Bureau of Reclamation (in which he opines that any reduction of carry-over storage, including 

the use of the storage water by SWC for beneficial purposes, increases the "risk" to the SWC's 

water supply). Under this view of carry-over storage to avoid injury, carry-over storage would 

be like an insurance policy: the SWC would be authorized (like the purchaser of private 

insurance to protect a house or car) to determine how much water they desire to carry-over, and 

demand that ground water users make up the difference in supply. The Department's role in this 

determination would be merely ministerial. 

As a threshold matter, the Idaho Supreme Court has rejected the concept that the SWC 

( or anyone else) is entitled to keep their reservoirs full at all times just in case of a dry year. 

AFRD #2, 154 P .3d at 451. 8 Of the concepts underlying the "carry-over storage" rule9 included 

in the CMR, the Supreme Court has said: 

Concurrent with the right to use water "first in time" in Idaho, is the obligation to put that 
water to beneficial use. To permit excessive carryover of stored water without regard to 
the need for it would be in itself unconstitutional. 

Id. ( emphasis added). Thus, under Idaho law the extent oflawful carry-over storage is modified 

and qualified by the beneficial use rule. Accordingly, the Director's authority to require carry

over storage must be conditioned by the "beneficial use" requirement rather than the confidence 

level of senior storage users. 

Further, storage in-and-of-itself is not a beneficial use. United States of America v. 

Pioneer Irrigation Dist., 144 Idaho 106, 157 P .3d 600 (2007)("Pioneer")("there is no dispute 

that the BOR does not beneficially use [ stored] water for irrigation. It manages and operates 

8 "At oral argument one of the irrigation district attorneys candidly admitted that their position was that they should 
be pennitted to fill their entire storage water right, regardless of whether there was any indication that it was 
necessary to fulfill current or future needs and even though the irrigation districts routinely sell or lease the water for 
uses unrelated to the original rights. This is simply not the law in Idaho." 
9

" ••• the holder of a surface water storage right shall be entitled to maintain a reasonable amount of carry-over 
storage to assure water supplies for future dry years. In determining a reasonable amount of carry-over storage 
water, the Director shall consider the average annual rate of fill of storage reservoirs and the average annual carry
over for prior comparable water conditions and the projected water supply for the system." Rule 42.0 l .h. 
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storage facilities."), see also, People ex. re. Simpson v. Highland Irr. Co., 917 P.2d 1242, 1251 

(Colo. 1996); Handy Ditch Co. v. Greeley & Loveland Irr. Co., 280 P. 481 (Colo. 1929). 

Instead, storage must be made in anticipation of a future beneficial use, such as irrigation 

or DCMI10
• Thus, under Idaho law, carry-over storage, where the SWC might be able to make 

use of the water in a future year, is not authorized. 

Importantly, the Bureau contracts held by SWC incorporate the terms of the 1902 

Reclamation Act, 43 U.S.C.A. section 372, which provides "beneficial use shall be the basis, the 

measure and the limit" of the right to use water associated with Bureau projects. See, Contract 

No. 14-06-W-60, May 13, 1954; Contract No. 14-06-100-1833, February 2, 1960; Contract No. 

14-06-W-28, December 12, 1952. 

The federal contract bases of the SWC's rights are wholly consistent with Idaho law. 

Thus, there is no legal basis for the SWC to argue that they are legally entitled to elect the use 

and disposal of their reservoir storage water. The storage right is conditioned by the requirement 

of beneficial use, and, therefore, carry-over storage is as well. 

6. Issue: In any event, determining injury from lack of carry-over storage is not 
appropriate in this case. 

As described above, there is no legal basis to conclude that tl1e SWC has "carry-over" 

storage entitlements that can be treated differently from other water rights in Idaho. If an entity 

is not making beneficial use-or cannot show a projected beneficial use-for its storage 

entitlement, then carry-over storage is not appropriate. 

Pocatello and IGWA have taken tl1e position that for purposes of administration, carry

over storage is a concept with little legitimate value. The Director has ordered carry-over storage 

amounts in the May 2, 2005 and certain subsequent orders, but the ground water users have not 

10 DCMI stands for "domestic, commercial, municipal and industrial" and is often used in the context of municipal 
water uses in Idaho. 
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been required to provide the carry-over amounts until the following irrigation season. Mr. 

Sullivan describes the problems with a carry-over storage requirement in his September 26, 2007 

testimony: "I don't think there should be a minimum carryover requirement because 

conceptually it amounts only to an unnecessary shift in the timing of the long-term mitigation 

obligation of the junior ground water users without any tangible benefit." Sullivan Direct 

Testimony, September 26, 2007, page 25, lines 11-13. Mr. Sullivan goes on to describe the 

um1ecessary complications that arise from requiring future mitigation water on pages 25-26 lines 

15, 24, and 1-16. In short, "carry-over" storage is an obligation that either disappears because 

the SWC's reservoirs fill (and they are, after all, only entitled to the total amount of their 

contracts) or is an obligation tliat is subtracted from next-year's replacement requirements. 

7. Issue: Curtailment is not an appropriate response to a delivery call; instead, 
mitigation or replacement water should be used to avoid injury to seniors. 

The SWC has declined to identify the amount of water that they require to avoid injury to 

their water rights. See, Exhibits 1-4 to Pocatello and IGWA 's Motion for Summary Judgment 

and Motion In Limine. Despite being unable to tell the Hearing Officer how much water they 

require to avoid injury, the September 26, 2007 Report prepared by SWC's consultants includes 

a "curtailment analysis" in Chapter 11. As Mr. Sullivan's rebuttal opinions demonstrate, 

curtailing ground water users to avoid injury from yet-to-be-experienced shortages of water is an 

inefficient use of the resource. Rebuttal Testimony and Report, Gregory K. Sullivan, pages 46-

47, paragraph 36, November 7, 2007. For example, even tl1e SWC's analysis (which Pocatello 

disagrees with, as described above) showed that only 9 of 17 years were years of water shortage. 

See, Table 10-16 from SWC September 26, 2007 Report. Curtailment of wells is not something 

that can be turned on and off, like a switch. Ground water irrigators will go out of business. 

Municipalities don't have tl1e option of going out of business: curtailment of municipal water 
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supplies would spell disaster for cities. Economic disaster is an adequate basis to reject 

curtailment as a means of administration. 

Testimony and analyses provided by Pocatello's experts shows, based on water budget 

analyses, that any injury that may be suffered by the SWC senior water rights in the future can be 

dealt with through provision of in-season replacement supplies. The key is for the IDWR to 

adopt an appropriate method of administration that alleviates the problems with the Director's 

May 2 2005 "index year" method and begin active administration. Part of that administration 

should include the ability for junior ground water users to provide replacement supplies. 

8. Issue: The Bureau of Reclamation offers no relevant evidence in this matter. 

The Bureau did not join in the SWC's delivery call. It moved to intervene and the 

Director allowed intervention under the theory that: 

The USBR is the legal owner of some of the water rights directly at issue in this 
proceeding as stated in Finding of Fact 54 of the Order of February 14, 2005. Therefore, 
the USBR has a direct and substantial interest in the subject of the proceeding that is not 
adequately represented by the present parties. Because the interests of the USBR will not 
unduly broaden the issues, the USBR is granted intervention. 

Order on Petitions to Intervene and Denying Motion for Summary Judgment; Renewed Request 

for Information; and Request for Briefs at pages 2 and 5, April 6, 2005. 

At the time the Director allowed the Bureau's intervention, the Pioneer case had not been 

decided by the Idaho Supreme Court. United States of America v. Pioneer Irrigation Dist., 144 

Idaho 106, 157 P.3d 600 (2007) ("Pioneer"). In that decision, the Court considered a challenge 

to the substance of a Remark to be added to SRBA partial decrees regarding ownership interests 

in Bureau contract rights. Id. The Court analyzed the title question by reference to federal 

Reclamation decisions, including California v. United States, 438 U.S. 645 (1978). See 

generally id., discussion at 603-604. Id. The Court emphasized that, in Idal10 it is a 'well-settled 

rule of public policy that the right to the use of the public water of the state can only be claimed 
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where it is applied to a beneficial us in the manner required by law."' Id. at 604. The Court 

went on to decide: 

There is no dispute that the BOR does not beneficially use the water [in its reservoirs] for 
irrigation. It manages and operates the storage facilities ... Without the diversion by the 
irrigation districts and beneficial use of water for irrigation purposes by irrigators, valid 
water rights for the reservoirs would not exist under Idaho law. 

Id. After reviewing holdings in other federal cases, including Ickes v. Fox and Nevada v. United 

States, the Court concluded that the language for the disputed Remark should be: 

The name of the United States of America acting through the Bureau of Reclamation 
appears in the Name and Address section of this partial decree. However, as a matter of 
Idaho constitutional and statutory law title to the use of the water is held by the 
consumers or users of the water. The irrigation organizations act on behalf of the 
consumers or users to administer the use of the water for the landowners in the quantities 
and/or percentages specified in the [Bureau] contracts ... The interest of the consumers or 
users of the water is appurtenant to the lands within the boundaries of or served by such 
irrigation organizations, and that interest is derived from law and is not based exclusively 
on the contracts between the Bureau of Reclamation and the irrigation organizations. 

Id. at 609. 

By operation of the Pioneer decision, the Bureau's interests at stake in this case have 

shrunk considerably. It is no longer considered to have "legal title" to the water in its reservoirs 

and, as it has not joined SWC's delivery call itself, has little at stake in the proceedings and what 

interests it has are contiguous with those being litigated by the SWC. 

Nonetheless, the Bureau has submitted two reports in this matter. Neither report 

addresses impacts from ground water pumping to beneficial uses. The report by Patrick 

McGrane purports to address the benefits of curtailment of junior ground water pumping on the 

Bureau's ability to fill its reservoirs-but the analysis involves wintertime storage of water. See, 

Report of Patrick McGrane, September 26, 2007. No beneficial use of water is made in the 

winter, and the Bureau makes no beneficial use in any event. The second report, by David Raff, 

suggests that a hypothetical series of equations can be used to demonstrate that any reduction in 
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storage from any Bureau facility will increase the "risk" associated with a contract-holder's 

water supply. While this proposition would seem self-evident, the Bureau has not and cannot 

establish that it is legally meaningful. Dr. Raff even testified at his deposition that the SW C's 

own use of its water for beneficial purposes, such as irrigation, would increase SWC's risk. 

Deposition Excerpt, October 30, 2007 Deposition of David Raff, pages 55-57. (Attached as 

Exhibit 1). 

Neither report is relevant to the disputed issues in this case, and in fact, in deposition, Mr. 

McGrane admitted that the Bureau's interests in this case were four-fold: to allow the Bureau to 

meet its obligations generally; to allow the Bureau to meet its water delivery contracts; to allow 

the Bureau to meet its ESA requirements; and to allow the Bureau to meet its flood control 

requirements reliably. See, Exhibit 2, deposition of Patrick McGrane, page 35, lines 1-5. The 

only one of these issues that is arguably within the ambit of the issues in this case is the second 

one: to allow the Bureau to meet its water delivery contracts, although meeting its contracts does 

not, in and of itself, answer the question of whether the water being delivered under those 

contracts was necessary for beneficial use. 

As for the other points enumerated by Mr. McGrane, in the context of the CMR and the 

SWC's delivery call, the IDWR is not authorized to take action to protect the Bureau's 

obligations to meet its ESA requirements-i.e., to provide flow augmentation water under the 

terms of the Nez Perce agreement11
• Further, the CMR provide no basis for assisting the Bureau 

in meeting its flood control requirements. 12 

11 Mr McGrane testified in his deposition that he drafted those portions of the August 2007 Biological Assessment 
for Bureau of Reclamation Operations and Maintenance in the Snake River Basin Above Brownlee Reservoir that 
discussed hydrologic variations and the impact of ground water pumping on the Bureau's ability to meet its ESA 
requirements. The Bureau's other witness, Rich Rigby, was also involved in drafting these portions of the BO. See, 
Deposition pages 23-33. 
12 The other item mentioned, for the Bureau to meet its obligations generally, is arguably too vague for purposes of 
granting relief. · 
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The Bureau's participation in this case should be severely restricted to providing 

evidence that is relevant to the issues in dispute. Because the Bureau has been determined to 

have no ownership interest in water in storage in its reservoirs, and because the Bureau does not 

dispute that it does not put such water to beneficial use, and finally, because the Bureau has not 

made a delivery call, it has little if any interests at stake. 

CONCLUSION 

Ultimately, this is a case of first impression about distributing water, a resource that 

belongs to the people of the State ofldaho and which the IDWR is charged with regulating. As 

the AFRD #2 decision established, the constitutional and statutory framework governing IDWR's 

administration of ground water exerts a significant regulatory effect on water uses in the state. In 

other words, it is not enough to say "I'm senior, so shut down the wells". 

In addition to the legal context in which this case arises, the factual context is equally 

important. Even the SWC's engineering analysis in this case shows that over nearly 50% of the 

historical record (8 of the last 17 years SWC found no shortages), the SWC was not short of 

water. During periods of material injury, SWC is entitled to delivery of water to avoid injury. 

That, however, does not mean that the only option is curtailment. And even before reaching the 

point of deciding how to deliver adequate water to the SWC under their water rights to avoid 

injury to their beneficial uses, the SWC must make the threshold showing that the shortages 

allegedly suffered rose to the level of injury under the CMR. 

No party is satisfied with the approach adopted by the Director in this matter. Pocatello' s 

brief has identified the problems associated with the Director's methods and conclusions both for 

purposes of the initial injury determination he made for 2005, as well as for purposes of relying 

on the May 2 Order approach for future administration. The better approach is three-fold: 
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1. Adopt the water budget analysis approach for determining material injury as described in 
Pocatello' s submission; 

2. Implement the prospective administration provisions as described in Pocatello' s 
Testimony and Reports; 

3. And make provision for replacement or mitigation water to be provided during times of 
injury to the SWC, rather than requiring curtailment. 

Respectfully submitted this 21 st day of December, 2007. 

CITY OF POCATELLO ATTORNEY'S OFFICE 
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1 vacuum without any help from the people who claim 
2 to be experts in this case? 

1 that additional limitation that you've identified 
2 there in that sentence; is that right? 

3 A. Is your question whether or not the 
4 hearing officer should make a decision in a 
5 vacuum without --
6 Q. I mean, what ifhe turns to you and 
7 says, Dr. Raff, I don't know whether shifting the 
8 risk is a good thing or not. What do you think? 
9 Are you going to tell him, no, I don't 

10 know? 
11 A. I would tell him what I just told you, 
12 that I don't really have an opinion or not --
13 strike that. 
14 I don't have an opinion about whether 
15 the shift of risk is good or bad, just that there 
16 is a shift of risk. 
17 Q. And it's sort ofup to him to decide, 
18 weigh all the balls in the air and not have any 
19 help from you or, presumably, anyone else about 
20 this shifting of the risk; is that right? 
21 A. I haven't -- I'm certainly happy to 
22 help the hearing officer to the extent that the 
23 Bureau of Reclamation finds that to be my job to 
24 the extent that I can. I can't offer an opinion 
25 to the extent that T don't have one 

3 A. There's a shift of risk with any change 
4 to the setting in which carryover storage is. 
5 Q. "To the setting in which carryover 
6 storage is"? What do you mean? 
7 A. Any change to the amount of water for 
8 carryover storage from one scenario to the next 
9 is a change in risk. 

10 Q. But if the contractor holder uses some 
11 of that water, that changes the carryover 
12 storage. Is the water user then shifting the 
13 risk on himself? Or shifting the risk on someone 
14 else, I guess? 
15 A. Your question, if I can repeat it back 
16 to you--
17 Q. Yes. 
18 A. -- is if somebody removes water from a 
19 reservoir, if that is a shift of risk? 
20 Q. Mm-hmm. 
21 A. Are you asking if that's a removal of 
22 water that would otherwise be available for 
23 carryover? 
24 Q. Any time water is removed it's not 

; 25 available far carryover; urould you agree? 
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1 Q. So can you describe to me why your 1 A. Then from the time before it was 
2 report is even relevant to this case, then, if 2 removed to the time after it was removed risk has 
3 you don't have an opinion about whether what the 3 changed; yes. 
4 director did was right or wrong and whether your 4 Q. Okay. And is that an acceptable 
5 assessment, which is that it shifts the risk is 5 limitation on carryover when a water user takes 
6 good or bad, how is it relevant? 6 water out of the reservoir to reduce his own 
7 A. The -- my task, my job at the request 7 carryover storage? 
8 of counsel, who determined -- I guess they 8 A. I have no opinion as to acceptable or 
9 determine the relevance. They've asked me to do 9 unacceptable. 

10 something. I've done it. There is a shift of 10 Q. So ifwe inserted as the facts set in 
11 risk. To the extent that that is known or 11 your report that instead of the director's 
12 understood, I have tried to convey. The 12 reasonable carryover determinations as the 
13 relevance is a legal matter from my perspective. 13 foundation, we were using the Surface Water 
14 Q. So although you don't have an opinion 14 Coalition's removal of water under their 
15 about whether what the director did was good or 15 contracts as the facts set, your opinions stay 
16 bad, you do have the opinion that by selecting 16 the same, don't they? It still shifts the risk, 
17 reasonable carryover numbers, the director 17 it still creates a limitation because water is 
18 imposed an additional limitation on carryover 18 being removed from the reservoir and used; right? 
19 storage; is that correct? 19 A. If water is removed from a reservoir 
20 A. It is my expert opinion that the 20 for any reason that could otherwise be there, 
21 director's reasonable carryover determinations 21 there is a shift of risk. 
22 impose an additional limitation on carryover 22 Q. And it reduces carryover storage, 
23 storage beyond system capacity. 23 doesn't it? 
24 Q. But you can't say what type of 24 A. Yes. Well, the removal of the water 
25 reasonable carryover determination would avoid 25 reduces carryover that would otherwise be 
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I available; yes. 
2 Q. Would your answer be the same ifwe 
3 were talking about removal of water from the 
4 reservoir for rental of water? 
5 A. Which answer? 
6 Q. My question was if the Surface Water 
7 Coalition removes water from the reservoir and 
8 puts it on their crops, that reduces reservoir 
9 storage. Do you agree? 

10 A. If that water would otherwise be 
ll carried over, then it reduces storage. 
12 Q. Okay. What do you mean by "otherwise 
13 be carried over"? 
14 A. There's water that is taken to or from 
15 a river that would not necessarily be available 
16 for carryover. 
17 Q. Why not? 
18 A. It's downstream of a reservoir. It's 
19 coming during the irrigation season and isn't 
20 meant to be stored. It's meant to be used right 
21 then. Those are two examples. 
22 Q. That's called natural flow water? 
23 A. It could be natural flow water. 
24 Q. In the Upper Snake system there are two 
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1 natural flow water rights and the other is called 
2 storage water rights. Are you familiar with 
3 other kinds of water rights? For surface water, 
4 Imean. 
5 A. No. Those are the water rights that 
6 I'm familiar with. 
7 Q. Okay. So if a Surface Water Coalition 
8 entity takes water from American Falls Reservoir 
9 under a contract and puts it on their crops, that 

10 water is no longer in the reservoir; right? 
ll Would you agree with that? 
12 
13 

A. It's no longer in American Falls; yes. 
Q. Okay. And it's no longer available for 

14 carryover storage; right? 
15 A. Not in American Falls. 
16 Q. Is it available for carryover storage 
17 somewhere else? 
18 A. If it's consumptively used or not. 
19 Q. Well, hopefully, if it's being put on 
20 crops, what would you think would happen? 
21 A. If it's consumptively used, then it's 
22 not available for carryover. 
23 Q. And if it is waste or runoff, is there 
24 a reservoir below American Falls that that water 
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I A. I can't speak to waste or -- what was 
2 the other word, runoff? 
3 Q. Well, you brought up consumptively 
4 used. 
5 A. I just wanted to be clear. 
6 Q. Okay. So if it's not consumptively 
7 used, where does the water go? Does it go into 
8 another reservoir below American Falls, do you 
9 know? 

10 A. I can't speak to an individual water 
ll particle. It could be reused. I can't -- I 
12 can't speak to what happens to individual water 
13 particles. 
14 Q. But at least we agree that if the 
15 Surface Water Coalition takes water out of the 
16 reservoir and puts it on their crops, they've 
17 reduced their carryover storage; correct? 
18 A. Yes. 
19 Q. Okay. And that creates a limitation in 
20 the same sense that you used that word in the 
21 second paragraph on carryover storage, because 
22 there's less carryover storage now; right? 
23 A. It reduces carryover. I guess I don't 
24 put it in the same context as a limitation on 
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1 carryover. 
2 Q. So why isn't that a limitation on 
3 carryover storage, too? 
4 A. If there is no further water available 
5 to replace that water that is removed, then that 
6 is a reduction in the amount of carryover that is 
7 available that year, and so -- and to the extent 
8 that that is a limit, then that is an additional 
9 limit. 

10 Q. Okay. Now, you also mention as a 
ll limitation on carryover storage, system capacity. 
12 Did you mean by that the size of the reservoirs? 
13 A. Yes. 
14 Q. Did you also mean by that the 
15 availability of water to store in the first place 
16 or were you thinking of only the size of the 
17 vessel? 
18 A. The uses of the words in terms of -- in 
19 that first opinion on the first page, "beyond 
20 system capacity," refers to simply the size of 
21 the reservoirs. 
22 Q. Okay. Do you know or did you inquire 
23 during the time that you were doing this report 
24 about whether Reclamation has obligations to 
25 meet that exceed its reservoir storage capacity 25 can be captured and stored in? 
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1 A. Reclamation owns the storage rights 
2 with -- associated with its projects. I can't 
3 say whether those are at stake in this matter. 
4 Q. What do you understand the substance of 
5 the dispute in this case to be? 
6 A. From a Reclamation standpoint? 
7 Q. Let's start with that. 
8 A. My understanding ofreclamation's case 
9 is that ground water users are depleting natural 

10 flows which requires surface water users to call 
11 on more storage, which lessens storage at the 
12 Reclamation reservoirs. 
13 My understanding is storage - and I've 
14 been told by my attorneys that storage is a 
15 beneficial use. And I know that lower amounts of 
16 storage reduce -- have impacts at the reservoir. 
17 Q. Okay. Are you familiar with the --
18 strike that. We'll come back to that. 
19 So the Bureau's interest in this 
20 matter, at least as far as you understand them, 
21 are to maintain storage levels in Bureau 
22 reservoirs; is that accurate? Is that an 
23 accurate statement about your understanding? 
24 A. That is the only -- I can't think of 
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1 this time. 
2 Q. And I think you said it was your 
3 understanding, based on discussions with counsel, 
4 that storage is a beneficial use under Idaho law? 
5 A. Yes. 
6 Q. So is it your understanding that the 
7 Bureau wants to maintain levels in the Bureau 
8 reservoirs at a certain height? 
9 A. No. 

10 Q. Do you want the reservoirs full all the 
11 time? 
12 A. No. 
13 Q. I mean, if storage is a beneficial use, 
14 there must be some amounts of storage that the 
15 Bureau has in mind that is the focus of the 
16 litigation. 
17 A. Actually, no. 
18 Q. So if the hearing officer determined 
19 that storage was a beneficial use, but you were 
20 only entitled to half of the storage in the 
21 reservoir at any given time, that would be a win 
22 for the Bureau? 
23 A. No. 
24 Q. What would be a win for the Bureau 
25 here? 
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1 A. A win for the Bureau would be storage 
2 levels that allow us to meet our obligations, 
3 meet our water delivery contracts, meet our ESA 
4 requirements, meet our flood control requirements 
5 reliably. 
6 Q. Okay. So one of the things you said 
7 was to meet your obligations as far as water 
8 delivery contracts. And you have a number of 
9 contract holders in the reservoirs in the Upper 

10 Snake, don't you? 
11 A. Yes. 
12 Q. Is it the Bureau's position that the --
13 well, let me ask you a follow-up question on that 
14 last one. You described a win as being the 
15 ability to meet your various obligations, that 
16 you enumerated, reliably. What do you mean by 
17 "reliably"? 
18 A. In a manner that our contractors are 
19 used to in terms of flow augmentation so that we 
20 could meet our -- what we have determined to be 
21 our reliability to meet 427 KAF obligations. 
22 Q. 427 what? I'm sorry. K-A-F? 
23 A. Yes. 
24 Q. Okay. 
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1 control requirements all the time. That's really 
2 not an issue because that requires drafting of 
3 the project, not filling. 
4 Q. Right. Okay. When you talk about 
5 meeting your obligations, did you distinguish at 
6 all between types of water years? In other 
7 words, do you want to meet your obligations every 
8 year no matter what the conditions are? Or do 
9 you have a slightly different standard for 

10 reliability if it's a dry year? 
11 A. Ideally, we'd like to meet our 
12 contracts in every year, but we have to 
13 acknowledge that in a dry year, an extremely dry 
14 year, that could not be done. 
15 Q. What's the consequence if Reclamation 
16 doesn't meet it's 427,000 acre-foot obligations 
17 under the -- I'm sorry. It's 427,000 acre-foot 
18 flow augmentation amount under the Nez Perce 
19 agreement? 
20 MS. CARR: And I'm going to object on 
21 the basis that it calls -- if it calls for a 
22 legal conclusion. 
23 Q. (BY MS. KLAHN) I'm not asking you for 
24 a legal conclusion. 
25 Is there a concrete consequence, that 
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