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MEMORANDUM IN SUPPORT 
OF MOTION IN LIMINE TO 

EXCLUDE EXPERT REPORT 
OF JOHN CHURCH 



I. Introduction 

The Idaho Ground Water Appropriators, Inc., (IGW A) have submitted the Expert 

Report of John Church (Report) in the Surface Water Coalition's (Coalition) Request for 

Administration Relief in Water District 120, which is currently pending before the Idaho Department 

of Water Resources (IDWR). The stated purpose of the Report "is to evaluate certain questions 

regarding the economic implications of ground water pumping as it may have affected the water 

supplies of certain surface water diverters who use such water for irrigation of commercial 

agricultural crops, and the economic effects of shut-offs of groundwater wells as proposed by these 

surface water diverters in the present delivery call before the Idaho Department of Water 

Resources." Report at 3. Evidence of economic impact should not be considered in this Request 

for Administrative Relief, based on Idaho Rule of Evidence 403 and the sections of the Idaho 

Administrative Code dealing with Conjunctive Management. 

The Coalition has never based its delivery call on the junior ground water's economic 

impact to the members of the Coalition. In reality, the delivery call was instituted to curtail certain 

junior ground water users whose use has had an adverse effect on the water supply available to the 

Coalition members, under their senior water rights. Based upon the current rules for conjunctive 

management in Idaho, 'resulting economic implications' are not valid considerations for the Director 

or IDWR to review when determining whether senior right holders are suffering material injury and 

are entitled to the waters of the State of Idaho. 

ARGUMENT 
I.R.E. 403 

Under Idaho Rule of Evidence Rule 403, certain evidence may be excluded if its 

probative value is substantially outweighed by the danger of unfair prejudice, confusion of the 

issues, or misleading the jury, or by considerations of undue delay, waste of time, or needless 
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presentation of cumulative evidence. The following prov1s1ons of IRE 403 are applicable to 

IOWA 's Report because its probative value is substantially outweighed by the danger of unfair 

prejudice, confusion of the issues ... waste of time or needless presentation of cumulative evidence. 

Unfair Prejudice 

The Report, with its accompanying documents, partly relies upon the concept that the 

benefit to the surface users would be minor and speculative, while the effect on curtailed pumpers 

would be immediate and devastating. However, this confuses the issue and creates unfair prejudice 

to the Coalition as it focuses on secondary effects of the application of the prior appropriation 

doctrine. All water users in Idaho operate under the assumption that their water rights could be shut 

off if a senior user makes a valid delivery call, makes the necessary showings and the junior user 

can not provide a mitigation plan. There will no doubt be adverse effects to junior ground water 

users if their rights are shut off. However, this should not be a topic of discussion in this Request 

for Administration. The Report is mainly an analysis of three studies of potential curtailment of 

ground water appropriators and seeks to establish that the benefit to the surface users would be 

minimum. 

Therefore, the submission of the Report should be prohibited as it creates unfair 

prejudice by focusing the decision maker's attention to criteria that do not apply to the conjunctive 

management of water rights in the State of Idaho. 

Confusion of the Issues 

As discussed above, one of the purposes of the Report is to evaluate certain questions 

regarding the economic impact of ground water pumping as it may have affected the water supplies 

of surface water diverters. This is not a valid consideration when a call has been made. Under 

Rule 40 of the Idaho Administrative Code (IDAPA) 37, Title 03, Chapter 11, when a delivery call is 

made by a senior user alleging that by reason of diversion of water by a junior user from an area 
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having a common ground water supply in an organized water district that the user is suffering 

material injury, and upon a finding by the Director as provided in Rule 42 that material injury is 

occurring, the Director, through the water master shall act. The Eastern Snake Plain Aquifer has a 

common ground water supply. 

A good deal of the Report offers an analysis that South Central Idaho has and 

continues to endure difficult agricultural circumstances based on other factors than water shortages. 

This may be the case, but it confuses the real issue the Director should be reviewing - whether the 

curtailment of junior ground water users will provide the senior users a water supply to obtain a full 

allotment under their decreed water rights. The Coalition has never based its delivery call on the 

junior ground water's economic impact to the senior users or the impact on ground water users. 

Therefore, the Report should not be accepted as evidence in the Coalition's delivery call. 

Waste of Time 

Consideration of the Report provides no beneficial information to help the Director 

and IDWR resolve the Coalition's Request for Administration. Information of the economic impact 

of junior users is irrelevant. What the Report tries to establish is that it is Idaho's sluggish 

agricultural economy that is truly hurting the Coalition. That is irrelevant and has no place for the 

decision-maker in this Request for Administration. The lengthy Report and accompanying 

documents will simply delay a decision by the Director. 

Needless Presentation of Cumulative Evidence 

Included in the Report is an affidavit of John Church already on file with IDWR. 

The affidavit was filed on March 23, 2005. Also attached to the Report are three economic reports 

discussing or addressing the curtailment of ground water users in the Eastern Snake Plain Aquifer 

(ESPA). The three economic reports discussed in the Report and Church's accompanying affidavit 

was commissioned and compiled by different organizations including the Expanded Natural 
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Resources Interim Committee of the Idaho Legislature. They each discuss, in some form or another, 

the economic impact of ground water curtailment in Water District 130. The result is the needless 

presentation of cumulative evidence. These documents do not shed any new light of the Coalition's 

request for administration, nor do they resolve the fundamental issue that senior surface users are 

not able to currently exercise their full water rights in the ESP A due to the large diversion by junior 

ground water appropriators. Therefore, the Report should not be allowed as evidence in this matter 

in violation of I.R.E. 403. 

PRIOR APPROPRIATION 

The fundamental issue in the Coalition's request is that senior appropriators are 

seeking the benefit of their rights by requesting IDWR to curtail junior appropriators. "As between 

appropriators, the first in time is first in right." Idaho Code§ 42-106. This has long been the law in 

Idaho. Neither the Idaho Legislature nor the courts have carved out an exception that junior water 

right holders were entitled to use water, claimed by a senior appropriator, if the impact to the junior 

appropriator would suffer a economic hardship or that the shut off would have a negative impact on 

the local economy. In Baker v. Ore-Ida Foods, Inc., 95 Idaho 575, 513 P.2d 627 (1973), a group of 

junior ground water appropriators appealed a district court decision, granting an injunction 

preventing the junior appropriators from pumping their wells in a common aquifer. The trial court 

found that the senior appropriators would exhaust the entire annual recharge of the aquifer without 

any pumping by junior appropriators; if the junior appropriators were allowed to continue pumping 

they would mine the aquifer. On appeal the Supreme Court stated: 

Appellant argues in essence that mutual pro rata rights in the aquifer 
should be established. This argument is based upon the doctrine of 
correlative rights. The correlative rights doctrine is based upon the 
riparian principle of land ownership. ( citations omitted) The doctrine 
of correlative rights is repugnant to our constitutionally mandated 
prior appropriation doctrine. The court in Hinton v. Little, 50 Idaho 
371, 296 P. 582 (1931) expressly rejected the theory upon which the 
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doctrine of correlative rights is based. 

Baker at 95 Idaho at 583, 513 P.2d at 635. 

The junior appropriators argued that under the Idaho Ground Water Act the "court of 

equity should have decreed that each of the parties had a propmiional interest in the water 

resources." Baker 95 Idaho at 584, 513 P.2d at 636. The equitable argument apparently stemmed 

from Idaho Code § 42-226, which stated that a reasonable exercise of a water right "shall not block 

full economic development of underground water resources." The court declined to grant the junior 

appropriators a proportional or pro rata right in the aquifer based on economic considerations. The 

senior appropriators were permitted to enjoin the junior appropriators and were granted their full 

decreed rights despite the immediate impact on the junior ground water appropriators. 

IDAHO ADMINISTRATIVE CODE 

Under Idaho Administrative Code (IDAPA) 37, Title 03, Chapter 11, the Director of 

IDWR, in responding to a delivery call shall conduct a fact-finding hearing on the petition at which 

the parties may present evidence on the water supply, and the diversion and use of water. Rule 

41.01.b. The Director then may act according to options provided under Rule 41. In determining 

whether the holders of water rights are suffering material injury and using water efficiently and 

without waste the Director may consider the following factors under Rule 42: 

a. The amount of water available in the source from which the 
water right is diverted. 

The effort or expense of the holder of the water right to divert water 
from the source. 

Whether the exercise of junior-priority ground water rights 
individually or collectively affects the quantity and timing of when 
water is available to, and the cost of exercising, a senior-priority 
surface or ground water right. This may include the seasonal as well 
as the multi-year and cumulative impacts of all ground water 
withdrawals from the area having a common ground water supply. 
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If for irrigation, the rate of diversion compared to the acreage of land 
served, the annual volume of water diverted, the system diversion and 
conveyance efficiency, and the method of irrigation water application. 

The amount of water being diverted and used compared to the water 
rights. 

The existence of water measuring and recording devices. 

The extent to which the requirements of the holder of a senior-priority 
water right could be met with the user's existing facilities and water 
supplies by employing reasonable diversion and conveyance efficiency 
and conservation practices; provided, however, the holder of a surface 
water storage right shall be entitled to maintain a reasonable amount 
of carry-over storage to assure water supplies for future dry years. In 
determining a reasonable amount of carry-over storage water, the 
Director shall consider the average annual rate of fill of storage 
reservoirs and the average annual carry-over for prior comparable 
water conditions and the projected water supply for the system. 

The extent to which the requirements of the senior-priority surface 
water right could be met using alternate reasonable means of 
diversion or alternate points of diversion, including the construction of 
wells or the use of existing wells to divert and use water from the 
area having a common ground water supply under the petitioner's 
surface water right priority. 

As listed above, Rule 42 does not contemplate that the Director should consider the economic 

implications of ground water pumping or the economic effects of shutting off ground water wells. 

When considering whether the Coalition members are suffering material injury and using water 

efficiently, the Director may only consider the above-mentioned factors; economic considerations 

should oat be and are oat a factor ta consider 

Furthermore, the rules governing mitigation plans also do not permit the Director to 

consider the economic impact to junior users when considering a mitigation plan. Under Rule 43, 

the factors that may be considered by the Director in determining whether a proposed mitigation 

plan will prevent injury to a senior right holder include: 

a. Whether delivery, storage and use of water pursuant to the 
mitigation plan is in compliance with Idaho law. 
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b. Whether the mitigation plan will provide replacement water, at 
the time and place required by the senior-priority water right, 
sufficient to offset the depletive effect of ground water withdrawal on 
the water available in the surface or ground water source at such time 
and place as necessary to satisfy the rights of diversion from the 
surface or ground water source. Consideration will be given to the 
history and seasonal availability of water for diversion so as not to 
require replacement water at times when the surface right historically 
has not received a full supply, such as during annual low-flow periods 
and extended drought periods. 

c. Whether the mitigation plan provides replacement water 
supplies or other appropriate compensation to the senior-priority water 
right when needed during a time of shortage even if the effect of 
pumping is spread over many years and will continue for years after 
pumping is curtailed. A mitigation plan may allow for multi-season 
accounting of ground water withdrawals and provide for replacement 
water to take advantage of variability in seasonal water supply. The 
mitigation plan must include contingency provisions to assure 
protection of the senior-priority right in the event the mitigation water 
source becomes unavailable. 

d. Whether the mitigation plan proposes artificial recharge of an 
area of common ground water supply as a means of protecting ground 
water pumping levels, compensating senior-priority water rights, or 
providing aquifer storage for exchange or other purposes related to the 
mitigation plan. 

e. Where a mitigation plan is based upon computer simulations 
and calculations, whether such plan uses generally accepted and 
appropriate engineering and hydrogeologic formulae for calculating 
the depletive effect of the ground water withdrawal. 

f. Whether the mitigation plan uses generally accepted and 
appropriate values for aquifer characteristics such as transmissivity, 
specific yield, and other relevant factors. 

g. Whether the mitigation plan reasonably calculates the 
consumptive use component of ground water diversion and use. 

h. The reliability of the source of replacement water over the 
term in which it is proposed to be used under the mitigation plan. 

i. Whether the mitigation plan proposes enlargement of the rate 
of diversion, seasonal quantity or time of diversion under any water 
right being proposed for use in the mitigation plan. 
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j. Whether the mitigation plan is consistent with the conservation 
of water resources, the public interest or injures other water rights, or 
would result in the diversion and use of ground water at a rate beyond 
the reasonably anticipated average rate of future natural recharge. 

k. Whether the mitigation plan provides for monitoring and 
adjustment as necessary to protect senior-priority water rights from 
material injury. 

I. Whether the plan provides for mitigation of the effects of 
pumping of existing wells and the effects of pumping of any new 
wells which may be proposed to take water from the areas of common 
ground water supply. 

m. Whether the mitigation plan provides for future participation 
on an equitable basis by ground water pumpers who divert water 
under junior-priority rights but who do not initially participate in such 
mitigation plan. 

n. A mitigation plan may propose division of the area of common 
ground water supply into zones or segments for the purpose of 
consideration of local impacts, timing of depletions, and replacement 
supplies. 

o. Whether the petitioners and respondents have entered into an 
agreement on an acceptable mitigation plan even though such plan 
may not otherwise be fully in compliance with these provisions. 

What emerges from a careful review of these rules is that economic impact to junior ground water 

users should not be a consideration by the Director, when lawful senior appropriators have made a 

legitimate call and request for administration. 

CONCLUSION 

Therefore, the Export Report of John Church and its accompanying documents should 

be excluded from evidence as its probative value is substantially outweighed by the danger of unfair 

prejudice, confusion of the issues ... waste of time or needless presentation of cumulative evidence. 
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DA TED this ;J':z day of January, 2006. 

Attorneys for American Falls Reservoir 
District #2 

BARKER, ROSHOLT & SIMPSON, LLP 
//--) 

/' / 

Attorneys for Milner Irrigation District, 
North Side Canal Company, and 
Twin Falls Canal Company 

LING, ROBINSON & WALKER 

-~'-
By:~2)~1L 

Attorneys for A & B Irrigation District 
and Burley Irrigation District 

FLETCHER LAW OFFICES 

n,¥~4fr 
Attorneys for Minidoka Irrigation District 

CEBIJFJCAIE QF SEBYJCE 

I hereby certify that on this 23rd day of January, 2006, the above and foregoing was 
served by the method indicated below, and addressed to the following: 

C TOM ARKOOSH cr'GB{'· U.S. Mail, Postage Prepaid 
ARKOOSH LAW OFFICES O acsimile 
P O BOX 32 E-mail 
GOODING ID 83330 
(208) 934-8873 
ala@cableane net 

JOSEPHINE P BEEMAN 
BEEMAN & ASSOCIATES 
409 W JEFFERSON ST 
BOISE ID 83702 
(208) 331-0954 
ja beeman@beemanlaw cam 

/ 

tJ V,S. Mail, Postage Prepaid 
O,,Facsimile 
IB E-mail 

MEMORANDUM IN SUPPORT OF MOTION IN L!MINE 
IQ EXCI PDE EXPEBI BEPQBI OE IQHN CHIIBCH - 10 



SCOTT L CAMPBELL 
MOFFA TT THOMAS 
PO BOX 829 
BOISE ID 83701 
(208) 385-5384 
slc@maffatt cam 

RON CARLSON 
LYLE SWANK 
IDAHO DEPT WATER RESOURCES 
900 N SKYLINE DR 
IDAHO FALLS ID 83402-6105 
(208) 525-7177 
ran carlsan@idwr idaba gov 
lyle swank@idwr idaba gov 

KATHLEEN M CARR 
OFFICE OF THE SOLICITOR 
960 BROADWAY STE 400 
BOISE ID 83706 
(208) 334-1378 
kmariancarr@yabaa cam 

JEFFREY C PEREDA Y 
MICHAEL C CREAMER 
GIVENS PURSLEY 
PO BOX 2720 
BOISE ID 83701-2720 
(208) 388-1200 
jcf@givenspmsley cam 
mcc@givensp11tsley cam 

W KENT FLETCHER 
FLETCHER LAW OFFICE 
PO BOX 248 
BURLEY ID 83318-0248 
(208) 878-2548 
wkf@pmtarg 

MICHAEL S GILMORE 
OFFICE OF THE ATTORNEY GENERAL 
PO BOX 83720 
BOISE ID 83 720-00 I 0 
(208) 334-2830 
mike gilmare@ag idaba gov 

cefu .S. Mail, Postage Prepaid 
O/Facsimile 
lZI E-mail 

cf~.S. Mail, Postage Prepaid 
[:}Facsimile 
l:'.'.J E-mail 

c::(u.S. Mail, Postage Prepaid 
DYacsimile 
G'E-mail 

d~,s. Mail, Postage Prepaid 
Q,,Facsimile 
L".'.I E-mail 

; 

~,S. Mail, Postage Prepaid 
D ,Facsimile 
B'E-mail 

~.S. Mail, Postage Prepaid 
O;Facsimile 
B' E-mail 
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MATT HOWARD PN-3130 
U S BUREAU OF RECLAMATION 
PACIFIC NORTHWEST REGION 
1150 N CURTIS RD 
BOISE ID 83 706-1234 
(208) 378-5003 
mbaward@pn nshr gov 

SARAH A KLAHN 
WHITE & JANKOWSKI 
511 16TH ST STE 500 
DENVER CO 80202 
sarab@white-jankawski cam 

ROGER D LING 
LING ROBINSON & WALKER 
PO BOX 396 
RUPERT ID 83350-0396 
(208) 436-6804 
rdl@idlawfirm cam 

ALLEN MERRITT 
CINDY YENTER 
IDAHO DEPT OF WATER RESOURCES 
1341 FILLMORE ST STE 200 
TWIN FALLS ID 83301-3033 
(208) 736-303 7 
allen merritt@idwr idaba gov 
ciody yenter@idwr idaba gov 

JOHN A ROSHOLT 
TRAVIS L THOMPSON 
BARKER ROSHOLT & SIMPSON 
PO BOX 485 
TWIN FALLS ID 83303-0485 
(208) 735-2444 
jar@idabawaters cam 
tlt@idabawaters cam 

JOHN K SIMPSON 
BARKER ROSHOLT & SIMPSON 
PO BOX 2139 
BOISE ID 83701-2139 
(208) 344-6034 
jks@idabawaters cam 

d~.S- Mail, Postage Prepaid 
D J,icsimile 
ITE-mail 

~.S. Mail, Postage Prepaid 
l;:1-Facsimile 
lLl E-mail 

~:S. Mail, Postage Prepaid 
D Y"acsimile 
12rE-mail 

// 

[I(u. S. Mail, Postage Prepaid 
D ,.e1icsimile 
Lid E-mail 

/ 

~U,.S. Mail, Postage Prepaid 
D ,,.Facsimile 
GE-mail 

I/ 
CJ lJ.S. Mail, Postage Prepaid 
0-Facsimile 
0 E-mail 
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JAMES C TUCKER 
IDAHO POWER COMP ANY 
PO BOX 70 
BOISE ID 83707-0070 
(208) 388-2112 
jamest11cker@idabapawer cam 

TERRY T UHLING 
J R SIMPLOT COMP ANY 
PO BOX 27 
BOISE ID 83707-0027 
(208) 336-2110 
tuhling@simplot.com 

~U.S. Mail, Postage Prepaid 
0 Jacsimile 
BE-mail 

~.S. Mail, Postage Prepaid 
D facsimile 
ITE-mail 
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