BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF THE REQUEST FOR
ADMINISTRATION IN WATER DISTRICT
120 AND THE REQUEST FOR DELIVERY
OF WATER TO SENIOR SURFACE WATER
RIGHTS BY A&B IRRIGATION DISTRICT, FORMER DEPARTMENT
AMERICAN FALLS RESERVOIR DISTRICT #2, EMPLOYEE IN THIS

)

)

) ORDER REGARDING

)

|
BURLEY IRRIGATION DISTRICT, MILNER ) PROCEEDING

)

)

)

)

)

INVOLVEMENT OF

IRRIGATION DISTRICT, MINIDOKA
IRRIGATION DISTRICT, NORTH SIDE CANAL
COMPANY, AND TWIN FALLS CANAL
COMPANY

The Director of the Department of Water Resources (“Director” or “Department”) issues
this Order sua sponte in response to being informed that a current Department employee, Pamela
Pace, Technical Hydrologist for the Department, has announced her intention to commence
employment as a hydrologist with the Idaho Power Company (“Idaho Power™) effective
September 6, 2005. Ms. Pace has directly assisted the Director in his duties as Presiding Officer
in the present action and is thus privy to information and communications considered
confidential.

In Idaho, it is unlawful for a public servant to use “or disclose confidential information
gained in the course of or by reason of his official position or activities in any manner with the
intent to obtain a pecuniary benefit for himself....” L.C. § 18-1359(c).

The integrity of this administrative contested case proceeding and due process for the
parties are placed in jeopardy by the potential communication of confidential information by a
former Department employee to one of the participants in the proceeding. Unless Ms. Pace is
precluded from communicating with the parties and public witnesses with respect to any
privileged information gained through employment with the Department, there is a potential for
prejudice to parties to the proceeding and to the Department.

Moreover, the present contested case proceeding is governed, in part, by the provisions of
Idaho Code § 67-5253, which prohibits the Director as the presiding officer from
communicating, directly or indirectly, regarding any substantive issue in the proceeding, with
any party, except upon notice and opportunity for all parties to participate in the communication.
This statutory prohibition must, out of necessity, extend to those employees of the agency who
have directly assisted the Director in the hearing process in a material fashion. The Director
issued an Order in this matter on January 25, 2005, providing that “any communications with the
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Department regarding any substantive issue raised by the delivery calls filed by the Surface
Water Coalition must be in writing with a copy placed in the Department’s file for the matter and
served upon or otherwise made available to any other parties to the action.” Order of January
25, 2005.

Now an employee who 1s precluded from communicating on any substantive issue with
any one party or participant in the proceeding intends to enter the employ of a participant in the
proceeding. !

ORDER
Based upon and consistent with the foregoing,

IT IS HEREBY ORDERED that Pamela Pace shall be restrained from: (1) divulging any
privileged communication between herself and the presiding officer; and (2) divulging any non-
privileged information gained from her involvement in this contested case, except as authorized
in accordance with the Scheduling Order issued on July 22, 2005, or until the case is fully
resolved.

IT IS FURTHER ORDERED that Pamela Pace shall be enjoined and precluded from
communicating with any individual party or public witness regarding this contested case in an ex
parte manner.

DATED this |5t day of September 2005.

KARY J. RHEHER

Director

! On July 22, 2005, the Direcior issued an order denying Idaho Power party status in this proceeding, but approving
Idaho Power’s participation in the case as a public witness pursuant to IDAPA 37.01.01.355. Order Denying
Idaho Power’s Petition For Hearing. 1daho Power has filed a Petition for Judicial Review challenging the Order
of July 22, 2005. Idaho Power Company v. Dreher, No. CV OC 0506175 (4" Jud, Dist., Ada Co., Idaho, filed
August 9, 2005). If successful in its appeal, Idaho Power will be able to participate in this proceeding as a full

party.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this é day of September, 2005, the above and
foregoing, was served by the method indicated below, and addressed to the following:

TOM ARKOOSH (x) U.S Mail, Postage Prepaid
ARKOOSH LAW OFFICES ( ) Facsimile
PO BOX 32 (x) E-mail

GOODING ID 83330
(208) 934-8873

alof@cableone.net

W. KENT FLETCHER (x) U.S. Mail, Postage Prepaid
FLETCHER LAW OFFICE () Facsimile
PO BOX 248 (x) E-mail

BURLEY ID 83318-0248
(208) 878-2548

wkil@pmt.org

ROGER D. LING (x) U.S. Mail, Postage Prepaid
LING ROBINSON ( ) Facsimile
PO BOX 396 (x) E-mail

RUPERT ID 83350-0396
(208) 436-6804
Inrlaw{@pmt.org

JOHN ROSHOLT (x) U.S. Mail, Postage Prepaid
TRAVIS THOMPSON ( ) Facsimile
BARKER ROSHOLT (x) E-mail

113 MAIN AVE WEST STE 303
TWIN FALLS ID 83301-6167
(208) 735-2444
jar(@idahowaters.com
thtieidahowaters.com

JOHN SIMPSON (x) U.S. Mail, Postage Prepaid
BARKER ROSHOLT ( ) Facsimile
PO BOX 2139 (x) E-mail

BOISE ID 83701-2139
(208) 344-6034
iksi@idahowaters.com
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JEFFREY C. FEREDAY
MICHAEL C. CREAMER
GIVENS PURSLEY LLP
PO BOX 2720

BOISE ID 83701-2720
(208) 1300
cii@givenspursley.com
mcc{@givenspursley.com

SCOTT CAMPBELL
MOFFATT THOMAS
PO BOX 829

BOISE ID 83701
(208) 385-5384
sicf@moftatt.com

KATHLEEN CARR
OFFICE OF THE FIELD SOLICITOR
550 W FORT STREET MSC 020
BOISE ID 83724

(208) 334-1378

MATT HOWARD

US BUREAU OF RECLAMATION
11530 N CURTIS ROAD

BOISE 1D 83706-1234

(208) 378-5003
mhoward@pn.usbr.eov

RON CARLSON

LEWIS ROUNDS

IDWR

900 N SKYLINE DR

IDAHO FALLS ID 83402-6105
(208) 525-7177
ron.carlson(idwr.idaho.gov
lewis rounds@idwr.idaho.gov

ALLEN MERRITT

CINDY YENTER

IDWR

1341 FILLMORE ST STE 200
TWIN FALLS ID 83301-3033
(208) 736-3037
allen.merritti@idwr.idaho.gov
cindy.venter{@idwr.idaho.pov

(x) U.S. Malil, Postage Prepaid
( ) Facsimile
(x) E-mail

(x) U.S. Mail, Postage Prepaid
( ) Facsimile
(x) E-mail

(x) U.S. Mail, Postage Prepaid
( ) Facsimile
( )} E-mail

(x) U.S. Mail, Postage Prepaid
{ ) Facsimile
(x) E-mail

(x) U.S. Mail, Postage Prepaid
( ) Facsimile
(x) E-mail

(x) U.S. Mail, Postage Prepaid
( ) Facsimile
(x) E-mail
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JOSEPHINE BEEMAN
BEEMAN & ASSOC.

409 W JEFFERSON

BOISE ID 83702

(208) 331-0954
jo.beeman(@beemanlaw.com

MICHAEL GILMORE

ATTORNEY GENERAL’S OFFCICE
PO BOX 83720

BOISE ID 83720-0010

(208) 334-2830
mike.gilmore(@ag.idaho.gov

TERRY UHLING
JR SIMPLOT CO
999 MAIN STREET
BOISE ID 83702
tuhling/@simplot.com

SARAH KLAHN

WHITE JANKOWSKI

511 16™ ST STE 500
DENVER CO 80202
sarahk(@white-jankowski.com

JAMES TUCKER

IDAHO POWER CO

1221 WIDAHO ST

BOISE ID 83702
jamestucker@idahopower.com

JAMES LOCHHEAD
ADAM DEVOE
BROWNSTEIN HYATT
41017 8T 22"° FLOOR
DENVER CO 80202
jlochheadiebhf-law.com
adevoe(@bhf-law.com

(x) U.S. Mail, Postage Prepaid
( ) Facsimile
(x) E-mail

(x) U.S. Mail, Postage Prepaid
{ ) Facsimile
(x) E-mail

(x) U.S. Mail, Postage Prepaid
( ) Facsimile
(x) E-mail

(x) U.S. Mail, Postage Prepaid
( ) Facsimile
(x) E-mail

(x) U.S. Malil, Postage Prepaid
( ) Facsimile
(x) E-mail

(x) U.S. Mail, Postage Prepaid
( ) Facsimile
(x) E-mail

.

(/// m /V/(JWZJ

Victoria Wigle 34/
Administrative Assistagt to the Director
Idaho Department of Water Resources
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