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ATTACHMENTS TO 
NOTICES OF CHANGE IN WATER RIGHT OWNERSHIP 

Water Right Nos.: 
02-2001A, 02-2001B, 02-2036, 02-2056, 02-2057, 02-2059, 02-2060, 02-2064, 02-

2065, 02-10135, 36-2013, 36-2018, 36-2026, 37-20709~ 37-20710, 02-4000, 02-4001, 
02-2032 

--------------------------------~----------------------------------------------------------------------

1. Swan Falls Agreement 

2. FERC Docket No. EL85-38-000 (Idaho Power Company petition for 
declaratory order regarding effect of Swan Falls Agreement) 
a. Order of March 25, 1988 
b. Joint Agreement Regarding Fish & Wildlife Studies, filed May 25, 1988 

3. Swan Falls Agreement Legislation 
a. 1985 Sessions Laws 

1. Chapter14- SB 1005 (Findings, IPUC jurisdiction, statutory 
exemption) . 

ii. Chapter 16 - SB1007 (Allocation of gain on sale of water right) 
m. Chapter 17 SB1008 (Trust and subordination provisions, public 

interest criteria) 
iv. Chapter 224 -HB186 (amendments to SB1008) 
v. Chapter 204-SB1205 (Ratification of Water Plan amendments) 

b. 1986 Session Laws Chapter ll6-SB1358 (amendments to Idaho Code 
42-203B) 

c. Idaho Code Provisions: 
i. Idaho Code§ 42-203A 

11. Idaho Code § 42-203B 
iii. Idaho Code§ 42-203C 
iv. Idaho Code § 42-203D 
v. Idaho Code § 61-502B 

4. Legislative History of Swan Falls Agreement Legislation 
a. Senate Journal, February 6, 1985: Statement of Legislative Intent re: 

S81008 
b. Committee Minutes: 

i. Senate Resources & Environment: Jan. 1, 1985 
It. Senate Resources & Environment: Jan. 11, 1985 SB1008 

iii. Senate Resources & Environment: Jan. 18, 1985 SB1008 
iv. Senate Resources & Environment: Jan. 21, 1985 SB1008 
v. Senate Resources & Environment: Jan. 25, 1985 SB1008 



vi. Senate State Affairs: Jan. 25, 1985 SB1005, 
SB1007 

vii. Senate Resources & Environment: Feb. 1, 1985 SB1008 
viii. Senate State Affairs: Feb.l. 1985 SB1005, 

SB1007 
ix. House Resources & Conservation: Feb. 1, 1985 SB1008 
X. House Resources & Conservation: Feb. 11, 1985 SB1005, 

SB1008 
xi. House Resources & Conservation; Feb. 11, 1985 SBlOOS, 

SB1008 
xii. House Resources & Conservation: Feb. 11, 1985 HB186 

xiii. House Resources & Conservation: Feb. 19, 1985 HB186 
xiv. Senate Resources & Environment: March 4, 1985 SB120S 
xv. House Resources & Conservation: March 7, 1985 8B1205 

xvi. Senate Resources & Environment: Feb. 19, 1986 SB1358 
xvii. House Resources & Conservation: March 13, 1986 SB1358 

5. District Court Orders: 
a. Consent Judgment in Ada County Case No. 81375 
b. Consent Judgment in Ada County Case No. 62237 
c. Order for Entry of Judgment in Ada County Case No. 62237 
d. Stipulation for Entry of Judgment in Ada County Case No. 62237 

6. 1180 Contract 

7. 1180 Contract Legislation: 
a. 1983 Session laws ch 259 (SBl 180) 
b. Idaho Code Provisions: 

i. Idaho Code § 61-539 
ii. Idaho Code § 61-540 

8. 1180 Legislative History 
a. Senate Resources & Environment: March 30, 1983 
b. Senate Resources & Environment: April 4. 1983 
c. House Resources & Conservation: April 8(A), 1983 
d. House Resources & Conservation: April 8(B), 1983 

9. Legal Descriptions 
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~ AGREENE!{T 

This Agreement is m~de and entered into among the State of 
Idaho, by and through tEe Governor, hereinafter referred to as 
nstate»r John V~ Evans,t~n his official capacity as Governor of 
the State of Idaho;_ J--#.11 J'on~s, in his official capacity as 
Attorney General of the State of Idaho; 2nd Idaho Power 
Company, a corporation hereinafter referred to as ~company". 

t -

' : . 
' l. Effective Date ,~, ~·· .~. 

This Agre~men~_ shall take effect upon execution, 
except as to paragr~phs 7, a; and 11-

'· -
· 2. Exe cut i t/e Commitment 

'I'" 

When the parti¢s .agree on certain actions to be taken 
by State, it is the'ir intent to commit the executive branch 
of Idaho stat.e gov_erhfuent, s·ubject to constitutional and 
statutory limitatio~s, to take those actions. 

~ 
hi'- --._ •• 0 .. - \,,. 

3. Attornev General 

Jim Jones is ;~:-a.-· party to this Agreement soleJ.y by 
reason of his offic)..al position as counsel for the State of 
Idaho and its agenc;:ies in Idaho Power Company v. State of 
Idaho, Ada County ~ civil Case No. 62237 and Idaho Power 
Comoan v. Idaho De artment of Water Resources, Ada County 
Civi Case No_ s·13 :>. ··- ·-.. ,,. . --·--··-

' 

4, Good Faith 
1 

' When the parties agree to jointly recom.rnend a 
particular piece ..• of legislation or action by another 
entity, each party~ ·agrees .to actively and in good faith 
support such legisl~tion or action. 

The State shail ~nfo~ce the State Water Plan and shall 
assert the existenge _of water rights held in trust by the 
State and that th~ Snake River is . fully appropriated as 
needed to enforce ~h~.s~ate Water Plan.· State and Company 
shall not take any_ position before the legislatuce or any 
court, board or ag~ncy which is inconsistent with the terms 
of this agreement .. '· ."II"•· __ ._ 

5. Stay Of Current Co~rt And Regulatory Action 
,;;; . 

A. The parties s~all fiJ.e a motion with the court in Ada 
County Civil sase Nu~bers 81375 ana 62237, seeking a 

: · .. 
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. ,. 
stay of further proceedings until seven days following 
the adjournm~;nt_ of the First Regular Session of the 
48th Idaho ~egislatu!='e1· except as· to preservation of 
testimony p~~s¥ag! to the Idaho Rules of Civil 
Procedure, cqmpletion _of_ designated discovery filed by 
the State of ,~Idaho. and. dismissal of various defendants 
by Company. r .. The State shall designate in writing, 
within fifte~n: · ( 15) days from the execution of this 
Agreement., tp.ose items of its discovery that must be 
responded to{hY Company. The Company shall respond to 
those items t of discovery designated by the State 
within ninety (90) days from execution of this 
Agreement. ;!: __ 

' 
B. The parties tshall request the Federal Energy Regula

tory Cornmis§ion (FERC) to stay any subordination
related dec;_$ions in any Company project listed in 
paragraph 7:. licensing or relicensing proceeding 
pending irnp+ementatian of this Agreement except as 
contemplated~ in paragraph 12 •·of this ·Agreement. · The 
parties acknowledge- I howeve:r:,, that FERC could 
independently take action prejudicial to their 
interests arid, in such event,. the parties may take 
reasonable --~,,ac_tions necessary to protect their 
interests. 1.Furthe:c-, the State shall not file any 
motions to intervene in Project Numbers 2777 {Upper 
Salmon) anq 2778 (Shoshone Falls); however~ by 
agreeing to:;: this provision, the Company in return 
waives any Jlefense to the timeliness of a motion to 
intervene caused by this · Agree!llsnt in the event this 
Agreement is not implemented. Company is not 
agreeing, however, that a motion to intervene would be 
timely_ if filed now. 

c. The parties shall not attempt to influence any 
executive a·gency of the United States to take a 
particular ,position regarding subordination in any 
Company FERC licensing or relicensing proceeding 
pending imp~e~entation of this Agreement. 

6. Legislative Progf~~ . . .. ~ - . 

The parties~agree to propose and support the following 
legislation to ~plement this Agreement: 

A. Enactment oi Public Interest Cciteria as set forth in 
Exhibit 1 attached heceto. 

- 2 -
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B. 
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' ·,.. 

Funding for a general adjudication of the Snake River 
Basin generafly as set forth in Exb.ibii; 2 attached 
he:i::-eto. 

c. Establish.men~ of an effective water marketing system . 
. 

D. Funding for :thydrologic and economic studies, as set 
forth in Exhibit 3 attached he~eto. , 

E. Allocation ot .. ga,t:;1s upon sale of utility property as 
set forth in~ibit 4 attached hereto. 

• l 

F. Limitations Jon .. IPUC jurisdiction as set forth in 
EXhibit 5 attached hereto. 

G. Rulemaking 
Department 
in Exhibit 

land .moratoriu..~ of Water Resources " . . . . ... 
aiattached hereto. 

' 

authority for Idaho 
generally as set forth 

7~ Company's Water Right 
,, J a..;. 

; :..· ... 
State and G.ompany agree that Company's water right 

shall be as. fol],ows (Bracketed names used balow refer to 
Company projects).! · 

~ 

' 
A. State Wat~·. License Numbers 36-2013 (Thousand 

Springs}, 37-2128 & 37-2472 (Lower Malad), 37-2471 
(Upper .MalatO, 36-2018 (Clear Lake}., 36-2026 (Sand 
Springs), 02-2057 (Upper Salmon), 02-2001Ar 02-20013, 
02-2059, 02.:..:2ri60 (Lower Salmon), 02-20 64, 02-2065 
(Bliss), 02-2056 (Twin Falls), 02-2036 (Shoshone 
Falls), 02-2032, 02-4000, 02-4001, and Decree Nu.rnber 
02-0100 (S~a.n Falls) entitle the Company to an 
unsubordinated right of 3900 c.f.s. average daily flow 
from April J. .. to 9ctober 31, and 5600 c.f.s. average ·· 
daily flow :'from· November 1 to March 31, both to be 
measured at the Murphy U.S.G.S. gauging station 
immediately~ below swan Falls. These flows are not 
subject to '.~depletion. The Murphy gauging station is 
located at :latitude 4.3 ° l 7 • 31", Longitude 116° 25' 
12 11

,.. in 1'-Wl/4NEl/4SEl/4 of Section 35 in Township l 
Souths Range 1 West, · Boise Meridians Ada County 
Hydrologic .~Unit 17050103, on right .bank -4.2 miles 
downstrea.in from Swan Falls Power plant, 7. 5 miles NE 
of Murphy, at river mile 453.5. 

B. The Company is also entitled to use the flow of the 
Snake River. at its facilities to the extent of its 
actual bene,ticial use but not to exceed those a~ounts 
stated in~- State Water Lic.ense Numbers 36-2013 
(Thousand Springs), 37-2128 & 37-2472 (Lower Malad), 

- 3 -
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37-2471 (Upp~r Malad), 36-2018 (Clear Lake)~ 36-2026 
(Sand Sptin_gs), 02-2057 {Upper Salmon), 02-2001A, 
02-2001B, 02~2059~ 02-2060 (tower Salmon), 02-2064, 
02-2065 (Bl)ss), 02-2056 (Twin Falls), 02-2036 
(Shoshone Falls), 02-2032, 02-4000, 02-4001, and 
Decree Nwnhei 02-0100 (Swan Falls), but such rights in 
excess of :the amounts stated .in 7(A) shall be 
subordinate (to subsequent beneficial upstream uses 
upon approvaJ ~f such uses by the State in accordance 
with State iaw unless the depletion violates or will 
violate paragraph 7(A). Company retains its right to 
contest any :appropriation of water in accordance with 
State law. !· Company further retains the right to 
compel State to take reasonable steps to insure the 
average daily flows established by this Agreement at 
the Murphy [lJ. s .G. ~ ~ gauging station. Average daily 
flow" as use'd herein~ shall be based upon actual flow 
conditions; ~hus, any fluctuations resulting from the 
operation 9..f. Company facilities 5hall not be 
considered in · the calculation of the minimtuu daily 
stream flow~ ·set forth herein. This paragraph shall 
constitute a~ordination condition. 

C. The Cornpany'(s rights listed in paragraph 7(.il.) and 7(B) 
are also s7Jbo:rdinate to the uses of those persons 
dismissed £torn Ada County Case No. 81375 pursuant to 
the contract executed between the State and Company 
implementing_ the terms of LC. §§ 61-539 and 61-54.D. 

D. The Company{s ·rights listed in paragraph 1 (A) and 7(B) 
are also subordinate to those persons who have 
beneficially used water prior to October 1, 198~; and 
who have fi1_ed an application or claim for said use by 
June 30, 1985. 

-
E. Company• s :ability to purchase, lease, ow., or 

otherwise a9quire water from :sources upstream of its. 
power plant_s and convey it to and past its power 
plants belo'tf. Milner. Dam shall not be limited by this 
agreement. :·_ Such flows shall be considered 
fluctuation~. resulting from operation of Company 
facilities.-:-··--·· 

t 

F. Upon implementation of this Agreement, State and 
Company shall consent to entry of decrees in P..da 
County Civil Case Nos. 62237 and 81375 that describe 
the Compan1f s water right as provided in paragraphs 
7(A) through 7(E). 



. . . ~ .. 
1 .. ~ 8. Damages Waiver ~--. ~ 

Company waivesL any claim against the State or its 
agencies for compensation or damages it may have or that 
may arise fcom any glm~nution in water available to Company 
at its facilities a~ a result . of this Agreement. Company 
waives any claim fot compensation or damages from any use 
approved by the st;ate in accordance with paragraph 7:S. 
Company retains fits right to seek injunctions, 
compensation, damages, or· . other relief £rom any future 
appropriator, as defined in paragraph 7 (B), whose use of 
water violates or w{ii violate the Company's water right of 
3900 c.f.s. average~;daily flow from April l to October 31, 
and 5600 c.f.s. average daily flow from November l to March 
31, as measured a~ the Murphy gauging station, and also 
retains its rights tagainst the state and its agencies as 
set out in paragraph~7(B}. 

9. Proposed ll80 Contract 
'1'' 

The parties abknowledge that the Governor and the 
Company have finali~ea the terms of. a contract that:. would 
implement the provisi.ons .of· Senate Bill 1180 of the First 
Regular Session o~f .. the Idaho Legislature, presently 
codified as S§ 61-5~!f arid Eil-540, Idaho Code which is being 
executed on this date. ·,• 

10. Asreement Not An Admission 

The parties. agree that this Agree~ent represents an 
· attempt to compromi?e pending Titigation, and it shall not 
be considered an a1missior1, waiver, or abandonment of any 
issue of fact or._ la~ by any party, and no party will assert 
or contend that paragraphs 7, 8 1 and 11 ha·ve any legal 
effect until thi~ Agreement is implemented by the 
accomplishment of t~e acts described in paragraph 13. 

ll. Status of State Wate= Plan 

State and Coi:npany agree that the resolution of 
Company's water rights and .recognition thereof by State 
togethet' w.ith the ~[daho State Water Plan provide a sound 
comprehensive plan :for the management of the Sriake River 
watershed. Thus, -;-. '£he parties acknowledge that this 
Agreement provides~" a plan _ best adapted to develop, 
conserve, and utili~e- the water resources of the region in 
the public inter.est- Upon implementation of this 
agreement., State aqo. Company will present the Idaho State 
Water Plan and thi~ document to FERC as a comp.r::ehensive 
plan for the manage~ent of the Snake River Watershed. 

r 
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12. Regulato~y Approvals 

A. Within 45 days of the execution of this Agreement, 
Company shat;,, _file appropriate pleadings or other 
documents with the· Idaho Public Utilities Commission 
(IPUC), to -~bbtain· an order determining that the 
execution anq. implementation of this Agreement is in 
the public ;~.iP.,.tere.~t, and does not constitute an 
abandonment, -~ relinquishment or tra..'t).sfer of utility 
property. S~ch pleadings or other documents shall 
also provid( that the order shall state that any 
effect upon ,the Company's hydro generation resulting 
from executill,,n.., and implementation of this Agreement 
shall not p,e grounds now or in the future . for a 
finding or $. order that the Company's rate base or 
any part thejeof is overstated or that any portion of 
its electrical plant in service is no longer used and 

r • • 

B. 

useful or not devoted to public service, nor will such 
_.-effect upon the .. Company's hydra generation ·be grm.mds ·· 

for a f ind:5,ng . or an order reducing the Company's 
present or (uture J:eve~ue requirement or any present 
or future rate, tariff; schedule or charge. 

L 

In the event the 
acceptable to the 
appropriate remedial 

r 

IPUC does not issue an 
parties, the parties will 
legislation. 

order 
seek 

i. Within :,forty-five (45) days of the execution of 
this Agreement~ the Company shall file with FERC 
a request for a declaratory ruling that the 
implementation of t.b.is agreement assures a 
sufficient supply of water for · Project Nu.ra.bers 
1975 (Bliss), 2061 (Lower Salmon), 2777 (Upper 
SalmonL 2055 (C.J. Strike), 2778 (Shoshone 
Falls),.~· 18 (Twin Falls), 2726 (Upper and Lower 
Malad),.' and 503 (Swan Falls). 

ii. Within ifotty-five (45) days of implementation of 
this Agreement, the Company shall submit this 
Agreemep.t and the consent decree to FERC in the 
proceedings for relicensing of Project Numbe~s 18 
(Twin Falls), and 503 (Swm Falls) and the State 
and Compa:ny shall request that FERC ~ecognize 
this Agreement as a definition of the Company's 
water ~ights in those p~oceedings. 

iii. When any project listed in (i) hereof is 
hereaft'er due for relicensing proceeding, Comp~ny 

- 6 -
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shall ,.submit .. this Agreement to FERC in the 
relicensing proceedingl and the State and Company 
shall tequest that FERC recognize this Agreement 
as a definition of the Company's v.1ater right in 
those pcoceedings. 

I • 

C. The Govern~- and .P-.ttorney General on behalf of the 
State and ~its agencies shall seek intervention in 
suppoi::t of }the Company's efforts :Oefor:e the IPUC and 
FERC, and ;snall actively support the issuance of 
acceptable ~orders by both commissions, and shall 
provide authorized. witnesses to testify in the 
proceedings ·;--at the request of Company. 

D. Company s~all, if necessary, file appropriate 
pleadings q~ other documents with the Public Utility 
Cornmissione~ of Oregon for an order similar to that 
stated in p';ir.agraph 12(A} . such filing, if necessary, 
shall be done within __ £orty-fiire {45) days of the 
execution of this Agreement. 

13. Conditions on E~fectiveness 

A. The provisions of paragraphs 7, 8, and 11 shall not be 
binding anq: effective until each of the following 
conditions have been implemented: r , 

i. Ame:nd.'Tlent of the State Water Plan to implement 
the provisions of Exhibit 6; 

I 
I 

ii. Enactment of the legislative program outlined. in 
par agr §:Ph 6 ; 

iii. Issuance of an appropriate order by IPUC as set· 
forth ;· in paragraph 12(A), or enactment of 
approp_ti_ate legislation by the State of Idaho, as 
set forth in Exhibit 5; 

I 

iv. Issuani;:e of a.Ii appropriate order by FERC in a 
form acceptable to the ·parties as set out in 
paragraph 12{B)(i); 

v. Dismissal with prejudice of the proceeding 
pending before th~ IPUC in Case No. U-1006-124; 

vi. Issuance of an · .appropriate order by the Public 
Utility Commissioner of Oregon if Company has 
requested one; and 

~ ~. 
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t,•:. 
-~ 

Enactmen~t by the State of Idaho of subordination 
legislat:ion, as set for:th in Exhibits 7A and 7B 
attacheq to this Agreement. 

! 
B. In the even½· any of these conditions are not imple

mented, or s~ould this Agreement be terminated as pro
vided in pa~agraph 16, then this Agreement shall be 
void. l · 

14. P..uthori ty of DeEittrnent· of Water Resources and Idaho Water 
Resource Board Not Affected 

This Agreerne,nt shall not be construed to limit or 
interfere with ihe_ a~tharity and duty of the Idaho 
Department of Wat;er Resources or th~ Idaho Water Resource 
Board to enforce;:~and administer any of the laws of the 
state which it ist~uthorized to enforce a.~d administer. 

! 

15. Waiver, Modification or .Amendment 
~ ; - . 

a.- - • 

No waiver, i· modification, or amendment of this 
Agreement or of <}!lY covenants, conditions, or limitations 
herein contained.t shall be valid unless in writing duly 
executed by the parties and the parties further agree that 
the provisions of: __ this section may not be waived, modified, 
or amended exceptf"as_ ·he_r_ein set forth. 

16. Termination of Contract . ~ ' »r-
··--~ --

This Agreement shall terminate upon the failure to 
satisfy any of tp.e conditions stated in par'agraph 13. The 
parties shall me~t · on May 15 r 1985, to determine if the 
contract shall be:continued or terminated. 

17. Subsequent Chanqe$ In Law 
' " '/i 

18. 

I 

This Ag1:eem~nt is contingent upon certain enactments 
of law by the State and action by the Idaho Water Resource 
Board. Thus, within this Agreement; reference is made to 
state law in def}~ing respective rights and obligations of 
the parties. ;Therefore, upon implementation of the 
conditions contai_nea in paragraph 13, any subsequent final 
order by a cou;t of competent jurisdiction, legislative 
enactment or adq\inistrative ruling shall not affect the 
validity of this fgreement. 

I 

The provisions of this Agreement shall bind and inure 
to the benefit the respective succ~ssors and assigns of 
the parties. 

- 8 -



J ... 

'• ,' 

... 
,. 

.. 

.. 
,. 
,,, 

I 
;,-. 

:~ .,.,. ,.._ 
'.;; 
1.. 

•. 

... 
, 
.: 

,.. 

t· ,· 

' . ' 

19. 

t· 
~. 
I 

I 

Entire Aqreement 

This Agreement sets ·forth all the covenants, promises, 
provisions., agr~ements, conditions, and understandings 
between the parties and there are no covenantsr provisions, 
promises, agreem~nts, conditions, or u.nderstandings, either 
oral or written; between them other than are herein set 
forth. ~ 

20. Effect of Sectio'n Headings 

21. 

The section:'. headings appearing in this Agreement . are 
not to be constrµed. as inter:pretations of the text but ar:e 
inserted for conv;'enience and reference only . 

I 

• • r Multiple Or1g1na~s 
L 

This Agreeme;,nt is _executed in guadrupl icate. 
-the four (4) Agr:eements with an original signature 
party shall be an1

: original . ... 

Each of 
of each 

IN WITNESS .:WHERE'OF., · the tfarties hav~ executed this 
Agreement at Boise,. Ip.aha, this ~ day of CJc:t:.aJ.er:, 1984.. 

i-1.N V • EVP..NS 
Governor of the 
State 'of Idaho 

.. 

~:JI~h . 
Atto~ney Genelal 0~ the 
Statevbf Idt, , 

\...' 
-· 

IDJ!..HO POWER COMPA.'1-ff 

By;~-=-:c.'-"~L=':::."'!:-:::::::-..._-.~--~ =s E. BRUCE 

- 9 -

Cha' man of the Board 
. and Chief E..~ecutive 

Officer 
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ATTEST: (2P?] .. 
PETE .T. CE.t.'iARRUSA .. 
Secretary of State 

{Corporate Seal of Iqah 
Power Company) t 

r·-

~~eal of the State of Idaho) 

. ~ . -~ - - CERTIFIC.~TE OF SECRETARY 

Paul L. Jautegui, as secretary of Idaho Power Company, 
a Maine Corporation, (n:ereby certifies as follows: 

(1) 
affixed to 
corporation, 
and 

That t.he .. c01:porate seal, or facsimile thereof, 
the instrument is in fact the seal of the 
or a t:r:µ;:; .£acsimile -thereof, as the case may be; 

i 
? 

(2) That any officer of the corporation executing the 
inst~u.~ent does in f~ct occupy the official position indicated, 
that one in such Pt?}iition is duly authorized to e::-:ecute such 
instrument on behalf·_ of. the corporation, and that the signature 
of such officer subsg~ibed ther;_eunto is genuine; and 

(3) That· the execution of the instrument on behalf of 
the corporation has Qeen duly authorized . . ,_ 

In witness:;.-. whereof, I, PAUL L. JAUREGUI, as the 
secretary of Idaho X :eo·wer · Company, a Maine corporation, have 
executed this _certi~ica.te . and aff ixe;1 the ireal of Idah:! 'Ppwer 
Company,. a Maine Corpor-ation, on this .:JS- day of Qc::µ.,_ J ... :!V::. , 
1984. 

10 -
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CERTIFIC..~TE OF SECRETARY OF STATE 
I 

' OF TliE STATE OF !DJl.HO 
i 
; 

PETET. CENARRU&~, as Secretary of State of the State 
of Idaho, hereby certifies as follows: 

l 

' 1. That the State of Idaho seal, or facsimile 
thereof, affixed to the instrument is in fact the 
seal of the State of Idaho, or a true facsimile 
thereo~, as the case may be; and 

2- That ihe officials of the State of Idaho 
executing the instrument do in fact occupy the 
official posi tlons indicated, that they are duly 
authorized to execute such instrument on behalf 
of thci State of Idaho, and that the signatures of 
such officials of the State of Idaho subscribed 
thereunto are genuine; and 

.3. That the execution of ·the instrument on behalf of 
the State has been duly authorized. 

STATE OF IDAHO 

County of Ada 

~ 
) ss. 
) 

On this ~../tday 
Notary Public, in c;-nd for 
appeared JJl.MES E. i;BRUCE, 

;, 

a..7.d 
day 

of _tJZ,~ , 1984, be for_~ me,. a 
said County and State, personally 
and PAUL L. JtJJREGUI , kno•,m or 

- 11 -
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identified to me .[to be the President and Secretary, 
respectively, of I~.µio __ Po~er Company, the corporation that 
e..~ecuted .the foregoi~g Jnstrwne~t. and acknowledged to me that 
such corporation e~eQ~t~~ the same. 

! 

IN WITNESS i-1.HEREOF, I have hereunto set my hand --and 
affixed my official teal the day and year in this certificate 
first above written.= 

! 

~~Iu~ : Residing at ___ ___:_,____ 
I ...., 

I 

i. 
I 
.r. 
' I 
I 

I 

' 
' 
1 

STATE OF ID!i-.HO ) ! . · 
)1 65. 

County of Jtda )t 

On this pj,dd'!--Y of ~ 1984, before m~, a 
Notary Public, in a.I;ld far said County and State., personally 
appeared. JOHN V. EV~~s, known or identified to me to be the 
Governor of the Stat~ of Idaho; JIM JONES, known or identified 
to me to be the . Attorney Ge!1.eral of the State of Idaho; · and 

T. CENA.'ffi.USA, kn'o-wn to me to be the Secretary of the State 
of Idaho; and acknowlt=dged to me tli_at they executed the same. 

IN WITNESS .WlIBREOF, I have hereunto set my hand and 
affixed my official $eal the day and year in this certificate 
first above written. L 

I • 

i 
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Exhibit l 

.,;... - ---'- - - - - - -·- - - - - - - - _,_ -
LEGISLATURE OF THE STATE OF !DP.RO 

!' 
Forty-eighth Legislatµre First Regular Session - 1985 

·: IN.THE -------
BILL NO. -----

. 
BY ----------
' ·.: . 
,• AN ACT 

RE LAT IN~ TO Wll-.TER ~ GHTS FOR HYDROPOw"ER PtJRPOSES; Al1E.t,m ING 
SECTION 42-203, ID~O CODE., BY MAKING CERTAIN ORGANIZATIONPL 
CHANGES AND BY P30VIDING FOR THE MAILING OF NOTICES TO P.JUD 
SiJBSCRIBERS; J!..M.E:NDING CH.APTER 2, TITLE 42, IDAHO CODE,. BY TE3 
~.DDITION OF A NEW SECTION 42-203C. TO PROVIDE TH.AT TEE 
DEPA.a.~TMENT SHALL CONSIDER PUBLIC INTEREST CRITERill. WHEN- AN 
APPLICANTrS APPROPRIATION WOULD SIGNIFIC..~l'-ITLY .REDUCE THE AMOUNT 
OF WATER AVAILABLE ?OR A· SDBORDIMATED POWER USE; AND J\li'f.ENDING 
CHAPTER 2, TITLE 42., IDJ.\1{O CODE,. BY THE ADDITION OF A NEW 
SECTION 42-203D TO PiovIDE THP.T TrlE DEPAB.TMENT SIDl.LL REVIEW ALL 
PER.:""!ITS ISSuclJ ·piroR TO THIS ACT_' s EFFECTIVE DATE. 

Be It Enacted by the:tL_egislature of the State of Idaho: · 

SECTION ·1. That Section 42-203, Idaho Code ber and the same is 
hereby am.ended to read as follows: 

42-203. NOTICE .'.jJpON RECEIPT_ QF APPLICATION -- PROTEST 
HEA.'R.ING AND FINDINGS -- 1-.PPEALS • (/)r}.. irf..Q. tf ~ ~ t 1~~ -p~ $ S tgef: / 
~'1;"¢~¢Yi1. ~-rfi_r$. ~11.e~:'¢.~y~ r'Jef.te ¢f. i(Jj.f $ f.~tf.-t//J.¢'1$./ ( l) U,J.pon 
receipt of an applJcation to appropriate the waters of ,_this 
state, the department of water resources, shall prepare a 
notice . in such f_orrn as t_hi;: department may prescribe, 
specifying.,;_ ltl th~_i;1umber of the a.ppl ication1. t:;ii ill the 

f 

_, 
l 
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date of filing th~reof /; (c} the name and post-office 
address of the applicant/ {a)· the source of the water 
supply/~ (e) the. i!l:-ffi~t of water to be appropriated/ ,f) 
in general the na,ture of the proposed use/~ (_gJ_ the 
approximate location iof the. point of diversion/ (hland the 
point of use/.=.. The .;department shall also stat§.~l;ig ·· in said 
notice that any piotest .. against the approval of such 
application, in form:· pr_escrib~d by the department, shall be 
filed with the department within ten ( 10) days from the last 
date of publication o~ such notice. ·r- .. 

,· 
ill The di:rectcir of the department of water resources 

shall cause the notide to be published in a newspaper printed 
within the county wn_erein the point of diversion lies, or in 
the event no newspap!=r is printed in said county, then in a 
newspaper of general ,~circulation therein. wnen the application 
proposes a diversion in excess of 20 c.f.s. or 2,000 acre feet£ 
the director shall ~-a.use the notice to ·be ublished in the 
news e. er s) sufficient to achieve statewide circulation. This 
notice shall e pubJis ed at" least once a week for two (2) 
successive weeks. . _ 

(3) The director-Lof tbe department shall cause a copy of 
the notice of a rilication to be sent b ordina mail to an 
person who reouests J.n wo. t ng to receive · any class of notices 
of application and·~-- who pays an annual mai 1 inq fee as 
establisned by dertfar·tmental regulation. 

• - I . " . '?-- . - ; . . ·• . .·-. 

' ~ 4) Any person, firm:- · association or corporation concerned in 
any such· application .;F£1ay, within the time allowed in the notice 
of application, ·file with said director of the 
department of water:: _.;_-.~esources · a· written protest against - the 
approval . of_ such application~ which protest shall state the 
name and address of protestant and shall be signed by him or by 
his agent or attorney and shall clearly set forth his 
objections to the approval of such application. Hearing upon 
the protest so filec.. ... shall be held within. sixty (60) days from 

· the date such prot~st is received. Notice of this hearing 
shall be given by mailing notice not less than ten ( 10) days 
before the .. date of f,l;_earing and shall be forwarded to both the 
applicant a...~d the protestant; or protestants, by certified 
mail. Such notice ,Jihall state the names of the applicant and 
protestant, or protestants, the ticne a..11.d place fixed for the 
bearing and such other information as the director of the 
department of water resources may deem advisable. In the event 
that no protest is filed1 then the directoc of the department 
of water resources,;:may forthwith approve t..r1e application, 
providing the same in all respects con£ arms with the 
requirements of this· chapter,. and with the regulations of the 
deoartrnent of water resources. 

~ •. 
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{ 5) Such hearing :sha.11 be conducted in accordance with the 
provisions of sectiqp. · 42~1701.A(l) and {2) # Idaho Code. The 
director of the depa'c·tment of water resources shall find and 
determine from the eiidence presented to what use or uses the 
water sought to be appropri~ted can be and are intended to be 
applied. In all .. ;applications whether protested or not 
protested, where thei ·.propo~ed use is such (~1) that. it will 
reduce the quantity :of water under existing water rights, or 
(bi) that the watert supply· itself is insufficient for the 
purpose for which . ii: .. ~s sought to be appropt"iated, or {£~) 
where it appears to ~:the satisfaction of the department that 
such application is '.9-0t ma.de in good faith, is made for delay 
o:i: speculative purpo~_es, or:- ( d4) that the c.pplicant has not 
sufficient financial :;resources with which to complete the work 
involved . therein, or (e$) that it will conflict with the 
local public intere~t, - where the local· public interest is 
defined as the affa~rs of the people in the area directly 
affected . by the proposed use/.;_ t1he director of the 
department of water f~Sou.rces may reject such application and 
refuse issuance of fil,;pe_rrait therefor, or rnay partially approve 
and grant .. .!· permit . f.f)r · a smaller· l~~~ quantity of water -than 
applied ·_for,· or m~ .. grant· permit upon ···conditions. The 
provisions of this s~ction s~all apply to any boundary stream 
between this and any~ other state in all cases where the water 
sought to be appropt,iateq. __ pas its source largely within the 
state, irrespective ~m the location ·of any proposed power 
generating plant. _:_ __ 

.i.§1 J,.;ny person o;' · c9_~por:ation who has formally appeared_ at 
the hearing~ fe?Xff'g aggrieved by the judgment of the 
director of the. department of water resourcesL may seek 
judicial review thereof in accordance with section 42-l071A(4), 
Idaho Code . 

SECTION 2. That Chapter 2, Title 42, Idaho Code, be, and the 
same is hereby amended by the addition thereto of a NEW SECTION 
to be known and designated as Section 42-203C, Idaho Code, and 
to read as follows: 

42-203C. PUBLIC:~ INTEREST DETERMH-."ATION CRITERIA 
WEIGHT - BURDEN OF PROOF. 

( 1) If an applic ~nt" intends to approJ;?riate water which is 
or may be available for appi-opriation by reason of a 
subordination condition applicable to a water right for power 
purposes, then the qJ_rector shall considel:', prior to appro~1ing 
the application, the4-_criteria established in section 42-2.03ll., 
and whetner the p~oQosed use would significantly reduce, 
individually or curnul ively with other uses, the amount of 
water available to tl).e holder of a wate?: right used for power 
production and,. if -.~o, whether the p:i:oposed use is in the 
public interest. "~.,,---

1 
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(2)(a) The dirsctor in making such determinations for 
purposes of this sect~an sh~ll consider~ 

L 
(i) the potentiaJ benefits, both direct and indirect, that 

the propose~ use would provide to the state and local 
economy; · 

{ii) the economi b. impact the proposed use would have upon 
electric utility rates in the State of Idaho, and the 
availability., for.eseeability and cost of alternative 
energy sour4es to ameliorate such impact, to the state 
and local eqonomy; 

(iii) the promotiqn of the family farming tradition; 
I 

(iv) the promot~on 
development ;t"of 
Idaho; 1 

t 

of 
the 

full economic and 
water resom:ces of 

multiple use 
the State of 

(v} whether the~-proposed development conforms to a staged 
, .. - development ·,p.9licy of up to 20, ooo -acres per year· or 
· · 80,000 acres in any £our-year period in the Snake 

River Basin :wove the Murphy gauge. 
; 

No single factor -enumerated above shall be entitled to 
greater weight . by,_ the director in arriving .. at this 
determination. ·-

(b) The burdBn of proof under this section shall be on 
the protestant. 

SECTION 3. That ChaBter 2, Title 42, Idaho Code; be, and the 
same is hereby amended by the addition thereto of a NEW SECTION 
to be known and designated as Section 42-203Dr Idaho Code, and 
to read as follows: 

42-2 03D. REVIEW OF PERMITS - · OPPORTUNITY FOR HEP..RING. The 
department shall review all _permits issued prior to the 
effective date of this sectionr except to the extent a· permit 
has been put to beneficial use prior to July 1, 1985, to 
determine whether they comply with the provisions of chapter 2, 
title 42, Idaho. Cdde. If the department finds that the 
proposed use does not satisfy the criteria of chapter 2, title 
42, Idai.i.o Code, then the department shall either cancel the 
permit or impose the conditions required to bring the permit 
into compliance with'. chapter 2, title 42, Idaho Code._ If the 
department finds that the permit . satisfies the criteria 
established by chapter 2, title 42; Idaho Code, then the 
department shall enter.an order continuing the permit. 

-4 
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The department sh~ll provide an opportunity for hearing i~ 
accordance with section_ 1701A, title 42, Idaho Code and 
sections 5209 thraugl} __ 5215, title 67, Idaho Code, for each 
holder of a permit th~t is either cancelled or made subject to 
new conditions. ~ -r-· 

,· ,,.__ 
:-
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- - - - - . - - -· - , - - "~~ - - - - - -- - . - - - - - -~ - - -· -
LEGISLATURE OF THE STATE OF IDFRO 

Forty-eighth Legislat1¥e Fi.:r:st Regular Session - 1985 
i -r- - - - -
I 
I 

!IN THE ------
----- BILL NO. 

i 
!BY ________ _ 

[ . 

~ Ai.'T JtCT 
:'e 

RELATING TO THE ADJUDrCATION OF WATER RIGHTS1 ~.MENDING CHAPTER 
14, TITLE 42, IDAHO CODE, BY THE ADDITION OF A NEW SECTION 
42-:-l406A PROVIDING FOR THE COMMENCEMENT OF AN ll.DJUDICATION 
OF THE WATER RIGHTS OF THE SNAKE RIVER BASIN; Jl...tYiENDING 
SECTION 42-1414, lDAHO CODE, TO MODIFY THE SCHEDULE OF FEES 
FOR FILING A NOTitE OF CLAIM IN A WATER RIGHTS ADJ'lJDICATION 
PROCEEDING ~.ND PROVIDING A PROCEDU:-i-£ FOR COLLECTION OF THE 
FEES; Jl.ffi.ENDING CH.?l.PTER.17, TITLE 42,,. IDJ..HO CODE, BY THE 
ADDITION OF A ~"'EW SECTION 42-1777 PROVIPING FOR TnE 
CREATION OF THE WATER RESOURCES .ADJUDICATION ACCOUNT. 

BE IT ENACTED BY THE tEGISLAT!J.RE OP THE STATE OF IDAHO: 

SECTION 1. That Chapter 14, Title 42, Idaho Code, be, and the 
same is hereby amended by the addition of a NEW SECTION, td be 
known and designated t ·as Section 42-1406A, Idaho Code 1 and to 
read as follows: 

42-14'06J'l... SNAKE RIVER Ell.SIN ADJUDICATION - COMMENCEMENT. 
( 1) Effective management in•· the public interest of the waters 
of the Snake River.~- Basin requires that a comprehensive 
determination of the ~naturel e:rtent and priority of the rights 
of all users of surf?-ce and ground water: from that system be 
determined. Therefore~ the director of the department of water 
resources.on or aftei:July I, 1985 shall petition the district 
court of Ada Coun,ty J:o commence an adjudication of the water 
rights of the Snake River Basin either through initiation of a 
new proceeding or the enlargement of an ongoing adjudication 
proceeding. The pet t ti on sha.11 des er ibe: 

-- l 
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( a) the boundar:&:·s .of the entire system within the state 
to be adjudicated! 

C 

(b) the bou..~dari~s of any hydrologic sub-basins within the 
system for which .the director intends to proceed separately 
with respect to i;=he actions required or authorized to be 
taken. pursuant tq ~?ct ions 42-1408 through 42-1413, Idaho 
Code; and · ·· 

( c) the uses of [water~ · if any, within the system that are 
recommended to be-f-S-~cluded from the adjudication proceeding. 

I . . .. 

(2) Upon issuance of ~n order by the district court which: 
I 

( a} authorizes the director to commence a..-ri investigation 
and determination of the various water rights existing 
within the system; -, 

' 
{b) defines the ~ystem boundaries; 

. '~ '·--- ' 

{c) defines ·the ~lloundaries of any hydrologic sub-basins 
within the sys~~m for which proceedings may· advance 
separately pursu~_nt to sections 42-1408 through. 42-1412, 
Idaho Code; and .:_ 

( d) defines any uses of water: excluded from the 
adjudication proc1eding; 

! 

the adjudication shall proceed . in the · ma-11..ner provided by the 
provisions of chapt~F .. i4,- title 42, Idaho Code, with the 
exception of sections_;:4.2.-14.06 and 42-1407. 

SECTION 2. That section 42-1414, Ida_ho Code, be, and the same 
is hereby amended to r_ead as follows: 

42-1414.. FEES FOR FILING NOTICE OF CLAIM - In order to 
provide an ade ate !;..:_arid· ecru.i table cost-sharin formula for 
financing tne costs o - ad1udicating . water riqhts 1the 
department of ·water resources shall accept no notice ot claim 
required under the p;_ovisions. 9-f section 42-4109, Idaho Code, 
unless such notic.e of claim is submitted with a filing fee 
based upon the qy).~~i!~y ¢1 i~t~f ¢ltij~~ r/1~1¢~ $~t11 ~¢ 
~~i~trfii~~~ ~~ t~~ $~~ ~~sl¢ ,~ tij~ te~ t¢t 11it¢g ~~ 
4.iJ¢Xi¢;J.tf.1.¢rl- f.efd -4. -J,;Jtmi'i 1-</J tp1"i¢pt.!ft/.~ 'V!JJ.? pifrfiJ.i<t r/t~t~i~ r/Jf. 
·¢:t1,.1-1, ,tit~ tef. ,t<tivlrtec'J. fl$. "$~rf.i1.</J'IJ. lf.i-11-1.1/ 1rJ.fri,.if, <I-<$<$~! t:#:1.c/.f'i+f. 
1/Jf;.~+(. T/l!/.~tr/4 ¢i).rfrJ. ¢J ~ ir:tt 1-~ 1-rt ¢¢rj.:rJ.~~i.i-r$¢. vit.rJ. "i. vtt~t jjgrfi_+/. 
~v.t.~'!/JrJ.s~~<ii. "t!i).tf>iA~-tJ.tf. t/.r/J .J. viJ.11-{J.. prJi.rfir:¢ c/Jt ii¢~-¢.¢r} pt~v!.if,tJ.f>l-1 
tsv.i?<J "Jtit tl$.~ itrJw;J.t~rti~r/i.t ef,t witt.rJt ti/;.rfitt1.1.¢1/.ttf1-¢rA <fit , v~t.e:i 
,rt.r:J¥.i yl!J.1.¢'¢ ¥i~ ~i~vi!fiiJ.~li IP~~~ ~¢i1J.iJ.!rJ.?.t~ef-. r/Jt i $1.~+/.f} ¢t 
f.rJ.~~tt.X ¢¢~ft./ t¥~ ¢lt1-rf,:;J.rJ.t. fief.1-l "kt-:! 4. 1111.Tfi.g f~~ ef,f. ¢rJ.ly 
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!$trJ /rN] r fee schedule set forth below. Failure 
va:i::iable.L v.1at_er u·se fee in · accordance with the 

timetable· rovid sha be cause for the department to re'ect 
and return t e notice of c aim to the c airr.ant. ft yfiJ. c;a. 
J!.rp'/J~y•fJl 1;}lti· "IA~ f!ltlg f~~ $0.~ll 16~ ietiiJiieo. -r/1.tf.'IA i!:ttt "1$.c;i~1.¢fJ 
¢1- ¢la1rr. ~rrf..rJrJ. wt4'¢~.rJrJ.1.Jtr:J'.f. t~t .J.l!/.i'IJ.4!¢;J."f.trfirf. 1:rtvr/Jiv1:r1-r:t s~c¥ 
¢Jt!r/t -./?'!/¢ #r/.tJt v'J.y vrJ.~i tlti:$ <!.¢+/. I q;,-Jftf,J 1.$:$ I "Jf.t,Jef> ¢f. 
1.~111 v,t<J. ~rf.~¢t/.~c$./ The fee schedule set forth below applies 
to adiudication proceedings commenced or enlarqed on or after 
July 1, · 1985 and t1q-·-adjudlcation proceedings for which a 

rooosed £indin oE w!ter ri hts has not been filed with the 
appronriate district court by the epartment of water resources 
prior to '7uly 1, 1gg5.::: -

A. · Flat lee per .~claim filed: - . - ~ 
r 

Claims for domestic and/or stock-
watering rights ..... . .$25.00 

I 

Claims ~or all other rights .. . •• $50.00 

·Additional variable water use fee fa:c each claLin filed: · 
L' 

I 

1. !rriqation use: 

2. Power: ( 
' 

3. P..guaculture: 
·r· 

$ 1.00 per acre. 

f 25.0D per c.f.s. 

$ 10.00 per c.f.s. 

4. Municinal, Industrial, Commercial! 
Mining, H~atinq; Cooling: $100.00 ner c.r:s. 

5. Public:~. $100.00 per c.f.s. 

6. Miscellaneous: flat fee only. 
I c. Pa ent of .a, variaple water use 

l 000.00 ma be SPtea:a·out.over·as man~ ·as 
pa~ents . with '.Lo p·ercent ~: nterest accr.::u1ng on 
balance. All fees. co.llected b the department ursuant to this 
section s a be · "pTaced iji t e water · :r:esources adjudication 
account established by section 42-1777, Idaho Code. 

" ·- . 
' 

SECTION 3. That Chapter· 17, Title 42, Idaho Code, be, and the 
same is hereby amend~d by the addition of a NEW SECTION, to be 
k.nm,m and designated; .as Section 42-1777, Idaho Code, and-· to 
read as follows: ,g. ... -

42-1777. WATER RESOURCES P...DJUDICATION ACCOUNT. - :P.. water 
:resource adjudication'_ account is hereby created and established 
in the agency asset fund. Fee moneys in the account 
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are to be utilized by the department of w2.ter resources, uuon 
appropriation by t:.,.e.:..._ .. legislature, to pay the costs of the 
department attributable to the Snake River Basin adjudication 
provided for by se~ti,9.~·· 42-7406A~ Idaho Code. 

The state treasurfur.is directed to invest all moneys in the 
account. All interest or other income accruing from such 
investment shall accr1;e to the account. 

' •, 

' . 
·:.-

1 

i 
~ 
}· 
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.Exhibit 3 

LEGISI.rTURE OF THE STATE OF IDAHO 
i 

Forty-eighth Legislatµre First Regular session - 1985 

f -·- --- - - - - -=- - - - - - - - - - - - - - - - - - ~-

IN THE --------
; BILL NO. 

t .. 
.. . r· 

,-, 
·· AN ACT 

T. 
APPROPRIATING MONEYS io THE OFFICE OF THE GOVERNOR FOR THE 

n1vrsroN oF FINANFIAL MJi...NAGEMEMT, FOR Frsc_zu. YEA..~ 1986 . 
. l 

Be It Enacted by the ~egislature of the State of Ida;~o: 
I 

SECTION 1. Therf i·s hereby appcopriated to the Office of 
the Governor from the, general account the amount of $200.,000 to 
be used £or . the purpose of conducting hydrologic and economic 
studies of the Snake River Basin. A technical advisory 
committee na.~ed by th~ Governor shall oversee the studies.· 
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E.."'Chibit 4 

OF THE STATE OF IDAHO 

First Regular Session - 1985 

1,...· ------ - -- - - - - - - --r 
r:N 
I 
' 

THE 

-----"----' l 
BY 

--------
BILL NO. 

-,,.-,----------

P.N ACT 

~}iE!-l'"DING CHAPTER 5, TITLE 61, ID~.HO CODEi BY THE ADD!TION OF A 
~"EW SECTION 61-5Q;2B TO _PROVIDE TH.il.T GAUT UPON S]l.LE OE Ji.. 
PUBLIC UTILITY'S WATER RIGHT SHJi,.LL ACCRITE TO THE BENrli·IT OF 
THE R!\TEPAYERS • L 

I 

' 
Be It .Enacted by the ~egislatur~ of the State of Idaho~ 

i 
' ,. 

SECTION 1 - That Chapter 5,. Title 61, Idaho Code, be, and the 
same is hereby amenped_ by the addition thereto of a NEW 
SECTION, to be k.,..-iown.::..:..and designated as section 61-502B, Idaho 
Code, arid to read as !allows: 

·r· 
61-502B. ALLOCATION OF Gil.IN UPON SALE OF WATER RIGHT. 

i 

The gain upon sai_e of a public utility's water right used 
for the generation at electricity shall accrue to the benefit 
of the ratepayers. 
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Exhib1e·5 

.-" .MEMORANDUM 

+- . . 
PROPOSED LEGISLATION'RELATING TO UTILITIES COMMISSION AND ITS 
JURISDICTION TO REVIEW REVENUE REQUIREMENT AND OTHER REGULATORY 
IMPLICATIONS OF SWAN 1 FALLS COMPROMISE. 

~ 

SECTION l FINDINGS ANO STATEMENT OF PURPOSE.--After 
hearing testimony frqm the Office of the Governor, the Office 
of the Attorney General, the Idaho Public Util fties Commis
sion, the Idaho DeQartment of Water Resources, the Idaho 
Water Resourc~s Boarq, the Idaho Department of Fish and Game, 
other governmenta 1 e_ntit i es and other interested groups and 
individuals of the State of Idaho.,. the legislature hereby 
finds that whife portions of the testimony differ, the 
[describe the sett1e~ent and stipulation] is in the public 
interest for all purposes, including but not limited toJ all 
purposes under the; Public Uti Ji ti es Law. as amended. 
Imp1ementation of the settlement will resolve continuing 
controversy over e1e<:tric µtil"ity water rights fn the Snake 
River ·sasin above ~urphy U.S.G.S gaging station ♦ That 
controversy has rendered the amount" of the water avail ab1 e 
for hydropower uncertain, thus placing at risk both the 
availability of 1ow-cost hydropower to the ratepayers and the 
state• s abi 1 ity to manage an increasingly scarce resource. 
This settlement balances. all of the partiesr concerns and· 
insures that existing hydropower-generating facilities will 
remain useful, that·• ratepayers wil 1 not be burdened with 
excessive costs, and that availability of water for 
additional domestic,: manufacturing, and agricultural uses 
will judiciously expa~d. 

. ' . ;~ 

SECTION 2 -- PUBLIC UJILITIES C0MMISS!ON--JURISD!CTI0N. --The 
Idaho Public Utilitie~ Commission shall have no jurisdiction 
to consider in any proceeding, whether instituted before or 
after the effective date of this act, any issue as to whether 
any electric utility) ;(including Idaho Power Company), should 
have or could have preserved, maintained or protected its 
water rights ai,d hydr.oelectric generation in a manner incon
sistent with [descr1~e the settlement and stipulation]. 

SECTION 3 -- IPUC"-EFFECT OF AGREEMENT.--ln any proceeding 
before the Idaho Pub1ic Utilities Commission, including but 
not limited to a proceeding in which the commission is 
setting or reviewing the revenue requirement of any e 1 ectric 
utility (including Idaho Power Company)! the commission sha11 
accept....,..as reasonable and in the public interest fot' a11 
purposes. the [describe the settlement and stipulation]> 

'including without limitation the effects of implementation of 
such [describe the settlement and stipulation] on the 
utilityrs revenue requirements and hydroelectric generation. 

. . ,. 
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SECTION 4 -- EXEMPT!ON.--Implementat'ion of the [ J 
sha11 not constH.ute a sale, assignment 1 conveyance or 
transfer \•dthin ~he meaning of §§61-327, 61-328, 61-329> 
61-330t and 61-331; I.C., to the extent any of those sections 
may apply. · 
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EXFrIBIT 6 

• i 
The executive branch of the State of Idaho and the Idaho 

Power Company agree to recommend that the following _positions 
be incorporated into Bplicy 32 of.the state water plan. 

I 

l. The minimum daily ~low at the Murphy gauging station should 
be increased to; ,3., 9 a o c. f. s. from April 1 through 
October 3.1 and to l5 1 6 o a c. f . s f rorn November l to Ma?:ch 3 l • 

2. The minimum daily~flow at the Milner gauging station shall 
remain at zero c.4.s. 

I 

3. New storage proje9t~ upstream from the Murphy gauge should 
·only be approvedJ· after it .. is ·determined that existing 
storage above Mur~hy is fully utilized. 

i ' 
4. The Idaho Water B,esource Board should consider reserving a 

block cf °Water for future DCMI purposes. 

5. There should be .tan express recognition of the adverse 
effects of divers).ons for storage from the mainstream of 
the Snake River petween Milnei:- and Murphy on hydropower 
production from ?Q:_9ve11:iber 1 to. March 31. .In this reqard# . 
approval . of any new_ storage projects that contemplate the 
diversion of water during the November l to March 31 period 
from the mainstre'am of the Snake River between Milner Dam 
and Murphy Gauge··:- $hould be coupled with provisions that 
mitigate the L~EECt such _depletions would have on: the 
generation of hydropower. 

[The parties are proposing a policy which is neutral on the 
question of whicm Company facilities should be considered 
in mitigation decisions. At any later time the· Board 
considers that qu~stion1 t:he parties reserve the right to 
take any r,osition ~they deem appropriate. J 

,, 
,, 
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LEGISBAruRE OF THE STATE OF IDAHO 

Forty-eighth Legislatµr..e. First Regular Session - 1985 

---------------------------------

,IN THE _______ _ 

BILL NO. -----

:S,Y --------'------

Jl.N ACT 

t 
' ~.MEMDING CHAPTER 2, TITLE 42, ID~BO CODE, BY THE ADDITION OF A 

:NEW . SECTION 42-203B', TO PROVIDE TF.Jl.T THE DIRECTOR OF_. THE 
DEPARTMENT OF WATE:Fj, .RESOURCES SH..P-..LL HAVE THE JUJTHORITY TO 
SUBORDINATE RIGHTS \3.R.i:lJ:irl'ED FOR POWER PURPOSES TO SUBSEQUENT 
UPSTREJ:l..M RIGHTS, ANDLTO LIMIT PERMITS OR LJ'CENSES GRANTED FOR 
POw3R PURPOSES TO A s'PECIFIC TE...'<11. 

Be It Enacted by the;~egislature of the State of Idaho: 

SECTION 1. That Chapter 2, Title 42, Idaho Code, be, and the 
same is hereby arnep,ded by the addition. thereto of a 1'l~W 
SECTION, to be k..'1.owi:i and designated as Section 42-203B, Idaho 
Code, and to read as ¥Pllows: . · . 

I 

42-203B. AUTHORITY TO SUBORDINATE RIGHTS - NATURE OF SUBORDI-
NATED WP..TER RIGHT J\,liffi AUTHORITY TO EST.ll.BLISH A SUBORDINATION 
CONDITION -- AUTHORirY TO LIMIT TERM OF PERMIT OR LICENSE. The 
director shall have.~ the authority to subordinate the rights 
granted in a permit or license for power purposes to subsequent 
upstream beneficial Jdepletionary uses. A subordinated water 
right for power use does not give rise to any claim against, or 
right to interfere :;_with, the holder of subsequent upstream 
rights established f~rsuant to state law. The directo~ shall 
also have the author~ty to limit a permit or license for power 
purposes to a speci£~c term. 

-1-
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SECTION 2. This Act does not apply to licenses which have 
already been issued a~ of the effective date of this Act. 

' 
SECTION 3. An emerg~ncy ex~sting therefor, which emergency is 
hereby declared to ef•dst1 this Act shall be in full force and 
effect on and after its passage ?lld approval. 

-2-



. . 

.. 
• 

.r-c ,, 
't- - .- .¥ ' -,=,·,,-:-· - E.xhibi t 7B 
·r,,, , ~-r . 

Section 1: 
I .• 

L The legislature~ finas and declares that it is in the 
public interest to specifically implement the state's power to 
regulate and limit the use of water for power purposes and to 
define the relationship; between the state and the holder of a 
water·right for power purposes to the extent such right exceeds 
an established minimu~ flow. The purposes of the trust 
established by Sections·: 2 and 3 of this act are to assure an 
adequate supply of watef for all future beneficial uses and to 
clarify and protect th~ right of a user of water for power 
purposes to continue using the water pending approval of 
depletionary future bene,ficial . uses: [Further findings will be 
added] ~ 

' 
2. A water right ;E or power purposes which is defined by 

agreement with the state as unsubordinated to the extent of a 
minimum flow establis;hed by state action shall remain 
unsubordinated as defin~d by the agreement. Any portion of the 
water rights for poweri purposes in excess of the level so 
est ab 1 ished shall be he'.ld in trust by the State of Idaho, by 
and through the Governor, for the use and benefit of the user 
of the water £or power purposes~ and of the people of the State 
of Idaho. The rights ~·-held in trust shall be subject to 
subordination to a~d d~pletion by future upstream beneficial 
users whose rights ard a~quired pursuant to state law . 

.3. Water rights ~£or power purposes not defined by 
agreement with the sta.te shall not be subject to depletion 
below any applicable mi'nimurn stream flow established by state 
action. Water rights for power purposes in excess of such 
minimum stream flow shall be held in trust by the State of 
Idaho, by and through the Governor; for the use and benefit of 
the users of water for power purposes and of the people of the 
State of Idaho: The rlghts held in trust shall be subject to 
subordination to and depletion by future .upstream beneficial 
users whose rights are acquired pursuant to state law# 

4. The user of water for power purposes as beneficiary of 
the trust established by Sections 2 and 3 shall be entitled to 
use water available at-.- its facilities to the extent of the 
water right~ and to proiect its rights to the use ·of the water 
as provided by state law against depletions or claims not in 
accordance with state law • 

5. The Governor or his designee is hereby authorized and 
empowered to enter into agreements with holders of water rights 
for power p~rposes to define that portion of their water rights 
at or below the level of the applicable minimum stream flow as 
being unsubordinated -~ to ups~ream beneficial uses and 
depletions~ and to defin.e such rights in excess thereof as 

-1-.,. 
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being held in trust by \he State according to Section 2 above. 
Such agreements shall ~e subject to ratification by law. The 
contract entered into J:iy the Governor and tbe Idaho Power 
Company on October 24~ i984, is hereby found and declared to be 
such an agreement, anq the legislature hereby ratifies the 
Governor's authority an~power to enter into this agreement. 

Section 2: This Act .;shall not be construed as modifying, 
amenaing, or repealing a~y interstate compact. 

Section 3: The provisi:ons of this Act are hereby declared to 
be severable. If any p~rovision of this Act or the application 
of such provision to any person or circumstance is declared 
invalid for any reason,: such declaration shall not affect the 
validity of remaining p~rtions of this Act: 

' Section 4: . An emergencr existing therefor, which emergency is 
hereby· declared to · exist, this Act shall be in full force and 
effect on and after its.wassage and approval. 

; 
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Exhibit 8 

LEGISLATURE OF THE STATE OF IDA..qo 
r ., 

Forty-eighth Legislatire 
i 

First Regular Session - 1985 

-- - - ·- -· - - -. -· - -·-~~- - - - - - - - - - - - - - - - - -
fN THE _______ _ 

--'"--- ~ILL NO. ,. 
I 

BY-----------• ·r""' 

~.MENDING SECTION 42-1805, IDAHO CODE, TO PROVIDE TF.AT THE 
D !RECTOR OF THE ;l)EPP..RT2"t.ENT OF W.ATE...'tl RESOURCES S¥....il.LL HPJlE 
THE POwLR TO ESTA?LISH RULES .AND REGULATIONS. 

Be It Enacted by the ¼egislature of the State of .Idaho: 

SECTION l. That Section 42-1805, be, and the same is hereby. 
amended to read as follows: 

42-1805. ADDITION~L DUTIES - In addition to·other duties 
prescribed by law, the director of the department of water 
resources shall have the following powers and duties: 

,. 
. . 

(1) To represent the state in all matters pertain_ing to 
interstate and international water rights affecting Idaho water 
resources; and to co9perate ~ith all agencies, now existing or 
hereafter to be formed, within the state or within other 
jurisdictions, in matters affecting the development cf the 
water resources of. this state. 

(2) To prepare a present and continuing inventory of the 
water resources of t~is st?-,te, ascertain means and methods 0£ 
conse~ving and augmenting these and determine as accurately as 
possible the most .: effective means by which these water 
resources may be app~ied for the benefit of the people of this 
state. .

1
~· 
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(3) To conduct surveys, tests,. investigations, research, 
examinations, studie~, and estimates of cost relating to 
availability of unapp~ppriated water, effective use of existing 
supply, conservation, -~storage, distribution and use of watei:. 

(4) To .prepare §u-;i.d corµpile information and data obtained 
and to make the same available to interested individuals or 
agencies. 

(5) To cooperate with and coordinate activities with the 
administz:e.tor cf the.;.division· of environ.mental protection of 
the department of he~lth and welfare as such activities relate 
to the fU.ictions of either or both departments concerning water 
quality. Such coo_per~tion and coordination shall specifically 
require that: 

' 
. {a) The· director . meet at least quarterly with · t..he 
administrator and his staff to discuss water quality 
programs. A copytof the minutes of such meeting shall be 
transmitted to thf ·governor. 

(b) The directo;;: transmit to the ad..-ninistrator ~ reports 
and information pt~pared by him pertaining to water quality 
programs, and proposed. rules and :reg-J.12.tions pertaining to 
water quality progr~~s. · · 

I 

(c) The director;shall make ~vailable .to the administrator 
and the .administi.ator shall make available to the director 
all notices of hearings relating to the promulgation of 
rules and regul~tions relating to water· quality# waste 
discharge permits:t a:nu .stream channel alteration, as such 
directly affect .water: quality, and notice of any other 
hearings and meetings which relate to water quality. 

(6) To perform·;·.:. ap.ministrative duties and such. other 
functions as the boird may from time to time assign to the 
director to enable th~·board to carry out its powers and duties. 

' 
7 To susnend the issuance of licenses or ermits of a 

defined class or ..,.n ~- defined geographic area, as necessary to 
protect e:-ri's ting ·uses , . ensure compliance with state 1 aw or 
implement the State Water Plan. 

modify, repeal and enfo~ce rules 
and or ef f ectuatinq the owe rs and 
duties 

--2--
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(Cite as: 42 FERC P 61375, 1988 WL 244129 (F.E.R.C.)) 

42 FERC P 61375, 19&8 W"L 244129 (F.E.R.C.) 
"'l Commission Opinions, Orders and Notices 

Idaho Power Company 
Docket No. EL85-38-000 

Order Pursuant to an Act of Congress, Dismissing 
Petition for Declaratory Order, and Granting 
Interventions 

{Issued March 25, 1988) 

Before Com.missioners: Martha 0. Hesse, 
Chainnan; Anthony G. Sousa, Charles G. Staton, 
Charles A. Trabandt and C. M. Naeve. 

Pub. L. No. 100-216, approved December 29, 
1987, directs certain actions concerning a petitfon 
by Idaho Power Company (IPC) for a declaratory 
order and an attached settlement agreement (Swan 
Fal1s water rights settlement) between IPC and the 
State of Idaho relating to eight of IPC's licensed 
projects on the Snake River. FN[FNIJ This order 
implements section I of Pub. L No. 100-216. 

Summary of Pub. L. No. 100-216 

Section l(a) of Pub. L, No. 100-216 authorizes 
and directs the Commission, "in lieu of the petition 
[for declaratory order] request," to issue an order 
under the Federal Power Act (FPA) providing that 
the Swan Falls water rights settlement shall not be 
considered by the Commission, in any proceeding 
before the Commission during the remaining term 
of the licenses for the eight projects, to be either: 

(J) inconsistent with the terms and conditions 
of such licenses concerning the retention of 
project property; or 

(2) imprudent for purposes of section 205 of 
the FPA.The order shall be issued within ninety 
calendar days after enactment of Pub. L. No. 
100-216 and shall take effect on the date and as 
provided in section 3 of Pub. L. No. 100-216. 

Section l {b) provides that, notwithstanding the 
issuance of an order pursuant to the section (except 
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for the specific terms and conditions of the license 
and the specific provisions of the FPA referred to 
above), the Commission may at any time consider, 
in accordance with existing and applicable law, 
whether the settlement agreement and the licensee 
are in full compliance with: 

(1) any terms and conditions of the license 
(including those relating to the protection, 
mitigation, and enhancement of fish and 
wi1dlife); and 

(2) any other applicable provision of federal 
environmental law (including section l 0 of the 
FPA). 

Section l(c) provides that, in issuing an order 
pursuant to the section, the Commission shall accept 
and adopt as part of the order the offers of 
settlement, pending before the Commission on 
enactment of Pub. L. No. 100-216, between the 
licensee, the State of Idaho, the Secretary of the 
Interior, the National Marine Fisheries Service 
(NMFS), and others. 

Section 2 sets out three savings prov1s1ons. 
Subsections (a) and (b), respectively, provide that 
nothing in section 1 shall be construed as (I ) 
affecting any stipulation or other agreement entered 
into by the State of Idaho or IPC prior to enactment 
of Pub. L. No. 100-216 relating to any fish and 
wildlife matters affected by any of the eight 
projects, or (2) modifying, changing, expanding, or 
limiting the authority of the Commission under the 
FPA or other applicable law relating to fish and 
wildlife. Subsection (c) contains specific 
disclaimers regarding water, water-related, and 
Indian rights. The subsection provides that nothing 
in Pub. L. No. 100-216 shall be construed as (]) 
affecting the rights or jurisdiction of the United 
States, the states, Indian tribes, or other entities over 
waters of any river or stream or over any ground 
resources, (2) altering or establishing the respective 
rights of states, the United States, Indian tnbes, or 
any person with respect to any water or 
water-related right, or (3) altering, amending, 
repealing, interpreting, modifying, or being in 
conflict with, the treaty rights or other rights of any 

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works. 
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Indian tribe. 

*2 Section 3 calls for a joint agreement to 
conduct detailed evaluations and studies and for a 
report thereon. The studies are to concern "the 
timing, quantity, and quality of instream flows and 
related matters to protect, enhance, and mitigate fish 
and wildlife resources, including anadromous fish 
and related habitat of the Snake River and me Deer 
Flat National Wildlife Refuge." FN[FN2l 

Section 3(a)(l) requires the federal and licensee 
parties to the offers of settlement and the settlement 
agreement (i.e., Interior, NMFS, and IPC), 
immediately after enactment of Pub. L. No. l00-216 
, to enter into good faith negotiations · for a joint 
agreement. The negotiations shall be completed and 
a joint agreement entered into by all the parties shall 
be filed with the Commission not later than sixty 
ca\endar days after issuance of this order pursuant 
to section 1. After it is filed, the agreement shall be 
considered as part of the order issued pursuant to 
section 1. 

Section 3(a)(2) provides that if the Jomt 
agreement is not entered and filed within the 
sixty-day period, the Commission shall, within an 
additional sixty-day period, FN[FN3l issue an order 
requiring the undertaking of the evaluations and 
studies and prescribing the duties and 
responsibilities of the parties to finance them. In 
issuing an order under the subsection, the 
Commission may take into consideration such 
information as the parties may stipulate and file 
with the Commission resulting from such 
negotiations. In any judicial review of the order 
issued under section 1, the order (or the adequacy 
thereof) issued under this paragraph of section 3 
shall not be a basis for that review or for a stay of 
the effective date of the order issued under section 1. 

Section 3(a)(3) provides that the order referred to 
in section l shal1 be effective and final when the 
joint agreement referred to in paragraph (1) of 
section 3(a) is filed by all the parties with the 
Commission, or not later than sixty calendar days 
after such order is issued, whichever comes first. 
The order referred to in paragraph (2) of section 
3(a) shall be effective and final when issued FN[FN4J 

Page 3 of 10 

Page2 

Section 3(a)(4) requires that the studies and 
evaluations and the report thereof required by 
subsection {a) shall be made available by the federal 
parties to the public and the Commission and shall 
be considered by the Commission in accordance 
with existing and applicable law. A floor 
amendment by the Senate during flnal passage and 
agreed to by the House of Representatives FN[FNSJ 

added a provision that nothing in Pub. L. No. 
100-216 requires the Commission to take any action 
pursuant to such consideration by the Commission 
or authorizes or grants the Commission any 
authority to take any action based on the findings, 
recommendations, results, or conclusions of the 
required study. Thus, any further action that might 
be taken by the Commission as a result of the 
studies and report would need to be based on 
authority other than Pub. L. No. 100-216. 

Section 3(a)(S) provides that any final order 
issued pursuant to Pub. L. No. 100-216 shall be 
subject to judicial review in the same manner as 
orders under the FPA are subject to judicial review 
under the F PA. 

*3 Section 3(b) provides for participation by the 
Governor of the State of Idaho. At any time prior to 
the effective date of the order issued under section 
l(a), the Governor shall have the option to 
participate in good faith in the negotiations required 
by section 3. In exercising such option, the 
Governor shall agree to carry out the state's 
responsibilities under the agreement or any order 
issued by the Commission under section (a)(2). 

Section 3(c) provides for funding for the federal 
share of the studies. For carrying out the evaluations 
and studies required by Pub. L. No. 100-216, the 
federal agencies referred to, Interior and NMFS, 
shall, subject to applicable appropriation acts, 
utilize such funds as may be available and are 
authorized and directed to seek further 
appropriations as may be necessary. The federal 
share of the costs of carrying out the evaluations 
and studies shall be determined pursuant to the joint 
agreement under subsection (a) (or the Commission 
order under subsection (a)(2), if applicable). 
Subsection ( c) also requires the federal agencies to 
provide for consultation with the affected Indian 
tribes and other interested public or private persons 
during the conduct of any study conducted pursuant 
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to Pub. L. No. 100-216. 

Section 4 requires the Commission, Interior, and 
N'MFS to provide infonnation to Congress on the 
status of all actions taken or required by Pub. L. No. 
100-216 and of any delays (and the reasons 
therefor) in .implementing such actions. 

Background 

The immediate impetus for the petition for a 
declaratory order in this proceeding apparently was 
litigation concerning !PC's water rights on the 
Snake River, particularly at its Swan Falls Project 
No. 503, and allegations that IPC had failed to 
protect and preserve its water rights and that, by so 
doing, IPC had wasted its assets and overstated its 
capital investtnent, thus resulting in overcharges to 
its ratepayers. FN[FNoJ Following the Idaho 
Supreme Court decision in the above litigation, in 
1984 IPC and the State of ldaho entered into an 
agreement (the Swan Falls water rights settlement), 
and IPC filed with the Commission a petition for a 
declaratory order, with the agreement between it 
and Idaho attached and incorporated. The petition 
asked for a declaratory order that implementation of 
the agreement would assure a sufficient supply of 
water for IPC's eight licensed projects and that the 
agreement would be in the public interest. \Vhile the 
provisions of the agreement are rather complex, one 
of the provisions (paragraph 7) apparently would 
have recognized IPC's right to minimum flows at 
the Swan Falls project to be at substantially lower 
levels than the disputed water right FN[FN?J it 
holds for the project. 

Numerous filings were made concerning the 
petition for declaratory order. NMFS, the Fish and 
Wildlife Service of the Department of the Interior, 
the Idaho Natural Resources Legal Foundation, Inc. 
(INRLF), the Golden Eagle Audubon Society, the 
Idaho Wildlife Federation (IWF), the Idaho 
Consumer Affairs, Inc., the Nez Perce Indian Tribe, 
the Columbia River Inter-Tribal Fish Commission, 
the Confederated Tribes of the Umatilla Indian 
Reservation, and the Washington Departments of 
Fisheries and Wildlife, as well as IPC and the State 
of Idaho, have variously submitted comments, 
motions to intervene, offers of settlements, or other 
pleadings. 
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* 4 As demonstrated by the filings in this 
proceeding, two interrelated points became 
increasingly apparent. First, there was growing 
environmental concern, and opposition, respecting 
approval of the settlement. Second, it became 
increasingly apparent that there was not readily 
available sufficient infonnation to resolve the 
concerns and to provide an adequate basis for 
decisfon. 

While the matter was pending before the 
Commission, legislation was introduced in the 
Congress, Late in the 99th Congress, the House of 
Representatives and the Senate agreed to limited 
legislation as part of the Appliance bil1, H.R. 5465. 
As stated in H.R Rep. No. 418, 100th Cong., 1st 
Sess. (1987), at 4, on the bill that became Pub. L. 
No. 100-216, both Houses in the 99th Congress 
agreed that IPC's petition was far too broad and 
granted authority for a more limited Commission 
order. The legislation in the 99th Congress did not 
receive Presidential approval, however, for reasons 
unrelated to the Swan Falls provisions. 

In the 100th Congress, the Swan FaUs legislation 
(H.R. 519 and S. 214) was again introduced. As 
subsequently modified and clarified FN[FN&J and 
amended during final passage, FN(FN9J the 
legislation became Pub. L. No. 100-216. 

Discussion 

TI1is order, as noted above, implements section 
of Pub. L No. 100-216. Pursuant to section 1 and 
the pertinent legislative history, Ordering 
Paragraphs (A) and (B) dismiss the petition for 
declaratory order and provide the required action 
with respect to the settlement agreement dated 
October 25, 1984, that the petition for declaratory 
order concerned. 

Ordering Paragraph ( C) accepts and adopts as 
part of this order the offers of settlement pending 
before the Commission on enactment of Pub. L. No. 
100-216. There are two offers of settlement that are 
within the provisions of section l(c) of Pub, L. No. 
100-216 and are accepted and adopted as part of 
this order, pursuant to section l(c). 

One is an offer of settlement between NMFS and 
INRLF, and IPC and the State of Idaho, filed on 
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July 31, 1985. The parties agreed to clarify the 
October 25, 1984 sett]ement agreement between the 
State and IPC, in that (1) the settlement agreement 
was not presented to the Commission as a 
comprehensive plan under section IO(a) of the FPA; 
(2) NMFS and INRLF do not agree that the 
settlement agreement represents a comprehensive 
plan under section l0(a) which fully takes into 
account the public interest in anadromous fish; and 
(3) the settlement agreement shall not operate to 
preclude or compel compliance with existing flow 
regimes nor to prevent, compel, or limit the 
Commission's consideration of other flow regimes 
or fisheries conditions for licensed projects in the 
Snake River basin. 

The second is an offer of settlement between the 
Department of the Interior, and IPC and the State of 
Idaho, filed on March 17, 1986. The first and third 
points in this offer of settlement are basically the 
same as the corresponding points in the NMFS and 
INRLF offer of settlement with IPC and the State, 
discussed above. The second point is modified 
somewhat to state that Interior does not agree that 
the settlement agreement represents a 
comprehensive plan under section lO(a) of the FPA 
which fully takes into account the public interest in 
preserving anadromous or resident fisheries or the 
wi]dlife habitat of the Deer Flat National Wildlife 
Refuge. This second offer of settlement also added 
a fourth point, namely, that nothing in the settlement 
agreement shall operate in any way to interfere w 
ith, preclude, limit, or prejudice the assertion of and 
quantification of federal reserved water rights in the 
Snake River basin. 

*5 Ordering Paragraph (D) acts on pending 
motions to intervene. Pub. L. No. 100-216 does not 
expressly require the grant or denial of intervention; 
R.R. Rep. No. 418, supra, at 14, states that the 
Committee leaves to the Commission the decision 
whether to act upon or dismiss the motions to 
intervene. 

The State of Idaho, the National Marine Fisheries 
Service, and the Idaho Natura] Resources Lega] 
Foundation, Inc. have been granted intenrention by 
operation of the Commission's rules. Late motions 
to intervene, which are pending, have been filed by 
the Idaho Wildlife Federation, the Department of 
the Interior, the Nez Perce Tribe, the Columbia 
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River Inter-Tnoal Fish Commission, the 
Confederated Tribes of the Umatilla Indian 
Reservation, the Washington Department of 
Fisheries, and the Washington Department of 
Wildlife. Except for DOrs motion, responses in 
opposition to each of these pleadings were filed by 
IPC, the State, or both. IPC and the State argue that 
good cause has not been sufficently shown for 
lateness, there would be disruption to the 
proceeding, the movants are already adequately 
represented, and a general adjudication of water 
rights is now underway in state court Although we 
are concerned that the movants waited so long to 
file their motions to intervene, we will nevertheless 
grant their intervention because of the unique 
circumstances of this proceeding. Each of the 
movants has an interest FN[FNJOJ in the results of 
the studies that Congress has directed be carried out 
under Pub. L. No. 100-216. In addition, we see no 
prejudice, disruption, or additional burden to this 
proceeding by granting intervention out of time. 

This order implementing section 1 of Pub. L. No. 
100-216 wiU also have the effect of establishing 
time~tables for other actions under Pub. L. No. 
100-216, more specifically, those required by 
section 3, briefly discussed above. Section 3 calls 
for immediate negotiations by the federal and 
licensee parties to the offers of settlement and the 
settlement agreement (i.e., Interior, NMFS, and 
IPC) for a joint agreement. The joint agreement is 
to be for conducting and financing detailed 
evaluations and studies, and for a report on fish and 
wildlife resources, as discussed above. Toe 
negotiations shall be completed and a jou1t · 
agreement entered into by all the parties shall be 
filed with the Commission not later than 60 
calendar days after this order is issued under section 
I of Pub. L. No. 100-216. Pursuant to section 3(b}, 
at any time prior to the effective date of the section 
l order, the Governor of the State of Idaho shall 
have the option to participate in the negotiations; in 
exercising the option, the Governor shall agree to 
carry out the State's responsibilities under the 
agreement or any order issued by the Commission 
under section 3{a)(2}. FN[FN! !J 

We do not anticipate that the parties will not be 
able to enter into and file the section 3(aXl) study 
agreement within the 60-day period. We believe, 
however, particularly in light of the time constraints 
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in section 3(a)(2), and the fact that the Commission 
is not designated as a party to the negotiations, that 
it would be helpful to include in this order certain 
provisions to be applicable in the event the parties 
are unable to agree on the section 3(a)(l) study 
within the allowed period of time. 

*6 These provisions are set out in Ordering 
Paragraph (E). They provide procedures for the 
filing of information that will be helpful to the 
Commission in the event that it must issue a further 
order pursuant to section 3(a)(2) because there is no 
joint agreement under section 3(a)(l). FN[FNt2J 

What, if any, additional procedures may be 
appropriate can best be detennined later in the 
event there is no joint agreement pursuant to section 
3(a)(l). 

Ordering Paragraph (F) requests the Governor to 
advise the Commission of the exercise of his option 
to participate under section 3(b). The provision 
would be applicable only in the event a section 
3(a)(l) joint agreement, showing the Governor's 
decision to be a designated participant, is not filed 
within the 60-day period after issuance of this order. 
Such a provision is appropriate so that the 
Commission's records wm defmitely show how the 
Govemor has exercised his option under section 
3(b). Further, in the event a section 3(a)(2) order 
becomes necessary, the Commission should know, 
at an early date, whether the Governor has decided 
to participate or not participate. 

Ordering Paragraph (G) of this order implements 
section 3(a)(3) of Pub. L. No. 100-216. FN{FNJ3J 

The Ordering Paragraph provides that this order 
shall be final and effective when the joint agreement 
pursuant to section 3(aX1) is filed with the 
Commission, or 60 calendar days after issuance of 
this order, whichever comes first. 

The Commission orders: 

(A) The petition for a declaratory order filed on 
November 26, 1984, in Docket No. EL85-38-000 is 
dismissed. 

(B) During the remainder of the current license 
terms for Project Nos. 18, 503, 1975, 2055, 2061, 
2726, 2777 and 2718, in no proceeding before the 
Commission shall the Commission consider the 
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settlement agreement between Idaho Power 
Company and the State of Idaho, dated October 25, 
1984, to be either (1) inconsistent with the terms 
and conditions of the licenses identified above 
concerning the retention of project property, or (2) 
imprudent for purposes of section 205 of the 
Federal Power Act. 

(C) The offer of settlement, filed on July 31, 
1985, between the National Marine Fisheries 
Service and the Idaho Natural Resources Legal 
Foundation, and the State of Idaho and Idaho Power 
Company, and the offer of settlement, filed on 
March 17, 1986, between the Department of the 
Interior, and the State of Idaho and Idaho Power 
Company, are accepted and adopted as part of this 
order. 

(D) The motions to intervene in Docket No. EL85 
-38-000 filed by the 1daho Wildlife Federation, the 
Department of the Interior, the Nez Perce Indian 
Tribe, the Columbia River lnter-Tn"bal Fish 
Commission, the Confederated Tribes of the 
Umatilla Indian Reservation, the Washington 
Department of Fisheries, and the Washimrton 
Department of Wildlife are granted. -

(E) In the event a joint study agreement pursuant 
to section 3(a)(l} of Pub. L. No. 100-216, approved 
December 29, l 987, is not filed within 60 calendar 
days after issuance of this order: 

*7. {a) the Idaho Power Company, the 
National Marine Fisheries Service, · the 
Department of the Interior, and the Governor of 
the State of Idaho (if the Governor has 
exercised his option to participate) shall, within 
70 calendar days after issuance of this order, 
each file with the Commission, with supporting 
documentation, the entity's proposals and 
recommendations for the section 3 joint study 
and report, the entity's proposals or 
recommendations concerning responsibilities 
for conducting and financing the study and 
preparing the report, and the entity's estimate of 
time required to complete the evaluations and 
studies and file the report; 

(b) each entity filing under (a) of this 
ordering paragraph shall at the same time serve 
a copy of its filing on each other party to this 
proceeding, in accordance with the 
Commission's Rules of Practice and Procedure 
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(18 C.F.R. Part 385); and 
( c) if any party desires to respond to the 

filings made under (a) and (b) of this ordering 
paragraph, such responsive pleadings shall be 
made within 15 days after the date of service 
required under (b) above. 

(F) In the event a joint study agreement, pursuant 
to section 3(a)(l) of Pub. L. No. 100-216, approved 
December 29, 1987, which agreement shows the 
decision of the Governor of the State of Idaho to be 
a designated participant, is not filed within 60 
calendar days after issuance of this order, the 
Governor is requested, within 60 calendar days after 
issuance of this order, to file with the Commission a 
statement of his exercise of his option to participate 
pursuant to section 3(b) of Pub. L. No. 100-216. 

(G) This order shall be effective and final when 
the joint agreement pur!;uant to section 3(a)(l) of 
Pub. L. No. 100-216 is filed w1th the Commission, 
or 60 calendar days after issuance of this order, 
whichever comes first. 

FN 1. This declaratory order proceeding has been 
designated as Idaho Power Company, Docket No. 
ELSS-38-000. The eight licensed projects are: 
Project Nos. 18 (Twin Falls); 503 {Swan Falls); 
1975 (Bliss); 2055 (C. J. Strike); 2061 (Lower 
Salmon); 2076 (Upper and Lower Malad); 2777 
(Upper Salmon); and 2778 (Shoshone Falls). 

FN2. The wildlife refuge is located on the Snake 
River, downstream of the Swan Falls Project No. 
503, which is one of the eight licensed projects to 
which the petition for a declaratory order and 
settlement agreement relate. 

FN3. The Commission may for good cause 
extend the time for issuance for an additional period 
of not more than forty-five calendar days. 

FN4. When effective, each order issued and joint 
agreement adopted shall be enforced by the 
Commission under the FPA, and the licensee shall 
pay its assigned share at the time and in the manner 
directed by the Commission. 

FN5. See 133 Cong. Rec. S18,443-451 (daily ed. 
December 18, I 987) and 133 Cong. Rec. 
HJ 1,884-85 {daily ed. December 18, 1987). 
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FN6. See Idaho Power Co. v. State, 661 P.2d 
741, 748 (Idaho 1983); see also S. Rep. No. 8, 100 
Cong., 1st Sess. 1-2 (1987). 

FN7. In Idaho Power Co. v. State, the court held 
that IPC's water rights at the Swan Falls project 
were vested but remanded for further proceedings 
on affirmative defense issues raised below and not 
there decided. 661 P.2d at 752, 756. 

FN8. See H.R. Rep. No. 418, supra. 

FN9. Seen. 5 and accompanying text. 

FNlO. Although the House report leaves action 
on intervention to the Commission, the act and the 
report, by reference to Indian tribes and others, 
recognize the interest of those entities in this 
proceeding. Indeed, the House report, at p.17, 
amplifies on the section 3(c) requirement for 
consultation by the federal agencies with Indian 
tribes or others during the section 3 studies, by 
stating that "[p]resumably, the agencies wil1 consult 
during the negotiations as well." 

FNI l. Under section 3(a){2), as discussed above, 
if the parties do not enter into and file the joint 
agreement within the 60-day period. the 
Commission within prescribed times must issue an 
order requiring the evaluations and studies and 
prescribing the duties and responsibilities of the 
parties to conduct and fmance them. 

FN 12. In the event the Commission must act 
pursuant to section 3(a)(2), paragraph (2) gives the 
Commission discretion as to the procedures it will 
follow, rather than setting out particular procedures 
to be observed. That the Commission is given 
discretion is also shown by H.R. Rep. No. 418, 
supra, which states, at 16: 

If the Commission has to exercise this 
authority because of a failure of the parties to 
reach an agreement, FERC may, but is not 
required to, obtain written comments or hold 
hearings. Further, FERC, in order to facilitate 
its efforts, is authorized to consider any 
infonnation provided by stipulation by the 
parties that result from their negotiations. 
FERC, however, is not limited to relying on 
only stipulated inf onnation, nor is FERC 
precluded from considering input from other 
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public or private entities or persons. FERC 
should act on the best infonnation available. 

FN13. As noted above, section 3(a)(5) provides 
that any fmal order issued pursuant to Pub. L. No. 
100-216 shall be subject to judicial review in the 
same manner as frnal orders under the FPA are 
subject to judicial review under the FP A. 
Copr. (C) West 2006 No Claim to Orig. U.S. Govt. 
Works 
42 FERC P 61375, 1988 WL 244129 (F.E.R.C.) 

END OF D0Cl.J1\.1ENT 
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United States 
Department of the Interior 

Ms. Lois D. Ce.shell 
Acting Secretary 
Federal Energy Regulatory Commission 
825 North Capitol Street) N.E. 
Washington, D,C. 20426 

Dear Ms. Casbell: 

Fu. 1nd Wildlife Service 
Uoyd 500 Buildinc, Suite 1691 
500 N.E. Muhn.omah Street 
Portland. Ore&on 9n3z 

In R.!ply B.eier To: 

Docket No. EL 85-38-000 

Enclosed for filing and to be considered as part of the COJ1D11ission order of 
March 25, 1988, is the joint agreement pursuant to Publ. L. 100-216 signed 
by the Department of the Interiort National Marine Fisheries Service, and 
Idaho Power Company. 

Enclosure 

RECEI\JED. 

MAY 25 1988 
BOISE Fi El. n OFFICE! 

U.S. r W S 

Sincerely, 



UNITED STATES OF AMERICA 

FEDERAL ENERGY REGULATORY COMMISSION 

) 
Idaho Power Company) 

) ____________________ ) 

Docket No. ELB3-38-000 

JOINT AGREEMENT REGARDING 
FISH AND WILDLIFE STUDIES 

The National Marine Fisheries Servicet the United States 
Department of the Interior, and the Idaho Power Company, the 
parties to this Agreement, agree as follows: 

I 

PREAMBLE 

1.1 On March 25, 1988, the Federal Energy Regulatory Commission 
issued an Order in accordance with Section l{a) of the Act 
of December 29, 1987, Pub. L. No. 100-216, 101 Stat. 1450 
(1987). 

1.2 Section 3{a){l) of' Pub. L. No. 100-216, 101 Stat. 1450 
(1987) directed the parties to this Agreement to enter into 
good faith negotiations regarding joint studies of fish and 
wildlife resources within the Snake River. 

1. 3 The parties to this Agreement desire to enter in a joint 
agreement in accordance with Section 3(a)(l) of Pub. L. No. 
100-216, 101 Stat. at 1451. 

II 

DEFINITIONS 

2.1 The following definitions apply for the purpose of this 
Agreement: 
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A. "Commission" means the Federal Energy Regulatory 
Commission. 

B. "Interior" means the United St ates Department of the 
Interior. 

£. urPCo" means the Idaho Power Company. 

D. nNMFS" means the National Marine Fisheries Service. 

III 

FRAMEWORK FOR 

SNAKE RIVER FISH AND WILDLIFE STUDIES· 

3.1 The parties have agreed upon a framework for the Snake River 
fish and wildlife studies set out in the Appendix, ~hich is 
attached beret o and incorporated herein by reference. The 
parties agree to develop detailed study plans through an 
Interparty Coordinating Committee as.provided for in Section 
IV of this Agreement. The pa:rt ies wi 11 cooperate ful 1 y in 
the design and conduct of studies under this Agreement. 

3.2 The parties disagree upon the scope of studies required by 
Pub. L. No. 100-216. In order to avoid litigation, however, 
the parties have agreed to the inclusion of certain studies 
in this Agreement that some parties contend are outside the 
scope of Pub. L. No. 100-216, upon the ~ondition that those 
parties desiring the studies pay for them. The parties 
agree that they will not object to the inclusion of these 
studies in the Commission Order issued pursuant to Section l 
of Pub. L. No. 100-216. Further, the inclusion of these 
studies in this Agreement shall not be deemed a waiver of 
any objections that a party may have to the validity of the 
completed studies or to the Commission, s consideration of 
the studies. 

3.3 The parties recognize that there are significant Federal 
interests in fish and wildJife values in the Snake River 
system above Mi Iner- Dam { for example, habi ta:t for whooping 
cranes, bald eagles, peregrine falcons, ·waterfo~li game 
birds 1 big game animals, end sensitive subspecies of 
cutthroat trout) which may be impacted by water management 
options developed in the studies detailed in the framework 
attached as the Appendix to this Agreement. Interior will 
investigate the need for, and scope of, any additional 
studies necessary to protect those values. 
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IV 

INTERPARTY COORDINATING COMMITTEE 

4.1 In order to implement this Agreement, the parties agree to 
~ f"orm an Intet"party Coordinating Committee· (Committee), 
consisting of equal representation of each party to this 
Agreement, · to facilitate cooperative action by the parties. 
The Committee shall be responsible for resolving funding and 
policy issu~s that may arise in connection with the design 
and conduct of the studies required by this Agreement. 
Recognizing the responsibility of the Federal parties to 
provide for consultation with the affected Indian tribes and 
other interested public or private persons, the parties 
further agree that meetings of the Committee shall be open 
to the public. The Com~ittee shall operate by the unanimous 
consent of the parties funding a particular study except 
that the parties agree that the United States Fish and 
Wildlife Service as an Interior representativ~ also will 
have a vote on all fish and wildlife issues not funded by 
Interior. 

4.2 The parties shall seek and allow the non-voting 
participation of the affected Indian tribes and the State of 
Idaho. Prior to taking- any action which may affect Indian 
tribal interests at a Committee meeting, the Federal parties 
shall caucus with tribal representatives present at the 
meeting. 

4.3 The parties shall establish a technical subgroup or sub
groups to develop design specifications for each of the 
studies required by this Agreement. The technical sub
group{s) shall be responsible for oversight of technical 
is.sues that may arise in connection with the studies. The 
technical subgroup(s) shall sub~it study designs and 
specifications to the Co11.1mi t tee for review. Any technical 
subgroup shall be composed of only those individuals with 
appropriate technical skills necessary for the design and 
implementation of the studies. A party may request such 
qualified technical assistance from interested entities or 
persons as that party deems appropriate. Disagreements 
within a technical subgroup shall be referred to the 
Committee for resolution. 

4. 4 Al 1 study data and reports shal 1 be JUade available to the 
Committee and technical subgroup participants as soon as 
reasonably possible. Draft study reports will be circulated 
for comment; Final reports will either' incorpoi:ate the 
comments or attach the~ in an appendix. 
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4.5 Notice of Committee and technical subgroup meetings shall be 
given to the participants in accordance with guidelines 
established by the Committee. 

V 

DISPUTE RESOLUTION 

5.1 In the event of a dispute that is not resolved by the 
Committee, the disputing parties agree to seek the 
assistance of a mediator, to be selected ey unanimous 
consent of the disputing parties, and to share equally the 
costs of such services. The mediator will make a recommen
dation that will not be binding on the parties unless 
otherwise agreed. 

5.2 In the event that the dispute is not resolved through 
mediation, the parties agree that any party may submit the 
dispute to the Commission or any other appropriate forum for 
resolution. By so agreeing, no party necessarily. concedes 
that the Commission or other £orum would have jurisdiction 
over such dispute. 

VI 

FUNDING 

6.1 The governmental parties' responsibilities to expend monies 
or perform work under this Agreement are contingent upon 
congressional appropriations or allotments being made. Each 
party covenants to make a good faith effort to obtain 
necessary funding for their responsibilities under this 
Agreement. Each party agrees not to interfere with the 
funding efforts of any of the other parties; 

6.2 In the event of inadequate funding for full participation by 
one or more of the governmental entities: (i) the parties 
may agree to reallocation of available funding which shall 
be subject to the establishment of priorities by the 
Committee, or {ii) apy party may seek additional funding. 
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6.3 Each party agrees to seek adequate 
participation of its representatives on 
the technical subgroup(s). 

funding for the 
the Committee and 

6. 4 .The Federal parties' expenditure of monies · and performance 
of work undei- this Agreement will be pursuant to Federal 
acquisition procedures. Where appropriate, these procedures 
may involve memoranda of understanding, cooperative or 
interagency agreements, grants, or contracts. 

6.5 A party is not required to provide fundin~ for a particular 
study unless and until other participants in the study have 
acquired funding for the study. 

VII 

GENERAL PROVISIONS 

7.1 This Agreement has been reached in t~e process 01 good faith 
negotiations for the purpose of complying with the require~ 
ments of Pub. L. 100-216. All parties agree that no 
statements, conclusions, or offers of any party made in the 
course of negotiating this Agreement shall be construed as 
admissions against interest, nor shall any party offer such 
statements, comments, conclusions, or offers into evidence 
against any other party in any administrative or judicial 
proceeding, hearing, or action. 

7.2 This Agreement sets forth all the covenants, promises, 
provisions, agreements, conditions, and understandings 
currently existing between the parties as to this 
proceeding. The parties contemplate that future agreements, 
understandings, grants, or contracts may be necessary to 
design and implement the studies described herein. 

7.3 Statements made in the course of any study required by this 
Agreement shall not be construed as an admission against 
interest nor shal 1 any party offer such statements of any 
other party into evidence against any party in any 
administrative or judicial proceeding:, hearing, or. action. 
This section. however, shall not preclude a party from 
offering into evidence any statements or conclusions 
contained in the final study reports made available to the 
Commission. 
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7.4 Any party may offer into evidence the data developed in 
these studies in any proceeding, hearing 1 or action. 
Although a party may seek to use interpretations or 
conclusions contained in the studies in any proceeding, 
hearing, or act ion, no party waives any objections to the 
admissibility of the interpretations or the 9onclusions. 

7.5 Nothing contained in this Agreement requires, authorizes, or 
grants the Commission any authority to take any action based 
upon the findings. recommendations, results, or conclusions 
of the studies, nor shall this Agreement be construed to 
modify, change, expand, or limit the authority of the 
Commission under the Federal Power Act or other applicable 
laws relating to fish and wildlife. 

7.6 No waiver, modification, or amendment of this Agreement 
shall be valid unless in writing duly executed by the 
parties. The parties further agree that the provisions of 
this section may not be waived, modified, or amended except 
as herein set forth. 

7.7 Section headings in this Agreement are not to be construed 
as interpretations of the text but rather are inserted for 
convenience and reference only. 

7.8 The provisions of this Agreement shall bind and inure to the 
benefit of the respective successors and assigns of the 
parties. 

7.9 The parties hereby assure that no member of or delegate to 
Congress, or resident Commissioner, shall be admitted to any 
share or part of this Agreement, or any agreement, under
standing, grant, or contract developed pursuant to this 
Agreement or to any benefit that may arise from them. This 
clause shall not be construed to extend to this Agreement or 
any agreements, understandings, grants, or contracts 
pursuant to this Agreement to the extent they are made with 
a corporation or company for its general benefit. 

7.10 Each party to this Agreement hereby represents and acknow~ 
ledges that it has full legal authority to execute this 
Agreement and shall be fully bound by the terms hereof. 

7.11 This Agreement is not severable except by unanimous consent 
of the parties. 

7.12 The parties consent to the submission of this Agreement to 
the Commission for the purpose of complying with Section 
3(a)(l) of Pub. L. No. 100-216 1 101 Stat. 1450 (198?). 
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7. 13 This Agreement is executed in quadruplicate. Each of the 
four (4) Agreements with an original signature of each party 
shall be an o~iginal. 

This Agreement shall be effective upon the date of the last 
sign&ture hereto. 

____ Jvle!.l'_~Qr~e_e ___ _ 
Date ~ti-~~===== Roland A. Schmitten 1 Regional Director 

National Marine Fisheries Service 

7 ;{Jj;)~-----------~~lenstrom, Regional Director 
d Wildlife Service 

United States Department of the Interior 

-Ro~/!c'!n:~man _________ _ 
of the Board and Chief Executive Officer 
Idaho Power Company 
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APPENDIX: FRAMEWORK !.Q.R SNAKE RIVER 

FISH AND WILDLIFE STUDIES 

The two study categories selected are: anadromous fish (Section 
I); and resident fish and wildlife ( Section 11) . Sect ion I I I, 
hydrology, has been included to identify supporting bydrologic 
analyses not al ready speci fi cal ly identified in Sect ions I and 
II. 

I. STUDY PLAN FOR ANADROMOUS FISH 

A. Water Supply Studies to Promote Juvenile Anadromous Fish 
~igration. 

Identify sources of additional water within the Snake River 
basin to provide for migrating juvenile anadromous fish by 
evaluating several alternatives, Most of the hydrologic 
work would be performed by simulation of the Snake River 
system under existing and alternative management conditions, 
using appropriate models. Water supply studies will be con 
ducted considering flows of 85,000 and 140,000 cfs at Lower 
Granite Dam during the period of juvenile migrati~n. 

1. Existing Storage and Marketing. 

a. Compile information on existing Federal 
storage capacities and constraints on use of that 
storage contained in project authorizations, 
project water rights, contracts between the 
Federal Government and storage users, and other 
possible factors governing storage operation to 
provide a base for alternative management con
ditions. 

Review and evaluate the Snake River Optimization 
Study (Bureau of Reclamation, in progress), 
existing studies on economics and water marketing, 
and other relevant information to determine the 
feasibility of water marketing and transfer 
mechanisms that could be used for improvement of 
instream flows for juvenile anadromous fish. If 
sufficient information is not available, make 
recommendations as to further analyses or studies 
needed. 
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b. Evaluate the possible effects on existing 
values and uses of providing flows for anadromous 
fish smolt migration using existing storage at 
Federal projects in the Snake River drainage. 
Coordinate this evaluation with similar 
evaluations for resident fish (II.B.6.) and 
wildlife (II.C.6.). 

2. Energy storage. 

Assess legal/institutional issues regarding: (a) 
energy/capacity exchanges and storage agreements among 
Northwest utilities and the Bonneville Power Admin
istration and/or other entities, and (b) the 
feasibility of using or modifying such exchanges and 
agreements to improve flows for juvenile anadromous 
fish. 

3. New storage opportunities. 

Review available literature and studies addressing 
opportunities for development of additional storage 
capacity. including the Corps of Engineers' study of 
the Galloway Project (Corps of Engineers, in progress); 
the Snake River Optimization Study; and the Columbia 
River Inter-Tribal Fish Commiss•ion (CRITFC) study (in 
progress). Summarize available information obtained 
from reviews of available literature and studies and 
identify: (a) potential new storage sites in the basin, 
and (b) the legal/institutional/environmental issues 
connected with development of such sites. The technical 
subgroup will make recommendations as to further 
analyses needed; if any. 

4. Changes in project operations. 

Review and analyze available literature and studies, 
including the Corps of Engineers' study on rule curve 
modifications (Corps of Engineers. in progress) and the 
CRITFC study. On the basis of such review and 
analysis 1 summarize the feasib{lity of modifying 
project operations to improve flows for juvenile 
anadromous fish migration. The technical subgroup will 
make recommendations as to further analyses needed, if 
any. 

5. Water conservation opportunities and trends. 

Review and analyze available literature of existing 
water use trends with the Snake River system and 
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potentially useful approaches in water conservation. 
Identify conservation strategies that may result in net 
gain of water supplies available to improve flows for 
juvenile anadromous fish migration. 

B. Alternative Flow Regime Studies. 

C. 

1. Estimate future water use conditions that would 
result in the low mean daily flows at Murphy being 
reduced to 3,900 cfs. 

2. Run trial simulations (monthly) which result in low 
flows in this range. 

3. Define changes in Brownlee operation (if any) that 
would stem from the reduced inflow. 

4. Compare the flows during juvenile anadro111ous fish 
.migration at Lower Granite Dam computed in the 
si:mulation with base condition flows. (See Ill.A.) 

Instream Flows for Anadromous fish Downstream [!:..Q.fil 
Hell's Canyon Dam. 

I. Conduct a preliminary study to determine the need 
for evaluating habitat/discharge relationships for fall 
chinook salmon and steelhead trout in the Snake River 
below Hell's Canyon Dam. Coordinate this with a 
similar study on the possible need for evaluating 
habit at/ discharge re lat ion ships for resident fish in 
this reach (II.R.2.). The technical subgroup shall 
determine whet her bi ologi cal ly significant changes in 
flow are predicted for the reach below Rel 1 's Canyon 
Dam. 

2. Evaluate the anadromous fish spawning and rearing 
habitat/discharge relationships between Hell's Canyon 
Dam and Lower Granite Dam using the United States Fish 
and Wildlife Service 1 s Instream Flow Incremental 
Methodology (IFIM). Where appropriate, coordinate this 
study with studies to evaluate the same relationships 
for resident fish habitat downstream of Hell's Canyon 
D am ( I I • B . 2 . ) . 
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Conduct a literature search to identify anadromous fish 
(Snake River fall chinook salmon and steelhead) habitat 
suitability index curves to be used in this study. 
Where needed, modify or develop habitat suitability 
curves. 

Identify appropriate instream flow regimes below Hell's 
Canyon Dam to protect and enhance e.nadromous fish 
resources. 

II. STUDY PLAN FOR RESIDENT FISH AND WILDLIFE. SNAKE RIVER BIRDS OF 
PREY NATURAL AREA, AND DEER FLAT NATIONAL WILDLIFE REFUGE 

A. Assumptions. 

1. Resident Fish Studies. 

a. The U.S. Geological Survey (U.S.G.S.) proposal 
for a hydraulic model using a step backwater 
technique (step-backwater model), as described at 
I I. C. , or other river profiling methods wi 11 be 
implemented. ( The resident fish IFlM studies 
are in part dependent· upoi this study.) 

b. The pre>posed IFIM studies for anadromous fish 
downstream from Hell's Canyon Dam, as described at 
I.C. l.d., will be perforllJed. (The resident fish 
IFIM studies are in part dependent upon this 
study.) 

c. Resident fish IFIM studies will be 
performed. (Estimates of future fish habitat are 
dependent upon this study). 

d. Predictions from hydrologic studies (III.) of 
future annual hydrographs (monthly mean flows) and 
monthly hydrographs (daily mean flows) for 
critical months will be available to support 
estimates of future resident fish habitat. 

2. Wildlife Studies. 

a. An acceptable habitat inventory of existing 
conditions does not exist. 

b. The step-backwater model 
river profiling methods will 
information on water levels 
islands and adjacent riparian 
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B. 

study reaches. The 111odel wil 1 be developed for 
islands and adjacent shorelines of the Snake River 
in the Birds of Prey Natural Area {Birds of Prey) 
and Deer Flat National Wildlife Refuge (Refuge) 
area between C.J. Strike Dam and the Oregon 
border. Additional river profi 1 ing wi 11 be per
formed in the vicinity of select islands upstream 
of C.J. Strike Dam. 

c. The study reach 
backwaters of Brownlee 
excluding reservoirs. 

will extend from 
Reservoir to Milner 

the 
Dam. 

d. Operation of run-of-the-river hydroelectric 
projects will remain unchanged from current con
ditions. 

e. Fish and Wildlife Service false color infrared 
aerial photography used for the National Wetlands 
Inventory will be available and of sufficient 
scale and quality for use in this study. 

Study Proposals for Resident Fish. 

l. Literature Search. 

Conduct a. literature search for available information 
on resident fish in the Snake River from Lower Granite 
Pool to Milner Dam and prepare an annotatad 
bibliography. The literature search should target: 

(a) Species composition of defined reach. 

(b) Presence or absence of candidate species for 
Federal listing under the Endangered Species Act. 

(c) Population abundance estimates of species present. 

(d) Life history information of species present, 
especially: 

(1) White Sturgeon, and 

{2) Endangered 1 threatened, and candidate species. 

(e) Habitat preference curves for game species and 
candidate species present. 

(f) Preferred food items of some species and preferred 
habitat of those food items. 

5 



(g} Pref'et·red aquatic:: prey for rap, .. ors living or 
migrating through the study reach. 

{h) Preferred habitat for aquatic prey base of raptors. 

2. Stage/discharge relationships for resident fish. 

Conduct Instream Flow Incremental Method (IFIM) study 
for select resident target species (to be determined by 
the technical subgroup) of the Snake Rive~ in selected 
reaches as follows: 

a. Lower Granite Pool to Hells Canyon Dam -
Potential species that should be considered: 
rainbow trout t smal lmouth bass, channel cat fish, 
and white sturgeonj 1 

b. Brown 1 ee Pool to Swan Falls Dam -- Potent ia.l 
species that should be considered: smallmouth 
bass, flathead catfish, channel catfish, white 
sturgeon, whitefish, and rainbow tro~t, 2 

c. Swan Falls Pool to C. J. Strike Dam 
Potential species that should be considered: 
smallmouth bassJ flathead catfish; channel cat
fish, white sturgeon, whitefisht and rainbow 
trout;.: 

d. C. J. Strike Pool 
Potential species that 
smallmouth bass, white 
and whitefish; and 

to Lower Salmon Dam -
should be considered: 

sturgeon, rainbow trout, 

e. Upper Salmon Falls Pool to Milner Dam -
Poteotial species that should be considered: 
rainbow trout, whitefish, and smallmouth bass. 

Existing preference curves for each target species 
and life stage shall be evaluated as to 
suitability to each study reach. The parties are 
unaware of existing preference curves for white 
sturgeon. Feasibility of curve development for 
white sturgeon should be assessed and that 
determination will dictate the type of IFIM that 

1 This study will be coordinated with an.d partially 
supported by the anadromous fish IFIM study. (II.C.). 

2 This study wi 11 be coordinated with and partially 
supported by the step-backwater study. (II.C.3.). 
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would be employed in the study of habitats for 
that target species. If preference curve 
development is not feasibleJ the results of 
Cochnauer 1 s 3 (1977) rainbow trout, whitefish, and 
smallmouth bass. 

Estimates of flows required for white sturgeon 
will be added. Additional studies of white 
sturgeon flow requirement may still be needed 
downstream from Hell•s Canyon Dam. 

Using the results of the preliminary study in 
I.e., the technical subgroup will determine 
whether biologically significant changes in flow 
are predicted for the reach below Hell's Canyon 
Dam. IFIM studies below Rell' s Canyon Dam should 
be implemented if significant changes in flow are 
predicted for that reach. 

3. Stage/discharge relationship for candidate species. 
Determine if either an IFIM procedure ar flaws from 
Cochnauer (1977) would adequately protect the species 
present in the Snake River between C. J. Strike Pool 
and Shoshone Falls that are candidates for Federal 
listing pursuant to the Endangered Species Act: three 
invertebrates (mollusks) and one fish (Shoshone 
sculpin). This may require life history investigations 
and use of existing inventories. 

4. Stage/discharge relationship(s) for water quality. 

Determine if IFIM water quality model is appropriate 
for the Snake River. If appropri ale, determine data 
requirements and collect data necessary for input to 
IFIM water quality :model. Coordinate with the IFIM 
studies for resident (II.B,2} and anadromous fish 
(I.C.). Investigate availability of historic empirical 
water quality data and use where applicable to 
determine relationship(s). Overall methods development 
should include water quality prediction at stage/ 
discharge. Data collected should include but not be 
1 imi ted to: water temperature, dissolved oxygen (24-
hour basis), pH, conductivity, and total gas pressure. 

3 Cochnauer, Tim. 1977. Snake River Stream Resource 
Maintenance Fl ow Studies 1975-1976. FA FR Project F-66-B-2, Job 
II. Idaho Department of Fish and Game. 14 pp. 
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c. 

5. Effect of Swan Falls Agree~ent on NPDES permits. 

Determine the number of NPDES permits that have been 
issued in the flow-affected reach between Milner and 
Lower Granite Reservoir, which .will require 
coor-dination with the Idaho Department of Health and 
Welfare and the United States Environmental Protection 
Agency. Determine those permits which would require 
modification to stay within existing water quality 
standards. 

6. Estimates of Future Resident Fish Rabi tat. 

Interface the outputs from the IFIM studies {l I. B. 2.) 
with results from hydrologic modeling (III.) to predict 
available habitat and water quality at any assumed 
stage/discharge, inc 1 uding provision of Wat er Budget 
flows (Columbia River Fish and Wildlife Program), 
future flow regimes, and optimization flow regimes. 

7. Fishery Implications of Changes in Reservoir 
Operations at Brownlee. 

Conduct studies to deter~ine the impact of possible 
future operational changes in s~lected resident fish in 
Brownlee Reservoir. Effects on other reservoirs may 
have to be addressed if operational changes would 
occur. 

Study Proposals for Wildlife. 

l. Quantification of effects: Conduct a baseline 
inventory of existing conditions in the Snake River 
reaches between Milner Dam and the backwaters of 
Brownlee Reservoir. 

a. An inventory of existing,habitat 
(aerial photography (scale 1:5,000 to 
mapping, and ground truthing. 

str-ucture 
1:6,000), 

b. An inventory of associated wildlife, including 
a comprehensive literature review, which shou1 d 
include at least one full year of wildlife census 
data for each cover type mapped. 

c. A Habitat Evaluation Procedure (HEP) of 
wetland, riparian, and island habitats to quantify 
and qualify existing habitat conditions. 
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d. A HEP of wetland. riparian, 
habitats should be applied to the 
Agreement flows. 

2. Predation and ~low relationship. · 

and island 
Swan Falls 

Hypothesis: Bridgiog of islands during critical wild
life periods (March-June) would result in an iDcrease 
in predation on important wildlife species. 

Establish a relation between river flow and predation 
of waterfowl nests, using existing Fish and Wildlife 
Service refuge notes maintained since 1953, and USGS 
flow data. (II.C.3.b.) Analysis of Fish and Wildlife 
Service records maintained over the past four years, 
which is presently underway and may be available as 
early as the fall of 1988, should be used in 
determining the magnitude of predation occurring to 
nesting waterfowl. 

Obtain and evaluate data concerning use of Snake River 
islands by deer and upland game birds. Obtain and 
evaluate data concerning the presence or absence of 
i,redator populations. This study should be done in 
conjunction with studies described at 11.C.l. 

3. Swan Fa 11s Flows and Predation. 

a. Estimate all reasonably foreseeable future 
levels of predation by conducting a literature 
search and reviewing and evaluating: data 
collected under II.C.l. and II.C.2.; data 
generated by the step-backwater model study 
(II.C.3.b.) and the hydrologic modeling (1II.). 

b. The objectives of the step-backwater analyses 
are to: ( 1) Develop a hydrau 1 ic model that wi 11 
reliably identify water-surface elevations at 
island nesting areas in the Refuge and Birds of 
Prey areas of the Snake River for sustained and 
var-ied st reamflows, including· 3, 900 cfs, and ( 2) 
collect data on velocity distribution, pH, 
dissolved oxygea (DO), temperature I and specific 
conductance data at select locations in the study 
areas that could be used to a•sess impacts of 
reduced flows on the white sturgeon antl other 
resident fish populations. 

The study will be performed in three separate 
reaches of the Snake River. They are: ( 1) The 
upper Refuge area or that part of the Snake River 
between Swan Falls Dam and the Oregon Border which 
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corresponds to the confluence of' the Owyhee and 
Boise Rivers with the Snake River ( Reach 1); ( 2) 
the Birds of Prey area. or that part of the river 
between C.J. Strike and Swan Falls Dams (Reach 2); 
and (3) select islands from the backwaters of 
C.J. Strike Heservoir to King Hill .(Reach 3). 

The simultaneous evaluation of data collected at 
numerous cross sections in each of the three 
reaches will identify water-surface elevations for 
varied river discharge assuming streamflow is 
sufficiently sustained to achieve approximate 
equilibrium in the reaches. The location of the 
cross sections will be influenced by the presence 
of island nesting areas, valuable riparian areas, 
and additional data requirements of the model. 
Aerial photographs and site reconnaissance will be 
used to assist in locating the cross sections. 

Once all cross section sites are established, 
velocity and water-quality profiles will be 
performed using a Rydrotab Surveyor III to obtain 
water depth, DO, temperature• and specific con
ductance. The March-McBirney velocity meter will 
be used to obtain water velocity. Both 
instruments will be coupled with a datalogger to 
facilitate data acquisition. Data obtained using 
the datalogger cao be input directly to the 
computer for data processing. Al though the DO, 
temperature, and specific conductance data are not 
germane to the step-backwater model• the water 
quality data wi 11 aid the technical subgroup in 
its assessment of stream flows and resident fish 
populations. Depths determined for each of the 
cross· sections will constitute the most important 
data set for input to the step-backwater analyses. 

All cross sections will be revisited and a second 
set of data obtained showing water-surface 
elevation, water depth, and velocity. Site visits 
will be coordinated with low flows in the river to 
ensure a more stable discharge. During this time, 
discharge measurements, DO,. temperature, and 
specific conductance determinations will only be 
obtained at about one-fourth of the sites. 

After the model is calibrated and verified for 
known elevations of flow, water-surface elevations 
will be generated for projected flows - in the 
river, water-surface elevations will be generated 
for projected flows in the river of 3,900 cfs at 
Swan Falls Dam and examined in the vicinity of 
existing island habitat areas to determine whether 
the formation of land bt"idges i.s likely. The 
model can also project water-surface elevations at 
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flows greater or less than 3,900 cfs. 
Results 6f the step-backwater analyses will be 
published in a report in the U.S. Geological 
Survey's Water Resources Investigation series. 
The report will include an evaluation of' the 
survey techniques used in establishing the cross 
sections, a description of each cross section, and 
a description of the hydraulic model and step
backwater analyses and its use to determine water
surface elevations. Maps outlining the river and 
land areas 1 and depths of water at each cross 
section of 3,900 cfs and select discharges in the 
river at Swan Falls Dam, will also be included in 
the report. 

4. Waterfowl Nesting Sites. 

Conduct a literature search on the nestin~ requirements 
of the Canada goose end mallard and other represent
ative species as determined by the technical subgroup 
and prepare an annotated bibliography. Produce a 
usable definition of the nesting requirements of these 
waterfowl species. 

Studies will focus on the Canada goose and the mallard 
duck as two principal waterfowl species using the Snake 
River Is 1 ands as nesting habitat. Whi 1 e the nesting 
requirements of these two species would encompass the 
requirements of some of the nesting waterfowl on the 
islands, the requirements of certain other nesting 
waterfowl are different than that of the Canada goose 
and mallard. 

5. Critical time periods for island habitat 
maintenance. 

Conduct a review of existing literature regarding 
predator habitat requirements and prepare an annotated 
bibliography. Incorporate the 1 i terature review with 
data gleaned from studies proposed earlier in this 
report (II.C.1.,4.) in order to develop a comprehensive 
chronology of cr:-itical periods for these types of 
islands. On larger islands capable of maintaining 
predator populations, but which do not presently have 
such, critical time periods extend throughout the year. 
Sufficient 1 i terature exists to demonstrate increased 
predation would occur if predator populations became 
established on these islands. On smaller islands, not 
capable of supporting a resident predator population 1 

critical ti~e periods probably involve only the 
breeding seasons (March-June). 

The literature review and annotated bibliography should 
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be sufficient to determine which islands would be 
capable of supporting predator populations. This task 
could be combined with other studies proposed herein 
(II.C.l.). 

6. Relationship between stage/discharge and (1) goose 
nesting habitat and island integrity; {2) raptor and 
prey production and island integrityj (3) riparian 
habitat; and (4) human disturbance. 

The HEP process discussed in II. C.1. should provide an 
estimate of habitat value (quality and quantity) for 
the species in quest ion. Specific information about 
limiting factors is not available and must be defined 
in studies regarding selected species: 

a. Goose nesting: Evaluate the poss ib 1 e effects 
of various flow regimes (from hydrologic modeling 
in III) on goose production through an evaluation 
of the step-backwater model or other river 
profiling methods. Use existing data regarding 
goose nesting chronology to predict the effects of 
flow fluctuation on goose nesting success. Water· 
fluctuation should include at least two types of 
negative impacts; impacts related to high flow 
levels once nesting has com~enced {nest flooding) 
and low flow impacts {increased predation). This 
evaluation is anticipated to be included in the 
analysis of nesting data presently being performed 
by the Fish and Wildlife Service and expected to 
be available in the fall of 1988. 

b. Raptor production and prey production: 
Evaluate the possible effects of various flow 
regimes (from hydrologic modeling, III) through an 
evaluation of the step-backwater model or other 
river profiling methods. Existing data are 
available regarding raptor nesting chronology that 
would allow a prediction of the effects of flow 
fluctuation on birds of prey which may use the 
riparian zones and islands. Review data and 
produce a report specific to riparian habitat use. 

c. Riparian habitat: Assume that the short-term 
relationship between stage/discharge and riparian 
habitat is not expected to modify existing habitat 
conditions. 

Evaluate possible influences of various flow 
regimes on riparian and wetland habitats through 
the use of the step-backwater model study 
(ILC.3.b.), the results of hydrologic JDodeling 
(III.C.), and possible soil moisture work. 
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d. Human disturbance: Assume that human 
activities occurring on the river produce a 
negative impact on nesting waterfowl although the 
magnitude of such an impact is unknown. Primary 
recreation which may impact islands is associated 
~ith boating activity. Obtain arid evaluate base 
line human use data during the biologically 
critical period (March-June). 

7. Literature/data searches. 

Conduct literature searches and develop annotated 
bibliographies regarding all studies listed in II.C. 

III. STUDY PLAN FOR HYDROLOGY 

This section describes proposed hydrologic studies of the Snake 
River, some of which are described above, to be used for: 
assessment of impacts, if any, on wildlife, resident fish, and 
downstream anadromous fish. The hydrological response to possible 
methods of fl ow augmentation ta protect, enhance, or mitigate 
fish and wildlife resources will be tested. 

Flow s imul at ion wi 11 be performed with an appropriate mode 1 of 
the Snake River system and its major regulated tributaries using 
either the model developed by the Idaho Department of Water 
Resources (ID.WR model) and currently used by the Bureau of 
Reclamation (BR) or other appropriate models. These models could 
be used to satisfy planning or operational aspects of flow 
simulation. 

A. Updated Base Study 

Update the data base study of the IDWR model to 1988 to use 
as a bas is for comparison. ( The IDWR model is currently 
calibrated for the period 1928-83.) Extend the simulated 
period of the IDWR model from 1983 to 1988. Recalibrate the 
IDWH model for 1988 conditions. ( 1985 conditions for the 
Snake River have been described in an IDWR open file 
report. 4 ) Provide access to the IDWR model to the parties. 
Costs associated with such access shall be paid by the party 
requesting the access. , 

4 Robert son , et a 1 . 19 8 6 . St re am F l ow s in the Snake 
River Basin, 1985 Conditions of Use and Management. IDWR (02-70-
510-1101), 29 pp. 
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B. Depletions Studies. 

Upon completion of the base study, perform simulations for a 
series of up to seven alternative future levels of 
streamf 1 ow depletion, inc 1 uding a simulation representing 
conditions that would result in the lowest monthly flows in 
the driest years corresponding to a minimum daily flow of 
3,900 cfs at the Murphy gage, as described under I.B. 
Results of the depletion studies would depict future flows 
which could occur within the context of the Swan Falls 
Agreement. To display flow sequences for shorter durations 
than the model-generated monthly numbers I it would be 
necessary to disaggregate changes from bas• conditions for 
s amp 1 e months in recent 1 y ob s e r v e d h y d r o gr a p h s . R i v e r 
s imu 1 at ions generate fl ow data at near 1 y al 1 long-record 
stream gage sites within the basin so that flow effects on 
resident fish and wildlife at the Refuge-and on the 
anadromous fish could be estimated. 

c. Augmentation Studies 

Run simulations of flow augmentation for anadromous fish 
and/or resident fish and wildlife. Test target flow rates 
in appropriate river reaches, as specified by the technical 
subgroup, against alternative uses of e~isting and possible 
new storage in the bas in. Final s i mu lat ions for the lower 
river would require assumptions of regulation schedules by 
Brownlee Reservoir. 

Run trial studies to determine the feasibility of augmenting 
existing flows to achieve target flows. With/without 
flows and reservoir contents in all reaches would be 
generated so that gains and losses as well as third party 
impacts could be evaluated. 

D. Withdrawal Decline Study 

Given recent changes in management of the Snake River 
system, including decreases in agricultural diversions over 
the past 10 year period (appropriately 800,000 ecre feet per 
year), assess the effect of the declines in· diversions on 
river flows in the Milner to Weiser reach of the Snake River 
(as well as the lower river). Evaluate the effect of 
projected levels of reduced diversions, to be identified by 
the technical subgroup, on the Snake Plain aquifer at 
equilibrium conditions by use of the IDWR Snake Plain 
ground-water model or other appropriate ground-water models. 
Compute modi f'ied aqui fe:r discharge with the ground-water 
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models. Input these reduced outflows as well as the reduced 
diversions into the IDWR model to simulate possible flow 
conditions in the refuge reaches as well as further 
downstream. 
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Study 
Element Description 

SWAN FALLS STUDY BUDGET WORKSHEET 
May 20, 1988 

Time Cost 
in in 

Months Thous. 

Share by Entity 
Idaho 
Power DOI. NMFS 

ContiDg"ency* 
Idaho 
Power DOI NMFS 

------------------------------------------------------ ·-------------------------
IAla Water Sup Studies 12 
IAlb Effects 12 
IA2 Energy Stor. &. Exch 3 
IA3 New Storage l 
IA4 Chgs in Proj. Ops. 1 
IA5 Water Conserv. 6 
lB Alternate Flow Reg. 2 
ICl IFIM Prelim. Assess 3 
IC2 IFIM 36 

SUBTOTAL ANADROMOUS FISHERIES 

IIB l 
IIB2 

IIB3 
IIB4 
IIB5 
IIB6 

lIB7 

Lit. Search 
Additional IFIM 

Reach A 
Reach B-C 
Reach D-E 

Candidate Species 
Water Quality 
NPDES Permits 
Future Reservoir 
Fish Habitat 
Brownlee Fisheries 

12 

36 

24 
12 

6 

4 
12 

100 35 65.0 
40 20.0 20.0 
12 12.0 

5 2.5 2.5 
25 25.0 
10 10.0 
10 10.0 
15 7.5 7.& ---- ---

500 ---- --- 500 

717 42. 5 0 142 32.5 0 500 

20 17.5 2.5 

~--...--
200 125.0 75.0 

25 25.0 
100 50.0 50.0 

25 12.5 12.5 
50 25 8.3 16.' 

-----------------------------------------------~-------------------------~-----· 
SUBTOTAL RESIDENT FISHERIES 420 205 165.0 0 25 8.3 16. 

--------------------------------------------------------·----------------------

IICla HEP 250 175.0 225.0 ---- --- ---
IIClb Wildlife Inventory 150 ---:-- --- ---
IIC2 Predation/Flow Rel. 25 12.5 12.5 
IIC3 Swan Falls Flows & --- --

Predation 
IIC4 Waterfowl Nest 

Lit. Search 20 10.0 10.0 
IICS Habitat Maint. 

Lit. Search 



Element Description 'l'ime Cost IPC DOI NMFS IPC DOI NMFl 

IIC6a Goose Nesting 1 5 2.5 2.5 
l!Cb Raptor Prod. 3 15 7.5 7.5 
IICSc Riparian Habitat 18 50 25.0 25.0 
IIC6d Human Disturbance! 18 20 20.0 -----

Lit. Search 
ILC. 3 Riller Profiling 36 660 192.0 278.0 78 112 

-------------------------------------------------------------------------------· 
SUBTOTAL WILDLIFE 1195 432.0 548.0 0 90.5 124.5 0 

-------------------------------------------------------------------------------

IIC Eqp Nyssa Gauge 
Operation 36 
4 Parameter Mon. 
Operation 144 
DCP 
Operation 36 

SUBTOTAL EQUIPMENT 216 

III Hydrology 30 

SUBTOTAL HYDROLOGY 30 

TOTAL 

TOTAL 
Idaho 
DOI 
NMFS 

(including contingencies) 
Power= 910.83** 

= 931. 63 
= 732.03 

9 9 
18 -----

4 3.5 
24 ------
21 -----
18 ------

94 0 12.5 0 0 0 0 

230 13.33 73.33 73.33 70 --- ---

230 13.33 73.33 73.33 70 --- ---

2656 692.83 798.83 215.33 218 132.8 5] 

BY ENTITY 

* NMFS and DOI may seek funding' for these studie.s at a future da1 
contingent upon the results of the preliuiinary s.t·udy to determine nee< 
Similarly Idaho Power will provide funds based on a determination that studit 
are needed. 

** Idaho Power Company is not obligated to provide funding in calenda: 
year 1988. Idaho Power, however, will provide representatives (policy an 
technical) to initiate action on the studies. 
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CHAPTER 14 
(S.B. No. 1005) 

AN ACT 

c. 14 '85 

RELATING TO THE PUBLIC UTILITIES COMMISSION AND ITS JURISDICTION TO 
REVIEW REVENUE REQUIREMENTS AND OTHER REGULATORY IMPLICATIONS OF 
THE SW.AN FALLS COMPROMISE. 

Be It Enacted by the Legislature of the State of Idaho: 

SECTION l. FINDINGS AND STATEMENT OF PURPOSE. After hearing 
testimony from the office of the governor, the office of the attorney 
general, the Idaho public utilities commission, the Idaho department 
of water resources, the Idaho water resources board, the Idaho depart
ment of fish and game, other governmental entities and other inter
ested groups and individuals of the state of Idaho, the legislature 
hereby finds that while portions of the testimony differ, the contract 
entered into by the governor and the Idaho Power Company on October 
25, 1984, is in the public interest for all purposes including, but 
not limited to, all purposes under the public utilities law, as 
amended. Implementation of the settlement will resolve continuing 
controversy over electric utility water rights in the Snake River 
Basin above Murphy U.s.G.S. gaging station. That controversy has 
rendered the amount of the water available for hydropower uncertain, 
thus placing at risk both the availability of low-cost: hydropower to 
the ratepayers and the state's ability to manage an increasingly 
scarce resource. This settlement balances all of the parties' concerns 
and insures that existing hydropower-generating facilities will remain 
useful, that ratepayers will not be burdened with excessive costs, and 
that availability of water for additional domestic, manufacturing, and 
agricultural uses will judiciously expand. 

SECTION 2. PUBLIC UTILITIES COMMISSION -- JURISDICTION. The Idaho 
public utilities commission shall have no jurisdiction to consider in 
any proceeding, whether instituted before or after the effective date 
of this act, any issue as to whether any electric utility, including 
Idaho Power Company, should have or could ~ave preserved, maintained 
or protected its water rights and hydroelectric generation in a manner 
inconsistent with the contract entered into by the governor and the 
Idaho Power Company on October 25, 1984. 

SECTION 3. IPUC -- EFFECT OF AGREEMENT. In any proceeding before 
the Idaho public utilities commission including, but not limited to, a 
proceeding in which the commission is setting or reviewing the revenue 
requirement of any electric utility, including Idaho Power Company, 
the commission shall accept as reasonable and in the public interest 
for all purposes, the contract entered into by the governor and the 
Idaho Power Company on October 25, 1984, including without limitation, 
the effects of implementation of such contract on the utility's 
revenue requirements and hydroelectric generation. 
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SECTION 4. EXEMPTION. Implementation of such contract shall not 
constitute a sale, assignment, conveyance or transfer within the mean
ing of sections 61-327, 61-328, 61-329, 61-330 and 61-331, Idaho Code, 
to the extent any of those sections may apply. 

Approved February 28, 1985. 

CHAPTER 15 
(S.B. No. 1006) 

AN ACT 
RELATING TO THE DEPARTMENT OF WATER RESOURCES; AMENDING SECTION 

42-1805, IDAHO CODE, TO PROVIDE THAT THE DIRECTOR OF THE DEPART
MENT OF WATER RESOURCES SHALL HAVE THE POWER TO PROMULGATE RULES 
AND REGULATIONS. 

Be It Enacted by the Legislature of the State of Idaho: 

SECTION 1. That Section 42-1805, Idaho Code, be, and the same is 
hereby amended to read as follows: 

42-1805. ADDITIONAL DUTIES. In addition to other duties pre
scribed by law, the director of the department of water resources 
shall have the following powers and duties: 

(1) To represent the state in all matters pertaining to inter
state and international water rights affecting Idaho water resources; 
and to cooperate with all agencies, now existing or hereafter to be 
formed, within the state or within other jurisdictions, in matters 
affecting the development of the water resources of this state. 

{2) To prepare a present and continuing inventory of the water 
resources of this state, ascertain means and methods of conserving and 
augmenting these and determine as accurately as possible the most 
effective means by which these water resources may be applied for the 
benefit of the people of this state. 

(3) To conduct surveys, tests, investigations, research, exami
nations, studies, and estimates of cost relating to availability of 
unappropriated water, effective use of existing supply, conservation, 
storage, distribution and use of water. 

(4) To prepare and compile information and data obtained and to 
make the same available to interested individuals or agencies. 

(5) To cooperate with and coordinate activities with the adminis
trator of the division of environmental protection of the department 
of health and welfare as such activities relate to the functions of 
either or both departments concerning water quality. Such cooperation 
and coordination shall specifically require that: 

(a) The director meet at least quarterly with the administrator 
and his staff to discuss water quality programs. A copy of the 
minutes of such meeting shall be transmitted to the governor. 
(b) The director transmit to the administrator, reports and 
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information prepared by him pertaining to water quality programs, 
and proposed rules and regulations pertaining to water quality 
programs. 
(c) The director shall make available to the administrator and 
the administrator shall make available to the director all notices 
of hearings relating to the promulgation of rules and regulations 
relating to water quality, waste discharge permits, and stream 
channel alteration, as such directly affect water quality, and 
notices of any other hearings and meetings which relate to water 
quality. 
(6) To perform administrative duties and such other functions as 

the board may from time to time assign to the director to enable the 
board to carry out its powers and duties. 

(7) After notice, to suspend the issuance or further action on 
permits or applications as necessary to protect existing vested water 
rights or to ensure compliance with the provisions of chapter 2, title 
42, Idaho.Code, or to prevent violation of minimum flow provisions of 
the state water plan. 

(8) To promulgateJ adopt, modify, repeal and enforce rules and 
regulations implementing or effectuating the powers and duties of the 
department. 

Approved February 28, 1985. 

CHAPTER 16 
(s.B. No. 1007) 

AN ACT 

RELATING TO WATER RIGHTS; AMENDING CHAPTER 5, TITLE 61, IDAHO CODE, BY 
THE ADDITION OF A NEW SECTION 61-5028, IDAHO CODE, TO PROVIDE THAT 
GAIN UPON SALE OF A PUBLIC UTILITY'S WATER RIGHT SHALL ACCRUE TO 
THE BENEFIT OF THE RATEPAYERS. 

Be It Enacted by the Legislature of the State of Idaho: 

SECTION 1. That Chapter 5 1 Title 61, Idaho Code, be, and the same 
is hereby amended by the addition thereto of a NEW SECTION, to be 
known and designated as Section 61-502B, Idaho Code, and to read as 
follows: 

61-502B. ALLOCATION OF GAIN UPON SALE OF WATER RIGHT. The gain 
upon sale of a public utility's water right used for the generation of 
electricity shall accrue to the benefit of the ratepayers. 

Approved February 28 1 1985. 
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CHAPTER 17 
(S.B. No. 1008) 

AN ACT 

23 

RELATING TO WATER RIGHTS FOR HYDROPOWER PURPOSES; AMENDING SECTION 
42-203, IDAHO CODE, TO REDESIGNATE THE SECTION, TO MAKE CERTAIN 
ORGANIZATIONAL CHANGES AND TO PROVIDE FOR THE MAILING OF NOTICES 
TO PAID SUBSCRIBERS; AMENDING CHAPTER 2, TITLE 42, IDAHO CODE, BY 
THE ADDITION OF A NEW SECTION 42-203B, IDAHO CODE, TO PROVIDE THAT 
THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES SHALL HAVE THE 
AUTHORITY TO SUBORDINATE RIGHTS GRANTED FOR POWER PURPOSES TO 
SUBSEQUENT UPSTREAM RIGHTS, ANO TO LIMIT PERMITS OR LICENSES 
GRANTED FOR POWER PURPOSES TO A SPECIFIC TERM; AMENDING CHAPTER 2, 
TITLE 42, IDAHO CODE, BY THE ADDITION OF A NEW SECTION 42-203C, 
IDAHO CODE, TO PROVIDE THAT THE DEPARTMENT SHALL CONSIDER CRITERIA 
WHEN AN APPLICANT'S APPROPRIATION WOULD SIGNIFICANTLY REDUCE THE 
AMOUNT OF WATER AVAILABLE FOR A SUBORDINATED POWER USE; AMENDING 
CHAPTER 2, TITLE 42, IDAHO CODE, BY THE ADDITION OF A NEW SECTION 
42-203D, IDAHO CODE, TO PROVIDE THAT THE DEPARTMENT SHALL REVIEW 
ALL PERMITS ISSUED PRIOR TO THE EFFECTIVE DATE OF THIS ACT; PRO
VIDING THAT THE PROVISIONS OF THIS ACT SHALL NOT AFFECT ANY INTER
STATE COMPACT; AND PROVIDING SEVERABILITY. 

Be It Enacted by the Legislature of the State of Idaho: 

SECTION 1. That Section 42-203, Idaho Code, be, and the same is 
hereby amended to read as follows: 

42-203A. NOTICE UPON RECEIPT OF APPLICATION -- PROTEST HEARING 
AND FINDINGS -- APPEALS. 8n-and-after-the-passage,-approvai-and-effec
~ive-date-of-thi~-~ectTon,-apon (1) Upon receipt of an application to 
appropriate the waters of this state, the department of water 
resources, shall prepare a notice in such form as the department may 
prescribe, specifying: (a) the number of the application and ; (b) the 
date of filing thereof,; (c) the name and post-office address of the 
applicant;; (d) the sourceo"r"the water supply,; (e) the amount of 
water to be appropriated,; (£) in general the nature of the proposed 
use,LW_ the approximate location of the point of diversion,; (h} and 
the point of use,. The department shall also stat¼ng~ in said notice 
that any protest against the approval of such application, in form 
prescribed by the department, shall be filed with the department 
within ten (10) days from the last date of publication of such notice. 

(2) The director of the department of water resources shall cause 
the notice to be published in a newspaper printed within the county 

/,wherein the point of diversion lies, or in the event no newspaper is 
:·_:printed in said county, then in a newspaper of general circulation 
"·,:therein. Th±s When the a lication ro oses a diversion in excess of 

·en {10) c.f.s. or one thousand (1,000 acre feet, the director shall 
ause the notice to be ublished in a news a er or news a ers suffi
ient to achieve statewide circulation. An notice shall be published 
t least once each week £or two (2) successive weeks. 
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(3) The director of the department shall cause a copy of the 
notice of application to be sent by ordinary mail to any person who 
requests in writing to receive any class of notices of application and 
who pays an annual mailing fee as established by departmental regula
tion. 
~4) Any person, firm, association or corporation concerned in any 
such----:ipplication may, within the time allowed in the notice of appli
cation, file with said director of the department of water resources a 
written protest against the approval of such application, which pro
test shall state the name and address of protestant and shall be 
signed by him or by his agent or attorney and shall clearly set forth 
bis objections to the approval of such application. Hearing upon the 
protest so filed shall be held within sixty (60) days from the date 
such protest is received. Notice of this hearing shall be given by 
mailing notice not less than ten (10) days before the date of hearing 
and shall be forwarded ta both the applicant and the protestant, or 
protestants, by certified mail. Such notice shall state the names of 
the applicant and protestant, or protestantst the time and place fixed 
for the hearing and such other information as the director of the 
department of water resources may deem advisable. In the event that no 
protest is filed, then the director of the department of water 
resources may forthwith approve the application, providing the same in 
all respects conforms with the requirements of this chapter, and with 
the regulations of the department of water resources. 

(5) Such hearing shall be conducted in accordance with the provi
sionso'f section 42-1701A(l) and (2), Idaho Code. The director of the 
department of water resources shalt find and determine from the evi
dence presented to what use or uses the water sought to be appropri
ated can be and are intended to be applied. In all applications 
whether protested or not protested, where the proposed use is such 
(¼a) that it will reduce the quantity of water under existing water 
rights, or (ib) that the water supply itself is insufficient for the 
purpose for which it is sought to be appropriated, or (3c) where it 
appears to the satis(actiort of the department that such application is 
not made in good faith, is made for delay or speculative purposes, or 
(~d) that the applicant has not sufficient financial resources with 
wh1ch to complete the work involved therein, or (5e) that it will 
conflict with the local public interest, where the local public inter
est is defined as the affairs of the people in the area directly 
affected by the proposed use.-~he; the director of the department of 
water resources may reject such application and refuse issuance of a 
permit therefor, or may partially approve and grant a permit for a 
re~~ smaller quantity of water than applied for, or may grant a permit 
upon conditions. The provisions of this section shall apply to any 
boundary stream between this and any other state in all cases where 
the water sought to be appropriated has its source largely within the 
state, irrespective of the location of any proposed power generating 
plant. 

(6) Any person or corporation who has formally appeared at the 
hearing, feeting aggrieved by the judgment of the director of the 
department of water resources~ may seek judicial review thereof in 
accordance with section 42-l701A,4), Idaho Code. 
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SECTION 2. That Chapter 2, Title 42, Idaho Code, be, and the same 
is hereby amended by the addition thereto of a NEW SECTION, to be 
known and designated as Section 42-2038, Idaho Code, and to read as 
follows: 

42-2038. AUTHORITY TO SUBORDINATE RIGHTS NATURE OF SUBORDI-
NATED WATER RIGHT AND AUTHORITY TO ESTABLISH A SUBORDINATION CONDITION 

AUTHORITY TO LIMIT TERM OF PERMIT OR LICENSE. (1) The legislature 
finds and declares that it is in the public interest to specifically 
implement the state's power to regulate and limit the use of water for 
power purposes and to define the relationship betw~en the state and 
the holder of a water right for power purposes to the extent such 
right exceeds an established minimum flow. The purposes of the trust 
established by subsections (2) and (3) of this section are to assure 
an adequate supply of water for all future beneficial uses and to 
clarify and protect the right of a user of water for power purposes to 
continue using the water pending approval of depletionary future bene
ficial uses. 

{2} A water right for powet: purposes which is defined by agree
ment with the state as unsubordinated to the extent of a minimum flow 
established by state action shall remain unsubordinated as defined by 
the agreement. Any portion of the water rights for power purposes in 
excess of the level so established shall be held in trust by the state 
of Idaho, by and through the governor~ for the use and benefit of the 
user of the water for power purposes, and of the people of the state 
of Idaho. The ghts held in trust shall be subject to subordination 
to and depletion by future upstream beneficial users whose rights are 
acquired pursuant to state law. 

{3) Water rights for power purposes not defined by agreement with 
the state shall not be subject to depletion below any applicable mini
mum stream flow established by state action. Water rights for power 
purposes in excess of such minimum stream flow shall be held in trust 
by the state of Idaho, by and through the governor, for the use and 
benefit of the users of water for power purposes and of the people of 
the state of Idaho. The rights held in trust shall be subject to sub
ordination to and depletion by future upstream beneficial users whose 
rights are acquired pursuant to state law. 

(4) The user of water for power purposes as beneficiary of the 
trust established in subsections (2) and (3) of this section shall be 
entitled to use water available at its ·facilities to the extent of the 
water right, and to protect its rights to the use of the water as pro
vided by· state law against depletions or claims not in accordance with 
state law. 

(5) The governor or his designee· is hereby authorized and empow
ered to enter into agreements with holders of water rights for power 
put:poses to define that portion of thei1: water rights at or below the 
level of the applicable minimum stream flow as being unsubordinated to 
upstream beneficial uses and depletions, and to define such rights in 
excess thereof as being held in trust by the state under subsection 
(2) of this section. Such agreements shall be subject to ratification 
by law. The contr~ct entered into by the governor and the Idaho Power 
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Company on October 25, 1984, is hereby found and declared to be such 
an agreement, and the legislature hereby ratifies the governor's 
authority and power to enter into this agreement. 

(6) The director shall have the authority to subordinate the 
rights granted in a permit or license for power purposes to subsequent 
upstream beneficial depletionary uses. A subordinated water right for 
power use does not give rise ta any claim against, or right to inter
fere with~ the holder of subsequent upstream rights established pur
suant to state law. The director shall also have the authority to 
limit a permit or license for power purposes to a specific term. 

Subsection (6) of this section shall not apply to licenses which 
have already been issued as of the effective date of this act. 

SECTION 3. That Chapter 2, Title 42, Idaho Code, be, and the same 
is hereby amended by the addition thereto of a NEW SECTION, to be 
known and designated as Section 42-203C, Idaho Code, and ta read as 
follows: 

42-203C. HYDROPOWER WATER RIGHT -- CRITERIA FOR REALLOCATION 
WEIGHT -- BURDEN OF PROOF. (1) If an applicant intends to appropriate 
water which is or may be available for appropriation by reason of a 
subordination condition applicable to a water right for power pur
poses, then the director shall consider, prior to approving the appli
cation, the criteria established in section 42-203A, Idaho Code, and 
~hether the proposed use would significantly reduce, individually or 
cumulatively with other uses, the amount of water available to the 
holder of a water right used for power production and, if so, whether 
the proposed reduction is in the public interest. 

(2) (a) The director in making such public interest determi
nations for purposes of this section shall consider: 

(i) The potential benefits, both direct and indirect, that 
the proposed use would provide ta the state and local econ
omy; 
(ii) The economic impact the proposed use would have upon 
electric utility rates in the state of Idaho, and the avail
ability, foreseeability and cost of alternative energy 
sources to ameliorate such impact; 
(iii) The promotion of the family farming tradition; 
(iv) The promotion of full economic and multiple use devel
opment of the water resources of the state of Idaho; 
(v) In the Snake River Basin above the Murphy gauge whether 
the proposed development conforms ta a staged development 
policy of up to twenty thousand (20,000) acres per year or 
eighty thousand {80,000) acres in any four (4) year period. 
No single factor enumerated above shall be entitled to 

greater weight by the director in arriving at this determination. 
(b) The burden of proof under the provisions of this section 
shall be on the protestant. 

SECTION 4. That.Chapter 2, Title 42, Idaho Code, be, and the same 
is hereby amended by the addition thereto of a NEW SECTION, to be 
known and designated as Section 42-203D, Idaho Code, and to read as 



l,,. 17 '85 

t be such 
governor's 

Ii :iate the 
subsequent 
right for 

t inter
i :-ied pur
hority to 
f 1l. 

r :s which 
t. 

: t:he same 
to be -· co read as 

'.,&r!ON 
ppropdate 
, :i of a 
: ,:er pur
:he appli
~A:ie, and 
i lally or 

to the 
,, whether 

tetermi-

:~,;t, that: 
econ-

have upon 
1 avail

energy 

p 

I devel-
' •· 
1e whether 
! tlopment 
i. year ot: 
:1, period. 
!Htled to 

nation. 
•- section p 

i hes~ 
!, · to be 
~·read as 

~· 

! 
b, 

c. 18 '85 IDAHO SESSION LAWS 27 

follows: 

42-203D. REVIEW OF PERMITS -- OPPORTUNITY FOR HEAR.ING. (1) The 
department shall review alt permits issued prior to the effective date 
of this section, except to the extent a permit has been put to benefi
cial use prior to July 1, 1985, to determine whether they comply with 
the provisions of chapter 2, title 42, Idaho Code. If the, department 
finds that the proposed use does not satisfy the criteria of chapter 
2 title 4i, Idaho Code, then the department shall either cancel the 
p;rmit or impose the conditions ~equired to bring the permit into 
compliance with chapter 2, title 42, Idaho Code. If the department 
finds that the permit satisfies the criteria established in chapter 2, 
title 42, Idaho Code, then the department shall enter an order con
tinuing the permit. 

{2) The department shall provide an opportunity for hearing in 
accordance with section 42-1701A, Idaho Code, and sections 67-5209 
through 67-5215, Idaho Code, for each holder of a permit that is pro
posed either to be cancelled or made subject to new conditions. 

SECTION 5. This act shall not be construed as modifying, amend
ing, or repealing any interstate compact. 

SECTION 6. The provisions of this act are hereby declared to be 
severable and if any provision of this act or the application of such 
provision to any person or circumstance is declared invalid for any 
reason, such declaration shall not affect the validity of remaining 
portions of this act. 

Approved February 28, 1985. 

CHAPTER 18 
(H.B. No. 70) 

AN ACT 
RELATING TO THE ADJUDICATION OF WATER RIGHTS; AMENDING CHAPTER 14, 

TITLE 42, IDAHO CODE, BY THE ADDITION OF A NEW SECTlON 42-1406A, 
IDAHO CODE, TO PROVIDE FOR THE COMMENCEMENT OF AN ADJUDICATION OF 
THE WATER RIGHTS OF THE SNAl<E RIVER BASIN; AMENDING SECTION 
42-1409, IDAHO CODE, TO PROVIDE THAT IN AN ORDER REQUESTING JOIN
DER OF CLAIMANTS TO WATER IN A SYSTEM, THE ORDER SHALL INDICATE 
THAT A NOTICE OF CLAIM NEED NOT BE FILED FOR A WATER RIGHT evr
DENCED BY A VALID APPLICATION OR PERMIT ON FILE WITH THE DEPART
MENT OF WATER RESOURCES FOR WHICH PROOF OF BENEFICIAL USE HAS NOT 
BEEN ~!LED AND TO PROVIDE THAT A COURT IN A SUBSEQUENT ORDER OF 
JOINDER SHALL AUTHORIZE THE DIRECTOR OF THE DEPARTMENT OF WATER 
RESOURCES TO ORDER A NOTICE OF CLAIM TO BE FILED ON EACH PERMIT 
FOR WHICH PROOF OF BENEFICIAL USE HAS BEEN FILED PRIOR TO FILING 
WITH THE COURT OF THE REPORT OF PROPOSED FINDING OF WATER RIGHTS 
REQUIRED BY LAW; AMENDING SECTION 42-1414, IDAHO CODE, TO MODIFY 
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mined by the governing body, not to exceed eight per cent (8%) per 
month, may be deducted from the salary of each police officer and 
placed in said 11policeman 1 s retirement fund" by the treasurer. When 
all claims against the fund have been satisfied, the authority to levy 
according to this section shall terminate. 

Approved March 21, 1985. 

CHAPTER 224 
(H.B. No. 186, As Amended) 

AN ACT 
RELATING TO WATER RIGHTS FOR HYDROPOWER PURPOSES; AMENDING CHAPTER 2, 

TITLE 42t IDAHO CODE, BY THE ADDITION OF A NEW SECTION 42-203Bt 
IDAHO CODE, ro PROVIDE THAT THE DIRECTOR OF THE DEPARTMENT OF 
WATER RESOURCES SHALL HAVE THE AUTHORITY TO SUBORDINATE RIGHTS 
GRANTED FOR POWER PURPOSES TO SUBSEQUENT UPSTREAM RIGHTS, TO LIMIT 
PERMITS OR LICENSES GRANTED FOR POWER PURPOSES TO A SPECIFIC TERM, 
AND TO PROVIDE FACTORS THE DIRECTOR OF THE DEPARTMENT OF WATER 
RESOURCES rs TO CONSIDER IN LIMITING PERMITS OR LICENSES FOR POWER 
PURPOSES TO A SPECIFIC TERM. 

Be It Enacted by the Legislature of the State of Idah~: 

SECTION 1. That Chapter 2, Title 42, Idaho Code, be, and the same 
is hereby amended by the addition thereto of a NEW SECTION, ta be 
knOlilll and designated as Section 42-203B, Idaho Code, and to read as 
follows: 

42-2038. AUTHORITY TO SUBORDINATE RIGHTS -- NATURE OF SUBORDI
NATED WATER RIGHT AND AUTHORITY TO ESTABLISH A SUBORDINATION CONDITION 
-- AUTHORITY TO LIMIT TERM OF PERMIT OR LICENSE. (1) The legislature 
finds and declares that it is in the public interest to specifically 
implement the state's power to regulate and limit the use of water for 
power purposes and to define the relationship between the state and 
the holder of a wate~ right for power purposes to the extent such 
right exceeds an established minimum flow. The purposes of the trust 
established by subsections (2) and (3) of this section are to assure 
an adequate supply of water £or all future beneficial uses and to 
clarify and protect the right of a user of water for power purposes to 
continue using the water pending approval of depletionary future bene
ficial uses. 

(2) A ~ater right for power purposes which is defined by agree
ment with the state as unsubordinated to the extent of a minimum flow 
established by state action shall remain unsubordinated as defined by 
the agreement. Any portion of the water rights for power purposes in 
excess of the level so established shall be held in trust by the state 
of Idaho, by and through the governor, for the use and benefit of the 
user of the water for power purposes, and of the people of the state 
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of Idaho. The rights held in trust shall be subject to subordination 
to and depletion by future upstream beneficial users whose rights are 
acquired pursuant to state law. 

(3) Water rights for power purposes not defined by agreement with 
the state shall not be subject to depletion below any applicable mini
mum stream flow established by state action. Water rights for power 
purposes in excess of such minimum stream flow shall be held in trust 
by the state of Idaho, by and through the governor, for the use and 
benefit of the users of water for power purposes and of the people of 
the state of Idaho. The rights held in trust shall be subject to sub
ordination to and depletion by future consumptive upstream beneficial 
users whose rights are acquired pursuant to state law. 

(4) The user of water for power purposes as beneficiary of the 
trust established in subsections (2) and (3) of this section shall be 
entitled to use water available at its facilities to the extent of the 
water right, and to protect its rights to the use of the water as pro
vided by state law against depletions or claims not in accordance with 
state law. 

(5) The governor or his designee is hereby authorized and empow
ered to enter into agreements with holders of water rights for power 
purposes to define that portion of their water rights at or below the 
level of the applicable minimum stream flow as being unsubordinated to 
upstream beneficial uses and depletions, and to define such rights in 
excess thereof as being held in trust by the state under subsection 
(2) of this section. Such agreements shall be subject to ratification 
by law. The contract entered into by the governor and the Idaho Power 
Company on October 25, 1984, is hereby found and declared to be such 
an agreement, and the legislature hereby ratifies the governor's 
authority and power to enter into this agreement. 

(6) The director shall have the authority to subordinate the 
rights granted in a permit or license for power purposes to subsequent 
upstream beneficial depletionary uses. A subordinated water right for 
power use does not give rise to any claim against, or right to inter
fere with, the holder of subsequent upstream rights established pur
suant to state law. The director shall also have the authority to 
limit a permit or license for power purposes to a specific term. 

Subsection (6) of this section shall not apply to licenses which 
have already been issued as of the effective date of this act. 

(7) The director in the exercise of the authority to limit a 
permit or license for power purposes to a specific term of years shall 
designate the number of years through which the term of the license 
shall extend and for purposes of determining such date shall consider 
among other factors: 

(a) The term of any power purchase contract which is, or reason
ably may become, applicable to, such permit or license; 
(b) The policy of the Idaho public utilities commission (!PUC) 
regarding the term of power purchase contracts as administered by 
the IPUC under and pursuant to the authority of the public utility 
regulatory policy act of 1978 (PURPA); 
(c} The term of any federal energy regulatory commission (FERC) 
license granted, or which reasonably may be granted, with respect 
to any particular permit or license for power purpose; 
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(d) Existing downstream ~ater uses established pursuant to state 
law. 

The term of yea.rs shall be determined at the time of issuance of the 
permit, or as soon thereafter as practicable if adequate information 
is not then available. The term of years shall commence upon applica
tion of water to beneficiaL use. The term of years, once established, 
shall not thereafter be modified except in accordance with due process 
of law. 

Approved March 21, 1985. 

CHAPTER 225 
(H.B. No. 190) 

AN ACT 
RELATING TO A FREE FISHING DAY; AMENDING SECTION 36-401, IDAHO CODE, 

TO PROVIDE THAT NO FISHING LICENSE SHALL BE REQUIRED FOR ANY 
PERSON. TO FISH ON A FREE FISHING DAY AS MAY BE DESIGNATED BY THE 
FISH AND GAME COMMISSION. 

Be It Enacted by the Legislature of the State of Idaho: 

SECTION 1. That Section 36-401, Idaho Code, be, arui the same 1s 
hereby amended to read as follows: 

36-401. HUNTING, TRAPPING, FISHING OR CARRYING UNCASED FIREARM 
LICENSE REQUIREMENT -- EXCEPTIONS. It is a misdemeanor for any person 
to hunt, trap, or fish for or take any wild animal, bird or fish of 
this state or have in his possession any uncased firearm while in the 
fields or forests of the state, without first having procured a li
cense as hereinafter provided. Provided that no license shall be 
required: 

(a) Uncased Firearms. For residents of this state to carry 
uncased firearms on property owned, leased or controlled by them or on 
adjoining property for the purpose of taking predatory animals. 

(b) 1. For children under the age of fourteen (14) years who are 
residents of this state to fish during the open season therefor. 
2. For nonresident children under the age of fourteen (14) years 
to fish during the open season therefor provided they are accompa
nied by the holder of a valid fishing license, and provided fur
ther that any fish caught by such nonresident children shall be 
included in the bag and possession limit of such license bolder. 
3. For resident children under the age of twelve (12) years to 
hunt, take or kill predatory, unprotected birds and animals by 
means other than with firearms. 
4. For resident children under the age of fourteen (14) years to 
trap muskrats from irrigation ditches or property on which they 
live during the open season. 
(c) For any person to fish on a "free fishing day" as may be 
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CHAPTER 204 
(S.B. No. 1205) 

AN ACT 

C. 204 I 85 

RELATING TO THE STATE WATER PLAN; RATIFYING AND APPROVING AMENDMENTS 
TO POLICY 32 OF THE STATE WATER PLAN ADOPTED BY THE WATER RESOURCE 
BOARD ON MARCH 1, 1985; AND REPEALING SECTION 42-1736A, IDAliQ 
CODE. 

Be It Enacted by the Legislature of the State of Idaho: 

SECTION 1. That the amendments to Policy 32 of the Idaho State 
Water Plan, which amendments were adopted by Resolution of the Idaho 
Water Resource Board on March 1, 1985, be, and the same are hereby 
ratified and approved. 

SECTION 2. That Section 42-l736A, Idaho Code, be, and the same is 
hereby repealed. 

Approved March 22, 1985. 

CHAPTER 205 
(S.B. No. 1208) 

AN ACT 
APPROPRIATING MONEYS TO THE SUPREME COURT FOR FISCAL YEAR 1986. 

'Be It Enacted by the Legislature of the State of Idaho: 

SECTION 1. There is hereby appropriated to the Supreme Court the 
following amount from the listed account for the period July 1, 1985, 
through June 30, 1986: 
FROM: 
General Account 

Approved Ma?ch 22, 1985. 

CHAPTER 206 
(S.B. No. 1209) 

AN ACT 

$117,500 

APPROPRIATING MO~EYS TO THE DEPARTMENT OF PARKS AND RECREATION FOR 
FISCAL YEAR i986. 

Be It Enacted_ by the Legislature of the State of Idaho! 
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pay all actual burial costs. In case a person confined or detained was 
initially arrested by a city police officer for violation of the motor 
vehicle laws of this state or for violation of a city ordinance, the 
cost of such confinement or detention shall be a charge against such 
city by the county wherein the order of confinement was entered. All 
payments under this section shall be acted upon fo~ each calendar 
month by the second Monday of the month following the date of billing. 

Approved March 24, 1986. 

CHAPTER 116 
(s.B. No. 1349) 

AN ACT 
RELATING TO PUBLIC DEPOSITORIES; REPEALING SECTION 57-133A, IDAHO 

CODE. 

Be It Enacted by the Legislature of the State of Idaho: 

SECTION 1. That Section 57-133A, Idaho Code, be, and the same 1s 
hereby repealed. 

Approved March 24, 1986. 

CHAPTER 117 
(S.B. No. 1358, As Amended) 

AN ACT 
RELATING TO TRUST WATERS ON THE SNAKE RIVER ESTABLISHED PURSUANT TO 

AGREEMENT; AMENDING SECTION 42-203B, IDAHO CODE, TO PROVIDE THAT A 
USER OF WATER FOR POWER PURPOSES SUBORDINATED BY A PERMIT ISSUED 
AFTER JULY I. 1985, OR BY AN AGREffMENT, MAY CONTINUE USING THE 
WATER PENDING APPROVAL OF DEPLETIONARY FUTURE BENEFICIAL USES, TO 
CLARIFY APPLICATION TO CERTAIN WATERS OF THE SNAKE RIVER OR A SUR
FACE OR GROUND WATER !RIBUTARY TO THE SNAKE RIVER UPSTREAM FROM 
MILNER DAM, TO PROVIDE APPLICATION TO CERTAIN WATERS OF THE SNAKE 
RIVER OR A SURFACE OR GROUND WATER TRIBUTARY TO THE SNAKE RIVER 
DOWNSTREAM FROM MILNER DAM REGARDING THE DETERMINATION AND ADMIN
ISTRATION OF RIGHTS TO THE USE OF CERTAIN WATERS OF THE SNAKE 
RIVER, AND TO PROVIDE REFERENCES TO IDAHO CODE CITATIONS; AMENDING 
SECTION 42-Z03C, IDAHO CODE, TO PROVIDE IF AN APPLICANT INTENDS TO 
APPROPRIATE WATER WHICH IS HELD IN TRUST BY THE STATE OF IDAHO 
PURSUANT TO CERTAIN LAW, THE DIRECTOR OF THE DEPARTMENT OF WATER 
RESOURCES SHALL CONSIDER WHETI:IER THE PROPOSED USE INDIVIDUALLY OR 
CUMULATIVELY WITH OTHER EXISTING USES OR USES REASONABLY LIKELY TO 
EXIST WITHIN TWELVE MONTHS OF THE PROPOSED USE WOULD SIGNIFICANTLY 
REDUCE THE AMOUNT OF TRUST WATER AVAILABLE TO THE HOLDER OF THE 
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WATER RIGHT USED FOB. POWER PRODUCTION~ WHICH IS DEFINED BY AN 
AGREEMENT PURSUANT TO IDAHO LAW; AND AMENDING SECTION 42-2030, 
IDAHO CODE, TO PROVIDE THAT THE DIRgCTOR OF THE DEPARTMENT OF 
WATER RESOURCES SHALL REVIEW ALL PERMITS ISSUED PRIOR TO JULY l, 
1985, WHICH PROPOSE TO DIVERT WATER HELD IN TRUST BY THE STATE OF 
IDAHO PURSUANT TO CERTAIN STATE LA~, TO DETERMINE WHETHER THEY 
COMPLY WITH CERTAIN STATE LAW, TO PROVIDE IF THE DEPARTMENT FINDS 
THAT PROPOSED USE IS ALLOWED UNDER CERTAIN STATE LAW, THEN THE 
DEPARTMENT SHALL ENTER AN ORDER CONTINUING THE PERMIT, TO CLARIFY 
LANGUAGE AND TO PROVIDE CORRECT CITATIONS; AND DECLARING AN EMER
GENCY. 

Be It Enacted by the Legislature of the State of Idaho: 

SECTION 1, That Section 42-203B, Idaho Code, be, and the same is 
hereby amended to read as follows: 

42-203B. AUTHORITY TO SUBORDINATE RIGHTS NATURE OF SUBORDI-
NATED WATER RIGHT AND AUTHORITY TO ESTABLISH A SUBORDINATION CONDITION 
__ AUTHORITY TO LIMIT TERM OF PERMIT OR LICENSE. (1) The legislature 
finds and declares that it is in the public interest to specifically 
implement the state's power to regulate and limit the use of water for 
power purposes and to define the relationship between the state and 
the holder of a water right for power purposes to the extent such 
right exceeds an established minimum flow. The purposes of the trust 
established by subsections (2) and (3) of this section are to assure 
an adequate supply of ~ater for all future beneficial uses and to 
clarify and protect the right of a user of water for power purposes 
subordinated by a permit issued after July 1, 1985, or by an agree
ment~ to continue using the water pending approval of depletionary 
'fu'ture beneficial uses. 

(2) A water right for power purposes which is defined by agree
ment with the state as unsubordinated to the extent of a minimum flow 
established by state action shall remain unsubordinated as defined by 
the agreement. Any portion of the water rights for power purposes in 
excess of the level so established shall be held in trust by the state 
of Idaho, by and through the governor, for the use and benefit of the 
user of the water for power purposes, and of the people of the state 
of Idaho; provided, however, that application of the provisions of 
this section to water rights for hydropower purposes on the Snake 
river or its tributaries downstream from Milner dam shall not place in 
trust any water from the Snake river or surface or ground water tribu
tary to the Snake river upstream from Milner dam. For the purposes of 
the determination and administration of rights to the use of the 
waters of the Snake river or its tributaries downstream from Milner 
dam, no portion of the waters of the Snake river or surface or groun~ 
water tributary to the Snake river upstream from Milner dam shall be 
considered. The rights held in trust shall be subject to subordination 
to and depletion by future upstream beneficial users whose rights are 
acquired pursuant to state law, including compliance with the require
ments of section 42-203C, Idaho Code. 

(3) Water rights for power purposes not defined by agreement with 
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the state shall not be subject to depletion below any applicable mini
mum stream flow established by state action. Water rights for power 
purposes in excess of such minimum stream flow shall be held in trust 
by the state of Idaho, by and through the governor, for the use anQ 
benefit of the users of water for power purposes and of the people of 
the state of Idaho. The rights held in trust shall be subject to sub~ 
ordination to and depletion by future consumptive upstream beneficial 
users whose rights are acquired pursuant to state lawt excludinj_ 
compliance with the requirements of section 42-203C, Idaho Code. 

{4) The user of water for power purposes as beneficiary of the 
trust established in subsections (2) and (3) of this section shall be 
entitled to use water available at its facilities to the extent of the 
water right, and to protect its rights to the use of the water as pro
vided by state law against depletions or claims not in accordance with 
state law. 

(S) The go~ernor or his designee is hereby authorized and empow
ered to enter into agreements with holders of water rights for power 
purposes to define that portion of their water rights at or below the 
level of the applicable minimum stream flow as being unsubordinated to 
upstream beneficial uses and depletions, and to define such rights in 
excess thereof as being held in trust by the state under subsection 
(2) of this section. Such agreements shall be subject to ratification 
by law. The contract entered into by the governor and the Idaho Po~er 
Company on October 25, 1984, is hereby found and declared to be such 
an agreement, and the legislature hereby ratifies the governor's 
authority and power to enter into this agreement. 

(6) The director shall have the authority to subordinate the 
rights granted in a permit or license for power purposes to subsequent 
upstream benefi~ial depletionary uses. A subordinated water right for 
power use does not give rise to any claim against, or right to inter
fere with, the holder of subsequent upstream rights established pur
suant to state law, - The director shall also have the authority to 
limit a permit or license for pOYer purposes to a specific term. 

Subsection (6} of this section shall not apply to licenses which 
have already been issued as of the effective date of this act. 

(7) The director in the exercise of the authority to limit a 
permit or license for power purposes to a specific term of years shall 
designate the number of years through which the term of the license 
shall extend and for purposes of determining such date shall consider 
among other factors: 

(a) The term of any power purchase contract which is, or reason
ably may become, applicable to, such permit or license; 
(b) The policy of the Idaho public utilities commission (IPUC) 
regarding the term of power purchase contracts as administered by 
the IPUC under and pursuant to the authority of the public utility 
regulatory policy act of 1978 (PURPA); 
(c} The term of any federal energy regulatory commission (fERC) 
license granted, or which reasonably may be granted, with respect 
to any particular permit or license for power purpose; 
(d) Existing downstream water uses established pursuant to state 
law. 

The term of years shall be determined at the time of issuance of the 
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permit, or as soon thereafter as practicable if adequate information 
is not then available. The term of years shall commence upon applica
tion of water to beneficial use. The term of years, once established, 
shall not thereafter be modified except in accordance with due process 
of law, 

SECTION 2. That Section 42-203Ct Idaho Code, be, and the same is 
hereby amended to read as follows: 

42-203C. HYDROPOWER WATER RIGHT -- CRITERIA FOR REALLOCATION -
WEIGHT -- BURDEN OF PROOF. (l} If an applicant intends to appropriate 
water which is or-may-be-avairabre-for-appropriatio~-by-reason-of-a 
~abordTnat±on-eondition-appticabre-to-a-water--right--for--power--par
po~e~,-ehen held in trust by the state of Idaho pursuant to subsection 
(5) of section 42-203B, Idaho Code, the director shall consider, prior 
to approving the application, the criteria established in section 
42-203A, Idaho Code, and whether the proposed use woerd--~ign±fieant¼y 
redace, individually or cumulatively with other existing uses, or uses 
reasonably likely to exist within twelve (12) months of the proposed 
use, would significantly reduce the amount of trust water available to 
the holder of a the water right used for power production that is 
defined by agree:;;ient pursuant to subsection (S) of section 42-203B, 
Idaho Code, and, if so, whether the proposed reduction 1s 1n the 
public interest. 

(2) (a) The director 
nations for purposes of 

(i) The potential 
the proposed use 
omy; 

in making such public interest deterrni
this section shall consider: 
benefits, both direct and indirect, that 
would provide to the state and local econ-

(ii) The economic impact the proposed use would have upon 
electric utility rates in the state of IdahOi and the avail
ability, foreseeability and cost of alternative energy 
sources to ameliorate such impact; 
(iii) The promotion of the family farming tradition; 
(iv) The promotion of full economic and multiple use devel
opment of the water resources of the state of Idaho; 
(v) In the Snake River Basin above the Murphy gauge whether 
the proposed development conforms to a staged development 
policy of up to twenty thousand (20,000) acres per year or 
eighty thousand (80,000) acres in any four (4) year period. 
No single factor enumerated above shall be entitled to 

greater weight by the director in arriving at this determination. 
(b) The burden of proof under the provisions of this section 
shall be on the protestant. 

SECTION 3. That Section 42-203D, Idaho Code, be, and the same is 
hereby amended to read as follows: 

42-203D. REVIE~ OF PERMITS -- OPPORTUNITY FOR HEARING. (1) The 
director of the department of water resources shall review all permits 

~issued prior to the-effective-date-of-this-section July 1, 1985, which 
'£ropose to divert water held in trust by the state of Idaho pursuant 
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to subsection (5) of section 42-203B, Idaho Code~ except to the extent 
a permit has been put to beneficial use prior to July 11 1985, ta 
determine whether they comply with the provisions of chapter-i,-tit¼e 
4% section 42-203C, Idaho Code. If the department finds that the pro
posed use is allowed under section 42-203C, Idaho Code, then the 
department shall enter an order continuing the permit. If the depart= 
ment finds that the proposed use doe~--not--sat±sfy--the--eriterra--0£ 
chapte~--%7-tit!e-4i is not allowed under section 42-2O3C, Idaho Code, 
then the department shall either cancel the permit or impose the 
conditions required to bring the permit into compliance with chapter 
27-titre-42 section 42-203C, Idaho Code. ff-the-department-£¼nd$--that 
the--perm¼t-~att$f~e~-the-eriteria-e$tabtr$hed-¼n-ehapter-z;-titte-4i, 
fdaho-eode,-then-tbe-department-shatl-eneer-an--order--eo~trnning--the 
permit. 

(2) The depa~tment shall provide an opportunity for hearing in 
accordance with section 42-1701A, Idaho Code, and sections 67-5209 
through 67-5215, Idaho Code, for each holder of a permit that is pro
posed either to be cancelled or made subject to new conditions. 

SECTION 4. An emergency existing therefor, which emergency is 
hereby declared to exist, this act shall be in full force and effect 
on and after its passage and approval. 

Approved March 24, 1986. 

RELATING TO PORT DISTRICT 
70-1612, IDAHO CODE, 
PUBLIC BIDDING. 

CHAPTER 118 
(S.B. No. 1417) 

AN ACT 
PURCHASING PROCEDURES; AMENDING SECTION 
TO INCREASE THE MINIMUM PURCHASE REQUIRING 

Be It Enacted by the Legislature of the State of Idaho: 

SECTION 1. That Section 70-1612, Idaho Cade, be, and the same lS 

hereby amended to read as follows: 

70-1612. PURCHASING PROCEDURES CONTRACTS. (1) Upon all pur-
chases and/or works involving five ten thousand dollars ($510 1 000) or 
less, based upon the liability assumed by a port district thereon, all 
material required by a port district may be procured in the open 
market or by contract and all work ordered may be done by contract or 
day labor. All such purchases and/or works involving in excess of fr~e 
ten thousand dollars ($510,000), as so measured, shall be let upon 
contract in the manner herein provided. All such contracts shall be 
let at public bidding upon notice published a~ least once in a news
paper in the district at least ten (10) days before the letting, call
ing for sealed bids upon the work, plans and specifications for which 
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C 
West's Idaho Code Annotated Currentness 

Title 42. Irrigation and Drainage-Water Rights and Reclamation 
"!I Chapter 2. Appropriation of Water-Permits, Certificates, and Licenses-- Survey (Refs & Annos} 

-+ § 42-203A. Notice upon receipt of application-Protest-Hearing and findings-Appeals 

(I) Upon receipt of an application to appropriate the waters of this state, the department of water resources shall 
prepare a notice in such fonn as the department may prescribe, specifying: (a) the number of the appltcation; (b) 
the date of filing thereof; (c) the name and post-office address of the applicant; (d) the source of the water supply; 
(e) the amount of water to be appropriated; (f) in general the nature of the proposed use; (g) the approximate 
location of the point of diversion; and (h} the point of use, The department shaU also state in said notice that any 
protest against the approval of such application, in form prescribed by the department, shall be filed with the 
department within ten (10) days from the last date of publication of such notice. 

(2) The director of the department of water resources shall cause the notice to be published in a newspaper printed 
within the county wherein the point of diversion Hes or, in the event no newspaper is printed in said county, then in 
a newspaper of general circulation therein. When the application proposes a diversion in excess often (10) c.f.s. or 
one thousand (1,000) acre feet, the director shall cause the notice to be published in a newspaper or newspapers 
sufficient to achieve statewide circulation. Any notice shalJ be published at least once each week for two (2) 
successive weeks. 

(J) The director of the department shall cause a copy of the notice of application to be sent by ordinary mail to any 
person who requests in writing to receive any class of notices of application and who pays an annual mailing fee as 
established by departmental regulation. 

(4) Any person, finn, association or corporation concerned in any such application may, within the time allowed in 
the notice of application, file with said director of the department of water resources a written protest, together with 
the statutory filing fee as provided in section 42-221, Idaho Code, against the approval of such application, which 
protest shall state the name and address of protestant and shal1 be signed by him or by his agent or attorney and 
shall clearly set forth his objections to the approval of such application. Hearing upon the protest so filed shall be 
held within sixty (60) days from the date such protest is received. Notice of this hearing shall be given by mailing 
notice not less tl1an ten (l 0) days before the date of hearing and shall be forwarded to both the applicant and the 
protestant, or protestants, by certified mail. Such notice shall state the names of the applicant and protestant, or 
protestants, the time and place fixed for the hearing and such other information as the director of the department of 
water resources may deem advisable. In the event that no protest is filed., then the director of the department of 
water resources may forthwith approve the application, providing the same in all respects conforms with the 
requirements of this chapter, and with the regulations of the department of water resources. 

(5) Such hearing shall be conducted in accordance with the provisions of section 42-l 70IA(l) and (2), Idaho Code 
. The director of the department of water resources shall fmd and detennine from the evidence presented to what 
use or uses the water sought to be appropriated can be and are intended to be applied. In all applications whether 
protested or not protested, where the proposed use is such (a) that it will reduce the quantity of water under existing 
water rights, or (b) that the water supply itself is insufficient for the purpose for which it is sought to be 
appropriated, or (c) where it appears to the satisfaction of the director that such application is not made in good 
faith, is made for defay or speculative purposes, or (d) that the applicant has not sufficient financial resources with 

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works. 
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which to complete the work involved therein, or (e) that it will conflict with the local public interest as defined in 
section 42-202B, Idaho Code, or {f) that it is contrary to conservation of water resources within the state of Idaho, 
or (g) that it will adversely affect the 1ocal economy of the watershed or local area within which the source of water 
for the proposed use originates, in the case where the place of use is outside of the watershed or local area where 
the. source of water originates; the director of the departtnent of water resmuces may reject such application and 
refuse issuance of a pennit therefor, or may partially approve and grant a permit for a smaller quantity of water 
than applied for, or may grant a permit upon conditions. Provided however, that minimum stream flow water rights 
may not be established under the local public interest criterion, and may only be established pursuant to chapter 15, 
tide 42, Idaho Code. The provisions of this section shall apply to any boundary stream between this and any other 
state in all cases where the water sought to be appropriated has its source largely within the state, irrespective of the 
location of any proposed power generating plant. 

(6) A.ny person or corporation who has formally appeared at the hearing, aggrieved by the judgment of the director 
of the department of water resources, may seek judicial review thereof in accordance with section 42-170 lA( 4), 
Idaho Code. 

S.L. 1929, ch. 212, § I; S.L. 1935, ch. 145, § 2; S.L. 1967, ch. 374, § 2; S.L. 1969, ch. 469, § 1, S.L. 1978, ch. 
306, § I; S.L. 1980, ch. 238, § 2; S.L. 1985, ch. 17, § 1; S.L. 1990, ch. 141, § 4; S.L. 1994, ch. 64, § l; S.L. 2003, 
ch. 298, § 2. 

Codifications: C.S. 1919, § 5569A; I.C.A., § 41-203. 

LAW REVIEW AND JOURNAL COMMENTARIES 

A Shift in Idaho's Standing Doctrine. (1997). 34 Idaho L. Rev. 127. 

Beyond Reserved Rights; Water Resource Protection for the Public Lands. Teresa Rice, (1991-1992). 28 Idaho L. 
Rev. 715. 

Closing the Floodgates? Idaho's Statutory Limitation on the Public Trust Doctrine. (1997). 34 Idaho L. Rev. 91. 

Saving Idaho's Salmon. Michael C. Blumm., (1991-1992). 28 Idaho L Rev. 667. 

LIBRARY REFERENCES 

Waters and Water Courses €=133. 
Westlaw Key Number Search: 405k 133. 
C.J.S. Waters§§ 333 to 337,357,359 to 360,362 to 364,367,391,435. 

RESEARCH REFERENCES 

Treatises and Practice Aids 

Law of Water Rights and Resources § 5:35, Priority -- Modification of Priority -- Ad:minfatrative Suspension and 
Subordination. 

Law of Water Rights and Resources§ 5:47, Administrative Permits -- Procedure. 

NOTES OF DECISIONS 

Amendment of permits 6 
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C 
West's Idaho Code Annotated Currentness 

Title 42. Irrigation and Drainage--Water Rights and Reclamation 
'Iii Chapter 2. Appropriation ofWater--Permits, Certificates, and Licenses-- Survey (Refs & Annos) 

➔ § 42-203B. Authority to subordinate rights-Nature of subordinated water right and authority to 
establish a subordination condition-Authority to limit term of permit or license 

(1) The legislature finds and declares that it is in the public interest to specifically implement the state's power to 
regulate and limit the use of water for power purposes and to define the relationship between the state and the 
holder of a water right for power purposes to the extent such right exceeds an established minimwn flow. The 
purposes of the trust established by subsections {2) and (3) of this section are to assure an adequate supply of water 
for all future beneficial uses and to clarify and protect the right of a user of water for power purposes subordinated 
by a permit issued after July 1, 1985, or by an agreement, to continue using the water pending approval of 
depletionary future beneficial uses. 

(2) A water right for power purposes which is defined by agreement with the state as unsubordinated to the extent 
of a minimum flow established by state action shall remain unsubordinated as defined by the agreement. Any 
portion of the water rights for power purposes in excess of the level so established shall be held in trust by the state 
of Idaho, by and through the governor, for the use and benefit of the user of the water for power purposes, and of 
the people of the state of Idaho; provided, however, that application of the provisions of this section to water rights 
for hydropower purposes on the Snake river or its tributaries downstream from Milner dam shall not place in trust 
any water from the Snake river or surface or ground water tributary to the Snake river upstream from Milner dam. 
For the purposes of the determination and administration of rights to the use of the waters of the Snake river or its 
tributaries downstream from Milner dam, no portion of the waters of the Snake river or surface or ground water 
tributary to the Snake river upstream from Milner dam shall be considered. The rights held in trust shall be subject 
to subordination to and depletion by future upstream beneficial users whose rights are acquired pursuant to state 
law, including compliance with the requirements of section 42-203C, Idaho Code. 

(3) Water rights for power purposes not defined by agreement with the state shall not be subject to depletion below 
any applicable minimum stream flow established by state action. Water rights for power purposes in excess of 
such minimum stream flow shall be held in trust by the state of Idaho, by and through the governor, for the use and 
benefit of the users of water for power purposes and of the people of the state of Idaho. The rights held in trust 
shall be subject to subordination to and depletion by future consumptive upstream beneficial users whose rights are 
acquired pursuant to state law, excluding compliance with the requirements of section 42-203C, Idaho Code. 

(4) The user of water for power purposes as beneficiary of the trust established in subsections (2) and (3) of this 
section shall be entitled to use water available at its facilities to the extent of the water right, and to protect its 
rights to the use of the water as provided by state law against depletions or claims not in accordance with state law. 

(5) The governor or his designee is hereby authorized and empowered to enter into agreements with holders of 
water rights for power purposes to define that portion of their water rights at or below the level of the applicable 
minimum stream flow as being unsubordinated to upstream beneficial uses and depletions, and to define such rights 
in excess thereof as being held in trust by the state under subsection (2) of this section. Such agreements shall be 
subject to ratification by law. The contract entered into by the governor and the Idaho Power Company on October 
25, 1984, is hereby found and declared to be such an agreement, and the legislature hereby ratifies the governor's 
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authority and power to enter into this agreement. 

{6) The director shall have the authority to subordinate the rights granted in a pennit or license for power purposes 
to subsequent upstream beneficial depletionary uses. A subordinated water right for power use does not give rise 
to any claim against, or right to interfere with, the holder of subsequent upstream rights established pursuant to 
state law. The director shall also have the authority to limit a permit or license for power purposes to a specific 
term. 

Subsection (6) of this section shall not apply to licenses which have already been issued as of the effective date of 
this act. 

(7) The director in the exercise of the authority to limit a permit or license for power purposes to a specific tenn of 
years shall designate the number of years through which the term of the license shall extend and for purposes of 
determining such date shall consider among other factors: 

(a) The term of any power purchase contract which is, or reasonably may become, applicable to, such pennit or 
license; 

(b) The policy of the Idaho public utilities commission (IPUC) regarding the term of power purchase contracts as 
administered by the IPUC under and pursuant to the authority of the public utility regulatory policy act of 1978 
(PURPA) [FNl]; 

(c) The term of any federal energy regulatory commission (FERC) license granted, or which reasonably may be 
granted, with respect to any particular permit or license for power purpose; 

(d) Existing dovmstream water uses established pursuant to state Jaw. 

The tenn of years shall be determined at the time of issuance of the permit, or as soon thereafter as practicable if 
adequate infonnation is not then available. The term of years shaH commence upon application of water to 
beneficial use. The term of years, once established, shall not thereafter be modified except in accordance with due 
process of law. 

S.L. 1985, ch. 17, § 2; S.L. 1985, ch. 224, § 1; S.L. 1986, ch. 117, § l. 

[FNl] 16 U.S.C.A. § 2601 et seq. 

LAW REVIEW AND JOURNAL COMMENTARIES 

A New Look at the Historical, Legal and Practical Dimensions of Idaho's Biggest Water Rights Controversy. 
Jeffrey C. Fereday and Michael C. Creamer, (1991~ 1992). 28 Idaho L. Rev. 573. 

Historical Development of Instream Flows in Idaho. Josephine P. Beeman, (March, 1994). 37-MAR Advocate 
(Idaho) 16. 

LIBRARY REFERENCES 

Waters and Water Courses €=:>140 to 144. 
Westlaw Key :Number Searches: 405kl40 to 405kl44. 
C.J.S. Waters§§ 142,370 to 376,380,387, 391 to 394. 

RESEARCH REFERENCES 
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l.C. § 42-203B 

Treatises and Practice Aids 

Law of Water Rights and Resources § 5:35, Priority -- Modification of Priority -- Administrative Suspension and 

Subordination. 

NOTES OF DECISIONS 

Judicial review 1 
Water Rights-Subordination 2 

l. Judicial review 

Supreme Court was not precluded by docrrine of separation of powers from reviewing constitutionality of statute 
implementing agreement between state and power company regarding competing water rights, even though the 
advisability of the agreement, supported by both the executive and legislative branches, was not a proper subject 
for a judicial deliberation, where issue presented was whether the statute violated due process and equal protection. 
Laws 1985, c. 14, §§ l et seq., 2, 3; c. 15, § l et seq.; c. 16, § 1 et seq.; c. 17, § 1 et seq.; c. 18, §§ 1, 3, 4; c. 
162, § l et seq.; c. 204, § 1 et seq.; I.C. § 42-203B; Const. Art. 2, § I; U.S.CA. Const.Amend. 14. Miles v. 
Idaho Power Co., 1989, 116 ldabo 635, 778 P.2d 757. Constitutional Law€:= 70.1(9); Constitutional Law€:= 73 

2. Water Rights-Subordination 

l.C. § 42-203B, ID ST§ 42-203B 

Current through the 2006 l st Extraordinary Session of the 
58th Legislature, Ch. 1 

Copr. © 2006 Thomson/West. 

END OF DOCUMENT 

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works. 

1 '.) /1 R/?00(; 





Page 2 of 3 

Page 1 

I.C. § 42-203C 

C 
West's Idaho Code Annotated Currentness 

Title 42. Irrigation and Drainage--Water Rights and Reclamation 
"ii Chapter 2. Appropriation of Water-Pennits, Certificates, and Licenses-- Survey (Refs & Annos) 

-+§ 42-203C. Hydropower water right-Criteria for realJocation-Weight-B11rden of proof 

( 1) If an applicant intends to appropriate water which is held in trust by the state of Idaho pursuant to subsection 
(5) of section 42-203B, Idaho Code, the director shaU consider, prior to approving the applicatio~, the criteria 
established in section 42-203A, Idaho Code, and whether the proposed use, individually or cumulatively with other 
existing uses, or uses reasonably likely to exist within twelve (12) months of the proposed use, would significantly 
reduce the amount of trust water available to the holder of the water right used for power production that is defined 
by agreement pursuant to subsection (5) of section 42-203B, Idaho Code, and, if so, whether the proposed 
reduction is in the public interest. 

(2) (a) The direc..ior in making such public interest detenninations for purposes of this section shall consider: 

(i) The potentfal benefits, both direct and indirect, that the proposed use would provide to the state and local 
economy; 

(ii) The economic impact the proposed use would have upon electric utility rates in the state ofldaho, and the 
availability, foreseeability and cost of alternative energy sources to ameliorate such impact; 

(iii) The promotion of the famiJy fanning tradition; 

(iv) The promotion of full economic and multiple use development of the water resources of the state of Idaho; 

(v) In the Snake River Basin above the Murphy gauge whether the proposed development confonns to a staged 
development policy of up to twenty thousand (20,000) acres per year or eighty thousand (80,000) acres in any 
four ( 4) year period. 

No single factor enumerated above shall be entitled to greater weight by the director in arriving at this 
determination. 

(b) The burden of proof under the provisions of this section shall be on the protestant. 

S.L. 1985, ch. 17, § 3; S.L. 1986, ch. 117, § 2. 

LAW REVlEW AND JOURNAL COMMENT ARJES 

A New Look at the Historical, Legal and Practical Dimensions of Idaho's Biggest Water Rights Controversy. 
Jeffrey C. Fereday and Michael C. Creamer, (l 991- 1992). 28 Idaho L. Rev. 573. 

Historical Development of Instream Flows in Idaho. Josephine P. Beeman, (March, 1994). 37-MAR Advocate 
(Idaho) 16. 

© 2006 Thomson/West No Claim to Orig. U.S. Govt. Works. 
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Waters and Water Courses €=133. 
Westlaw Key Number Search: 405k133. 
C.J.S. Waters§§ 333 to 337,357,359 to 360,362 to 364,367,391,435. 

LC. § 42-203C, ID ST § 42-203C 

Current through the 2006 1st Extraordinary Session of the 
58th Legislature, Ch. 1 

Copr. /0 2006 Thomson/West 
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LC. ~ 42-203D 

C 
West's Idaho Code Annotated Currentness 

Title 42. Irrigation and Drainage--Water Rights and Reclamation 
"Ii Chapter 2. Appropriation ofWater-Pennits, Certificates, and Licenses-- Survey (Refs & Annos) 

.,.§ 42-203D. Review of permits-Opportunity for hearing 

(l) The director of the department of water resources shall review all permits issued prior to July 1, 1985, which 
propose to divert water held in trust by the state of Idaho pursuant to subsection (5) of section 42-203B, Idaho Code 
, except to the extent a permit has been put to beneficial use prior to July 1, 1985, to determine whether they 
comply with the provisions of section 42-203C, Idaho Code. If the department finds that the proposed use is 
allowed under section 42-203C, Idaho Code, then the department shall enter an order continuing the permit. If the 
department finds that the proposed m,e is not allowed under section 42-203C, Idaho Code, then the department 
shall either cancel the permit or impose the conditions required to bring the permit into compliance with section 
42-203C, Idaho Code. 

(2) The department shall provide an opportunity for hearing in accordance with section 42-l 70IA, Idaho Code, 
and chapter 52, title 67, Idaho Code, for each holder of a pennit that is proposed either to be cancelled or made 
subject to new conditions. 

S.L. 1985, ch. 17, § 4; S.L. 1986, ch. 117, § 3; S.L. I 993, ch. 216, § 32. 

LIBRARY REFERENCES 

Waters and Water Courses €:;:;::)l33_ 
Westlaw Key Number Search: 405kl33. 
C.J.S. Waters§§ 333 to 337, 357, 359 to 360,362 to 364, 367,391, 435. 

LC. § 42-203D, ID ST§ 42-203D 

Current through the 2006 l st Extraordinary Session of the 
58th Legislature, Ch. I 

Copr. © 2006 Thomson/West. 

END OF DOCUMENT 

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works. 
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I.C. § 61-5O2B 

C 
West's Idaho Code Annotated Currentness 

Tit1e 61. Public Utility Regulation 
91 Chapter 5. Powers and Duties of Public Utilities Commission (Refs & Annos) 

Page 2 of2 

Page 1 

-+ § 61 .s02B. Allocation of gain upon sale of water right 

The gain upon sale of a public utility's water right used for the generation of electricity shall accrue to the benefit of 

the ratepayers. 

S.L. 1985, ch. 16, § 1. 

LIBRARY REFERENCES 

Electricity C=;:>I 1.3(l). 
Westlaw Key Number Search: 145kl l.3(1). 
C.J.S. Electricity§§ 30, 32. 

I.C. § 61-502B, ID ST§ 61-502B 

Current through the 2006 1st Extraordinary Session of the 
58th Legislature, Ch. 1 

Copr. © 2006 Thomson!West. 

END OF DOCUMENT 

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works. 
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POR WWCH TH! DIRECTOR MAY UPUSB TO ISSUE OR. 
KE'FlJSE TO RBNEW A CRBTIPICATB OF RSOlS'l'RATION. 

S 1095 
BY 'J.'1L\lffl1"0BT A'ftON C:OJPU'l'TBl!. 

AN ACT 
RiLATING TO 1MPLIM.ENT8 OP HOSBAHOR?; AMENDING 
SECTION 4j,-l0\, IDAHO CODEt TO INCLUDE Mllfr Tl.168 
ANO MINT WAOONS UNDER THB DEFINITION OF 
111.MPLEMENTS OF HUSBANDRi'"; AND OECLARlNO AM 
1tMKRGBNCY. 

151091 
BY TRA..K8PO&TATXOK COMIUT'11tE 

AH ACT . 
RELATING TO THi DISTRIBUTION OF FEES FROM 
SNOWMOBlLE FEES! AMBNDtNO SECTION 4g..26oa, IDAHO 
CODI!.; TO PROVlDB. POR nu. DIST!U&UTlON OP MONUS, 
TO CREAT! 'l'HR SEARCH ANO R:8SCUR ACCOUNT, TO 
.E'ROVIDB FOR USU OP MONIU8 IN THE SEARCH AND 
a.I!SCUB ACCOUN1';. TRANSFERRlNG MONEYS. PROM A 
CERTAIN ACCOUNT IN THB DEDICATED FUND TO THE 
SEAR.CH AND RESCUE ACCOUNT, AND PROVIDING POR 
THE USHS OF SUCH MONEYS; AND DBCLARtNG AN 
EM.B:R.GiNCY. 

sum 
BY TJIARSPOBTATIOM COMl1ITI'EB 

. AN ACT · 
RELATING TO THX 'l'.RANSPORTATION OP ALCOHOLIC 
B!VERAOES., WINE AND BEER; AMENDING SECTION 
23-505, IDAH.0 CODE, TO PROHIBIT THI/; 
TRANSE'ORTATK)N OJ.I' OPEN CONTAtNERS OF 
ALCOHOLIC LIQUOR, WUU!, ANO BUR. 

S UH18 
BY TB.AJIBi'ORTATION COllllrlTSS 

AN ACT ., 
R.ELATINO TO MOTOR VEHICLE LIENS AND 
ENC'OMBRANCES1 AMENDING SECTION 49-412, IDAHO 
CODE, TO PROVIDE THAT IP A TITLB APPLICAnON IS 
R~'l'VRNED POR CORRBCTION AND- IS NOT RETURNED 
WITHlN A -SPECIFIED. TIM! :THE ORIOINAL.,DATB AND 
HOUR OP &ecEJPT SHALL BE VO(O. 

· S 1090, S 1011, S 1012, 8 10J3, S lON-t 8 l0H, 8 1096, 
S ltff, and S lDl8 w.tN Jntroducad, read th.t first time at 
length, t.nd ret•ned to the J'udioia.ry 8.tKI R1,11-• Committee 
for printing, 

B 11, by !du.cation committ-H. was introduced, reed the 
rirst Ume at lengtl:I, and referred to the Education. 
Committee. 

&,ocadB.eadhcoCBllls 

S 1954, by Local GtJYernnumt and Tax11tii;m Cominlttee, 
was read the ~rid time 11..t length end filed fw third 
re&ding, 

'. . . • • :~ ·.• t ''' 

R U, by Resource, aM Comerv11tlon Committee, wu 
read the "®l'ld time at length &nd t'Ued for third reading. . . 

. . ' ' ' 
8 lOS2, by State i\Jfail'II Cornmlttee:, wu read the second 

time at lenrth tU'ld rtled for third re.Ung. • --\ 

:,'.; .. s 10 .. , by ;lmti~wy and R1,lle11 CO!f!mittee, WU ~d the 
hCODd t1me atlqth and tlled_ror tbll'd ?U.dinit, . . 

8 1011, by Rduaatlon ~mm!ttee, was read ~ :Hleond _.: 
t!me ,d length 11nd !iJed (Of' t~llld reeding. 

Tbird a..dlnr or B1111 

On requ•t by SeN.tor Rim, pnted by ummimo111 ·, 
consent,, S ION, I INT, 8 1006, an,d S 180$ wwe pl1toed at·~ 
the head of tr.. eaiendar. 

S 1008 was read the thin3 time at length, seatiQn by 
seatio11t and placed before rhe Senate for final consida'ltion, 
the qu•tton being, "Shall th4il bill pas&!11 

Roll call resulted u follows: 

AYES-Anderson, Back,, Beftelspacher-1 Bi.lye,,,, Bray, •. 
Budge, Clllabl'etta, Chapman, Crapo, Darflngton, Dobler,_-, 
Pair<:hlld,. Gilbert, Hot"Seh1 Klebert, LeN'!en, Marley, : _ _.· 
McLaughlin, McR.obetts, Noh, Parry, Peavey, RakrJzy, Reed, ·, 
Risch, Smyser, Staker, Svetd<Jten, Sweeney, Thorne, . 
Tomtnaga, Twiggs, Watkin.s, Yarl>l"Gugh- Total - 34, 

NA 'tS-Be.tt, Carlaoll, Crystal., Rlcks, Rl.ngert, Ryi:lalch. · 
Total~ a.- · 

Abffrlt and axaused-Laey, LitUe. To~l - 2. 

To~l • 42. 

Wnereupon tha Presioent declared S 1008 ~.a.ssecl, title : 
wu approved, and the bW ordeNld transmitted to the 1i0!.llle, :_ 

On request by Senator Noh, granted by un11nim01JB 
coment, the President orde~ the Statement or Lefiala.tive 
lntent n:111.tint to S 1081 spna.d upon the pagl;!I or me 
Journal. 

STATEMENT OP LEG!Sl..A TIVE INTENT 
81008 

PrepaNd by Sena:tOl' Michael D. CrapQ 
of tha Senate ae11o1.1r0$II and Environment Committee 

.P ebr-uary 1, HIS 5 

I. INTRODUCTORY STATEMENT. 

Begilml"lf In approd111111tely · 1911, a signifieant 
/". ,,, Conu'f)Yff.111 til"OM betwe,n, [dllho Power Company and 

1:ertain othGl' water wiers ln tne Stat• ot Idaho over 
the extent of Idaho Po-.ivM Company'$ w«tet rifhts at 

' the Swan Fa.lli Dam. Ultim.ate1y lltifati1m wu 
inattt1.1ted 11.gllln1t numerow water IISet'S by [dlpw 
Power C0mpar1y to clvi:ly the statU11 of Ule disputed 
wa.tee" righ~. Bo-th the Govemor 11114 tll• Attorney 
General of the Stat• ot Idaho became extianslvely 
Involved ln attempts to t.'Ut\!H th!s dispute. In 1H3 ) 
and 198-1, In two 11epar11t. legl,alaUve SMStons1 the 
Jdaho Lerlalature IJ&o grappled with the oonttoversy 
UDllUoeessfully. At iu-.e wu whether U'I•. water 
right, ot Idaho Power Company lhwad be 
subordinated to fub.lN appropria.t.ors w enaourq:e 
flll'ther development of agricultural use1, dornestte, 

. oommerolal, municipal or l.ndultn.al (DCM.I) uset; or 
. other Ula which would be bc,netlclal to Idaho, 

Ultimately, in Oat~, 1964, an Agreement was 
reaohed betw,.n tba GO'lernor of the State ot Idaho, 
the Attomey General of the Sta.ta at Idaho and ldah,;, 
'E'O'flJr Company wh1eh iwolved th• ooottovlll'll:y. The 
agreement requited legialative aetion and was made 
eontm,ent upon pallSqtl by th111 IdahQ State 
~latUN of certa!n lepl&tton which wu 
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Ntfetenoed in the agreement. 111.lt bill; Senate Bill 
1008, ls tlla eenterpl~e or tbe legOO.ation which is 
contemplated b:, the agreement. 

0. BTAT.EI\IBNT OP PURPOSE. 

This legl11lation Is intfn"tdGd to 'i'fllQlve i:1i:infllct1 over 
whethel' an existing water right for power ls 
IUbordinated, Th• legislation l'tl!IOIYM theM oonflleu 
by def'lnlng tha nature ot -..,h wat.· ripts.. Jt II alao 
tnfMJded to a.eeuN that watet la avallabla tcr 
development in Ida.ho and to provide a · bull tor 
reall.ooatlon of water for future development. It 
recognllZM that ldabo1s ~lation and oommerclal 
al:ld irid\llltrial e.xl)aIWion ai, well u ld!lha's 
agrlcultutal m,em. will requlre an llJJSUred amount ot 
water. · 

The tegiele.tion al.ao cl&rifies the authority of the 
Idaho 0epartment ot Water Ruourca to subol'd\ru1.t.a 
fu.ture hydropo"Wer water rights. Pin.ally, the 
legislation is an as&ertion by the Legl.lllatul'fl o! the 
Suite of Idaho 'or its authority to limit ar;d N!gulete 
tile use of water for power purposes. 

m. SECTION BY SECTION ANALYSIS, · . 
A. SBCT10N l. (AMENDING SBCT[ON 42-203 
OP THE. IDAHO COD£.) 

Section I $.mends Seotion 42·203 of the Idaho 
Code by renumbering the se~tlo.'l tc be Section 
42-20-3A and adding new notice reqol.r1m1ntl 
for applications to divert ln ex:oe:u or ten (10) 
e.t.1. OP one thousand (1,000) acre feet ot 
w,ata'I'. Nottee of 11.teh appllcatlOM mmt be 
published 11tatewld.., cnoe per w..it for lwo 
Clonsecutin week1. Sectlon l also provide, a 
mechanism by whli:!h pal:'$01'1$ t11teruted in being 
notified of !!!l, l)l'Ol)Qllllkl dlvere1ons may request 
In w-riling tQ be notified by the Dfiputmant of 
Water Resources. Such· requests 111ay speoify 
any clQs of notices of appllc:atlon. Pel'llcm 
maldte such requests must pay &Mu.al manlng
fees to be established by th1:.1 Oepartment of 
Water Retourcea. 

B. SECTION 2, (At>OtHO A NBW SECTION TO 
CliAPTER 21 lftrLK -ti, IDAHO CODE.) 

Secti0!1 a addl t ne• ,eotion to Chapter :t ot 
Title .ta or the Idaho Code to l>fl da!gnated u 
Seeilon 42-203B, Idaho Coda. Thlt leg-1,lation Is 
an exercl:n of the State'\I atithorlty 1.1nder the 
192B Amendment to Artit!'le xv. 8eetion 3 ot 
thti Idaho Constltation to lffl'ltt and regulate the 
UH of WI.bill' for power putpOIQI. The lee'tlon 
repNtHnU a speaifl~ legialattve tlnding that lt 
is In. the public interest of th1 Sta.ta ot ldaho to 
PIIIJNI that the State bu the power to regulate 
and limit tha wie of water for power purposes to 
auure an adequate supply of w,ter for future 
beneficial upst:Peam uses. It also represents a 
lag!slf!t.ive protection or the rights or a taer or 
water for power purpo,es (l) again1t depletion 
to the utent of a minhnwn flow established by 
State action; and (2) to the acn.Unued WM of 
wat41!' available above Uie minimum now 
subJe,n to realloce.tion to tutuNJ lllkll ar:tqt.d~ 
?UM!Uant to It.ate law, The wate right for 
power purposes shall net ba subJect to depletion 
up tQ the- amount of the minimum flow a 

· detlnoo by any tpplleable eontl'aat with the 
· Btlte. · As applied to the Swan Pallt Arteement, 

the er;:bitlng minimum stream· now at the 
. MW'phy u.s.a.s. ga.1.lg'ing . •atScm 1s 
l"900mrrtended for change to aeuonat flowa of 
l,&DO (!,f,s. and StBOII c.t.s.· Tha Ag-reement 
~ognb:.eis Idaho Power C0mpany'I rtgflts u 
un.ubo'l'dim1.tad up 10 the amount ol thosa 

· fiow&. While the State may later ahange the 
, . .. , minimum nows, the N1eopltlon of the natun of 

· •the company\! rights wm not change, Valid 
subordim1.tlon COl\d.itiona governing &n)' a,:lsting 
hydropower rights us net mQdirled or removed 
by this l.agtal.atiQn. 

To 11ccomplish the belaneing of theac 
potentlallf competlne interests~ this Hctlol'I 
establlllhea a ttust in which title to eartatn 
itpeelfled water rlgbtl wfll be held, The tnat 
pertatu to ·· wa.tM l'1g1Wl ror- power purpo&all 
which l.rtt In n;ol!ln of Ftllnimum stream nows 
established by ltata actlQl'I. The term "sta.te 
action" refel'tl ®ly to a-aUon. by the Idaho. 
Department of Water Resources In compllltnce 

,' with all 'awlieable l&w, and/at the 
e1tabllllhrnent ot mlnlmum ett"Ml'l'I nows in the 
State Water Plan by the lc:J.aho Water RelOUl"ee 
Boe.rd, · both of which aetlorui are subje(lt to 
rattfleatl011, modlt1oatlon or rejection by th• 
Idaho State l.egil,lature, · To .the extant of the 

· eetablillhed minimum nows and any rl(ht 
recognl.ztd by l!!ontract, 111ch water rlghta for 
power putpOIM 1'91'.Uil'I UM:llbordina ted to aJl 

· mies. The amount ot water or water rights held 
In the tnllt Is thus keyed to the maJntenan<le ot 
tho establlshad minimum stream nows rather 
than any Mtlmatel ot hew mu.ch water may be 
av11Ue.ble above euch minimum nows. Any 
portion ot such water right.I above the 

· established mlnJmum flowtl will be held ln trust 
by tha Sts.te of 1daho1 by and th1'04.18h the 

· Govamor of the State of Idaho. Th!A tl"ll$t will 
l'IOld these water- rtghu for the benefit of the 
powa,.. 1,!114M' 10 long u they 11.l'a not appropriated 
as provided by law by fut\l.NI Ut?Stream 

· benefleial 1.1serc. The trust also cparatet1 
however, for the use and benent of the people 
of the. Btt.ta or Idaho, to 11ssuNt that water II; 
made available fOI' apprcprl«.tlon by future 
upettes.m ·usel'I who satiefy the crlter!.a. of IdaM 
law for l'tlS~aUon of the watlll' rights held in 

· the tl"Ullt. No petson to wham trud wat.en are 
reallocated ■hall . ba N<J!.1\red ta pay 
oornp-ensatlon to any party, gther than 

· al)pl"Qpriate admlnlst!'ative fees e111labllllhed by 
the director for proce.s,lnr of the M&lloeatlon. 

The goyern0l' It given specific autharlty to 
enter into agreements with power t.1Nn to 
derlne applicable min.tmttm 1Jtream tlcWII in 
accord with the terms of this Hction. These 
contrac:tJIJ rruat be ratified by tl'le tdahg !ltate 
Lqisla ture. 

Thus, existing hydropower rights whlo:h have not 
bean effectively 111ubordinatllld &hall not be 
subJeot to depletion btlow any applies.bl• 
minimum nows mtablll!lhld by the State. 
Hydr-opower rights ln axCflll of eueti flows will 
be held In trust by the State and are SUbject to 
subOrdfnation to, al\d to depletion by lawful 
benetic:l.el uses. !n addtticri; if the holclet o! 
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. IUCb a hydl'opoWIIIP Pight enters Into an 
agreement wnti the State defining the extent l)r 
lta hydNJpOwer right, the right will remain 
Unt1Ub0rdlriated to tha extent provided by the 
Arreement. Such aireementl l'A\lllt be ratified 
b:, la'lr, and rati!ieation of one Nell agreement 
11 COn!8l'Nd by thla nction. 

The Direetor ot the c.partment or Water 
Resouroes la empowered u to $ll future 
lice?IHI to subordinate the .l':lghts gra.nted In 
either- t petmlt or a license to aubll1que,nt 
up1tream benelieial depletiooary uses, to UIM.l1'e 

the avallabllil1 of wat_. !er such uses. The 
director also lllhall have the authority to limit 
permits Of' licenses fOI' power purposes to a 

, · lpfflne term. 

As lll}Plled to the agreement betwttn Idaho 
Power Oom~any, the Governor l!IJld the Attorney 
General, th11 trust &m1ngement r.ults tn the 
State of Idaho pouesaing legal title t0 aU water 
rights pMVlously claimed by, Idaho Power 
Compahy abov• the agreed minimum at,um 
i1ows and Idaho Power Company ho1dl eq11itable 

· tlUe to those water rightl subjeet to the tnat. 
The Idaho Department of Water Re1t1Nrce11 w 
the antlty which makes the determination of 
whether water Is to be Hallocated fl'om the 
trust under tl'ie eritt"ria of SeoUOI\ U~203C B.nd 
fn complla.ooa with the State Water Plan, The 
Com~yi, rlshts may be tiHI'led by the 11ta.te1 

u ttuStee, and by Idaho Powf!ll' Company, u 
bm&ticiary of the tl'Uit and u the 111er of the 
water right. Idaho Power Company ls not the 
sole benefitriary Qf the U'Ult., nowevet, Puture 
•pproprlators, u l)'i1"80M on whose behalf the 
trust waters ,are held, may teek to approprlete 
the tnuit wat.u In conformance with State 
law. The Stat• aeU u tnasteti In their bM&lt as 
well, At awti tlme I.I• tutu.re appropriatof Is 
granted a water r,lgnt 1n the ttat we. ters, Idaho 
Powe..- Company's right.I ln such appropriated 
wattr l:>e«lrnt subcrdlnatad. 

C, SECTlON 3. (ADOtNG A KEW SECTION TO 
CHAPTER. ~. TITLE 42, IDAHO CODEJ 

1. Section 3 adds • new aectioo to Chapter I ot 
Title 42 or the Idaho Code to be designated .u 
Section 42-:.1O3C, ldaho Code. Tlli3 s80tlon 
apecmes tne etiteria which must be met to 
appl'opnate watera wliieh are subjec:t to the 
trust esUlblished In Section 2. Thill $ect!or.i 
contemplates a three-step analym 1111 to 
approprlat!OIJ8 of water from the · tris.t 
atablished in Section ?J 

Plr,t, tht propotlfld me mmt be evaluated 
under the i:rl teria presently e:x:isunr ln 
Seetton 42•2OU, lnoluding I.coal publltt 
lnterut. (Senate Bill •, 11JG8 doee not 
adVel'Sely altact the 1111e ot a:la.ting local 
p,ubll1.1 interest orital"lfl, B.41riew of thae 
ta<ttQC'll Is ■eparate from Che, new factor. 
added t:,y the bill ·in Seotio?I 42•2010.) 

Second,. It the prop011ed use meet.! these 
m'lteri11, there must be 11 determination of 
whether . th• 1,>l'Op(lfled u.,e would 
"lltinlflc:antly redU!:e11 the amoimt of watl!I' 
available to the power U1H1r wholile righU GN 
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owned by the lnlllt. lt a significant reductlOtt 
is not found, than th■ appllcatiOt'I •hould be 
granted, 

Third, if a slgnltloant NidllCUM 1$ found, 
then the pri:ipOled .-. Pl\l.lt be evaluated in 
tei-mt of the criteria stated In 5ubseotion 
42-2030(:i). The ftl'ldinr of I signiffoant 
NlducUon does not infer that any portion of 
the tnet water, llhwld not be developed. 
$uoh • finding rilmp]y result:. In the necessity 
of evaluating the prop0111ed use .a1K1:ording to 
the terms ot the criteria 1tate<1 in Subsection 
42-llOllC(J:). These e.rlt_.ia Cocos on tht 
benefits <.>f th• ptopOled use to the 1ts.te and 
local eeonomy, the impact m electric utility 
rates, the promotion ot the famUy farming 
tradition, and the promotion o! full economic 
and multiple UM development or Idaho's 
water ruoorces. The ntth Ol'i teria seta • 
cap on agrlcuttural dwv1opment above th9 
M: u,plty Gauge, 

Subsection 4!-2DIC(2) (b} clarlt'ie1 that the 
burden ot pl'OOf bl IIIIIIU..bll8hiq that any of the&e 
crlterta would prevent granting Q( the 
$pplicatl0fl ii "POU the proteistant. This 
5\lblleo:tion wu Included to jmplement the 
l1)?ecifi~ legislative Intent the.t the 
adminlltn1tiv11 burde1111 of meeting the new 
crltM'la would not bloak ruture development. 

None 0! the fact.on in $ublle<:tion 42-203C(2) 
ant to be given greater weight than any othel
'by the dlreotor In dllltermlniq whether lo allow 
future beneficial use of Ulf: triat waten. Thi, 
pN>YIJlOtt N?l'etents l.eg:lslallv• Intent that the 
consideratl® of the famlly !arming tnsditkrn, 
hydropower UM, domesUc, oommerei.11.l, 
munlolpal And Industrial UMiS. or othet' multiple 
uae . deVel.0pment1 are Noh to be given ~ 
consideration lo the re.Uooatlon p~. 1t Is 
the intent that othel'wbe quallfie(J water me, 
which promote the family farming tr11dltlon or 
t!l'Ute jobll should be l.'9C<Cnlzed u 1!:9&8ntlal to 
the $00nomy cf tne State 0t Ida.ho: 

The criteria identified in Subsection 4Z-2O3Cl2} 
are Intended sole!)' to"(Ulde the dlr81!1tar of the 
Idaho DepBl'tment of Water Resourcelil in 
dettfl'Dlti[ng whether a propo,Ad lllle hu greater 
net benefits to the. State thllll the existing 
hydropoww use. The el'iteri& Identify thme 
f11Ctor,, to be 01Wi&:wd 1n m.a.klng this 
detei-mlMUon. Propg9ed \Illa for domestl.¢, 
®m mwclal, muniei~ or ind\111\rial purpoi,e, 
end the llklt aNt not• Intended to reoelve J.eM 
weight In the evaluat1011 proc:eR limply beca.1.1111e 
they 111'8 not mentitXHJd llpeclfic:lllly in the 

.criteria.. Nor Is 1t intended tb&t these uses be 
1~Jec!t to tbt ram.Uy f&l111lng standard 
cont.;.lned in Sl.lbteotlon 42~20llC(2} (ll), or tM 
agricultural eap contained In 81'b$ec!Uon 
,t-2O3C(s) (v). In IAJell. oireum1ta11.eea only the 

. crlt«ia Nllevant to tbe prop0Nd use and its 
· . . . . imput on bydropower would be pertinent. 

The Pl(klatlon also specl:fleally ties the 
· appropriation of water from the trust to 

eQtlformance with "llta.te .l&w" and net to the 
new public in terett crl teria. Th1s. p!"O\'tdes 
tlmbillty to the state in the future to ohang~ 

,. 

. 



;:,,:. 

-~ ~, .. .. 

:'' 

'::-,: 

.-. 

[Feb!"ll~I UNA.TE .JOURNAL 6l 

the law It It becomes nt;caury, without 
modifying the operatlon.f ot the tl'\l.llt 
pl'O'llli0111l, th~ su.u water pQlicy is not 
!romen by this legislatloll, 

D. SECTION' .(. (ADDING A 1'.:"XW SECTION 10 
CltAFl'!k 2, 'li'l'LE 42, IDAHO CODE,) 

Seation .fi adai a n11w section to Chaptel' 2 of 
Title -U of the ldeho Cod& to be d811pted as 
Section 42-!G3D, ld&ho Code. · Thli section 
proyfde, that the Idaho Department ot Water 
RIIIIIOV.l'C• shall nv!ew all watel" permits luuad 
by it pl'ior to the etfecUve date ot this acti 
provided1.however-1 that permlta ha.ving been put 
to tioenetlo.18.l u11e prior to July 1, 1085 ate 
ex.empt. These p«>mlts aN to be NIViewed to 
8S5Ure that- thQ' r:om~ with the requil'eUlenta 
or this a~t. The dfre<ttor Iii authotlhd to 
either cAnff]. ttie permltll OF subJ~t them to 
new oondl.tlon.s. 

E. SECTION S. 

Set!tion Ii- clatl!lee the t u,u. act does not 
rnool!y, amend Ol' repeal any eldstlng intGC"State 
com~t. . . 

I!'. SltCTION 6. 

Set)tioo 6 declares the provisions of this 11.ct to 
be severable in the event tht'lt any portion 
thereof it decla.re<I to , be in. valid or 
1J.ru~nforceable, 

S 1001 wu read the thlrd time a.t length. notion by 
section, and i,lat?ed befort1 the Senate for fintl cons!deratlon, 
th@ question belngt "Shd'.ll th• blll pliff?11 

. Roll eall resulted ts follOWS': 

AYBS-Andl!il'BOR, Batt, Beek, Beitelspe.cher, Bilyeu, Bray, 
Bwtge, Calabrelta, Chapl'l\11.1'4 Crapo, Cmtal, Parrington, 
Dobl•• Fairchild, Gilbert, Korseb, l(lebert, Lannen, Marley, 
M-:La.ughliD, MoRoberts,, Noh. Plll'1')'1 P1111,ny1 R.llk01:y, Reed, 
Rlng'ert1 Rl.seb, Smysl!t', Staket'+ Sv~dllten, Sweeney, Ttiome, 
Twigp, Watldrn1t Yarbrough. Totlll - 36, 

N_A YS---Clll'lson, Rlclcs, Rydalch, Torninaga. Tot.al - 4, 

Absent IUld ex:cused-Laey, LltU@. Total - 2. 

Ti;tal - 42, 

Wht'lf'1tttpon tht President ~red a l.8f'I pa.ll!led; tiUe 
wu approved, and the bill Ol'deN!d tr-anamttt$d to the ROUlle, 

8 1006 Wlls re.ad the thiNi time 11t leng:th, section by 
lfection, and 1:11.aced M[ONI the Senate fol' tine.I eMaldriir•tion, 
the quesUoo ~Ing, 11Shall the bill ptwsl" 

Roll eall resulted u follows: 

A YBS-BHk:1 Beitelspacher, Bilyeu., Bray, Budp, 
CalabNltta, Chapman, Ct'apo, Darrlngtc:in, Dobler, Pa.irchild1 
Ollbert. Horsch, Kiebill"t, Lannen, Marley, McLaughlin, 
MeRoberts. Noh, Peavey, Rako-zy, Rted, llischt Smyser, 
Staker, $verd!l;ten, Sweeney, Thome1 Twiggs, Watkins. 
Totel- 30, 

NA YS-Andenon. Batt, Cerlaon, Ceysta4 Parry, Ric~ 
Ring.rt, Kydalch1 Tomtrtags., Yarbre,ug'h. Total - lO. 

AbSent l!'l.lld ncused-Laey:1 Little. Tt>ta.1- 2. 

Total- 0 .• 

, Whereupcm the Pl'tlllident declared B ION Plllled1 title 
wu approv~ and tbe bl11 ol'dered tni.llllrnltted to the ltDiae, 

s 1006 was read the thlrd tlm11t at length, section by 
sact!6!'1, and ple.eed before the Senate for Une.l con&ideratio"1 
the question beJng, "Shall th111 bill pat&:11 

Roll call resulted as tollowe:: 

A YES-And.rsan, Back, Beit~aolier, Bilyeu1 11,ray, 
Budge, Calabretta, Chapman, Crspo. Darrington, Dd>ler, 
Fall'Chll.d, f{~h, Ktlllbert, Lannen, Marle11 McLaughlin, 
McRobertat· Noh, Parry, Peavey, Rakozy, Raed, Ringr.t. 
B.iseh1 Smyser, Staker, Sverdsten., Sweeney, Thom.I!, Twlgp, 
Watkint1 Yarbl.'Ough. Total - 33. 

NAYS-Bat"tt Carltloo, Crystal, 0Ubert1 Ricks. Rydalch, 
Tom lM(a, Total - 7. 

Al::liei1t and exeumed-Laey, Little, Total~ 2, 

Total~ 4.2. 

Whereupon the President declared S 1004 pias8ed, title 
\lfU approved, and the bill ordered transmitted to tbe House, 

S 1015, having been held, WM read the third time at 
length, section by sectlon, and pla~ed before the Senate for 
final GOlll!ider11tfon, the ·questlon being, "Shdl the blll pus1" 

On reque&t by Senator D11.rrington, granted by unanimous 
coment, a 101& was rtferrad tQ the Fourteenth Order of 
B\!Siness, Ofl:neral Calendar. · 

B 10111 having- been held, wu read the third tirne at 
lal1fi"1 aeotton by e.eotion, tnd plaMid before the S11Mte for 
fil'lll.l ll!onsldentioo, the question being, "Shall the bill pas?" 

Moved by Senator Anderson, saconoa.d by Senatot Beek, 
tttll.t S 1018 1M .retened to the Pourtee1iih Order o! Buslnei!IS 
for amendment. 

An 1m1nded motion wu ma.de by Senator Ricki, iaeconded 
by Senator Klebertt that the Senate recess until 1:30 p.m. of 
this day. 

Ttie question being, ''Shall too a.manded mollOl'l paM?'' 

The amended motion puaed by Y<>lce vote, and the s~nate 
receMed untll 1130 p.m. or tbls day. , 

RltCffl 
AFTERNOON SESSION 

The Senate reconYened at 113.0 p.m •• pursuant to rei:eu1 
President L111t"O-y prestdinc, 

Roll call showed all membffl present ex~t · Senators 
BDyeu, l<lebert, Lannen, Peavey, and Tominaga, absent and 
exeuedJ l.nd Senators Lacy and Little, abeent and rormally 
•cused by tne Chair, 

Prior to recess the Stna.te was at the Thirteenth Order of 
9wdn.eu, Third Reading at Bills. 

Senator Peavey wu record«! present at this order of 
b!.IWlma, 

The President announced thii.t the motion to Mfet 8 tots 
to the PoUl'teenth Order or Bualn.au, o.neral Ce.len<IPAr, waiJ 
before th• Senat@ for eonal:deration, the question being, "Shall 
the motion lMIN?11 
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Chairman Noh, Senators Beitelspacher, Budge, Carlson, Chaµnan, 
Crapo, Horsch, Little, Peavey, Ringert and Sv:erdsten. 

Chai:t:man Nc:h called. the meeting t.o order. 

'!he folla,,dng :rules and regulations were assigned for 
review? 

Department of Lands - Senator SVardsten 

Clltfitters and. Guides- Senator Beitelapacher 

Deparbnent of Water Resources - senators Ringert and Peavey 

Depa.:r;tlrent of Fish cmd Game - Senators CrafO and Horsch 

Chairman Noh said he had hoped to have the SWan Falls legis
lation ready for in:t.I:oduction to.iay. 'H.owev'er, sore technical 
errors -were found in two of the bills so he will hold all the 
bills and they can all re int:rcdueed. at one tirre. There will 
be £our bills to introo.uce in the Senate and one in the House. 

'Ihe xteeting on Januacy 11 will be a presentation by the Depart
rrent of Purks and Recreation. 

In the near fubJre, the Chairman said he hopes to arnmge to 
have a reoresentative of the U.S. Forest Service rreet with the 
catmittee: He will also try to get scroeone to speak to the 
catmittee on the Priest. Lake land ex.c'.hange. 

'lhe ireeting adjoo.rned. at 1:50 p.m. 
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RS 10886 

RS 10887 

All mant:ers of the ccmnittee were present. 

<;hai-rman Noh callerl the meeting to order. 

Sena.tor Beitelspa.cher rroved ard Senator Ringert seconde:l the 
minutes of the previous rreeting be appl"CNErl as written. MJtion 
carried. 

PWVIDE THAT GAIN rn SALE OF Rx: WATER RIGHT SHALL ACCRUE 'IO 
THE BENEFIT OF 'IRE FATEPAYERS. 

'!he legislation would clarify the appropriate rate--naking 
trsatnient of gain up::,n sale of a public utility 1 s -watel: 
right for hydro-p:Mer generation. nie bill rutpre.Ssly 
states such sale w:iuld :J::ienefit the ratepayers. 

Senator Peavey m:::,ved and Senator Beit.elspacher seconded thE, 
F.S be sent for intrcrluction. ?-btion carried. 

Senator Ringert did e,q;,ress that he had problems with the 
roncepts of the bill. 

REVOKE POC JURISDIC."T!CN 

'Ihe legislation. "10Uld provide a legislative determination 
that the SWan Falls agrearent errteraJ into by the Governor, 
Attorney General, and Idaho Power Canpany on Cctober 25, 1984, 
is in the public interest. It would also revoke PuC juris
diction to reach a a;,ntrary finding. 

Pat Costellor fran the Governorts officer explained this would 
only l:e a session law airl vnil.d not be ccdified. There v.UU.ld 
be no neerl to put it in the cede, but it will be the law. 

senator Ringert said he had sane problems with the staterent 
of p.u:pose as felt it went beyond 'M"lat is necessary. He also 
wanted to k:ncm where in the package this bill ...uuld be. 

l?at Costello p:>inted out these bills are a i;::ackage and need 
to be passed as a package. 
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RS 10984Cl 

Senator Be.it.elspache.r m:,vej and SenatDr Peavey seconded the 
BS be sent fo:r: intrcx'iuction. M:>tian carried. 

PR:NIOE '.!'RAT 11IiE DIRB:'lOR OP THE DEPARIMFliJT QF WA'.1ER .RE50tJB:.:ES 
SRALL HAVE THE PCJlvER ro P~..A!IB RtlLES AND REGDLATlCNS AND 
SJJSPn-ID lSSCJAN::::E OR I'URI.'EER ACI'ICN ON Pm'llTS OR APPLIC.~!CNS. 

'nle purpose of this legislation is to provide statutory 
authority to the Director of the Departrrent of water Resources 
to suspend issuance of watar right pax::mits or other actiC'.n. on 
pe.rmits or pe;tmit awlications when necessaxy. It 'WOul.d al.so 
give the Director the authority to prcm.tl.gate rules and re
gulations. 

Senator Peavey 'I\'DVed arrl senator Kietert seconded this RS l::e 
sent for introduction. Jvbtion carried. 

Senator Ringert said he had sane reservations ab:iut the legality 
of· sane points of· the legislation. One f,O:int mentioned was viny 
was it necessary for it to apply to every stream in the state. 

Pat Kole, Attorney General's office, said there w::uld be a 
problem 'With changing the language as to get concessions in 
the language, all three parties would have to agree. Also I there 
are problems with other strearos in the state. 

'!he legislation 'WC'Juld implement the state's authority under 
the 1928 Amendment to Article 15, Section 3 of the Idaho 
Constitution to limit arrl regulate the use of ...ater for 
p.:.wer purposes. 

Senator Peavey :iooved and Senator Eeitelspacher seconded the 
BS te sent for intrcductiar:i. M::>tion carried. 

'Ihe Chairman asked for discussion on -when tl:le cc:mnittee would 
like to have the bills t::efore th.em for discussion and it was 
oecida.1 they would be on the agenda January 18 • A l?ublic Hear:lng 
~...cw.d be held on January 21. 

oob .Meinen, Director, Depa.rt::merit of Parks and Recreation 
intrcduced the nie:nbe:is of the Park I s .Eoard. He then presented 
a short slide shOw and general surrmary of what the Departrrent 
is doing and so:ne of their needs. He feels the Depa.rtm:mt 
should be maintained. at its present level and improvements 
made. He feels the Cepart:rnent does play a vital role in the 
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sta.te. In his presentation 1-:iefore JF.AC, he said. he asked 
for the :ftmd shift be shifted back to the capital irnprove:rent 
account. He also is aSking for nine full time errployees. As 
to where the ~t is going, he sees the necessity to put 
the department in a stable financial condition to take care 
of the parks and their main:tenaJ.1Ce. Also to -wo:d<: hand in 
hand with the 'l'ourism Departrrent. He. sees no major under
taking, · but rather gco:i managa:tent and efficient use of the 
resarrces they have. 

'l'l.i.a reeting adjourned at 2:30 p.m. 
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PRESENT: 

SB 1008 

Pat Costello 

SB 1006 

Pat Kole 

Tan Nelson 

Chairman Noh,· Senators Beitelspacher, Budge, Carlson, Chapran, 
era~, aor~ch, PeaVey, Ringert and sverusten. Senators Little 
and Kiel::ert were absent. 

Mr. Costello, representing the Governor's office, was th! first 
to discuss SB 1008. He explai.noo the Attomey General's office 
haS provided a written outline of the two pieces of leg-islation 
(which is attached to the minutes). He briefly went through the 
sections end. explaine:l hON 5B 1008 fitted into tb.e overall agreerrent. 

'IO Pl-OVIDE THAT THE 01.RECIOR OF THE PEP.ARIMEN1' OF W1\TER RESCUICFS 
SHALL HAVE 'I'I:fE ffi\1BR ID PH::MOI.GATE RULES AN'.D REG.JLA.T!CN. 

This. legislation will provide starutory authority to the Director of 
the Department of Water Resources to susp:md issuance of water rights 
pe::crni ts or other acticin on pexmits or penni t applications 'when 
necessary. It would also give the D.irectar the authority to prcrnulgau. 
rules and regulations. 'll'..is authority is necessa:cy in order for the 
Depa.rtmant to carry out nf:M State Water Plan and statutory mandates 
contemplated. by the swan Falls agreement. These include public in
terest rwie'vl, imf;.osition of mitigation conditions on certain 'n.Bil 
uses, water marketing, and general adjudication of the snake River. 
He !X]inted out the only addition to this bill was the "so-calle:i 
noritorilD:Il authority.'' Si.nee the Swan FaJ.l 1s lawsuit the Director 
has ¥11 iroJ;::osing a rroritorium and this law would rrerely confirm 
the authority. It would also give Wm authority to pronulgate rules 
and regulations. 

Mr. Role, frcm the Attorney General 1 s office, briefly went through 
SB 1008 by sections further e;q,laining the legislation. He brought 
out the negotiators had~ choices in Section l; to red.raft the 
section or just roake sane additions, 'Which they choose to do . 
.Addition was rede for a proced.ure to notify interested. g;r:ou:ps of 
new applications when it was in excess of 10 cfs acre feet. 42-303B 
does not change the public interest standard wt is to put it in 
balance. Section 4 would 1-reet the criteria for revie.,dng out
standing pennits without creating liability to the state. 

Mr. Nelson, the attorney for Idaho PoM::!r, gave a status rep::,rt on 
the various ca:np::ltlents of the agreement. Certain things were re
quired as a condition of the agrearent. 'llle filing wit:h the Idaho 
POC has been done. POC will await ·legislative action. lhe FERC 
filing has been made and the. tine far intervention has been run. 
One intervention by the National M:trine Fishing ServicesT an 
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Senator 
Noh 

Pat 
C.OStello 

Senator 
Noh 

Senator 
Crap:> 

J?at Costello 

Senator 
R:ingert 

Pat l<ole 

agency of tha Depart:rre:nt of Carmerce has l::eeti filed. 'lru.s see:ns 
to relate to the water budget under the NW ~r Act. 'the bill 
on adjudication and related £tmd.ing is in the HoUse Besource 
Crnmi ttee. The Bill an RC jurisdicticn is printed. arrl is in 
the Senate State Affairs Camtlttee. The Ccnpany made the decision 
no filing was needed with the P'tC of Oregon so it \OaS not cbne. 
lt was filed with no fonnal request for a.ct.ion. 'Ihe prop:)sed 
amendments to the State water Plan have been zrade and the Wa.ter 
Resource Board will begin hearings on Januaxy 28 in Idaho Falls • 
.Mr. Nelson feels there are alot of elements to the plan and did not 
want to give the impression the only important one was the minimum 
stream flow. J!qually i.mp:Jrtant part in view of the Caupany is the 
p.:ll:)lic interest criteria. '!he Coolpany feeJ.s it is critical hydro
p:,.r.ier be reco;nized as ·an element in mnsideration of DEM water uses 
that &!feet the river above .Murphy. It is inp:>:rtant that the statute 
and the contract do not prohibit develq::ment. '!he new p.iblic interest 
criteria, for the first tiner recognize that impacts u.pon hydro 
generation must tie considered by the Director of water Reso..rrces 
¥lb.en mraluating applications for diversion of water fran those place::l 
in trust. 

Asked. if SCJ'l:EOile YKJUld explain where we ~ in settling problems 
with the i:;ost of adjudication for the city of Idaho Falls. 

'Ibis question was brought up in the House Resource rreeting '1tihen it 
was -p:,inted cut by several legislators fra:n Idaho Falls as well as 
the Ma110r of that city that the $25 p.;r cfs. \t,1C,'l'l.lld cause a dis
apportinate arrount of the fee on the city of Idaho l!alls because 
they have roughly 20,000 cfs of hydrop:iwer rights theJ::'e, \mi.ch 
wculd result in them paying roughly 10% of the p::Mer adjudication 
when they generate only 1% of the~• We are looking at chang
ing the. fomula to the rrrated capacit:yt• as being the maasure to 
charge for hydropov.ier. The overall i!IIDllnt to be generated for the 
adjudication fran hydrop:,;,,.ier viOUld rt3'Min constant at about 7. 4 
million ove:i:-all for hydropower which is rea.:tghly v.nat agricultural 
users would pa.y, l:::ut it will be based on ntmt:er of cents per rated 
capacity. 

Senator Noh said he understo::rl the original formula had bee.'rl re
viewed by the city of Idaho Falls and a:r;:proved but they sub
se:;ruently discovered they had mde mistakes. 'the error shouldn I t 
be blane:i on the people \olho developed the fee structure. 

Asked if the rate schedules had been broken dcwn. 

Said he had t:hat available and handed out copies. (Attached) 

What is the public interest that has been referred to'? Hc,,-J.is 
it defined? 

i:the public interest deter:mination require:i pursuant to 203C is 
defined. in 42-203C, 1-5. Those arE;i the ~y factors the Director 
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Senato::r 
Ringert 

Pat Kole 
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Ringert 

Tan Nelson 

will be caisidering in this particular dete.rmi.natian. It is 
acb.lally a t,.,u tier process. 'lbe Director initi.ally considers 
all of the factors listed on page 2, par. 5, line 21. After that 
deteIIOination has been made, the Director then gees ave::: to 
203C and if the water is available t:ecause of a subordination 
condition, he then is required. to make additional public interest 
det:e:rnrination as specifically defined in 203C-2A. 

Are you saying then -the Director will not have authority' to expand 
public interest beyond what is stated in this legislation in 2A? 

As I understand it, he \;,'OUl,d have the ability to m:,re closely define 
what those factors are. He 'WCUld not be able to adopt a rule ana. 
regulation that is in conflict with the sr:ecific criteria establisheii 
here. If this bill did not pass, he would have tn d.e:velop criteria 
on a case b,y case oo.sis as each individual application cane l:::lefore 
him. 

~ld sorr.a::me explain 'Why is it necessary to establish a trust for 
the 600 cfs water above the minimum stream fla,.r available for 
appropriation. 

In the course of the negotiations, in the final stages, 'l,<ie were 
11 laugerheaded" on the que~tion of vm.ether the Ccmpany•s water 
rights above the min.trn.llll fiOW', \\Ould :be iirrnediately surordina.ted 
by implementation of the agreerrent or rare.in in place unsul:ordinated 
until such time as the st.ate permitted that water to sareone elses 
use. It was the Carpany's :r;:osition then and still is, that you 
have an additional argument that tl1e River is fully appropriated 
if you leave that hydro right in place until such time as it is 
reallocated pursuant to the statute. It l:::ecame sCIIEWhat of a 
p:,litical problem. 'Ihe. trust concept was ailopted to get around 
it so that water was place:1 in trust. The agreerent clearly says 
it 1.IDSul::ordinated., so as far as the agreement goos, it is .;3n. 

unsub:n'.dinatad block of water. 'lhe state then takes that water 
and places it in the trust, subject to reallocation. 'Ihis does 
two thingsJ it makes clear the sta.te•s control of the allocation 
of the water and it left the water unsul:xm:linated. So the Ccrq::iany 
retains its right to urge the state-or force in the proper case-
to use that a.rgurrent, and that is all it is, under Article 15t 
Section 3 of the COnstitution. The state then does not ha.veto 
allO!o<IT the water to go to the fir~t guy "1ih.o canes down the pike. 
'Ihe trust got around that problem and I think tied i.t tcgether 
to a p::iint where it is a little more effective 1'teChanism to 
accanplish the purchase of the agrr;ement. 

r.o you feel this is an effe:::::tiw em run on Article 151 Section 3? 

l don't know. I can't obviously pre<:lict will carry the day, but 
our position the argurent is worth preserving. I am certain 
as I stand here, sare i;:erson with an undei.,'eloped _permit -who will 
be adversely affected by this way of doil-ig l:usiness, is going to 
challenge it and think it is an argurrent 'worth having. 
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1i.sked i.f this ~ be an effective way to protect the roi.n..:i..iwrn flow 
fran appropriation. 

'Ihat is o:,rrect.. '!he rn.iniltD.:im flow itself is subject to challenge 
by those people as being effectively a newly :recognized instream 
use with a priority date and saneone with a prior pe%mit could take 
that -water in spite of your :min:im.n_ flCM. 

Does the state have r.rny obligation to the t;:ie:JPle who took those 
pe:o:nits out years and years ago and have been waiting for the 
pxableros to ·oo sol vsd. 

Certainly. To the. extent that they have detrimentally i;elied and 
developed, then they can argue that it is a taking if ~ extinguish 
their rights. We are talking primarily ab:>ut remassaging these un
developed pe:r::rnits that haw not been developed. 

Sot I take it the state feels no obligation unless they have spent 
m:>r1ey directly on the construction and develoi;:ment. 

We owe them the obl.igation to treat them fairly, :but treated 
fairly un::ier the new .regime of the public interest criteria rather 
than i..m::ier the old straight appropriation method. 

A couple additional p:iints. The aidden Valley Springs case 
shows the state does have the authority to recall the pennits 
without creating liability, but in this case we have applied 
"grandfathering in" of anyone whO has applieci water to the land since 
the last irrigation season. l£ you will look at 203D on page 4, each 
one of those persons prior to having any property right taken f:r:an 
them will have an Qf>POrtuni. ty for a hearing and explain \'.by their 
particular project should go fo.rward. so there is procedural due 
process J::eing applied. 

"As I review- t.his legislation, it could tie argued_ there is a bia.s 
against non-agriculturaJ.. uses. Ha,,.r w:Jllld a .ra;?Uest for water 
£ran a non-agricultural use t:e. dealt with, like INEL, Pt]rticularly 
ui:rler 42-203C,2, (v)? 

'Ibe criteria a.s written a.no. as we have understocia. them and as you 
asked 7 watla effect no application beyond the first two. r:n 
ether words, if lNEL ~ in and had a major awlication, first 
you wcw.d have ta determine if there was a significant impact 
on hydrap::,;.,,er prcduction. Give...>1 the limited. consumption of Jrost 
in:::fustrial uses this is pretty di£ficult. ~t' s say they had a 
niajor use. You 'WC>Uld look at (i) on the p::>'te!ntial benefits and 
then {ii) for effect on the utility rates. tn industrial settings, 
that analysis, at least the ones I have seen, would compel you 
to grant it. Cbvicusly, you 'wOUld have m :imp,1.ct on tile family 
fai:ming tradition. You might argue that it cares wider the full 
and econanica1 use of the water resources arrl w:,uld have no effect 
on the 20,000 acres. In that case, you 1-\CIUld ignore the agriculturz 
related. factors. 'I.hat w"aS our intent, that the Director would only 
apply the ones that obviously :make sense. 
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If I uooe.rsta.nd you, under (V)· of 42-203C, this oould not be 
used as to irrlustrial uses to m:gue that the amJUnt allOlri.1ed 
cn.tld not excee::1 that 'Which "WOUld fit this state's plan for 
agriculture. 

'.that is cor.rect. You also have the policy sta.tem:mt.s that h~ 
cane out of the prop?SOO. water Plan ane.ndn'ents which allocate 
150 cfs to industrial uses. With that public pc,li.cy statement 
in the. Water Plan you have probably ccne a long ways ta.vard 
approval of this standard .in any ev6lt. 

With regard to the 150 cfs tha.t is being allocated £or .industrial 
use, is that 150 cfs out of the 600 cfs that is available? 

'!ha.t is correct. 

WOuld that then b<a dete.:rmined as a limit or is that a specified 
limit or is it. a spacifi.ed. mini.mun\ or 'What exactly is int.ended 
by this si:;ecification of 150 cfs? 

senator, as I un:9.erstand it, it is es~tially a reservation of 
that Imlch 1-'ilater for those pL1.rpcmes and subjoct always to change 
by t.½e water l:k:iard as it finds o..it if it is too high or too lcw. 
'Ihe race is not to the swift for industry as to that 150 cf s. It 
is there and when they need it, it will l:e available. 

In the sarna line of questioning as Senator Crapo, lin~ 27 and 28 
of sarre section: "no single factor enurrerate::l above shall re 
entitled to greater weight by t...'1.e director in arriving at th.is 
dete:onination." ]);)es that not in itself preclude sane further 
developrent of .i.ndust:rial develop;rent tecause of lines 23-25 of tv)? 

As l: say, that is not the intent arrl to me if you hava a solely 
agricultural factor, such as rb}, you couldn't apply it to industria 
use. So when the Director got to that one, he \IDU.ld have to ignore 
it or otherwise the syste:n doesn't nake sense. You would anly be 
entitled to develop agricultural uses ....-hich wasn I t the intent. 

To follow up on (vl. The. p;::ilicy referred to the staged 
develq;ne.nt is m::,re fully spelled out in the water plan am211Cll.lent 
as ·draftee! and its clear faun that, that we are not saying tha:-e 
is a mandate to go out anct develcp .my rn:nnber of acres. All 
we are saying is that there is a cap at 20, 000. I think ¥ibat 
I am hearing is you ara afraid this would prevent us fro:n developing 
up to 20,000 or 80,000 in a four year pericd; i::hat it would sare
hO¥ conflict with (v) and. that is not t.he case. 

Let us supp:,se that industrial uses came along and used up 50 
cfs in a year and enough agrieultura.l applications were mad~ to 
develop 20,000 acres,. \>IOU.ld lotl.1 of, those be able to bs done 
in a single year? 

Yes , there -would be no car,..flict. 
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Senator 
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was there a:rot ro:rn for o:msideration of fish and wildlife 
values in arriving at these criteria? 

'1he original reason they were left out is because there were 
:two V&Sions. (1) '.!he plan of the old lcx::al public interest 
that had a carprehensive public interest detenr.d..nation similar 
to v.tiat was in the bill prcm:itea last year by the Governor and 
.Attomey General, -which would have suho:rd:inab:d everything and put 
it thra.lgh a new p.lblic interest reviev1. We found there wa.s re
sistance even £ran among sane of the conservationist who felt that 
they did Mt -want the old local public interest wiped. out because 
they felt that did give them a useful tool. We had option 2 'Which 
was to leave the local p.ililio interest as is and simply add the new 
criteria that relates to the balance with hydrq;ower, and felt that 
we certainly did not intend to make the ability to take fish and 
wildlife into account any less available bu½ that was a separate 
issue since we are dealing here vrith protecting hydro~ or 
water for~ because after all that was what was at issue 
in t.he lawsuit. Having said that, I \\'Q\Jld further say, it certainly 
is not the G::wernor's intention to imply that by leaving fish and 
wildlife off this list that sareh.cw it is not in the public in
terest and if it needs to ce stated. nore clearly in 42-203A that 
fish arrl wildlife can l::e-considered under the local i;:ublic interest 
'de \rould support doing that. Hc:Maver, we are oound, and. do support 
the existing 42-203C as written. 

I agree with Mr. COstello. I think that the parties are not 
CO'lrnitted to preservation of 203A in its present fonn as a 
part of these proceedings. Ho;.,.7ever, if there is going to be 
an attanpt to change that, I think it shculd be in the form of 
a separate bill. We are tied to this prcqram and are c:a:rmi. tted 
to it and if we start amanding it, v1e will l:e in a real rress. 

l would agree with the cc:mrents of. the other two negotiators. 
rt was our thought that this was not really an issue directly in
volved in the lawsuit, While there may bs concerns on that score, 
that should J:e addressed separately by the legislature. 

In other words, any of us can p::cq::ose additional criteria outside 
of this package and it will go on its own neri t and tl'l.::lt vo.-i' t 
change things one way or another I guess. One of the things I 
thought we should look at i.s critical livestock. range. is 
real easy for the ElM to go out and give that range iJ!iila.Y but 
the state doesn't have to give the water away. I guess in a 
separate bill 'WOUld be the plc:1.ce to address that. 

P.egarding 1006 bill, the second page, line 5 regarding the 
existing v-ested water rights. In :making this detennination, is 
the Di.rector going to J::e able to CC):11.Sider the entire 9ai.rut or 
is he just going to look at oo.judicatea rights? The rights at 
swan Falls, whatever they might be that· precipit.ated. the present 
situation, as l recall, they had b0en adjudicated_ l:::etv.reen t'...o 
parties back in 1907 or 1909 or sonething like that and far as 
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Senator Noh 

I can tell that is '!:he only final judgement of adjudication 
that "!Ne have in respect to any of those water rights. 'Ihe whole 
precess was shut dawn because there was a determination of scrne 
sort irade in a perrli.ng lawsuit that has not reached final 
judgement. so, 'What is the stanoard we are looking at "Wl1.en we 
use the ten:n "existing vestecl. water rights? 11 

'lhe language was chosen in order to include a Constitutional 
right not represented by an adjudication, statutatoiy right 
represented by license, or in 1I.r:l judgarent, you een get into a 
vesting question at a proper stage in a pennit process. So my 
understanding why or,....ie selected vested was to pick up t1vater rights 
that fell into those cata.gories. As far as Swan Falls is 
conce:rned, as an example, there are I think 3 water licenses at 
SWan Falls. In my judgement that is clearly a vested water right. 
There may be the adjudication as you point out. l?:robably, as "'1e' 
l.II'rlerstand adjudication na.-t it is probably too narrow to be nu.ch 
m::,re than a stat.errent of a constitutional right that is o:::m
temporanrous with the use. l think all of those water rights 
'WO'l.lld be considered vested as I understand how that term is used 
here. Also I since this is broader than swan Falls, the Director 
may :t:e entitled to protect a well pe:r:mi t if the "'1el1 were drilled 
and the water in use, I think that is veste:i to the p:i.i.nt t..11at the 
Director could ·tty to protect it by putting a n:oritorium in an area 
while say, he lcokecl at a critic-..al ground water designation. 

To pi.rrsue this further. It seems to IIE this procedure, effect, 
'Will force the awlicant to go throogh the administrative a~ 
or p;rhaps take it on up to the court. It further seems, it 
sort of puts the state in a position of saying, 1.ve are no longer 
going to have free wheeling appropriation. 1-ve are going to 
put the front end burden at least on the intending appropriator 
nore so tha.Tl in the past. 

I think it has that p:>te:ntial in a gi~ facrual setting. krong 
my clients one of the things they like least about the present 
system is the fact that if there is a senior apprqpriator they 
have the burden of holding off the jmtlor. '!hey say, "why do 
I have to do that., I was here t,efore he ws---why is it rey problem?" 

Under this agreement, what is to preclude a utility fran buying up 
or leasing l-A1atever water~ can get their hands on and in effect 
take up all those ranain.ing waters. As I read this, they are 
pretty w'ell hare free on ill p.irchased and leased water. 

'Ih.at is correct. llisy can aO'.jllire th.rough purchase upstream 
stored water >lihich they can run down the river1 'l'hey are entitled. 
to that and it can't be awropriated between the storage site 
and the hydro site. '!hey t>O.lld be free to do that. 

'What abo.J.t water that is lost for instance 1::::ecause sareone fails 
to file a claim by tl1e cut off date. Is that water in a situation 
where another party would haV'e to file on the water? can you lease 
water that is lost for failure to file a claim? 
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No, there "'10Uld be no property right to acgu:ire in that case. 
~ "10.ll.d have difficulty establishing a right anywhere upstream 
frcrn their facility :i::»ecause they v;ould not l'.:e able to apply it to 
a beneficial use &,...,n belcw. It is difficult really for ne to 
conceive of them acquiring aey right other than a right to a 
certain am::,unt of storage -water in storage in the st.ream itself. 

Isn I t that presently true? 

Yes. 

Whare are we with the Spokane River system? If the Goveulor goes 
to Washington Water Power and says -we want to negotiate a :min:i..rnum 
flow- so we can have further devaloprent and Washington Water 
P<::weI- says nor we wonTt negotiate. 'l'hen v.lhere are v."e'? 

First off, I think it is probably not -well known, but we have 
a.lready opened up discussions with W'a.shingtan Water Pa,,;re.r and 
they have indicated that they oo want to neg-otiate. so I would 
think the possibility of them absolutely refusing to negotiate 
is s.rra.114 If they did,~ 'WOU.ld of coorse re in the same 't.YJ;e 
of situation as we -were with Idaho Power. We w:ruld be in a law 
suit. They have indicated that. if this p:rcgram passes and if 
they have the authority to negotiate with the Governor, they 
intarl to do so. 

Looking at future hydro developrent, say for example on the 
Sa.J.m:n River, is it. p:15sible for the Direct.or to sutordinate 
those future hydro rights without officially establishing a 
:rnin.im.:un flcm on the stream? 

Yes. Subparagraph 6, under Sec. 2 of the main bill authorizes 
the Director to inpose the subo:rtl.ination condition on new pe.trnits 
and licenses for p::rwer ?J.11X)ses. That is not anyway tie:1 to the 
preceeding five paragrap.1.5 so it would be just a straight sub
ordination condition. I think the real question you raised though, 
if he does that in the absence of a mini.rmlm flow, where is that 
right in terms of the regime established in the preceding paragraph, 
which talks aoout the rights below the mi.nirrum flow being un
sub:mlinated, and the ones alxwe it ooing held in trust. Clearly, 
that regime contemplates there 'WOl.lld be a mi.nirm:nn flow there, and 
that we really did not :intend that it would apply across the ~rd 
if there were no :mi.n.imurn. flows in place at that tirre. 

Why is the provision in t..ri.ere tha.t authorizes the Director to 
limit a peoait or license.for p::,wer purp:JSes? vmy is this any 
part of the Swan Falls settlement? 

Basicallyr there has always baen a question as to W1at the state's 
authority is pursuant to the 1928 Constitutional axrendrne!nt. In 
taking a look at that issue, while there is gocd. authority for the 
prop:::,sition, that a.m:mdrnent was .self executed as part of the 
settle:rent neg-otia.tions as the Attorney General felt there sho.Jld 
be sorre 5f€Cific authority given to the Director to subordi."la.te 
h~ water rights and. that is what paragrap, 6 does. 
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'Ihis agrea.:nent I feel is being praroted very heavily. 'Ihe local 
newspaper is telling us through oo.i.torials that the legislature 
should not mess aJX.)Und with the settlanent in any way sha_pe or 
form an:i I donJt see any reason at all fOr that particular pro
vision which will affect a great deal of small hydrop pemd ts and 
applications am this tagging along on the a.-rp,asis that has 1:::een 
raised to settle the Swan Fall-s issue. 'Ihe last ona I saw like 
this was a rider on an 1888 appropriation bill in the U.S. Congress 
that tied. up all the water in the -we.stem U.S. arrl lands for the 
ne:i-.t three years rmtil they got to the 1891 arre,ndmant of the present 
land law. Will ~ tell ne why this has to ~ in the swan Palls 
settlauent'? 

Basically all paragraph 6 does is grant authority and does not re
quire the Director to Sl.lb::'.,rdi.nate hydrap::lwer rights nor does it 
make it mandatozy. In certain situations where there is p:ro:ructive 
upstream land. that could be developed, the Director will have to 
sit dc,wn and take a look at 'Whether or not he should subordinate 
the hydropawer right. Obviously the Director• s determ.itiation 
cannot b: arbitrary or capricious or cantra..ry to the p;:>licy set 
dCMn by the Legislature, then his decision could .be appealed in 
court. I think the reason it is here, it was felt that the swan 
Falls situation 'WOUld not have arisen had the Legislature enacted 
similar laws back in 1928. 'Ihe effort here -wa.s to Rake sure that 
as best we can foresee ,;-.re do not get ourselves into another swan 
Falls situation in the future. That is the reason \oni.y it is in 
the agreement and why we th.ink it is necessary. 

In other words, we might head off a court case and legal costs 
sonet.irre in the future by acting no;,;. 

That is correct. 

I think r; know 'i-lhy it is here in this bill but nol:x:rly has yet 
said that it is essential to the settlement of the Swan Falls 
cantroversey. 

The primary reason I see it there is to avoid SWan Falls re-
occurring again. Without that if Idaho l?oW'er decides to build 
one of the dams they have proposed. on the Snake River, we are 
back in the Si.\lan Falls situation if there isn't clear sub
ordination authority. The sa:rre is true on other rivers. It 
isn't just the SIT0l1 hydro. Virtually all the srrall hydros are 
high enough up in the basin that there is no developrent cccu:rring 
above them. 

l wc,uld like to ask one of the Ptc Ccmnissianers to speak. as to 
how they are viewing this agreetent and paxticularly I have heard 
the question raise:! that t.."1e legislation as drafted to protect 
Idaho Pa.;,er from claims for failure to defend their water rights 
v.OUld apply to all waters rather than just those placed in trust? 
D:J you gentlerren feel you will have sufficient authority unde!: the 
legislation to assure that the Carrpany doosn 't dis-p::,se of or sell 
its water rights other than those pr01',)&ly dealt with by this 
legislation? 
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Mr. High I think the crucial issue with respect to your question is in 
P{.x:; bill 1007. 'Ihis legislation I feel is ext.ret'J=ly essential be

cause in effect it clarifies the legal status of gains of sales 
and de:licates the benefits of these sales to the custamers 
of the canpany rather than the shareholders of the ca:rpany. It 
in fact, sets the title of the water in the ratepayers rather 
than the shareholders. "1i.atever happens to the othe1: bills,. that 
one shoald pa.ea. 

senator Neil Hc:M a!:out the other bill that protects Idaho Power fran claims 
by ratepayers. I've heard it argued the bill is tC0 broad and 
w::,uld free Idaho Power fran ev-en protecting its tm.suhordi:nated 
water right included within the minimum flc:M and wouldn 1t just 
protect than frcm ratepayers for that water which in effect is 
sub:>rdinated through the agreerrent. 

Mr. High speaking of that water belC1YT the 3900 rninimutn flow-, I wculd t:hink 
the pciwer c.,-cmpa.ny \\10\lld have no inoentive to deal with that water 
if all the benefits went to the ratepayers. In other 'w'Ords, I 
can see "'Where the to.a.ter vKJUld be depleted down to 3900 cfs. '!his 
figure has been est;mlished by negotiation prooess, ta\ing into 
accOl..'.lllt historic flcrws, up:iated. currant projected conditions and 
tb.ere i9 nothing m::,re uncertain than stream flows and that un
certcinty, perhaps the canni ttee 'WOUld like to take into effect 
and set aside 150 cfs for industrial future uses as a protection 
against that·uncertainty factor. 

Senator craf:O Are you suggesting then ,,,ie as a ccmnittee in the Legislature 
sr:ecify that certain anomts be set aside as de:licated to 
iroUStrial uses and specifically sub:m:linate other uses in that 
anoont? 

Mr. High Yes • I think Mr. Nelson indicated that minim.mt fla.v has to be 
tied to the public intei;est criteria and if you take the m.inim.n'u 
flcrw as sC1tY;thing in the public interest, it is rather meaningless 
if the p~ss gets you down to 3900 cfs and suddenly the long 
tel.1"n climatic o:m.ditions change and }"Clll need to supply new 
nunicipal and other needs. A factor in your de1~ations on 
public interest, I would suggest a paragraph be :put in recognizing 
uncertainities arrl perhaps re~e1-ving sarething m:rre than the 3900 
cfs to recognize that. 

Mr. Svlisher As for senator Crap:) 1 s eoncern, historically water develq;ment 
PUC has 1::een based on the ability to assess the charges to tho!;:;e 

who gain frail a project. Having watched three successive years 
of surplus run down·the river, it seems SOOE state :policy, state
wide not just Snake River basin, needs to re put in place for 
water retention other than pure diversion for beneficial use. 

Ward Conley F.egardi.ng 1005. It seems there probably no question of the 
l'>OC defense provided in sn 1005 l:::eing used for anything other than the 

matters sp;:.cifically touched. on in the contrac.,t. .It what 
lawyers call an affirmative defense. It \-otld deprive PUC 
of jurisdiction but first must pertain to sanething relating 
to t11.e contract. Looks fine to ma. 
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Go to page 3, of SB 1008, between 5 and. 6, we have the Governor 
_ to enter an agreement defining that p::irtion of a 

-water right being unsubordin.ata:I. and than on 6 , you have the 
Director having the authority to subordinate rights. As I 
recall, the Director works for the water Poard which the Con
stitution and the supreme Court case ~ touched. oo the last 
ffM years set :up as another entity , so to speak. Do -we h.ava 
a conflict there? Is there another constitutional b::rly in a 
sense that- is outside of the reach of the Covemor that has the 
autbority to sub:Jrd.inate water and ~ther constitutional 
entity that has the authority ...• 

'Ihe authority gra.."'lted under paragraph 5 is to enter into contracts 
which are not self executing. All this dces ie really authorize 
the G:;,ver.n.or to go out and negotiate oontracts to bring to the 
legislature for ratification. None of than take affect unless 
they are ratified. by law and because of ~t, in my view at least, 
I don't think this WCJU.lcl raise any cotJ.Stib..rtional. issues of 
separation of powers, either vis-a-vis the legislaL--ure or the water 
Board, particularly given the passage of the contract. 

Alaag those sarre lines, 'W()Uld you care to outline briefly, just 
exactly what are the limits and extent of the Governor's p:::Mer · 
to grant water rights through the trust agreeient? 'l1li.s trust 
~t has sc.neti.TeS J:ieen inte.rpretated as granting the 
Governor an inordinate amount of authority in dete:rrnining Who 
gets water and who doesn I t. 

Yes, as I was glancing through the Attorney General I s testim.:tly 
I was a little troubled by a st.a.tenant here that the Q:Jvcrnor ~d 
l:::e iITp:7.,lerad. under this to approve of waters to be allocated under 
the trust. 'J."mit is not re.ally 'Ml.at is contemplated he.re at all. 

• 'Ihis is strictly a passive trust over w.hich t.lie Governor will not 
exert any active discretions. lt is m:rleled after trusts that 
are set up to reserva water .in certain lakes around. the state. 
There are half a dozen of these trusts set up by Idaho law. 'Ihe 
Governor is lifilt1:rl as trustee just because you need an individual 
to re sued in the eventof sare scrabble over the trust assets. 
Beyond t-'lat it is autanatic that water rights flON rut of the 
trust int.o pri"vate hands if they are granted in accordance with 
state law. So, it simply was a mechanism to cut the legal and 
equitable title to the water i.mnedi.ately so there is sa:re i.nnBJ.iate 
ch.a.nge in :E;XJSition of the p.uti.es. Soon as this agree.tent l:xa
crnies binding this statute takes effect. Legal title to the water 
will go to the state and the Carpany maintains the bemeficial use 
of the water as long as the trusts last. It is a passive trust. 

Mr. Kole and Mr. Nelson, do :you concur with tr.at interpretation'; 

Yes. In looking at page 3 I think that is slightly inaccurate. 
The Governor of c::ourse is a passive t:rustee. The intent here was 
that the Direct.or v.lOU.ld be the individual wno wa.tld make the re
allocation detennination. Basically, that last paragraph of the 
Attorney General's testi.-rrony, .should read the •'Director 11 will be 
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Tern Nelson 

Pat Kole 

Senator Crapo 

Senator Noh 

Senator 
Ringert 

Senator Crapo 

Senator 
Budge 

senator 
Horsch 

Senator 'Nc:ih 

Yes, I th.ink it is clear on :page 3 the Senator referred to lines 
16 t.hroogh 19, the rights have to l::e acgu.L..-ed pl..1.I."U.Sant to state 
law and unless you change it T the Governor p~ys no part in that 
process. 

On that trust provision, it should be noted that the u1 ti.mate 
control over those trusts does rest with the Lcgisla"b.Jre. 'Ibey 
created those trusts and of course they can alter them or take 
whatever steps are necessary. 

My question is primarily one of procedure here in camd. ttae. 
Surely everyone knows the answer oot rre because I am a freshman. 
But it seems to me -we need to leave a very good. track of leg
islative history on this legislation. As I study it it needs 
clarification in If'!l1 mind an::i I am $Ure there will be alot nore 
testim::rny and evidence presented. Is it already set up by 
SOIE nech.anism that t:he testirrony 'Which is recorded here toa.ay 
and the prepa.rerl testirrony presented here tcday to becc:rne part 
of a prepared record that is maintained so that in the .future 
there can l:e .reference made to :i.t to ensure the intent of the 
legislation followed? 

Senator Crai;;o, ~ understanding is we have no financial provisions 
or procedures in precedent to do that. I personally have in mind. 
ensuring that there is rrore than one CORI of the~ and they 
are placed in the records of the Department of Water Resources 
and the Law Library to create as go:::d a record as we can. 

'Ihe1:1;: is a problem even with the tapes because that rrerely a 
re:.."Ord of the carmi ttee pro.:::eedings and does not necessa.ril y 
reflect t.11e intent of the other 30 senato:r:s on the floor. lt 
is.a very nebulous job in Idaho to d.etennine what is the intent. 

l am aware of that. 11!3 an attorney I do '11.ot of searching 
through legislative history Where its available to figure out 
~t the laws trean. It definitely in my apinion 'WCIUld be beneficial 
to have as nuch preserved as possible.. For exanple, the written 
state:rent by Attorney General Jon.es and i;ernaps encourage 
those ~o appear before tl1e camd ttee in the future to be sure 
that their understanding of the bill is at least represented 
in the legislative history as satething considered and that 'We 
make an avenue avai.L:Jble for that to be done. 

I tlrink the nature of the legislation itself justifies ver:t.· 
accurate records to be available. 

In the House by nnjority vote, \.JO spread up::in the pages of the 
Journal a of intent. You can make that as long as you 
'Want. 

'Itlat is corroct. 
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Senator 
Beitelspacher 

- 13 - Jan. l8, 1985 

Back to mm:er 6 of 42-2038, where the Pi.rector shall ha'\.'e the 
authority ..•• w.-:iere are we with caripensation for the holder of 
ah~ right at a later elate? !.n the event I .invest.a 
substantial a:rrount of m::mey i.n a srral1 hydro·.- right and have it 
prcrlucing and P..£ and FERC in their ~ detenn.ine l should 
receive sare cx:rrpensation fra:n a µ:Mer ~y for that and 
Senator Peavey buys a sheep allotment and decides to water~ 
srass up thare. Where am I going to be with my investment once he 
starts pulling the water out of the creek for his sheep? 

Tan. Nel.san If as is the practice now, your pe:cmit was subordinate:i when 
issued, you wc.iuld be subject to senator Peavey's watering his 
sheep. If your petmit had been subordinated you v.UU.ld be subject 
to this depletion. If it were not subo:rd:inated and the Director 
decided in his wisda:n you shculd have a chance to get your project 
paid out :tefore th':= subordination took effect, then you might be 
ccmpensated in that situation • 

.. ~enator Is it a.11 up to the Director whether I received eQipeSnation or 
Bei tolspacher not and is there anything in here that sets up cri teri.2\ by which 

he shall determine ho-.,.r much I shall l:e ccmpensated or is that 
prc:mulgated by rule and regulation? 

'lbm Nelson 'lhe ccmpensation issue v.OUld follow the sub:>rdination issue 
initially. If you \'JeYE:: s'i.llXlrdinated you v0.ild have no-·right to 
cancer.sation and it is solely the Director I s discretion as this 
is writte.r:t to il!lplement that constitutional provision. So if 
he has no guidru..ce, it is Il'i'j guess that hen's teeth and u:nsub
o.rdi.nated p:;;,.rer rights fran flOfJ on are goilig to be ab::lu.t on a 
parity. 

Mullins, 
I 

(_, 

One of the things we are trying to do on small hydros, as 
defined i.J1 rules and. regulations 1 is that if just a small 
atro1mt of water makes a drastic change in econcmic effect of 
it, we will issue the permit for a defini:te p;riod of ti.rt-e~ we 
look at: the payout -pericii on the project and at that ti.Ire look 
at subordination and. where it is necessaty, -we protect that 
project .for a t.irre so there isn't a dang& of econcroio disaster. 

The Chairman thanked all for their attendance and there being 
no further business l::e£ore the ca:rmittee, the neeting adjan:ned.. 

Tapes of this ri:eet:ing wHl l:>e on file at Wa:te.r F.e5'X.lrce and the 
Law Library. 
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Prepared Testimony of Jim Jones, 

Idaho Attorney General 

on 
Senate Bills 1006 and 1008 

Senate Bills 1006 and 1008 are part of the Swan Falls 

legislative package. Both bi 11s must be passed i £ the Suan 

Falls Agreement is to be imple~ented. 

SB 1006 

Senate Bill 1D06 gives the director of the Idaho Department 

of '\Yater Resources the authority to suspend the issuance of 

perblits •in certain instances and to promulgate all necessary 

rules and regulations regarding the agency's legislative man

dates. 

Presently, the di.rector does not have express authority to 

suspend the issuance of permits. 'fhe Swan Fa.lls conflict has 

made it abundantly clear that this authority is ne(:essary to 

avoid exacerbating con£ 1 i c ts over the use of water. Though the 

department suspended issuance of permits and Ii cens es pending 

resolution of the Swan Falls controversy~ if challenged, it may 

have been re qui red to is sue permits and 1 icens es I which would 

have subjected the depart1~ent to increased financial liability. 

The authority to pr-or.mlg_ate rules and regulations is. 

necessary to implement an effective system for the allocation 

of any water made ava i 1 able pursuant to the Ar gum en t. Further~ 

rules and regulations -wi 11 inform the general public about the 

-1-
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director of the department intends to e:x:erc:ise his legislative 

duties. 

SB 1008 

Senate Bill 1008 is the centerpiece of the Swan Falls 

Agreement. The bill represents a very delicate balance bet_ween 

the interests of hydropower producers and the interests of 

other water users and the State of Idaho. 

Proposed section 42-203 addresses two problems. First 1 the 

section provides a method for resolving conflicts over whether 

an existing hydropoHer water right is subordinated and, if sos 

on what basis the water may reallocated. Second, the section 

pro vi des that the director sha 11 have the authoT i ty to subordi

nate all future hydropower water rights. 

Subsections (I) through (5) of section 42-203B specifically 

address the Swan Falls controversy. The trust approach 

embodied in these subsections is an outgrowth of the difficulty 

the parties encountered in defining Id a.ho Pow er Company's Swan 

Falls water rights. From the outset of the negotiations with 

Idaho Po\'1er Company, the State ins j st ed that it have o.vnershi p 

over those waters ma de a \tai lable for future users as pa rt of 

any settlement. Idaho Power Cor.ipany t however, insisted that it 

retain control over any water made available until such time as 

the ~ater was put to beneficial use. 

The State• s position that it must have ownership of water 

allocated to future use was based on the premise that if the 

Company retained ownership; it would be required to protest 

~z-
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every application for ~he -water, thus frustrating the objective 

of making additional Snake River water available for appropri-

ation. Further, the State was cone erned that a subord ina. table 

water right would be viewed as a sham transaction by the courts 

and struck down as a violation of Article XV, S 3 of the Idaho 

Constitution. Fi·na11y, the State felt that leaving owne:r-ship 

in the Company did not provide adequate protection for the 

citizens of Idaho. 

Ida.ho Power Company con tended that the State, s insistence 

on complete subordination prevented the State from balancing 

hydropower bene£ its against the benefits of proposed uses. The 

Company -wanted the State to use its right as a shield against 

possible constitutional challenges to the State's denial of 

certain uses as not being in the public interest. 

As drafted, the State· possess legal title to .all waters 

previously 

trustee of 

claimed by 

the -waters, 

release water to any user that com~lies with existing state law 

and the new criteria for reallocation set forth in section 3 of 

this bill. Tho trust concept, thus~ permits the state to 

assert that the stream is fully appropriated beause of an 

existing claim while at the same time making water available to 

those uses that create a net benefit to the State. 

-3-



•.,._ 'I Though. as is apparent from the previous disciission, the 

definition of the Company's right ,~as very difficult, a major 

b c n e f i t from the neg o t i at i on s i s the e st a. b l i s hm en t of a 

framework for resolving similar conflicts on other rivers in 

the State of Idaho. In order to avoid litigation regarding the 

State's poi.tet to subordinate an existing water right that is 

claimed to be unsubordinated, holder of a hydropoYer water 

right define a minimum flow f.or its facilities while at the 

same time receiving assurances that the balane.e of its claimed 

rights will not be appropriated unless the State determines 

that there is a higher and better uses for the water. 

As briefly noted above, the State proposes to treat water 

that is placed in trust by an agreement negotiated pursuant to 

the authority of proposed sub?ection (S) or 5 42-203B 

• differently from other waters. In addition to meeting e::dsti.ng 

statutory criteria~ a person contemplating the appropriation of 

trust waters must also satisfy the criteria of proposed section 

42-20:SC. 

The criteria set forth in proposed section 42-203C are 

suppieinental to existing criteria. Though the section refers 

to public interest, it in no way limits the existing local 

public inte:rest standard of Idaho Code \ 42-203. In fact 1 tbe 

use of the term public interest could be misunderstood unless 

the history of this section is explaj11ed. During the early 

part of the negotiations, a total rewrite of LC. § 42-203 was 

envisionedt -with the local public interest standard being 

-4-
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incorporated into new public interest criteria. 'rhis concept 

wa abandoned when the parties realized that a total rewrite was 

prac t ic:al ly 1 mpos s i b 1 et technically dif!itult~ and tactically 

unwise. The criteria as written do not and are not intended to 

remove any e~isting protection for other in-stream values 

currently existing under Idaho law. Ra. ther I the crj ter i a are 

designed solely to ffe!Uide the d i:r:-ector in making reallocation 

decisions. Section 42-20:SC is intended solely for the purpose 

of determining whether a proposed use has greater· net benefits 

to the State than the existing hydropower use. This sec.ti on 

will not come into play unless the director determines that 

existing criteria are satisfied. 

The criteria in 42-20:S(c)(Z)(a) identify those factors that 

are c ri ti ca 1 to the de termi nation a£ whether the proposed use 

• is preferable to the continued allocation of the trust water to 

hydropo\fer. Since the premise is that some future uses are 

desirable, the negotiators believed that the burden of pro of 

should be placed on the protestant. Only if the protestant 

establishes a basis for its claim of adverse impact on hydro~ 

po\.ter needs ~i 11 the applicant be required pre sent evidence of 

public benefits flowing from the proposed use. It is very 

important to note that the wa cer held in trust by the State 

subject to reallocation is tied to state law and not the public 

interest criteria. This is very import ant be<:aus e it gives the 

State flexibility into the future. If the public interest 

criteria is not> after trial and error, precisely what the 

-5-
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• legislature desirest the standards can be changed without 

a.ff e c t.i ng this agreement, state 1 egal owners hip 0£ the va ter 

rights involved and ·the trust arrangement established. 

Aside from providing a mechanism for resolving the subordl-

na ti on issue with regard to existing hydro power water rights, 

proposed section 42-Z03B(6) declares that the director may 

subordinate any futur~ applications for hydropower use. This 

subsection is an express impleinentati on of Article XV, § ~ of 

the Idaho Cons ti tut ion. Clarification of the director's 

authority to subordinate hydropo~er use will ensure that future 

uses of the unapp rop:r-i a ted vat er s of the state wi 11 not de 

precluded by future hydropower projects . 

-6-
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.AD.JUDICA.TION COST 

REX:.'OMMENDFD aDJUDICATION COST SHARING 
For Snake River Above Le.wiston 

(Discounted at 10% to July l, 1986} 

CLAIM FEES 

$50 per claim X 61,694 v1at:e: rights 
$25 per claim X 52,332 oomestic & stockwatering rights 

VARIABLE WATER USE :E':£!:F.'S* 

lrrigation: $1.00 per acre X 3,700,000 acres 
Hydropower: 

$25/CFS x 259,441 CFS Private o~ Municipal 
~25/CTS X 29,815 CFS USBR or COE 

llguaCl..'llture: $10 :E?=r CE'S X 13,631 CFS water rights 
Municipal: $100 per CFS x lrl61 CFS water rights 
Industrial: $100 p::!r CFS X 6,493, CFS water rights 
Miscellaneous: filing fee only· · -· 
Public: $100 per CFS X 20t315.6 CFS ~ater rights 

ST.I.\.TE SEED MONEY 

,$ 27,369,000 
19,035rO00 

$ 3,084,.700 
1,308,300 

$ 3,700,000 

6,486 ,ooo 
745,400** 
136,300 
116,100 
649,.300 

0 
2,261,600:t:** 

$ 18,487-700 

1,000,000 

$19,487,700 

* Claimants are allowea to spread ·variable water use fees exceeding 
$1, 000 over as many as as many as five annual paynents with 10% 
interest accruing on the unpaid balance~ MOhies in the Adjudication 
Account would be invested by the ri·reasurer.,. with interest. accruing 
to the Account. 

** This revenue is ·based upon the power plant capacities of the federal 
facilities. 

***$2,131,300 of this is a state obligation. This figure incluoes 
$230,000 for raising the rnininiorn flow u.t Murphy gauge from 3,300 CFS 
to 5,600 CFS in the winter. It does not include a $1,300,000 fee 
that would :te.:::ult from setting a new minirnrnn flow of 13,000 CFS at 
Lime Point. 

CAUTIONS: 

1) Water use numbers may oo overestimated i.lue to doublecountingr thun 
lOv,Tering revenues. The amount of water use on unrecorded rights 
is unknc,,,;n. 

2) The number of actual water rights is sirr'.ilarly unknown. 
3) If all parties are not assessed within one year, revenues will be 

lower. 
4) ¥i"'hil~ clornestic and stockwatering rights .have been included in the 

aajud kation, the cost o.f processing these claims has not :tlE2n 
included and is unknQl.m. 

fmstat/dgprop 
l.16.85 



,. . NUMBERS OF IDAHO WATER RIGHTS 

A'f!IJV£ .LEW!S'I'C:N 
SWAN ' ENrIRE 

USE FAUS ABOVE ' STA'ffl 

•-=---

Irrigation 32,1.37 88.4% 51,968 84.2% 6),441 83.3% 

H)'drop,lo'er 651 1.8\ l,267 2.11 1,620 2 .. 2, 

Agua.culture 722 2 .. 0, 1,063 1.7% 1,141 1..5% 

Municipal 390 1 .. 1' 773 1 .. 3% 964 1.3% 

Industrial 977 2 .. 7% 2,745 4.4% 3,638 4.9% 

Miscellaneous 742 2-Aoi 1,631 2 .. 6% 2,202 3.0% 

Public 747 2.1% 2,247 .::5.6% 2,743 3.7% 

TOTAL 36,366 ·"":""' _J 61,694 73,749 

Stockwater 8,601 19,836 

Oc:mestic 10,026 32,496 

-=--~--

Subtotal 18,627 5.2,332 

·. ~ND TOTAL 54,993 .,; ~ . , 114:026 

NOTES: 

1) These numbers have been enlarged from the. number of water rights act1Ja.ll y on 
record by a factor of l. 74, ·which reflec-ts the number of unrecoroed \.later 
rights that pa.st adjudications havs t-urned up~ Thus, these estimates may be 
high for sctne uses, t-a-rticularly tho.se with smaller mmicers. In addition, 
,:;ane rights may be doublecounted under more than one use, when, in fact, one 
use is primary. 

2) Tha m.m1ber of water' rights holders varies considerably from the nunber of 
'I.later users. A single water right held by a municipality or irrigation 
district may set"Ve hundreds of users. 

3) Industrial uses include:. industrial, mining,_cDrllnercial. 

4) Miscellaneous U$eS- incl~,cc: recreation~ private fire protection, individt~l 
heating or cooling, aesthetics. 

5} Public uses include: vildli fe (m:,stly held by Fore~t Service and P.l11), 
water quality improvement, minimum instream flows. 

Division of Financial Managment 
8.29.84 
fmstat/DGH20R:TS 
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MAXIMUM ENTITLEMENT OF WA"l'ER RIGHTS 

AOOVE SWAN l?ALtS LEWISTON & ABCl\7E ---
CFS 1000 'JiE CFS 1000 AF 

---
Irrigation 140,930.0 101,850 184,770.0 133,533 

Hyd:ropower 163,062.0 117,845 289,256.0 209,045 

Aquaculture 13;404.0 9,687 D,631.0 9,851 

Municipal 723.0 523 1,161.0 839 

Inotistrial 2,268.0 1,.639 6,493.0 4,693 

Miscellaneous 14,170.0 10,241 15,247.0 11,019 

Public 5,802.6 4 ,1!>4 ·;•,,:- 20,315.6 14,682 _______ ...,_ -------- -------- -------
TOTAL 340(359.6 245,979 530,873.6 383,662 

Notes: 

1) Water use may be doublecounted, particularly for miscellaneous and 
p.:tblic uses. The same water right often lists several beneficial 
uses, of which one is primary. Thus, these nmrbers probably· 
represent up£'ec lirni ts foe the more minor uses. In addition, 
these figures include applications not as yet approved for all 
uses besides hyclropa..,;,er. Hydropower: includes only pormi ts, 
licenses, claims. and decrees. 

2) Indus.trial use~ include: industrial, mining, com:nercial. 

3) Miscellaneous uses include: recreation, pri\/ate fire protection, 
individual heating or cooling, aesthetics. 

4) Public uses inclu~e: wildlife (mostly held by Forest service and 
BU-1), water guali ty improvement, minimum instream flO'.is. 

S) Domestic, stock ,-1atorin9, and groundwater recharge uses h:we been 
dropped. These rights are not no:i:rt'l,:;:llly disputed, but need to he 
quanti ficc. 

Division of Financial Managt.'f[lent 
1.17.85 
frnstat/dgma x 
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TtME: 

PLACEt 

so:e..:m::r: 

J?RFSENT! 

January 21, 1985, 7:00 P.M. 

l:mn 420, Statehouse, Boise, Idaho 

SB 1006 arrl SB 1008 RELATING TO SWAN FALI:.5 AGP.EEMENI' 

All InlSlbars of the Senate Resources camdttee except Senator 
Kietert. J!'ourteen me:nbers of the House Pssources Ccmnittee 
were also present. 

'.the hearing was Chaired by Senator Iaird Noh w.ho explained the hearing was £or 
the purpose of hearing testitrony an the multi package agree:rent dealing with 
swan Falls. The ma.in t."10 bills for cc:insideration tonight are SB 1006 a."1d 
SB 1008. :Briefly SB 1008 vO.lld :imple:rent t:h.e state•s authority under the 1928 
arrendm:mt to the Idaho Const;itution to limit and regulate the use of water 
for power pi.u:-p:,ses. It 'WDllld also add notice and p.mlicatic,n requirements 
when the De_par1:tlent of Wat.er Resources receives a wa.ter right 6:PJ?licaticm a-id 
sets oot the nature and extent of water rights for p::,wer pw:p:>ses. 

SB 1006 is to provide statutory authority to the Director of the Depalilnent of 
Water Be.sources to suspe.np issuance of water right pennits or otlrer action on 
pe:rmits or permit applications MlB!l necessa:ty. '.Ihe bill wculd also give the 
Director the authoricy to prarulgate l:"l11.es and regulations. 

':there \.'l'ere nine people who signei up to testify before the netl!ting with two nore 
asking to testify at the meeting. IJ:here were app:roxinately 75 people in attendance. 
'!he three p:nties who vJOrked on the agrearent -were also represent.ea; Pat Kole 
fran the Attorney General's office, 1It:rn Nelson, representing Idaho ItJWer and Pat 
Costello fran the Governor's office. 

l?AT COSTELLO, the Governor's chief leqal advisor, explained the bills are part 
of a larger coo,pranise y;:eckage that was arrive::i · at between the Governot" and Idabo 
Po,,,Jer and Attomey Jim Jones this sur:rrner and late fall. 'lhe agrearent cane al:::x:iut 
fram a controversey over hydroelectic assets and other beneficial uses, espeici.al1 y 
agricul tu.re. In the past several years interests have been at cdds at ho,-, ,..ie 
should allo:::ate the water of Snake River. After years of struggling over this 
issue the Governor concluded it was essential at this p:,int to end this con
troverSE=3y if possible and to try and o::i:re il.p with a fair canpro.nise that .tal...mca:i 
the interests. The five pieces of lc:!!g'islation that have been intro:iuced so far 
in the le:;islatm:e as well as one t..1-iat will be intrcduca:l in the next week: or 
so, are the core of the agreerrent tharnas entered into. !n orp.er to implerent 
the agreement, all of these pieces of this le,:_rislation need to pass. Mr. 
Costello at this p:,.int briefly 'Wel1t 0\/'er the legislation :pointL'"g oot the 

.~ varicus features of the agres't'tent and the reasoning behind then. A final 
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benefit in this agreerent is that hopefully agreement can bQ reached without 
enomo.is litigatiar costs to the state and .f.X:'~:r ca:npany and ultimately to the 
ratepayers and wi tbout an inordinate delay. !f the legislation is adapted, the 
Water Resources Deparbnent by the end of the year 1vill be able to begin 
processing awlications for water ~ on the Snake uriler the new ~t 
criteria we hatre proi;::osed. 

PAT KOLE, ttan the Attorney General's office, said three results wl;.l'.e atternpte:i 
in the negotiations. The· first, to give effect to the J;hilosq;:hy that Idaho 
water belongs primarily in the state of Idaho and used here. Secondly, that 
decisions as to the use and allcx:.ations of Id.ai."1.o wa.ter nust be made here by Idaho 
p,lhlic officials and tbil:rl in the future in order to protect !&ho frcm p:::rl:antial 
threats not only fron the federal gove.trll'l'ent b.lt fran our ClC\\lnstream sister states, 
we needeo. to get this issue .resolved and present a united front to protect our 
water users. I believe the ag.reerne:nt that 'iJJ'e! have a:aived at achieves all three 
of these goals. 'lh.e ll.'tlpOl:tant thing is that where the line is drawn is not 
magic, bJt what has been ac:hievecl. is if the line has l::een draw:n in the wrong spot, 
the legislators will be able to ca:ue back .and rairaw the line .in the future at 
a different sp:Jt. Believe that is an important elenEnt of this package. It 
restores control over Idaho water to ne:nbers of the legislature. 

TCM NELSON, attorney for Idaho Pow'er, believes there is one thing to keep in mind 
on this. The app:rov-al of this package is necessarily chog;ed up, so yo..i only 
see pieces of it now and then in the legisla'blre. Remerribe.t it was ne<ge>tiated by 
us and appraved by the principles as a package and. should l:ie acceptsd or re
jecte:j as a package. For your infannation as to 'W'here the rest of the conditions 
for implementation are, a petition has been filed with the Idaho POC by the PCMer 
Ccrnpany. The POC has deferred action on that petition until the legislature 
has acted. A petition has 'been filed with the FER:! and the tin-a for inter--
vention has .run and to ray knCMledge there has been one intervention by the Natiooal 
.Marine Fishe.:ry Service at the Federal Energy P.egulatocy- carroission. '!he bill on 
adj1Jdication "1aS intro:iuoecl for printing t.cday in the Bouse and a bill on POC is 
in the Senate state Affairs. 'Ihe caupany determined that no filing was neeileo 
with the PUC of Oregon so none has reen made. 'Ihe a:rre.n.dmente to the state water 
place have been proi:osed to the liWlter 'Resource :&Jard and they will be go~ to 
public hea..rings beginning next ~ek. It is reccgnize::i there are pieces of this 
ag.ree:rent no one 1oves, br.;it as a package, it. is a ratioru:tl., well balancear re
solution of the litigation that fostered the negotiations. 

MARJO.fa:E G. IJA"iES~ Idaho Consurrer Affairs, sp.:,ke against the legislation an.a 
WOllld like to see the SWan Falls water continue carpletely unsubcrdinated. (A 
ropy of the testim::my is attached} 

SHERL CEAt1MAN, Director of Idaho water Users Assoc:::iatioo, Inc. , :sp:ke i.n favor 
of the legislation. In a recent convention of \va.ter users here in Eoise, after 
nuch discussion, the rranbers votej with the except of a f<:M ttenbers s to su}?FOrt 
this package. It is the feeling it is ti.Ire to settle this issue which he had 
fought lOng and hard, hlt new £eels this agrearent is a fair way to settle it. 
They urge:: favorable consideration of the bills • 



(~ ,-~,. 

- 3 - Jan • .:a, 1985 

HAROLD C. Mll.ES, speaking for the Golden Fagle Audubon SOciety and the Idaho 
Wili:fiife Fe-aeration, was not in favor of tl1e le;rislation as believes it does rot 
serve the public interest of nost Ioa.,oana nor take steps to preserve its 
fisheries, rec~tion, riparian, water fowl and rapto'r values. Al.so the lc,,..r 
electrical rates in the state due principally to the Canpany's large hydro 
generating capacity is c;m econanic value to Idaho I s econatr.i'. (A copy of the 
tasti.nony is attached) • 

BEN CA'l'JANESS, attorney fran American Falls, Sfeaking for himself, said SB 1006 
is relatively nan-controversial. Water usel;;'s have no obja:ti.ons to this but ho)?';: 
that the Director of Water .Resources t-.OUld not keep a Jll)ritorium :indafinitely 
but make sam decisions on pe:nnits. As a "Water user and an attoz:ney 'Who \\Orks 
e:x:tensiwly in the water area, he felt that the overall _package is a fair one 
for all concer.noo and as fairly as possible rec:oncils the conflicting uses for 
the limited resource of water in this state. Be camerded 'both bills and as}r-..ed 
for a favo1-able consideration. 

FRED ST.E.WART, a water user, sp::>ke against this agl:eatent, as he 1::ielieves it sets 
up a vehicle to give our water to califo.mia. Mr. Stewart's test:i.In:my' eo<Jel:'.'ed a 
"wide11 range; fran the bills .in question to the history of how this problem came 
abolt. He strongly opp;::ises the agr~t. (&:ma supp::,rting inforrna.tion he handed 
o..tt. attached). 

roRREST ffi'.Wl.S, speaking for the Ida.l'lo Water 1:.:ights Defense Group, made up of 
business people, agricultural interest, recreational interests, professional 
interests arrl darestic: interests, sp:ike in supp:,rt of the 'bi.O pieces of legis
lation. He said not ,;:1.ll the people in the lawsuit were released by Idaho Pawe.:r, 
rut they realize they will have to live by this agreement. vihen the people of 
the state look at this agreement, it Wl.'.)llld seem this is the rest agreanent for 
the people of the state. 

SENldOR HORSOl, ! am sure your group has analyzed this legislation. O::::i you see 
holes in this legislation. that would give our water to califo.tnia? 

MR. B.YMAS We do not see this as a problem as the public interest criteria -would 
cover: that. 

JOHN HA'ICH, .Director, ?ublic Affairs fo:r the Farm Bu..raau, said as a "'1bole the 
Fann Bureau does support the agreanent. The Bureau has .been involved in this 
issue since its inception. rt has b9eil a very difficult issue for th~ faun 
co:rrnunity and it has been di:Eficult for than t.o accept the package. It is a 
canpronise and I 'WOtlld urge the Comnittee not to tamper with it. The following 

· p:,licy was adopted at our cn:ivention in Decerriber: 11We support a state of Idaho 
negotiated settlement with Idaho Power as a solution to the Swan Falls issue. 
'Ihis shOuld include a ccntractual agreement by :taaho :Poirier tc allcw state 
awropriation of wate:r for upstream deVelop:nent down to the statutory minL"TIUlll 
flow of 3900 cfs in the sunmer and 5700 cfs in the winter at ~Y. '!his also 
should include canplete adjudication of the snake River and its tributari.es 
aJ:ove Lewiston to be paid for by an equitable distribution of the costs arcong 
all said parties 4 '

1 

JOHN Rl.lNFI', atto.tney, representing the 5alrrcm River Hydro COtpany ~ 'lhis cam:pany 
consists of 27 Sl'f'all hydropc:71...-.er projects. All of theSe -proje=ts are lo:::::atoo on 

-
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the main reaches of the main Sa.ln:on and the Little Salrron, all 'Well above Swan 
Falls. All of these projects have received. prel.i.minary pel:l'Clits £ran FERC or 
exe:rrptions or have licenses J?e.Dd.ing. All are t.onoa fide projects that are 
under way. He is not here t.onight to att:ack t:.,e ag.:reement, but rather here to 
make sare carments on the bills that he feels wcnlld add to the overall ag:i:-ee-
ment and addressing concerns of the stMll hyd.ropcwer projects. Mr. Bun.ft £el t 
several provisions affecting snall hydros shOl.lld be clarified or changed. lie 
expresse:1 conce.m al:out their water peJ:Inits which might be too short to allow
econo:aic develop:nent. (Sta:te:rent attached.) 

PAT FORD" s:peaking for himself, expressed supfX)rt for SB 1006 and directerl his 
cc.mn:ants toward SB 1008, looking at that bill fran the point of fish and wildlife 
and recreationt S'p!;!Cifically at the public interest criteria. He expressed that 
this was a fragile package and. hOped his ccm:re.nt.s ~uld be taken in the spirit 
of helping to make this bill a retter ane. His c:::a:rmants were di:rect.ed. t.c,'.,/ard 
the five criteria for public interest with regard to fish and wildlife al'ld re-
creation. which he feels have not been dealt with adeg:uately ar:rl feels they c.an ., 
be dealt ;,,-d.th without destroying the entire package. He urged the consideration 
of adding the criteria that does mention fish and wildlife and recreation :in the 
sane 'Way h~ is mentioned. 

AI. ~~ Director of I&mo Coalition, felt the electrical con.surrers would 
be paying a ve:cy high price for the benefit of new irrigation develoµnent and the 
agreement could be made fair with an ~t requiring other consumers to J:.e 
fully ~ted for the cost of reducing the snake River's flew and for the 
cost of serving nfM ir:r:'igation. or ot.1-ier major additions to energy dare.nd crea.ted 
by reducing the river's flow. '!he PUC! could determine 'What the costs arc and 
impose charges on the new loads to recover the cost. In Sl.llll:l:lafy, the interest 
of conS\.'.D.n;rs was ignored 'When this agreement was put tcgether. 

ARr M'AR'.r1NS, representing the Littl.e Pilgrim Irrigation Carrpany, oolieves this 
agreement is a job well done and tha an~ to a situation that has been un
resolved for tro m311y y&ars. (Testimony attached) 

'.!here l::1eing no i.rore people wishing to testify, the meeting was adjourned at 
9:30 P.M. 
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HEARING BEFORE PHi L£GI SLATUHE ON' THE SWAN li'ALLS :ISSUE 

January 21, 1955 

Mr. Chairman ••• Gentlemen, 

I appeared before you last year on this issue and was the next to the 
last to be heard ••• This gave me time to hear Mr Perry Swisher o:f the 

. ·1 dt1ho Pub l i.c 11-ci l i ties Cornmi ssj on as he gave hii:, impassioned appeal to 
l..hin body not to get into 'this Pandot·as bo:x. because of the legal rami
fications that would ensue from a tttaking 11 of a water right from The 
Idaho Power Company. He warned that a Circuit Court Judge in san:=-
Francisco would be making a detormination upon~ ~ubject about which 
he had very little knowledge ••• That Judge would be determining the 
future of our water in Idaho ••• After he left 7 a lawyer, who had earlier 
identified himself as the legal counsel for a group o! Irrigators. 
called out that Mr. twisher did not know anything about water and 
this was picked up and repeated all around the room. I couldn't believe 
mv ears, for water is the base of' our h.vdrn-alectric system in Idaho 
aml Mr. Swisher i::i one of our three Commissioners on .b~nergy ••• l.r o show 
his ability to assess a problem we now only ha~e to look at a case that 
is on file at the Public Utilities Commission~ A Declaratory Order 
ther~ is awaiting the outcome of this Legislative Session. It states 
11 Regarding Agreement Dated October 25, 19B4, among the State of Id.aha, 
uy and through the Governor 1 .Tohn V. E:vans, in his official. capacity 
as Governor, Jim Jones in Official Capacity as Attorney Genera1 of the 
State of Idaho, a.o.d the Idaho Power Companx. _. It would a;ppear that 
the Iaaho PO)tle:r g_ompany Officials are putting on public notice that 
any effect upon the Idaho Power Comoanv's hydro generation by this 
taking process will not be grounds for a finding or an order reducing 
Idaho Power Company's present or future revenue requirement or any 
future rate, tariff. schedule or charge ••• One cannot help but admire 
Idaho Power Com:e_any's percipiency, for they are a business and must 
keep 1"..inanclally healthy• but I tremble far the rate payers in the Idah( 
Power territory, i'or we may very likely be paying for a dead horse, 3,f 
this madness of di¥iding up anothe~ 's resource continues. 

,\nother aspect to this case is again in the legal area ••• If the Goverr 
and the Attorney General of this State can take a water ri~ht that has 
been declared by the Supreme Court of the :;tate ( opinion # 49, 1983 ) 
as being unsubordinated to upstream divertlon and consumptive use, wha· 
is going to step them or any future Governor and Attorney General from 
doing the same to you, and you, and you? This is a dangerous preceden· 
both tor now and for future generations. \ 
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maintain the 6,065 cfs • which has been the average minimum da1.1y a.1_::; ... 

charge at Murphy for the ~aJt tweaty three_( 25) ~ears( records ot the 
Uni. ted States Geological Sur-q-ey ) and let 1. t work i.or us to help re
p1ace the very. ocarce ca~ital that is the root of our struggle to meet 
the economic needs of our schools, our social programs, our bulld
industries, and cur Service Organizations in Idaho. 
r'or th.ere is a very exciting moveroen t taking place in the Northwest ••• 
Our own Peter Johnson, who as yo,, know is the Di rector o.f th~ Bonne¥il.le 
Power Admi:n.istr.ati. on, is returning th1~ chea-per profe:cence power to the 
public to whom-it was., by law, or .Lg.Lnt:-i.l.l .Y intended ( s~e chp 7 20, 1.2!!1 
Cnn~e ss, lst Se~rnion, Aug 20 1 192;).. He is doing this through the 
Investor Owned Utilities of which Idaho .. Powe~" Crmpan:t:., i$ one .. 

Thi,:; is the essence oi the plan that is being proposed: 
11 The Firm Displacement Power Gonce-pt ~as f'irst proposed as a rate in 
13PA 'e 1985 Rate case.. 1.Che concept would allow utilities to buy -power 
from El">J\. to serv-e tl'1eir Paci.fie Northwest loads, displacint; power i'rom 
their own generating resources currently used to meet regional loads. 
'I'his would increase the amount of power the utilities would have to 
sell to California on a firm basis." 
The key to this conce-pt is f.irr.i J]OWer; for the Northwest Utilities have 
been selling their $U.rplus non-f Lem energ;y to California 1·or year:J at 
unbelievably cl1ea:p ratesv.. My husband and I attended an Energy Confer
ence in Seattle, Washington where this concept was unde~ diacussion. We 
were told by one of C&lifornia 1 s Ener~ Commissioners that they were 
buying non.-fl.rm Eower or 11 mil1s 11

, but would e willing to pay anywhere 
from f 1 ve ( 5¢ } to nine { 9¢) a l{W hr. ( depend i•ng upon our ski 11 in bar
gain.ing ) [o.t• firm pow,1r. ~. With firm pov,er, a -power 1rpon which they 
could rle~ind, they could woth-b~ll their costly oil fired plant~ •• -
At the minimal five cent (5¢) pe~ kw hr we could su~erinsulate every 
home and mobil home the Pacific Northwest Utilities Service Areas. 
( thus generatjng a-:i additiona::... source of ertergy ) ••• This shonld be 
done without cost to the Ccinoumer, for they hav-e initially -pa.id, through 
their taxes, far -the development of the preference power which will be 
~old by the BPA to make this plan possible. 
A Buroau o.f Hecla.ma-Lion Wator He )Ort .for n:rownlee :.ihows that over a 
fifty 50 year period there 1ave been seven ( 7) dt·y years which leaves 
forty three (43) years with average or. 1ietter water ••. In order for 
the In~estor Owned Utilities to ~rotect thei~ own Concumers from rate 
increases; during those short f"all years a sum sho\l.ld be set aside 
-to -purchase -power. 'The true inter·est, adJUSted to inflation• could· 
go to the Investor Owned Utilities fer col lee-ting·, .handling, and book
keeping cost$ for this operation, 
Une more -paint ••• There is very likaly a -possibility that the Investof 
01;1lled Utilities will really get invc>lved in going after energy to market 
A very negative conotation would be a shift to the development of low 
tH:ad bydro in the anadromous ii.sh Dp.:=.1.wninr:- streams .. ,.,, Thf::se fish requirE 
pristine water :for spawnlng and rearing purposes ••• vie .should consider 
FUtting in place tho following~ 
(1) A moratorium on any development in tbe anadromous fish spawning 
areas oi' our State for wear~ going to n-eed to restore that high grade 
protien source for a rapidly expanding National and World Population. 
( 2) We are going to need s·l;if£ building codes to protect the integrity 
of a: su.per-insu1a...t.i.on program. It is my understanding .from tall,ing to 
some of 'the people at the Iioog_JUyer Project that the States o.:' '.Jre_gon 
and ~lashington al1·N1,.dy have -+.,hese in place in anticipation of a.n ea:cly 
start. 
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In summary it would. appear that we have tb.e following choice a to mal!.e, ie 

(1) To continue the subordination of the Swan Falla water, which by 
court Decree has been determined to belong to another ••• A taking proces 

(2) Leave this decision to a lower court, where it belongs, hoping 
that they will suatain the Supreme Court Decisio~ far now ••• letting 
this water stay in the Snake to he1p generate capital for our schools, 
our social programs, our building industries, and our service organiza~ 
tions ••• lf, in fifteen (15) years or so, the vast agricultural surplus, 
have been reduced and ve would rtot be further jeapordizing the price 
for farmers by over-production, we might take another look at this 
issue ••• :for if the water is lef't in the Snake :for the production o:f 
energy, it is not going any,.ihere ••• There is another very irn~ortant 
factor to consider here ••• California is becoming de$parate .for water. 
If our hydro system is working to produce energy for them, they are 
not likely to cut their own throats to get at our -water. 

m a3/~~ ~ ft~~.;/ 
Marjor(e G,. Hayes / 
Idaho Consumer Af~,irs,Inc. 

WE Cl.RE ABOUT YOU , 
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CHAPTER OF THE NATlONAL AUDUBON SOCIETY 
P.O. SOX 8261, $OISE, ID 83707 

Janua.ry 19. l9B5 

TBSTD10NY or m GOL.DiJJ EAGLE A.UOOBO:N. SOCIETY & 
THE IWO 'n'ILDLIF.i FSDERAnoN submitted to ti1i.e 
who Senate Resources and En'Vi:ron:ment COl'llll'.1 ttee 
cm Mondayt ·Janua.:ey 2.l, 1985 1n Boise, Idaho., ·by: 

Mr, Harold C. Miles, AuthoJ"iCed •poke•per:.;on ror 
both organi1,atign•. 

My' na.m. 1s liarold C. :Miles, re:s.idin.g A.t Jl6 Fifteenth Avo., South. Na.111.pa, 

I~aho 8;651. ~nd I am repreeenting the Golden Eagle Chapt.e~ ot the National 

Audubon SOeiety, and the Idaho Wildli!e Federation af!illiate o~ the National 

Wildlife Federation at thi~ hearing concerning S.B. 1006 and S.B. 100B 1n pa.rtie• 

ul~r, consequently ~e wish to sublllit the follolwing changes and ~ol'lllllents to these 

propo5ed _pieces o:f lttgi.slation; first. thanking_ the Cotr~-ra.ttet for allowing tur to 

ptesant testilr!Ony concerning our views ~•garding the Swan Falls controversy. 

RelatiV$ to S.B. 1006, we request that at tha end ~f th$ sentence in 

5ection l (J) instead of the pe:riod after the word "wste~M a comma be insarted 

tna tho !ollowing words be added. fto in.sure an &d•quate 1u_pply at water. at all 

ti~es, in all majoT stre&ms to support the ga.me fish fisher.y.M 

As previously st•t.d, we have gi-av~ concern regarding S.B. lOOB, consequently 1 

~e propose the following additions and deleticna t0 this bil11s langwage. 

Section l (5)(d} l1.na1 )0•:32, ~• feel lillli.ting water to only those with suf

fi~ient financial resources, as th8 language i?llplies. Will pz-eclude &fflall i~riga

tor1 frcm further irrigation dovelopll'leni. 

Section l {S)(e) line )4, after the vor-d \lH, a c~ 1.natt.ad of a per-iod. 

Adding, 1 a.nd •aint.aining th& spcrt fishery in the local at~e.a.ms in aeoordahee ~ith 

the recommend~tion.= of the Idaho ~partment ot Fish & Game~. 

(l) 
GO/..DEN 6AGLE AC/OUSON SOClET'r' 

~FJ~VING SOUTHWEST IDAHO 
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Section 2 (1) line 5 atter th• words 1minimum flc,.t" insert a corn.ma. instead Qf 

a period _and_adding, 1 protid.ing Idaho Pow-er Co's (IPcorwater rights for its 

SWan Falls Dam ara ma.intaine.d in a.r:c:orda.noe with th& 198) opinion No. 49 cJ: the 

Idaha Supreme Court,M 

Section 2 {2) llne 16. a!ter the word Midaho." stri~e the following sentence 

Which end.a.on Une 18. 

Section 2 (J} 11.ne 24, atter·the •ord 'Idaho.• strike tbe /~llowing tentence 

which ends on line 26. 

Seotton 2 (5 & 6) strika those two ,ubsections beginning on line )2. and 

ending on line 48. 

Section J (2)(ai l:i.ne 1.3 after words, "shall eonsider11 remove 11 :" and 

•JJJ.aintaining adequate stream flows to znaintain the $port 

fish•ry in aacordanoe Vith the latest strum su~vey or stream's reachea. or the 

racO!:llm.enriation of the Idaho Department of Fish & Game in tha absence of a survey 

for that stream or its affscted reachess" · 

Section) (2)(a)(i) line 15 after word •economy~ remove 

ing fishery and reorea tional value.s; 11 

.. " 1 and add ttinclu.d-

Section J {2)(a)(ii) line 19 afte~ word "impact;" rexive •;) and add "such 

coats shall be fully born by the holders of any newly acquired water right; 11 

Section 3 (2)(a)(i1:i) line 20 after-wora"tra.dit1on; 11 remove 11';'1 a.nd add 11 to 

be defined as those per-sons living on the fa.rlly farm or within 100 miles .adjacent 

thereto; H 

Section .3 (2)(.e.)(v) lina2J after the 1tord11Mu.rphy gauge 11 strike the remaining 

vo:r-ds of the sentence and the next sentenee through lina line 28 and insert the 

follOW'ing •no ·additions.l '\lJttiir pendb vi.ll be ia&ued. by tha Di:r-ector for ne-, 

irrlgated land development until such a time as all the ~gricult11ral acreage re-
. . 

moved from agricultural production under any cf the U.S. Department', acreage 

li.mitation programs are put back into ~gr-icultural prPd.uction &nd the value of th, 

ero-,:is l"a.i.sed thereon ,hall equal pari t;r, base_d on the U .S.D • .A. 1 s definition of 

parity•" 
Oolde-n E&gle. Audubon/Idaho Wildlife testimony (2 ) 
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We hold this proposed s.B. 1008 violates the ~Public Trust Doctrine" r$lied 

upon by the Ida.ho Supreme Court in its 198J Opinion No. 49, regarding the subcr

d.ination of lPCo•s water r1ght$·at swan Fall,. In this conneetion1 we respectfully 

call the ~omittee•s attention tot.he fact th~t the U.S. Circuit Court for the Dis~ 

trict o:f Ida.ho decreed in 1907 that the Trade Dollar Mining Co. had .a 10,000 t::1S 

ll"ater r-ight for their Swan F1.ll1 Dain, which IPCo acquired wh•l"I. it purchased Swa.n 

Falls O..ro from the Tr~de Dollar Mining Cc, In addition. IPCo acquired a 4,000 CFS 

lfli.t9l" :right, License No .. 14,362, on J·uly 29, 1919, which was 9 ye.are before the Con

stitutional An'llllendment t.o the Id.a.he Constitution was adopted. in 1928. which Governor 

Evanis reterr&d to in his January 8. 1985. 1tstate of the State" addraS-s to the Ida.ho 

f Legislature. 

' 
I tt 

The 11Public Trust. Doetrine 11 should not b& violated by the Idaho Legislature. 

II' it does, 5Uch action is tatamou.nt. t-o stealing navigable 'Wa.tsr,.with its mo.ny ban ... 

ofi4;:i1.l uses, from All tho people of' the State of Idaho. 1n OUl' view. 

The Id.J.ho Legislature does not hsve the Legal, let alone the MOAAL right, to 

reduce the flo~ of the Snake River to the •xtent that such reduction seriously haru.s 
in our opinion, 

the Snake River fishery belw Sl:an Falls De-ro,~na should take ~ote of the 1976 sur-

vey 1Mde by the Idaho Fish & Ga~e Department that a rrl.nimum average 9! ,.500 CFS 1s 

-we o,.ll the oamdttae 1s attention to th& fact that the ~vo~sge :idnimum daily !lo~s of 

the Snake at Murphy fro~ l96l through 1983. was 6,065 CFS and the a~er$ge instantaneou~ 

.flow .fer this same ti.me period v,u, 5,616 CFS, aocording to USOS l"41cords. T'nust re

ducing the nmr .at Murph.1 ldll be cat.u:trophic to not. only th.e fishery below S,..,an 

Falls, but th• bydro~leotric gen•~&ting c&paeity er IPCo's-u.jor generating facilities 

,1nce Brown.lee requi'tes )3,000 CFS to operate all 5 of its gene:rs.tors lt full capacity 

And. io.4oo to opeNte-_ the 4 S?11aller units a:t full gi,nerating ca:p9city. ilso, oh July 

1, 197'7 the inflow il:1to Brownle• Reatrvoi:r would have been only ; 1 111 CFS if the .flO\tl 

(~ at Murphy was .'.h900 CFS. In addition,_ we would like to point out tha.t on December 31 1 

l9B4t I.?Co had 252.592 customers 1n Idaho. of which only lO,j8J were irrigation ~u~~ 

to-niel"~, or 4~ of IPCots tQtal Idaho customers. lurths.rnore, it is ou:r view, any 
Golden Earle/Id~ho Wildlife test1~o~y (;) 
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IPco irrigation ®stomer, 'llhO e1o•u m;-. - ........ _ ~- _ .. 

ope~ation and Wh$N el•et~ical ~ates atf*ot hi• farm 1 s p~ofitability. is at great 

1'1na.ncial. ri.sk, if the Sn.aka' a tlows are reduced to J.900 CFS,. £or mo.It ass,u-edly 

IPC.ota in-ig&.tion rate5 'ldll dramat;icslly increue,. u will the t-a.tes to all Clf the 
No. 1008 . 

othe~ claasaa of IPCo 1s custmn1rl 1 if s.B."is enacted into law in its present form. 

Pul"th•rmore. the coim:u:,dity p:rl.ces 1.rrigation_ f&1."mer& will r111ceiv•• l!ID5t likely will 

be l~ss if additional Acreag~ is put into irrigated production, especially in light 

of th$ propa5ed reduction in Federal price support, in the upQCIDling Fede~al ta~~ bill. 

We a.gain call the eouittee 1s attention.,· buad on th• required min1:sm:ari flow !er 

Bl-own.lee Reservoir Qf 4,150 CPS, tbe l!Cln1.mWQ rloir a.t_ Weiser Ga.ug&, tht a.ctivg stor-a.ge 

ot Browl•• Ros•l"'Voil" oan be dl-s.1m down in l? .4 daya with all S genera tori- opera tin1 

at !ull hyd.r~ulic C4pacity, o~ in Jl.5 daya with only the 4 l'Ul&ller unit~ operating 

1,t fu.ll c:a~city. Will the upstream. developors be Villing to pay for the imported 

powe~ I?Co vill raqu1re to serv~ it~ customers dul"i.hg th• reat of the summer seesoni 

W• :regard:it as the duty of the Leg'islature to protact ALL ot Ide.ho's ei t:1r.tm$' 

··t righta to adequate Snake River Water for preserving its f.1.shery, recreation, r1paria: 
C 

water fowl, and adjacent raptor values. In addition. the c011Unittee and legislature. 

1hould t~ke note that :maintaining IPCots low electrical ~atosa due principally to it 

large hyd~o gen•~ating capacity, is of as gre&t an $Conomio valut to Idaho as is the 

r&ising of su~pl~s agric~ltur£1 crop$. on which Idahoans as well as all u.s. citit~l 

who pay Fed,~al income tax.es, are being taxed in the for~ of F~deral Crop Subsidy 

paymtmts, or other fal"Jlf,·set a.side prcgraros, {He our exhibit No. l)~ and noting fur 

ther that in 1984,, 677.948 acre, 1n Idaho were held in the Federal PIX 0r !CR 0:r 

A.OP prov.ui.s.,, mt.h•rmore, the Zilog Company 0£ NalTlpa reo.ntly has sta.ted pu.blicl~ 

that cne or the reasons their plant 11a1 located there was due to the low rates of 

IPCo. Thus, low electrioal ~ates fc~ indust~y are beneficial for Idaho 1s econol!ly. 

Idaho's eleotr-ics.l ratepayers should not be lllJlde the sacrificial lambs of a.gr 

cultural land d.evelop&ra • · T:beref oro, ¥.l'. Chairman and Com:mi ttee me:t1.bers, we implt 

t't you to hold s.B. 1008 in aO!IUUtt.ee, for by no stretch of the imagin.ation can it b• 
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FrcMt Frei~ Stewart 
f!;t. 4, 3ox. 4-62! 
Jero~e. Idaho 8))JS 

-

·ro I Me111oer2 of t:.lte first rettular- scsaion ot the 48th Idaho Legislature-. 

.Jauu Jan. 14, 198,S 

Subject, Implementation of Gavem~r John v~ Evans & Jim Jone~ 
A11;reement with Ida.ha l?ow~r Campany. Do ~ l!r,plemel"Lt • 

Greetln;c1r, 

As a \~f~nd'l.~t in tdaho Powe~ ~o~uanv v. State er Idaho, Ad.a 
::'oul'!ty ,;tvtl .;,;i~" Na. i:.:z2J7 {:h1an Falls fl) and in Idaho Powe-r 
Campan~ v. !~~ho ~~part~0nt or Water ~eso~rcas. Ada :ountv Civil 
Jaiu;, N ..... ~1)75(S,van Palls (I ,:) I say to you----

.QQ E_! r::PLE1,:EK'!' !':US .~ :i.~~~!n' 

If you ,io you will pl:1.~a 200,000 hol:'!.e"?"s of !daho water riv;hts in 
jeap:,rd.:,r. I Nft'!r- _,,ou to page 41 Sta'.:c Water Plan Part '.!'wo. "About 
215,000 or 5-~ parcent r<J:f -the axt-stin~ usu of wa~ar are rtat on :::-acord 
a.i,..i :i.~ S\i"ojai:.t -t0 $O~lt futm:·e den.ormirt:'l.tion." This Water Plan was 
adopted ·r:N the Ida:io Water Rseou::-~e ~02.rd in Decem'::ier 197r. -'nd 
d.eclared to be th,i law l;iy tha Ida.no ~upr!ime tourt .i:n :SW"an Fa1l;,i ;; l. 
ln 197B ~ne Le~isla~~e pasa~d S~nacQ Bilt no. 1f22 • Ida.~0 code 
lJ.,.z-245( .,ee eri:Clt)su:-e l ''Fa.:i. lur-a t.o file clairn Wo!.i va:s and r-elinauis::.es 
right" •. '!'he =~toff :'.l'lte for f.l_leing w2.s 1-et at: f; ... JO-.'.G'BJ th.en 'ex-:encied 
to "-jo .. 19.34 'then ext~nde:l to 5 ... 30 ... 193.,. To date only 9, coo have 
filed, lf ~.ooa more files by ~-10-19~5 t~at lP.av~a the 200.000 up 
.ror in-,ahs to an·,• claim iti:'!lne-r-. Ken Junn, State Wat.~r i:l.e!lourai!s 
Oirectol:", l:t.a!! tcs ~i!id t!'lat-.i f' t:iis ,.\G:i:!1~~ENl' is implii.!i'lll!nted that 
hQ will s~art ~lju~ic~t~on on July 1. 1985+ the j~y a!1:er the cut 
oj'f d\l.te to--: fileinJ?;. At th1.s :iate £=l<1i.;n Ju:ntd.:'Vi C:J!.n c;:;;cun,enoa. 

r :l'!f!t'!!!t' ',"()U t:, the A:111::==1:EN:i', pa.2'1? 4 Par:t E. ":'.:O!ll?a."ly • s .i.bility "to 
purc~-~se., lease. o>Hn, nr ot.h~'.'""Wis~ ar::quire water f-:.:::irn souroes up
s':re•1:11 r:it: its ;')OWer pH.llts .tniJ c.o;we.v it .,._o a."'ld 9ast its ?1wei:
pu.n~s i-;~low ,.~;.lnec Jar.1 st;:tll not 1e li:r.ite•l by t:'!is :i5.!'e~rnant. 
Sue¼ nows :s!\a.J.1 t:ie consid.,r1d n:.ue-:uations resultiru; f::-o::i operation 
of :!011:>an·, Ptcili'ies, ~ What a .strfil'l,'slehcld Idatt!:I Power will have 
on t~~ peo~le ot !iah~. All ~hey will have to do on July 1st is 
o·,tai:n ~ u-p to i'\tO c::Oml)titer rea·i out fr-cM Kerf Dunn en tho~e that 
~~ve filtd an•, t,1-toc;ll! tlB't !'la.v~ no 1: file .1. You jont think t!'ley wcn1ld 
jo ii??~ 3ust =onsile~d the ,.ooo w~ter permit h~lders ~h~~ tnev 
filed. sul '.: an:enst in Swan ?;;1.lls ii z. Ninety per cent of who had a 
eu;erior ~ir.ht to t~eir Jee. 1992 {t~ei~ ltcen:'!e eKpi~ed £n 1970 
after .50 yea-r-s tn'!. :hey we!'e not is:'!H-1 a new t::me till l9!l.i:!) ·l'ney 
11ave h~l-d th:,.;;e 90~ as ho.stage to _try to force this Aeiil.'::E;,:wr. 

I "'!lf'!l." 'IOIJ to F;x!li1:?:l~ 4 or -the AiBE:.:r.SN'f .. Al'i Ac-r r.l-50213. ALLOC..\TION 
OF C,HN tJPt•N J ;t~ ,::? ';/A'!'~:i RlG::7." What ::iALE?"t'n 1 .a.l:m refer 
;IIOIJ t;J ~xhihtt 5 M ~h': AG.,rra:tEr;·z, S-:;'.:'.i:ION 2 11 : 1]'}& !d:ilhD !'1.!'Qlie 
Uti 1i ties '.':n'.'!\m. i.s:7 inn shall have no jur-is:li edon to consider in any 
proceedin~. w~at~e~ l~stituted nefore or ~fter the effec~ive d~te 
of t~is act, ~nv is~ue as to w~et~e~ ~ny el~ct~l~ utility, (includin~ 
J;ia.:,o 1"'1wer Comr,n .. '1•:), shOul;I Mve or could hava \Jt"eserved, main:i:a;in;1a 
or nrotected ics water .1'."i1;h1:s". 

'.{:i:'i' s·11.:.:1 c"Af..LS or:e: ani :-:i\'IAN FAtlS NO a.nj this M~E:t•;EN'l'??????'? 

Ans-#et----7'0 'l'A.l{E' S.N'.\'{E: :,nv3~ W.<\7~R TO :::ALIF'OR!'IIA t\N!) A~JlONA 

Jn l9~J after 20 ve·u·~ of 1i ti,~l\tion the U. J. Supreme Court award.eJ 
Ar'hon:i h ~ t f or ::;:a ti rorn (a 'll ad jr.i ii ca te.J ri..;nt in the 
:oior1:fo .1iv-e:-. 1'hCJS9 watet'S will 'Da t'\lten at thn com;iletion 
of til~ CAP{ CEntr'll. Ari.:ona Pr-ojeet} in tht .next two yeAl'l'h 

eont 
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p·i;,;s 3 Stowar-t 's lett-1-r to t.he I.~.;-;islature 

the sncond p~rt of 
... 

1992 In hls o;)i?'lion "n/s·:1.~'I ? ·u.L3 O'.i:E Jud,,e :AU'!ln Shepard g:oea to 
1tre 1! lcm'°'th to show th.1..t FP: ( ::'ede!";U Power Coro..'ll, .fcre'l:"llnner 
?~;~C) Mi insi.n;.1·i on suborlin..ata<l of -tne Idaho Power '!l three 
;!ell~ ::lil.!'1..•ron :h:ns. :Jut when th~ :'EkC isi;ued. the 40 years Swan F~ 
·ucel"\se in l?~-2 tl'le,v woul:J not subor:linne it. KO't'l MI•:;E i'OR 
CALV'O-'ii'"PA. ?or;;;e the wu&r p'!st Swan ?alls tut it do"'s no-e 
h.all'e 1::0 ,,;o pi..!it the thr~e u.r~lii! ,1::tma ex:oept for "t!'i.e minimum 
strea.'11. flow. (r~fer to plilt} 

Jee, 1:5. 19'32. '!.'om Nelson. la\-tyt!t" :for Idaho p0w~r, sent a letter( copy 
enclosed) to all tha it:fend m~s counsels i,n !}.:Al'f F .U.L3 ONE 
in w~ioh ·1e i.'!•1s ti-tat none of -;;h~ :!.~!endarits are goinl to 
a:ppe,il f;he courts r1,.1Hna1 on t~rn suboi:-:iinatinn of the thre~ 
la•·n:e ( why s:10•..1l:i ~h., jiff!?l:!.tni:s? wh:, not I:lar:o POW!!:" e:;:;;ieal?)dam 
then~~~¥, Ida1~ Power ~oulj like to hook up some i~rifiation 
pu!ll:,::s betwei'Jl .">w·an i<'"-lls J:;.'Tlm ard t~ia thr~e lower di!..'l'H,. lit1:.it 
he does not say is if it is so~e ,farmer th3~ ~a~ts to ~ook 
!JP a ·"lun 1~~1 :o:c-se n 1wer pu.,p or Cali:for-nia to hook up enough 
pu~~s to ~anvey five to flft~en rni~lion acre feet of water 
-!.o C.,U fomia !.S shown t:.·1 tha encHisei.1 1£:odified Snake-Colorado 
Pr-oject 'pl.en. 

J~c. 25, 198J !d~ho Fow~r filed SWA~ F1U.L3 TWO {Caae Ro .. 81375) 
a.=:e11st 7,~lQO :l.~fen·:hm.a. Aa s-:a.ta.1 earlier in t.:"1is letter 
90 ;:ier~o:it o:f t'!l:i!::J should ,"lever ·o'!!!!n included. Any one 

_wit!-i t'llei.l'l.,;s ·;efo:e Idttho Power received thei:- 40 year 
l.icicmce in .Jee, 19-SZ sho1,1ld never been im::lu'.led. 

19s:a a ten :;-,"!r :-cor'!":orium on ·•:,-;~!' dh'!rl,iO!l stuJi.es was .>u-:: throug~ 
th.e u. ;;;. ~o:1:";,..1ss. rn 1978 -::·-:is r:ior-atoriu:i was exlen:ied for 
another ":~n yeiara -::.o run m~-::ill l9~S; 

l-983 :iep ~0'1.:l-t L-i.rro:narsina, ~-CalifO!"nia in,;ro 21,11:1;d a bill to Ut"t 
'thi, :!'.'C?1': nf th':! :nor:ito::-ium. 

1930 's Power$ f'M::i :h:i Los A.."lgles 11.re:a les;a:\,ly stole th.e watar f::-o:n 
fro:-:; -:: ~., c•:1!m :~iver Yall.:.:r. '!'he.Se sre the ;,.ame Pow~.c-:1 tr.,n; 
are aft~r our wa'::er>s. ..- ..... . • 

\ ~ ,.. 

l asl!:-•Who has been. in •cahoot:;• w1 th these Powel:"s fro;;; :':al;ifornia 
an,1 Aric:cn:1 to 12.:i;all•.r ste'll our ',<f4ters. They shoul:l be 
ap'fl(P"'ln'; t.o an·,one W"io will t:ilte the blin:ie!'S off a:-;,j laoic. 

Is it too liHe ~-o .~ave ou:- wuor??? ,n:imst bu: no!: qi.lit!!. 

Wh~t ~o -io??? 

1. 

2. 

:). 

Th:::-ow this Jo\·,n ::vans, Ji'll Jonas Ijaho Power Cornpl'1.'1l' liG.9:::ET,s.ENI' 
1n t~j •,r-1.r;h e'l.tl wh!!re it ?:Jelorn;s. 

J.;-,u,.,-v 
~ 5e'."l1te' Hill :-to, 1r-~2 Idaho coje 4Z-i4,5{si!I ene:losure) an,j 

t•,~s or~v,m~il'I": I1'lha Powe" or an" other '!ligh-bind.er • from 
t:hirn ,iu:npin7, 200,000 Ida~n W'\~~r ri.1hts. 

·J,,Ul'l.w .;•,;,.\;\! +L..;:,J,;:; 01".E ..!Q. ~ P.:-,lc to ttl;:; di .~de, eool't ti:i g:e& · 
i:..f wf':et•11l'"'" o.= -:,et ~~'to Po"'e· !~a.s 3:o.tS't t.fiei1 rt~·•ct·'~-

4. u· ~h:-e O:!ll:l:"t; n .. ! ':.!i-!t"?, td,~h~ POfft,r-¥.l~..:.1-el'I~ ·1:heir • i,:.,!'!;J; 
~ '"'" S'.1'::"1 shoul:l exe"="~i:;e i'ts powers of ominent domQin 
an,1 buy the 5wan r'alli:: 0).m frolll Mano Power and thus ;>ul. 
the St.it~ h:ck in -;!1t1 i!dver:;; seat ins'::t!':..i o! Li.aha-Power. 

(I woul1 H:ce to pojnt out t.in'Z.· therc is a wod\l of dif!&r-erice 
in t•11tcinJ; ti-,rou.ih thA r,owera of 11::i.inent dom~in a:,tl t:J.kein:~ 
t~rou~h sutarlinaiton). 

L'::'r:-i S ':VE IvAHO '3 \~.\TE'.t. t'Oi1, !JAHO ~ 
l ,, it-✓..:,__..,..-., , ....,..---• .,. _/ I 

,,/ .,,,. ~~·- 1 er.I' 
. .t: . 
f, • 1''r(4J' lit J ',l'\•Jttn 
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· filed shall be forwarded to the claimant by the de-panmem uf warer 
resource!. Such claims ms.y be corrected by the clajmant onl? by filing c.f an 
a.mended elaim in the same form as the original, which shaH be recorded and 
numbere.d by the tlepanment the .same 11.s the origin.a), and for whii:!b no 
addjtionaJ filing fe~ sha11 be re.quired, [I.C,, ~ 42-225b, as added by 1967, 
~h. 338, § 3 1 p. ~7 4; 1.C,, § 42-244, as changed and a.mended by 1978, ch. 345, 
§ 7, p. 884,J 

Compiler'• hl:IU!&. Thi& ltd,ion v.s.l\ redei;ign111.11d Bi i 42-214 by f 6 of S.L. Hii a. 
&,rtn4rr:1y l!Cmpil11d as t 42-225b 11nd lo\"&$ ch. 345. 

~---:::-:--::~--....;.---.:,_~__:..--------·-- -- --··--· 
........ ._ 42-245.: Failure to file clalni waives and relinquishes dght. - Anr 

person daim.ing the right to divert Qr wfthdra.,,, ancl use wate1·s or the State 
who fails to file a claim as pro...,ided in iection 42-243, Idaho Code, shall be 
conclm,ively deemed· to have waived and relinquished any right, title or 
interest in said right. fl.C., § 42-245, as added by 1978, ch. 345, § 6, p.·684.J 

42-246. Filing of claim not deemed adjudfoation of right - E\1.• 
dence. - The filing of a claim does not constitute an adjudication of anr 
dairn to the right to uae of waters as batwE!en the water use· claim.ant and 
th~ state, or as bet,\•~en one <l i pr more •'-·ttter use daimants and anothi:-r or 
others. A statement of claim filed pursuant to section 42:2,13, Id.a ho Code:-, 
sha.H be admit:1sibl1: in a gen-eral adjudication of water rights as e.-iden,e of 
the times of use and the quantity {)f water the claimant was- '-Virbdnrwing or 
diverting as of the year of the filing, if1 but only if. the quantities of water 
in use ttnd the time of use when ~ controvetsy j;. mooted are sub!:it::mtially 
in accord with the timeJ;; of use and quantity of water claimed in the claim. 
A flairn sbalJ not othe:rwi.se be evidence of the priority of the daim~d w.:11er 
r1ght. U.C .• § 42-246, as added by 1978, ch. 345 1 ~ 9, ;p. 884.1 

42-247. Notice of ch8.pter provisions - How gi·ren ~ II e-qufrc
ments. - To ensure that an p.-:rsons referred to in l!f;'C1ion.,; -12-212 .and 
42-243, Idaho Code, are notified of the provisions of thts c:hapicr. the del-)art• 
meni of water reso-urces is directed to give not.i~e of the pr-o\·islons of thh, 
chapter as follow::.: · 

(1) It shal! cause a notice in writing t-0 be placed in a prominent aml 
conspicuous place in at least one ll) newspaper pubHsht:<d and of ge-r,eral 
circulation in each county ofthe_.i;ta~e. if there is sl.lch newspa.peJ-, otherv.-isc 
in a newspaper cf genera) drculatfon jn the county, .at least once each year 
for five {5) consecutive yearJS. 

{21 It sha.B cause a notice sµb~tanti~lly the same as a notice in writing to 
be broadcast by each co:mmercia.l television s.tation operating in the state, 
and by at least one {1 l commercial radio station openiting from each courny 
of tb.e state having such a station. regularly, al s1x fB) month h1ten-a}1 for 
five {5} consecutive years. · 

C3) It shaH cau.se a riotit-e in writing to he placed in a prominent and 
c<inspicuous location in each c~unty coutthouse in the- s_tare. 

{4! Tr:~ roi.:.i-,·. 
of one I l \ or ni,·. 
in writing and • 
statement af \~•.: 
proper.:,·. A :;'oli·; 
eupphed to eac1

• 

ResQurc~s befr•~· • 
The director · 

an)· othe-~ m.;.r,. 
§ 4.:2-2{ 7, 9:, ;i~: 

n.o.J 

Cornpifor'& nm 
cl). 3.;!, if tc,1\1):l'.~' .' 

Stcunn l 3- {1f ~ ·. 

'Pn,,·i.sion,; nt 1_\,~;. , 
r,e,·11n:bl1: 1.11() i. •• 

Af'l 

~(\!11'1~, 

~~-3(•~. B11~-nr .... 
4'2-3(171 ,_ ..;;.!~3·:·~ 

-12-30-L }j 

i;.uch r<1ntb-ll 
shaH Dlt H:~ 

m.2Y cfo:i ~·t, 

tio;al ei.-idE>: 
deps.ni,wnt 
Ulldet the :i: 
· en<.1hk· it to 
sud1 i=l:am1 

€XJn1inati,: 
e;;timate a 
finmutn Hl 

mer:\ r,'l;.i.11 
add i l i<m 3.; 
tin.ie 1:he-. 
\,·ou 1 d &.et 

with H'l'.' 1 

c:ont~f;li.'I! 

Codi:!. of7 
~ 3265d~ 

Cnmpll 
",·,..rwd1:, 

Sc<.:~wr, 
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llrurs in service: 'Tr11nsmi,111lon. 4.71.:? ma!S; 
011ernPtl oi1,lritiution., ,S,643 mUIIS; 
unde:ri:.rr::.i,md dii.trlbutlon. i,128 miles; total. !'2.683 rnlte-s. 

Plat') 
Q2.340 Kw 15,000 Kw 

10,000 Kw 80,000 Kw 

0 Shoshone Fa fls ,2.soo Kw a9,000 Kw 

0 Clear Lake 2,-400 Kw @ Swan f=a!ls 12,000 Kw 

(D Thousand Springs 8,000 Kw @ Brownlee 675,00D J<w 

© ·upper Salmon 39.000 Kw @ Oxbow 220,00C Kw 

G) 'Lower Salmon 70,000 Kw @ Hells Canyon 45-0,000 Kw 

© Uppw Malad 9,000 Kw ® Cascade 12,aoo Kw 
(under construction) 

.. 

.@ Jim Bridget 678.071 Kw 

@ Cc:,mbuilion Turolne 5{;,000 Kw 

@ eoardman 53,000 Kw 

@ North varmy 126.960 Kw 
{se.cond unit 1.Jnder 
cons!ruetlon} 

Cttntral OIVlalon • Boh1e, ldahO 

Western Olvla-lo" • Payette, id:8ho 

Scu,th(!tn Division • Tw!n falls, Jdal' 

Eastern DMslon • riocatello, ldah 

!J3 '+S'; ()C>O k, 
4 4-'-7,L, 0 6 0 t< 

·• 
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TO Al:l counsel 

ATTCJK';~ YS AT LAW 
l'.!1. snx 1rwl/, 

WtilN f,,u $. !UA.nO IH.\01 
Hlfl'MO•~t tlOlll ;~.IJ;:l'.i 

December 15 1 1982 

Rei Idaho power co. vs. State 

Gentlemen~ 

StJ:,; ~~UE'M,lTCHU.'.l Li/J-; :::~ 
l'.Q, l,f"l\ J~J•,I 

SUN VAlLE'!'. l[Jl,1-10 aJ\")l 
1tttf'ri0'\.'E 1.Z/ll'H 72!,...\,,I; l 

The potential for ari appelll on the question of the 
vAlidity CJ£ the Hells canyon FPC license s~bordination give::. 
r i ae to a problem for Idaho Power company. As you know, in 
necembe r of 197 7. the company placed a mor.;i t:or i um oi; ne1-, 
hook-up~ which wm.1ld deplete flews in t.he 'Sri.ake River bsl.ow 

Milner and abcv~ Hells canyon. 

r;iv-:-•n the supreme C:o\lrt 's decision 
upholding t11e 
for the mor.:'.l
in$ofer as it 
that. issue. 

va:. U1ity o: :.1ir1 F?C subordillaticn, the basis 
tor:um 1:1(:1:.1v,1 sw .. :·, Falis dise-ppears, except. 
~ig~~ rePain in place while a party appeals on 

7he company does nave a few requests for ir:-:igBiU.,,:,n 
plrn,f'.)in; service 1n that reach of the river, lf no one is 
(Jc.,iriJ to c;ppc:::il on that issue, t~en there appear~; tr. be :-io 
-re.ssor. riot. to l"i~:io'.-: 1.1p those applicants. In fairnes::; to tn-2-::, 
r 1;;:a:;1j ::.i·t:t~ ,,:i avr.-..id & se, 1 eral month delny 'ln letti:·.:'.:l ti":E-;:! 

~nc~ t~~ cc~pany's intentions. 

: woul•1 n.ppreci~t~ }:earjn~ from eacn of you c.:c:"lt:er!,
ing y-:::n.H" j ntention to se~,: .rev1ew of the. lc3a110 SLlprt~Ir.e 
cou=t's c,1

1
.:isiori affirming t)1e vaU.clity of the FPC liccr.si:::· 

subordina~iQn oi the Hells Canyon proje0t. l am not sc&K1nJ, 
by this letter, ;;iny 5tatement concerning intentions tr seek 

review on other i~&ues. 

THOMAS G. NELSON 

TGN:cw 
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5500 in ""Y Onl:. case} cau1td by the negligent operation of rnotor vehict~ 'lll'Mlel' 1>1J1.1t 

apprQf.!riJltions. 
(font :Z.S, 1946, ch ◄72, § 2, 60 51111. 306,) 

lilSTORY; A)'.IC'[Ll.AJtY LAWS ANJ) DJREC1W£S 

E111lu:•tC11"J 11oe~ 
Thr, 1ee1inn fQrmc:riy a[lfl('41"N u JI OS<.'S f tf.ll, r,rfor 10 1m: l'..11.aC:U:ntnl oJ Tttl~· ll l.nto 
posilivt 1-w t,1· Ml S-=r,t. ll. l \I!;:?, ?. L.. 91-2SS, § 1, "lfi Su,t, 1177. 

CHAPTER 32. COLORADO RIVER BASIN.PROJECT 

i un. Qt'C(ll1bAl•nrc inyestipHClnS by s~cre:tary of lht- lnlerlor, reports; tO )'~ar lb<JTl,(0-
rldm ott wnter irn,PC>rtttion 1,tudies 
PUl'!\Lan1 10 the authorit)I set out rn ch~ Rci:iamiuion Acl ,;r Junr: l7, 1902, ll Stat. 388 and 
Att-s a1ni:-rtrl.al01)' fhi:-rl!(.1f or 6Uflflll:n~eritar}' t~n:-10, ~nd 1he provisfons of the W.nc.r Re• 
strurce,; Pl,mnint A.:1 c,f Ji.11}' 2:!, 1%5, 79 S.uu. 244, as. llmttided, wilh rtsrttt 1ci the 
i:"(){)tdin.;iiicm nf studi~, im•es1isnt1t"lU, ~ncl a!.scu:mc:nts. the Sc::crC'.tary of the Jnterior ,ball 
c-ondnd full -am! cilTni}lc-te rr::i!0t\t1.11is~:.n1cc: invesrig:.1hm1s for th~ purpo."it' nf dt'vclnf}ing a 
ientral pisn to rrrN•t the f1.mm: Wlil"r nccd!; Di 1he W~i-1..:rn llnite.J State.I. Such in\'csti,ga\ion!I 
r.hall iriclude lhc lc:my-r-11ngt: ti.·:m:r i,;urpty 11~:iilablr: and th~ !1,llf!•rilnge: W:t.ter requirwi.cnt$ in 
e.arh v.·.11;,,r rer,r,urcr ;egwn nf iht Wr,urn U11i1ed Stiuc.:. Pr,1grt:s:. reports 10 rotUJec-ti~)ll wtth 
1hc;.e itwi:stit,a1ioru:; th,\lt he! ,..utimirtl!d t(l th.: Pr~"id .. nl. 1hc Na1mn~l Watl';r Comrni~sion 
('wllik if i, ir; ciiMc:'11.:'C}, lht- \\'u1('r )fr.,mm:·.::s l'v1md). amJ m !hi: ConP't-SS every 1v.•11 years. 
The: #inn (>f sudi rtpt'US shall he ~1.ttnitillL'd on or hcJriri: June 30, llJ71, and a lhtal 
rcronrlllissam::e rerort :.f-111.II be sut,mittrd not 1.tta 1l1ao Jun~ JO, )9-77: f'rovr4eii. TJ1.a1 for 11 

peric,(.f of 1c:n yr:.ari; fr,1m 1h~ ifuh: ,,f rh,: enac-!m~nl t1f the: R,:,::h1.mlltilm S•ft11• of Dairn~ Act of 
J9iei f 1:Mrf~rf Nov. :!. !9781. anv Fl'."d"'ral offida) liha)J nm un.dc:rtalu: rccon11,..:iisanc.e siudlct 
nf an ►' plan for !he imp1:maiio11 ffl" \l.'iit("J'• 11ffi! ,he Colorado Ifo,tr Bu.in from 11.ny other 
nat:uni! river dra1nagr bli~in !yins outs1dc- the ScatC!i c)( Arizona, Californiit, Colorado, New 
Me,.ico, a11d thOY- porlic,n~ ttf Nrv~d11, U1•h. 11nd Wyoming i.>,•hich rm: in 1l'ic rumtn.l 
dr:unage ba~in of the Coltm.1d,, River. 
(As ,1//l)('-llded 0;;1. 3, j(}ll,0, p, J.. %-li5, § 10, 94 Sun. lS()i.'t 

__ ...,. .. - -· -:--- •JUS'J'.Q.RY0~cl!.:.1=~.!l-\ t'.AwS..!'iSD,.l)mtr.:ny~~-
Amendintnti: 

.. _. _ ... 

19!«1. A,:l O.:i. ), jQ~O. rnb,111111c:-rl "anr ft'der,;,l o.ffk(3J" Im' "'th~ S.-..:11:\.lll).'" . 

. -... ~----------,-------· 
~ 5l:'lt.:---4.uuim:Jtza;tiUJIH'lhpptt'iJ)rnl.\lar1~ 

(11) [Unch;in,sed} 
,o) There is .alsc :i.uihc,rizcd 10 be appropti11ted 5l00,D{X),000 for CO!l!.:lru<.'tio11 of 4i~tribution 
ai\d d~einige £:i,lliu~ for non-lndian bnds ph.11 .ur minus i.ucb Amoun1li, if JI.Uy, as may ht 
j1urified br rea~nn of crtdif)11ry 6ucn111tinm. in ~012s.1n.1ctlt)fi COi,ts ~ i11,djc.111ed by i::ngina:-ring 
a.bd cos1 indices .i~phcnble lo the t)'pi:!1 of cD1l~4f\lCtion invotvi;.d therein from lhe dtcte of the 
Co!orack:i R.ivi:r Ba~in Pre>ject A(;t {entccei.t ~pt .)[), 1968]: PrDvlde:d, 11-l.at lhe Sc:cri::t.11.J',)I 
shall ent~r iJ110 agrcemerH.s ~·irh nfln•f'ed.i:rnJ inu:re.,rs 10 l)ruYldc not I~, 1han 20 per centum 
of lhe mia.l cost of such faciJlll1:.1, durfog the conutui;tiori or iuch facilities. No1wi1hst1u1dmg 
lhc pro,·i~ions c,f li'C:i!\ion 403 ot Ibis Ac-I [43 uses j 1543), ncilhtt •prroprtalions made 
p1,1rsu.&.nt ro th~ 'iuthnri:cac.k,rr conrllint!d iP 1bii rtthsecrtt:m (b} nm- rt~•~ui:~ coU.cc1cd in 
(:Of?l'lc.:-tion wi1h 1ht f1pc:ri1do11 of $UCh facilities !>hall be c:reditod \o 1bc: Lower Colorado River 
8~in Di:vc:lopmrnt fund 110d fl;)!--·mer1t:. !iltalr no1 be mad,: fwm tl1a, funcl to 1hc ,:i:nerzd fond 
of the: Tressury to return any pan of the co1H~ of "on,lruction, opwuioi,, and mainterui.nc:a of 
SU.Ch fi'l.cifiti~-
(As 11.mend'l'.'d Dd:'. 20, 1982, P. L. 9J-313; § l, 96 S1.a1. lSJ7.) 

HlSTOIU'; A::'lo'ClLLARY LAWS ASD DlRECJ1V£S 

A111t11dm1'111£ 
19U. Aci Or:,:, 10, 1,u. in r.ubsc-1:. (bl, t11bsri1u1~ th~ scnc1:1u:c ~ginning .. Th,:re i& m 
11utm:rtiud .•• ," fot oni: wh~h read; ''Tllen: i~ al&tJ 11,1.1U1ori;t~ 10 ~ ,_J!Yrnl)l'Utcd. 
!il00,000,!)XI fat (:Oft\ll"\l~'tl()f\ of (j.~tribu1io11 1rid 4raiMlt: fs.citilio ror 1101i-h1d.,an Janos.". 
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REVISED AND SU~PLEMENTEP TESTIMONY BY JOHN L. RONFT 
BEFO~E TSE IOMO SEMA~E COMMITTEf ON RESOURCES ANO ENVIRONMENT 

((; January 21,. 1385 

Subject: Testimony regarding Senate Bills 
1008 and 1006; Gold Room, Statehouse; 
7:00 p.m. - January 21, 1985 

Mr. Chairman and members of the com.mi t tee, for the 
record my naml:! is John L. Runft and l am an attorney pr act icing 
here in Boise, Idaho. 'I'his evenini;i I come before you repre
senting Salmon River Hydro Company, Inc., which cons ist1;; of a 
group of daveiopers of small hydrcel~ctric facilities under the 
Public Utility Regulatory Practices Act {PURFAj. My clients are 
pcesently developing 27 small hydro power projects~ all of which 
are located on the ~eaches of the little and main Salmon Rivers, 
and al 1 of which would be directly an-d ma.te:r:ia.l ly impacted by 
the legislation proposed in Senate Bill 1008 and Se-nate l:lil l 
1 006. Let me emphasi.i!e for the purposes of th is evening's 
hearing that these projects are located fat' downstream from. the 
Swan Falls Oam and on a different river system. 

In order to lay a proper foundation fot' the perspec
tive from which my cli en~s view the proposed legislation con
tained in Senate Bills 1008 and 1006, let me briefly review with 
you the status of their smal 1 hydro power projects. My clients 
have, every one of them, expended substantial money and time in 
an effort to develop their hydro electric projects as envisioned 
under PURl?A. All 21 projects have been granted preliminary 
permits, or exemptions, or have licenses pending undet" the Fed
eral Energy Regulatot'y Commi$sion {FERC). Applications for 
water pemits have either been accepted or have been qranted on 
all of the projects by the Idaho Department ~f Wate~ Resources. 
In summary, these ar~ serious p-coject:.s in which cons ioerable 
engineering and development work has been done and in which 
citizens of Idaho have expended substantial sums of money and 
time. 

We come befoce you with no claim of expet:'t ise on the 
subject legislation. We took no part in the ligitation or in 
the prot:ra.cted negotiations for settlement of what has come to 
be called the Swan Falls controversy. Able counsel a:nd teehni 
cal experts have $pent untold hours hammerinq out not only the 
settlement between the State of Idaho and Idaho ~ower Crnnpany on 
the question of subordinativ~ water rights, but also many more 
hours in an effort to recognize and account for other it1.te:res ts 
anrl. the dqhts of the public at large in worJdnq out the lan
guage of the two bills before this committee. As the witnesses 
on behalf of the parties to tha controversy have made clear, the 
proposed legislation constitutes the last chapter of the settle
ment of that controversy, and they have urged that the subject 
legislation be considered as a "packag,e" with that settlement. 
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We do not come to attack the fa.bc-ic of the agreement 
that has been woven. Frequently, howevecr, a fresh perspective 
on a •final rough draft• has value. It is, then, in this con
text of constructive criticism and recommendations for change 
that we address this committee with reg a.rd to senate ail ls , 008 
and 1006. r will endeavor to limit my comments to the principal 
concerns of my clients by malting one general observation and 
seven specific recommendations for change. 

My qeneral observation is that one is left with the 
impression that: we have in Senate Bill 1008 a hybrid that may 
have been better left in two parts-; 

{a) A bill ratifying the aq-r&ements rec:tched in the 
nswan Falls" settlement and addressinq the issues imrolve.d in 
that controversy; 

(b) A bill relating to water t'.'ights for hydro p:)'itler 
purposes generally and providing for true statewide oriteda, 
standards and procedures for treating those rights. 

An example of th is dichotomy is the apparent fa H ul"e 
of the bill to address those situations where the prospect of 
depletionary use of water does not e-xist upstream from water 
riqhts granted for power purposes. There are many such areas in 
our state. My· clients with their l!lOUn ta in strieam hydro projects 
fall into that category. The bi l 1 ·prov ides in Se~t lon 4 2-
203B ( 5} that the Governor or his desiqnee is authorized to enter 
into water rights agreements for power purposes ~to defin~ that 
por-tion of thei;z;- water rights at or below the level of the 
applicable minimum stream flow as being unsubo~dlnated to 
upstream b&neficial uses and depletions." The effect of this 
provision is that all water abov-e the level of minimum stl'.:'eam 
flow in all rivers and streq,ms. in this state must be placed in 
the tr~stp~ovided for in subsections (2) and (3} of this 
sect ion. However, the put'poses of the tr-us t ac-e expressly 
limited to be those of assuring "an adequate supply of t,itat.er 
for all futur~ beneficial uses and to clarify and protect the 
r: iqb t of a user of water far power 9urposes tc continue us inq 
the wate-c pending approval of depletionacy future beneficial 
uses," (See Section 42-203B( ll) Clearly, in stream reaches 
where use for power purposes is th~ only reason ab le benef i ary 
use i:IV'a.ilable, there is no need to place in trust that portion 
of the watec above minimum stream floww Such nprotect ion 11 is 
not needed nor is it desired by hydro power deve-lopers in such 
circumstances. We submit that water users for; power our.Poses 
should not be subjected t:o tha ptovisions of this statute if 
their watet" rights are reasonably free from the possibility of. 
upstream depletionary uses. 

We recommend that authority be vested in the Governor 
or his des1gnee to exempt such water rights granted for power 
purposes from subordination and from the authocity of the 
director to limit such permits or licenses to a specific term. 
Exemptions fat" such hya-ro power water rights cou 1 a bi:! gr anted 
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after an appropriate investigation and hearing by the Department 
of Water 'Resources. Prov is ion for such exempt ions would pro
perly limit the function of the water trust and the authority of 
the director to subordinate power water ri<;l'hts and to impose 
time terms on such rights to the real purposes of this legisla
tion: i.e. to establish a means for handlinci cooflictina 
depletionary {irrigation) and non-depletionary {power} uses of 
water in this state. 

Let me turn now to some specific ob$ervations and 
recommendations regarding the p~oposed bills, beginning with 
sentate Bill 1008: 

l. Section 42-20313{3)~ With regard to setting 
minimum strearn flows in the first sentence of subsection (3), 
the words ''state act ion .. 'll{OUld appear to be too broad. 

We recommend that such state action should be specifi
cally def lned' to mean· approval by the Department of Water 
Resou~ces {or the board) with le~islative ratification. 

2. Section 42-2038(6). We submit that the lan-
guage gr ant inq the di rector "the authority to suhord inatt:! the 
rightsn of lidense and permit holders is too broad. Even thouqh 
the 1928 amendment to the !daho Constitution qested in the state 
the powel:' to regulate and limit the use of water for power !?Ut:'
poses, water rights once granted still constitute property 
riqhts. Even though water rights Eor power purposes are subject 
to -regulation and limitation by the state, such ri;:gulation ano 
limitation rriust: be made part o.E the riqht at the· time it is 
granted or otherwise the exe.rcise of such authority by the 
di-rector could face the constitutional objeetion of taJdnq of 
property without due process of law. 

we recommend that the description cf this authority be 
statutorily set forth so as to provide a guide for the promul
gation of subsequent regulations. 

3. Section 42-2038{6). Vesting authority in the 
dir~ctor to limit a permit ot license Ear power purpose$ to a 
specific term without any apparent limitation or ouiiielines is 
of the greatest concl:!t"n to my cli.ents. As mentioned abov';;', 
where the issue of subordination of water riqhta for power pur
poses is not an issue, there should be an exemption for holners 
of water rights for power purposes. The mere existence of this 
broad statutory "authority ta limit a permit or license for 
power purposes to a specific term~ wilt have severe impact on 
the capability of small hydro developers to obtain financing. 
The P't:imary economic reality t"egarding the small power. Pt"oj"!-cts 
is that the financing is based principally upon the viability of 
the project and not upon the financia:l well being of the devel
oper. Central to the financial strenath and viability of the 

( project is the unconditio~al water- right. Lenders and investors 
,, will simply not invest i.n a project whe:re the underlying water 

right is subject to <iel imitation at any t irne by act of the 
director. Short te-i:-m water rights (around 5 _years) to cover the 
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period of return of capital or pay-off of the development loan 
will likewise not suffice. Frequently in these projects there 
are second levels of financing by the developers and their part
ners which roust be taken care of after the institutional lende~s 
have been paid. Such developmental partners cannot be acquired 
on the basis of sho~t-term power rights. 

Also, there are the terms of the power contracts to be 
considei:ed. Virtually all of th& ccnt-racts for sale of power 
with the major power companies necessarily contain severe ~ecap
ture pt"ovi.sions if there is· a default in the supply of power 
during the term of the contract, which is 9ene~ally 35 yea~s in 
length. To put it bluntly, time limitations en the water rights 
for power purposes will reak havoc on the projects of small 
hycro developers. 

A.s ~bov~ stated, we recommend that an exemption pro
cedure be established for i;,ower water riqhts associated with 
projects on stream reaches were subordination to subsequent 
upst?:earn bel'lef ici al clepletionat"y uses wilt not be a factor. 
Suen exempted water rights would not be subject to subordination 
or time limitation. This ex~mption process would also se~ve to 
properly limit the resolution of the Swan Falls controversy to 
the issues and circumstances actually involved therein. 

we recommend that the statutory language be ~mend~d ta 
require that hmita.t1on of a permit or lic~nse for: power pur
pose$ shall not be for Q term less than the tet"lll o! the standa~d 
power purchase contract of t.he utility designated by the wate.c 
eight holder a.s the utility with which it will seek a power 
pu-rchase contract. rn the event there be no standar-d power 
purchase contract or standard contract term available as regards 
the designated utility, the11, in the altet'n.!tive, the water 
rights should be for 35 years, which term appear-s to be the 
industry standard. 

W& strongly urge the committee, at t.he very least, 
to provide thmt limitations of permits or licenses for power 
purposes to specific terms be for a period not less than 35 
years. The impact of shorte!r terms on th~ E!:COnom ic viab i. l i ty 
has been discussed above. Thes~ ~cono~ic ramifications not only 
negatively affect lender-s, co-developers and the ability to 
pe~form under the power p~rchase contract, but also wouln have a 
deleterioos effect on the ability of the developer to obtain a 
1 icense from the Federal S::nergy Regulata,:y Commission (~SRCi. 
Economic viability of pz:-ojects is one of the pt'i]"l'lary consiiler
ations of license c:p:ants by FERC. Moreover, imposition of terms 
shorter than 35 years on water riqhts for f?OWer purpo~es wouln 
clea-cly constitute state action sevei:-ely curtailing the incen
tive for the development of small hyrh:o power as. a renewable 
resource, encour-a<tement of which nevelopm.::nt i!; a primary pur
pose of the J?ublic Utility Requlatory Policies Act ot 1978. 16 
u.s.c. 2601. See Federal Energ ReQulator Commission v. 
Mississippi, 456 U.S~ { 8 
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4. Section 42-2039(6). The last sentence of this 
s1.1bsec:tion provides that it ''shall not apply to licf?nses which 
have already been issued as of the effective date of this act • ., 

We recommend that permits should be so grandfathered 
as well as licenses. Water permits are a defeasible property 
right which may be terminated if the permit holder does not 
prove up on the development for which the riqh t was granted. 
Permittees, such as my clients, ha~e spent considerable sums of 
money in reliance upon their right to prove up on the permit and 
eventually secure a license. Likewise, other investors, lenders 
and governmental agencies (FERC) have acted in r~liance UJX)n the 
viability of these permits. We submit a serious issue of taking 
without due process of law could be raised by this ex post facto 
imposition of the provisions of subsection 6 on permits. 

5. Section 42-203C(t). 
poses, we recommend that the words 
use" be inserted to'"llowing the w'ords 
first line bf subparagraph (1). 

For clarification pur-
11 for ups ti:eam deple t ionary 
"appropriate water" in the 

6. Section 42-203C(2). The cciteria to he con-
sidered by the director in making a water reallocation decision 
present a problem from the standpoint of what weight to give to 
each of the listed criteria. The statutory lanquage provides 
that no sing le factor: "shal 1 be entitled to greater we ioh t." 
Yet at least two of the five criteria would never be applicable 
to hydro projects such as those of my clients in the mountain 
reach es of the Salmon Rive c. Fur thermo re, the language of the 
statute would allow the dicecto~ to give greater weiqht to 
factors not listed in his determination of the public interest. 

We recommend deletion of the provision limiting the 
director trom g 1v1 ng greater we tqh t to any of the enume ra te<l 
factors. A public intert:s t determination made by the director 
under this sect ion mu st include cons irlerat ion of the listed 
factors as well as other matters brought up hy the parties which 
are relevant to the statutory purposes. 

7. Section 42-203D. This section provides that 
all permits presently in effect, except fo~ those pot to benefi
cial use prior to .. lanuary 1, 1985, shall be reviewea for: compli
ance with this new leqislation. 

As stated above, we re~ommend that permits already 
issued should be gr and fa the red alono with licenses. In any 
event, if these issued permits are to be reviewea, they shoulQ 
all be subject to exemption from the pt:"ov is ions of the proposed 
leq isl at ion in al 1 cases where no subor<H nation issues ar~ 
reasonably applicable to the uses involved. 

The provisions of this section effectively q~andfather 
all permits which can be put to beneficial use prior to July l 1 

1985. One assumes the reason for this grandfatherinq is foundea 
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upon the logic that those pei::-mit haldets who have spent substan
tial sums on proving up thelr permit would be in a position of 
putting the permit to beneficial use by July l, 1985. Such 
presumptions fail badly in the circumstances of small hyd'l"o 
developers, whe1:e the beneficial use of the water right cannot 
be accomplished until final approval by PERC and final agreement 
"wi tll tha power company-. As di scusseit above, after - the- fact 
impositions of restrictions and limitations upon a. property 
_right. already grant=.ed, especially where corisidt:rable sums ha'V'e 
.beett expended in reliance upon that. right as granted, w-ill most 
likely raise serious issues of taking property without due 
pcocess of law. 

rt is our recommendation that the languaoe of 42-203t> 
be stricten and rep!'aced witfi e section providing for procedur~s 
and standards whereby the director can exercise his authority to 
subordinate wate-c rights in the future and for the granting of 
exemptions under appropriate circumstances .. 

a. Section 1006; section 42-1805(7}. We recom-
mend that the di t:'ector 's authority to suspend the issuance or 
turther aetlon on permits or applications in order to ensure 
compliance with the prov is ions of Chapter 2, Title 4 2 r tdaho 
Code, be limited to certain geographical areas faced with subor
dination problems (e.g. upstream from the swan Palls Dam on the 
snake River), and limitefl two certain type cf permits oi: appli
cations (~.g. old irrigation applications). 

We recommend that this suhse,::t ion 7 should be divided 
into two QuSsectionst one of which would de~l with suspension to 
ensure compliance with the provisions of Chapter 2, Title 42, 
Idaho Code (which would be limited as above. recommendedj, :and 
the other subsection to provide for suspension on a mot:e brr)ati 
basis to protect existing, vested wat~r rights and to pce~ent 
violation of rnlnimu.m flow provisions of the l.l tate water plan. 
These latter concerns ar:e of statewide concern af'l(i application. 
The subo~dination issues contained in Chapter 2, Title 4~ are of 
limited application and should he dealt with dif£erent1v. 

RESPBCTFDLLY SUBMITT8D. 

?aq~ 6 

RONFT, Lega to 
River aydro Company1 Inc. 

205 * 10th Street - Suite zno 
P • Box 1960 
Bise, 1D B3701 
{208) 344-610\) 
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PRESENT 

SB 1018 

Tan Nelson 
I.P. 

Pat Kole 

Senator 
Bingert 

Pat Kale 

Senator 
Ringert 

Pat Kole 

Ken Dunn 
water Res. 

01ai.r::man Noh, Senators Bud.ge,. Little, Sverdsten, Carlson, 
Chap:i.ii:m, Ringert, Crapo, Kiebert, Beitelsi;acher * Peavey and 
Horsch. 

Chair:raan Noh called the meeting to order. He ,agplai.ned the 
Secretary was 'WOrking on the previous minutes, so there were 
none to be approved. 

ACtJ:JIF,gR RF.C.HAB.GE DIST.lUCTS 

senator Noh explained 'this legislation would allcw r,arties to serve 
as directors or officers of the district even thcugh their place 
of residence was outside the district. 

Senator Horsch i'OClVOO and Senator Ringert seconded the bill go 
out with a "'do pass" r~tion. M:::,tion carried. 

Chairman Noh calle;;i up::m the neqotiators to discuss sane of t.'1e 
cnncems that were raiserl in tha. ptl]:)lic hearing on January 21. 

Mr. Nelson said he would start off the discussion and p::iinted aut 
·he had handed out a written statarent in reSJ:XIDSe to certain 
c:c:mtents raised at the hearing. {Attached) 

Mr. Role also handed out a written statetrent addressing c:onems 
raised by John Runft, "Wi)o testified at the p.tblic hearing on be
half of the small hydro:i;:x::wer .interests. (Statement attached) 

N1.y do yru nee:1 review authority on eY.i.sti.ng permits? 

It is ou.r understanding there are enough pen1'its out there, if 
they v;e;re all to be developedr to, in effect, take all of. the 
water available for appropriation in the Snake River system. 
Bcj reevaluat.i.ng an:i looking at those permits in accordance 
with the new public interest criteria, we believe we will rrore 
effectively manage the resource and get additional d.evelop;rent 
over that which could occur if v..e were to follow a strict 
priority approach. 

What makes you oolie"\l'I= that? 

:r "'10Uld like to defer that question to Mr. D1.mn as he has 
o::inpleted the analysis of those p;rmits. 

'the number of outstanding pennits" if all developed would lo.ver 
the min:im:i,m. £low of the Snake Ri wr t.o th,e present minirrum flow 
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of 3,300 cfs and that is based an those pennits on file in 
1976. Since that tirre there have been a nurntcr of others 
that have been approve:i. Once you have put the lid on others 
may rush to develop because it is the la.st opp:trb.mit:y one 
nay have. v,:Jhat ir;ie prop:,se here starts making people develop 
econcroically that might not otherese. So there are out
standing applications arrl permits to do that, if they were 
all developed. 

V1bll 1t the priority system take care of the eJdsting 'Water 
rights and protect them or dcesn't the prior~ty sys-tan -w:>xk 
any n:ore:i' 

The priority systern works if it weren't for the n:oritoriums and 
other things involved. The moritorium I 1m talking al:out is the 
Bureau o.f Land Management r t.tieir rna.nage,:tent of lands. As you 
knew, the Desert mtry and Carey .Act filings have not been 
approved for a rn.:i:mh::r of years. 'lhat builds up a big backlog 
of things. ".Ihe 'Water right filings that have been made were a 
situation Wiere ~le vi.ho -were not going with tl-ie Carey Act 
or BI.M and sane were able to go around that, have developed and 
they haw a. later priority than ~ of these outstanding fa'ill.i ts .. 
It is just a fact of life, once you start managing a resource 
and you start approaching the end of the developrent, the 
priority system creates alot of additional probleus. tater 
rights developed, earlier rights m1developed and no water. If 
you develop the earlier an~ you have to go in and shut off the 
later one. 

Isn't that the apprq,riators risk..- Ren? f!e has his land available 
first, that is one thing, but shouldn't he recognize that if his 
permit: is of a later priority date he runs the risk that he 
might wind up short of water if sareone else o:::mas on line in 
accordance with the priority of their F,enni t? 

'11":iat is right if you have a nonnal system operating, which we do 
not have. We haVe governmant in the process of having messed it 
up to begin with. 'lhe decision, right or wroni;JJ 'WaS not to 
create a land rush; therefore, the develoµnent didn't occur. 

Are v1e then adopting a policy in this state wbere J.and and not 
wate::r sets priority? 

With this bill we can do it different thsn t:t-.at. YOl1 gtart, 
. setting the pri.ori ties in ter.:ms of econaoic develo~t. For 
example, of the outstanding pennits left, rrony are for ex
tremely high lift pumping, directly out of the Snake Fiver. 
Once tJ1at occurs }'OU will have an imre::liate depletion i'U'Id the 
arrount of land you can develop shrinks dramatically because 
you don rt have recurring flows. Econmic expansion in the 
state is going to be ven;y snail. 'Ihat is one of the reasons 
why in all of our discussions we have said the best develop
ment 'WO.lld be further upstream in the Snake systan. 'l'he high 
level pumpir1g is a direct diversion fran the River r has an 
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im:rediate effect an hydrcp:lwer and. also requ;Lres substantial 
~ to lift the water. lf scrnel:x;xiy knows 1 'Whoever they 
are, that th.is is the last opportunity they t-.,;ill have to get 
water, they will do it now. You start driving the decision 
not based. on good econanics, but on fact if I put it in, I might 
make it, it's 1n0rth the change. 

I persr.:::nally doubt if there will ba. ~y nore high lift pro
jects of great consequence, particularly if they are direct. 
diversion _during irrigation seasoo so they have to have enough 
capacity to pump their needs 24 hou:ts a day ttu:oughout the 
irrigation seaaon. Then are we ccnd.ng to the p::iint where 
yc::ur Department's assessrrent of econanic feasibility, suitability 
and. efficiency is going to determine the priority of use of water? 

l thin.le we are caning to the :i;oint ;in t.irre in the Snake Basin 
where there i.sn 1t going to :te enough water to meet the needs. 
In this situation we are not c:::aning to the p:::iint where my 
Departn¥?nt is going to make the decision of priority, we are 
ccrning to the point. where the legislation you pass, the l.iJles and 
regulations I adopt and you approve1 will set sa:ne general 

· priorities of what .has to be done order for scmebody to ba 
able to use w-ater in the state. It will not be a strict first 
in tir.e, first in right. N::; 'llE.tt.er ..mat you get, the 'W"ater is an 
extremely scarce resource. I thin'lc those changes are needed. 

I -would just associate myself with the re:narks of Mr. Role .and 
Mr. Nelson. 'Ihe one additional :i;:oint I 'wOUld cover concerns 
ccmnents at the poolic hearing, regarding the absence of 
mention in the public interest criteria in SB 1008 of usc.s 
other than agricultural . I would like to p:,int out that you 
don 1 t eve.."'l. reach those public interest crit&ia unless you 
first find th.at the proposoo use would result in significcllit 
reduction of water available for hydrop:::,wer. Most of the other 
uses, the non-agricultural uses~ particularly da!Estic, ccmnercial, 
municipal and industrial, are al:rrost entirely non-consumptive 
and virtually all of those uees would never reach the public 
interest criteria. 'Ihe only exception "'10Uld be sane particular 
i_lldustrial applications. Another hydro project l-.Ullld l:e 
strictly non-consumptive and tbe p.:ibli.c intet"est criteria 'v.oold 
not even care into play. 

Did the negotiators get into what is meant by the term "r;ignifi
~t.ly11 reduced? 

~ we did not. '!hat wou.J.d be left to be fleshed au t by 
Depart:mmt regulations as t:he criteria t1'lE!!lS.elves 'WOllld have to 
be further detailed. 

I wonder if any of the negotiators even have any ideas or 
guesst.mates cf what that phrase means. For example, ·w001a it 
be a siani:Eicant reduction if the It.tell was going to have an 
impact ia years detwn the line of sa.ne snall arrount:? Is it 
defined in the terrrrs of time, te:rn:is of am:,unt or what is con
te.tplated by the te:r:m? 
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'I.be }:hrasa is "individually or cumulatively" with other uses . 
So, if yru had a ~11 pumping f.rora the acquife.r which would 

· not impact the river for 10 years 1:ut yoo eould projec:t that if 
there were a I1UI1lber cf wells in the same: viciui ty and that 
woult;l. have a result at 'Ihoosand Springs of 11x 11 cfs in year 
·2000 or whatever, yes, it w::ruld bo pc,ssible in my view to find 
it a significant i.n1?act. 

I don't th1nk that phrase is !lil.lCh different thati. the burden the 
Company faces in the existing lawsuit. I think in oztle:r to get 
relief fran the courts it is incoo:ibent on us to shew a potential. 
for a significant impact fran either ai1. area or group of :feOple 
or however the a:iurt. wanted to analysis it. To me "l.d1en you look 
at the sophistication.of the gauging systems on the Snake, you 
may be looking· at si:::nething you could theor.ically measure in the 
river. We ale new to the :po.int where we are talking about 600 cfs. 
If you look. at l cfs out of 600, that could be significant ~n 
if cumulative effects vJOuld have to oo 2 i 3 or 4. 1.lne problem 
-we have is the hydrology of the basin is such that you can argue 
an .isolatecl. effect in a certam part of the a.cquifer. So signifi
cant roouction was intended to allcw people to argue with the 
hydrop::rv;rer right holder that they are c.xmtributing in a significant 
sense, but then to get nore ~ific than that :t::ecause of the 
unknown. I think that i.a. the burden -we have right new. lf we 
cotldn't show the p:,tential for significant effect in the pen1ing 
lawsuit I don't think we 'WOUld get any relief. 

I am intereted in seeing that the 600 cfs that is made available 
through the trust is ma.de 1.iberaUy available and I am wondering 
is that the intoot of the negotiators or is it the intent that 
each time an appropriations is applied for there is going to be 
alot of huroles that any prospective develq:er must go through. 
May:be the only way to answer imr question is to say yes or nD. 
to we intend for the legisla.ture to utake this sc:mething that 
is 13..barally available or are we going to make it restrict.ive? 
.l really don I t know Vllhat this is saying I but I want to kno;..r what 
we intend it to rrean. 

I Cill1 tell vou 1i'fuerG I came dr.:,,,v.n '\lmen -we we:re looking at how this 
"'10uld work,~ Concems were (;:!).-pressed that you are going to 
have the Ma and Pa fann walk in and all of a sudden yoo have a 
hearing rocxn full of p:?Ople in there to o_wose a 10 acre addition 
to their existing farm, That is addressed a couple of ways; (1) 
'lhe burde.ri on the prote.stor. The real protection against that 
kind of an aam.inistrative ambush if -you will, is just the way 
the administrative process 'livDrks • For exarrple, any ti.me: you 
go to the J?OC on an electric rate case, in theory, you can start 
at A and go to z and litigate in front of the connission every 
issue that's possible to raise a utility rate case. The fact 
is, 'Mlen you get there usually "JOU are down to a couple of things 
like how are you going to i;reaSUJ..--e. the rate base and what is going 
to bre your return on the r;:a;;er rate base. By and large the 
ccmnissioo's previous docisions tell you what kind of a rate you 
are going to get if you want to litigate "t:he other parts of that 
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rate case, so -you don't litigate. In this situation ! have 
the belief, based an conversation with roy a::unterpa.rt.s and 
Ken DJ.nn,. that this is hO'd it will develop. We will either 
have an area "'Wide proceeding or a group entry proceeding. We 
-won't be faced "1ith a situation ...t.ere every 10 acres canes up 
for a ~aring on ec::oncrnic g.round.s .. So the administrative part is 
not going to l:e a problem once ""'8 get use t.o it. On the issue 
of 'Whether water is lioorally or niggardly available, frctn our 
standpoint the fol< is probably in the henhouse. 'lt,e decision 
here is going to be rw.de by a de:.i;,artm':nt that for 100 years has 
had no constraints except t.he availabilit.-y of water on pr011ing 
nev.1 develop:i:ents. So this is a ¼hole 00\tJ' ballgam:: for them. 
lt is our belief that those decisions will be made an a re
latively liberal basis if you can shCM the econanics are there. 
It not going to be a. closed is.suf:'.!. For example one of the 
offers ! rraoe last year :in the Slibordination fiqht wa$ that we 
will subo.tdinate and put these decisions in the Fish end Ga:rle 
Co.troittee. '!he attitude of the Agency you are :t:efore determines 
alot o:f how things are done. In my view-, if the econc:rnics are 
there for a particular use, it will probably be apprO\red. '!'his 
is not saying anyt:hing against ~.r. Dunn and. Wliat he has teen doing. 

Just to add Dne carrnent.. As v-1e went through the negotiations 
'ti€: trie:i to protect the small fa.:crner. That is W'ly we specifically 
nentioned the family farming tradition. 'Ihe idea was t.lmt i:f 
sanebcdy had started a develop:rent, they had 120 i:lcre.s uncler 
cultivation wt wante::1 to add 20 or 30 acres, that type of 
operation VlC!Uld have a litUe bit of a.dvant:age in the statutory 
process. 

on the 42-203D revi~ of permits, r am lociking at that and also 
the :fiscal note. ~ I am sure you have sa:ne idea of ~• many 
pernti.ts are outstanding and "".bat kind of review process will be 
necessary. Do you have anything for review; if so how long 
will it take and how nuch will it cost the state? 

I oo not look at the review as being a detailed review- of every 
i:e,onit. we will ·have sam area of claims that are go.ing to be 
appliciable to a.lot of µmu.its. 'lhe first few will te extnnsive 
h'J area and type and after that, as Mr. Nelson said if you have 
the answers on most of the tlrings you start getting into the 
ore or b40 1 terns we will have to 10'.:lk at. My pro;;.osal is to 
raise the fees for water rights so that this will ccver the 
11\:ljor portion of that cost. 

Will your present staff be adequate to handle: the review· and if 
you already have enough pe:rmi i:s issued. to use up all the water 
in the river, when can -we expect to have noney flowing in fran 
new applications th.at will help offset sore of the cost? 

We do have sufficient applications to use up the 600 cfs. 'r.:i.rro
wise I would anticipa:te by the first of the fiscal year we would 
have rules and rcgul,:1tions developed 'W'i th ei-rergency rules so that 
we can get started and.. will proc:ee::i as .rapidly as we can, We are 
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not going to clear all those up i..n the first six m:mths. We 
have on file I \r."OUld guess 3,000 water rights applicactioos. I 
w::iuld not plan on adding any staff .because it will re one of those 
heavy workloads and then bade to the .no:rmal l:'Clltine so we will 
just stretch it 01J.t a little longer. As far as fees, -we pre
sently have fees to get us th:r:nugh FY 1986 at the rate -we have 
~spending-and still a.re receiving applications, 

Concerning the hydroelectric units on the Little Sal.Jion, how-
will you p:roc:eed with those in relation to the bill. Are you . 
holding than up to an extent; will they be handled soon or just 
what \\Till you do in that area? 

For non-consumptive uses such as that, fish fatll:l$, and others, 
v,e iO.tla process them and have been processing them in a noi:m:tl 
t..:i:roe 1.i..iri. t. 'lhis would not hold t.hem up bees.use they don't 
create p.ti;lblens of consumptive use. 

At the hearing there wa.s a C011Cern raisoo if Idaho could pi.meet 
its water for llSe in Idaho O"-lel."" other st.ates. I am not sure if 
this is a Iegit.irrate concem or not arrl if it is J?=)Ssible for other 
sbites to get a hold of Idaho -water. W:Juld sa:neone tcll us how 
an.other state or entity outside Ida.ho would go about getting 
control of the v,ater. Is this a real threat? 

We didn't specifically deal with that. 'J."here is a COlu.t case 
dealing with groond water and. the CCJUrt nade it pr~tty clear that 
the state's ability to discrim.i.n.ate in favor of its citizens 
oppose:i to citizens a£ ot:h.er states is pretty liroited. Let I s 
take the specter that is raised about .major diversions oot 0£ 
the Snake a.b::rv"e the. Hell 's Canyon project for example. If 'we 

had. a statute or even constitutional provisoo that says -we flat 
can, t divert "\oater out of the Snake for use in other states, 
then you ar~ wasting your time to even pass it. Bacically, the 
state I s system of allocation and appropriation will :be honored in that 
situation, as opp:)sed · to interstate equitably appo:rtianment suit in t.l, 
Supr~ Court. I think that probably the nost effective thing is 
the .minimum flavv and. othftr existing rights en the Snake River 
which would be .impacted by that k.ind of major diversion fran the 
Snake, say b.Y Arizona or Cali.fo.rnia. ~ didn 1t address it and I 
don't think it can be addressed directly. r would point out . that 
l:cth the FCC and state license St.ibordinate for all of the 
licenses at Hells Canyon, except ma.ybe the Brownlee Reservoir; all 
say they are fully subordinated for \lSe!;l only in the Snake River 
""watershed.. So anyone prop:ising a massive diversion for use 
outside the 'Watershed \NOU.ld nm head.on into the 35,000 cfs T;tater 
right at ~ee and I thirik that ....ould just ab::ut take up the 
Snake. I don't think it is a real concern given the _p::ilicies 
we have in place in t.el:n'lS of minimum f10-,,,1S and existing water 
rights on the SM.ke. 

1-fy understzmdi.,g then is that bas~callr the state is protected 
by Idaho PoWer cacpany' s water rights because they are not sub
ordinated for uses rutside the basin. 

That is right. 
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I have heard: f:i.gures, that even.aver a perio::l of years everi 
though there has been alot of water appropriate::1 frm t'le river, 
flows have not dropped significantly. I don't k.ncM if those 
figures are correct and that is probably a goc,d reason to have 
a hydrolD;Jic study. li thie study shows that sa:re af the diversions 
-we are using now, for say agricult:uni.1 or other uses~ appear tn 
saaeh<::M recharge the acquifer and if that sb.Jdy shcliws we had oore 
,;.;atei..4 available than we contemplate, v.OJ.ld that have ;my .inJ?act 
on the ability of Idaho Po.ver caupany 1 s water right to protect 
us frao claims there was extra water available for out of sta~ 
diversion?. 

My example of tite Hell's Canyon water and the protection th.ere 
is that the water would have to rerrain in the river in Idaho at 
least to those p:ii.nt.s. If it was determined the acquifer could 
safely yield rrore than oor supp:::,sed. 600 clsr I don't see that as 
having any impact on the .Hell 's cartyon· issue. rt nay have an 
impact on haw much you can develop. 'l'he agreement isn't writ.ten 
around the 600 cfs being available for develq:me.nt, it written 
around the minimum flaw. So if there is more than 600 cfs 
available for developttmt, its available. 

So, if I understand correctly, what -we pass here tooay doesn't 
say that there is 600 cfs available, it says there ma.y 'be 600, 
500, or 1 , 000 or whatever, but the mi.n:im.:lm fl0,v can I t drop belO'w 
the established ;points at cert.a.in times of the year. 

That is exactly :r;-ight. 

i4ould anyone eloo care to co:mrent on this? 

I -would like to t..a1k abc,ut the other out of state diversion and 
th.at is water staying in the stream and .appropriate:i by do;..m.stream 
state. '!he protection you have there i$ one, the :power ccnpany 
rights re.main in place until the water is used. by :users in the 
state so there is an ex.isting right. Secondly, if t11ere a c.a:n 
on it 1 again the };est protection is what the downstream -water 
rights are. 'Ihel::e have l::een sai:e equitable apportionate cases 
.in the U.S. and they va1.y bacJc and forth as to 'ki'hat the court 
says. In sane cases they say each state or each entity has a 
right to a gocd portion of that water. In a recent c.a.se in 
Colorado, Colorado "Wante:1 to require rrore ef .f icient di \?ersions 
downstream tc rrake water available in Colorado and the court sa.id 
no. 

'!'he negotiators talk al::o..lt prtrt.ection fer the small farmer. 'Ihis 
irrigation ccropany is thinking of picking up 5-10 acres here and 
therG but the total ,..oi.ild prol::.ably add up to 4 to 5,000 acres in 
a fairly concentrated area. li'blld that significantly reduce those 
flc,..,;s and wculd that developnent not take placo as l:y adding.the 
currulative up it wuld l::e significant but taken on an :individual 
basis, it \,;C)Uld oot. 

It would clearly, to me, meet tlle significant reduction test and 
therefore you WOUld have to pass the public interest criteria. 
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Hawev"er, I think it v01ld probably fai:-e -well under that criteria 
l:ecause the water woulo be used for a number of small faun 
operations within the irrigation canpany and probably fits the 
small tanning preference. 

'Ihen that could hapPen in a CIJI'IIUlative basis all across the state. 
If there is enough cumulati'.."2 sooner or later the water will :run 
out~ lkM will that be '.handled? 

Eventually it will run aut, but by giving preferencs to location 
primarily u,pstream and ground water rat.her than direct pt.Jlllping, 
we hcpe to make it last as long as possible. 'there is ar'l end 
p::>int. At that point there won't be an end to develaµrent but 
will ~ under a rrerket system rather than apPropriation .system. 

Senator Cra:po has :raised the questioo with me of de'veloping sore 
fom,al legislative :iJltent to be inserted in the record. 

It is my concern that when I first read the legislation .r didn't 
really miderstand ·what the intent 'waS end we have had 3 very 
gcod hearings ro..; and think r pretty well understand the intent. 
1 think in the future if this eY"er gets to OOtlrt or the Depa:ri:m;mt 
of Water F.escurces needs guidant:e on h0w to interpret different 
aspects of this, it would ce very l::eneficial if we, as a 
ccnrnittee, develop a statement of intent or legislative purpose 
to accanpany this. I'm not sux:-e this can 1:::e accanplish,ed as there 
roay 1:e too much divergence among the carroittee. It seems if there 
is a dive:cgence anong the ca:mci.ttee, it should be resolved. na.'l 
1:efore the bill goes to the floor. 

Asked. what the con:rnitt.ee 1 s pleasure was regarding this and said 
he "WaSn I t opposed to appointing a ccnmitt.ee of tw::> t:o l«Jrk on 
the intent. He didn't think it 'WOUld be a goc:rl idea to hold the 
bills in cnnnittee since the statenent of intent eztn be place::l 
in the Journal at any time. · 

lhcre was a fairly lengthy discussion by the Cotmittee an the 
need, and lack of need to develop this stata:rent of intent. 
Senator llingert explained. that in rrost cases at the state level 
we do not establish a geed ·statement of int~t. If there are 
arrbiguities in the bill, it becares a statute and if there is 
a contest over it and goes to court, one effort in court is to 
try and figure out wt,at the legislature intendoo when it used 
this work or phrase. A statement of intent is ve.r; helpful in 
that resi:ect. In the federal congress, they print a fonnal 
carnti.ttee report that becarces part of the panronent record and 
thoSe reports go to the floor with the bill. So aCl'>vl1 the line 
lNhai sG'ill?One is looking at the bill, they can at least tell 
sare of the expression "1.hen they voterl on the measure. 

Senator P.ingert rroved and Senator Crapo seconded the legislation 
re held in co:rmittee for one week. for the specific purpose of 
'WOrking on a state:rent af intent. M:ttion carried 8-4 after a 
sul:lrotion failed. 
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Mxe discussion follCIINed this rrotion an the pros and oons, and then 
Senator J?eavey n:ede the following notion: 

Senator Peavey rroved to send. SB 1006 and SB 1008 to the floor, 
second.oo by Senator .Budge, wi. t:.., a do pass ~tion. '!he 
mxion £ailed 6-6. 

Once again there was discussion on the notion. Senator BUdge 
said he had never heard of What was 1::eing atterrpte:i here too~T. 
He :felt the letter of intent C!Otlld be done f:r:cro the floor and the 
tules allowed for that. Senator Beitelspacher also felt this lett.e:r 
of intent could re acccmplishecl on t.he floor and felt like it wa.s 
tirre to~ the bills on. Senator Crap, felt another 'Week for 
the bills in the connittee was nd: too much when they are so im
portant and if there was a diffErrenee of q:iinion, that was the 
place it should re discovered and could be worked an . 

A short break was taken until Senator Little could be.called 
back to the. ca:mti.ttee to vote. 

'Ibe Chait:man went ctve:r the rrotions for the l:enefit of the 
Ccmnittee J::efore voting. 

Senators Beitelspacher, Budge, Kietert., Noh, Peavey and sverdsten 
voted ;{ES. Senators Carlson, c:haµnan, Crapo, Horsch, Little arid 
Ringert voted NO. M::rtion failed on tie vote of 6 t.o 6. 

senators Carlson, Chap:ran, Crapo, Bersch, tittle, Noh, Ringert 
and SVerdsten voted. YES. Senators Beitelspacher, Budge, Kiebert 
and l:)eavey -voted NO. r.bton carried 8-4. 

Senator Noh appointed Senators Crap, and Peavey to vvark on the 
sta~nt of intent and they are to ;eeport on a week fran tcxjay. 

AUI'BOPJ:Z!NG THE CONrlNUATION OF IDAHO I S PARTICIPATION IN TRE 
~ STATES .FOJJ.ESTRY TASK FOOCE. 

Sei.nato:r Kiebert briefly explained the legislation which ~d 
allow the state to continue to participate in the Western States 
F'orest:zy Task Force t\l:lich pursues several subjects im_partant 
to forest m;rnagamnt. 

Senator Beitelspacher rroved and Senator S'verdsten seconded the 
RS be sent to print. Motion carried. 

!Jllere I::eing no further business before the cc:mni ttee, the 
meeting <1djourned. 

(Tapas are on file of this ~-! LI__ 
ird Noh, Ol8i:rman 

&iv Mullinf, Secretary 
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Supplemental Testimony of Attorney General Jim Jones 

Before the Idaho Senate Committee on 

Resources and Environment 

Subject: Comments 0£ Attorney John L. Run£t. 

On January 21, 19B5, John L. Runft, Attorney at Law, 

appeared before the Com•ittee and provided an analysis of 

Senate l!i ns 1006 and 1008. It is important that the Commit tee 

carefully analyse Mr. Run£t's testimony because it raises 

.\. 

'the concerns raised by 

several concerns nbout the s.greP.mant. 

Mr. Run£t were considered by the ncgot!atorS and were either 

rejected as incompatible ~ith resolution of the Swan falls 
the mechani sins in the 

controversy 

agreement. 

o-r provided for by 

It is my belief that upon careful reflection and 

thorough analysis that the Committee vlll find th• points 

advanced by Mr. Runft have been addressed. 
The Ei rst general observation ,.ade by Mr. Runft is that 

Senate Bill 1008 represents a hybrid that would be better left 

in tvo parts l) resolution of the swan Falls controversy and 2) 

standards and procedures for treating bydr0power water rights. 

Nr, Run£t's analysis is correct that the bill addresses both of 

Yet, the two p-robl ems are one in the sa.roe. 
these problems. 
Further, th• reason for the structure of the agreeinent IS to 

prevent future swan Falls types of si tuat!ons from arising and 

-1-



I 

to provide a mechanism under which cur:rent Swan Falls type 

problems can be resolved without expensive litigation. As 

pointed out earlier, the Spokane River ls a prim~ example of 

another potential Swan Falls type controversy. The negotiators 

believed and still believe that a mechanism must be created in 

state law to provide a resolution process £or addressing these 

problems. 

Mr. Run£t's second suggestion is to create an exemption 

process whereby certain hydropower water rights could be 

spec. if ical ly exempted from a subordination pro vision. Senate 

Bill 1008 in conjunction -v:-ith S.B. 1006 does in fact provide 

this type of mechanism. Under S.B. 1008 the director is 

granted the authority to specif ica 1 ly implement the 192 S 

fr~ constitutional amendment and limit and regulate hydropower 

The director has in £act been subordinating water rights. 

hydropower water rights since 1977 and has issued in excess of 

252 such rights. What S.B. 1008 and S.B. 1006 do, is to 

require the di rector to set forth in rule and regulation form., 

standards under which hydropower water rights wi 11 or wi 11 not 

be subordinated. Those rules and r-egulati ons wi 11, 0£ course, 

come baek to the legislature for their review. In effect, 

these two bills accomplisb precisely 'What Mr. Runft desires; 

that is, 1) certainty for the holder of a hydropower water 

right, and 2) a procedure for evaluating whether or not the 

director's determination is consistent with the intent of the 

legislature or rather is arbitrBry and capricious. 

-z-



Mr. Runftts third point is that the words 11 stat.e actionir in 

section 42-203:S(:S) is to broad. Unfortunately~ the analysis 

over looks the fact that 11inimum stream £1 o.vs can only be set 

in accordance with state la~. The negotiators specifically 

chose the ~ord s ., state act i on11 in contem.pla tion of the passing 

0£ SJR 17 as this and future legislatur~s may wish to become 

more actively involved in the setting or review of minimum 

stream flo~s. We believe this latitude should he maintained. 

Mr. Runft next subrni ts th.et the autbori ty to subordinate 

the hydropower water rights granted to the director is to 

broad. As noted above. when read in conjunction with S.B. 

1006~ it is clear that the director will be required to set 

standards that ~ill be reviewed and analyzed by the Irlaho 

Legislature. We suggest that the provision as currently 

phrased is adequate. 

Mr. Runft next contends that the small hydro developer will 

be unable to obtain financing if the djrcctor has the authority 

to subordinate hydropower water rights. This argument is 

£actually erroneous. as mentioned above> the 

Department has issued over 216 subordinated water rights for 

power purposes. Not one of these- projects had difficulty in 

obtaining financing and in fact many are now completing 

construction and are obtaining long-term financing. 

Mr. Runft•s objection to term permits is also without 

merit. The director has established a policy of issuing water 

right licenses for power purposes to a term consistent with the 
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Federal Energy Regulatory Commission license. To date both 

lenders and invest.)rs have found this practice to be 

satisfactory. We would strongly suggest that the original 

language remain in place as the factors cited by Mr. Runf t a re 

simply not accurate. Additionally, the di rec.tor should 

maintain a certain amount of discretion in this a re.a as the 

future pre di c tabi Ii ty of the need for elect ri ca 1 energy or the 

need for additional water for agricultural purposes becomes 

apparent over a period of time in the future. 

Mr. Runft next argues that 42-203B(6) should be amended to 

not affect permits which have been i ssucrl as of this date. His 

analysis overlooks the Hidden Springs Trout Ranch case, ~ 102 

Idaho 623, which allows t:he State to Lestrict .permits that have 

not yet been fully developed. into property rights. 

simply no taking issue presented by 4Z-203B(6). 

There is 

The same 

argument would apply to Mr. Runf t 1 s suggested clarif ic.ation of 

42-203C(l). 

Mr. Runft next recommends the deletion of the statutory 

language in section 42-203C(2) relating to the weight to be 

given to the various public interest criteria. As indicated in 

1:he earlier testimony provided by Mr. Nelson to the Committee, 

it is clear that if a factor does not apply, then the director 

would not consider it in making a determination. It is 

critical to a full and fair decision 111akin2 process that some 

standar-d guiding the di rector in terms of weighing the various 

criteria be maintained. 

-4-



Section 42•203D relates to permits not put to beneficial 

f' use prior to January 1, 198 5. For consistency sake we believe 

that i£ agricul tu ra 1 per:mi ts are to be re-evaluated in 

relation.ship to the ne-w law, water rights for power purposes 

should also be. so re-evaluated. 

Finally, Mr. Run£t suggests that the authority of the 

director to suspend issuance of the permits or applications 

should be limited to the geographical area above Swan Falls 

dam. Once again this argument overlooks the fact that Swan 

Falls types of problems are developing throughout the State. 

Further, before the director may suspend issuance of permits he 

must make a finding of need, which is subject to judicial 

review. Thus, it is imperative that this legislature act to 

i:\ alleviate those type of problems now so that further problems 

a re not brought forward and, of course, the resulting legal 

expenses to the State and private parties will thereby be 

avoided. 

-5-
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STATEMENT OF IDAHO POWER COMPANY 
IN SUPPORT OF SENATE BILL 1008 

Presented to the Senate Resources and Environment 
committee 

Jani.1ary 25, 1985 

This statement 1$ not intended to be a detailed 
analysis of the bill, but to respond to certain comments 
concerning it. As a preliminary explanation, the combining of 
certain exhibits to t~e swan Falls Agreement into SB 1.008 has 
made it somewhat awkward to define the Company's position on 
parts of the bill. Idaho Power Company is not required by the 
Swan Falls Agreement to support ·section 2 of SB 1008, found on 
pages 2 and 3 of the printed bill, because its support of that 
Section could raise implications of a voluntary tranafer of its 
water rights~ In fact, the basis for Section 2 is the State•s 
power to 11 regulate and limit'' tbe use of water fer hydropower 
purposes. 

The application of Section 2 to the Idaho Power 
Company's rights desecves some discussion. Under the. agreement 
of October 2S, 1984, '!;:.he Company's rights in excess of the 
seasonal minimum flows of 3900 cfs and 5600 cfs at. the Murphy 
gage are unsubordinated but subject.to re~llocation pursuant to 
state law. The trust provisions of section 2 do not change 
that status.. The rights are still unsubordinat:.ed and still 
protea table from uses not in conformance with state law. The 
st.ate, as truste&, can protect those r ighte, and so also can 
Idaho Power Company, as beneficiary of the trust and as us&r of 
the unsubordinated water right. 

One forther co.mment on this subject 
Testimony has been sub~itted on behalf of 
General. Those comments were not reviewed by the 
to the agreement and do not necessarily reflect 
anyone but the Attorney General. 

is in order .. 
the Attotney 
other parties 
the views of 

One acknowledged typog:caphical error is on page 3J of 
the Attorney General's testimony, to the effect that the 
Governor, as trustee t would be empowered by Section 2 of SB 
1008 to release trust water tone~ uses that ca~ply with state 
law. '!'hose decisions would be made by the Idano Department of 
Water Resources under the criteria set out in §42-203C Idaho 
Code, not by the Governor as trustee. 

Specific comments on SB 1008 are; 

Section 1, Page 1, lines 37-40. A coJllJllent was made 
that this publication requirement was excessive. However, if 
10 cfs were applied at the rate of one-half inch per acre, the 
10 cfs would irrigate 1,000 acres. This is a substantial 
development, and is deserving of statewide notice. 

STATEMENT OF IDAHO POWER COMF~.NY 
- ---- -- ,..,,_.,.,.,.....,. n,-'\"T ·ll'\t"\Q - 1 



section 2, page 2, lines 42-48. Certain comments 
which hav-e been made rel.a.ting t:o this ••ction are potent.iall.y 
misleading, in the context of due process concerns. A 
subordination condition inserted prio~ to development of a 
hydropower project is much different in effect than one sougbt 
to 'be inserted after license procedures and const:1;uction are 
compl.ete. This distinction needs to be kept in mind when 
discussing this section, particularly if claims of violation of 
due process of law are advanced. 

Section 3, lines 14-28. SoMe question was raised 
concerning the application of the criteria to non-irrigation 
uses. As written, and as intended by the parties to the 
agree:taent, the family fa.r:rni ng t:radi tion (iii) and the 
development cap (v, ~ould have no application to non-irrigation 
uses and would be ignored in the review. process. Irrigation 
uses not involving the area above swan Falls also would not be 
subject to the 20,000 acre cap. 

Concern was also expressed that (V) was a directive to 
aJ.low development of 20,000 acres per year, regardless of the 
impact of the other criteria. Thia concern focuses only on he 
word- 11 conforms'1 and ignores the words "up ton and also ignores 
tlie next sentence which prohibits giving more weight to one 
factor than another. The interpretation advanced a& a lUatter 
of concern would give conclusive weight to (V)" in derogation of 
the other fact.ors listed. i42-203C ( 2} (a) {V} was intended as a 

~ capt and does not compel the approval of any amount of 
development which does not meet the other criteria listed. 

Another concern expressed was over the perc~i v&d need 
to weight the criteria.· The criteria are weighted in the bill: 
"No single factor • • • · shall be entitled to greater weight • • 
. ". The weighting established by tha bill is obviously that 
all factors are equal in weight, 

The relationship of existing criteria under §42-203A 
to the criteria set forth in f42-203C has · been questioned .. 
§42-203C specifically requires a three-step process: 

1.. Review of the proposed use under existing 
criteria, including local public interest: {§42-203A) 

2. Determination of the question of significant 
reduction of water available for hydropower purpos~s; (§42-203C) 

3. Determ.ina tion of public interest under §42-203C. 
It is clear that SB 1008 does not, and cannot, adversely affect 
use of existing local public interest criteria, since that 
review is required by sa 1006 to be separate from the §42-203C 
review. 



1£ the existing local public interest standard of 
i42-20JA is inadequate to p<>rmit review of all relevant 
factors, the parties to the swan ?alls Agreement did not 
.,ddreu those !,uue• in writing §42-203C. Any cl.aimed 
inadequacies of existing standards should be addreosed by 

separate legislation. 





SIATE AFFA.IRS.COMMIT'IEE 
' ·_\~-~r;·~::f ' ~.}t~.rtsi:/. :.:..r. :·; ', :· 

January 25, 1985 
·./·:,•.' 

'R.oot11 350 3 pm 

. . '' 

PUSENTt All committe~ ~mber_s. were ·pre.sent:. ., .. 

Chail:man Y.1:irbx·ough·, e.'ai.fea -the. meeting to .order. 

Moved by Sen· •. Budge. s~con'ded by Sen." li~ks '. that' ''t.he minu'tes 
of t.he previous meeting· be a·cce.p-ced· _.a.a w--rit:ten •. Motion carried. 

Chairman.Yarbrough advised the· committee that as directed he 
had c.ontacte4 the :chairmen· of the .. germa.ne: comm:Lt.tee.s -relative 
to the three: re.appointees, naD'lelyi Will:Defenbahh 1 :Thomas V. 
Campbell and Lester Clemm~ that, wel!e votedi,on at·· the' regulat: 
meeting of January 14, and that they did not· fe~1 it necessary 
.to have these:· rea.ppo~tees come before. ti1eir commit.tees. 

'. 
MOTION: Moved by Sen, Budge. seconded by Sen. Crystal. that.the three 

, reappointments·. now b& aent. to tli~ ._floor of_ th~.· Senate with 
the Ugo' confirmu · reconim.endations previou~ly' voted on. , Motion 

S 1005 

MOTION: 

car-riad.·, · · · · · · · ·. · 

SWAN FAUS AGREEMENT RECOGNIZED 
1, I •• 

'.. .· ' -
Tom Nelson.·. attorney ,,fot' Idaho Power :Co. i, . ex-plained· this bill 
ie one of several.in-a package to implemant the Swan Falls 
compromise agreement. lie added that it is one of the Governo:r: 1 s 
bills and ref erred to Pat Costello .• 

Pat Costello, Governorta office. stated that S 1005 would 
provide a legislative determination that the Swan Falls agrea
ment is in the·,publi~ interest and that it .would· revoke 
Public Utilities .. COll1I!lisaion ju-ris'dic:tion to t'each a .contrary 
finding or determination. In answe~ to question$ he.stated 
it wae t.heir hope that the ~~veral bills·~n the package would 
end up becoming law at ab.out ,the .same time; that l:his bill by 
itself• doesn't. .inake. a to.t of sense w1:thout .the. agreetnet'lt; _aq.d 
that it wciuid1

• bl!' l!.dV4ntag~otis. 'if· .the 'q.ills ia,ie·, hetq ! t:o'get.het' • 
. • • . i~ :h,: I . . .' ~ . . . ~ . •. ' ' •·' I C . • • . • • • • 

Pat Kole, Attorney·General's office'i• urged· favorable t:onside.ration 
of the b;Lll. by the commit:t.ee·. 

there was considerable discussion and, quesdona .conc.~roing,the 
necessity i:1f'· the bills·_ rea·ching .. the. Govetnor at approxiriiateiy 
the same ti.me: and ilao' conceroing the. ramifications of t:he 
legislation. 

Moved by Sen. Peavey, seconded by Sen. »udge, that S 1005 be 
sent to the floor with a "do pass" rer:o'l'Cmlendation, 

Sherl L. Chapman,. Executive Director· of the Idaho Water Users 
Association, stated his Association has reviewed the settlement 
and the package and· feels. that this is. part:., of the agreement;. 
His Aasociation. supports this legislation~ . . .. . 

Fred Stewart. Rt. 4, Jerome, Idaho 1 spoke on the ~amifications of 
this legislation, quoting from the. Special Swan Falls Edition II 
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issue of Currents~.January 1985, which_contained the cODiplete 
text of the lina.l··.sy,an:Falls·.Agrse.ment. and·also reading · 
Section 42-24"S'i t'dalioi''Code'/' ani(·pa:rts Of1 'other· publtcat:ions 
'a.no.:. cortespo~en1ce pet~aininS''t:o':,~ater. righ~•· ;"and. the.-~ . -~ ': -.. 
plementation' ·of• ·the ;agt'E!'ein.ent·, copies· of~ 'Which 'he provided. · 
to the committee·,aembeis~ He· urged"the C01lltliittee to vote 
against t:his .. legislation.·. , ·.. ·· .·" , . ,'.. 

· Ken Dunn·. 'D:Lte.ci~rf ·of :-•d1~ De~a-x-'tment~ ~f' Wsb.i" Resources; st:a ted . 
he thinks' this: is'• iil· t.b.e .: :lntare;~t. of· 'Idaho'' a.nd answered ~u.estions 
'of the conmrl.ttee: me..nbers; pertainin&·' to vat er diversions• water 
rights, etc. 

Mike Gilmore, Deputy Attorney General as5igned to PUC, stated 
that this_· on1·y·~take·s" away £-roll\ the Comm.:lssion the authority 
to review the'agreement· ~ everything else is·seill there. 
· · : · ·, · · ::.1· : ,:··., r.. . , . ... ,. . .· · '- : ... - . , ,· . ,. . · " 
Dick Righ,, PUC. Commis_sioner ,. apok.e.1 J:,riefly, aayi11g that he has 
no objections to this legislation. 

! ,, 't· ·1· ' , ,·. , 

_M:arjorie, Hayes .•. B.oise, stated she has be.en to Califo-rnia and 
thac they are losing their w~ter and are trying· to buy it a11 
over. She· urge<Fthe· ~bmntlttee: nb-t:. ·t"c,· 'support·' this ~t··this · 
time .- maybe in~ 10,. or,:._ .;t.S . year:(·when, wa. n~ed .. food, thi~ .. can be 
re-viewed again• . but: not . no:rit •. 

Sen. Crystal stated he does not·. see t~e: necessity for rushing· 
this through and that he ~ould like to study the other hills 
and go to. ac:ime :IW.?Fe,~hear;nga!. ~ ,,. • ... _~, ' ► : • ' ~ 

'•:. · SLT5STITUTE . ' · · · 
MOTION: Moved by Se.n. Crystal'~ seconded by San. Ric.ks. that S 1005 be 

held in coil!IJlittee for further $tudy. 

AMENDED 
ORIGINAL 
MOTION: 

John HatchJ ld'aho Farm·Bur.ea.u,· read'the policy statament of 
their · organ.1:tation·· concetning ·this. matbar J ·._ They· support the 
agreement as· a whole~·' , ·, ! '. . ·, -c ! . ·• ,; :. : .. : .. ,.:, ·, '. 
. . : 

Sen. Noh, Chairman of Resources and Environment Committee, 
in response to questions as to the outcome of· the bills of 
the package in·his committee stated that today hia committee 
had voted to hold the btlis for one week fo~ a.subcommittee 
to work out a st;a.tem.en.t. of •.legislative., inte,.nt. · .. Re ,fe.lt· this 
le.gislation cirt do ·no· ha.rm if this• pas"s.is and the. ·others fail 
but th.at he woul~ 'just 'as soon see them.· go togetherf tbst they 
are 'designed. to he.;,tri':ls.ted· as· tf' package; '~that they were. not 
drafted together 'because' of naving·different sections of' the 
Code in one bill; and· that: in the package·there are.· 2· hills in 
the House, 2: in the, Resources ·Committ_ee e.nd "the·· 2. in this 
committee. 

There was considerable discussion as to the disposition of 
the bills in relation to the other bills catching up. 

With his se.cond.~.s, consent,. Se.n, :Peavey oUered_ an amended 
original motion to _send s 1005. Ollt with. a· "do pass II recotnmenda tion 
to be held until a week from next Moaday {Feb, 4). 
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Sen. C-rystal stated his attorney, who :!.a: a water spec:f.alii::t, 
will be in.town.on lio~day and that he would like to confer 
with him be.~z:e lie, l!lake.s_.a ,commitment.,. The cotmllittee .diac.uased 
a time certai,n. to -,consider. the bi.lls.,again •. and .. Se.n •. Crystal 
stated he would prefer ·next-Wednesday. , .. . . . 

AMENDED With his sec·ond 1 §l. ·consent, Se.n .- Crystal offered an amended 
SUBSTITtlTEsubstitute motion .to hold.·S .1005. until a· time certain t.o be 
MOTION & voted otLnext ;Wed~ead~.y, (jan. 30). Afte.~ ~ voice·· vote, the 
VOTE Chairman declared the 1110tion carried. 

s 1007 
. . . ' 

WATER RIGllT SALE, GA:tN TO 'RATEPAYER · 

Sherl t. Chapman~ '.E.Jtecutive Director of the Idaho Water Users 
Association, explained that this bill ia part of the package 
and added that ariy ·ga.infrom a sale goea to the ratepayers. 
He a.eked the cotiimittee 'to ·support the_ 'bilL· · .. 

' • • • ~ :"'t • • 

Fat Costello, .Gove~nor 1 s office~. urged favorable coneideration 
.; of this- legislation. · 

Fred Stewart: r.-Jeroml!!j Id.!3,ho • spoke briefly against the bill. 

Mike Gilmore, Deputy Attorney General assigned to PUC, in 
response to a question by Sen. Sweeney 1 explained that any 
gain wuld be ·purchase price· less· the.: tiny initial application 
fee. 

UNANIMOUS On request by Sen •. Ric.ks, grant;ed:'by.,.~nanimous co~sent, S 1007 
CONSENT will also be held until Wednesday i(Jan_.:; JO) :and then brought 

up for vote along With S 1005. 

RS 10796 DISTRIBUTION OV RORSE llACING BETTING PROCEEDS 

MOT10N: 

Sen. Risch explained that this legislation clarifies the 
language of Section 54-2513, Idaho Code, which distributes 
hor&e racing betting proceeds. 

Moved by Sen. Ricks, seconded by Sen. Crystal, that RS 10796 
be printed. Motion carried. 

RS11040Cl RELATING TO INTEREST EARNED ON INVESTMENT OF IDLE MONEYS 

Marjoria Ruth lloon 1 . State Treasurer, explained the purpose 
of this bill is to silo~ separate investment by the State 
Treasurer of funds received from the federal government if 
any federal law, regulation or federal-state agreement re
quires such separate investment. It alao provides for an 
investment ad~inistration fee to be charged against state 
funds or accounts (other than.General Account) whi~h receive 
investment income fr.om the investments administered by the 
State Treasurer. 

MOTION: Moved by Sen. Sweeney, seconded by Sen. Crystal and Sen. Battt 
that RS11040Cl be printed. Motion carried. 
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RS 11129 

MOT!ONi 

.... " .. .. '• '• 
"t• •• • ' ·., • : . ,;, 

DISCLOSURE OP lNFO'RMATION·BY ST.AT!! EMPLOYR~S 
• > • 

Sen. Anderso~ explained that this legislation Will allow 
state e.mploy~a t.o diac.losa information·· regarding waste.·· in. 
state government·to appropriate governmental agenciea artd 

. t·o the public, ~nd. nl,l. allow thoa_e employees to be prote.cted 
£~om .etaliation by th~~r superiors. · 

, . . ._ ... "' . . : ~ ~ ' . . ' ' 

Moved by Sen. Peavey, seconded by Sen. Risch, that RS 11129 
.. be printed. Motion carried. 

' . , .. 
' ' 

Sen. Kiebert explained that this legislation provides that 
Transportation· Board .lll~mbeu shall' serve .. at-· the. pleasure· of 
the Governor -for a fixed tem and· -also provides that tbe. 
Governor. shall' appoint·· tfo,r 'Director of , the Department with . 
the advice . and. 'con'sent I cif . the . SenatE!' ;. i' '. .·: ; ' . . ·. . . 

, . . 
MOTION: Moved by Sen. Batt·• s'et!onded by Sen· •. Sweeney• that RS 11122 : 

be printed. Motion carried. · 

Bert Bays,5ecrtary 

·~ '''' 

' ,, . ~ ' 
' '· , ~ 





FEBRUARY 1, 1985 

PRESENT 

Senator 
Crap::> 

senator 1'i!ol1 

Se..ria.tor 
Ringert -

Senators N:lh, Beitelspather, Budge, carisan, Chapnan, Crapo, 
Horsch, Littl~f Peavey, llingert and SVerdsten. Senator Ki.ebert 
was absent. 

Cl1.a.inn3n Noh called the rreeting to order and asked senator Crapo 
to re];:X)rt on his efforts of writing a st.ate:nent of intent to 
accanpany SB 1006 and SB 1008. 

E>tplained to the Senators they had the fihal version of the 
statanent l:efore them. He said the Attorney General,. the 
Govel:n.Or 1 s office, Idaho Pt:::wer and Senator Peavey had seen a 
copy and believes the statene:nt is saret.'1.:i.ng all the negotiato.rs 
and Senator Peavey can agree with. senator Crapo then went through 
the stata:mnt p:dnting out the :mitior changes that had 1:::een made £ran 
one that had been handed out to the senators the day before. 

· (State.rent attacherl} 

My suggesticm. ~d be .to eon.sider the legislaticn first, SB 1006 
and SB 1008, and if the legislation goes out, men it is en the 
floor, request the st.a.tenant of intent bs spread upon the pages 
of the·· Journal by unanin:ous consent. 

If this is going to be of any use in the future, he l:elieveES this 
statarent of intent should be cirr;ulated to the Senators before 
the bills are considered. an the floor. 

Senator era.po '!hat is true and also believe the Reso\lrce Ccmn.ittee shculd vote 
on it n<:M. 

Senator Nd1 

Senator 
Ringert 

M'.JTION 

Sena.tor Noh 

Wlat do you rt"ean by circulation? 

'Ihe statement should be circulated to all the senators. My 
point is, when scmeone has a problem and it arises, and tr.e 
court looks for legislative intent to explain a particular 
p:,rtion of it, if the. legislature dian't consider this material 
before they voted an it, than it wouldn't play any role in 
shap:i.l'.lg their intent. · 

$61.ator Beitelspacher noved the Chai.r.ma.n be instructed to 
distribute the legislative stat.enent cf intent that is now 
before us for S 1008 to all Iratbers of the Senate l::efore such 
time we consider S 1008. (!l'.btion died for lack of a seo::md} 

May.be -we should vote on the staterrent first. Perhaps we should 
first have a notion to see if the o:m:oittee wants to accept 
the statene11t of .intent. 



Senator 
Ringert 

Senator Noh 

Senator 
Carlson 

MJr!ON 

Senator 
Crapo 

Tan 'Nelson 
I. P. 

- 2 - February 1, 1985 

Senator Crapo ItlO'iled t"le Senate Reso.u:"Ces and Enviro.rn:nent Carmi ttee 
adopt this statement of legislative intent on behalf of the 
Camri.ttee, seconded by Sena.tor Eeitelspache:r. Motion carried. 

r just w:inder 110W much effect a. st.a~t of intent will have 
when passerl by one bcrly and not the other and if this really 
isn't an exercise in futility. '!he case law pretty well defines 
what t.he law rreans. 'nlat is ID}' problan. I feel this is extra 
baggage that !'ro oot sure is nee::Jed. 

I think the rGCOrd should show that passing the not.ion rurl 
acceptance of the statarent of intent should not J;;e reg-ardea. 
as addressing anything except 'M'lat is specifically set out in 
this sta.tarent of intent. T.here cculd v.ery wall be other matters 
within the hill that are not absolutely crystal clear .. 

'Ih:u'Jk that should l:::e wall understood. 

~ that we have accei;ited this as teing reasonable and under
standable, is there :scmething rrore that nee::ls to l:e done? 

r woo.Id ask una.n:i.'iOUs consent the Chainnan :t:e allc:Med to circulate 
this to all rrernbers of the Senate as soon as possible and that it 
is on the de.Sk of the Ser;ators when the. bills are considered. 

Th~re v;iere no objections - OCIDsent was given. 

Senator Peavey nr:.wed ard Senator Beitels.pacher .seconded SB 1008 
go out with a do pass .rec::cmnendatian. (M:ition carried after a 
lengthy discussion. Senat,ors Fingert, Little and Carlson voted 
no). 

I would support the nnt.ioo but first r would like to ask a £eM 
questions of the ne:;roti.ators. rt is my understanding that with 
the date of O:::tabe.r 1984 which was the cut off date for those 
dismissed frc:m the action.to whose rights Idaho PO',,,/er is 
subordinated, that that situat.icn applied regardless of the 
status of the m:1nimJm straam flON. Would you address for me the 
.interplay betwesn those WrJ.ter rights and the minin.Ull. streain flCM? 

As I understand )'Our cpestions, the contract o:E the O:tober 25 
agreerrent contains a sign-off by the Idaho PcMer O:rnpany that its 
rights are subordinated tt, actual use as of ~ 84. In 
other w:,rds regardless of the status of that water right relative 
to state laW, to neighbors, 'What other problems they may haver the 
ca:reany rights are. sub::lrclinated to those rights. NCM inherent 
in the discussion to date has been the assumption that the 
historic flON of 4500 is the flow. If that assurrption is wrong, 
on the downside, that doesn't operate to the detrirrent of those 
particular users. Di. other ,;.;t)rds there isn't 600 cfs there 
that does not affect thei.r right. r:4.kewise if there is. rrore 
than 600 in the rhrer then that agreanent doesn't l:irni t the use 
by other people. of that either. 'lhose folks are suoordinated 
~ess of what ha~s ultimately to the stream flav. 
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Senator 
Cra:p:i 

'Itm Nelsa-i 

Sena.tor 
Crap::l 

Tan Nelson 

Senator 
Craf)O 

Ton Nelson 

Senator 
Crapo 

'!ct"l'l Nelson 

Senator 
Crapo 

W::iuld it be fair to say then tl-iat Idaho PcMier assurres the risk of 
a actual stream flO"N belc.w 3900 as far as priorities of that water? 

'lhat is correct to the e:tlsting users~ 

Can you tell rre "'1lat w:uld happen in Idaho law if sa:nathing 
ha:ppened., say an earthquake,. and the flow actually was less than 
3900 or less than the am::iunt these water users could 1.1se and still 
leave 3900 in the river. What would happen at that p::,int? 

As far as any Idaho ~ Ccmpany rights would be eoncerned, the 
flCMS usually would be in:mme from any challenge by the Ca:rpany. 
Now the state may- develop in the future or may claim they have 
nr:M sc:me right relative to those users, but that is not definet:i 
by or limited by the agrearent. So in that case the PcMe.r Ccrrp;my 
'WC)1.l.ld watch the river flCM go down as wculd everybody else. There 
would be no wea;:ons to \I.filch to prevent it as t.o existing users. 
I want to rrake that clear. 

He»; ~uld Idaho Pcr,,.ier purchase Wi'iter at the present time if they 
desire to do so? 

If it is a one ye.ar lease through the water supply bank that 
is hand.led as a delegation fran the "Cepartment of Water Resources 
to the. camtl ttee of Nine. 'llle Canpany leases water on a one year 
basis. If it wants a longer term of use than a year under the 
water supply bank, then it needs to apply for a change .in place 
of use; point of diversion and nature of use with the Departn-ent 
of water Resources. To the extent that application. involves 
nore than 50 cfs or I think its 5,000 acre feet, then it requires 
legislative approval. 'Ihat is the existing law and of course 
this agreerrent and any of the legislation dces:n't attempt to 
change that. 

With regard to the portion of the contract that sa.ys that sub
sequent legislative changes don't :i.rrpil'lge on the CQn.tract. 
~d you clarify, what subsequent legislative changes 'WOUJ.d 
do to t.rie status of Idaho Power we.tor right with regard to 
cnanges in the minimum £loo? 

As the contract and the statute work tcgether, the state could 
obviously increase the minimum fla-1 at M.i.:q:ily anytime they wanted. 
'lne Canpi!llly 'WOUld have no rights involved in that deci,5ion. If 
the state wante:l to reduce that mi.lu.mmn flc,:,., bela'7 the seasonal 
3900 and 5600 it certainly is at liberty to do that. ~~ 
the contractusl rec.--ogni tion of the Canpany I s water rights at 
that level would remain at those levels and therefore the 
caupanys rights would not foll0w the m.i.nimuro flaw down in that 
instance. 'Ihe contract "1/iOUld still define it as the seasonal 
3900 and 5600. 

I noted in the state water plan m1d this isn 1 t particularly re
lated to Idaho Powel:' but -wanted to soo if you or anyone else, 
ha,e a different understanding. The state plan calls for a 
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Tan Nelson 

Senator 
Bingert 

'Ibn Nelson 

Senator 
Ringert 

Ta:n Nelson 

separate block of water set aside for thenral ccol:ing develq::;
mmt and as I.understand the proposed changes to the state water 
plan r that develop.rent would be indtlstrial develoµrent under the 
DC.MI block that has been set aside. Is that your understanding? 

I think clearly thennal cooling would be an industrial use. 
'Ib me the carrron understanding of the wc,rd, for exarrple the way 
the Jim Bridger operators required water in Wyolring under an 
industrial latib.lde. Yes, I WOJ!d think the.I?tal cooling is an 
industrial use. 

Could you give us a brief overview of which negotiating party 
wan.tad 'Which J.X>ints included in this legislation? I \iOJI.d like 
to know \ikiat the negotiating blocks v;ere. 

'lltat t-IOUld re a fairly extensive endeavo.c if I did it in any 
detail. I will give· you an overvie.,,, and yc,u can ask guestiOI".s 
if you have any particular concenis. You have .been at the hear
ings where the 3900 was arrived at. It was vecy scientific-
there is 4500 cfs in the river now. 'lhe water plan says 3300; half 
way i.s 3900. ~t the saire :function was followed. in winter 
flows to get the 5600--the Milner flows, leak at the existing 
eonditions in the winter the best yoo. can estimate, and then 
back out the effect of developing the 600 cfs sumrer and you 
care out to approximately the 5600 winter fig,.rre. 

Who W'cU1ted. the 3900 and 5600? 

'lhe Carcpany wanted both m.m:ibers higher ar'ld the state wanted them 
lower. I won T t want to tie uriierstocxl that there are rn.ajor and 
minor :r,oints to that agreemant. 'Jhe whole thing dovetails 
together T but one of the obvious factors in-vol ved -was the public 
interest criteria and that was! think, as I look ha.ck on it, 
ooth the state and p:,wex- o::npany wanted sane eletrent of state 
control over the allocation of that water. If the race was to 
the swift, the swift was already afoot and in this sitt.2tian the 
price of one nan ts failure is another roan I s inability to get 
started. 'Ihe way of l::oth the existing and developed applications 
and future uses outside those against sane fonn of J;ll.lblic interest 
criteria -was I think a mutal desire. 'lhe fo:r:m those criteria 
,;,;ent through, probably 50 drafts, so to say where anyone of 
those five ca:rce fran, I 1m not prepared to even guess. lt is 
obv'ious fxan where the parties were 1.ocatecl, that the stricter 
they were the rrore opi:x:):rtunity there was to foreclose develq:nent 
arrl obviously that was where th.e Ccmpany was caning fran. But 
the state w'aSn't necessarily speaking only unrestricted 
developrent, so its hard to say 'Where sa:ne of those things 
care £rem. Patt of this was kind of a put up or shut up 
situation an ooth sides. 'Ihe Carpany said it didn't want to 
t:e watermaster: the state said OK, th~ take yourself totally 
out of "-estige of any control over the rights that you have 
defined. 
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Senator 
Hinge.rt 

Tan Nelson 

SE!nator 
Ringert -, 

Ton Nelson 

Senator 
, Ringert 

We said alright, but if you are going to be the wate.rna.ster 
then _you get out ancl yoo take care of it. So it was in that 
context that you find the adjud.i.ca.tion re,qJ.irement the thought 
being it doesn I t make alot of sense to try and define viha t' s in 
the river v.'h.en you. haven't the foggiest idea really of the details 
of the water uses nCM going on above Swan Falls. 'lhe 5o.:ipE! of 
adjudioaton within the MoCa:rran ~t -was simply an effort 
to make sure that for planrung pu:q:;oses the federal grant had to 

. get involved because you can't plan the river 'With pot.entially 
large undefined. claims that aren I t part of the planning process. 
To that I think, 'W'i!l.S a rut:ual segment. 'Ihe trust provision was 
an idea I th.ink of the st.ate. I seized upon it because it filled 
what I saw as a major problem the Corpany had in this thing 
throughout, which was.e could get the state to sign, but ho.v did 
we get the state to live up to what they said they wcw.d do and that 
was a major problem fran our side~ 'I.be trust provision COJ.ld get 
us around the subOrdinated versus the surordinatable nature of the 
wa.ter above min.i.mi.1m flo.1. It remains unsutordi.nated but its held 
in trust by the state and it neatly side-stepped the problem but 
it J.eft us we th.ink with another club to use against the state. if 
it tries to ignore the standard set by the legislation. I believe 
that w::mlii l:::>e the major elements of the bill. 

Page 4 of the bill, section 42-203D, 2, lines 44-47, specifically 
says the"admin.istrative procee:lings" bJ:t it seE!:'OS sC'l.!Tle of rur 
other sections s.:ilililar to this specific:uly mention the right 
to judicial review. r,,..001d you ccmnent on tdiether the lack of 
that statement in this particular sentence \<X)uld [l) preclude 
judicial review (2) if that is the case, is that the intent of it? 

First t t..-orking back.w-a.rds it -was not the intent of the section 
to preclude judicial review, but l can't tell yoo withrut looking 
at the rest 0£ 203 'Where that right to review e)[.ists but 1 
believe in subsection 6, pa.gs 2, in the existing ccoe there is 
a right of review 'Which would I think apply to the entirety of 
203. 

I think the one on _page mo refers to pra:.-eed.ings under application 
and 203b on page 4 is reviElvl of existing penni ts, so I just wonder 
if we do have that coverage. 

As I said, it was not intended to exclude it. .My thought w.as 
section 203 i:n total already has the right of review- and the 
1701A is the section that creates administrative review, so I 
th:ui.k you can incori)Orate it by reference there even if sub
section 6 doesn't pick it up. 

Just a carroent, r. ;,,,.onder why we have to mention in sOJ\::l places 
that judicial revif!:Nl is available under 17011\ and not mention it 
in others and I ju.st see the opportunity for the court to decline 
jurisdiction with a neat little question soneti:rro be.ca.use of that. 
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Nonn Young 

Senator 
Tc:minaga 

Tern Nelson 

Senator 
Carlson 

Tan Nelson 

Senator 
Carlson 

Tan Nelson 

Senator 
carlson 

Ta;n Nelson 

4:217l□A, includes a specific allcwance for judiciary review. 'fuat 
particula.r section a few years 1J.go clarified anytine the Director 
made any decision with adverse effect to a water user or citizen 
on which there hadnft been a previous right for a hearLng, that 
provision 'WOl.lld kick in giving the right to an administrative 
hearing and judiciary review. 

W:':lat if in 5 or 10 years the state decides to lower the minimum 
stream flow fran 3900, i..culd the state have to canpensate Idaho 
Pcx,,.Jer for that·block of water.for the reduction in the minimum 
straam fla,t? 

As I have said, this 'Whole approach is one af planning and the 
Co:npany's position new is to "1.vatch the state to nake sure its 
planning is aimed at ca:rpliance with the minimum flow in the 
o:mtract. In your exarrple, then the cappany -would imrediately 
to to ccurt as. I see it and attenpt to force a dlange in their 
planning p.ro:::ess to reccgnize. the contractual right. 'lha.t -would l:e 
in advance hof)efully of approval of any new uses. One option in 
that sitution vJC1Uld be for the court or the state, or the 
legislature to say well, alright, you have a. contract but your 
remedy is by ccmpensation and not by l:3topPing the state in its 
planning precess. The initial atterrpt as we have explaine.1 it 
to the other negotiators would be to fo.rce conpli.ance to the 
con:b::-act and only then if v.1e weren't $1.lccessful in doing that, 
vJCJUld 'WS, I think, be e.71.titlro to ccrnpensation. We would rather 
have the -water than the m::mey.frankly~ 

Can you def.ine 11public interest" for me? 

Senator, in Section 203 of Title 42 you find public interest 
defined in two places; .in local public interest standard in 
{a) and the p::r.rt.ion of p..iblic interest defined by (c). In that 
situation, local public •interest :cray be applied \J.l:rler 203.A and 
the econonic p:Jrtion of the _public interest it will be found 
in 203C. 

Would you illuminate for rre, is the ratepayer, Idaho Fewer 
and others in the state of Idaho, is their interest involvecl 
and C011sidered in t."'1.is legislation? 

Yes. 'l'he interest of the 1.atepayer is addressed in 203c, sub· 
2, (ii}. 

M::ty I int.erupt, is that the part that says that if you ever 
sell those water rights, the proceeds therefore will go to 
the custaner? 

No. Under (ii) the ari.alysis there is that you look in (i) at 
the 1::enefit of the nf;,M use and under (ii) you look at the 
detrirrsi.tal effects of the new use on electrical rates. '!hat 
is the other side of the coin. If it is ~rth 11x11 dollars to 
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Senator 
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Senator 
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Tan Nelson 

Senator 
Ringert 

Tan Nelson 

have tile now use in place to the economy of the state .:;md it 
costs 11y 11 dollars to have that water taken out of the river, 
then you have to J:Jalance ":x" and 11y. r, 'lhat is where the 
ratepai::ier•s interest is addressed as part of the p.mlic: interest. 

vmat ~d be the flip side of senator Tomina.ga's scenario .in case 
the st.ate wanted to raise the minirrum flCM? Hi:,.., \\"Ollla that work 
and w::>uld there be any problems? 

In a situation where the state raised the :minimum flc,..;, the 
CCmpany's subordinate1 rights v,iou!d rena.in at 3900 and 5600. 
Hcwever, that incre.ase then -would make the a::::Jrpm.Y tho beneficiary 
of that in,crease flw atrl as I read bath what we have as those 
rninim.nn flCMS operate, the canpany would be a beneficiary of the 
higher flew and entitled to protect it or to t:cy and make the 
ste.te enforce it if it raised the flow but at the sane time dicin 1t 
pu.t rreci1aniams in place to really make it ¼Ork. 

~en you say "to protect the new higher minimum flCM, 11 you 
aren 1 t saying then that the state couldn't after it had done that, 
relCMer that to 3900, that i.40Uld ce the state's option, 'WOUld it 
not? 

You are right. Anything above the mi.ninm flc:M the state is 
free to do as it likes. 

Page 3, line 43, says per:mi t or license. My question is: 
1 am concerned that this language vOU.ld permit the Director to 
impose suro.rdination on a licensed -water right that didn't have 
that condition on the i:ennit- · 

'Ihat is addressed in the last full sentence of sub, 6-shall not 
apply to licenses which have already been issued as the effec:tive 
date of this a.ct. 

'Ihat is not my concern. My concern is that the srrru.l hydro 
q:erator who received. a pennit in 1990 and that pernri.t doesn't 
have a subordination provision in it and he hrilds his plant and 
gets into operation and here cares the Director and looks at it 
and says I probably should have done this mile a pemit, but 
I am going to do it ncM. 

'!hat interpretation is obviously fOSSible under that language. 
Y'hat the state wcl!lted was that the:re are existing F(mO.its out 
tba.re for hydrop::.,wor 'fJUIP)SeS so:re of which nay l:e unstibordinated. 
I think there is only a handful • 'Ibey wanted the ~ to go back 
and subordinate those pe1-nti.ts at the time they issue the license. 
So they were thinking of the existing s:1 tuation not v.tiat happens in 
1990. 'lhat interpretation 'vlOUld ro possible, but this was the 
st.ate 1 s section and all I addoo as the last sentence to make sure 
they didn I t undo everythii1g we had done with the contract. 
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A$ I said, I will support the bill going to the floor, but with 
regard to this particular section dealing with essentially im
pacting the small hydro developrents, there are sane inequities in 
the bill to v.here we ought to at least address the type of 
discretion the Director should have to impose such restrictions. 
It is my u.11derstanili.ng the:c-e will probably be sare subsequent 
legislation intro:lucoo this term to address those issues. So 
I think we as a camnittee should be aware that there are sane 
p::,ssjble clarifications that need to be attached to that type of 
discretion an :part of the Director. 

hhat assurance does the sna.J.l hydro people have there will l:e 
legislation ccming to protect them? 

I presume the dedicated .interest of the legislative representatives 
0£ these people. 

M:i.at happens to th.is agreement if nothing gets through and the 
whole thing blows up? I think there are sane misconceptions .in 
certain parts of the state that they are going to be :in better 
shape than they are no.-;. 

'Ihe lawsuits vmich percipitat.ed. the resolution are still pending. 
I can't give you an idea of what the tine will be. Implenentation 
of the agreement will be scratched and ~ will go back to war. 
So the problmJS that led to the pressures to develop the agreenent 
still exist. 

I thought I remernl::ered seeing sane dismissal notices. What r:ortions 
of the lawsµ.its were dismissed? 

We still have the problem of rights versus people, but to date, 
since the O::tober 25 signing of the agreanent we have dismissed 
in round numbers 4,000 filings fran the suit. It is hard to tell 
in people because scme of them have 10 people on them or you 
might have one guy with 10 filings. In tenns of filings still 
subject to the suit, I would say there are 2500 to 3000, which 
is a rough est:i.nate. 

Senator Peavey How would you cli1Bsify tl1e 2500? 

'Itin Nelson 

Senator 
Peavey 

Ton Nelson 

As far as we k:rJo.i they \<ilOUld re undeveloped awlicants and 
permits. \.'le are in the process of sending out a questionaire to try 
and locate those people jn that group that are developed or have 
made the 1180 investrrent that ~ don't kn.ow aoout. By and large 
it will be undevelor;ed applicants and ~:rmits. M:istly large 
agricultural because we have dismissed to the extent that we 
can the cc:m:nercial, industrial, municipal, danestic people. 

'lb surrrnarize it then we really shouldn 1 t hc::rve any existing 
.Ln-igators left in a status where they are lccked in cmibat witl-i 
the~ co:rpany. 

'Ihat is right. At least as soon as we can finJ out all of the 
1180 beneficiaries that will l:e the case. 
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Tan Nelson Of course on.e of the big questions is 'What will future uses l::e of 
the re:naining water. 

senator Ricks 'Ihe group you discussed as being dismissed. '.Ihey were dismissed 
with prejudice is that right? 

Tan Ne.lson Yes. 

senator Ricks Does that. mean they could not be sued in the future? 

Tan Nelson 'lhe only nean.i.ng that has in the context in ·which that dis-. 
missal took plaoe is that the power canpany is barred :Eran 
ever challenging their water right. "11latever other problems 
there are they will continue to exist, but the poi',i'er ca:rp3ny is 
bari.""ed fran challenging their "W"ate.r right. 

senator Ricks rx, you have any idea aoout what quantity of the river that 
involved in terms of cfs as far as the pe:t:mit holders are 
cancer:ned? 

Tern :Nelscm 'lbe estimates are very rough, Senator l:::ecause 'When you are lo::::k
ing at a J?ai:er right, sareb:rly who has not proved up but has a 
.filing and it is on tho basis of SOOE of those filings that we 
did the dismissal, you will find J"Oll overfile on acreage and 
you overfile on arrount. So if I was to go back to those people 
who have been dismissed and tell you mat they sha,,i:ed on pa,i:,:er 
other than the licenses they had in, I 'l.t.Qlld have a vastl::'l over 
stated. anount. We have gone back through to try and detemtlne 
fran the basis of acreage involved on the people we k:naw are 
and then use a depletion based on the acreage and I care. out in 
the vicinity of 1,000 cf s, but that is really a rough l'lml"b.9r 
because there are about three assurcptions to even get that close. 
If you used the diversion numbers you could be talking about 
10,000 to 15,000 to 20,000 cfs. 

senator Ricks 'lb.at is the part r don I t have clear in my mind. I am wondering if 
there is really any free water in that river and if we haven't 
used it all up in te:i:::ms of pemtits. I recognize vben a person 
seeks a 'wi:'l.i:er permit is for 11x 11 voh.me of water and rather 
-we use it for t..;o m::mths during the year or 10 nnnths, we still 
have tl1e permit and right to that quantity of water. I just am 
trying to get clear in my mind if there really is any excess water 
in the river. 

Tom Nelson 'lbat is one of the "ifs 11-if our analysis was righ'I:. that there 
-wa~ 4500 in the river. In other words if you repeated 1961 and 
1985-'{ the l0w flo;,,r of the river at Murphy gauge would be 4500. 
If that assurrption is correct, then the conclusion that all 
current develo:i;rrent has been reflected. in the river. In other 
'WOrds, we have nrM felt the e.ffect of. all that develoµrEnt. I 
am convincoo frcm ~ consarvations with experts the Deparbrent 
and experts that we have and experts that other i:eople have hired, 
that that is a supp.:irt.al:ile conclusion. If that is right, there 
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is 600 cfs in the river arrl that 1,000 cfs that "7B dismissed, 
if rny Ill.llitier is right, is the l,000 that took it fron 5500 to 
4500. So they are already ill the river; they have already l:eerl 
felt. 'lhe impact has l::een ~ed and the uses accounted for. 

We hatre done SCfll':: intensive research into the number of in 
the Snake~ '!he uoos rna.i.ntains there are. 6,056 cfs in the river. 
This is the average and \\'hat we shoulc:l be considering so o.n
ecmtention is 'lr1l8 are not starting fran a valid :i;oint-there needs 
to le consideratiai of the 6,056 cfs as the a:verage flow for 
the past 23 yea.rs. 

So that no one gets COJ;'1fused al:::a.lt. the 6,065 cfs. lf yoo take 
June 27 of every. year far the last 23 years you may very ,.,.;ell care 
to a number like 6, 056, but the USGS who runs the gauging 
station at M..upJy re.corded a flaw on June 27, 1981 of 4,530 cfs. 
so what we are talking ab:,ut here is a minimum flew. You aon' t 
sw:irn in average depth rivers, c::ai:merclal fish den rt live in average 
depth rive.rs. :I.his is a critical perio::i planning mechanism. You · 
look at the 'i,\Orse case and say, what can we accept :in that river 
on the worse day that \E can foresee we will have. 'lha.t day to 
date has been 4530; not 6,065. you want to go to an average 
number, tben admit.ably it will I::e IID.1ch higher, bot your exposure 
to fi_Qi,,'S an acceptable .lirni t will ba n:uch greater. 

PROVIDE THE DI.RECTOR OF 'IHE DEP.~ OF WATER RES00RCES 
SHAU. HAVE FOi'ltER 'IO PKMOLGA'IE :ru::r.LES & REGUIATIONS AND 
SUSPEtID ISSUANCE OR l:1.JRTHER ACTION ON PEFMrrS DR. APPLICATIONS 

Senator Budge Jn'JV'ed. and Senator Eeitelspacher seconded SB 
1006 go rut with a do pass recc:mrendation. :M:ition carried. 
senators Rirx.:Jert, Little and Carlson -voted. no. 

There being no ft1rther business before the ccmni ttee, the 
meeting adjrumed. 
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Water-rights sorting proves complex but not new 

Jo4m .,..,_,s,,,,_,,, 
Sen. Bill Ringert, Fl-Boise, studies water-rights 
material during a recent committee meeting. 

By RON ZELi.Ai'! 
The Id uho S1a1B!Sl"!UO 

Idal:tQ lawmakerf are un un
ramillu g,ound - or vrnte!' - as 
thf:.v po11tler a pn:,pos:al for a 
llutm.'ide "ad.jmlic11ti1:m" of 
Snake Ri·,•er water rillr.ts In con• 
necti-::m with the Swan Falls blue
ll rl~~ for the· river's future. 

But (he process for v~ing IdaJm 
co,.,rts to establish cl-.ar tiCle to 
water has he,:n a:-.;,ui:-,d almost 
s:m:c 1ta1~od. 

Huw.!lrd Sebn~e. the own& of 
an lrrigation di1ch west of Cald• 
well, fll~d a protest Jn LllSOaga1rist 
rhe New York Canal t,rojecl, 
cla:itnlng its Cllnipletion would 
"cause.: dimim.i:af100 or tt1.e \1111l!!'r 
appropriaU,iJ b}· u5." 

Twelve veers later. the S!'bree 
Canal ~came the focus of the 
nrsr .adjud1('~1 IOl'I of Baise Rh-el' 
water rishts as Scbree"ll sue~ 
,;(lrs, rh,: Farmer's Cooperative 
Ditch C•::i., filt"d $Oil ,igaii:,st tbe 
neighbor:ng JU>terside irrlg11tio11 
Di.':':rlc1 Ud 

~,eurly 150 O(hl!r defe11oanlll 
Joine,;i tl.e c.ase, each i,ying le. as:-

sert clalml or senlotily for water, 
eccon:li:1g to dC'Cuments at the 
Idaho Hlstorical Litlrary. 

Tc:sUmony covered 4,000 pages, 
in cJudh@. '2,5C(l "'MM u,~ ca.s.e ,.,as 
or, .apr,al. A decn-e list mg tf:e pn· 
QriC y of water ;igh 1:5 on the rJVIH 
WIIS l!dt6red by 7th Dlstrlcr Judg!! 
George H. Stewart il'I 1900, si1t 
y1>.ars after the c.a~ began. 

it's. nn II/Ollder. then, that legls-
1 a rn ni h.i>te rno•,•e-:l cautl!luSI}• In 
consideri.!lg an a.::JJud,calion oC 1he 
Snake River and ali ;.:., trilru• 
laries, including the Bolse and the 
Clearwater rivers. 

The Hnu.e J,f,esources and Coi:t
servalion Cnmmmee 11<::"ld thn:e 
mf!-!'!tlngs on tlt-e bm autho:-inng 
!he adjud1ca1ion before even vot
ln:g to lntrtlllU!:I! It. Cost has been 
th-!! main objec:don, alo.ng wj1h \hi' 
lee (urmula to c:oll~c1 pn:rt o_r the 
money from wsre:-users. 

"Thet innocuoiu little lll mlllfllrt 
ts jusl lhe camel's head in 1he-
1=t." Mid Sen,· Blll Ringen, 
R-Baise, referring to trn': sl~Ce tao, 
money llelng. asked thiJ yee r lo 

s.,., WA TEI'!. P&!i!• SC 

Legisfators look cautiously at six bills 
Legislators have bee:r:i feeling 

their way through rile Sn.ake 
m~er WEiter• rights mine rie-ld, six 
bill~ l}resentoo as a package lor 
their approval. 

Two Semite COIU1J1itlees -d-e
laye<I actlon Ftii1ey on p,ortLo!l!i o:I 
!he package. A House pa:neJ has 
:sdulduled a hearing ThllnilWly on 
tW(l other bills a nn dela}'ing their 
Introduction twlce. · 

Tbe complex l~aJ and edminls
lratlve issues cont11lnel:l In the so
called Swan Falla agreement are 
('.Qflr•-~s-ing not 011ly to lawmak11rs 
viewlpg them for th@ lir!II time, 
tnlt II lso to vetentns of \he c:ootro-
1•ers•;. 

Rep. M. Re-ed Han.s:,en, R-ldaho 
Falls. a formet eh..imi.en of 1l1e 
Sl~Le Waser Re!iOUt.ces Bounl, 
!ill.id he- leanu something new 
~ve.,y I frne the i$Suce ,, discw:.u,d, 

Sen. Lyr,n Torninaga, R·Paul, 
w1u '!!:;cecu1i\"e auiscaut for the 
ldaha V.· at~,- Users ll:s:111ci1111on 

before he left th~ orga:tiza!loo 
three yean agtt to begin tarmlng 
Voters in Tominal!l!l'S dl11rict 
have tolfl him to use bls 1-.oowj
edge- of the ISiliue to prQCect chelr 
i111erests, but he too has q ues
llon.s. 

111e key elemen1s (lf the l>lflt:l<
age, desisned to 11&.lam:e in·lga• 
l~on and hy!.1rop<:.>w~r UU!I or lhi!' 
r1ver,a~: 

• An lncree~'I.' In the- millh,wm 
stream flow lo 3.l!IJJ c11bic feet per 
$e(:1.)t1d in the summer an.d 5,llil{I 

ds in the wint-er, o~ halfwev ll~
tween the exlsting minimum of 
3.,:i«J cfs year-ro>.1n(.1 and llre low 
flaw& liu:ring dr}' ye.a.rs. 

• New '' pubiic inlerflt c:ri-
1,ma" recogn.iz.i~ !he benerlt5 of 
h~roelectrit: pow,e,r when 1he 
state cOH!liden 11ew -..ater permit 
~pplk:aUom,. 

• An 1tdmimlitra11vf1 ar.tl <:outl 

SH lEGliLATORS. PJlf 5C 



Swan Falls bill 
would remove 

' . 

most defendants 
By SUSAN GALLAGHER . 

Assoclated Pres, 
Most of the 7,500 defendants in 

ldaho Power Co.'s Swan Falls 
lawsuit would be dropped from 
the ca.i;e under • bHl an Ida.ho 
House comnuttee endorsed 011 

·Thursday. 
But the measure,. which mir

rors an Idaho Power contract the 
governor refused to sign last 
year. W?IS sent to the House floor 
wJth onty a narrow endorsement. 

The bill could be "strychnine 
with a Htrle bit of sugarcoating," 
said Rep. Lyman Winchester. 
R-Kuna, Otte of the legislators 
who wanted to delay action. . 

Rep. Patricia. Mc:Denµott, 
O-Pocatel1o, said water users 
rnlred in uncertainty ·over the
Swan Falls water-rights contro-
versy de.se1-ve relief. ' 

Slte said before the vote by rile 
House StHte Affairs CommiHee 
that the legislation 5imply will 
narrow the Swan Falls issue. 
Long-term studies :;md other ac• 
tlon on (he controversy won't be 
precluded, she said. 

The legislation stems from the 
lawsuit ldaho Power filed last 
year fo defend the utility's water 
rights again.st demands of trriga, 
-tors and other Snak8 River water 
users upstream flvm Swan Palls 
Dam. 

Th~ suit arose after the Idaho 
Supreme Court ruled Idaho 
Power has snake River water 
rights and is entitled to defend 
them. 

A contract drawn up between 
Idaho Power and the state last 
vear wou!d nave removed most of 
the 7,500 derendant.$ from the suit. 
But Gov. John Evans r~fused to 
sign it after constitutional issues 
were raised. 

TesrJmony on .the legiSlation ad
vocated by Idah<:, Power won sup
port from water users before the 
comm/Uee's vote. The Idaho Citi· 
z.ens Coalition, a consumers' 
group, announ<:ed that Jts 01:>jec• 
tions to the handling of tlle Swan 

rails issue wiH be discussed at a 
nt:Ws conference today. , 

Attorney Gc-neral Jim Jonel'l 
told the commiLLee that Ile- ques
. tions the legh:lation's true intent. 
Be said s court order spell.ing out 
obligations ot ldahO Power alld 
Other water users in a settlement 
would be better than le-,gi$1ation. 

"Y(m'd have the power 
company's John Henry right 
there on the dotted Une. ., 
JQnessaid, 

The legislation is vague, doesn't 
bfnd Idaho Power adequa-tely and 
is sure to be challenged in court, 
he said. 

But lrrigator Derr-ell Sawrge 
supported the bHl, ''recognizing 
maybe il isn't the wholi.i. piece of 
cake needed to straighten out the 
water: mess the state is in.'' Sav
age is a r1:1.nner who manages the 
Bell Rapids Mutual !rrigacfon Dis· 
tnct in south-central Idaho. · 

He said ~hou~nds of water 
users cannot be expected to :re
main in Um~ for the yenrs it 
would take to resolvi, the entire 
Swan Fa!ls issue in court. 

Savage call~ for the state to 
develop a comprehensive water
rna.nagement plan. 

''The way we're going, we'll. be 
20 years in court,"·Savage said. 
"And my kl~ will be saying, 'Dad, 
where were you when au thi& was 
going on·r " 

The blll, which advances to the 
House floor, ~ the second pjece of 
Swun Falls legislation to dQar a 
hurdle this week. Under normal 
procedures, the Swan Fruls bill 
would come up for 11 final vote 
nextweek. · 

The other, unveUed by Jones 
and the governor, wouW place 
Idaho Power's water demand for 
hydn,electric generation beneath 
the needs of other Snake River 
users. That bill was won a cour
tesy introoucti(:111 and will be con
s.idered later by the Hoose . Re
sources and Consenition Corn• 
mlttee. 
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STATEMENT OF LEGISLATIW INTEN~ 

s.a. 1ooe 
Prepared by the Sen~te Resources and Environment Com.~ittaa 

February l, 1985 

I, INTRODUCTO~? STATEMENT. 

Beginning in approximately 1977, a significant con~roveray 
arose between !daho Power Company ~nd certain other water users 
in the St~te of •Idaho over the ext~n~ of tdaho Power Company 1 s 
water rights at th& Swan Falla Oam. Ultimataly liti9Zltion was 
institutea against numerous water users by Idaho Power Company 
to clarify the status of the disputed water rights. Both the 
Governor and the Attorney General ~f the Stat9 of !daho became 
exte~sively involved in attempts to resolve this dispute. In 
1983 and 1984, in two separate legislative sessions, che Idaho 
Legislature also gtappled with the aon:roversy unsuccessfully. 
At issue was whether the·water rights of Idaho Power Company 
should be subordinated to future appropriators to encourage 
further development Of agricultural uses, domestic, commercial, 
municipal ot industrial {OCMI) usas, or other uses which would 
be bene!icial to Idaho. 

Ultimately, in October, 1984, an Agreement was reached 
between the Governor of the State of Idaho, the Attotney 
General of th~ State of Idaho and Idaho Power Company whi~h 
resolved the controversy. The agreement required legialative 
action and was made contingent ijpon passa9e by the Idaho State 
Legislature of certain legislation which was referenced in the 
agreement. This bill, Senate aill 10OB, is the centerpiece of 
the legislation which is contemplated by the agreement. 

II. STATEMENT OF PURPOSE. 

This legislation is intended to resolve conflicts over 
whether an existing water right for power is subordinatod. The 
legislation resolve~ these conflicts by defining the n~ture of 
such w~ter tlihts. Jt is also intended to assure that water is 
a~ailable for development in Ioaho and to provide a basis £or 
reallocation of water for future development. It recognizes 
that Idaho's population and commercial ~nd industrial expansion 
as well as Idaho's agricultural needs will require an ~asured 
amount of water. 
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' The legislation also clarifies the aut-hority of the Idaho 
Department of Water Resources to subordinate future hydrop~wer 
water rights, Finally, the legiel~tion is an assertion oy the 
Legislature of the State of Idaho of !ts authority to limit and 
regulate the use of water for power purposes. 

Ill. SECT!ON BY SECT!ON ANALYSIS. 

A, SECT!ON l. (AMENDING SECTION 42-203 OF THE IOAHO 
CODE.) 

Seation l amends Section 42-203 of the Idaho Code by 
renumbering the section to be Section 42~203A and adding new 
notice r•quirements for applications to divert in excess of tan 
(10) c.f,s. or one thousand (l,000} acre feet of water. Notice 
of such applications must be published at~tewide, once per week 
for two consecutive weeks. Section l ~lso provides a mechanism 
by which petsone interested in being notified of 5nx p~oposod 
dtveraiona may r•quest in w~iting to be notified y the 
Department of Watet Resources. such requests may apecify any 
class of notices of application. Persons m~king such requests 
must pay annu~l mailing fees to be eetablished by the 
Department of Water Resources. 

B. SECTION 2. {ADDING A NEW SECT!ON TO CHAPTER~, TITLE 
42, IDAHO CODS.) 

Section 2 aods a naw section to Chaptar 2 of Title 42 
of the Idaho Code to be design4ted as Section 42-203B, Idaho 
Code. this legislation is an exercise of the State's authori~y 
under the 1928 lunendment to Article xv, section 3 of th• Idaho 
Constitution to limit and regulate the use of water for power 
purposes. The section represents a specific legislati~e 
finding that it is in the publie interest of the Btate of Idaho 
to assure that the State has the power to regulate and li~it 
the usa of ~ater for power purp~aes to asgure an adequata 
supply of water for futuro benefiaial upstream uses. It also 
represents a legislative protection of the rights of a us~r of 
water for power purposes {l) against depletion to tha ext$nt of 
a minimu~ flow eatabliahed by State action; ana {2) to the 
continuad use of water available abov~ the minimum flow subject 
to reallocatiofi to future uses acquired ~ursuant to state law. 
Th$ watet right for power purposaa anall .~ot be subject to 
depletion up to the amount of the minimum flow as defined bf 
any applicable contract with the State. As applied to the Swan 
?alls Agreement, the existing minimum stream flow at the Murphy 
u.s.a.s. gaging station is recommended foe ehan9a to seasonal 
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flows of 3,900 c.f.s, ond S,600 c.f.e. The Agreement 
,recognizes Idaho Po~er Company's rights ae unsubordinated up to 
the amount ot those flows. -Whil& the Sta.ta may later change 
the minimum flows, the recognition of the nature of th4 
comoany 1 s righ~s will not change. Valid subordination 
conditions governing any existing hydropower rights are not 
modified or ~emoved by this legislation. 

To accomplish the balancing of these potentially competing 
interests, this section establishes a trust in which titie to 
certain specified water rights will be held. The trust 
pertains to wate: rights for power purposQS which are in excess 
of minimum stream flows established by state action. The term 
"state action" refets only to aetion by the Idaho Depattment of 
water Resources in complianct with all applicable law, ana/o: 
the establishmeht of minimum stream flaws in the State water 
Plan by the Idaho Water ~esourca Soard, both 0£ ~hich a~ticns 
ara subject to ratification, modification or rejection by the 
Idaho state Legislature. To the eKtent cf lh9 aetablishad 
minimum flows and any right recogn1zed by contract, such water 
rights for power purposes remai~ uneubo~dinated tc all uses~ 
The amount of water or waeer rights held in the trust is thus 
keyed to the maintenance of the eetebli.s·hed minimum strearu 
flows rather than any estimates of how much water m~y he 
available above such minimum flows. Any portion of such ~atar 
rights above the establishea minimum flows will be held in 
trust by the State of Idaho, by and through th~ Governor c= tha 
State of Idaho. ~his trust will bola theee water rights fot 
the benefit of the power user so long as they a.re not 
appropriated ae provided by law by future upstream beneficial 
usars. The trust also operates, however, for the use and 
benefit of the people of the Statg of Idaho, to assure that 
watet is made available for appropriation by future upstream 
usecs who satisfy the criteria of Idaho law fot realloc=tion of 
th~ water rights held in the trust. ~o person to whom trust 
waters are reallocated shall be required to pay compensation to 
any party, other than appropriate administrative fees 
established by the director for proceasing of tha reallocation. 

The goYernot is given specific ~uthority to enter into 
agreements with power users to define applicable minimum stream 
flo~a in accord with the terms of this section. These 
contracts must be ratified by the Idaho State Logislatur~. 

Thus, •xiating hydropower rights whioh have not been 
effectively subordinated shall not be subject to depletion 
below any applicable minimum flows established by the State. 
R!{dropowet rights in excess of such flows will be hald in trust 
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by the State and are subj~ct to subordination ~o, and to 
d~pleticn by lawful beneticial uses. ln ~ddition, if the 
holder ol such a hydropower right enters into an agreement ~ith 
the s~ate defining ths extent of its hyd.ropc~er right, tha 
right wi~l remain unsubordinated ta the extent provided by the 
Agreement. such agtaaments must be ratixiaa by law, an~ 
ratifiaation of 0ne such agreement is conferred by this seotion. 

The Director of the Department of Water Resoureea is 
empowered as tc all future licenses to subordinate the ti9hts 
gr:anted in either ~ permit ot 11 license to subsequent· upa.tream 
beneticial depletlonary uses, to assure th& availability of 
W4ter lcr such uses. The director alao shall have the 
authority to limit p~rmits or licensee for power putpoae3 to a 
specific: tatm, 

As applied to the agree~ent betw@en ldaho Power company, 
the Governor end the Attorney General, this trust at~an9ement 
re3Ults in the State of Idaho possessing le9al title to all 
water tights previously c.lai:med by Idaho Po\4er Company a.bov-a 
the ngreed minimum stteam flo~e and Idabo Power Company holds 
equitable title to those water rights subject to the. trust. 
The Idah0 Departmen~ of Water Resourc~s is tho entity ~hich 
makes the daterminatton of wheth&t water is to be reallocated 
from the trust undet the criteria of Scotion 42~2a3C and in 
compliance with the State water Plan. The Company's rights may 
b~ asserted by the state, as trustee, and by Ida~o Power 
Company, ~• b•neficiary of the trust and as the uaer of the 
water ri9ht. Id~ho Power Company is not the sole beneficiary 
of the trust, howe~er. Future appropriators, aa p~cscns on 
whose b&nalf the trust waters ate held, may seek to ~pptopiiate 
tha trust waters in conformance with stat& law. ~he State acts 
as trustee in their behalf ~a well. At such time &s a future 
appropriatot is gra.ited a water tigh~ in the trust waters, 
Idaho Power Companyls right& in such approptiated water become 
subordinated .. 

c, SECTION 3, 
--=, L • 

(ADDING A NEW SECTION TO CHAPTER 2, TITLE 
42, IDAHO CODE.} 

1. Section 3 adds a new ~eo~ion to Chapter 2 of Title 
42 of the Idaho Code to be designated aa Section 42•l03C, Idabo 
Code. Thia section specifies the criteria which ~uat be met to 
~ppropria~e waters whiah ate subject to the trust established 
in section 2. This section contemplates a tht&e-atep analysis 
as to appropriations of water from the trust estahlished in 
Section 2: 
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First, the proposed uam mu$t be evaluated under the 
oriteria presently existing in section 42-20JA, including 
local public intaceat. {Senate Bill 1008 doea not 
advetsely affect the use ot existing local public interest 
criteria. Review ot thsae factors is separate from the 
new factors added by t.he bill in Section .t2-20JC.-) 

Second, if the proposed use meets tbeee criteria, 
there· must be a determination of whether the proposed ua~ 
would •sig~ificantly reduce" the amount of water availabla 
to the power uaer whose rights are owned by the trust. If 
a significant reduction is not found, then the application 
should be granted. 

Third, if a significant reduction i• found, then the 
proposed use must be evaluat~d in terms cf ~he criteria 
stated in subsection 42-203C(2). The finding of a 
significant red~cticn does not ififer that any portion of 
the trust waters should not be dev~loped. Such a finding 
simply results in the necessity of evaluating tha proposed 
use accocding to the terms of the criteria stated in 
Subsection 42-203C(2). Thesa criteria focus on the 
benefits of the proposed use to the atate and local 
econo~y, the impaat on electric utility rates, the 
promotion of the-family farming tradition, and the 
promotion of full economic and multiple use development of 
Idahots water tesouroes. The fifth criteria sete a cap on 
agricultural development above the Murphy G~age. 

subsection 42-203C{2) (b) clarifies that the buroen of 
proof in ;stablishing that any of these criteria would prevent 
granting o! the application is upon the protestant. This 
subsection was included tp implement the specific legislative 
intent that tbs adminiatrative burdens of meeting ~he new 
criteria would not block future d&ve1oprnent. 

Hone of the factors in Subsection 4.2-2.CJ3C(2) are to be 
given greater weight than any other by the director in 
determining whether to allow future beneficial use of the truet 
waters. Thia provision represents legislative intent that the 
consideration of the family farming ~radition, hyOropower use, 
domestic, commercial, m~nicipal and inoustrial usea, or other 
multiple use developments are each to be given equal 
consideration in the reallocation process. It is the intent 
that otherwise qualified water uses which promote the family 
farming tradition or create jobs should be recogniz~d as 
essential to the economy of the Sta~a of ldaho. 

-s-



' The criteria identified in Subsection 42•203C(2) ~re 
intended aolely to quide the director of the Idaho Depatt~ent 
of water Resources in determining whether a proposed usa has 
greater net benefits to the State than the existing hydropower 
use. Th! criteria identify those faQtors to be considered in 
Making this determination. Propo~ed uses rot domestic, 
commercial, municipal or indus~rial purposes and the like are 
not l~tanded to reeaive less weigh~ in the evaluation process 
simply becauae they are not mentioned specifically in the 
critacia. Nor is it intended that these uses be subjece to tha 
family farming standard containea in subsection 42-203C(2J (ii), 
or the agticultural cap contain~d in Subsection 42-203C(2) (v). 
In such circumstances only the criteria relevant to the 
proposed uae and its impact on hydropowet would be pertinent9 

The legiala~ion also specifically ties the apptopriation 
ol water fr-om the trust to conf~rmance with •stata lAwk And not 
to the new public interest criteria~ This provides flexibility 
to the state in the future to change the law if it b~comes 
necesaary, without modifying the operation of the trust 
provisions. Thus, State water policy is not frozen by this 
le9ialation. 

D. SeCTION 4, (ADDING A NEW SECTION TO CHAPTER 2, TITLE 
42 1 IDP-HO CODE.) 

Section 4 adds a new section to Chapter 2 of Title 42 
of tha Idaho Code to be designated as Section 42-203D, Idaho 
Code. This section provides that the Idaho Department of Water 
Resources shall review all water permits issued by it prior to 
the effective date of this actr pro~ided, however, that permits 
having been put to beneficial use prior to July 1, l985 are 
exempt. These permits are to be reviewed to assure that they 
comply with the requirements of this act. The ditector is 
authorized to either cancel the permits or subject them to new 
conditions. 

~. SBCTION S, 

section 5 clarifi~s that this act does not modify, 
a.mend o~ repe~l and existing interstate compact. 

P, SECTION 6. 

Section 6 deolares the provisions of this aet to be 
severable in the event th~t any portion thereof i• declared to 
be invalid or unenforceable. 

-6-





STAT! AFFAIRS. COMMITl'EE · 
··•.! .. 

February 1 1 1985 Room 350 3 pm 
. ' 

·. ;~ :.,,Ll I t/-;,,, :•,•:l•'".;\,.:•i;•::~\· ,~. -:,;;·~ 7;, 

'PRESENT: All ~ommitteeJmembers.were present except Se.n. Kie.bert.. 
. . •' 

Chairman Yarbrough ~alled the meeting ~o .order. 

Moved by Sen. Budge, seconded by Sen. Battt that the minutes 
of the previous. ~e-~t~ng be accepted aa written. Motion carried • 

....... __ ) . ' .. : . ' .. · .. - ,, 

RULES AND REGULATIONS- · · 

Sen. Budge reported that he and Sen. Kiabert· had reviewed the 
rules and regulations pertaining to the Public Utilities 
Commission and foun:d no·problems·with them • 

. ., • . :·.: ., : ,·,\ ~· , . : . • .:. L: ; ·' , . ". : . , ..• 

HO'I'ION: .. Moved . by Sen .•. Budge• , s.econded : by. S~n .,. "Peavey, that the t'eport 
be.. ac~epted. ··Motion carried. 

S 1027 

MOTION: 

S 1037 

HULTIFLE CUSTODIANS OF. STATE'S THIE DEPOSITS 

Marjorie ltuth:'Moon; State Treastn:er, · expli!.ine.d that this legia
la:tion clarifies. two aectione ·of'.'t,he''Idaho Code in-volvirig the 
duties of the StateiTreasu~ar as custodian 0£ the money and· 
securities held by the State. Presently the State Treasurer 
is the custodian for all·state money, bonds,·debentures and 
other securities·arid'must·appoint. additional or.multiple 
custodians;·-.· If''deposits,:Are·-:s~t 'µp 'i1i"the rtames of 'different 
combinations . of official·· cuatodiatis, ;·iuich' combinati.on has sepau te 
FDIC or FSLI.C.insurance. Lately the FDIC reinterpreted their 
rule. to say that: tha different comhin·atione of ·.t:u·stod:ians are 
insured separateiy .if the state law requires multiple cus-
todians to appear.on deposit accounts. She feela Idaho's 
law already !1,oes this but not in eo many words. To erue, an)!_ 
doubt and to make sure that she gets ail the .insuranGe possible 
on the state's, time depoaitst this _bill~equires multiple . 
custodians where their appointtnent"by the· State Treasurer would 
increase the federal deposit insurance on the state's'time 
deposits. , The. .biil ape.lb· out $pecifically a thing that is. 
already b~ing done. so that:, tnere. is, n~: doubt in anybody.'. s ·· 
mind, especially the.£eda. 

Moved by Sen. Batt, seconded by sen~· Sweeney·, that s'· 1027 be 
se:nt out .. of committee·•wit:h a ''do· p~ss.11 recommendation •. Motion 
carried. 

RELAT!NG TO INTEREST URNED ON tnt.E MONEYS 

Marjorie Ruth Mo_on~ Stat·e Treasurer• explained that this legis
lation deals with the in~astment of so-called idle moneys and 
provides for separat~ invest~ent by the State Treasurer of 
fund·a received from .. the federal; government _if any- federal law 1 

regulation or federal-state .. ag:reemant .requires separate• in
vestment. .She added that. the· language. cove.ring. thia :provision· 
is on page 2, lines 15~19 of S 1037. ~e second ~art of this 
bill covers anotheT: problem resulting from more and more state. 
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ent~t~es requ~sting ~heir own interest from investm.tmts. Tb.is 
legislation woitld take ca.re 0£ the cost· and workload required 
of the State Treasurer's office when those accounts a~e in
vested aeparptely. She stated that the fee is small (,02% per 
'lllO"nth of the average .dai;ty .balance), but .. it t.rou1d c.over costs 
that are increasing·~ :·1n· re:spo.rise to quest.ions·, ·she added that 
the general fund supports her budget; and· if she-can collect 
this fe.e from the •individual agenc.iea, it will in fact help 
the general fund. 

· MOTION: Moved by Sen. Sweeney. s~conde.d by Sen. :Peavey. that S 1037 be 
se~yut .with: a .. '.'.?o :P~:9s1\.:recmmnendation_~. l-:ti:JUon carr-i,ed. 

GUBERNATORIAL AFFOINTMENT. . : ·'' ·-' ' 
·".Brian Wardle ,_ Commission of· 'the Bliud 

. . . : : . .. : . . . ; d : ' . . : , . .· .. .. . ' .: : .. , 
The committee" dis·c:us·sed 'the ·prob1em:s ·of the two opposiag camps 
involved in the confirmation of this appointme~t. Sen. Batt 
~eported that he and ·sen·. Ccyatal had visited with the Governor 

; and that. he, also; waµts to ,solve thiJJ problem. The c.ommittee 
further discussed the makeup.of .the Commission and tbe possible 
solution. of .expa.~ding .. the .. co.mmission. with repre.sentatives from 
each camp, or· possibly witn someone who belongs to neither side 
inaalll'Uch as 'the itwo sides··.seem.: to :·be it-reconcilably split·., 

Sen':· Batt sug~·~si~d >~he appoiri.tme;t- b~ he'ii in ~o.mittee uritil 
next Monday (Feb. 4) so a solution might be.reached. There was 
a question as to whether o~ not that would be sufficient time, 

·UNANIMOUS 
CONSENT 

' ' ,~ . ' ,. . : . 

On request of 'Se.n~ Ricks, granted,by:unanimous.'conee.nt,· this 
appointment will 'be held in· :committee ·until some future date 
as determined by the Chairman •. ~en. »att thought it should 
be scheduled _f:ar enough .. ahead t:o· be prepared. 

51005 

MOTION: 

SWAN FALLS AGREEMENT i'RRCOGNIZED''. (FINAL CONSIDERATION) 
.;.;.;.;=_;;;.=;.;...........;;..;;..;..;=;.., -..:....-,-, ---·.,; :,;·,''. •·, ' ... 

Moved by Sen. Peavey, seconded.by Sen. Budge, that S 1005 be sent 
out of committee With a 11do pass" recommendatioTI. 

SUBSTITUTE 
MOTION: Moved by Sen. Rieks. seconded by Sen. Crystal. that. S 1005 be 

held in committee at l~&st until th~ next meeting. 

Sen. Ricks st.ate.d h1a ·is still troubled ·.about some •of the aspects 
of this bill; and if voted on· today~ he will have to vote against 
it. At the request of the Chairman, sen, Peavey. a member of 
the Senate Resources Committee, reported on the companion bills 
that are· a part_. of this· legislation, stating that the House had 
sent the adjudication bill out· ·today with a 11do pass" recom.- · 
mendation and 'that:·-tht Senate Resources' Conunittee had. sent out 
their two bills· wit:h a 11do paas 11 recommendation. · Sen~ Crystal 
felt that: at this point if this legislation could.be held at 
least another meeting that he c,ould probably vote for it; but 
if today• h~ wou~~. hav~ to. ,yqte· against .. i~. 

' •• < < • ' ~ • ' 0. C > ~ • • 

VOTE ON 
SUBSTITUTE Afte~ a voice vote. the Cha~rman requ~sted a roll call vote 
MOTION on the substitute motion to hold S 1005 until next meeting. 

Voting A~E: Senators Crystal, Ri~ks and Batt. Voting NO: 
SenaJors Yarbrou~h, Budge, Risch, Peavey and Sweeney. '(Absent: 
Sen. Kiebert) Motion fa~led 3-S. 
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MOTION: 
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After a voice vote on·tbe original m.oti.on to send S 1005 out 
with.a· ndo ·paS&'!·recotmnendation. the Chairman de.clared t:he 
mot.ion carri-ed. ·· ··· · 

,,. 
l 

WATER :RIGHT SALE, GAIN TO RATEPAYEA {P-IlW:.. CONSIDERAIION) 
• • • '. ' ' ' ; ', ~ M • ; •• ~ ' • • l : ' . . ' . , . 

Moved by Sen.· Pe~vey,::·s~C:onded by Sen-. Bud&e,. that· S 1007 be 
sent out· of committee· vith a· ""~Q pass" ~ecomm.e.nda.t:·ion. · Motion 
carried.· · · · · · · 

, _ _) 

At this t::J.t,e,. Sen.-·\.Batt, reported that they are progressing on 
their study of S 1021 which relaiee to the retirement eligibility 
age · :and the refinement of the 80 /90 rule. He added that Robert 
Venn,· D:l:J:eetor·'of the.'Ret:Lt'e.ment System, has been extremely 
cooperative in providing info~m.ation . 

. ·•\ 

GUBERNATORIAL APPOil.ITMENTS . '.,,· . ' ,..~ 
,, •'.:• l • •• '• ••. 

,chairman' Yarbrough called a~'tention' of' the' c~mmittee-membete eo· 
the list of gubernatorial appointees and asked for thei~ decision 
on appearance before the committee of certain of the nominees. 

Moved by Sen. Rick.a, seconded by Sen. Sweeney~ that the appoint
ment of Sen. William Ringert to the Stat~ Building Authority be 
sent out of conmd.ttee with a "do confirm" recommendation. 
Motion carded. 

Moved by Sen, Risch, seconded by Sen. Ricks, that the appointment 
of Russell Westerberg to the Morse Racing Commission be sent out 
of committee with a 11do c.onfim11,-.reeonimendation. Motion carried. 

It was decided by the members that in addition to those already 
scheduled that Emery Hedlund (Tax Appeals Board), Rep. Paul 
Keeto~ (End~Wlllent fund Investment Board), ?erry Swisher (PUC) 
and George Miller (Endowment Fund.Investment Board) be asked 
to appear before the committee. 

RS 11260 ENDORSEMENT OF CANDIDATES BY PARTY CONVENTIONS FOR PRIMA.RIES 

Sen. Batt was explaining this legislation when it was discovered 
there was an error on page 1. starting with line 13> as it 
pertaine~ to dates of the state conventions. RS 11260 was 

1' i-eturned to Sen. Batt for necessary cor:reetions. 

RS11274Cl REPORT OF PERSONNEL COMMISSION AND GOVERNOR REGARDING 
COMPENSATION FOR STATE EMPLOYEES 

MOTION: 

Sen. Batt explained that this propo~ed Concurrent Resolution 
is to act upon the report of the Idaho Personnel Commission 
and the Governor regarding the compensation for state 
employees. 

Moved by Sen. Risch, seconded by Sen. Budge, that RS11274Cl 
be int~oduced. Motion carried. 
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RS11262 

MOTION: 

COMJ?ENSATlON - SENATE EMPLOYEES 
Sen. lti.sc.h. explained that· this proposed .. Senate Resol{;.tion is 
to incre.a~E!' the s·alariea of Senate. Pages and Messengers by 
$1 a day in order:to coo.form wlth the salaries paid to 
Rouse Pages and Messengers,. This Resolution supersedes SR 101, 
but the,on~y change made is that of the. inc1:ease for Pages 
and Mess'e!ngers which will be retroacLive.to th~ start of this 
session.' · · -. ·· 

Moved by Sen. Budge, se~onded by Sen. Sweeney, that RS11262 
be printed. Mo_tion ·carried. 

Meet;l..ng adjourned at 3; 59 µm •. 

, ·I 

Bert Bays. Secretary 

i •. 

~ .. i ./', 





MJJJUTP.S 

R.EsmrnC.ES AND C:ONS"EB.VATTON CO!'m.l'l"'rEE 

TIME: 1:16 FM 

l'LACE: k.oom '112 - S'rATEHOtlSE 

PRESENT: IJ.l ~embe~s present 

Febru•~Y 1, 1~85 

/j~.: A I (. 

GUESTS: Kr. Kenneth Dunn. Director. Deparl:JDent of Water Resource~; Dr. Dick 
Gardner, Department of ~inancial 'Management; Mr. Howard Funke, AttoY11ey; 
Mr. Sherl Chapman, I4ano Water Uijers Associatlon; and Mr, Kenneth 
McClure, atto~~ey. 

Chait'111Jln Chatbun:1 called tha meeting tc ordar, 

M01ION; Repreaentative Sutton ~Qved and kepresantative tdwarda seconded thac 
tl1e Minut1111 of January 2-9, 1985 be approved. 

MOTlON CAR.El.nm. 

Ii 70: ADJUDICATION OF SNAXE llVElt IIAS1N 

Rep~osentative Wood asked fQr a point of clarification dlracted to 
Mr. Dunn, She stated ~hat in the testimony given at the rublic ~ea~ing 
by Mr., S~cwarc, t~ere was quast1on as to what would happen with the 
1o111ter rl1,1hta nf tha peoJ:ile who had not fiJ.e<l up to the dat.e that has 
btea set for thi: dudHne this year, She aaid it W.1;,i her understanding 
they 1o1ould .lose their ~ater r~ghts. , 

Hr. Dunn answer1fi:I that llB tt atand!i right now. that v•• cor-r11.cc. It is 
11ubjec.t c.:. f.c;irfaitur,:,,i lu:,'io"gve1;, there .ii, b.gililatton preparad that has 
not been eubmitted pending what happens w1tb the adjudication bill. 
It will inc;re.ase the filing fu fot' ,;rater righte at1d removl! the Jul:, 1, 
19B5 date and m11rel1 $•ys a late claim would have a fee, The ~reaent 
fee is $200 and it has been p~oposed to raise it to $400. 

MOTION: Representative Little mov~d that H 70 be held in c.onmtittet and •econded 
by ijeprea!ntative Winchester, 

Repreeentat ive L~.ttle co111111e.1:1u<l that: thh would not he tu kill t:he. bill 
but tl'Hl.t there :ls a nud for 1110n in:fot111ation. That HC.11. 16 eleai:ly 
at:11ted that is the c:su - H the rights can be negoti11.r::ed 11:, wil1 
~ost:. ten pe1:c1:nt of what l.t wnuld blll if done in tha courts. l'htre ill 
a question on what has to be done with the McCa.rr•n Amend11ten1: and 
how fu adjudication will have to be on the Snake Ri'll'er Ballin - wh11th11r 
the Boise, Clearwater, Weiaa~ and Lemhi Rivere sre included or just ~d
judicated do.m to Swan Falls or Murphy. 

~epreeenr::ar::ive Winchester also st~ted it was not hls intention to try 
t~ stop R 10 irom proceeding throu1h th(s scs~ion; hovev~r, he ij3S 

bean in contact with h~s constiutcnts in the five districta that t.hc 
Boise project serves from here ta Ad:i:;l.an which ha-Y-e &oil! through adjw;lica
tion, If negotiations can be opened up ss has ba~n done with the 
Indi~n tribes.the aame cou~tesy ~an be ~xtended ~o the ri~er systems 
who have gone through an adjuditation prc~ees. 

Representative Edwards ,uked if. anyQn.e. could unswor the q_oestlon '1i! 
we ~an adjudicate as needed and not invalva thQ other riv~rs thac 
have already been adjudicated?" 

Mt'. Donn answered that, no, it csuncc b~ said that they vill be ex
empted because the requ1i:em1mts are not k.ncrwn froill t.l\e fader:1.'11. govern
ment and th~ Indians. If the Mccarron fwlcndment is dpplie.d, it has 
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to be satisfactory to those p1:rtiu, lf 't'h.e rivua in queatic,11 are 
not adjud1cattd, they ll'IAY very w~ll aay' · lt di::au not· meet· their nesds, 

lepreaeDtattv• Edwards then made reftrente to "11st in order o! ~ref
eT1u:11:e. •• Sl\1 a1ked if adj~d;f.ca.t1on C:t::1uld be at.I.reed at the trppar Saak.e 
11.nd, wr11:k d,;,wn al is naedet! to· reach tha ciua.nt! t'y n~qui:t:1uL tO·' .. .Util:!t'y 
tha t"ights, 

Mr. Dunn s.nswered, "Yes, but that al&o 1~ accomplished through nogo
th.tion. •1 !l.e .aaid t:hay· would aot in<:lude .e.11y more than· they had to 
indud11. 

SUBSTITUTEt RepTeaentatjve Sateman movod·ftepresent•t1ve John~on s~conded that 
MOTION lt 70 be sent to· the floor with a 110· PASS" re·comme'b.d..ation. 

Mr. Funke said it-~as.up to·a faderal judge to determine whether 
the ao1se, Le~hi, Cl~arwAter'and:otheT rivers ill'queation are adjudi
~ated a11,d whecher that·· ill in- the· scope to satisfy· the··McCarraa 
Ameodnl•nt. · They are p~oposing that to eliminata th.at ~pen question, 
it la paaatble to sit down with the tribea and other federal !ntBrests 
and deal with those water rights. A(ter that ia accomplishad, th•rc 
is no need for g~neral atream adjudication. The water rights are 
meas~red and are put i~ pt&ce w"itho~t going to total strU:m adjudica
tion. The diaagreament i1 that the Indiana want all of the rivers 
in~luded,and if a sett1£maut can be ~eached throngh negotiation, a 
confrontation a.t the federal level Will be avoided, Mr, Funke felt 
R 70 ~houl4 be paesed aa well ae NCR 16. 

Ch.airman Chatburn told the committee he has a uew reaolut1o~. I~ 
order to eliminate confusion, it is the intention of th1 chair that 
if R 70 can bt acted upon. they will takt action on HCR 16. Th~ 
toinmittcc ~ill ~h~n·di•cuse th•.n•w resolutlon to· lea if it is nacdcd 
as well', 

M;:!mlED: Representative Wincheitcr moved and lcpre•etttative ·sutton s~condet! 
MOTION that H 70 b111 held until tuuday, Peb,:uary 5, 1985. 

Chairman Chatburn relinquished the chdr to Vic.e-Clia1rman Winchester 
•ft~r Representative Ed.ward's ta~uest that be voie3 hia opitl.io~ rq
garding H 70. !lep-ceseutative Ch.11:tbul'.U th41ti. a.ddraued the cc=ittee, 
rema.rking that they have been-told the fa~atte and Lemhi hav!ng been 
adjudir:.aud, larg1ly-- at stau A,rpe.11-111<1, would not be charged, They . 
could plug in wben it comes ·to that point, The Statement of Put'J)ose 
of R 70 stat:os ",., Thie ndfud.1cation ltould include all tributary 
regions above MllTpny Gage and as much of th~ re~a1n4er 0f the basin 
as is necesaary tc o~tain U, S, cons,nt to include 11i~ federal 
claims in the adjudic:.ation unda~ the tll!lll• of the McCarran Anleud-
111ent. 11 ln his 0\)it1cion. that cls11rly indic1u;ed thilt not anything more 
ha done than i1 antt~ely neces1ary to qualify under the M<:Carran 
Alllendment •. TI11y could, if they ~o deaire as a r:.ommitt~e. hav1 the 
Statement of l.'urpo11,e incorpoTated. .1.1\ the Jt1urni:il of Proc.l!ed1ngs, 
along witb the bill. He es.id he ho~ed the CO!llmittee could report 
ch11 bill to the flot:i'r with a "PO PAS.Ii" reco111111ecid.a.tion. lf 11oo1111thi11g 
~Qm~• up that needs attention on the legialatiou. it could ba held 
on the calend::tr. 

AMD!DED MOTION FAILED. 

5UBST1Tl.lTI0N MOT'lON PASSE.D. There was a Roll C.a.1 l vote request -
14 AYE AND 6 NAY, (Chatburn, Stoicheff, Bateman, StangeT, EchoHaw~, 
De:wey • Johnson, 1,infoi:d, Ha1tkins, Dut'fin, , Jo1'Hl6 • Han11eu, W1:md and 
Stur:.ki voting ''AYE," ¥linch1111tar, Little, Edwards.. Sutton, 11ae~anaor:. 
and Jrt1ckatt. 11Nlt.Y.") 

MOTION: Repreaentat~ve Winchester moved and Representative ~choHa'111. sec~nded 
that HCR 16 go the floot vith a "DO PASS" recommend.!ltion. 

MOTION CARRIED. 
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aepreee.ntative Wood •oved and bprtsentativa Linford seconded that 
B 71 be aent to the Uoor··w{th a 11DO P.t\SI" recOlll!llendJltiort. 

MOTION CARRIED, 

Chairman Chatburu referred to Senate Billa 1006 and 1008 and aaked 
Mr1 Cb&\lman to addrue the comlllittee rega~ding thea, 

Mr. Cbataaa aaid that S 1006 relate• to the authori~ation cf th■ 
Department of Water Resources t~ put• 1110ritarium on 1sauance of 
water right permits or applications ae uecea.saey to protect th& 
t~isting vested right nnd allows the ~tpartment to develop tbe 
rules and tegulatt.inei tbat are neCHH:r,' to impl!!llient tl\t public 
interest criteria that is tn S 1008. 5 1008 really 1B the bottOll'i 
line ·for tbe Swan Fall1·aettlemcnt and providea foT the trust 
of tbe new 111inim1.1111 stream flow and the t'U!w public il'lte-.;-l!Jt crtte-r:!.11 
which t~ke11 into account acon1;1111fo !actors in th& iasuance_ of ne;, 
water dgbte for the· remaining· wat•n held in. tt7.).st by the. auu 
of ldaho after the.settlement. 

Theri:. b11in111 uo f1n:the.r businel!ls ta C:O!II!! befora the c:.omitttit, it 
adjourneG at 2tjS PM •. 
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U, S. Fish 11nd Wi.ldlife. · as· to what tltt9e £11\lll!lge -coni:t-or .. mcmeys 
th.11t they furnish llihould be u~ed, 





MINTJTtS 

IESOORCES AlID CONS!l!VATlON CCIMkITTEE 

February 11, 1985 

PLACJ: Room 412 - Statehouse 

Pll.ESeNT: All members present except: 

!XCUSED1 Rep~escntatives Wnod and Stucki 

GUESTS: M~. Pat CQatello, attorney, offic& of the Governori Mr. Pat Kola, 
attorney, O.ffica of Attorw}y Geti.eul; Mr, Rob Rolland, ldaho Water 
Uaers A.!ilacciat!on, Kr. Fred Stewartt Ks. Halen Chenoweth, consult
ant, a1Mll hydro; M~. ?om Nelson, attorney• Idaho Pownr Company; 
a.nd. MT, John !ie:"i:ch I IdahQ F:irm Bureau. 

Cn~irman Cltatburn called the 111eeting to order, 

M0T1ON: ~~present:'Ative Sutton mnved and Repres~ntatlve Bd~arda aecon~ed 
that the Minute, of February 1, 1985, be approved, 

MOTION CARRI!m, 

S 10051 Mr. C.ost11llo told i;hc comm1 the this propo1u11:I hi&:!.elaHon de te.rminu 
that the Swan Falls a.greel!lent. entered into by the Governo:l'I:', .At tc;,rney 
General and Idaho tow~r Coffll'any on Octcber 25, 1984, ia in the public 
tntareet. It alao ravokes the PUC's jurisdiction ta r~ach a contrary 
finding. 

Mr. Ste~art spoke against 5 1005. He explained this is the bill 
the leghlature. decla.ril5 whe.ther o,: l\Ot the agx-eement ts accepted, 
AU of the nthc:r billa are mandatcr.y to it. He diatributed (Attach
ment # 1) a copy Qf llCR 48 pas!ied in 1978. Tbe seconded handout 
(Attachment 12} 'Ira■ distributed hy the Idaho Water Users Assix:iation, 
dated January 12, U78. (Attachment 13) is II eopy of the final 
eoncluaionary remarkicf Supteme Court Justict Shepard on Swan Falls 
I. (Attachment 4) 1~ a letcar from ths D~part11tant of Wat1r Resources 
wh1ch statGs tn~ asz-1eme.nt, as ••Ll as the c~ntr.act, (Attachment 15) 
is a copy of 11C11:trent11", a publ:1.cation of energy and wate:r. infQtma
tion publishea by the Idaho Dep•rtin.e.nt of ~at~~ Reaburces. (Attach
men~ f6) {a the statell!.ent of Idaho Power Company in support of Ssfiata 
11111 1008. He st.ate4 thn ldaho Power, 1i t:l!ey l!n:e ccncrolhd by 
California. can purchas~, lease, own or othatwisa acqui~e aay amount 
of w~t:er upstream f-r:00t Rel.ls Cany-0n and convey all of ot1r water fro!!! 
Idaho, 

1'tr, Ntlaon teiterateuJ thi.s ia part of tho group of bills involving 
the S~an Falls compro~ise. It has been discussed vith the PUC and 
they test!fled in the Senate th.at they did not disa1ree lJith bow 
the bill wag draf~ed in its intent to affect com.ission jurisdictioa. 

Repree,entative Little a.skeu if all theu bills au paaae.d as ,,rr:l.ttirn 
11nd fulfill c:be agreeme~t 111.1.<le bs t11un the po"'1!r company and then 
declde two years from no~ wa don't like it ~nd parta ar~ repeal•d, 
'\ollll t.h.e.t affect the agreemen~ lllilr:le between tl;e power CD!ll~ny and 
the state. 

Mt, ~alaon an1~ered there is a provision in the ag~eement t~at sayij 
th11 agtl!!enurnt remains bil:ldfog even it\ the face cif changes tn 1.Al.i, 

If tll.~ legisl11tute wants to undo t.his whole tb:tng next y1,1r., tha.t 
tr1 it.fl pe.rogative. The only t:h:!.ng tin: legishr:u-.::e does cot have pcn.,er 

· to do, would be to change th~ contractual recognit:1.on of the company's 
water righta &t Murphy saga. 
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S t0061 Ul,1\1:UIG to TRE DEPA1t1'KF.Nt OF ',,11.T'El/.. IIBS.O'll'itf'ltS; M4.ENnING SECTION 42-1805, 
IDAHO COD~, TO PROVIDE THAT TH~ DlRBCTOk OF THE DEPARTMENT OF WAT~R 
R!SOURCES $HALL liA VE Tl:I.E POW.Ira TO PROMIJLGAT! 1111'!,ES AND Rl.GULA'.flONS. 

Ml;-, Costello explained the purpose of this bill i4 to provide ■tatutory 
authotity tg t~ Direr.tor of t~e bepartmant Vater Ae•curces to •u■pend 
:l,.asuance (I( water rights pormita or other action 011 perm:ltl or permh 
app.l:li::.acions whet! ner=essary. There ia currently an informal ll!Cratorium 
in eff~ct on Snake River water rights pt?lllit applicationa for uses 
above S-wan Falls dam due to pen~ing litiaation over Idaho Power's 
~acer rights at that facility, Should a ainilar eituation arise in 
the future, the Director would have axpress authority co impose such 
a IIIOritorium when ia neceseery to protect ~esterl vatar rights or to 
prevent violatluo of appli~avle minimum etreamflows. In additi~~ ► 
the Director WI>uld .aleo be given authority ta 8USp,eu(l action 011 p■ r-
11its 1tnd appHcat:lons pending implementation of the tlilw pnbll.c in
tere.n re,riew called !or ,ind~r the Swae1 Falls 111rr•uu11ent ~n~e.red 1.n to 
by the Go~ernor, the Attorney General and ~daha Power. datod J0/25/84. 
Fin•lly, ~his bill would give tbe Dire(:tor the.authority to p~o111Ulgate 
rulet •nd r1guletiona. Sueb a~thority ts n■ceesary in order for the 
Department to carry out th~ many new State Water Plan and statutory 
IIUUl.d.&~ea eontemplated by the Swan Falla agreement. Tb.•ae include pub
lic tntcreat review, lmpcaition of mitigation condition~ ou ce~ta1n 
new uaes, va tur marketing and general adjud.lc.atiou of tlu1 Sna.1.te River. 

Ma. Cl1cnoveth rem.1tr~ed her t1~m deals ,ri111arily in the development 
of 11qll hydroprojects, Fa, thie reason. they have 1ome concerns 
about the bill. Sh111 referred to page 2, lines 4 through 1 " ••• (7) 
After not:l.c.e, to suspend the issuance or f'nrt:her action on perarlts 
!!,.,r ~pplicat1ona as nccesa~ry to protect ex1ucjng v~•EeT right6 
or tw en!IIJ~e co11.2liance itith th~ pi;-ovis:!.i:Yn& of chapte.T 'l, ti,tll! 42, 
_Jjaho Cod111, or to pr!!vent viol.s.tion of mi1ii111u.lll. flow providonG of 
the et11t& water plan. th;ls uev se,.ction tbal:. 11;1 p:ropoeed made them 
real1%e thac &imply after notice, tne Director of the DepartWl!nt 
R■eource11 can suapead aDy further action oo permits. Many people, 
incl~ding email hydrodeve.lopersj on the basis of approved applica
tion, have submitted that appltc~tlon to £inanciers, alottg w~th 
thdr Federal Energy llegulatoTy Coaniasion 1:1.cenae. Tlutt in itHlf 
ha~ b,iuin et\¢uii;h for, not onl.y Sll!.all byd.ro 11eoi;il.e., but. tJ.111-t:- t,M:.e.'t'.t.i'll.l 
agricultural dcYelnpera to go ahead and aecure finau~ing for t~e 
development of their project whether it be for consu~ptive or non
~onsu111pt1Vof! w;ie. Once the \{ate.r baa been put tr;i ue.1., they have 
a permit and the liccnaing procedura goe1 forth, !.c,wever, mast cf 
th• time ftnaneins 1• brought fnrth on tbt basis gf a permit, If 
silnply after uotlca, without 1uy public hearings, thcae permits can 
he 11u11pemi11d, that i::an be very devuH:ati.ng. I!i line 6, (1111!1 af the 
cri terio h " •.. to l)tnent violation of 1ni11imum flow ptovbions of 
tbe st:at:e vater plan." Article 15 of the State Const:U:11tion which 
~•a adopted b 1928, aet forth a &pecific c.~it&ria by which the 
state, through the departm,ent, could gr11.11t water rights. Certainly 
a m.Lnimum streu flow on a publlc interest cTiteria basis, combin
ing th.la bill wit}! S 1008, c,;uld pMSihly cause fl constitutioual 
problem. Some may find H neceaury t:o challl!ngc th:!,,; in anotlte.r 
C.OIITt actiOl\. 

Repregant1tlve R~kiua i~qui~ed if chis eouid be add~eSlied by ex
c1uQ1ng nonconau~ptive peraite. 

Ms. Chenovetb responded that it eould ~e done if the legislature 
woulu deAl with the crt~eria based an Article 15. which ls con
suaptive useii, 

Mr. Kole comented that he believed M.s. Ch=novetn's argul!ments ar~ 
without merit and Teq,uire ao111a cori:e(l.tion. bfe:n:i.Ui, to line 4 11 ••• 

(i) After notic:a, .• " - the reason for that: language ia to compty 
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with the. due process requin:tncnu. of tile Ldabo Conistitution. The 
reaaon for t.he lan)l.uilt1:1 is t-o Umit 1Jhat the director can do ao tbst 
eomeon~ ~fter ttce1vi~g notice,deijireg to challeng~ what the director 1s ~o
ing, they have an opportunity to go to court and ~et a~ order rescrain~ 
1ng the director. from exe.rc1sing his discretion 1n this area. Aleo, in 
rebtlon1ahJ.p to linu 6 .1·tu:I J, th11.t l.s1rn1 has b.:e-o addreued qui.ta 
r,-1.'.ently by tbl\ Itf.ah.o Supreme Court !:'I the Hidde!'! Sprfogs Trout c:ase 
lll'h.id:1 c1<11:arly indic11tcd thflre waii nQ con111tituc1ona1 :prohibit::!.on wlt\1 
toe iUrt.ctor suspe.ndina [>erm'f t:9 or brpobilng nev condit iane upon permits. 
'I:ha provision hera ia intended to 111:t &ll a limlt.it1.on on the <11rectoT 
as opposed to granting him additional po~er, 

k.1::1.ATINC TO WAl'ER RIGUTS; I\MEN_DHl'G CIW'TER .5 r IITL~ 61, IDAf!◊ r:oDE, llY 
THE ADOITTClN 01 A Nl::W SEC'!'TON 6l -502ll, Il')AHD CODE., TO PROV lDF. TRAJ GAUi 
UPON SALf. Of A PU!lll(; U1'.l.L.! TT.' S WATl!.R KlC!lT SHALL ACCRUE TO '!'HE !IENF.~--
fil __ OF THE \\ATEPAYER!'l._ • · 

M~. Costello •tated thi~ propo,ed leglsl~rion would elarify the a~
prapriate rate~makink treatment o! i81n ~pon sale of a public util
ity's watl!.r right for hydni-powr:r generation. E:Kisc1ng law wnuld 
prob11.bl y require that v11 n u11on l=t;Cl\ 1>11.l.e \i!Ould. berm !1 t ratepJ1yere 
r.itncr than utility company shareholdi:rs, t t is extTemely difficult, 
it not impossible, to sell a hydrnpnvtr righL w1tbout eellinR the 
f<"cj H.tv, too, fo t1rder z:n do th.ii., thi. utility 1oiould lrnve tc get 
t.ha pe:r:miasion of the ·PUC;a.nd unli!.191.1 the per1,ou acq1J1r:lnp, the right 
wes 11.aing to use it f'or a. facil1ty 1 ch.ey would have to get a.pprovol. 
ot' the dir<lc:tor of the dep:rrt111ent for a 0huoe,e in tb.e nature or u.se. 
It it is a 1.-irse enougn hydrr.111ro_!e.::.t, it would a.lao require tlill 
approval of the legiala.tur~, 

Chairlll;an Chatbutn mentioned the queecton wn brought to hh: atten
t±un - wh~t if there was a lo5a on the $ale• would the custo~•r bear 
it:. 

Mr. Jjclson <'LTl!lVered that the prohibition of sale .arose with the J.uclty 
Peak project an,J H h: a much tlllhnnt probli:m. l,,'h11t if ldaho Power 
Coc:1p.11ny sol<l all its water dght~ '." it would nee,:! Federal tncrgy Res
uhtory approval, PUC approval, Oi:p~ttment rd Water Rcsourcu. apprnval 
~nd Lh~n approach the leglsl~eure.. He sa!~ it LR riditulou~ to c0n
u111pltit:e a situation wl)e.re all the phy!'Jical and lea;a.l conatralntil 
could be met on eelling that waur right. 

!l 1008: RF.1.AT!NG 1.:9. WATER RIGHTS r'OR l!YD!l.OI'OwER PUR~OSES t Af'IE.Titlt]G SECTION 
41-103, IDAliO CODR, TO RED~StC~~rE ™E SECTION, TO MAKE CERTAIN 
ORGANll.ATLONAf, CHANCES A.NO 1:0 i'R.0\IIOE. FDR. T!if; MAJI.nfo OF N01'1CF..S TO 
PAI~ SUllSCRlDEkS; A."i:END!NG ~HAPTF.R 2. TITLE 42. lDARO tODE, B~ TliF. 
ADD11'l □N tW A ~EW S'.ECTIOl'I 41-2.aJBLlDAHO CODE, TO PR.OVInF. THAT TI{! 

DIR.EC.'TOR m• TUE D:E:Pil'nil!NT OF Wt\TER RESOU11.C.t-:S SHAIJ. HAVE THE AUTHOR
ITY TO SUBOiD!NATE RJ.(';HTS GRANTED FOR Pom PURPOSES TO SUBSt.:QUEN'r 
UPSTREAM RIGHTS, AND TO UM.IT !.>ERM!TS OR LIC!'NSES CRANTY.D FOIi. !-'OWER 
Ptrl\fOS~S TO A SPECIFJC TERM; AMENDING CHAl'tER 2. TITLE h2, Iql',!10 
C:00£, ll'i THE ADDITIOH l)F A NEW 5f.CT10N 42-203C, TDAFW CODE, TO PR.D
VIDE. TllAT THE tlf.PAltTMENT SHAl.l. CONSlOt:K CRITF.'RlA WHEN AN Af'PT.TCANT'!i 
APV~OPRIATTON ijOULD SlGNIFICANTLY REDUCF, THE AMOUNT OF WAtER AVAIL
ABLF. FOR A SUBORDIN~TED POW~R USE; AMENDING CHAPTER 2, TITU: 42, 
IOAHO CODE, BY '1'1fE ADDltIO~ or A NEW SECTlON 42-203P, IDIWO CODE, 
TO l'ROtrIDE THAT TIIK DE.PAKtMl::N'! SHA.J.t. llEVTE>l ALL PERMTTS ISSU}:I) PRIOR 
roTH~E'EGTIVE DATE OF TnlS ACT; P.ROVT.OlNG THAT TRi ?RDVlSIONS OF 
rRlS ACT SRA~~ NDT A1F£CT ANY r~T~RSTAtY. co_MPACT; ii.NV PROV!DINC 
S EVERr.llH,l'I'V. 

Mr, Co$tell0 siild tb:ia bi!l H. thr: <'.eriterpiar.e o[ the Swan l'all.; 
agr:ocmcnt. This leeisl11- t:fnn implell!Entii the st11tl! 1 1 iiuthori ty 
und!!r the l.9:Z8 Ain~t\dn,tmc ta limlt i:lnd regulate the uoe of \fllt<P-1· 

for po~er purpos~~. 
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84 continued by explaining Seetiau 1 WQU14 add new natice and pub
ltcaticn.requirt.=eata wen.the Dep,11rt•ent of Water laaourcas recdvea 
a water rit;bt application, . Section 2 aeta out th• nature end extant 
of water rigb'CII for ·power. purposes'/ . .'l!'.x1.st1ng. hydrop~r '. 1:ights whic,h 
11.ra . .subject to valid ·eo.forcenlile ·B\lbMdinat.ioo. ecn#tions are u"fhctc:d 
by this legisla~lou. Existing bydropowar rigbta wh~~b have not been 
e.fhetively 11ubordin11.ta.d sh.&.11 not: be subject: co deple.tion below any 
applicable ~i:nijllUJII £low& eatablished bt the atate. ijydropowt rignt• 
in HC:.HB of lll.lt:b ,flow. )ri11 be bald ·.in tr11ect ·by. the' state and &re 
subject. to auboditiatioti :.a.Jid ·to: 'de.pletian.: by. l.awfu1. bend1dal uses. 
In addil:.io11~.' if the hold.ei. o:t.·11\u:h a hyd:ropower i:i1ht. an.tare into ·,m 
agreamenc vith tha etat« defining the extent of ita bydrapcwer right, 
the right: wili remain unsubii'-rd1n1.ted · to th!! extent pl'ovidad by the 
agralllllent. Such agree1U~te muet be ratifled by law, and ratification 
of o'l'le Auah agree111e~t' 1B ·confe:i:reil hy th.is eec.tion.· ·1uture ·hyd.r.np0war 
water rights could ~e subord1Dated to future upstream ~enefici~l uses. 
Section 3 ax.empts eXiatinl• 1.1c:e.nae.e f-ro111 the 111ul;iordisu~tion authority 
1rant11d under Section ·2. Sec::tioll··4 prcvidea .i:idditional cl'ite.rta· 
which 111t1st be. met whan applyi~g for a right to appropriate water 
available due to a uubord1nat!l)n condition. Protaators have the 
burden ot proving the Bpplicant·has not met these crite.~:la, Section 5 
m.akes ~ndlng water right permits s~bjsct to tha nev criteria imposed 
hy Section 4. Stction 6 a&vea existing co~pactB from this Act, 
Section 7·declare1 provi1ione of this Act to be severable, He adde4 
that 4iTect p~mp dlve.rsiou aut.~f th• stream down near Murphy gage 
is prob111bly going·· to b1 diafavored because. :Lt i.1;1 ax.act one to one 
dep1at1Dn ill!llllediat~ly dur1ng the peak irrigation aeaaan, Orz the other 
hand, g~ourtd water diversion further away from the atTelll:D, the impact 
is not LnmeJiote and is aleo apr1ad out throuth the entire year. 
More agricultu~e. can ha developed for the same amount ol Btream flow. 
It alsd encourages the development 0£ nev uses vhich creAt~ jobs. 

Aepresentative X•nsen aa\ad if tha tl.1114 arrives for r1building th• 
Teton dam, there 'ltCluld not ba • probln. 

Mr. Costello.replied that.1~ ca~~ect. 

Representative ldwa:i;i!e ·aeked what11v1r hapllUAd to the old criteria -
first in tl'IIIII, first in right, She aske4 why new ~riteria ia need~. 

Mr. Costello r&sponded tbat th1e 1, the first eriti~tam that is ud• 
whe4aver eomaon1 h•s proposed some kind nf eriteria beyond first ia 
time, first iu r1g1it which tbe con11t:lt1.ttio11 g\UJ.:rant1uu1. Tbe ke:y is 
the right is to appropriate the unappropr~ated watars of tha ltata. 
Under thia agreement they havs &etup a aya~em wheie there 1s ~o un
~ppropriated w~tars on the Snake River drainage abqve Sitan Valla. 

Representative Ed-arda continued h~r qu11tion to include that th11 
applies to f'll!T}' :r:ivn in the state of Idaho. • 

Mr, Costello anaYered it would apply to ay~te1111 that had 4 Swan Falla 
type situation. 

Repreaentative Edwards inquired if tbis only ap,lies to the Sl'J..llke 
River ba1111l, 

Mr. Costello replie.d that it iB not altogetber clear if there are 
Qther rivers in thie Bituation, 

Mr. Kole refettsd to first in ti11le, first in rig~t. He said to 
look ~t the seeond page begirudng with li~e 21 through 40. Tb.ere 
are a nl.lllber of criteria tlU!.re thAt appl7 to lill!it tha first in 
time. first in ri&ht. 

Mr. Holland told th!! CQDU11.ithe that tllh a comproirlH for everyone. 
but end1n,e.e the 11.tttire S1111n Palls p1u:k.a.ge_. 
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Mr. Katch said the ld.abo Tat:'lll B~~eau alDo suppor~• the antlra p,o
poaed legialation, 

JOO.A.TINO TO WATER ltlGR'l:S FOR Jm)ROPOWT!i. PURPOSE!l; "AM!NOINQ CWJl't£E. 2 
TITI..S 42. IDAHO COD! 1 BY THE ADDITION OF A HEW SECTION 42-203!, IDAHO 
CODE, ro PlOVIDE \1IAT TH! DIRECTOR OF THE DEPARTMENT OF WATER. P.ESOUR~gs 
Sil.ALL lfJ,VE TB! AIJrHOltITY l'O SUBORDINATE !HOHTS G.B.A.Nnn FOR ,own 'PUR
POSES TO SUSSE UEflT U~STREAM KIGllrs. TO LIMIT PERMlTS 0~ LICE~Sl!..S 
GUm'ED FOi. POWER. P A SPECIFIC TD.M, AND TO PROVIDE FACTORS 
Till DtttCl'OR 01 nu:. DE'Pll O'F WAT!R l.tlCSOUR.C!S IS TO COMSlDEl Ilf 
LIMITI~G PRRMITS OR LICENS!S FOR POWER Pili.POSES TO A SP~ClYIC TERM, 

Ms, Chenovetb point•d out thla affects only hydropcwer rights. 

Ch.airman Chatburn asked if thi~ ~limi~atc& subordination fo, Slllllll 
hydu:1pQVII'. · · r 

Ms. ChaTIQWeth aNrWered that ·aubordinatio~ would still apply if there 
war• an up■ tr•11.111 u,er but it wuld giYe thellt an actnal 10ter right, 

Repro~•n~aciva Edwards moved and keprese4tatlve Wb:1cha1tar ae~ond~d 
that RS 11430 b■ introduce~. 

MOTI OM CAP.RI!D. ~ . .-. • •1 . 

Thi meetins adjourned at 5:20 PM .. 
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Janu•ry LZ. 1978 

The Idaho ~ater Osn~s l..s~oct~tioP 5Up~orted th~ pa~aage of House Bill 14 
during the Plrat Regular Se.$s1ou of the Idaho 44th Legislature. It was 
our opinion that the Leglslat.UTe ii th~ t.:rue 't'lflecti-ve. body cf the >1ishu 
of· Uaho citbnns and that the. impleillenl:.adou··of the· Idaho State Water 
l'l~ should 'be 'lilth full l't!gishtive app-rbvAl~ Evett though ;ll.Ot'e th-,n 
half ~f the-racoliVflended policies reqni-re specific lagislation for adoption; 

. it ~as our fee.ling that th& nepartment of Wat~r Resources and the Wate~ 
Rasource BoaTd should be guided by decisions cf the L•gisl•ture in their 
11dmin!strativa dira.edon.· It was to 'this eu<f our org.auiution suppon:ed 

· the enact:meu~ cf lm-14. 

Our A.!isociation presettt~d or~l testimony at t.:a of the heari~gs beld by 
the Interim Legi5l&tive Coar.:.ittce org~ni~ed by the Legi$1ature aad ,µb
mitted dctail~d ~--ritten testim01'ly cm neatly all of the pG1icie$ and 
recoimeru!.ations f0r·con31deration prior tc ·the reeol'ID.uendation to the 
Legislature in 1978 by the l~teri~ Cc::titt=e• Af~~r reviewing the 
d41t.hion that c. • tee it is the fee.H.n of Utt! BQ,n:d oi Dire:ti;,r-, 
of IWA thit the. eon~idlt'Rtlon, and ~i!b~s e~or~s1e~ on ena 
1;1f[i:ure _,en i,;noud to a gre.., t extent. The re:fo:m:end..iticn t1ie -
Co~ittee hu resulted in t'.lo 11\3\0T proble,;r, . .t. that ·;1;ill hce the J.cgls-
1'.ature. and the uxic:ultu"rllL c.Dmm11:nH,r u,;. )"el.!,: Th~ fint is, thal: lllany 
of the policies and ~eoDl!'ll'r,&fldations 5u~po,ted by IWUA. ubeing bencfic:ial 
to th.fl. agriculturll community were njectec. in :::he 1:'&Commend .. tion o! t.he 
Int1?rf.m Coam1ttu. The· H,;:.DTld is thst the nc011Qe.ndation1 have resulted 
in • g:rut deal <if auppoit !or :he. "Hydropowet' 1'1:'0=ection a-nd Water 
Censu-vation Act, 11 an in.I tiative supported by iuch individuals u Jobt1 
!'~avey, Ka~t Hulbney, 1-iAry He~k, Jdf Fereday and othen. Tbat: init:b.ti\"c 
h ~on ... id«rP.i:I, bv n11'f. ori::an;,za;tion. iu probabl.v t.ho lllO.St d.angarous 111nd 

,-----·-·-- ··-···---..---~, ~;;;;;·fupublic lnt~rest cTitsria. 1t wo~ld al&o g1va him 
the authority, that in the av•nt of anothe~ situation similar to Swan 
Fo.J.1.s, to illf(loSe a mm:itorium when nac.t:eury to, prot:1oct existing 
vuud water rif;hts. He aatd that a:f~ar ~!andiy I!: 111,\!eting they h.sd 
met wit:h the. BQ'lllil of the 111mall bydtQ (1-1\\apl• .and believe& the.fr _:Prob
lema have bes.n warlr.e.d_out. 

R.epresent•tive !Jansen moved an.d Representativ~ Pevey secondad that 
S 1006 10 tho the. flOoT wtth ~ ttno PASS" reCOll!llle~dat1on. 

MOTION CARRIED. RapTaaane~tive Hane.en will sponso,. 

;.~ .~:,. 
,;\~i.<·:. 



J&nY•TY 11,97s 
flag' 2 •· 
destTI.L~tive ac~ that c;uld )e pu,hed upo~"the •arieultur.l sect.o7 of 
OUT e~o•omy• Unfortunately# the backen a£ thi~ 1nltiativc &%1 now 
finding• great deal cf support -nd, i~ all 1iktl1hood, the !H~suTe 
will be. OG the ballot in l9?S. It t, ti\• feeling oi the $Oard of 
DiTcct:.c.rs or !'WllA th.at unlas5 a ii&nificanc pottioc of the State Water 
Pf;n---rsii'icc:"a:ca d,n:.!np. ~hh "<!;S~cn ,:,{ ~!.!,l::l.l,.l11t11rl! the, (?llV.i.ro,...,.otR':.!'! 
goupa in ldahc:r Will be sui:.i:es.s.ful fn gHttp..g tl11! int thdve PlfUd, ' 

It I.I f:oT: the abovt: duc.r!l>ed reuolls that tbe tWDA 'Board of l:.l1ncton, '· 
at it'• ~i~tei bo4rd meetin& January~, 1978, t~o~ several fo:cmal ac.t1on.s' 
that will govern our position tnTouih this LftBi~l~ture. The fir1t is 
that our orgaui&ation ~ould supp0Tt a ~epeaL of House bSll 14 ~u~cted 
latt ye~r. It i,'ovt ~pi~ion that b~ca~se mere tha11 hal! cf th~ St&te 
~ater Plan will ~quite iaaialativt eppToval throutb specific le&iJlatl~ 
we will lit.iU have ~n 0ppartw:iity for sipU'icarit input iDto tha p:rimat.')I'' 
pa,Uci,a and -rec.0111111t:11dation.s ui.cluded Ln tbe Stat• Water Ph'II, $ec:0ndl1,: 
the Tt!IIIQVal of th~ legislativa ratlf!~tion vi:ruld allov the Water PlAD ~ 

to ha fomally adapted 1 whicb w~uld t&ke a ~teat deal of ~l~aJII out of th(,j 
SiO\lleUtLIIII clevclo?ed 1:,y c.he bac:kna of the initiat:lv• pnhJ.cm, ·:-:;-

Out bo.aro1 aoditicually, di~ected the Legitlative Ccn:mittee of th~ 
J.:\!,o~4ti1:ra t.c, 111.llfl.t i:4r:h ::b.11 Dl!'°&l:'tment ;)f Watu: i1~101,11:,:!!s. ,11nd the 
~ater Ra,ourca Board to fcr.nulate le&ialation ~esardini 90liey rec0111~ 

/ lllffldetf.atUo 41 arid f6t th!! 11:e.aa of ~1.de!/.t contr~e-:csy and diHe:c~ncu ;·· 
between tha Bo&rd.acd the ~atar U•er, ~aociatioc. That IIU!eting i& 
scheduled for tha l~tb Qf J~nu•,:Y and lt i, my hope thAt • ;O'!llpTomia• , 
acceptabh to all mi11,ht bll devl!!opad (:i. QYder to re11Dlva the c.ont.rover~y;·: 
EYetl eltougll t:llerl! at'e many auu within the S:tu.e W11teT PLan that will 
fequire a good deal·o! debate, negoti~tion, a.nd C.(llllpromL,et the 
enacbneut of thr: "Hyr.l:rapower trot1rntian ;1nd WateT Ci;,n.sanat:lon Act" 
would not al lc1.1 1t1y'-cmpr0rnhe noi: ,.,ould it p~.:ivue • tbe slifegunir, fen· 

• vutcd water rigt.!:..s and thl! .i.grieultu:r1:1t and indu:stdi.1 c;o=unity tbat i\ 
t.•11 be a~hicve·d through :spec.!.Uc hgilllation. .i..s ve .d l l:ttOL1 1 admiui1,

tTation tht:ough init!"t!ve c~u be disaste,:ou~. It is my hope that t.hii 
l~tter will e~?laiu the position of the A.ssociatian and the reason.II for 
the shift in our dinctiari 11nd 1 would be 111ast happy t'I) vhlt w~t.l\ you 

... :; 

SLC:kj, 



D~ly co :~c ll&Lta C•nyol\ ~rDJ•~: vatc~ ~Lg~t•. U\d I\OC c~ ~n.e•• 
: ...,__,,;, =::::, - -< ;;::::::::> = . --- ~-.:&.. -. 

)._"t: ~~2n .T-~h. __ o,:_~"!I' oc.iin lia&IIS 1.1p~~v1.r_; -Ma ltala--wc. by u.• 

.. , . .J ceptini; ~h,; ,:ubardin.c.i.on cl.Ll.Ul!I for th111 11.!!lls Ca.nyQn 'Pi;gJ;.ct, 
i~-~' 

Id~l\Q Powe~ has not waive~ i~t ~o•?~fibaelon !~r ~ny caki~g 6f 1Ct 

S,,,~u Fatts v.cer i;tght$, ~.vi.n; diffartd in the Lacctr t:WO 

. eo"clu.d.cm~ f:,;-0111. chc dechii;in cf chc ditC:r1.ct cgUtc, 1.llfl 111uu 

rep.qt th.11 e&ut!I for hirthu proeaedi.1\.g• ~~ the· i1•ua1 of 

.u.andQflmed& a~d forf■icu~e, 11.ru::e t:ho1• uccarc wera f&i■ed below 

1t.l\d Tl"C cl\WJ ded.ud •. ~~-:~>::...::~•e.utel ;~~!_::;_ng 
Publi; Uc.ili~i&S c-t•sici,n app~av41 a£ ~ranJler, of u~11it 
·-........ ' . .. - -'' ... . ....• 

prcipirtj', I.le hold. thac the a cJ1-i;utU do 

fin~tlJ, WI! hold chat 
.J,J' ,l&~'I~!~ 

the -SC:.ii:;''i,:-;;:t.e;-Pl&'l'I. dou n<>i:: tal<.• ld4ho fowu' • watn:r :r:11:hca 11,c _., 
$Will Fall• without pay-mane of c011pan,&ti0n. Wa havt not apeeific.tLly 

da•lt vich & ~l,lmbar of &Tgt.11111tnt• rat9ed by cht partl!! vhi;h ve 

d■ es ca havm been $~b•Ull:ed by our diicua•ion of ~h• l1•u«a, .11.t\d 

tlu:Hf<ln, lt11 l.n;i1'1ill<ll !Ill vi!lvt. 01\ th• V&°lldii;y &f thou ai:-gWIUlll'IC:J:, 

Th• j udsmeM o, clu dl.H.:-tc:t c;:1111-,:-t i:r .tHLnnd in. p-1tc,, 

revetl&~ 1n part, &nd r~~~nd•d• t•~h pacey ta beAr tea own 

eL,:ST.1, 

!AKE:S, c.,T. j l-!c;:fJ\DO.:n, l'll.ST1,!llE ~Tld nOMAUISOI!, JJ .• C:Otu:.ur •.. 

,~~FA.tlD£M, J,. tcti,~ere4 hiJ voce priot to bi~ 

ncti:ei::-!!J"IC 01:! Augun; '1, 19.62.} ,,p ./ I- · 
~ -~·-=- - h ff't«,..... o r-a5 et: 

- -

/2-t."Gt t..3 . --;--.e ff,(_ 

Ire ,~k<;L ~cr--.Jov.q~ 

r----·-.. ------

-----.--·- .. ,. . . 
to implement the pi.1blie inte~est crittria. It vould alto give him 
~he authc~ity, that in the even~ of aTIQthar aituation shil&r to Swan 
Falls, to impose a motitorium ~hen nsceseary to prQtect exi•ting 
ve$ted water rights, ~e said th~t after Monday 1 a meating they had 
met vitb the so~e □ £.the s~all hydro people and believes the!t.prob• 
leiu have.bee~ worked cut, 

• • • , • I 

MOTION: RepT&sentltive Hansen m~ved a~d ~eprasentative:Deway sac.ended that 
s 1006 go the the floor 'lllith a "DO PASS" rac.omm11nd.n:ion. 

MOTION CA.'Ul.lED. Repreeent~tive aansen will span•or. 
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It.~ of \doho e 
DEPARTMENT.OF WATER RE.SOURCES 
STATE OFrlCE, 450 "ii. S101~ S.tl'~et. Oolse, Idaho 

Februa~y 11. 11&5 

M:Jll\rlg addre~ 
Stou'!house 

llCIJ•. tooho a:;no 
(20S) 034•4440 

Elonora.ble Mii~k Ricks 
ldiihD senate> 
Statehouse 
'aoise, ·10 Sl720 

At yoi,rt' requc$t I have had the flow.rate, represent~.d by the ~ater ritht.s 
diDiued. £ro111 the "7S.0011 la~suit added up,' 'fhe results aro u fo1lo'Ws: 

FiTlit. Dismiu11d 
Secoiw Pismis$ed 
Third D;,Sllli li5ed 

TOTAL 

Rate of .Flow in·Cubic 
feet hr Second 

14, ()84. 85 . 
:;4S.OO 
615.43 

l.S,045.47 

This flow ra~e should not bo used to draw conclusions •~·to th~ effe.ct of 
~hese dismi$Sala on ~ither the flow of Snake River OT on Idaho Po~er Company

1
s 

';;Her :rights because of th11 following :ind other factors: 

l, ~ir~ af ~ha develDpment bas bc~n completed and t.he river flow hCilS 
already ~e9n aff~c~ed. 

2. Toe uses du not all occur simult.aneously at p,.n\;, diversion r11Ctcs. 

3. The uses•=• at ltjst pnrtly non-conSU111ptive and a signifi,ant a!!ICunt 
are totally non-consumpti~e. 

~. Return :lows will ~ignifie:antly alteT dvU flows, 

S, The diversioa rat<Js fot e3cn of the rights repr~sent s maxil'lll.lm rats 
ln'hich if 11VU folly devdo-ped would only bt used for a fraction of the ye:u ... 

Effects :.in ::her flows are p:roba.b.l)' ll',Ol'e ,U'rectlf -relati.td to the coruwnptive 
un, t.hf.t is to the 11.JllOUUI: of w11,ter actud ly pe:rl/lanl'llltly ;emoved f''t'om t:he l'ivsr 

to. impl~ · t'cle p~.~rE<;·t-;dt~a:--:ft-~ou,ld. a.lie 7ivi.~ ·~ - __ ., 
tha auth0t:i.ty; . i:.hac .,;ll th• .:ivent of. l,tlOthe-i: .. 9.ituatio1:1 similar r:o Swan 
rdls, to tmpase a zoritoi;:ima whaa a«cass,111ry to, pro tent exist.in& 
veati!.d w"ter dghti,' ·a• n.id. tha.c ,aftar Monday s _llltlatil'll'l tbey had 
'l)l.et with th!! sQlll! of cha Sl!Wlll hyqrt1 p1tOple .and .belb.n• their ))rob-

tem~ have been worked out, 



- • 
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system. The information available does no"t aUow an ac~~rte estimate rJ! the 
. cons1.1J1!Pti~e u.se attribut1blt to· the right3 involved in these dismiS$als. 

The ostima.te cost of generating this number wa.s $640. However, the infoi:-
mation concerning which Ti&h~s have been dismiJs~d from tho lawsuit· has been 
retained in t.h,i computer ·s.a that fu:rther inanipuh:tioM of the data can now be 
r~adily :made if you hive.need for more info't'll'l~tion on this matte-r. · 

s;;;erely. 1~7o~,,· 
NOl!M/1.N C. 'l'OUNG 
~dministratar · 
Resource Administration Divisitm 

NCY:a.lw 

.. 

,i 
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• FOR n4ilrr.Cli IN THE ~ 
STA'l'l:!MDT 011' 'IDAaO POWER COMPANY 
l~ SUPPORT or. S!:NATE BIL~ lOOB 

Presented to the Senate Resouress and Envi:ronm~nt 
Collllllittee 

January 25, 1985 

Th.is 'statement is not intanded ta be ill. data.ilea 
a.n.~lysia of tha ~ill, hut to ~•spond to ~ertaia co.tlllltAntn 
c:onc:ern.S.ng it. As a p::elimina.ry explanation, the cembining of 
certain e,::hibits to the Swan Falls .!\gteament into s:e l008 'h!!Ls 
JtJade it somewhat. awkwa..rd to define the Company's po.sition on 
pa:c:-ts of the bill. . Idaho. P Com. ired by tha 
Swan Ji'alls Agree'lllent:. t su S:S 100 , 

e.prin~• _v~ 
ica ~. 

a DASiis 
limi°t n the 

'nle a.pplic:a'tior.i of ·· Section ·· 2 · ta the !daho Power 
Company's rights deserves some.discuaeion, Und•r the agree=ent 
of oct.oba.t' 25, 1984, the .Company's i:-ights in exceu of the. 
sl:!asonal miniJnum. flows. of 3900 cb and 5600 ch at. the MUrp'hy 
gage &.re wisuhotdinated. but aubjtu:t to reallocation pursuant te• 
stat& law. The trust. p.roviniona of Sect.ion 2 do not. change 
that: atatua. The rignt:a are still unsubordin.ated and still 
prot1;u:table frc:im uses not in conformance with etate law. Th~ 
state, as t:.ruztaa, can protect 1:.ho.sa rights, a.nd so a.lso can 
ld~ho Power Company, as befiefici~ry of tbe trust and as user of 
the unsubordinated water right. 

One further ~omment on this subject 
Testimony has been 9ubmitted on behalf of 
General. Those comm.8nta wera not reviewed by the 
to the agli'eti•ent· a.nd do• n0t ·nec:::a•11;;:1.rily reflact 
anyo~• but tha Attornay:Generai. 

i11 in order. 
the Attorney 
other pa.rt.ies 
tha viewi1 of 

One a.cknm.,ledged typographical et'ror la on pagia 3 1 of 
the Attorney General'• t~stimony, to the effect that the 
Governor, as trustee, would be er111powArtd by Sect.ion 2 of SB 
1008 to release trust water to new uses that comply with state 
law. Thosei de<::isiontt wou1-d be made· by the Idaho Depai:tmant of 
Water Resoureee under the c:ri terh. set out in §42-:203C Idaho 
Cadt, ~ot by the Governor as trustee. 

Specific coll!l!lents on SB 1008 are: ____ ~ 

,'~~;--~~-· p:;-~r::-;:~ A comment ::· ma~e \ 

/

' that thh pi::blicat.{on requireinent was exce1udvc. However, if 
10 cfs were applied nt the rate of one-half inch per acre, ~he 
10 efs wou1.d irrigate l,000 aC!res. T'nis is a tn:ibsta~1t:ia.l, 
development, and is das•rvin9 of statewid~ notice. f 
~ ---- - ....... _______ ,,,_ 

--- -----------------· '',·--.,L,. .. 

STATEME.NT OF IDAHO POWER COt-WANY 
IN SUJ?PoaT Q~ SENATE BILL 1008 - l 

R•preeentativ• Hansen 1110v•d and ~epreaent•t1va Dewey seconded tb.at 
S 1006 ,:a l:ha tbe floor -witb n "UC PASS" rec0111Mad.1.tiQu. 

M0·tl:ON C:AJl.11.!ED. Reprl!ll'ntative El.1n,u,'l'I wtll sponsor. 
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~ Section 2, pa9e 2, lines 42-48, Certain co~roenes 
which nave, been aa.de relating co · this 111\',,::tion. a.ro p::.,te11t:ially 
~1s1eaQing, in the context of due process concerns. A 
subordination condition insert•d prior to develop~enc cf a 
hya.rop0'1tar p~o~act i• •~ch diff~rent in ~ff-~t than one sought 
t.c 'bs ins•x:ted &fte.i:: l!.c:iense ,Ft:'CICHed,.u:el:l and construction l!!.t'.e 
c.011ipl.e1:.~h This ciiat.iactian n.eeds: to 'b• 'IC.111pt in mi11d wl'ten 
diseussiag this •eQt!ao, partiaularly if clai~s 0f violation of 
due p~ccess of law &rs adv~nced. 

seetioQ · 3, . lines 14-28. Some qt.te-■ t!on v.u . nind 
conc111rni?lg the applie!&tion of th• eritada tc n<m-i:-rigati0n 
llses. A:s writt;.en, ancl. aa intended by the p.art:ie•· to thl!I 
c1gree1a.ant, t:h~ family fa.rl!ling tr a.di tion l li i) . .!lnd the 
6~velopm•nt cap (V) 'w'C!Qld ha~e ~Q application to non-it~i9ation 
uses and would be ignored 1n the review proces:&. t.r:rigation. 

•. uses not; iovolvit:i.c;i the·. a.tea above Swati. ?a.l.ls a11;.o would not he 
subje~t to the 20,000 aare cag. 

Conc~~n W4$ also ~xpressed that tv) waa a directive to 
.,_llow davelopm&nt of 20. coo acres per y'ii!a.:i:, regaz:od1.es1 of the 
impact CJf the at:he?." c:i:-Heria. 'this conce-r.p. focus&& only on 'he 
~ord "cenfo:r111e." ana i9noras the words "up c.0,M a.rui al.!iiio :l.gnore.s 
the next aenr,;ence whicb p:rohibi tit gi\7ing niota ,.,,ei9ht t.o one 
ta.ct.o:r t.han ano-t:.h.er. The int.erp,r11tat.ion advant::.ed as a. •attar 
of co~a~rn wo~ld ~ive conclusive weight co (V} in ~eroga.tton ot 
the other factors lhited. \42-203C(2) (a) (V) wa.!S int.emded as a 
cap, and doe~ .not oo~pei the approval of any amount of 
devalop~ent which dQe9 not meet the other criteria l1sted. 

Another com::ern .express111<d w~:s over 1:.he PffJ:Ceiv~d nted 
t:o weight th• criteria. TlH& ·criteria··an weighted in the bill: 
nNo single factor ••• shall be entitle~ to gtsater ~eight .• 
• ". The w•1g>2ti,ng.:•e8tah.tia.h•6' 0 °by' th• ''Dill. is obviousl.y 'that 
a.Li facto:i:s · are : eq\lal in .,,ei9ht. · · · · · · 

'I'he reJ.at.1ons:hip of existing <::riteria undet §42-20JA 
to the crJ. tar.in set forth in . l42.-20:3C hae be'en questioned. 
J42-20JC 11:pedi tic11.lly require5 A_ tht H-s tep pz::ocei,.s i 

1. Raview of the proposed i:tse under exi lfti ng 
criteria~ includ~ng local public ·tnt~rest~ (i42-20JA) 

2. Deter~ination of the question cf flignifi~ant 
~eduction of wat~~ av~ilable for hyoropo,,ie~ purpo5es; {\4l-203C) 

3. t111te.nina.tion of publie int~t:est · 111;1.der 142-2.0JC. 
It ia clear that SB ·1008 does not, i:Uld cannot, advereely affect 
us& of •xiating local public interest crite~i~, since that 
re.view is i;-equi.:ed l;>y SB 1008 to be aeparatt froll'I thil! t42-203C 
U\'11/.tW. 

STATEt•U:'!NT OF IDAHO ?OWER C01'U?l'1.MY 
IN SUPPORT OF 5EN~Tt arLL lOOB - 2 
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MINUTES 

RESotru:ES All'D CONSERVATION COHMITTEB 

Fabru11r113, 19&5 

TIMI: 1:40 PH 

NO; 1to011 411 .. - 8~.i.t~ho~1i'e_:_ ,:,:; . • •. , ;1:: , f 

: ·~· . ; 

PlltSENTt All melllhara_present =capt, 

EXCUSED: Repnaent.ative .Bl'_llckct..t . 
... ' • • • ·1' 

GU!S'rS: M.r. Jarry Co11l!!y_- D:f_.rei;t1;1f•:·,1?epa"'t111ei:1t of ;F_ish and Game; Mr. J'at 
Co,n:'e.llo; ar.to?.'lley,; Office.' of tbe'. Sovernoie, Mr.· John. Ruoft, attorn"y l 
Mr. Amas Garrison~ Idaho Association a! Soil'Conservat1on D1st~icts; 
Mr.·Mi'k:e A.nd.ersan'., Soll Cannrvat.ion Soc!u:y'of I\JJl.e-riu., Dr, Dick 
Gardner, Department of Financial Hnn,gementl Ma. ~ene Quick, tdaho 
Ccnssrvat1on League; 11.n_d Mr.· Rob Holland, ldjt.ho W'ater Usera A!ll.loc.1.a• 
t101u and Mr. Dan John,. !~a.ha Tax.. Co1111de.dan • 

. ~ ·~ 'I • 

Chai:rman· Cbatbutn·callad ~h~ meeting to ord~r .. · . , . . ,.: . ' ,: .' .. . ' 

MOTtON: aepresentat1ve Wiuch•ater moved and Represc~tative Sutton eeconded 
tb.11.t the Minute~ of Fsbruary 11,· 19!5, ha approved. 

MOTION CAXlllBD. : 
.< .; r 

F.S 1137.3: R!LATING:·To A FU!' P'ISRING D!i,Yj AMENDING SECTION 36-401, IDAl!O CODE, 
J:0 PROVIDE THAT.NO TISHING LICENSE SBI.U. H RIQUillED FOR ANY l'DSON 
TO l"ISlt ON A IRE! FISHING DAY AS HAY WELL BE.DES!GNA'tttl BY.THE lISH 
AND CAME COMMISStON. 

Mr. Conley ~xpldned thi~ wo~ld p~rmit. anyoni to fish free for one 
day. ka s.11.id be con111(l.ered. it. a good-will gHt'llre .to .. •ncour.ag(!: peopli! to 
t:ey fbhing :r.adier: c;fuin iiomiL ~ther ·.epo:r-.::: . ·' ' ...... · .. 

' ' ,' . 

MOlION: Representative Wood ~oved.and llepresen;ative. Sto1cbeff seconded 
ths.t.RS 11373 be 1ntrod~~~d. 

MOTION CARRIED , 

S 1005; SWAN FALLS A.G~T .. RECOGRIZED: ·._ 

!-Ir. Costello. said: this proposed legidatian ~puasea tha~ this 
&gr~e~ent is in the public· interest, 

MOTION: Repr~se~tative Bateman lll.Ovad and iert~$eotative L1nfoTd seconded 
tbat S lOO!i go to tha,,floor wil:.h 11 '.'IiO PASS" rec:Ollll!let'lds.tion. 

MOTION .t;AUl!n,. Re.preunta.Uve Ba,uman will tlfH;nao-r. 
,, • I •, ••• , • r , · ,, 

• ' • ',! 

S 1006: WATER IESOtrRCF:S 'DlllCTOll. - ADOl'l'lON OJ .RULES 

tlQTlON: 

Mr. Costell~ told ,the ~oimrlttee this would give the dt~ector authority 
to implement the public ii:U:erut cr;f.t1u:ia, It:. would also give.,h:IA 
the autbarit'.y, that Jo. the. evant of ·•1.1othiu:-. aJ,tu~t1on. 1Wla.r to Si.,an 
r11.11a 1 to. isapos1II' ,a .. iior:1.torium -.,1u1n nu:e■ia:ry ta. prcitec:t adsdn.g· ... ,. · 
ve.stod water rights. ·ye tuiid that 11ft11r Mon4ay•11 meeting they had 
'met with ~he some cf the small hydro peovla and-beliavas thair.prob-
le~s have been workid out, ! . 

Repreaentatlve Nansed moved and Represontative Daway seconded tnat 
S 1006 go the the floor witb a "DO PASS" UCOll!lllendat1on. 

:!roTION CAUIED. hpresentativ~ Hanata will sponsgr. 

• •••. 1/ 
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S 1007: WATER RIGHT SALE; GAIN 'l'O IIATEPAYER 

Mr. Costello statad ·thG proceens·fr0111 tht ~in of sale of a public 
utility's water risht for hydo-power gene~ation b~nefit the rate
paJ•T. rat~~T than. tha shaTiholdeT. 

MOTIQN~ btyt"61Utative-W1nchester _,.,d and bp~eaentative Little aec:ond•d· 
tliat S 1007 b111 ae.nt··to· tbe.·,floor -vith a· 111)0 PA.SS"· recoDIIH.datiori • 

. ' . ~ . ; .. : . . ,- . :-• . 

S 1008: W'ATZR II.IGHTS • SUBORDINATION 

Mr. Costello e011111ent6d S 100B it the ,u.in Svan Palls agreellU!nt 
bill. !t astablishea a uniform systf1111. for the regulatio~ ~f hydro
power in ldaho.--/Exbdrig hydr1;1powo-r rtghi:s which u-'• aubject to 
valid enforceable aubordinatio~ c0nilitl0n1 are UTI~ff•cted by this 
legillltitioti.. I!.xhting hydrop!iwet' risht:s which h:ava not bee1\ 
effectively aubordinated ah~ll net be subj&ct to depletion below 
any tl.pplicabl.e 111in!111.um flows' f!Btllhlirshl',!d by th\1 state, . Bydt"D
power risbt~ Lu excase of- »uch rlov11 ~ill be held" in tr~st by·t:Ji.e 
state and are subject to :suhordination·to and. depletion by l&wful 
baneficial U,.Bes. Such:agrel'!lllents muat be:ratified by la~. 

Representative Hawkins in~~ired about small hydropo~er. 

Mr. Costello replied that Kr, John kunft is working with them on 
follow-up lagialatio~·and that small hydro power ~rodueers w1r1 ·satia~ 
fyed with the ch«ng1s. 

:· ·.'!•, i •• 

MOTION: Rap1;,estnt:ative Johnson 11.oved and: l!.epl'ennta.t"ive De.wtiy ·11,ec:ondad 
that S 1008 be sent to the flogr with a 11DO l'ASS" recommacidat:Lon, 

,._ , ... c··· 
MOTION CililED, bipresentative cnatburn will sponBor. 

il.eprese.ut:.etive Ed.ward& H\r..t.d· for IJlilAHIMOUS CONS!lr! to ba:va Mr. 
lunft addrese tha ~roposed bill ,e~tainiug to ainall hydropower. .. . .. 
Mr, R1,1nft co111111entcd that the ao-callad hyd~opow•r intarests are 
Jiiulti-repreaented. ·.There b~vc been •~ctuive negotiations wita 
paTties to the Swan falls Battlement and an undarstauding has 
~ecn reached. The concerna ware mainly ~1th Section 6 of S lOOa -
exprea~ly, subeect!on 6 of 42-203»,:having to do with the authority 
of tha dirat:t:or' ta place a t:l.11u, limit· on tha perlll.it•· or license, 
Ae 11 rei;i1,1lt o.f the nagotiat;!.ons · and wi:i"'k· by all p,g.rtiu,- ·they have 
~eached a i•tiafacto:ry tesult which is contatned ia the proposed 
follow-up bill. It p~ov1d•• a Section 7"vbich would follow when 
tha lagialst:1on hecomas a a~atute. 

S 1018: AQUlFER RECHAROE D!STIUCTS, DIRECTORS. 

Ch.airman Chat.burn relinquis.hed th.a· ·chair to -Vice ·-chdrmll1'1 Wincheatu 
so tbat he cou1d 11pe1tk tatS iOJ.,B. lepnu11tativfl t:ll.atburn tX{llai111d 
thia legi~l&tion is ~aeessitated by th• fact that wtien the' aquifer 
recharge dist%icta wara set up. ~here wae no proviaion mada for 
d1roctots of those districts co llv& outside ot the district. The 
occe1ion haa ar11an where one of the p1raons involved heavily in 
the water ~eeharae district, live& outside the boundary, Tht1 vould 
neccsaitate amending tha otatute. 

'1· .. 

MOTION1 Representative Stucki moved and Representative !dwardi seconded 
that S 1018 be sent t:o the floor witb a 1100 PASS" nc.Olldll~ndation, 

MOTION CA.tumm. Ch.airman Chatburn will apon,or. 
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'a J.0.5: B.I:PA.lt.Iill LAND, INCOME '!!AX CllF.DlT 

Mr, Andtrson said thie legislation provides incentiv~a to farmers, 
rmcb.ers and ot:her :lPdownera fo:r··,volunta-ry :r:lpar·tan land .i:-e.oto-ra
cion. im:proverunts ·or•.p'l:'ote<:t.ion ·project•,,· S'UCh" inll)rova111enu 'will 
benefit· all restde~ta of. •tbiLatate. by .reducing aoil ,eraa.t.on, im--
prciving agriculture,· improving 1traambank· B~ab111ty. reduc1ni flood~ 
ing, increas1na stream .stc:irag.i !!apai::it:y i. -prolonging !ltI'.tam flow, 
improving livestock forage and !~proving stream water quality and 
fish and wildlife habitat. Tha in~entive 11 an income tu cred.1.t 
(uxU11.1111 of '2~500). ·for rutorat1on and. i111p1:0vameut-· c.01.i"t:111 inc~e.d 
it1 riparial.\ land -rehabilitation. · ,the iacon0111:l.c impact,: wod<l be ap
proximataly. $20,000 to $60,000 per·Y••r· lost··to thb ,atate aa income 
tax credits. 

Hr. Garri~on snpports tha legialacion. He said it ftta well with 
the 51 sail ccmaanation diatricta. 

Dr. Gardner spoke in opposition to the bill on b~h.alf of tha Ccvernor: 
They view Cbia bill as narrowiq the tax base and diluting the ability 
of the atata to rau• r•v•nua. Tha intant o! the ~~ll ia good; bovevar, 
a tax credit is not an appropriate way to do tbie. In face. a tax 
~reQit is coffiParable to an openended, indirect appropriation. 

leprcacncative llaw~tns &Bked if.Mr. John o! kevenue and Taxation had 
been cc,nsulted, 

Mr. John etated the Tax CommisBion haa no opinion on the legislation. 

RapTesentative Hawkins asked what the fis~~l impact would be to tbe 
collllflission with the. imple~entat1Gn of this la&ialatiOTI, 

Mr, John answered thail.' normal eoat;_woul<l be $16.000 th• first ya~r 
and the coat would ba L!!sa after th-t, .. /' 
Mt. llollaud spoke in favor of l:I 105. · (Attiu:b:iit~t fl) 

Ms. Quick tcsttfiad that she euppo~ted R 105. 

MOTION= ·RepTesentative Jones 111.:1ved and Representati?e Bateman ijeconded that 
li 105 ba sent to the floor. with a "DO PAsS 11 recDWMmdation. 

JIM!NDED Repr~sent•t1ve W1ncheeter moved and Reprea~ncativa Johnson seconded 
MOTION; t:ha.t H 105 be aant to the floor with 11. "OO PASS 11 reco!llm!ndll!tion but 

chat it be referred to the Revenue 11ntl "raxat1on COl!llllittee.. 

AMENDED MOTlOH FAIL"E:D, 

OlUClNAL MOTION C/1.R:RlED, R..tpresentativi. Jonea will 111pon,ior. 

RS 11452! REI.ATIMC: TO TH! ll!QUrR?MElfl' FOR CLA.IM!NQ PR:EVtOUSLT UIDl.ECORD~ 
WATER RIGHTS; Al!ENOING S!CT10N 42:-221, IDAllO COD!, TO EXTJ!.tm THE 
I.AST ll>.n THAT LATE CLAIMS HAY RR P'ILF.Il; ANP AMENDING SECTION 
42-243, ID.ll10 COD!e lO EXTEl(D THE LAST DATE T.ilA'l' ClAlM.S HAY BE 
~ 

Chain,.&~ Chacburn. relinquisbed the chair to Vice Cha.innan Wincheater. 

Repres~nta~ive CllJtb~rn explained there is one change in the 
legit.lacion which chattg;u the. cutoff date. frP'III June 30, 1985 to 
June JO. 1988. 

M.O!ION: Repres~ntativ1 Stoitheff IIIOVed •D4 Representativ~ Little seconded 
that: as 11452 b• introduced. 

MOTION CARRIED, 



:<:/': • • "L '1 

1!1 :c~~r.-J~~k.~ ·. 
. . ; . ·' "'~· . • . . ' . . . ; .. -



:;r.' 

.. 
< 

,. 
L 

Alliance tor Recreation 
and 

Resource Management 
fl,0. BOX 5755 80!SE, fDAHO 83705 

To: Members of the Hou~~ Resources 
and C0t1U:t"'l11.tit;,1\ COIIDli ttel!. 

Rd: 1louJ1e '!lilt 105 
Ralltina t~ &ipat1an Lt.nd 

.ARRMCREID 

'W~ !~·lie..,,: 
"l11,.t1 JIii" w.irur o! Jhi· l.ltlll is ii•· \1,i, i• ,,r rhr fn111w; 
'Ill.IC ii iii ,-... ilik Ill illlm:;l),I! l<:><n•rn: ~ild rll{ n:ah,n,il 

a1-"JJahdlii)i11 wh"'-' 11,.illnN"Yina t;-t-lll·pm1i,rut.~l ,pmit" t 
"fha1 rcsH•'t'I:' 111\d l10l:l'nllo>ll:ll lttiill>ih"l!lhel" r,111 i,,.,.,. I,, 

rra.-aic:wll hr 11l!l1nn"iblc "'"'· n1m.,,.,1,1,i i!CC<•• and 1>r"1:-=r 
1w<...,,~~,n\ 
· 1',,ul ih••• 1'11hlit ~N•~1 t"""· l.n.J lie 1r4.•~ 1.,- ,•F1tttt'lifll~11 u-1 
tt~ln1N4t'•tl.J1 ('ffff:i;cr.odi,t,11:,., prcK'l'{';J~ :..UM) ,u»iJa,\lln\ 
pnt.._;.,,, "'hi,;'1 w.ll 1,.,orlil el di:,;111, 

"'Cwu,•fl!Qfl'lll IJl<G"" •fRH!/••pm""'t tu ,.,.,.,1, ... j/ rf•,•• 
pro~., . Woiri11•C-- ti,,,•f~.11<~ hydiilta<!.hat 
b;\' i..w,,11jl!ti,W i/1""1 _, t/Glllabl" tu 1k ""'"t #'lit lhul -
,.,., iffffll,. 

The Alliance for Rae.re, tiOt'i ~nd t!.e.fvurece Manag111111cnt {AR'EU-1) urge 
cl)lllnit~ee pas~Bge of Hal05. 

Th.Ls btll wHl enhant:.e wildl.lfe habitst., control eroaion [.actor&, aod 
&id ii'! soil cor.se'rvat.icn ,'Ultl w11ter qu.il.ity 1:t1h1-neement, 

Thh is a pi:,sitive bill. AU too often, legislation has been canddered 
in negative approaches vhteb und to pres1Jnl: a burden 'r.c, priv1ae propflrty, 
o;mei:s 11.nd pro'llidll: for peua 1.t:les £,n· n= eoi:11pH1-nce. 'rhi& bill., hcr,u1:ver, 
crei!.te.s in-c«ntl.vcs to pr!vn.t:e pi:op!!Tty o;.,ner.s who have stream:1 with 
adjacl!.nt v~8et~tion· cOOl!llunitie~ runnio~ on or thtouth their private 
prop~rty to ecn~erve environmental quality by encouraging responsible 
t!!source man:i.geinent, 

this bill (~Bl05) has been teview~d by the AP.RM !oard of Dite~to~e and 
~upport 4pproved on Feh,ua~y 9, l98S. 

The Allianec for bcreation and Resource Mana,ement is a grassroots 
o,:-gaoi,:atiol\ of 0·1tr UDO sportsmen, recre.at:1onints~ fishelll\~n, conser.rationlsts, 
resouri:.Ct users, cc.onoroists, env!romien tali.Ha, agricul turhts, bu.sln.esse.:i, 
otgaui~aticns, 1ndustr1aiista, gove'tnme.ntal ofticiala, hunta~s and c011ce~ned 
citi~ena dedi~ated tc raspi'.ltl.~ibl~ ~se, t~a~ol\llble acC~$5 and proper pictection 
of our e~vlrQm.lant and rui.tural re$outce~. 

tb, Qayts sh~ is. re?tesentins aevaral o~ga~1~atiDn~ to aak 
~n•-year moratoriu:m be granted for thas.t bill.a because tl~ 
BPA power w~ll ~e tiven bac.k to the peo?le. 

thllLt a 
chief 

Mr. Coatelt,o cori.fii:-ai11 t1i..11.t c:he Offi.<',,;, ot tnl! Guve.t:nor lilUi)\Xll'.'tlll 

u 1B6 and i~ an impTDvement to S 1008. 

MT. ~~eny suppQrta H 186. 

h 1 •"p~~rt" 1 6 6 and that it~ valld &ddltion to Mr, Rolland a~td c cy a so~~ ,-v ~ 0 

S 1008, 
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MlNU'J.'J!:S 

~URCt-G A>lD cOMa!RVAT19N COM!{l.TTF.! 

f•bl'Wl.ry 15, l98S 

G!lESTS: H:t. John Runft, attcl"nty (ot: S'1U0011 Kiv"r Rydt'o, Inc, Mt:. l/ei:nOtl 
J4~enffcr(lft; ks. liayJs, tdahn CD~a\Jlll~~ Aff.lYe; Mr, rat coateilo, 
atttir~ey, Offi~~ at th~ Gcr~emor; Mr, Pa; ~v•nY; :Mr. B.QJ:> Bolland, 
Ldano Wat•r Users Asao~1at1on1 Hf. ~•~neth Borrle, nava~~•&nt af 
Fuh and GU1a; arul Mr, Ja111.ae.l!.arham, tdaho Huntt~ Edu~•tton, 

IW'I'ION! Jcpresimtati~e ilncliester ll(JVld And Rtpr11cntative. Wood ,e~andad 
th.at tl,<1 Mi>\ui::es of f•bruary ll, l!l8~, be ;:ippr(lv,:d. 

Mr. :Runft t.llld tile colm!li!:tf!i: h11 had clUCt'ib\lc~d pte.parcd t!!11tl111an.1 
~n H 166 (Attactunent fl). R~ lai~ tit.!$ bill rtpre3ents a tDffli'•Dlllise. 
truit h•s b•en elldoraed by all of tlte nc.iotial:.1ng p11ttha to tbe SwEl.n 
r•lla c~pr1imiH, It c.ak11->1 cu:e of a didlotoro.y thtt pre.v!Qualy u:
uted in tbe Seftata bill b1tlfflt1n pan,,1t -1>d 11e~~se. Thee~ ~s a 
clul.nge in the bnguag~ of H 186 - the wot"d "co.ascntlptivaet" is added 
Ott llnt1 40, P113e l, Suba11,;, don 7 is all "OOJ\I lani11ag11 111>d i!I t lie 
ea•enca of ~his bill. He ••ld, ~owcver, that tba last five l~nes 
under (d) lineH 37 through &l should not be part of ~ritarion (d}, 

c:hs.i:n>1.1rt Cl1;,1:h:t.tn1 p11tncsd uut ~o th.,. ~C>J!!IDltts. chat Hnn 'J7 tl:trovKh 
U i;ho11ld be set ,;,ut so tb..!y i::an:e.~pc1ul I.1th .!iou 24 thr<H,gh l6 
hcl!IW!e th~y h,n,;, I\C .b,e..arinJI .:ID Hem {d~. 

~~- It..venacrnft said he ia per~ooally pl~as&a vitb th& c0111prom.1a~ 
ths.t t:a!le Olli:. of th,. Swan i'all!i que>stion, lie i11.d.dt1d it iB 1111. int,;,1-
ligcnt b11l.11.nce between sn111e 11bilit:, fo:r fui::tl:ier ,14,velo-pmi:ttt in the 
riv~!:' buin 11b0~11 Swan f11lla AB well as .a detarreni: to ;,1erusc 
hydrotle~tric ~har~a to the congrmttrs Jd tn~ tdah~ Powe~ COl!lp~ny 
6y.etem. 

Ma, Hayes ~ha ts repreaenting aev,ral o~gaaizatious to as~ that a 
ono-yur m9iatoriW11 be granted for thas~ bill, beea"sa tne chief 
SPA powr ~ill bu ~ivan ba1::k co t~e people. 

:tlr. CosteUo c,anfiT"II" tb.u. th~ OfHc.e of t:he eoverni:;r .eupporte 
H lS6 and 1, an iii,p~ovem¢~t ~o S JOOB. 

lb', Holimnd eat6 ~h~y ~lao suppor~ H 186 a~d that it~ valid sddltioo to 
S l008. 
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MOTION: B1rr11aentative Little IIC>v~n And Kepr11sntative Stoiclieff se~onded 
that l! UG b~ mcnt to G.!ti.sral Order vi~h a-ndaenta attac:.hc,d ao th.1.t 
tha afor•-11m.n~ioo1d cor~ectiana can b~ ••de. 

MO'IION CA.11.~l~P. R1preuntativ1 Drsckvtt rlll sponsor. 

RCB. lB: 0\/E.l!Vll!W OF Tiff. J,f..CISLATUR.E OH l'U!!Ut: LA.~J?J!. TRADED !IY TIU:. ll!!:t'Al\"l:Mlili'r 
OF UNllS, 

ll.,,prc1c.nt&tiv11 Stoichefi tnt:l.fied thh bill n.plac;1111 ll )0. 

HO".l'TON: Repr111u1ntative ful.agez!ca0t1 nov,ul and ltepreeent11.t1v .. I,ittle sacondad 
that !CB. 18 go to tile fl1>or 111.th a "DO PASS" rec¢1!11lJen.dation. 

l:IS 11661'.:l: 

SUIISTTTl.lTl! 
MOTION: 

~OTION CilltIED. 

Kevrennt&tive Hawkin11 a.sk.ed wll.y the langt1.age ia rlata at bi n.l1 .r.atl,c:r 
~ban ag•. · 

Mr, 6~rham rcilied that presently anyone nov 15 yeara of age or ~Ider 
ia ~ol ~-qul~ert tn h~vt qny tr~ining in bunter education. lt baa been 
changed 10 tlut~ anymi• ho,:-n o~ ~r ~ftcr January 1, 1971, would be ~e
(lu:ired to nave th1t huntt.r ~r!1;1,._.t f.on. 

11.epresentative Hawkin~ ~onm~need he ba~ a prab\~m witb ha~ing. data 
of birth rather than•~ age and aakvd what other atataa uae a~e. 

Mr. Barba• li$ted numerous atatea and their language relevant to age v~. 
date of birth. 

Representative idwa~d~ ~ov~d a~d Repreee~tative Suttt>n 1econded that 
ltS U6ti01 be introduced. 

B.a~resentative Stoichaff mc,vsd and Repreeentative Stu~ki eecooded tbs.t 
l!.S ll66Cl he returned tc epooaor. 

&U!STIIUTE MOT"tQl'I CARR..U?D. 

RS 11371: l!l\l.(IT!NC TO llEIM.BO!I.Sl:111':N'~ bAl'!A!;r:s; AHE:NDINC 8{,C'fftlH Jli-l404, IDAHO 
fuini,:, TO ~ROVIDE TH>.1 (\~ til!ALL ENTER JWGMF.111'.f'oitllh'.RltlC PJ!IMBURS!!.
~! DAMAGES IN 901,U!: ~As~::s 1 T,lM[UNG Tin: AMOOllT Ol' TIMV. WlTllUI WlC!I 
"r!f.l! llF.lHl!Ull:SEMENTS KAY BK k.A.0£ I,@ n;gUIR.Ifm 'ti!.! DEFEtlll!.!IT11! llO'NTING, 
fI!lHING Olf"TRAl'l'lNC l'lUVILEGES Bl li!VOIUIDTIL Till\ JUDGMENT OF ll!::
tHl!URSEHENT IS PAID. 

Mr. Ncrria re~ind~d th~ collllllit~ee that R 27 vea baforo the collllllittee 
lase week and m•rle three majcr ~hangea iP the civil panalty'a pr~
vi.d011 11hic:h h now in. the acmtutc, .\her cliecuuion with the cQm
sittee, it had ,om~ concerns about re-movtn~ judicial diseret1on, 
Ct 1111.11 !lU8,!l.il'~Ud 11c tiu1t tilllll, that ratb11r than llave the Hll gc to• 
tha floor under r.enatal Order~ let' amenlUIA!:nt, tb~t ~ naw RS be 
drafted. 'nils bill woulcl le;1ve t:h• j1tdicial diiu::ntion :l.n - al""• 
the ~efenaafl~ w,;iuld have in no case 1110r~ than one yeaT to· pay th~ 
civil -p11,na1l1.y-;,ind until tt 1.11 !'oid.~hdi privileges vould be revoki:cd, 
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Mr. Norrie i\cuawerad that tn R 27, line 15 stat.as it :Ls ~-. ;,aandatory" 
The word m1:1t11!.11tory was re.111.0ved.. 

R!!p'l'f!Httt&t1v11 ilood asked Mr, Norrie iJ: the word "sball" in line ll 
would bo equivalent co 1118.~4atcry. 

Mr. Nonie tcplie.d that one wutilil think i.o hue it is very ~lear !ro111 
the euditor 1s repCTt, th11.t the courtt took it ta be judici~J discretion, 

MOTION; R.t.pl:'e.se.nts.ti:\.'a Ha&!,!e.n11,:m me>ved and Repre.l!.antative Johnaou aec.ond•d 
that RS 11371 be introduced. 

.Stra ST n1.rn: 
MOTION1 

aapreeentative Stoicheff moved nnd 1epr~beut.ativa Bracklltt seconded 
that RS 11371 he introduced w'1.th one cbai;i.ge.. The. r,tord "e.hall" t>e 
chtmged to 11111ay" 1o lio11 31, pag~ .1, "• •• obtained~ enter j11dg-
C11cnt ••• 11 

SIJBSUTUTB. 'MOtlON .,FAX:J..ED. 
:1· ORIGINAL MOTION CillUED, 

~S 11480: RELATING TO !RE !NCOURtG'!M!NT OF WATER MAltKETINC 

Cl:uHt"llllln C'l:tatburn told tl\e committ·ee that thay wei:11 given 111ate1:ial 
on this subj&ct to study.and 1£ th•y w~~e desirol.Ul of having ,t 
priotad, it 'i'(luld be tntrod~ced. Subsequent1y, the Chairman would 
appoint~ 8Ubcollllnittee co vork on it ~1th the Senate and make• recom
mendation co thi, comm:ittac, 

MOTION: Represintative ·Little moved and Representative EchoHawk aeconrled t!Uit 
RS 11480 be intro~uted. 

MOTION CAJ.Ul)'.!ID , 

'llS l lliB l: kELATI"l'lG TO l?ARTICil'AT'ION BY LOCAL GOvtlL"'IMEN'tS IN LOCAL l'LAf!NING Alli) 
ZONING> AMENDING SEt?ION 6?-6503. ID.ARO CODEi ro PROVJDE FOR TJiH QO'.f.S
TION OF I'LAltlilN!; AND ZONIHO AT AN ELECTION, FR.OVI.l)LNG TRAT A HA,lORITY 
VOTE !S REQUIRED FOlt SUCli •• ELECTION, t'll.OV~DING FOR A l.'ETIT10N 1'0 RHQU!U 
AN ELECTION BY Till:: C:CJVERtntlC BOARJl ON THE QtlE:S'flON OF PLANNING ANO 
ZCNlNG, AND PltOVlDHIG SUCli PETl'riON SRAt,l. CON'tAIN Tilf: SIGNA!Uil.ES OF AT 
LEAST FIFTEEN PER.CENT OF THE QUl!LiFIF.P VOTERS VOTING lN TaE UST 
Glnl'ERAL ELEC'l'ION.. -

Rftprasents.tive Winchester axplain•d tbi~ would return gen~tne ce>ntrol 
to the local punning act .. 

MOT.ION: R1rp,ee1u1t.aUve Wood !IIOV!d and Representative Winchester a111candl!d that 
~S 11491 be introdueeJ, 

MOTION CARJ.IBD. 

'!'he t!le.et1ni adjournad at: J: /;5 Pl'L 

,~ Y}l4f4P-4-C 
Lind11 Ma.gstadt, Secretary 
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6TATBMEN'l' BY .JOflN L, RUHt•"r BI::FORE:: THE 
'l'HB IDAHO ROUSE COM~lT!l'EE DN R.'&;SOURC£S ANO CONS8RV1>.TION 

Vara Cha~burn, Chairman 
February i5, 1~85 

b30 p.ll\,, Ht)usa Kinoi.:ity Cf,ucua 'R.onm 

subject: Te$timony regarding House Rill 186 
Re9ardin9 Proposed Supplemental Lan~uage 
to Senate Bill !008 by adding a new sub-
5ection 171 to Section 42-2038 of SenaLe 
Bill 1008 

~r. Chairman ~nd members of the COlflmittee, for the 
recordr my n,ma is John L, Runft and I am an ~t~orn~y practicing 
in Boise, Idaho. I appe~t befoTe Lhie CC)mmitt•e repres~ntlng 
Salmon River Hydro Company, Inc., an Idaho corpataLion, ana 
~ene.'wable Re.sout;¢es. Developmerit Company, a qenei:: al partne i:sh ip. 
Both of th~se o~qani~atinns ate composed of develcp~~s of small 
t1yd"Co-elo:1ctr::lc f3tititie.s. 1.mdo::r the Public Utility· Regulat.ory 
fi'tact.i.ces ii.ct (i:>URPA.). My clLenU a.ce toget:.hei:- present.ly devel
oping 27 small hydto-power pcojeets, all of which are located on 
tne rQaches of the Little and Main S$lmon Rivers, and all of 
which would be directly and materially tmp•cted by the leqisla
tion proposed in Senate Bill 1008. Phe~e devP.lopers have 
expendec3 sub:13t.ant.il'll. money and time in an effort Lo develop 
their (espti!Ctive hyd~o-elect~ic projects as envision~d un~er 
P □ RPA. All 2? proj~cts have been g~anted preli~i~ary permits or 
e)(empt.ions, or h,11vo licenses pend i nq under the Federal Eneq;iy 
Regulat.ory Commission (FERC). Applications fa~ water permits 
havQ eithei:- been ;;iccepted or hai;re: been granted on all of the 
projec~s by the Idaho Deplrlmenl of Water kesources, tn sum
rqary,_ th!!f:ie e.rc i:;et"iou.s prt1jects i.1) whJt't'l co1;.siderable en9ineer.·
i ng and deve loPrnl'.':rtt. 'NO't' k h <lR biaen dcmP. ,u'ld in which c: i U.ze !ls of 
Idaho have expended s1..1hst~ntifll sumi:. of mcM!,Y and time. 

In p~evious testimony hefore this committee, I have 
had t.he. pdv ilai:ie of: advi i; lnq the c:OA\m it te.e that. we have be.en 
able to work out t satisfactory compromise re~arding the con
cerns the Arnall hydro-powec developer1 have had with Senate Bill 
1008, 'r•~is comi;'romise has bl"!en work,;:d out among my clients, 
ather small hydro-power developors 1 tbff Idaho State Department 
of Watet Resources, the Governor's office, and Idaho Powe~ Com
pany. Thi~ compromise is incorpo~ated in and forms the aSGence 
of House Eill 186 whtch is before you ~ow. 

the water tight issue fat hydropo-..er purposes wouia still be 

_l-

·-· ·----- , ... -- ~· ,_.. ,..,_ - ·---· -· .... ····-·· '...,, .. ,,, .. _ ...... ..,,,.,~ 
______ .......... ____... 
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Let. m1: state at the outset that my ctier;ts, as well es 
the oth~r small hydco develop~,s with whom we have had eontaet, 
sup~art the ~ansible 1 ~eedad compromi~e envisioned in Senate 
Bill 1008 and its attendant billa, Our purpose i~ urging 
passage of ~o~se Bill 186 is to aeecmmodate the concerns of the 
small hydro developers wiLhout negatively impacting the purposes 
of al'\d ef£~cLiveness of: Senate Rill 1008. Il i:1 roy unrlrn:• 
st.anding that Idaho Power Company has no objt1-ct:.ion to House Bill 
186 and th:it. t.hci Stat.e oE Idaho affit'mat.ively supports thi!I 
bill, House Bill 186 ln effect amends Senate ~ill 1008 by 
addi119 new lanciuage t.o Section ~2-203B of Senate ~ill 1008. The 
additions to Section 42-2038 ~~e addition of the ward 
"eonsumpt lve" in the last. sentence of: subseet ion 3 and the 
addition of a new ~ubsa~tion 7. 

The add it ion of the wora "col!'isumpt ive'' in the last 
senLence of 42-203A()~ merely serve~ to clarify ~nd emph!siie 
that any future depletion of the subocdinated water rights held 
in trust is limited to consum~tiv~ upstream benefi~ial use by 
the holders of r::ight.s ·acquire pursoant to state l,;tw. This 
e~phasi~ and limitation to consumptive use is in h~rmony with 
tbe p~n:pose and meaning of Senate7hii 1008. 

Tha proposed ,~hsecLion (71 o[ section 42-2035 
~onl:.nin.:::i the languag& meetlnq the principo1i canc-EHl'ls of the 
5m9ll hydro-power developeri., 1rnd to a coneide'l'.ablie ext.ent this 
tar1q!.lage ser;ves to limlt. and modify the pi:avisions of the 
preceding subeeetion (6) of S~ction 41~203a of Senat~ Bill 1006, 
My clients were con~etned that the Ianguaqe in subsection (6) 
qranting the director ~th~ authority to limit a permit or 
ii.cerise for power purposes to a specific term" is too broad. 
Even though the 1928 amendment. t.o the Idaho Constitution vested 
in th~ ala.le the p<)w~t' t.o regulat.1: and lindt the use cf water 
fo, powQr purposes, watQr righte, once granted, still ~onst.itute 
property ri,ghts. ·Even t.hou9h watet" riqhts fer powet' purposes 
ace subject to regulation and llrnltatlon by the state, such 
requration and limitation roust be ma~e part of the right at the 
tlma it is qranted or otherwiee Lhe eKercise of such authority 
by the directer oould face the con~litutional objsctton of 
ta'-:ing property witho11t due pn~cess of law, 

The is~ue of subotdination of water right$ qcanted Eor 
power purposes is not be.inq raized here. Subordination of these 
rights i~ ~i@wed by all patties as a necessary element in the 
ur"ld'1!rlyi ng agr.eements r~1:1ched l n forg inq Senatl:l BU l 1 oaa. 

At iQsue here are the ~eans and proc~dures through 
which the direc:tur'i;; aut.hodty granted in subsection (6) will t.~ 
exercised. Subsection (7) sets forth fo~r factors, which amonq 
other factors the directot ~ust consi~er. These factors perform 
.,_ ,l'l\andatory guideline for the procedure by which the ditec~or 
.,.,ill dQte.rmine the t.erlTI of years to he crcaot@d for a specific 
license. rn shorthand, theee f.a.ctorn require consiaeration of 
mal:.tei::s relating to: 

T~STIMONY (February 15, 1955} - 2 

tne suO<H"d1nat1on cona1-cHm ·conca:i.rHHl 11ff'tn1n c.ne· perrn1t., ·rnus;-·· 

the water :r.ight: issue tor hyo.ropower purposes would still bi;i 
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(a) The length of the term of any relevant power 
pucc~~~c contract; 

Cb) Idaho Publi.c m.ili.tie!:l com:rnission {IPUC) policy 
regarding the t.er.m Of; pow~r purcha.:e contracts in c-nnjuction 
with the !PtlC 1 e ajudi¢atory administcalion of federal law 
!PlTRPA, FERG}: 

(c) Th& term of years in any relevant FERC licenae1 

(d) Existing, legal downstraam water uses. 

The Einal three sentences of sub~ecti~n (7) modify the 
fore9ni.n9 language of 1:mbseet. ion t 7}. Thesa sentences prov id11: 
that the aeter~in•t.ton of the term of years shall be ~ade at the 
tim~ of the i&Su$anc& of the permit, or ~G soon thereafter aa 
pcloSible. They provide thBt the terl'11 of years shall comn,enca 
up<:>n t.he appli,::ation uf waler to l)ene!icial uae, Thay provide 
thAl Lhe term of Y•ara, once established, shall not Lhereafter 
he modifle,], e'.<cept in c1\:c;oroance with r'l•Je process of hw, 

Subsection t7} solve8 an important procedural problem 
11dsinq 01.lt. of the dia~ot.omy presented by the grant.in~ of 
permit.s on one hand and licenses on the other. In exercising 
his aut:.hority to limit such a pei::1ni1; or licem;e to a specific: 
ler~ of year~, the te~m uf ye~rs so designated •hall apply cnly 
Lo t.he licenlie, even thoi;gh the ,1es i\'Jnation may be first:. st.al:.eo 
in t.he permit. li~nee, if a per:mi~. is;; "proved up" al"ic! the water 
put to beneficial nse within the perrnil period, then the term of 
year~ grantQd by the dlrector will coromenca to run for purposes 
of the license. The license when ~ranted will refer b~ek to the 
date of application to benE!ficial use as the time of the 
commenc~~enL of the license term. 

Pinally, tlrn last sentel'\ce of subsection {7) provide3 
ectrnomic prot.ect.itlri t;o the small hydt:-0 project developer, A 
develo_per 's invest!llent in a hydra-electric project can be: very 
sub~tantial and is 9@~erally totally eorn~ited and spent by the 
time the water is actually put to beneficial ose. Any 
subsequent curtailment of the term of years in the water ~lght 
is made subject ta due process of law, which wOtlld requi-re a 
court's consideration of economi.c loss face() hy a developer of a 
project by any such time c,rr.t.a i llnent or his water right 
occurring under th$ subordination d(i<.:t.rine. These losses could 
be considerable is such curtailment resulta in the project 
owners breach of the power purchase contract with the utility to 
whic-h he nas a9i:-eed to supply ()OWer. Vir:tua1ly all of these 
f>1JW1:1r purchase, agre!!lrnent.i; havE! severe ec<mo111ic p,enal t. ia3 for 
failure an LhQ part of th• small hydro pro~ucer to continue 
power p-rud1Jction for the term of power· purchase contract. 

TP.lSTIMONY {t'chrua.r.;t 15, 19RS) - 3 

----· t.ne suoorc1.na1:1on ooncn 1:1on c.mnca1ne1; wl t.n.J.n i;.n-: !:''=~mi~. ·1·11u1:1, 

the water eight is!ilus- for hydropower purposes wourn stUl be 
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Finally, these guidelines and du,a proces.s prov is lons 
of subseetion (1) wLll snrve to create a sound, reaeonabl~ basis 
foe considerat.ions .to be. made by. FEB.C in gr:ant.ing licenses to 
Idaho developers of small hydro and for the IPUC in exercising 
its policies under federtl lAw relevant to lhese met.ters, 

we respect.~ully urge the passage by the COlll~ittee of 

House B ill I 8 6 • 

/ 

OHN ~. RONFT, L•9 l Counse 
to Sal-mon Rive~ Mydro Companyt 
Inc. and Renewable Resource• 
Oevalopment Company 
P.O. Box 1960 
noi~e, ID Bl70\ 
{208} 344-6100 

TESTIMONY (feb~~ary 15, 1985) - 4 

th~ su~0ro1nat~on conoit1on contained w1tn1n the permit. Tnus, 

the water right issue for hydropower purposes would still be 

_1-
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MARCH 4, 1985 Reon 433, l ~ 30 P .M. 

PRESENT Olainnan Noh, Senators Beitelspacher, Budge, Carlson, CraIXJ, 
Horsch, Little, Peavey, Ringert and SVerdsten. Senator Cnapren 
was excuse:l. and Senator Kiel::ert was absent. 

Wayne Haas 

'Ihe rreeting was called to order by Cnainran Noh. 

Mr. Haas, Department of Water Resources, explained Policy 32 of 
the State water Plan, section by section, p::,inting out the various 
changes and the reasonsing behind them. (See resolution attached.) 

In Policy 32A, Water Held in Trust by the State, Senator Ringert 
asked 'What ltd.eared appropriated" meant. Pat Costello, Governor's 
office, 1:.elieved it referred to the state recognizing Idaho Pawer 
had a valid water right up to 8400 cfs. Other parties could still 
pursue legal argurrents that Idaho Pawer does not have a valid 
water right. 

In response to Senator Ringert.' s question, Mr. Kole, Attorney 
General's office, said the "ltJOrding in effect ~ld give the 
state a shield th.rqugh the trust system to deny water pennits 
that the state does not feel are valid-to get around a problem 
of appropriating unappropriated water. Senator R:ingert wanted 
to know' if this was to get around other parties using as an 
argurrent the abandonrrent and forfeiture, etc. am Mr. Kole said no. 

Senator Crap:) questioned Mr. Haas if Policy 32B ¼10Uld include 
thermal cooling and he said yes. · He also asked if there was a 
p::,licy decision being made here to restrict the arrount to less 
than in the past. Mr. Haas explained in looking at the needs 
for the near future, it is felt the 150 cfs is adequate and the 
Board could look at the arrount five years dam the road if conditions 
change. Mr. Haas could see nothing in the p::,licy to discourage 
developnent at INEL. 

Senator Crap:) had further questions regarding surface storage 
wi.t.1-i regard to rebuilding the Teton Darn. As he understccd the 
policy, that dam w0.1ld not l:e subject to the FOlicy if it was to 
l:e rebuilt. Mr. Kole said their understanding in looking at an 
11appr0\Ted project," is that it is approved if the state :pennit 
is cancelled or not. .Mr. Nelson was in agreerrent. 
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Senator Ringert expressed. concern about protecting the water at 
the source of diversion, msntioning the fish hatcheries along the 
Snake. Mr. Haas believes the water right is protected but the 
user ma.y have to "chase the water. " 'Ihe larY;uage dcies not re
present a policy change. 

Senator Crapo cam:ented he wasn't sure why the state should get 
involved in acquiring water for storage. Mr. Baas said by 
having this cushion it would make it easier for the state to 
manage the mi.ni.rrun flCM and give the state sare flexibility in 
managenent. 

Mr. Chap:nan, fran the Water Users, said they did have sane 
concerns over the m:xlifications of the water Plan Policy but 
they are minor caupared to the problens there 'WOl.lld be if the 
agreerrent fails. He 1:::elieves the Board has been fair and that the 
Water Users can work with the Board to solve any problems. He 
urged the a:mnittee to pass the legislation. 

Senator Budge rroved and Senator Peavey seconded the bill go out 
with a "do pass" recarmendation. M::>tion carried. 

RECATJNG TO THE DISTRIEUTICN OF FUNDS COLLECTED BY THE STATE 
DEPARIMENT OF FISH AND GAME: TO INCREASE THE MJNEYS DISTRIBl7I'ID 
ID THE PREDA'IORY ANIMALS ACCOUNT FRCM 'lWELVE THOUSAND OOLLAF.S TO 
FIFTY THOOSAND OOLLARS . 

'Ihe proposed legislation would change the am::mnt of the dis
tribution of funds collected by the Department of Fish and Carne 
alloted to the predatory animals account frcm $12,000 to $50,000. 

'!here was no discussion on the bill. 

Senator Peavey rroved and Senator Little seconded the bill go 
out with a "do pass 11 recamendation. 

'Ihe tirre for the rreeting having :nm out, the camtlttee was 
adjourned. 
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BEFORE THE IDAHO WATER RESOURCE BOARD 

IN THE MATTER OF 
POLICY 32 OF THE 
STATE WATER PLAN 

) 
) 
) ___________ ) A RESOLUTION 

WHEREAS, pursuant to Chapter 17, Title 42, ·raaho Code, 

the Idaho Water Resource Board {Board) has the power and duty to 

adopt a comprehensive State Water Plan: and, 

WHEREAS, portions of the Snake River Water Rights 

Agreement {Agreement) entered into by the Governor, the Attorney 

General, and the Idaho Power Company on October 25, 1984 are not 

in accord with the State Water Plani and, 

WHEREAS, the Board has conducted 12 formal hearings in 

affected areas of the state on proposed changes to Policy 32 of 

the State Water Plan; 

NOW, THEREFOR:£;:, BE IT RESOLVED that, the Idaho Water 
. 

Resource Board under its authority to establish water policy 

amends Policy 32 of the State Water Plan to read as follows: 
I 

Policy 32 - Snake River Basin 

It is the policy of Idaho that the ground water and surface 
water of the basin be managed to meet or exceed a minimum 
average daily flow of zero measured at the Milner gaging station, 
3900 cfs from Aprill to October 31 and 5600 cfs from November 1 
to March 31 measured at the Murphy gaging station, and 4750 ~fs 
measured at the Weiser gaging station. A minimum average daily 
~low of 5,000 cfs at Johnson I s Bar shall be maintained and an 
average daily flow of 13,000 cfs shall be maintained at Lime 
Point (river mile 172) a minimum of 95 percent of the time. 
Lower flows may be permitted at Lime Point only during the months 
of July, August, and September. 

Waters not held in trust by the State in accordance with 
Policy 32A shall be allocated according to the criteria 
established by Idaho Code 42-203A. 
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The minimum flows established for the Snake River at the 
Mur~hy and Weiser gaging stations are management constraints; they 
further insure that minimum flow levels of Snake River water will 
be available for hydropawer, fish, wildlife, and recreational 
purposes. The establishment of a zero minimum flow at the Milner 
gaging station allows for existing uses to be continued and for 
some new uses above Milner. The zero flow established at Milner 
means that river flows downstream from that point to Swan Falls 
Dam may consist almost entirely of ground-water discharge during 
portions of low-water years. The Snake River Plain aquifer which 
provides this water must therefore be managed as an integral part 
of the river system. 

The minimum flows established for Johnson• s Bar and Lime 
Point are contained in the original Federal Power Commission 
license for the Hells Canyon hydropower complex. By adopt.ing 
these flows, the Idaho Water Resource Board recognizes the 
importance of minimum flows to downstream uses and makes their 
maintenance a matter of state water policy. Article 43 of the 
power "license provides that: 

"The project shall be operated in the interest of navi
gation to maintain 13,000 cfs flow in the Snake River 
at Lime Point (river mile 172) a minimum of 95 percent 
of the time, when determined by the Chief of Engineers 
to be necessary for navigation. Regulated flows of 
less than 13,000 cf s will be limited to the months of 
July, August, and September, during which time opera-
tion of the project would be in the best interest of 
power and navigation, as mutually agreed to by the 
Licensee and the Corps 'of Engineers. The minimum flow 
during periods of low flow or normal minimum plant 
operations will be 5,000 cfs at Johnson 1 s Bar ••.• " 

Snake River flows above the hydropower right at any Idaho 
Po~er facility are· considered unappropriated and therefore ai:e 
not held in trust by the state. This di st inction is further 
addressed in Policy 32A. 

Policy.32A - Water Held in Trust by the State 

. It is the policy of Idaho that water held in trust by the 
state pursuant to Idaho Code 42-203B be reallocated to new uses 
in accordance with the criteria established by Idaho Code 42-203A 
and 42-203C. 

... t ...... 

·r ~ 

The agreement between the state of Idaho and Idaho Power ti 
Corn~any dated October 25, 1984 provides that Idaho Power's l 

l 
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claimed water right of 8400 cfs at the Swan Falls dam may be 
reduced to 3900 cfs. The claimed water right of 8400 cfs is 
deemed appropriated and the amount above the minimum flow 
established in Policy 32 up to the 8400 cfs is held in trust by 
the state. The agreement further provides that Idaho Power I s 
claimed water rights at facilities upstream from Swan Falls shall 
be considered satisfied when the company receives the minimum 
flow specified in Policy 32 at the Murphy gaging station. The 
8400 cfs claim of the power company has not historically been 
available during summer months. 

The 8400 cfs claimed right is reduced by the agreement to 
that flow available after satisfying, all applications or claims 
that demonstrate water was beneficially used prior to October 1, 
1984 even if such uses would violate the minimum flows established 
in Policy 32. Any remaining water above these minimum flows 
may be reallocated to new uses by the state providing such use 
satisfies existing Idaho law plus criteria the Legislature is 
requested by the agreement to establish as Idaho Code 42-203C. 
These· additional criteria supplement Policy 1 of the Water 
Plan which urges that conformance with the State Water Plan be 
considered evidence of the public interest. The Idaho Water 
Resource Board recognizes that the specific criteria for .defining 
public interest established by Idaho Code 42-203C are to be 
used in addition to the criteria set forth in Policy 1 for the 
reallocation of of hydropower rights. 

Policy 32B - Domestic, Commercial, Municipal and Industrial (OCMI) 

It is the policy of Idaho that 150 cfs of water for consmnp
tive purposes held in trust by the state pursuant to Policy 32A 
be reallocated to meet future DCMI uses in accordance with state 
law. 

While most DCMI uses are nonconsumptive or only 'partially 
consumptive, future growth in Idaho 1 s population and commercial 
and industrial expansion will require an assured supply of 
water. 

A continuous flow of 150 cfs provides approximately 108;600 
acre-feet of water per year. This volume of water is assigned 
to consumptive uses within the basin for domestic, commercial, 
municipal, and other ind us trial purposes. Industrial purposes 
include processing, manufacturing, research and development, and 
cooling. 

Adequate records should be kept and reviewed so that this 
reallocation can be modified as necessary. Increases in the 



·1, 
i; 

-4-

DCMI allocation, if necessary, will reduce the amount of water 
available for agricultural uses. The allocation will be reviewed 
as part of every Water Plan update. 

Policy 32C - Agriculture 

It is the policy of Idaho that appropriated water held in 
trust by the state pursuant to Policy 32A, less the amount of 
water necessary to provide for present and future DCMI uses as 
set forth in Policy 32B, shall be available for reallocation to 
meet new and supplemental irrigation requirements which conform 
to Idaho Code 42-203A, 203B, 203C, and 203D. 

The policy allows for new and supplemental agricultural 
development through the reallocation of water held in trust by 
the state. The 1982 State Water Plan allocated water for a 
minimwn level of new irrigation development of 850,000 acres plus 
supplemental water for 225,000 acres by the year 2020 over that 
which existed in 1975. This policy rescinds the 1982 allocations 
since there are no acres spec if ied in that the type, location, 
and amount of use is unknown as is the effect of the evaluation 
called for in Policy 32A. 

During the 8 year period from 1975 to 1983, about 140,000 
acres of new development occurred within the basin. While the 
amount of new acreage varied significantly from year to yea:c, 
the average was approximately 17,500 acres. Data are not 
available to estimate the number of acres that received supple
mental water during this period. Idaho Code Section 42-203C 
limits the rate of new development in the basin above Murphy 
gaging station to 80,000 acres in any four year period. 
Therefore, the maximwn development to the year 2020 above Murphy 
gaging station assuming no water supply constraint is 700,000 
acres. Criteria placed on the reallocation of hydropower rights, 
limits on the rate of new development, plus the requirement that 
approval of new storage projects that divert water between 
November 1 and April 1 from the Snake River between Milner Dam 
and Murphy gaging station must mitigate the impact of diversions 
on hydro[)ower generation (Policy 32I), will undoubtedly limit 
development to less then 700,000 acres. 

Policy 32D - Hydropower 

It is the policy of Idaho that hydropower use be recognized 
as a beneficial use of water, and that depletion of flows below 
the minimum average daily flows set forth in Policy 32 is not in 
the public interest. 

.1, 



' 

~ 
I 
l 
i 

I.I 

,. __ 

-s-

The 1982 State water Plan allocated 170, 00 O acre-feet for 
consumptive use in cooling thermal power plants. By establishing 
a minimum daily flow of 3300 cfs at Murphy and 4750 cfs at Weiser, 
stabilized flows were guaranteed for hydropower generation. The 
minimum daily flows for hydropower generation are now increased 
as stated in Policy 32. In addition, this policy specific.illy 
recognizes hydropower generation as a beneficial use of water 
and ackno~ledges the public interest in maintaining the minimum 
river flow at key points. Any water depletion for thermal power 
generation would now come from the block of water allocated ta 
DCMI uses. 

Policy 32E - Navigation 

_It is the policy of Idaho that water sufficient for commer
cial and recreational navigation is provided by the minimum flows 
established for the Snake River. 

Commercial navigation enroute to Lewiston via the Columbia 
River and Lower Snake River can be accommodated with the flows 
leaving Idaho in the Snake River at Lewiston4 Above Lewiston, 
commercial and recreational navigation should be accommodated 
within the protected flows on the Snake River and tributary 
streams. 

Policy 32F - Aquaculture 

It is the policy of Idaho that water necessary to process 
aquaculture products be included as a component of DCMI as 
provided in Policy 32B. The minimum flows established for the 
Murphy gaging station should provide an adequate water supply for 
aquaculture. It must be recognized that while existing water 
rights are protected, it may be necessary to construct different 
diversion facilities than presently exist. 

Aquaculture can expand when and where water supplies are 
available and where such uses do not conflict with other beneficial 
uses. It is recognized, however, that future management and 
development of the Snake River Plain aquifer may reduce the p~e
sent flow of springs tributary to the Snake River, necessitating 
changes in diversion facilities. 
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Policy 32G - Fish, Wildlife, and Recreation 

It is the policy of Idaho that the minimum flows established 
under Policy 32 are sufficient and necessary to meet the minimum 
requirements for aquatic life, fish, and wildlife, and to provide 
water for recreation in the Snake River below Milner Dam. 
Streamflow depletion below the minimum flows is not in the public 
interest. 

The policy reiterates the view that the minimum flows 
established in Policy 32 will protect fish, wildlife, aquatic 
life and recreation within the Snake River Basin at acceptable 
levels and that this is in the public interest. State law 
provides for the Water Resource Board to apply for a water 
right for unappropriated water for minimum flows necessary II for 
the protection of fish and wildlife habitat, aquatic life, 
recreation, aesthetic beauty, transportation and navigation 
values, and water quality. 11 The minimum stream·flow legislation, 
where ·appropriate, can be used on the Snake River and tributary 
streams to enhance these values. Tributary streams in the Snake 
River Basin which the Board has identified as key river segments 
needing protection are identified in Policy 7. 

Policy 32H - Water Quality and Pollution Control 

It is the policy of Idaho that the use of water to provide 
pollution dilution is not a beneficial use of water. 

Existing state and federal water quality programs should be 
sufficient to protect the current high water quality associated 
with streams within the basin. Any allocation of water for 
minimum stream.flow is directed towards meeting fish, wildlife, 
and recreational needs, no~ to the dilution of pollution. 

Policy 32I - New Surface Storage 

I) { 

It is the policy of Idaho that applications for large sur
face storage projects upstream from the Murphy gage be approved 
when it is determined that those projects are needed to meet 
new uses after consideration of then existing public interest 
er i teria. Approval of new storage projects that would divert 
water from the mainstem of the Snake River between Milner and the 
Murphy Gaging station during the period November 1 to March 31 
should be coupled with provisions that mitigate the impact such 
depletions would have on the generation of hydropower. 4 
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This policy addresses the approval of new surface storage in 
the basin but does not apply to already approved projects. A 
study of all existing social, legal and economic constraints on 
allocation and use of water in existing storage facilities will 
be made to determine whether new storage projects are needed. An 
attempt will be made to modify those constraints that are found 
to prevent reasonably full use of existing storage. Such study 
shall not delay applications for new storage projects. In 
addition, permits for these new projects may be issued during the 
study period, if they are found to be in the public interest. 
Public interest as used within this policy does not include the 
provisions of§ 42-203 (c) Idaho Code. 

"Large surface storage projects" are those which have the 
potential for significantly impacting existing uses. . Projects 
for which approval is required under§ 42-1737, Idaho Code, would 
be such projects. Smaller projects could also have significant 
impacts, but stock water ponds, and waste water re-pumping ponds 
would not be included, for example. 

New storage projects that would divert water from the Snaka 
River between t.h.e Milner and Murphy gaging stations during the 
November 1 to April 1 period are subject to the requirement 
that the impact such .depletions have on hydropower generation is 
mitigated. Mitigate 'is defined as causing to become less ha:::sh 
or hostile, and is·used here rather than compensate which connotes 
equivalence. Methodology will be developed by the Water Resource 
Board for use in calculating impacts on hydropower generation. 

Policy 32J - Stored Water For Management Purposes 

It is the policy of Idaho that reservoir storage be acquired 
in the name of the Idaho Water Resource Board to provide manage
ment flexibility in assuring the minimum flows designated ·for the 
Snake River. 

The Department of Water Resources is expected to allocate 
the unappropriated waters and the power rights held in trust by 
the state in such a manner as to assure minimum flows. at 
designated key points on the Snake River. The impacts of ground
water use within the basin on the timing of aquifer discharge to 
the river is such that at some time stored surface water may be 
necessary to maintain the designated minimum flows. 

At this time there is unallocated reservoir storage within 
the basin which could be acquired by the .tate. These waters 
would provide flexibility for man¾gement decisions and provide 
assurance that the established minimum flows can be maintained.. 
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The state should act to acquire sufficient reservoir storage for. 
this purpose. In the future no unallocated stored water will be 
available and it may be impossible to acquire sufficient wacer to 
satisfy river demands. Until such time as these waters are needed 
for management purposes, they shall be credited to the Water 
Supply Bank and funds obtained from their lease or sale shall 
accrue to the Water Management Account. 

PASSED AND APPROVED this 1st of March, 1985. 
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MINUTES 

RESOURCES AND CONSERVATION CO}ll-1ITTEE 

March 7, 1985 

TIME: 1:15 PM 

PLACE: Room 412 - STATEHOUSE 

PRESENT: All members present 

GUESTS: Mr. Joe Hinson, Executive Director, Idaho Forest Industry Council; 
Mr. Dave Bivens, Idaho Cattle Association; Mr. Dennis Gratton, 
Citizens Against Poaching; Mr. Fred Christianson, Idaho Fish and 
Game Commission; Mr. Greyson Andris~, Idaho Hµnter Association; 
Mr. Ron Mitchell, Idaho S?ortsmen's Coaliticn; Mr. Hugh Harper, 
Audubon Society; Mr. Mike Nugent, Legislacive Council; Mr. Marti~ 
Galvin; Mr. Frank Nesmith, Departmenc of Fish & Game Bureau Chief; 
Mr. Stan Hamilton, Director, Department of Lands; Mr. Pat Costello, 
attorney, Office of Governor; Mr. Pat Kole, attorney, Office of the 
Attorney General; and Representative Sorensen. 

Chairman Chatburn called the meeting to order. 

MOTION: Representative Sutton moved and Representative Winchester seconded 
that the Minutes of March 5, 1985 be approved. 

MOTION CARRIED. 

H 334: Mr. Hinson explained that this legislation would require that the 
Department of Fish and Game comply with certain provisions of the 
administrative procedures. The Fish and Game Department is now 
beginning to prepare a five-year plan that spells out management 
scrategy for big game herds, ha~itat needs and in doing so, those 
decisions could have some serious i~pact for the management of public 
lands. He feels they should be subject to the normal administrative 
proc~ss spelled out ln the code with hearings and legislative review. 
They discussed this with Fish and Game and much of this would be done any 
way, but they would feel more comfortable if the entire process were 
spelled out. 

Representative Stoicheff asked who brought this legislation to the 
COlll.lllittee, 

Mr. Hinson replied the Idaho Forest Industry Council and Mr. Bivens. 

Representative Edwards inquired if this bill would change or provide 
any overview of what has happened and how it would benefit the legis
lature to change rules, etc. 

Mr. Hinson responded that he would anticipate the benefit would be 
that they would know what conflicts they might be facing over the 
next five years. 

Mr. Bivens said his organization feels the legislature should have 
an opportunity to take a look at the five-year plan as it developed 
and get some feedback. He noted that in looking at lines 10 through 
13 of page 3, there is some doubt as to whether it would fall under 
the plan. 

Representative Dewey asked if there wou:d be a fiscal impact. 

Mr. Bivens replied it was indicated there would be none. 

Mr. Gratton said he had some concerns about the additional costs to 
the Fish and Game Department for which would affect the 
sportsman. He feels the money should spent in the field. 
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Mr. Christianson opposes H. 334. He declared chis legislation is a 
step backwards. He admitted they have made mistakes but they have 
made progress toward rectifying them. They are here today, mainly, 
because of the misunderstanding about what they have allegedly said, 
what duties are in the planning process as far as fish and wildlife 
is concerned. They have met with industry and resolved many things 
but admitted they had not extended as much effort to ask those people 
to participate in the process as they should have. The department 
has many hearing but will now send industry people a special invita
tion to attend the hearings. He said he thought they would have a 
year to work out these plans. 

~r. Conley remarked that after listening to the proponents of H 334, 
it seems like an easy thing to do. He said he thought the bill would be 
creating a legislative night~are when it came to the paper work and 
the problems it would involve. He remarked that inserting the plans 

.into the administrative process is not the right pl.ace to put a plan. 

Representative Jones asked how much it cost to prepare the fish plan. 

Mr. Conley could not give an answer other than it involves much money. 

Mr. Andrist said his organization supports H 334. He believes it is 
in the long term best interest that Idaho's basic industries are per
mitted to thrive. The Idaho Hunter's Association is dedicated to in
creasing the numbers of hatvestable game but they do not believe it 
has to be done to the detriment of the basic industries. He said the 
Department of Fish and Game should be more fully scrutinized. 

Mr. Mitchell testified that they agreed with-the Department of Fish 
and Game that attempting to place plans into the administrative pro
cess is not workable. 

Mr. Harper agrees with the Department of Fish and Game in that it 
would seriously limit the flexability it needs to manage fish and 

· wildlife resources. 

Representative Winchester asked Mr. Nugent if there are technical 
problems with chis legislation. 

Mr. Nugent answered that currently the department has exemption f~om 
the publication requirements and named the requirements that are 
necessary. 

Representative Jones said he considers this to be a good bill and 
there should be an overview by the legislature. 

Representative Wood moved and Representative Jones seconded that H334 
go to the floor w-i~h a "Do Pass" recommendation. 

Representative Dewey moved and Representative Stoicheff seconded thac 
H 334 be held in committee. 

SUBSTITUTE MOTION FAILED. 

ORIGINAL MOTION CARRIED. Representative Jones will s~onsor. 

H 337: FLOOD CONTROL DISTRICT, TERRITORY ADDED 

Mr. Galvin passed out his testimony (Attached) 

Representative Little asked Mr. Dunn if this legislation would help 
the Department of Water Resources, 

Mr. Dunn responded that it would not and he does net support the bill. 
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There ~eing no objection, the committee recessed subject to call of 
the chair. 

Meeting recessed at 2:40 P. M. 

Chairman Chatburn called the meeting to order at 5:45 PM. 

Mr. Hamilton reported he would not be able to support H 337. 

MOTION: Representative Winchester moved and Representative Hansen seconded 
that H 337 be held in committee. 

MCTION CARRIED. 

S 1138: GAi.~E, FISH ILLEGAL POSSESSION 

Mr. Gratton said that bas!.cal'!..y this legislation would increase 
the penalties for commercial ?oaching of certain high value animals 
and fish and allow some cases to be treated as felonies. 

MOT:ON: Representative Winchester moved and Representative Wood seconded that 
S 1138 be held in coll\lllittee. 

SUBSTITUTE 
MOTION; 

Representative Winchester said a misdemeanor is a misdemeanor a~d 
the penalty is too high. 

Mr. Gratton answered that is the purpose of the bill - the magistrate 
wants more latitude. 

Mr. Norrie explained this legislation applies to the hard-core poacher 
who is convicted the second time for selling whole or parts oE game. 

Representative Linford said this addresses the proble:n of com:nercial 
poaching. 

Representative Linford moved and Representative Sutton seconded that 
S 1138 go to the floor with a "Do Pass" recornmendatio:1. 

SUBSTITUTE MOTION CARRIED~ Representative Linford will sponsor. 

S 1103: LAND, STATE, RENTAL RATE 

Mr. Hamilton explained that the purpose for th~s legislation is to 
amend Section 58-304 which currently requires six months notice to 
state land lessees before an increase in rental rate is to take 
effect. Grazing leases expire December 31 and new lesses begin on 
January l, but the Idaho Code Section 58-307 states che rental for 
grazing is not due until May 1. It is unclear whether notite must 
be given six months before the date new leases begin (January 1) 
or six mon:hs before the gra,ing lease rental is due and payable. 
To clarify the matter 5 1103 proposes that six months notice be 
required before the rent is due and oavable on May 1. 

MOTION: Representative Stucki moved and Representative Sutton seconded that 
S 1103 be sent to the floor with a "Do Pass" recommendation. 

MOTION CARRI~D. Representative Stucki will sponsor. 

S 1:33: OIL ANJ GAS LEASES, ROYALTIES, RENTALS 
aa 

Hr. Hamilton told the committee the amendment on page l of the bill, 
line 14 following the characcer ". ", inserted "Royalties shall be 
paid in addition to .ental ?ayments at the discretion of the board 
of land collll!lissioners". 

MOTION; Representative Jones moved and Representative Stucki seconded thac 
S 11J3aa be sent to the floor with a "Do Pass" recommendation. 
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MOTION CARRIED. Representative Duffin will spoi::sor. 

S 1205: RELATING TO THE STATE WATER PLAN 

Mr. Costello explained the purpose of this legislation is to provide 
legislacive ratification of the amendments to Policy 32 of the State 
Water Plan adopted by the Idaho Water ~esource Board regarding the 
Snake River Water Rights Agreement. Th:!.s puts the "stall!p of approval 
by the legislature." 

Mr. Kole said this agreement meets with the approval of the Attorney 
General and ldaho Power Co~pany. 

MOTION: Representative Winchester moved and Representative Stucki seconded 
that 1205 go to the float: with a "Do Pass" reco.,mendation. 

MOTION CARRIED. R~presentative Winchester will sponsor. 

$ lili: OISFOSAL Or PROPERTY IN AN URBAN RENEWAL AREA 

Representative Sore~sen told the committee this legislation was 
spoDsored by Senator Gilbert. The bill disallows the sale of urban 
renewal property to a non-profit or public organization until after 
the municipal elections in November 1985. It will allow the electo-
1::ate to have a voice in the direction and policy of Boite. 

XOTION: Representative Sutton moveq and Representative Stucki seconded that 
S .I.Ill be sent to thee floor with a "Do Pass" reco:nmenda.tion. 

MOTION CARRIED. Representative Sorensen will sponsor. 

S 1086: RELATING TO !RRIGATION, DRAINAGE, A.ND WATER RIGHTS AMENDl}lG IDAHO CODE 
TO PROVIDE :OR THE OFFICE OF SECRETARY/TREASURER 

Mr. Holden gave a brief explanation of the legislation. 

The meeting adjourned at 6:45 P. M. 

J. VA.RD CHATBURN, CHAIRMAN 

c$.u-~ 
Lind~ Magstadt, Secretary 





MINUTES 

RESOURCES AND ENVIRONMENT COMMITTEE 

FEBRUM~ 19! 1986 Rm 433, 1:30 pm 

PRESENT: All members were present except Senators Ringert and 
Horsch. 

Chairman -Noh called the meeting to order_ 

Senator Little moved and Senator Sverdsten seconded the 
minutes of the previous meeting be adopted. Motion carried. 

Chairman Noh advised the Committee of what was going on with the 
proposed sale of BPA. He has asked some people to monitor current 
and future activity and in a few weeks they will report back to the 
Committee. They will be working with Senator McClure's office. 
The people invooed are; Dick High, Ray Rigby, Jack Peterson, Fred 
Christensen, Bud Tracy, Jim Wrigley and Jim Gollar .. 

SB 1358 TROST WATERS ON THE SNAKE RIVER ESTAEt!SHED PURSUANT TO 
AGRI:1.EMENT 

l Senator Crapo explained the bill contained revisions of the Swan 
Falls legislation passed last year ana is intended to merely clarify 
the agreement. IDWR proposed regulations implementing the Swan 
Falls legislation raised a number of issues conce~ning th~ in
terpretation of the legislation. As a result, negotiations were 
entered into by all interested parties and this bill is the result 
and seems to be acceptable to the·concerned parties. He again 
pointed out, nothing was changed in the agreement, but this is merely 
clarification. Be said he would like to send the bill to the 14th 
order as ther·e was a change to be made on lines 42-43, page 1. 

Sherl Cha.e...man, Water Users, said this organization supported the 
Iegislation ana concur in the proposed amendment. 

Tom Nelson, attorney for Idaho Power, agreed with Senator Crapo 
on the legislation and said they too supported the bill and the 
change. 

MOTION Senator Crapo moved and Senator Beitelspacher seconded 
the bill be sent to th€ 14th order. Motion carried. 

SCR 110 MINIMUM STREAM FLOW ON THE PAHISIMEROI 

The legislation would be approving an application to appropriate water 
fort.he minimum stream flow on the Pahisirneroi. No discussion took 
place on the legislation. 

MOTION Senator Kiebert moved and Senator Beitelspacher moved the 
bill go out with a "do passn recommendation. Motion carried. 
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Stan Hamilton, Director, Dept of Lands, explain~d the bill would 
a1:0.end the Idaho Code to include and define ''salable minerals" 
for purposes of reserving a~d leasing sucn products. The hi11 
had been be.fore the CoIDl1'1ittee at an earlier data and more information 
had been requested by some members and Mr. Hamilton said that had 
been supplied to them. Mr. Hamilton stated the bill is to try and 
ma.ke a clear policy for the future and effects nothing in the past 
and would take effect July l. 

There was general discussion but mainly centered around the 
definition of 11 sa.lable minerals" which was to include "common earth 
mineralsn and also the "what if" situations and the :reservation in 
the bill. Senator Budge .and Little expressed concern with the 
legislation perhaps causing soma problems to an individual who buys 
land and then later finds he has some 11 salable miner<;1.ls. '1 Some 
discussion also about "fossils." Were they cl "salable mineral? 11 

Mr. Hamilton said he ~as unsure about that apd would be something 
the legal department would have to decide. 

Chairman Noh said it was his understanding that the state has lost 
some court cases because the statutes were not clear. This bill 
would merely make the statuatory language clear. Be pointed out 
the mining industry has shown no opposition to the bill, 

MOTION s~nator Crapo moved and Senator Sverdsten seconded the 
bill be sent to the floor with a 11 do pass'1 recommendation. The 
motion carried. 

Time for the Committee to meet was over, and no further business 
was pos$ible and the meeting adjourned. 

Laird Noh, ChaiXTllan 

Bev Mullins, Secretary 





lllflON: 

RESOURCES ANO COMS!:RVJl.l"ION GOMMIT'I~K 

Nttnh. 1l, 1986 

3:40 p,m. 

Xoom 412 - StHt~houee 

ill member~ present except: 

ilepr1a,ntativ1 CrozieT 

Stan Hamilton and Fred Kiaabeth. Department of l,ands, Ken Di:mn, Depart:meot of 
~ater Resources, Keu Nnz,ie, P1sh And GaBe, Sharl Chap~aTl, Idaho Willer U~er!i 
Asaociat.:l1.1n, St.in ·11oy(l; Idaho Wt•ul Growertt, Dave: l:live:i,a, ldaho Fara Bur11uu1• 
and Senator MichaeL CTapu. 

Repi:e,aent.ativ1 S.tu.::k.:f. ir:.ovad imd R.ep-resentat:l:11u Wood seconded t.hnt the minutes of 
the March 11, 1986, ~eetin~ be approved, 

MOTlCJN l'ASSED, 

RELATING TO '.CERMS OF Sil.ll. 01 STATE LANDS; TO l'B.OV!DE THA'f PA.YMKN't' Tl!:ll.KS ON :lAUS 
011 STA'fli LANDS :&E CMH ON TIIF. DAY OF SALB TJN!.ESS O'.l'fl~ll.lHSE 'PRO\IIDF.D llY 'l'Hl:! ST/ITj 
BOAlUI OP' J,AND GOMMISSJOHERS .Atro TO PRO'il'IDE P,UUMll''tERS FOR IJfSTAl..IMJm'f S.AUS; ANtl 
lll.LIE.U.TNG SECT'l:ON RET,A'tlNG TO STUMF LUDS, 

Mr. Stan Hamilton explniueJ that this. legislation would provl<l~ for tna State 
Land :Board t:-0 e.srnlil 1.Rh a policy for tlie di:1:ferent categodea of lanu that 11,e 
:!:'or sale. Caah p:ty111act • by the puri:h;i,iscr. 011 the day of E1ale wr:mld be 1U1.pecte.d. 
Tho Board 111ay aell at:11:i:e Lauds on ins ta 1:111enta with the dawn payment, nLTJDber 0£ 
iru.c:almcnt8 au.d hite.rest deferred CO be set: hy th11; Sci a rd. 'i'ha ti.mm 1t•y111ent coul 
not he lus th.!1.tt UJ:t of th!! purcJiiase pric.l!! or che number 0£ anuu.a.l p11.y.111euts gnu, 
tl:u.:n 20. Mr. 'E!ami.ltun said tt111.t cur,ently land 118.lit!I are 1,nt m.ade for c:n .. h lme 
they 11re dons m:i a tenn b.as.is .und when the 111.ale iD'iOlv11s a small pai:cel oI laud 
11ml/,u a am.all ,!llllOUnt of money, thia procedure is ct•iH]f t.a c:be Department. Ue 
stated 1:hat the-ce hava b~etl som• proble11111 in t:.hfl past in c.oJ 1 ection of monies 
an!l t:1:1.a.t t.bere aru 'll1.l.1iY reql1est2' for ext:ant1ioru:1, '!'he. Department would lJ.k.. t.o 
11t1a 10-year 1Htuc:t11r111.:I instalments r.ather than th11 20 r~ar i•lan n<n, -in affect. 

Representativ111 ~dw~~dw lllC!Ved and Rep,esenta.tlve Little eec~nde.d that ltS 1281 be 
1.e11t. to the floor wit:11 a "no i.'aaa" recl)'lll!l).endaticm, 

MOTION CIJ?.ll.H:D. ltepre11antat.1v11- t,itth vill a11on~or. 

JUJ.ATING tu TRUS'f WATERS ON 'till!. SNAl1, lnVEJI l!STAllLlSmm PURSUANT 'l'O AGlrfEMENT i 
TO PROVIDK 'l'J.U.'.t A USEl.l. 011' WATER FOR 'P 'PT!RPOSJ!!:l SUBORDINATED BY Ati AG'.lt~ME!il' 
OR BY A PE'IUflT lSSU~IJ A.Il'rlm. 'J/l/8.S, Oll B-Y A LICENSE lSSUtlJ Anl!:R 7/1 85, HA"f 
C.:ON'f!NUI/. USINC Tlr! WA.TF.R .!:'ENDING Ar'f'iOVAL CF .IH!.PlETIONARY flrrtfRF: 1mu::nc1A1 USES 
TO CLARIFY APPLIC!T10~ TO CllllTAIN WATEl.S OF THM SNAll R.IVEi. OR A 31JIUl'ACH OK GB.OU 
W!.'1:£it TRIBUTARY UTBT'iEA'M .llROM MILNF-R !JAM l DOWNS'IRUM FROM MTT,NER HAM R!GA.IU)Ult~ 
TII1!. DETERMINAT.TDN AN'D AOMINISTRATlO~ OF lICHTS TO THV. U$E OF CERTAIN WA'l'IRS OF 
Tifi. ~NA.Kl! RIVER; TO PROVlDE TllA.T THE DIR!'.CTOB. Of THE DEI'il.MNT OF WATXll. R~~OURC 
SRA.l.L "R'li:VlllW A"LL PERMTT!l I!i.SUJI-D 1'1UO"ll 'l'D 7/l/85; 'tO CLARIFY LANGUAGE AND TO FROV 
COltill!:C'I Cl'!A'l'TOtJS. 

/ll!.fl&t:or Crapo ell.plain'ld that thlfl le.gi,latfon J.a to c:l.at"ify languag1a: 1tl all Ser.
t:ii:ma .1:ega.r.il.:lng nL'l.n:l.mum scr.eani flows, ground w.11tut und trlbctu:ry wat.er.a upar:realli 
and downstrealll fro111 Mi.lmu Dam, actlL>nS the Tl1rer:.tnT 111,1.y tll.lte to -ceVlew p11rmlts 
relating to trmu:: vaters. etc. 

5he.r L (;bspmi!l.tt -tDld the Cr:im111lttu af his gr(mpts support of this logislatjcm, 

Repreeenl:a.tlve lrlood movE!d itnd l.!.,;,presentat:ive Win1:heater aeconded that S 13.58aa 
pe aenc: 1:.0 the fl oar with it "De, l'aaai, 1:e.r::omme.udc1.tJ.cn. 

HOT!ON l'.t.,.'lSED. .ll.11prii!St:I\U t1.ve !Jood 11ill s1Hinaor, 



1za2: 

\ l 12.81: 

.1111'IDlf: 

: S 1284: 

llll'llON: 

!il.Clll}.L 
lllf!Oll r 

'11:1.autl!!il 
Resources & Conservation Collllllittee 
M.w.rch 13, 19&6 
1'41!11 .! 

R:F.I,ATllG TO DlSl•os.,t. 01/' SURl'l,US REAL PROPERTY ln'. Tl:IE STATE :BOAP.D OF f.ArID COM
MISSIOnRS, TO PROVl.OF. F(IR N"DTIC! OFw nil: PROPERTY SAT,E TO 11F. AD\lfRTTSE!> UI A 
NBWSI'APEll. Plf!ILISHEll TN THE coutn'Y VH!llB 'tllF. l'ROPEltT? u IACA'l'ED FOR FOUR CON
SECUTIVl!. ln:lll::.S & TO STll1C.I!: Till! ft:E.QUIREM'ENT 'mAT MOUC.E MUST ALSO DB i"'RO'IIDE11 
IN A NEWSl'AH.l PUIIL 1SlfEIJ l1l BOISE. 

Mt'. llillllilt.ull explained that ch:l.11 le:gisbU.1m reduce,11 from 6 to 4 the 1u.1111ber of 
we.eb: proper.ty muat b1 advartbtd for sale. It also r~mvv111 t.b.e rnqu:f.r-.eut. 
that tlu1 adven'l ae11u.1ul bto published in th11 City of lloi■ c. A *300.00 sl!:viug1,1 
per parcel idv~rtiatd is c~pacted by tbe Depa+t111en~. 

lt.::pr.aae.ntat:lve Winch.:1Het" 111oved e.n,f Req:rre.seutat::l.v11. l!dwards eeconde.d tb~t S 1282 
be se.nt to the floor w:lth a "Du Paaa 11 re.cDllll:IIQnchi.t:::f.0u. 

MO'l'lON PA.SSW: Repuaent.at!ve lc:holi&wk. wlll lilpcntsor. 

REL.A.tINU TO TRY. Al'l'R!lS!!.MEN'l' Oll' l.!:'tATE Ll>Nf.lR Affll TIMTiEa TUtl:IEON; 1'0 ~LlMIMATf. 
THR Al'Pl!.AISEMEN'.l' F~JI: OJI 'flIBNTY C::l!N'TS Ult ACkE J.IOH. Tl..MIIEit, TO f,!OVInR TIIAT 1'~E 
il'PRAJSBM!WT FEE FOR STATE I.J..NDS MAY BE TIIX Atn!AL COST 01 THE APPRAISAL AND TO 
ELIMINATE THE Al'l:'ll.A!SEMINT :Fl!:i OF 'F'IVE CE!il'S P!B A.CU FO.ll LAND, 

Mr. lllllllllto11 e-ii:pla.ined th,lt tb1s l.e.g:l.s111.t.i0n dttal& wit.h app:r11i~11l costs and 
elimlnatos fees tha.t: are 011tdat.ed. Several years ago JlfAC 1nstr,tcted the 
Department tu create. a ~pu~lal fund fer nppraieui.ls, chin;ge the ac.t.ual a11.0uni: 
fur ap~raisala, aud keep the fuud revolving. Thia l~gislatio~ w~ll caver tb~ 
11.ctioiUI cu:rrently being t11.keu by tht lllllpart:ment:. 

Representative Sutton uwved end bpre~antative Stueki aecondtu thats 1281 he 
sent to the floor w1.th a "Do ['~Bl'I" reeommend11tiun. 

MOTION P.A.8SKD, lllepre.s,1mtat1v.e Sut:ton will el!'tmaar. 

lH!'LATING 1'0 MlNERAL IUt;U'l'S JN STAT.I:: LAHllS, TD Pll.OVIDE ·n~·1· T.FfF.. BOA.RD O.F Lti.tm 
COMMI.SSlO!l'EltS f!A~ WUJ:ill.lUi.W STATE LJ.Nl)S Ut•IIIF.R Tl:IEI:R CDNTl{OL & J!JRISDIC:YION FkOlf 
MINERAL 'ENTRY, 

B.epr~sentatt.ve Waud reque11ted c:bat cilia b;ill be held in Co1lllllit.te.e unt.il nr:::is.t: 
week. and the :request wa.i; met w:t.t.h out nbj,!!;Ction, 

RELATING Ta MEM!!~RSHIP OF TH.I:: Hl.!\HO Fl:ni & C.:.h.!1e COMMISSION, TO llBQQl'R! THA1: N<i·r 
J..ATER IliAN 1989, NO T,ESS TLI.AN TWO lfEMREltS OF THE FISH & GAME COMHTSl'iION SHALL 'Bli. 
INIHVIDDALS WHOSE l'RINf:Tl'AL OCCO'PATION t.5 11:1 ACll.ICtlLTErni\l. Pu:!fil!!!. 

Repi::=antative Jo110. told tl1e C:nooittee he fla'e11:1 this legislation vo11lil atl.m.r 
for llWre cooperatiou butween tha Co11D111asion and landowners if the farmers illld 
t:lilllche.n1 h.il.d more voice on the i.\oar.d. ~~ l!tve.nB and Stan Jl.oyd alao spoke in 
fa.var of this bi l.l stating the griu,t deal of work tb"t landowner11 do to 11upport 
wildlife ilm! the COl!l11Lia11ion, 

Jre.11 !iorri1.1 Ytat1::d that the f'1111b 11,1,I Game Depurt:,ue.nt has probl.v,qa -with t}u: hill 
and feuls that ir. 111&:,t 1111;t a precedent for speci.11! inten1at 1raup11>. He ci:intinut!d 
th.ot the. agric.ultur11 :l n4uatry. ha.1,1 ulway!I been r11prt.e11t11t ... d an tfll.l ColllllU.Jiis:ion by 
lllembersbip • 

.lleprasentative l.ittl!! 111oved and hpl:'ell(.'!nt11.tive Jonas seconded that Ii 4c4 be sent 
to tile floor with .:t "Po Pe.ea" ·recoJlllllendii.dun. 

k.epr!lsentativ!! U11c1t:,e11eioo move.d autl ReJ:treaim!:ative Eu-wards aecol'lded tlult TI 464 be 
held in Ccmmitt~e. 

MOTION FA.Uhl), 

Moved 11nd aei:-..onded that 11 464 be aent to t;he fl.oar with u "Do Puti•" rei:0111mond,tti,;.,n, 

MDUOM CAlUUl!D, 

There being nu 
5 p.a. (,,.7 ·7/··-
. /7. / 

'?' ;· /~,- - ... ,. . . • ..... /'" 

It t..11 " ------:-"'_#_ /~ ,..,, I 
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IN THE DIS1RICT COURT OP TBE FOURTK JODICIAL DISTRICT OF iHE 

S?ATE OF IDAHO, !N AND FOR TR? COUNTY OF ADA ................... 
10 IDAllO POWER COMPANY, 

a cot'poration, 
) 
) 

Case No. 81375 

11 

12 

13 
TIS. 

Plaintiff, 
1 
) 

CONSENT JDDGMENT 

$~ATE OF InARO, IDAHO DEPARTMENT 
14 OF WATER l&SOURCBS, et al. 

) 
) 
) 
} 
) 
) 
) 15 

16 

17 

.. 
l)efendants. 

• * * • * ~ * * • • 

Opon stipulation of Plaintiff and the State 

t! Defendants, and good cause app@aring; 

19 

20 

IX IS SEREBY ORDERED, ADJUDGED AND DECREED: 

1. Idah0 . J?ower Company• s water rights shall be as 

21 follows (btacketed na~ts below tefer to company pcoje~ts): 

2'J A. Stat~ Watet License Numbers 36-2013 
( Thousand Springs), 37-2128 , 37•24 72 C tower 
Malad), -'"'37-2471 ( !lpper lla:lad}, · 36-2018 
(Clear Lake}, 36-2026 (Sand Springs), 
02•20S7 (trpper Salmon), 02-2001A, 02-2001B, 
02-2059, ·02-2060 {Lower SalJROn), 02-2064, 
OZ-2065 . ~Blis.sJ, 02-2056 (TVin Falls), 
02-2036 (Shoshone Falls), 02-2032, 02-4000, 
02-4001, and Decree H~•ber 02-0100 (Swan 
Falls) entitl, . the C011pany to an 
unsu.bo.rcUn.ated right of 3900 c.f .s. average 

CONSENT dl1DGK2H'1' -1-
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

IS 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

H 

25 

28 

,:r 

28 

daily flow f .r om April l to Oc t.ob,tt 31, and 
S600 e. f. s. average daily flow fl:0111 November 
1 to March 31, both to be measured at tbe 
Murphy U. s .G. s. gauging station immediately 
bolow Swan Falls. These flows are not 
subject to depletion. The Murphy gauging 
station is located at latitude 43a17•31•, 
Longitude ll6 9 2S'l2•, in NWl/4 NEl/4 SEl/4 
of section 35 in Township l South, Range 1 
West, Boise Meridian, Ada County Sydrologic 
Unit 17050103, on right bank 4.2 miles 
downstreu fr:o• swan tall$ Power Plant,. 7. 5 
miles NE of Murphy,. at river mile 45).5. 

a. The Comp~ny is also entitled to use ehe 
flow of the Snake Rivet at its facilities to 
the extent of its aetuaf beneficial use, .but 
not to exceed those amounts stated in State 
Water Lic:ensa Numbers 36-2013 (Thousand 
Springs), 37-2128 Ir 37-2412 (Lower Malad), 
37~2471 {Opper Malad), 36-2018 (Clear take), 
36-2026 (Sand springs), 02-2057 (Upper 
Salmon), 02-lOOlA, 02-20018, 02-2059 1 
02-20,0 ( t.owec Salmon), 02-2064, 02-2065 
(Bliss), 02-2056 {Twin Falls), 02-2036 
(Shoshone Falla}, 02-2032, 02-4000, 02-4001, 
and Decree Nu:p1ber 02-0100 ( swan Falls)" but 
suc:b rights in excess of the amoun'ts stated 
in l(A) shall be subordinate to subsequent 
beneficial upstream uses upon ~pproval of 
such. us.es by the state in accordance vi th 
Stiate lav unless the depletion violates or 
will violate paragraph l(A). Company 
retains it right to contest any 
appropriation of water in accordance lfith 
State law. Company further retain$ the 
right to comp~l State to take reasonable 
steps to insure the avetage daily flows 
established by this Agreement. at the -Murphy 
O'.S.G.S, gaugtng station. Average daily 
flow, as used herein, shall be based upon 
actual flow eondi tions: · thus r any 
fluctuations resulting from the operation of 
Company facilities shall not be considered 
in the calculttion of the mini~um daily 
strea11 flows set forth herein. 't'his 
paragraph ·shall constitute a subordination 
condition.,.'· 

•' 

c. ~he company I s rights listed in 
paragraph l(A) and l(a) are also subordinate 
to th• uses of those persons dismissed from 
this case pursuant to t.he contra.et executed 
between the State and company intpleMnting 
the terma of tdaho ~ 1161-$)9 and 61-540. 
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2 

3 

4 

5 

6 

7 

8 

9 

o. The Co111pany 1 s ?ights listed in 
paragraph l(A) and l(B) are also subordinate 
to those persons wno bave beneficially used 
water prior to October 1, 1984, and who have 
filed an ll?plication or claim for said use 
by June JO, 1985. 

E. Company'& ability to purchase, lease, 
own, or otherwise acquire wat~t froa sources 
upstreaJD of its polillec plants and convey it 
to and past its power plants ~elo111 Milner 
Dam shall not be 11111ited by this agreeaent. 
Such flows shall be considert"d fluct:uatton.s 
resulting from operation Qf Company 
faei lit:. ies:. 

2. The above-captioned case is hereby dismissed 

10 without prejudice as to a11·remalning defendants other than the 

11 State defendants. 

12 3. ThQ above-captioned case is hereby dismissed with 

13 prejudice as against the State defendants as to all claims of 

14 plaintiff not resolved by the decisions of the Idaho Supreme 

15 Court reported as Idaho Po':fer Co!?Paey v. State ot_ !d~bo, 104 

16 ldabo S70, 661 P.2d 736 and 104 Idaho 575, 661 P.2d 741 {1983) 

17 or by the entry of tbis Judgment. 

18 4. The s~an Falls Agreement, dated October 2s, 1984, 

19 shall not be merged inta nor integrated with this Judg~ent, but 

20 shall remain in fgll force and effect incependent of this 

21 J1.1dgm:ent. 

5. 

tlATED 

0726p 

. ,. 

CONSENT JUDGMENT •3• 
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11 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

* * * * * * * * * * 

12 IDAHO POWER COMPANY, } 
a corporation, ) 

13 r 
Plaintiff, ) 

Case No. 62237 

14 ) 
vs. ) CONSENT JODGMENT 

15 l 
STATE OP IDAHO, IDAHO DEPARTMENT ) 

16 OF WATER RESOURCES, et al. ) 
) 

17 Defendants. ) 

* * * * * * * * * * 18 

19 Upon stipulation of Plaintiff 

20 Defenaants, and good cause appearing; 

ana 

21 IT IS HEREBY ORDERED, ADJUDGED AND DECREED: 

the State 

22 1. Idaho Power Company I s water rights shall be as 

23 follows (bracketed names below refer to Company projects): 

24 

25 

26 

27 

28 

A. State water License Numbers 36-2013 
(Thousand Springs), 37-2128 & 37-2472 (Lower 
Malad), 37-2471 (Upper Malad), 36-2018 
(Clear Lake), 36-2026 {Sand Springs), 
02-205 7 ( Upper salmon) , 02-2 0 OlA, 0 2-2 OOlB, 
02-2059, 02-2060 (Lower Salmon}, 02-2064, 
0 2 - 2 0 6 5 ( B 1 is s ) , 0 2 - 2 0 5 6 { TW in Fa 11 s } , 
02-2036 (Shoshone Falls), 02-2032, 02-4000, 

02-4-001, and Decree Number 02-0100 (Swan 

---
CONSENT JODGMENT -1-



f 

• 

• 

• 

1 

2 

3 

4 

5 

6 

7 

8 
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11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

• 
Falls) entitle the Company to an 
unsubordinated right of 3900 c.f.s. average 
daily flow from April l to October 31, and 
5600 c.f.s. average caily flow from November 
1 to March 31, both to be measured at the 
Murphy U.S.G.S. gauging station immediately 
below Swan Falls. These flows are not 
subject to depletion. The Murphy gauging 
station is located at latitude 43°17'31", 
Long i t u d e 116 ° 2 5 ' 1 2 • , in NW 1 / 4 NE l / 4 SE 1 / 4 
of Section 35 in Township 1 South, Range l 
West, Boise Meridian, Ada county Bydrologic 
Unit 17050103, on right bank 4.2 miles 
downstream from swan Falls Power Plant, 7. 5 
miles NE of Murphy, at river mile 453.5. 

B. The Company is also entitled to use the 
flow of the Snake River at its facilities to 
the extent of its actual beneficial use, but 
not to exceed those amounts stated in State 
Water License Numbers 36-2013 (Thousand 
Springs), 37-2128 & 37-2472 (Lower Malad), 
3 7-24 71 ( Upper Malad}, 36-201 B ( Clear Lake), 
36-2026 (Sand Springs), 02-2057 (Upper 
Salmon), 02-2001A, 02-20018, 02-2059, 
O 2-206 0 (Lower Salmon), 02-20 6 4, 02-2 06 5 
(Bliss}, 02-2056 (Twin Falls), 02-2036 
(Shoshone, Falls), 02-2032, 02-4000, 02-4001, 
and Deer ee Number 02-010 0 ( swan Falls), but 
such rights in excess of the arnoun ts stated 
in l(A} shall be subordinate to subsequent 
~eneficial upstream uses upon approval of 
such uses by the State in accordance with 
State law unless the depletion violates or 
will violate paragraph l(A). Company 
retains it right to contest any 
appropriation of water in accordance with 
state law. Company further retains the 
right to compel State to take reasonable 
steps to insure the average daily flows 
established by this Agreement at the Murphy 
U.S.G.S. gauging station. Average daily 
flow, as used herein, shall be based upon 
actual flow conditions; thus, any 
fluctuations resulting from the operation of 
Company facilities shall not be considered 
in the calculation of the minimum daily 
stream flows set forth herein. This 
paragraph shall constitute a subordination 
condition. 

c. The Company 1 s rights listed in 
paragraph l(A.) and l(B) are also subordinate 
to the uses of those persons dismissed from 

Ada County Case No. 81375 pursuant to th.e 
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l 

2 

E 

4 

5 

6 

7 

8 

9 

10 

11 

contract executed between the state and 
Company implementing the terms of Idaho Code 
§§61-539 and 61-540. -- · 

D. The Company's rights listed in 
paragraph l(A) and l(B) are also subordinate 
to those persons who have beneficially used 
water prior to October 1, 1984, and who have 
filed an application or claim for said use 
by June 30, 1985. 

E. Company's ability to purchase, lease, 
own, or otherwise acquire water from sources 
upstream of its power plants and convey it 
to and past its power plants below Milner 
Dam shall not be limited by this agreement. 
such flows shall be considered fluctuations 
resulting from operation of Company 
facilities. 

2. The above-captioned case is hereby dismissed 

12 without prejudice as to all remaining defendants other than the 

13 State Defendants. 

14 

15 prejudice 

3. The above-captioned 

as against the State a 

16 plaintiff not resolved by the 

case is hereby dismissed with 

endants as to all claims of 

is ions of the Idaho Supreme 

17 Court report as Idaho Power Company v. State. of Idaho, 104 

18 

19 

20 

21 

Idaho 570, 661 P.2d 736 and 104 Idaho 575, 661 P.2d 741 (1983) 

or by the entry of this Judgment. 

4. The swan Falls Agreement, dated October 25, 1984, 

shall not be merged into nor integrated with this Judgment, but 

22 shall remain in full force ana effect independent of this 

23 

24 

25 

26 

27 

28 

Judgment. 

5. Each and -!t}- parties shall bear their own costs. 

DATED this ~ay of ti}~ , 19'((} 

0724p 
CONSENT JUDGMENT -3-
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18 

14. 

15 

16 

17 

18 
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23 
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26 
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COPY 
NO. ----::i;:-=----

FflED 
; ___ pt.1 ___ _ 

JAN 51990 
JOHN BASTIDA, Clerk 
Br REBECCA CASTANEOA 

l:ISPlf'!Y 

IN THE DISTRICT COURT OP TSE FOURTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FO~ THE COONTY OF ADA 

* • • * * * • t • * 

IDAHO POWER COMPANY, 

Flclintiff, 

vs. 

STATE OF IDABO, ACTING BY AND 
THROUG6 THE DEPARTMENT OP 
WATER RESOURCES, ET AL., 

Defendants. 

) 
) 
) 
} 
) 
) 
} 
) 
) 
) 
) 

Case No. 62237 

ORDE'.R FOR 
JUDGMP.N'I' 

ORDER FOR JUDGMENT 

Updn stipulation of the remaining parties, and good 

cause appearing, IT IS HEREBY ORDERED: 

1. The Consent Judgment attached to the stipulation. 

filed August 3, 1989, should be detached ftom the Stipulation, 

executed by Lhe court, and filed. 

2. upon filing of the Judgment, co\ltisel fo.c Idaho 

Power company will serve a true and. correct copy of the 

Judgment as entered upon the per: sons and entities appearing on 

the service list previously prep~red by counsel for Idaho Power 

company. 
3. The i~sue of attorney fees to be· asserted· by 

28 Defendants Mud Flat canal company, cot.tonwooa Mutual Capal 

n~n~R FOR JUDGMENT -1-
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12. 

ts 
14 

15 

16 

company and Dwayne McAndrew is hereby reserved for later 

aecision. Any attorney fees later awaided will be incorporat~d 

in a supplemental judgment to be enteced solely foT that 

pui:pose. 

4. counsel fot I>efendarits Mud Flat canal company, 

cottonwood Mutual Canal Company and Dwayne Mctndrew will hava 

sixty (60) days from the date hereof within which to serve and 

file a cost bill and a brief in suppott of the cost bi 11. 

counsel tor Idaho Power Company will have twenty-one { 21) days 

thareafter to res~ond to the cost bill and the brief in support. 

s. The court ..iill notify counsel when the case may 

be noted for heating._ 

DA'XED this~ day of c;::yo,, V\ , 1flO. 

ALAN M. SCHWARTZMAN' 

District Judge 

17 2927P 

18 

19 

20 

21 

22 

23 

2£ 

25 

26 
I 

27 
,I 

28 

ORDER FOR JODGMENT -2-
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

* * * * * * * * * * 

9 IDAHO POWER COMPANY, 

10 Plaintiff, 

11 vs. 

12 STATE OF IDAHO, ACTING BY AND 
THROUGH THE DEPARTMENT OF 

13 WATER RESOURCES, ET AL., 

14 Defendants. 

) 
) 
} 
) 
) 
} 
) 
) 
) 
) 
) 

Case No. 6 2 2 3 7 

STIPULATION FOR ENTRY 
OF JUDGMENT 

15 

16 

* * * * * * * * * * 

COME NOW the Plaintiff herein, by and through the firm 

17 of Nelson, Rosholt, Robertson, Tolman & Tucker and Defendants 

18 State of Idaho, Idaho Department of Water Resources, 1aaho 

19 Water Resource Board, Idaho Public Utilities Commission and the 

20 Commissioners thereof, {hereinafter referred to as ~state 

21 Defendants 11
), by and through the off ice of the Attorney 

22 General, State of Idaho, and stipulate and agree that the Court 

23 may enter the Consent Judgment attached hereto. 

24 The parties stipulate and agree that the Court may 

25 consolidate the hearing on the Motion for Entry of Judgment 

26 filed contemporaneously herewith with a similar hearing in the 

27 case of Idaho Power Company v. Idaho Department of Water 

28 

STIPULATION FOR ENTRY OF JUD~M~hlm - 1 -



1 Resources, et al., Civil No. 81375, currently pending in this 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

court. 

15 1593p 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

J. ~· DATED this ;;,'; day of July, 1989. 

NELSON, ROSHOLT, ROBERTSON 
TOLMAN & TUCKER 

~~ 
Thomas G. Nelson 

STATE OF IDAHO 

STIPULATION FOR ENTRY OF JUDGMENT -2-





•. . ... 

CONTAACT TO IMPLEMENT 
Chapter 259, Sess. Laws, 1983 

•, 

THIS CONTRACT, Made and enter.ad by and between the 
STATE OF IDAHO, hereinafter referred to as "Idaho", acting by 
and through the Governor of the State of Idaho, pursuant to the 
provisions of Senate Bill No. 1180, 1983 Idaho Session Laws, 
Chapter 259, and the IDAHO POWER COMPANY, a Maine corporation, 
qualified to do business in Idaho, with its principal offices 
in Boise, Idaho, hereinafter referred to as the "Company"; 

NOW THERFORE, in consideration of the mutual covenants 
and agreements herein contained and other good and v_aluable 
consideration, the receipt of which is hereby acknowledged, the 
parties hereby agree as follows: 

CONTRACT PROVISIONS 

1. Definitions 

(a) The phrase "consU..'!lPtive water uses for domestic 
uses" means water for one or more households and 
water used for all othet purposes including 
irrigation of a residential lot in connection 
with each of said households where total use, 
other than water for irrigation of the 
residential lot, does not exceed thirteen 
thousand (13,000) gallons per day. The above 
definition applies whether such uses are direct 
or from a mu..~icipal water supply. The term 
"residential lot'• meai.""ls either a lot in an 
appr.oved . subdivision or · a lot created by.. metes 
and bounds description, which lat had been 
platted or described prior to November 191 1982,. 
or meets the minimum residential · lot size 
requirement in effect on :November 19, 1982, of 
the local govea,.ment agency having jurisdiction. 
The minimum lot size may .be changed by ~~e 
_government agency, but shall not exceed two and 
one-half acres. The teem "consumptiYe water for 
domestic uses" shall include~ in addition to the 
uses listed above, use of water for livestock. 
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(b} 

(c) 

. . •. 
11Nonconsumptive Commercial, Nonconsumptive Munic-
ipal, Nonconsumptive Industrial Use" means any 
CMI use which does not deplete the water of the 
Snake River system above Swan Falls more than two 
acre-feet per day. 

The phrase "substantial investment in irrigation 
Ylells and irrigation equipment'' means an actual 
expenditu:re or: wr:i tten cornmi tment, pursuant to a 
"Water · right application filed prior to November 
19 ~ 1982, or pursuant to a water right permit 
issued prior to November 19, 1982., for a portion 
of the costs of construction or purchase of a 
"Well, or of equipment to be used primarily fo:
irrigation purposes which meets the fallowing 
requirements: 

l. The actual expenditure or wri'tten comrni tme:n.t 
for irrigation ·wells or for irrigation 
equipment equals or exceeds the amount of 
fifteen thousand dollars {$15,000} or the 
actual expenditure or written commitment 
equals or exceeds twenty-five (25) percent, 
-whichever is . less, of the total projected 
cost of the irrigation project; and · 

2. The actual expenditure or ~ritten coromitment 
must hav·e been made prior to November 191 
1982. 

3, The parties have determined that the 
disjunctive "wells or equipment'' more 
clearly effectuates the legislature's intent 
in this regard, notwithstanding the 
appearance of the conjunctive "wells and 
equipment" in·§ _-61-540, Idaho Code. 

{d) The acronym "IPUC 11 refers to the Idaho Public 
Utilities Commission and to any agency successor 
in function. 

{e) The phrase "Ada Cou_11ty Civil No. 81375" refers to 
the following legal action: Idaho Power Compa.7.y 
vs. Idaho Department ·of Water ResouI:"ces, et al. , 
Ada County Civil No. 81375, 

2. Mutual Covenants 

(a) Notwithstanding the pending district _court action 
in Ada Cou..~ty Civil No. 81375 all water users as 
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.. 
defined in paragraphs l(a), and l(b), and all 
consumptive water users who have beneficially 
used water prior to November 19, 1982, pursuant 
to a valid permit, license or decreed right 
existing prior to November 19, 19 82, or val id 
beneficial use claim, and any persons 1who have 
previously made substantial investments in 
irrigation wells or equipment for use pursuant to 
a water right application filed prior to November 
19, 1982,. even though such irrigation wells or 
irrigation equipment were not in operation prior 
to November 19, 1982, may continue the perfection 
of such water right in compliance with Idaho law
without protest or interference by the Company. 

(b) As soon· as practicable after the effective date 
of this contract, the Company and Idaho shall 
dismiss with pcejudice its pending case, Ada 
County Civil. No. 81375, as to those persons who 
in the opinion of · the Company and Idaho, come 
within the class of users identified in paragraph 
2(a) above. 

( c) As to those persons whom the . Company and Idaho 
cannot inti tial ly determine, based upon the 
information available to them, whether or not 
they come within the class of Users identified 
in paragraph 2( a) above, the Company arid Idaho -
acting through the Idaho Department of Water 
Resources, shall · endeavor to obtain the 
information necessary to make a decision as to 
such persons. To the extent it is requested by 
the Company to provide information, the Idaho 
Department of Water Resources shal 1 recover its 
legally authorized costs for researching and 
p~oducing data including copies. The Company 
shall subsequently dismiss ~ith prejudice the 
pending case as to any other persons who are 
determined by the Company and Idaho based upon 
the information received to come within the class 
of users indentified in paragraph 2(a) above. 

(d) The Company and Idaho shall not assert any claim 
for injunctive relief or compensation for 
depleted flows at th~ Swan Falls Dam or other 
company darn from those persons dismissed from Ada 
County Civil No. 81375, and \w'ill not protest the 
issuance of a permit or license to such persons 
on account of the depletion of flows at the 
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.. 
Companyrs hydro dams for water uses coming within 
the provisans of Idaho Code§ 61-539. 

(e) The Compan~ and Idaho shall not name as 
defendants in any action, or assert any claim 
against, holders of consumptive water uses for 
domestic, nonconsump- tive commercial, 
nonconsu.rnptive industrial, or nonconsurnptive 
municipal uses from the Snake River watershed 
above Swan Falls Darn occurring from and after 
November 19, 1982, unless such action or claim is 
unrelated to such uses, or unless such uses would 
result in a violation of the Company's water 
right as defined in paragraph 7 (A) of the 
contract attached hereto as Exhibit '];._, or in a 
violation of the minimum stream flow established 
by the State Water Plan. 

3, Intent of the Act a.~d of the Contract 

(a) It is the intent of the Act (C..li.apter 259 r S.1. 
1983) and of this Contract, and the 
interpretation. of both parties hereto, that 
dismissal of defenda.,ts by the Company pursuant 
hereto and failure of the Company to pursue any 
remedies against persons coming within the terms 
of paragraphs Z(d) ·and 2(e) hereof during th.e 
existence of this contract shall, not expose the 
Company to claims before the IPUC in the event of 
later termination of this contract under the 
provisions of paragraph 7{ a), and that the IPUC 
will lack jurisdiction of such claims in the 
event of termination of this Contract· under the 
provisions of paragraph 7(a). 

{b) In order to implement the Act and this contt:act 
in accocd.ance with the intent, . tn,e -Company and 
Idaho shall move the District Court in Ada County 
Civil No. 81375 under the provisions of I.R.C.P, 
4l(a){2) to dismiss said case with prejudice as 
to the defendants entitled to dismissal under 
this Contract. The provisions of I .c. 61-539 
relating to !PUC jurisdiction shall only apply as 
to the qualifying uses of each defendant so 
dismissed. 

(c) The dismissal shall be binding upon the plaintiff 
irrespective of any declaration by a court of 
competent jurisdiction that S .B. 1180 is null, 
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.. 
void or of no effect. The dismissal shall be 
construed as an abandonment by the Company 0£ 
that portion of its claims for damage against the 
state and its agenc:ies arising from the issuance 
of perrni ts or- 1 icenses to those holders or their 
predecessors. 

4. Third Party Beneficiaries 

Persons coming within the class of users identified in 
pacagraphs 2(a), 2(d) or 2{e} al;>ove are third party 
beneficiaries of this contract . who may seek 
enforcement of applicable provisions, except as to 
paragraph 3, in accordance with the laws of the State 
of Idaho. By executing this contract, the Company 
agrees that its claimed water rights are subordinate 
to the rights coming within the provisions of 
paragraphs 2{a), 2(d) and 2(e). 

5. Exceptions 

No provision cf this Contract is intendeds nor shall 
it have the effect of _ limiting in any man..'T'lei: the 
nature or scope of the claims or defense which may be 
utilized by any party to the action remanded· to 
district court by the Idaho Supreme. Court in Case No.~ 
13794. The parties agree ·t.hat by executing this 
Contract, the State is not conceding noi: agreeing that· 
the users or uses identified in paragr·aphs 2 (a), 2{-d) 
or 2{e) in fact interfere with the Company's claimed· 
water rights or that the surface water or grou..~d water 
used or to be used by such users or uses does in fact 
contribute to the flow of the Snake River. The 
parties agree that by· executing this Contract the 
Company is not conceding nor admitting that it cannot 
state or prove a claim against those water users 
identified in 2{a), 2(d). or 2{e), nor anv other users 
or potential users of. watez:- from the sa.rne sources. 
Neither the plaintiff nor the defendant by this 
contract makes any admission regarding the nature or 
quality of the water rights at issue in this or any 
other litigation. Nor does the st2.te make any 
ad.miss ion that the ground waters or various reaches of 
the Snake River are an interconnected water system. 

6. Term 

This Contract shall take effect when executed and 
shal 1 continue in effect until terminated in 
accordance with the provisions of paragraph 7 hereof. 



.. 

7. Termination 

(a) In the event the Act is amended or repealed, this 
Contract shall terminate on the effective date of 
said law amending or repealing the Act, unless 
the parties keep this contract in force by way of 
written addendum.. In the event of termination 
under paragraph 7(a), this contract shall be null 
and void on and after the date of termination 
except as to paragraphs 1, 3, 7, and 8, which 
shall continue in force and effect. 

(b) In addition to a.11.y termination that may occur 
under the ·provisions of paragraph 7 ( a) hereof, 
this contract shall terminate (1) on the date the 
contract has been -performed according to its 
terms or (2) on the · date any decree entered in 
Ada County Civil No. 81375 is final following on 
appeal or expiration of the period for appeal, 
whichever of the foregoing (1) or (2) occurs 
later. In the event of termination U..T1der 
paragraph 7 (b), this. contract shall be null and. 
void on and after the date of termination, except 
as to paragraphs L 2(d), 2(e) and 3 which shall 
continue in force and effect, 

(c) In the event that the agreement between the 
Governor: , the Atto:cney Gener al and the Company 
dated October 24, 1984 and attached hereto as ·· 
Exhibit A is not ,implemented or js terminated by 
breach, then this . con tr act ·shal 1 also ter:minate,, 
except to the extent this contract has been 
performed as of the date of termination. 

8. Waiver of Defenses 

In the event the Contract is te.rmina.ted under the 
pro·..risions of paragraph 7{a), the defenses of statute 
of limitations, abandonment, adverse possession, 
statutory forfeiture, laches, waiver and other 
applicable common law defenses due to action or 
inaction of the Company during the period the Contract 
was in existence shall not be available against the 
Company on behalf of persons against whom the Company 
did not attempt ta state ·a claim based on the 
existence of this contract for a period of two {2) 
years after the date of such terminati~n, unless the 
parties keep this Contract in force by way of written 
addendum, 
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9, Authoritv of Department of Water Resources not affected 

This Contract shall not be construed to limit nor 
interfere with the authority and duty of the Idaho 
Department of Water Resources to enforce and 
administer any of the laws of the State whicb. it is 
authorized to enforce and administer. 

10. Modification 

This Contract may not be modified except in writing, 
executed by both of the parties hereto. 

11. Successors 

The pr:ovisions of this contra.ct shall bind and inure 
to the benefit of the respective successors and 
assigns of the parties. 

12. Ent ire Agreement 

This Contract sets forth all the covenants, promises, 
provisions I agreements, conditions and understandings 
between the parties implementing the Act, and ·there 
are no covenants, provisions s promises, agreements, 
conditions or understandings, either oral or written 
bet~een them other than are herein set forth. 

13. Nonlimitations 

· 14. 

This Contract is not intended, nor shall it be 
construed, to limit the rights of either -party to 
prevent the institution or continuance of water uses 
not in compliance with the laws ·of the State of Idaho. 

Effect of Section Headincrs 

The section headings appearing in this Contract are 
not to be construed as interpretations of the text but 
are inserted far convenience and reference only. 

15, MultiDle Originals 

This contract is executed in triplicate. Each of the 
three contracts with an original signature of each 
party shall be an original. 
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IN WITNESS WHEREOF, the parties have executed this 
agreement at Boise, Idaho. 

• EVAN'S 
Governor of the 
State of Idaho 

•, ( 1 •\ IJ . , ' r. 
•• I 

( Corpo'i:'a.te0 Seal of Idaho 
' I Power Company) 

1 . 

,") ,. 
~•'\. ' 

' ,.1·.1 ,\ \ 
. '. 

APPROVED ;a_s TO FORM: 

of the 

IDAHO POWER COMPANY' 

By: ~(r.,µ..-,, 2 ~~ 
E. BRUCE 

Chairman of the Board 
and Chief Executive 
Officer 

of the State of Idaho) 

ATTEST: 

CERTIFICATE OF SECRETARY 

Paul L. Jauregui, as secretary of Idaho Power Company, 
a Maine Corporation, hereby certifies as follows: 

affixed 
{l) 
to 

That 
the 

the corporate 
instrument is 

seal, or 
in fact 
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facsimile 
the seal 

thereof, 
of the 
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. · ' 
) 

. .. 
corporation, or a true facsimile thereof, as the case may be; 
and 

(2) That any officer of the corporation executing the 
instrument does in fact occupy the official position indicated, 
that one in such position is duly authorized to execute such 
instr~~ent on behalf of the corporation, and that the signature 
of such officer subscribed thereunto is genuine; and 

(3} That the execution of the instrument on behalf of 
the corporation has been duly authorized. 

Paul L 
Secret Company 

STATE OF IDAHO ) 
) ss. 

County of Ada ) 

On this A,S.d. day of~- 1984.~.- before me, a 
Notary Public, in and for: saicounty a:p.d Sta;;e, personally 
appeared JAMES E. BRUCE, and PAUL L. JAUREGUI, known or 
identified to me to be the President and Secretary, 
respectively of Idaho Power Company. the corporation that 
executed the foregoing instrument,. and acknowledged to me that 
such corporation executed the same. 

IN WITNESS Wh"EREOF, I . have hereunto set my hand and 
affixed my official seal the day· and year in this certificate 
first above written . 
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STATE OF IDAHO ) 
) ss. 

Cqunty of Ada ) 

On this ots"d day of ~!1-t , 1984:, before me,. a 
Notary Public, in and . for saiC01;1IltY and State, personally 
appeared JOHN V. EVJl.NS, known or identified to me to be the 
Governor of the State of Idaho and PETET. CENA..~OSA, known to 
me to be the Secretary of the State of Idaho; 2nd acknowledged 
to me that they executed the sa~e. 

IN WITNESS WHEREOF, I have he:teunto set my hand and 
affixed my official seal the day and yeac in this certificate 
first above written. 

I • , ,, . " 
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Internal Revenue Code . 

SECTION 2. It is not the intention of the legislature, by enact
ing this legislation, to limit the application of Idaho income tax 
regulation 27-4.1.a.ii. 

SECTION 3. An emergency existing therefor, which emergency is 
hereby declared to exist, this act shall be in full force and effect 
on and after its passage and approval, and retroactively to January 1, 
1983. 

Approved April 20 1 1983. 

CHAPTER 259 
(S.B. No. 1180, As Amended) 

AN ACT 
RELATING TO JURISDICTION OVER THE WATER RIGHTS OF AN ELECTRICAL CORPO

RATION BY THE IDAHO PUBLIC UTILITIES COMMISSION AND TO CONTRACTS 
BETWEEN AN ELECTRICAL CORPORATION AND THE STATE OF IDAHO RELATING 
TO SUCH WATER RIGHTS; AMENDING CHAPTER 5, TITLE 61, IDAHO CODE, BY 
THE ADDITION OF A NEW SECTION 61-539, IDAHO CODE, TO PROVIDE THAT 
THE COMMISSION HAS NO POWER OR JURISDICTION TO MAKE ANY DETERMI
NATION, DECISION, RULE, DEMAND, REQUIREMENT, OR ISSUE ANY ORDER OR 
DECREE INVOLVING OR RELATING TO THE FAILURE OR REFUSAL OF AN ELEC
TRICAL CORPORATION TO PROTECT ITS WATER RIGHTS FROM DEPLETION OR 
LOSS TO JUNIOR PRIORITY CONSUMPTIVE USES PRIOR TO NOVEMBER 19, 
1982, CERTAIN CONSUMPTIVE USES FOR IRRIGATION PURPOSES WHERE SUB
STANTIAL INVESTMENT IN IRRIGATION WELLS AND IRRIGATION EQUIPMENT 
WAS MADE PRIOR TO NOVEMBER 19, 1982, BUT WERE NOT IN OPERATION IN 
1982, AND JUNIOR PRIORITY CONSUMPTIVE USES FOR DOMESTIC, 
NONCONSUMPTIVE COMMERCIAL, NONCONSUMPTIVE INDUSTRIAL OR 
NONCONSUMPTIVE MUNICIPAL USES AFTER NOVEMBER 19, 1982, AND PROVID
ING APPLICABILITY TO SPECIFIED COMMISSION PROCEEDINGS; AMENDING 
CHAPTER 5, TITLE 61, IDAHO CODE, BY THE ADDITION OF A NEW SECTION 
61-540, IDAHO CODE, TO PROVIDE FOR NEGOTIATION AND EXECUTION OF A 
CONTRACT ON BEHALF OF THE STATE OF IDAHO WITH ELECTRICAL CORPORA
TIONS RELATING TO CERTAIN WATER RIGHTS OF AN ELECTRICAL CORPORA
TION AS A RESULT OF IDAHO SUPREME COURT OPINION NO. 13794 FILED 
NOVEMBER 19, 1982, AND PROVIDING THE GUIDELINES FOR CERTAIN PROVI -
SIONS WHICH SHALL BE INCLUDED IN ANY SUCH CONTRACT; AND DECLARING 
AN EMERGENCY AND PROVIDING THE EFFECTIVENESS OF SECTION ONE IS 
CONTINGENT UPON THE SIGNING OF A CERTAIN CONTRACT SY CERTAIN PAR
TIES. 

Be It Enacted by the Legislature of the State of Idaho: 

SECTION 1. That Chapter 5, Title 61, Idaho Code, be, and the same 
is hereby amended by the addition thereto of a NEW SECT.ION, to be 
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known and designated as Section 61-539, Idaho Code, and to read as 
follows: 

61-539. WATER RIGHTS OF AN ELECTRICAL CORPORATION -- NO COMMIS
SION JURISDICTION. The commission shall have no power or jurisdiction 
to make any determination, decision, rule, demand, requirement, or 
issue any order or decree involving or related to the failure or 
refusal of an electrical corporation to protect its hydropower water 
rights from depletion or loss to (1) junior priority consumptive water 
uses for any consumptive purpose prior to November 19, 1982, (2) jun
ior priority consumptive water uses for irrigation where substantial 
investments in irrigation wells and irrigation equipment were made 
prior to November 19, 1982, but were not operating in 1982, and (3) 
junior priority consumptive water uses for domestic, nonconswnptive 
commercial, nonconswnptive industrial or nonconsumptive municipal uses 
occurring from and after November 19, 1982. 

This section shall apply not only to future proceedings concerning 
claims the cause for which arose prior to November 19, 1982, but also 
to proceedings pending before the commission at the time this act 
becomes effective, and any claims which might be asserted against the 
electrical corporation for depletions from uses within (1), (2) or (3) 
above. 

SECTION 2. That Chapter 5, Title 61, Idaho Code, be, and the same 
is hereby amended by the addition thereto of a NEW SECTION, to be 
known and designated as Section 61-S40, Idaho Code, and to read as 
follows: 

61-540. AUTHORIZING NEGOTIATION AND EXECUTION OF CONTRACTS BY THE 
STATE OF IDAHO WITH ELECTRICAL CORPORATIONS REGARDING CERTAIN WATER 
RIGHTS IDENTIFIED IN SECTION 61-S39, IDAHO CODE. The governor of the 
state of Idaho or his designee is hereby empowered to negotiate and 
the governor to execute a contract on behalf of the state of Idaho 
with any electrical corporation which has filed or may file suit 
against water users or possible water users, said electrical corpora
tion seeking to stop junior prior consumptive water uses as a result 
of Idaho Supreme Court Opinion No. 13794 in "Idaho Power Company vs. 
State of Idaho, et al," filed November 19, 1982. Each tontract shall 
provide, among other things, that (1) all consumptive water users who 
have beneficially used water for any consumptive purpose prior to 
November 19, 1982, or any person or persons who have previously made 
substantial investments in irrigation wells and irrigation equipment 
and have pending a water permit or application, even though such irri
gation wells and irrigation equipment were not in operation prior to 
November 19, 1982, may continue the water licensing process, (2) per
sons included within the provisions of (1) above are third party bene
ficiaries of said contract, (3) the electrical corporation shall, 
where any suit is pending in which a person is within the class of 
consumptive users identified in (1) above, move the court for the dis
missal from the suit of such person or persons, (4) said contract 
shall be conditional upon the passage and approval of this act but 
shall terminate if section 61-539 or 61-540, Idaho Code, be subse-
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quently amended or repealed, and (5) in the event this act be amended 
or repealed, the defenses of statute of limitations, abandonment, 
adverse possession, statutory forfeiture, latches, waiver, estoppel 
and other applicable common law defenses shall not be available 
against said electrical corporation following said contract termina
tion for a period of two (2) years, unless the parties mutually con
sent to keep said contract in effect by addendum . 

SECTION 3. An emergency existing therefor, which emergency is 
hereby declared to exist, this act shall be in full force and effect 
on and after its passage and approval, provided, however, that the 
provisions of Section 1 of this act shall be in full force and effect 
only after the signing of the contract provided for in Section 61-540, 
Idaho Code, by the Governor of the State of Idaho and an appropriate 
electrical corporation. 

Approved April 25, 1983. 

CHAPTER 260 
(S.B. No. 1200) 

AN ACT 
EXPRESSING LEGISLATIVE INTENT WITH RESPECT TO THE TOTAL APPROPRIATION 

OF THE OFFICE OF THE GOVERNOR; APPROPRIATING MONEYS TO THE OFFICE 
OF THE GOVERNOR AND DESIGNATING PROGRAM LIMITS FOR FISCAL YEAR 
1984; EXPRESSING LEGISLATIVE INTENT WITH RESPECT TO THE COMMISSION 
FOR THE BLIND; AND REAPPROPRIATING CERTAIN MONEYS TO THE MILITARY 
DIVISION. 

Be It Enacted by the Legislature of the State of Idaho: 

SECTION 1. It is legislative intent that the total appropriation 
for the Office of the Governor not exceed the following amounts from 
the listed accounts, for the period July 1, 1983, through June 30, 
1984: 
FROM: 
General Account 
Interagency Billing and Receipts Account 
Pacific Northwest Regional Commission Account 
Comprehensive Employment and Training Act Account 
State Planning Account 
Idaho Travel and Convention Account 
Idaho Development and Publicity Account 
Economic and Community Affairs Account 
Public Employees 1 Retirement System Account 
Liquor Account 
State Insurance Fund Account 
Office on Aging Account 
Older Americans Account 

$ 4,582,700 
190,600 
285,200 

40,200 
14,200 

2,133,600 
111,900 

6,321,600 
1,113,100 
6,095,600 
1,383,900 
1,266,700 
2,959,900 
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The commission shall have no power or jurisdiction to make any determination, decision, rule, demand, 
requirement, or issue any order or decree involving or related to the failure or refusal of an electrical corporation to 
protect its hydropower water rights from depletion or loss to (1) junior priority consumptive water uses for any 
consumptive purpose prior to November 19, 1982, (2) junior priority consumptive water uses for irrigation where 
substantial investments in irrigation wells and irrigation equipment were made prior to November 19, 1982, but 
were not operating in 1982, and (3) junior priority consumptive water uses for domestic, nonconsumptive 
commercial, nonconsumptive industrial or nonconsumptive municipal uses occurring from and after November 19, 
1982. 

This section shall apply not only to future proceedings concerning claims the cause for which arose prior to 
November 19, 1982, but also to proceedings pending before the commission at the time this act becomes effective, 
and any claims which might be asserted against the electrical corporation for depletions from uses within (1), (2) or 
(3) above. 

S.L. 1983, ch. 259, § I. 
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➔ § 61-540. Autbori7Jng negotiation and execution of contracts by the state of Idaho with electrical 
corporations regarding certain water rights identified in section 61-539, Idaho Code 

The governor of the state of Idaho or his designee is hereby empowered to negotiate and the governor to execute a 
contract on behalf of the state ofldaho with any electrical corporation which has filed or may file suit against water 
users or possible water ·users, said electrical corporation seeking to stop junior prior consumptive water uses as a 
result of Idaho Supreme Court Opinion No. 13794 in "Idaho Power Company vs. State of Idaho, et al," filed 
November 19, 1982. Each contract shall provide, among other things, that (I) all consumptive water users who 
have beneficially used water for any consumptive purpose prior to November 19, 1982, or any person or persons 
who have previously made substantial investments in irrigation wells and irrigation equipment and have pending a 
water permit or application, even though such irrigation wells and irrigation equipment were not in operation prior 
to November 19, 1982, may continue the water licensing process, (2) persons included within the provisions of (1) 
above are third party beneficiaries of said contract, (3) the electrical corporation shall, where any suit is pending in 
which a person is within the class of consumptive users identified in ( l) above, move the court for the dismissal 
from the suit of such person or persons, (4) said contract shall be conditional upon the passage and approval of this 
act but shall tenninate if section 61-539 or 61-540 [this section], Idaho Code, be subsequently amended or 
repealed, and (5) in the event this act be amended or repealed, the defenses of statute of limitations, abandonment, 
adverse possession, statutory forfeiture, latches [}aches], waiver, estoppel and other applicable common law 
defenses shall not be available against said electrical corporation following said contract termination for a period of 
two (2) years, unless the parties mutually consent to keep said contract in effect by addendum. 

S.L. 1983, ch. 259, § 2. 
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MINUTES 

RESOURCES AND ENVIRONMENT COMMITTEE 

MARCH 30, 1983 

PRESENT 

RS 9409 
Senator Noh 

RS 9410 

RS 9413Cl 

RS 9420 

Mr. Dunn 

MOTION 

Room 4 3 3 , 1 : 3 0 

All members of the committee were present. 

Chairman Noh called the meeting to order. 

This legislation is to protect existing water 
users in the Snake River basin above Swan Falls 
from legal challenges by Idaho Power and to 
gain control for the state of Idaho our future 
uses of the unappropriated flowing water of 
the state. 

The legislation will do as above plus establish 
a minimum stream flow at Murphy of 5,400 cfs, 
which will automatically return to the current 
minimum of 3,300 cfs at the end of two years. 

This legislation will do as RS 9409 and provide 
for management purposes, that diversion will not 
be made directly from the main stem of the Snake 
from Milner Dam to Swan Falls for a period of 
two years. 

This will protect existing water users in the 
Snake River Basin above Swan Falls from legal 
challenges by Idaho Power Company. 

Senator Noh asked Mr. Dunn, Water Resources, 
to what degree each of the above bills would 
affect the issuance of water permits. 

RS 9409: I could issue water permits with 
conditions. RS 9410: Under this, I could not 
issue any permits unless it could be proved 
the permits would not impact the 5,400 c 
RS 9413Cl: Any application I have on hand 
I could not approve if it directly diverted 
water from the main stem of the Snake from 
Milner Darn to Swan Falls. 

Senator Reilly moved and Senator Ringert seconded 
all four pieces of legislation be sent to print. 
(No action taken) 
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SUB MOTION 

, 

The Chairman said his intentions are to vote 
on these bills before taking action on SB 1180. 
This comment brought forth a substitute motion. 

Senator Peavey moved and Senator Williams seconded 
all four RS's be printed and then considered 
along with SB 1180 at the same time. Motion 
carried on voice vote. 

There being no further business, the meeting 
adjourned. 

. ~-
·, ) \ "·----- - -~ [_____/·· 

Laird--'Noh, Chairmah-· 
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TRANSPORTATION 

TO: RESOURCES AND ENVIRONMENT COMMITTEE MEMBERS 

FROM: SENATOR WILLIAMS, ACTING CHAIRMAN 

Attached is a copy of RS 9427. Please review and indicate 
below your approval or disapproval of sending it to be 
printed. 

Initial your desire below: 

AYE NAY 

NOH 

SVERDSTEN 
----------1 

CHAPMAN 

RINGERT 

KIEBERT 

BEITELSPACHER 

l?E.AVEY 

REILLY 





r 

APRIL 4, 1983 

PRESENT 

SB 1186 

SB 1188 

SB 1180 

MINUTES 

RESOURCES AlW ENVIRONME!JT COMMITTEE 

, 

Room 433, 1:30 

All members of the Committee were present. 

Chairman Noh called the meeting to order. 

Chairman Noh opened the meeting with the remark 
that due to a recent Supreme Court ruling SB 1187 
was unconstitutional as the legislature does not 
have the power to change the water policy set by 
the Water Resource Board. 

The bill subordinates all water for hydro power 
purposes. It will protect all those using water 
prior to Novew~er 19, 1982. Those with substantial 
investments in irrigation wells and/or equipment 
as of November 19, 1982 will be allowed to finish 
licensing process. Future domestic, municipal 
for household purposes, and nonconsumption municipal, 
commercial, and industrial use will be allowed. 
Idaho Power is protected from claims by ratepayers 
for failure to protect its water rights from those 
water users listed above. Protection for both 
Idaho Power and water users occurs upon the sign-
ing of the contract by the Governor and Idaho Power. 
All portions of the act are severable. 

Same as SB 1186 except that no direct diversions 
from the Snake River from Milner Dam to Murphy 
gauge would be allowed from the date of the act 
until March 10, 1985. This will allow well per
mits to be issued during this period, and also 
diversions from tributary streams, with the noti
fication that compensation may be required pending 
outcome of Idaho Power court challenges to sub
ordination. 

This legislation is an Idaho Power proposal. It 
includes only their language for protecting exist
ing water uses and some future uses, and protection 
for Idaho Power from failure to defend their water 
rights. It differs in this respect from SB 1186: 
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; 1189 

:eg Panter 
1aho Power 

iike Gilmore 
:uc 

Ken Dunn 
Water Resource 

Motion 
SB 1180 

a. Future domestic, municipal for household 
purposes and other nonconsumptive uses are not 
protected by contract. Idaho Power is not pro
tected from claim for municipal use for household 
purposes. 
b. Idaho Power is protected from actions by the PUC 
upon passage of the bill, but protection for water 
users is not realized until Idaho Power and the 
Governor sign the contract. 

Subordination language only. 

Regarding bills 1186, 1187 and 1188, there is a 
constitutional question on their unity of subject 
'matter ·and they would also violate the fundamental 
requirements of due process; i.e. notice to affected 
individuals, an opportunity to be heard and present 
evidence and an order based upon the evidence. 
Idaho Power would like to see SB 1180 go out and 
if the committee sees fit, they can act on SB 1189 
and that way the two issues would. be acted on 
separately. 

The PUC is not particularly concerned about the 
problem raised by·Idaho Power. It is felt the 
language in SB 1186 and SB 11881 Section 2, 61-589, 
{b} should also be in SB 1180. If the PUC does 
not have any power, then the Legislature should 
over ... ;hat the "reasonable level" of hydroelectric 
production is for Idaho Power. 

Senator Peavey asked Mr. Lanham what he thought 
about an amendment to SB 1180 as suggested by 
the PUC. Mr. Lanham s d he didn 1 t think the 
Legislature should get involved in the rate
making process. 

Senator Noh said he has heard concerns regarding 
a water bank. 

Believes a water bank is a couple of years away 
before being viable and for this reason feels 
subordination is important. 

Senator Williams moved and Senator Little seconded 
SB 1180 out with a 11 do pass" recommendation. 
{No action taken as substitute motion passed) 

-
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ub. 
lotion 
. 180 

~oll Call 
Tote 

!I.mended 
,ub. Motion 
1188 

Roll Call 
Vote 

Motion 
1189 

Sub. 
Motion 
1189 

Roll Call 
Vote 

HCR. 13 

Motion 

Senator Peavey moved and Senator Kiebert seconded 
SB 1180 go to the 14th order. Motion carried on 
a 6-4 roll call vote . 

AYE: Senator Williams, Little, Chapman, Kiebert, 
Beitelspacher and Peavey. NO: Senators Noh, 
Sverdsten, Ringert and Reilly. 

S;nator Reilly moved and Senator Sverdsten seconc2d 
the bill go to _the floor ''without recommendation.'' 
Motion failed on roll call vote of 4-6. Vote was 
then taken on t.'"ie substitute motion which passed. 

AYE: Senators Noh, Sverdsten, Ringert and Reilly. 
; NO: Senators Williams, Little, Chapman, Kiebert, 

Beitelspacher and Peavey. 

Senator Beitelspacher moved SB 1189 be sent to 
the 14th order, seconded by Senator Kiebert. 
Motion carried on voice vote after substitute 
motion failed. 

Senator Williams moved 
the bill go out with a 
Motion failed 5 to 5. 
motion which passed. 

and Senator Ringert seconded 
"do pass 11 recommendation. 
Vote then taken on original 

AYE: Senators Noh, Williams, Sverdsten, Chapman 
and Ringert. NO: Senators Little, Reilly, Kiebert, 
Beitelspacher and Peavey. 

A concurrent resolution directing the Department 
of Water Resources to conduct studies of water 
projects on the Weiser River Basin be continued 
and, in particular, that a site for a major storage 
project on the Weiser River be identified. 

Senator Beitelspacher moved and Senator Ringert 
seconded the bill go out with a »ao pass• re
commendation. Motion carried. 

Meeting adjourned 2:55 p.m. 

~??1/~ 
BevMuliins ysecretary 

~ 





>llth.J'l'£$ 

RE!.Ouac:.::s ANO CO~IS!;;HVl\.TJ;J:[ CO;-!HI'l"~'l::i:; 

April o, l:J 33( A) 

Room 412 - Statehous~ 
... 

All 1-Je:noeri. present, exc::iZ!pl:: 

RepresHntatives Wincha~tor, St~c~i, Orme, TrilU1aao~, fu1y~olda, 
Ed.,,ards, Tuck.er, J()hnsor, (.)5) and :iitc!l.:!ll. 

Mr. Gortlon Trotn.bl>:i!y, Da:,.u,rtm~nt o! Lands 

c.:hairm@ Ch.:i.tliurn called the meeLinq to orcl+u; ;\t t:00 P. !-1. 

Repre=i:::!ntat.iV.:t Suttun moved and rte"."}res':!nt£J.tiva Judd seconded 
1:hat the t-linuc.e:. nf th.i p.revi::itis meetinq b~ i!.pproved. 

MO'l'l.t):• CARRIED, 

S'l'A1'ING LJ::GISI.11.!'!VF.: Fr.~lOINGS A.i:m DIRECTING 'l'HZ LEGISLATIVE COUNCIL 
TO ~§W:Efsu A COMMITTEf: TO u;;.mzRTAKE AflD co~fFLBTE A S'l'UD'?{ RE:LA'!'l:ttr. 
TOFIRE PI~i'Io=:i 0~1 IDAHO' s roFE.ST r,A.\JDS MD 'l'O u:1or:: R'l'As<l;l! AiUJ ~ 
COHPLETEASTUDY R.l:!LA'l'!NG '1'0 fIRE PROTECTION FOR S'l'ATt:::~owwEn RA~G::i; 
LA!mS MD TO CO!ISIDER A STUDY RF.T,AT:B'GTO ALT.l!.HiiATIVF. METHODS QF 
I-'U~to!NG OF· THii: AmmHSTRlttfVE-C□S:T° OF5'rA~E TUrar;n Sh.LES, •w~ 

Mr. rro~~ley testified before the committee that this prqpo~ed 
legislat:.ion wai:: nearletl becauli1e for the past several y~<1rs 1;!\lit 
moneys avai,l::tbl1~ tto f.ully fund their fire P,rOrJra.ln lll!!.ve been de 
mi.nishln,:r t.o l:.hu point •..,her;i. t~1ey ili'!.ve not. oeen able ta f1.1lly 
p,;,y t-neir contractu.o.l ol.)lignt.i.ons to t.,1~ Unit!:!d Sti?it(~s t-·ori::l::aC 
Service for prot~~cting i:1ta:.e and. privat.~ lan1ir. witi•1ln the bounci-
.irio::. of tHe national f.;J:r,GH,ts. tii:l :,:1a.i.d, und~r cur.rent f.ed~rc1l 
policy I i~~terest must be cnargad an unpaid bills and additior1ally, 
it may be necessary to par them atfse~. 

Re,)rc~ent,it.i.ve Little movad ,:md Hapt'P.Gent.'!.tive Haar.ienson 5.::!condcr..l. 
t:.o :aHiHl 8CII l0l3 Lo !:.he flrn:ir:- with a ·•rio f."l\E:S" recomm~nda.tioa. 

M0'rlO;ai CAHRir~D. Reprel:lcntativtil .LittlP- will ~ponsor. 

Thf! ll'Wileti;ig wa~ recessed at 1; l.S l'. u. a.n!J will continue: upo:i 
ad·journment of the House. 

C:l\airman c:1atburn t.:<lllect tile m~aLing to onl.:lr .:it :;;: 35 P. M. 

i'1r. Greq Pa:-iter, Id.:iho Po•,vet" Comp.an'/ 
J-t:r:. Ctc.y P..nu-::i!:'it, Hoto:dzG::d Recreation 
Mr. i;c.n ;Jorde, ll.::;,ni.ct11Krnt ot Pi::;h an,l Gi:li:Ha 

Rt: T.A.'l'!~Tn 'ro JiJR r :mIC'l'TO~I OVl'! ;:t TlJJ:: dNl't::R ;tlGtl'l'[; 01~ A:'1 ELi":C:TRIC PUf.lLI .:: 
l:Jf't£rr-;-{~i1Y Till:: tDAr.[0 PUJ::..rc 1J'i':ti~'f•f,:'Zi. LX):•IJ!!liSlO.\J i\.,/f) TO C0:,.1Tl.<i\C'J'1:i 
i'ft•r·:•1Ei!:r1 Mi c:r.;':CTRfc PO:.!Lk u·rnr1.:r,\ifo ·r.1;.; :>'i,\TF. oF foJi:::.Rnti:.:J:"i-1'mG 
1ro ::lui:.::i ~fNJ.'l.::.11 RICH!-~ 

:,\,:. l?antr~r testifiQ.J t::!i.it t,·,::.:; ui ll ''Ji'l!!f.l 1:.!1~ w,tt:~r vc.eJ:H m.or~ i;,~.

curit/ ;rnd l;; d.~i;igneu to cl-::.1r Ull tnc 11at;n· rig.its tM,t: ar:zi in 
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je:o?n1:·dJ' .,,15 t1 r-A~;ull Qf t'.tlt.:· !JLl~j1:eme t:ourt':; rJ,3ci::::;,ir:Jn oa .ir~v.?m·~ 

ber lJ, BS'."!. 

Mr. P,mt:er l'.'<.-lpliad tn.J.t, a.t r.hi:::i point in tim-3 r the:; hav~ <J!lC 

act.ion goin'J on today wi1id1 L!; t.:h,~ action of tJH;i ~t<ltl1 tr:;iag 
t::r s~c:k s1.1bor:l.i:u1tio,i uf t:i.•~ ,,1,,:iter riq11t:1 ut S·,,an L':.i 11.co. Th11l 
i:,,;ue \,ill :.JC! de.ilt w~t:, 3t t:10 tcJ:;,:r.~l l::ivel.. 

·. OOTIO:-l; ne.p. Di!. tern11n moved ilnd n.ep, !:: tit ton i::~cond•:.id that :, ll 30 9u to ti1..i 
f.l..oo.i;: uith a "no Pn.ss ·• rccomn!;!ndal:ion. 

!!OT I O~l CAHiH::: rl. Ch e1 i rrnan c '.lat'~ urn ',1 i .l l :3 l),'.'.l;l :,l •) r I.::\~ :;, i 11 • 

S ll:l·J; ~~.I,,/,'rI:,,:-; rr2. ]:'TS~l~_·'UJ :;:!..T:.. co·.1:1rn:~IO_l :},Y,'.t':l·)~'-I'.i'Y '.'.'::J '.'~<0,lllo.:.: 1',~ '·.'1' 
.'!.'_il.:..: L't)M:·its::; l L1.'l _:LW ;;:·n·~~ g_ l :1'1'0 c:q~w"~i)T!._V...: Ac.:lt:.c:;.lli; i'f5, \'/!'rd (,;'-. .... ~u. .. -
HOi.D .. S P.'3 TO C.:LJS:3 Ci·:P.TAI.l Ll'tiJD:::i TO Ti:!2 u~.;,:: ()? :-10'l'O:l.IZ...:ll VEHIC.:...::s. 

1-fr. l'iorrie. told the comr.iittee th.;i.t t:.i18 Fish and Gam1,1. Deoart:rnont, 
through their 1ear5 of !';tudy and i:esea.r(!n,have found th~t on/:! of 
the· problr;im~ facing ,·Ji ldli fe E!.SUl ts from road buildiny, He saiLl 
1·1hat ti1is bill does is give t;.lv:Jc Fis'.1 and Game Com.r:s.ission t,1f! 

ilUthori 1.:y tD enta r into cooperaLiv1~ a(]rc1o11':'\!-!.nt wit~\ pllblic ilnd pri
v~te landn~ners for on~ purpose antl tnat i~ ta protect wildlif~ 
hal.)itat, 

H.ep. Little ::;tated t~10.t und2r e~b1tin,::i Io.aha law1 road clo!:ur.i i:; 
specifiually JeEined and wonderad if t~is bill would b~ in con
flict. 

Hr< Norrie said ti1e Cmn.!nJssiun and t:1~ otl1c:r ;igent:.:ias \1ould not. 
be doi:iq anytiiing ti1a.t i.:;. irl violation-which is one \:hinlJ tn.:i.t 
wuuld ~e brought out in the public hearings. 

R1:i>:J . .Jud,J asked if the C01TL'tlis:;io11 is the sole det.S!r.1;1ination in 
clo5iJig a ro.,,.d. (At a ptt:;,lic ;wari.ig). 

Mr. :~o.r.::-.ie an:.w~red it .iB a Ct),~'u.i..ned tlete::r.iin,,tion o: t:H~ c:::mu:1i;;.
sion, th::: .:i9enciC5 and til!~ Jandown.str~ inv{,lved, 

Hr. 1',,ndrist ;,poke in o:?position tci S ll90 becausa ti1is bill ar,ipcurs 
to usurp L'.IH1 respon.sU,liti?.s of th~! countL:!li. far road closure:!: .i.nd 
road obstru~tionl::. 

TI.c;:i. ,~ .. 1,gcnson movctl 1u1d ll~p. :li::.c!1,d.l.. sCClmdcu to scnJ s 1190 to 
th~ floor '.~i.-.11 ,a ''no PAS<:i" rcf:tJ:l\mand.aLion. 

R,;p. 'l'ud:er moved and Rer. i3r.ic::!-:ct1.:. ~,;;tc:ond1a:d that s 1190 be held 
in committeo so that furt:HH' study of the lodgislut:.ion could be 
ma.de. 

MOTIO:~ CARiw~n. 

The meeLihg a~journed at 6:JD P. H. 

l ' , . 
! /' . .-,,, ,(· I (. /,r (-;c'.-·; 1' 

___ ., {.ft..:/ · _(~r,l T · ,.c .·, 1._ 

,T ,/VI\RD Cil:U..ll.l:"t,.-1, C!li\T rr-i,\:T 
/ 



MI~U'l'ES 

RESOURCES AND CONSERVATION COMMITTEE 

April 8,. l983l~ 

TI.ME: 1:00 P, M, 

Room 412 - Statehouse 
. . 

All tnembers present,·· e.xcei)t! 

ReprBsentatives Stoicheff, Bateman, Orma,Findlay, Edwards and 
TUCk~. 

Mr,··Sherl Chapman, Idaho' Wa.ter Users Association, Inc. 
Mr. Kenneth Dunn, ·'nepartment o:f Water· Resou:t"cias 

Chairman Chatii~rn called the meeting to order·at l;OO P. M. 

Rl!:LA.Tl~G TO WATER RIGHTS FOR ELECTRICAL POW~R PORPosgs, AMENP
ING 5ECTI·QN 42-205, IDAIIO CODE, 'l'O PROVIDE THAT ALL WATER ·RIGHTS 
FOR HYDII.OPOWER PURPOSES:ARf" SUBORD~NATED TO SUBSEQUENT.DEPLETIONS 
IN·STREAM ·FLOWS FOR OTHER BENEFICIAL PURPOSES,.AND ·ro PROVIDE A 
MORATORIUM ON THE APPROVAL OF PERMITS TO.APPROPRIATE WATERS FROM 
A CERTAIN PORTION ·op THE SNAKE RIVER. UN'rf L· APRU 10, l9a4; PRO
VIDING SEVERABIL!TY; AND DECLARING AN EMERGENCY •. 

Mr. Chapman told the committee the Idaho Water Users had been 
working on this issu.e. the la.at two months. This proposed legis
lationiwould put a moritorium of one yaar, ~hich would give the 
Water Resources time for planning the watex- rights of the Snake 
River.. None of this can be done - U:nless there .ia subordin.!.tion 
legislation. Mr, Chapman asked that the. committee favorably con
side:. this le.gi~da·tion so that it would not be delayed fot: one 
year or two years. 'I'he moritorium puts eve:rything ·on hold until 
April 10, 1SB4. This will enable coordination in planning with 
the Water·Resourcea to come up with some good plans for the Swan 
ralls Dam area of the Snake Rivel:' and our water resources devel
opment in Idaho. 

Rep, Wood asked if this legislation is adopted and the court 
finds that in the t~king of water rights that we must compensate, 
would this go back and apply to all of the ?eople protected in 
S 1180? 

.Mr •. Chapinan replied that it would not. He said that issue was 
discui.Ged in detail, s· 1180 takes care of act.ions under the 
~UC and also provides for contracts between the Governor of the 
state and Idaho Power Company to protect exiating water users, 
.Tha subordination and possible conpensation is tor future uses of 

•t~ji_.::;( . . water - water that has not yet been diverted • 

. ,-; .. ·· · Mr. Dunn testified that this bill will .address any opport.uni ty 
·;1.:;:·:····· the ·state has .to manage ita water in the future1 and in particu
.if~-::,.·- .. : lar, provide far a one-year moicitox-ium. on the issuance of permit.a 
l,\:·.::·: .. to appropriate water on the Sn~ke Ri~er, It is intel),ded to give 

'',.!> /·. the Water Resource Board an oppo.J:'tunity to come up WJ.th a manage
'.·.'··•'.' ment plan for the Snake system. 
\;)(~~ <' 

_,-;;:·Rep. Oliason asked if the mo:ritorium date of April, 1984 could 
... _.. be extended. 

Mr. Dunn anawered that it could be changed. 
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Chairman Chatburn asked nr. Dunn's opinion if the passage of 
the subordination measure would, in any way, affect S 1180. 

Mr. Dunn replie~l that in his opird.o □, it would not have an 
effect. That is legisla~ion specifically addressed to existing 
water users, It protects them by a contract the state will enter 
int.a with the Power· Company and the agreenent will be that they 
will be allowed to remain in production, The·Power Company ~ill 
will, in effect, be ~bandoning that portion of their right to 
allow that to occur. A• ,;i. condition of d1.!lt, the state will bo 
relieving the. Power Company of any action that they mirji.lt have 
ex~crienced before the PUC, . ., 
aep. Wood Moved and Rep. Reynolds seconded that we req~est the 
ways and Means.-·coWJ4.ttee: introduce RS 9463, 

MOTION CARRIED·. Representatives Haagensen and Judd wished to· be 
i:ec-orded as voting "NAY, '' · 

The meeting adjourned olt l:44 P. M. 

~,~·· 0 ,,- //,.. r' ~ _... ·•L •- 0 

. ·.. ·. / • · / I {.. ' A C..,--1_--. ~ _..,,J 
\ ,,,~- :,- 'l lt'r , f/u.,l t··te,,.,,.,, ..;. . 
,;J. "VA.RO CHATBURN, CHAlRMAN 

"7 
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LEGAL DESCRIPTIONS FOR NOTICES OF 
NOTICES OF CHANGE IN WATER RIGHT OWNERSHIP 

Water Right Nos.: 
02-2001A, 02-2001B, 02-2036, 02-2056, 02-2057, 02-2059, 02-2060, 02-2064, 02-

2065, 02-10135, 36-2013, 36-2018, 36-2026, 37-20709, 37-20710, 02-4000, 02-4001, 
02-2032 

Water Right No. Point(s) of Place of Use Comments 
Diversion 

02-200IA T7S, R 13E, S2, T7S, R13E, S2, Lower Salmon Falls 
SWSW, Lot 8, Twin SESW, Lot 7, Dam and Power 
Falls County; T7S, Gooding County Plant 
Rl3E, S2, SESW, 
Lot 7, Gooding 
County 

02-2001B T7S, Rl3E, S2, T7S, R13E, S2, Lower Salmon Falls 
SWSW, Lot 8, Twin SESW, Lot 7, Dam and Power 
Falls County; T7S, Gooding County ! Plant 
R13E, S2, SESW, 
Lot 7, Gooding 
County 

02-2032 T2S, RlE, S18, T2S, RIE, S18, Swan Falls Darn and 
SESWSE, Lot 10, SESE, Lot 11, Ada Power Plant 
Owyhee County; County 
T2S, RI S18, 
NWSESE, Lot 11, 
Ada County 

02-2036 . T9S, Rl8E, S31, T9S, Rl 7E, S36, Shoshone Falls Dam 
NESW, Lot 8, Twin NESE, Lot 15, and Power Plant 
Falls County; T9S, Jerome County 
R18E, S31, NWSW, 
Lot 9, Jerome 
County 

02-2056 TlOS, R18E, S4, TI0S, Rl8E, S4, Twin Falls Dam and 
NENW, Lot 3, Twin NENW, Lot 3, Twin Power Plant 
Falls County Falls County 

02-2057 T8S, RI 3 E, S2, TSS, R13E, S2, Upper Salmon Falls 
N\VNE, Lot 1, NWNW, Lot 4, Dam and Power 
Gooding County; Twin Falls County; Plants 

' T8S, Rl3 E, S2, , T8S, R 13E, S3, 
NWNE, Lot 2, Twin NENE, Lot 1, Twin 
Falls County Falls County; T8S, 

R13E, S3, N\VNW, 
Lot 3, Twin Falls 
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I County I 
02-2059 T7S, Rl3E, S2, T7S, RBE, S2, Lower Salmon Falls 

SWSW, Lot 8, Twin SESW, Lot 7, Dam and Power 
Falls County; T7S, Gooding County Plant 
Rl3E, S2, SESW, 
Lot 7, Gooding 
County 

02-2060 T7S, Rl 3E, S2, T7S, R13E, S2, Lower Salmon Falls 
SWSW, Lot 8, Twin SESW, Lot 7, Dam and Power 
Falls County; T7S, Gooding County Plant 
Rl3E, S2, SESW, 
Lot 7, Gooding 
County 

02-2064 T6S, Rl2E, S7, T6S, Rl2E, S7, Lot 1 Bliss Dam and 
SWNcSE, Lot 5, 5, Gooding County I Power Plant 
Gooding County; 
T6S, R12E, S7, 
SWNESE, Lot 10, 
Elmore County 

· 02-2065 T6S, Rl2E, S7, T6S, Rl2E, S7, Bliss Dam and 
SVlNESE, Lot 5, l\'ESE, Lot 5, Power Plant 
Gooding County; Gooding County 
T6S, Rl2E, S7, 
SWNESE, Lot l 0, 

I 
I 

Elmore County 
02-4000 i T2S, RIE, S18, T2S, RlE, S18, Swan Falls Dam and 

SESWSE, Lot 10, SESE, Lot 11, Ada Power Plant 
Owyhee County; County 
T2S, RlE, S18, 
NWSESE, Lot 11, 
Ada County 

02-4001 T2S, RlE, S18, T2S, RlE, S18, Swan Fa1ls Dam and 
SESWSE, Lot 10, SESE, Lot 11, Ada Power Plant 
Owyhee County; County I T2S, RIE, S 18, i 

NWSESE, Lot 11, 
Ada County 

02-10135 16S, R12E, S7, T6S, R12E, S7, Bliss Dam and 
NESE, Lot 5, NESE, Lot 5, Power Plant 
Gooding County; Gooding County 
T6S, Rl2E, S7, 
NESE, Lot 10, 
Elmore County 

36-2013 T8S, R14E, S8, T8S, R14E, S8, Thousand Springs 
SWSE,NWSE, NESW, Lot 3, Power Plant 

\ Gooding County Gooding County 
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36-2018 T9S, Rl4E, S2, T9S, Rl4E, S2, Clear Lake Power 
NESWSE, Lot 7, SWSE, Lot 7, Plant 
Gooding County; Gooding County 
T9S, Rl4E, S2, 
l\'ESWSE, Lot 7, 
Gooding County; 

36-2026 T8S, Rl4E, S17, T8S, R 14E, S8, Thousand Springs 
SENWSE, Gooding l'l'ESW, Lot 3, Power Plant 
County Gooding County 

37-20709 T6S, Rl3E, S25, T6S, RI 3E, S35, Upper Malad Gorge I 
SWSW, Gooding NENW, Gooding Power Plant . 
County County 

37-20710 T6S, Rl3E, S35, T6S, Rl3E, S27, Lower Malad Gorge I 
NENW, Gooding SWSW, Gooding Power plant 
County i County 

I 
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