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CALL TO ORDER

H800

SPEAKER BRUCE
NEWCOMB
Opening Remarks

March 15, 2006
1:30 p.m. or upon adjournment
Room 412

Chairman Stevenson, Vice Chairman Wood, Representatives
Field(23), Bell, Barraclough, Denney, Barrett, Moyle, Eskridge,
Raybould, Roberts, Bedke, Andrus, Shepherd(8), Brackett, Sayler,
Jaquet, Mitchell

None

Dan Adamson, Candidate for Idaho Governor; Vince Alberdi,
Manager, Twin Falls Canal Co; C. Tom Arkogsh, Attorney, Surface
Water Coalition; Tim Deeg, President, ldaho Ground Water
Appropriators, Inc. (IGWA); Jeffrey C. Fereday, Attorney, IGWA; Don
Hale, Committee of Nine, Water District 1; Steven Howser, General
Manager, Aberdeen-Springfield Canal Co.; Randy MacMillan, Vice
President, Clear Springs Foods; Jim Miller, Vice President, daho
Power Company; Jeff Raybould, Chairman, Fremont-Madison
irrigation District; Jerry Rigby, Attorney, Water Resource Board,
Committee of Nine; Ray W. Rigby, Atiorney, Upper Valley Water
Users, Committee of Nine; Dale Rockwood, Progressive Irrigation
District, Committee of Nine; Dick Rush, Idaho Association of
Commerce & Industry (IACI1); Norm Semanko, Executive Director,
Idaho Water Users Assoc. (IWUA); Dan Shoemaker, Chairman of the
Board, Twin Falls Canal Co; Dennis Tanikuni, Farm Bureau; Lynn
Tominaga, Executive Director, IGWA,; Jim Tucker, Attorney, Idaho
Power Company

Please see sign-in sheet for other guests.

Chairman Stevenson called the meeting to order at 2:22 p.m. The
secretary took a silent roll call. There were no minutes to approve.

Rep. Bruce Newcomb, District 27, Speaker of the House of
Representatives, presented H800, legislation to facilitate diversion of
flood flows expected in the spring of 2006 in the upper Snake River
Basin into existing canal structures for the purpose of recharging the
Eastern Snake Plain Aquifer. H800 makes recharge a primary use of
water. He submitted an excerpt from The Senate Journal, Statement
of Legislative Intent $1008, dated February 1, 1985 (Exhibit 1);
Attorney General Opinion 06-2, dated 3/9/06 (Exhibit 2)

Speaker Newcomb said H800 does not take water rights, as some
have stated. He said the argument was a “veiled threat” of a Kelo
case. Speaker Newcomb said he has fought for property rights and
the people who have them.

H800 is a policy change. It repeals a 1994 law that changed recharge
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from a primary to a secondary use. The repeal allows for a policy
change in the management of trust waters that idaho owns pursuant
to the Swan Falls Agreement ratified in 1984. The Swan Falis
Agreement was negotiated by the Idaho Power Company, and the

. then Governor and Attorney General, and ratified by the legislature.
As part of that agreement, Idaho Power Company agreed to
subordinate its hydropower water rights “to subsequent beneficial
upstream uses upon approval of such uses by the state in accordance
with state law” subject to maintenance of a 3,900 c.f.s. average daily
flow in summer, and a 5,600 c.f.s. average daily flow in winter as
measured at the Murphy U.S.G.S. gauging station immediately below
Swan Falls Dam. The Swan Falls Agreement did not impose any
limitations on the type of beneficial uses to which the subordination
applied.

Ray Rigby is the person who conceptualized holding water in trust. He
will speak to the concept and its intent.

Speaker Newcomb quoted from The Senate Journal (Exhibit 1, page
59, column 2):

“To accomplish the balancing of these potentially competing
interests, this section establishes a trust in which title to certain
specified water rights will be held. The trust pertains to water
rights for power purposes which are in excess of minimum
stream flows established by state action. . . . To the extent of
the established minimum flows and any rights recognized by
contract, such water rights for power purposes remain
unsubordinated to ali uses. . .. Any portion of such water

. rights above the established minimum flows will be held in trust
by the State of Idaho, by and through the Governor of the
State of Idaho. This trust will hold these water rights for the
benefit of the power user so long as they are not appropriated
as provided by law by future upstream beneficial users. The
trust also operates, however, for the use and benefit of the
people of the State of Idaho, to assure that water is made
available for appropriation by future upstream users who
satisfy the criteria of Idaho law for reallocation of the water
rights held in the trust. . . . As applied to the agreement
between idaho Power company, The Governor and the
Attorney General, this trust arrangement results in the State of
Idaho possessing legal title to all water rights previously
claimed by Idaho Power Company above the agreed minimum
stream flows and Idaho Power Company holds equitable titie
to those water rights subject to the trust.”

Speaker Newcomb said ldaho Power Company agreed to the
minimum stream flows. Water is spilled out of the upper Snake River
over Milner Dam, “free gratis to Idaho Power Company all the time.” it
is part of the agreement for the State to balance use in favor of rate-
payers. Last year, the State acquired water at Bell Rapids. That water
all goes through the Hells Canyon complex for [daho Power
Company's benefit without charge. idaho Power Company’s

. opposition to H800 is about who is going to control the water.

QUESTIONS: There were no questions.
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REP. DELL
RAYBOULD
Opening Remarks

Rep. Dell Raybould, District 34, Co-Sponsor, gave the history of
events leading up to H800. For the past two years, there has been an
Interim Committee on Natural Resources working on water problems
in the southern part of l[daho. Rep. Raybould and Senator Don
Burtenshaw, Co-chairman of the Interim Committee, were directed to
address specific issues pertaining to recharge of the Eastern Snake
Plain Aquifer. The work has progressed and culminates in the
decision that a recharge plan is needed. Two years ago, the model
developed by the University of ldaho and ldaho Department of Water
Resources was updated. It showed that in order to stabilize the
aquifer, at least 200,000 acre-feet of water is needed each year to
recharge the aquifer. About 100,000 acre-feet is accomplished by the
USDA in the Conservation Reserve Enhancement Program (CREP).
Rep. Raybould said not taking water our of the aquifer is the same as
putting it in.

Considerably more water than 100,000 acre-feet is needed to stabilize
the aquifer. Problems go back two years ago to water delivery calls
made in water districts120 and 130. The call included thirteen cities in
southern Idaho that would have had water rights in jeopardy because
of spring flows coming out of the aquifer. The Interim Committee’s
decision is that recharge programs are needed. The best and fastest
way to proceed is to get water out of the river when there are high
flows, and to fill the canal system in the upper valley, especially
around Twin Falls.

The 1994 statute made recharge a beneficial use for the state, but
had another clause subordinating recharge to water for investor-
owned utilities. That clause breaches the Swan Falls Agreement that
established Idaho Power Company’s water rights, and places a cloud
over the state's water in excess of the company’s minimum rights at
the Murphy gauge just below Swan Falls Dam. It was decided that an
Attorney General’s opinion was needed before taking action to rescind
the 1994 language. That has been done. (Exhibit 2) The opinion
states that the state does have authority to allocate water and change
allocations for the beneficial use of the people of Idaho. Page 3
provides an overview of the Swan Falls Agreement . Quoting from that
citation:

“The parties resolved this litigation by agreeing that a portion
of ldaho Power’s hydropower water rights would be held in
trust by the State of Idaho and that hydropower use of the trust
water would be subordinated to subsequent beneficial
upstream uses approved by the State in accordance with State
law.”

in the subordination provision of the Swan Falls Agreement, the
parties recognized the agreement as “a plan best adapted to develop,
conserve, and utilize the water resources of the region in the public
interest.” H800 does not jeopardize ldaho Power Company’s rights as
granted to them by agreement. it protects them, and they are not
being contested. ldaho Power Company is not the sole beneficiary of
the trust. Future appropriators may seek appropriation of trust waters
in conformance with State law. The Senate Testimony at that time
includes a dialogue between Senator John Peavey and Tom Nelson,
Attorney, Idaho Power Company stating that the State was free to do
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as it liked with water above Idaho Power Company’s minimum water
rights. The only thing they can’t do is change the contractual nature of
the water right at Murphy gauge. The Attorney General’s statement
concludes that the terms of the Swan Falls Agreement:

. “ ... conclusively demonstrate the parties’ intent that the
hydropower water rights held in trust by the State would be
subordinated to all beneficial upstream uses approved in
accordance with State law, including aquifer recharge.”

Rep. Raybould said water is going down the river now, and aquifer
recharge should have started a month or so ago.

QUESTIONS/COMMENTS: Rep. Barraclough noted there was an
error in the statement of purpose in paragraph 2, line 5: April 1 to
March 31 should read April 1 to October 31. Rep. Raybould
acknowledged the error.

Rep. Barraclough explained where the minimum stream flows of 3,900
c.f.s. and 5,600 c.f.s. came from.

Rep. Roberts asked how H800 wouid affect the 200,000 acre-feet
estimated to be needed for aquifer recharge.. Rep. Raybould said it
would depend on several factors including the weather and the
harshness of the winter. He said it isn't known how much recharge is
possible just with the canal system.

Rep. Roberts asked if there was a way to tell what is happening this
year, given the snowpack and precipitation. Rep. Raybould said he
hasn’t seen any figures yet. They will be published this summer.

. Rep. Andrus asked what the c.f.s. is now at Murphy gauge. Rep.
Raybould said yesterday the flow past the Murphy station was 9,950
cf.s.

RAY W. RIGBY Ray W. Rigby. Attorney, Upper Valley Water Users, Committee of
Upper Valley Water  Nine, testified in support of H800. Mr. Rigby submitted supporting
Users documentation for the record: Statement of Ray W. Rigby before the

House of Representatives Committee on House Bill 800, re: Swan
Committee of Nine  Falis Agreement (Exhibit 3); Swan Falls Statement by Robert R. Lee,
PRO dated August 20, 1983 (Exhibit 4); Official Stenographers’ Report

before the Federal Power Commission (Exhibit 5); Memorandum to
James E. Bruce, from Thomas G . Nelson, dated June 22, 1976
(Exhibit 6); Idaho Supreme Court Report, Vol. 82, No. 95, Supreme
Court Opinions No. 13794 (Exhibit 7); News Release from the Qffice
of the Governor, dated January 10, 1984 (Exhibit 8); The (Swan Falls)
Agreement, an unsigned copy (Exhibit 9); The Idaho Statesman,
article dated 10/26/84 (Exhibit 10); Idaho State Journal, article dated
10/26/84 (Exhibit 11); Swan Falls and Minimum Stream Flows in
Idahao, by Ray W. Rigby (Exhibit 12).

Mr. Rigby is a former Senator, and one of the people who worked to
put the Swan Falls Agreement together, as well as a water attorney
for fifty-six years. He said the testimony he submits “tells the story”; At
the time preceding the Swan Falls Agreement, Idaho Power Company
. was short of power. Ratepayers went to court. The power company
had let people use water when they shouldn’t have done so. idaho
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Power Company sued about 7,500 people seeking to regain water
rights. The Governor appointed a task force to find a solution. Mr.
Righy chaired the Governor's Task Force on Swan Falls.

. The court case uitimately went to the Supreme Court, where it was
found that the water rights in question had not been subordinated to

any power plants except for the three in Hells Canyon. Subordination
may have been intended, but Idaho Power Company didn’t do it.
Swan Falls, therefore, is not subordinate to any water rights. The
Supreme Court also found that Idaho Power Company may have lost
600 c.f.s. due to non-use. Mr. Rigby emphasized that this finding of
loss is important. The decision was returned to the District Court.
Instead of returning to court, ldaho Power Company agreed it would
subordinate water rights to the State. The central issue was to decide
who would have title and use until the water was allocated by the
Idaho Department of Water Resources, pursuant to law. An impasse
developed that was resolved when Mr. Rigby conceived the idea of a
trust for water rights. All parties agreed, resulting in the Swan Falls
Agreement. Legal title to the water rights reside with the State. The
State has the power to allocate the water. There is now a need to put
water into the aquifer. Recharge isn't a new concept. Idaho Code
documents recharge projects such as St. Anthony.

Mr. Rigby read from the statement by Robert R. Lee, the first Director
of the ldaho State Water Board, (Exhibit 4, page 1, paragraph 2):

“There was also a clear understanding at the time that there
was a ‘defacto’ subordination of all upstream power rights on
the small dams owned by ldaho Power Company. Otherwise,

. there was no need to insist on the subordination clauses for
the Helis Canyon Dams since the lack of subordination of the
power rights upstream at Swan Falls and the other Idaho
Power Company dams would require the water to be released
anyway. The ‘defacto’ subordination was wholly endorsed by
the Idaho Power Company, and they actively promoted
irrigation development above Swan Falls Dam,”

Mr. Righy read from the Official Stenographers’ Report before the
Federal Power Commission (Exhibit 8), beginning on page 2, boftom,
quoting Mr. Roach, ldaho Power Company:

“Well, the waters of the Snake, of course, are used primarily to
first provide for the so-called consumptive needs of the area
and then to supply the hydroelectric power which furnishes the
electric service to the people of the area which | have
described here.”

Quoting Mr. Roach again from (Exhibit 5), beginning on page 4,
paragraph 4:

“Well, our company for a period of 87 years or more has had a
very firm and fixed policy of complete coordination of the use
of the Snake River waters for the development of hydroelectric
power with the needs of that water for irrigation and has

. followed the policy of always placing the use of that water for
irrigation in a prior position to the use of the water for
hydroelectric development.
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As far back formally as 1947, in our hearing, our initial hearing,
before the Oregon Hydroelectric Commission, that policy was
stated and made a formal part of our application to the Oregon
Hydroelectric Commission, and currently all of our State

. permits in the State of Idaho carry in them a specific provision
which preserves for irrigation not only now but at all times in
the future a prior claim on the water with the claim for
hydroelectric energy being secondary to that of the irrigator or
the farmer.”

Mr. Rigby said the Swan Falls Agreement made provision for both the
power company and agriculture to survive. He said he was surprised
when the legislature passed legislation in 1994. Passing H800
reinstates it.

QUESTIONS:

Rep. Barraclough read (Exhibit 19), page 1, end of paragraph 2:
“Aquifer recharge is an unproven process whereby Snake River water
would be diverted into the southern Idaho desert in the hope of
partially replacing water removed by ground water irrigation pumping.”
He then gave instances where recharge had beneficial effects,
including Mud Lake and INEL. Rep. Barraclough said the quote above
is @ wrong opinion. He asked Mr. Rigby to comment. Mr. Rigby said
there is no doubt that recharge works; and it isn’t new. It is a use of
water set by the State a long time ago; and it is a use that ldaho
Power Company rights are subordinate to.

JAMES TUCKER James Tucker, Attorney, Idaho Power Company, testified in

. Idaho Power opposition to HB800. He said ldaho Power Company is forced to
Company protect their water rights. The Swan Falls Agreement is a contract
) between parties. Contract law looks to the intent of the parties at the
CON time of the contract. Idaho Power Company is not stepping away from -

the Swan Falls Agreement. They disagree with the Attorney General's
opinion that ldaho Power Company subordinated its water rights to “all
uses, forever.” It is the company's opinion that there was no
agreement to subordinate water to aquifer recharge. Aquifer recharge
was discussed, but as a future management tool. The 1994 legislation
was not a mistake. The legislation came out of committee
recommended by the ldaho Water Users Association and approved by
the Idaho Department of Water Resources. It recognized and ratified
the Swan Falls Agreement with respect to making Idaho Power
Company’s water rights senior to aquifer recharge because of the
effect “unbridled” recharge might have on hydropower rates.

Mr. Tucker said aquifer recharge is a complex issue. Idaho Power
Company is forced to put its vested rights “on the books,” because the
issue may return the State and the company to the same position they
were in prior to the Swan Falls Agreement. Idaho Power Company
wanted to work through the aquifer recharge issue by engaging in the
pilot project this year.

QUESTIONS: Rep. Wood said she was “intrigued by the idea of using

recharge as a pilot program.” Recharge has been done in the upper
‘ valley for years. She asked where the idea came from. Mr. Tucker

said he didn’'t know where the idea came from. He said it is clear from
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statutes that recharge has limited applicability to irrigation districts,

and then to an aquifer recharge district. Other entities can’t get a

permit, The “broad brush approach” was first used in 1994. That was
. the first time people acquired permits for that purpose.

Rep. Bedke said recharge is within the context of the original
agreement. He said future use was addressed in the Swan Falls
Agreement in the context it is now being used. He asked if it is not a
legislative prerogative to act in behalf of the State since the
increments over the stated minimums at Murphy gauge are held in
trust by the State. Mr. Tucker said the dispute is to what Idaho Power
Company subordinated rights. Idaho Power Company still holds water
rights, and the right to use them “up to its full right.”

Rep. Barraclough said the Swan Falls Agreement apportioned 150
c.f.s. for domestic, commercial, municipal and industrial purposes,
leaving 450 c.f.s. to fulfill irrigation development. He asked for a
response. Mr._Tucker said aquifer recharge was not contemplated as
a beneficial use at that time. Idaho Power Company did not
subordinate to aquifer recharge. That is the dispute.

Rep. Jaguet noted that there is water going through Milner Dam and
Bell Rapids that creates energy for Idaho Power Company that is in
addition to their water rights, and that is not charged to the company.
She asked how the pilot program that has been referred to would
answer questions regarding the aquifer recharge issue. Mr. Tucker
said Rep. Jaquet's comments speak to the issue: The Swan Falls
Agreement gives ldaho Power Company rights, it does not take them
- away. There are rights to use water to the extent it can be used going
. through the company’s facilities. If water is in the river, Idaho Power
Company has the right to use it. With regard to the Governor's pilot
program: If water is being used for an aquifer recharge project, idaho
Power Company is looking for adverse effects to rate-payers. In that
context, Idaho Power Company could “true up” impacts after the fact.

Rep. Roberts asked if Mr. Tucker saw the legislature as having the
ability to appropriate water held in trust in order to recharge the
aquifer; and if recharge was prohibited in ldaho law by the Swan Falls
Agreement. Mr. Tucker said it is Idaho Power Company’s position that
the legislature or the State does not have the right to reallocate trust
water for purposes of aquifer recharge. Rep. Roberis said if a law is
passed to prohibit something specifically it is prohibited; if not, it is
permitted. Mr. Tucker said contract law looks to the intention of the
parties when they entered into the contract. When the parties referred
to beneficial uses by Idaho law, the Idaho law they referred to was a
series of criteria put into place for allocation of the Swan Fails trust
water, Beneficial uses had a precise meaning at that time that did not
include aquifer recharge. Rep. Roberts asked if aquifer recharge was
prohibited within the Swan Falls Agreement. Mr. Tucker said it was
not precisely prohibited; but if the history of the agreement was
considered together with the supporting documents, it is clear that
aquifer recharge was not contemplated.

. Rep. Barraclough said he was co-chair of the Aquifer Recharge
Subcommittee in 1993 that focused on aquifer recharge. Aquifer
recharge is not the “mystery” Idaho Power Company suggests , based
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on recent news articles. 90% of the recharge water comes back to the
river for Idaho Power Company’s use. The company wants to get paid
now, and then use the water when it retums to the river. Mr. Tucker
said he was not saying that a portion of the water doesn't return to the

. river, or that the evidence is unscientific. With respect to the Eastern
Snake River Plain Aquifer agreement, the evidence of water returning
to the river is based on a series of models that may or may not be
accurate, because they are still in the development stages. in context
of discussion with the Governor's office, certain models were run that
look accurate, and are a reasonable estimate. ldaho Power Company
is working to “true up” the estimates after the fact.

Rep. Jaquet said a press release dated March 14" says the aquifer
recharge process is unproven; but Mr. Tucker just said it does work.
She asked why there was a mixed message. Mr. Tucker said it is his
understanding, but not the position of Idaho Power Company, that
aquifer recharge is unproven. In the context of the Snake River Plain
Aquifer it is unproven as to its benefit.

Rep. Barrett said she wanted to be sure that Idaho Power Company
isn’'t taking this position to argue for fish flush. Mr. Tucker said he was
not representing any entity except Idaho Power Company, and they
were not trying to move water downstream for fish.

JIM MILLER Jim Miller, Vice President Power Supply. Idaho Power Company,
idaho Power testified in opposition to H800, saying it is his responsibility to have
Company resources to meet all load demands, all the time, for 470,000
customers. The purpose of his testimony is fo talk about the impact
' CON H800 will have on ldaho Power Company. His concerns are: 1) Cost:
. Idaho Power Company is predominantly hydroelectric generation

based, resulting in some of the lowest cost energy in the U.S. If that is
lost, it will need to be replaced from a higher cost source, resulting in
higher electric bills. 2) Reliability: An Integrated Resource Plan is
developed every year that looks forward at least ten years. In that plan
resources and projected loads are identified as fo what types and how
much new generation will be needed. For the past 22 years, Idaho
Power Company has had assurances in the form of senior water
rights regarding the amount of hydro generation that could be counted
on. H800 removes those assurances. Mr, Miller submitted written
testimony (Exhibit 13).

QUESTIONS: Rep. Bedke said he assumed Idaho Power Company
was instrumental in bringing the 1994 legislative changes. He asked
what was not working for ldaho Power Company between the 1984
Swan Falls Agreement and 1994, when they asked for changes to
Idaho Code. Mr. Miller yielded to Mr. Tucker, who said he didn't know
if Idaho Power Company lobbied in 1994, but prior to that time there
was a provision making aquifer recharge secondary to all
hydroelectric power water rights. He said he doubted that Idaho
Power Company took the lead in 1894, because recharge was
subordinated to all hydro water rights.

Rep. Wood asked if the statement beginning on line 23 of H800

. protected ldaho Power Company’s water rights: “The rights acquired
pursuant to any permit and license obtained as herein authorized shall
be secondary to ali prior perfected water rights.” Mr. Miller said idaho
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Power Company’s water right at Swan Falls is more than the
minimums stated in H800. The legislation takes away all the other
water that typically is on top of the minimums. H800 protects a worse
case, but not the water used to meet customer loads. To reduce water

. rights to the minimum has a huge impact on today’s production. Rep.
Wood asked if H800 said that Idaho Power Company’s perfected
water right is protected. Mr, Miller said it is protected to 3,900 c.f.s.
and 5,600 c.f.s. minimum levels, but there is more that is not now
subordinated to aquifer recharge.

Rep. Roberts said this is the time of year that recharge takes place.
He asked if Idaho Power Company is selling outside of Idaho now. Mr.
Miller said yes. Rep. Roberts asked how much. Mr, Miller said “maybe
400 average megawatts on a daily basis.” He explained what
resources the company was using now, and what was typical in years
without as much water. Rep. Roberts asked if Idaha Power Company
was using all the water in the river now for power generation. Mr.
Miller said they are spilling in Hells Canyon primarily for flood control.
Rep. Roberts asked why it was not appropriate to recharge if water is
spilling. Mr. Miller said water spilling in the Canyon was not available
up on the desert.

Rep. Bedke asked if *hard numbers” were available to definitively
show what water is being used at each station, and if water is
available for recharge at each station. Mr. Miller said they weren’t
available, but could be provided. Any water diverted from the river now
would take away from water that could be used for generation. He
said Idaho Power Company is not at capacity except at Shoshone
: Falls. The difference above hydro-capacity was considered for the
. Governor's pilot program. To the extent that the water is not being
used, and there is no cost to customers, it could be used for recharge.

Rep. Jaquet asked about sideboards, and asked if his rate-payers and
her constituents weren’t the same people. The constituents were
being hurt now by calls on water. Mr. Miller said he didn’'t understand
the question. Rep. Jaquet said Idaho Power Company was presenting
a case to maintain low costs for rate-payers. She said those people
are now "in a world of hurt paying into mitigation plans.” Thirteen cities
are involved in the water calls. Mr._Miller said people were being hurt
by aquifer reduction, but Idaho Power Company shouldn’t be
responsible for fixing the problem. It's possible that the aquifer is over-
appropriated. There should be reduced pumping. Recharge will occur
if water isn't pumped out. He said it was a matter of who was
responsible to pay for the damage.

Rep. Eskridge asked how {daho Power Company would replace lost
generation capacity. Mr. Miller said energy could be purchased,
assuming there was a willing seller and enough transmission capacity
to import energy. it would have to be replaced at a high cost. Rep.
Eskridge asked for a doliar estimate based on spot prices for the
highest cost the company would incur. Mr. Miller said costs are based
on one-year prices, not spot prices. It can be assumed that future
energy costs will continue to rise, and that costs will rise with the
market. The typical average now for a new resources is around $50;

. for new wind, $60; for new coal, $55-$60. Those figures may be low
going forward.
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Rep. Roberts asked how many power generation facilities were
between American Falls and Thousand Springs. Mr. Miller said Milner,
Thousand Springs, Shoshone Falls, and the upper and lower Salmon
Falis.

. TIM DEEG Tim Deeq, President, Idaho Ground Water Appropriators, Inc.,
Idaho Ground Water testified in support of H800. He said there are two issues: 1) storage,
Appropriators, Inc. and 2) the Swan Falls Agreement and water rights. Regarding
storage: There is a 4.1 million acre-feet reservoir system, including

PRO American Falls, the Palisades, Henry's Lake, and others. Mr. Deeg
said we think about that system, but we don’t think about the other
system which is the aquifer. The aquifer is estimated to contain about
500 million acre-feet of water. It can be used in times of shortages,
and it is a mistake not to take care of it. He said about 1 million acre-
feet less water is being used on the plain than ever was before,
roughly the size of the Palisades Reservoir. Water users are not
getting full water rights. Mr. Deeg said the question to ask is when to
put water into the aquifer, and then to ask if that is being done during
the normal process of filling reservoirs.

With regard to water rights as related to the Swan Falls Agreement,
Mr. Deeg said he believed H800 did not impair ldaho Power Company
in any way. What the present statute does is to cast a cloud in terms
of ownership and use. lt is important for [daho Power Company to
know that controlling recharge water provides a mechanism for a
defacto water right that enlarges their water right at the springs, and
promotes a healthy eastern Snake Plain storage system.
Subordination is in statute.

@ QUESTIONS: None.
DENNIS TANIKUNI Dennis Tanikuni, Assistant Director of Public Affairs, Farm Bureau,
Farm Bureau testified in support of H800. He said the Attorney General’'s opinion
and the legislative record indicate that the State has legal title above
PRO minimum flows, and trust management. No water rights are being

taken. The State is free to change policy, and can determine how
water will be used to the benefit of the State of Idaho. To that end, it
can determine that recharge is a beneficial use.

QUESTIONS/COMMENTS: None.

JERRY RIGBY Jerry Rigby, Attorney, Committee of Nine, and Water Resource Board
Water Resource Chairman, testified in support of H800, saying it is clear that the Swan
Board, Chair Falls Agreement created a trust providing for Idaho to make and

change policy decision. What occurred in 1994 was a policy decision
Committee of Nine  that the State can change, because it is the owner. It is not right for
PRO Idaho Power Company to say that recharge was not contemplated as

a beneficial use in 1994, because there were recharge projects in fact,
and in statute; and the language is clear. It was the reason for Swan
Falls in the first place. Mr. Rigby said there is a crisis in Idaho. One
way to address the problem, not the only way, is through recharge.
That opportunity is at hand and should be used. Recharge is a
beneficial use that has occurred for decades, and does not hurt Idaho
. Power Company. They should not continue to have the ability to stop

this recharge.
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DON HALE
Water District 1
Committee of Nine

PRO

STEVEN HOWSER
Aberdeen-
Springfield Canal
Co.

PRO

C. TOM ARKOOSH
Surface Water
Coalition

CON

QUESTIONS: Rep. Bedke asked if there was agreement that there is
450 c.f.s. of trust water at Murphy gauge now, could the calculation be
made at each measuring point back to St. Anthony to determine a
finite water right, and that it is trust water. Mr. Rigby said he was a
lawyer, not a hydrologist, but he would hope there would be a way. He
said he assumed the point was that the trust was established, and the
parties should “live and die by the trust.”

Don Hale, Committee of Nine, Water District 1, testified in support of
H800, saying the State's inability to recharge the water that is
presently available is frustrating. Not being a lawyer, he can’t speak to
rights, but he speaks to the fact that there is a tremendous need for
recharge. The ability for development to continue depends on the
ability to utilize water supplies. Water has to come from somewhere.
Without recharge, it will “come on the backs of agriculture.” Agriculture
is the largest economic driver. It is frustrating that every recharge plan
runs into restraints. This year there is enough water for recharge.
During the Committee of Nine meeting, the Bureau of Reclamation
said it would spill in February. Mr. Hale said his first response was to
ask “why, the reservoirs aren't full”; and his second response was,
“why not do recharge.” Any water recharged above Blackfoot returns
to the river. Something needs to be done for the aquifer when the
occasion arises.

QUESTIONS: None.

Steven Howser, General Manager, Aberdeen-Springfield Canal Co.,
testified in support of H800. He gave an overview of the canal
company from its conversion to a sprinkler system in the 1950s to
present. In a system of this scale, a substantial amount of water
returns to the ground annually. In the last five years of drought,
conservation measures have become progressively more stringent.
Mr. Howser itemized ways that water conservation is contributing to
the aquifer problem. He said there is a difference of from 75,000-
80,000 acre-feet less water showing up in springs and drains that is
directly attributable to conservation. Mr. Howser said the 100,000
acre-feet shortage said to be needed to replenish the aquifer could be
recaptured in a few weeks, if Aberdeen together with the smaller canal
companies filled their canals. The diverted water would return to the
springs and drains within a few weeks.

QUESTIONS/COMMENTS: None.

C. Tom Arkoosh, Attorney, Surface Water Coalition, testified in
opposition to H800. He objects because of the priority doctrine, and
because the contract is unclear. He said the priority doctrine causes
“a rift among water users.” Recharge needs to occur immediately, and
the magnitude of the problem is greater than that represented by Rep.
Raybould. The Straw Man proposal estimated that 600,000-900,000
acre-feet was needed to replenish the aquifer. H800 alters a law
passed in 1994, resulting from an Interim Committee study where the
priority of power v. recharge was addressed, and is included in the
minutes. H800 comes without much study or consideration. There is
danger in launching “Swan Falls Two.” Mr. Arkoosh said the coalition
would like the problem solved, but doesn’t think H800 is going to do it.
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In fact, it will be counterproductive because the Governor has a
program this year to recharge the North Side Canal Company the
maximum amount possible for the maximum time—that is, from March
\ 15™ until April 1%, when irrigation season begins. Mr. Arkoosh opposes
.‘ not continuing with the Governor’s pilot project.

QUESTIONS: Rep. Raybould read from the Idaho Session Laws,
Chapter 366 (Exhibit 16) to establish that ground water recharge has
been a recognized beneficial use since at least 1978, when a new
section was added to Code that was applicable to the cities of
Rexburg and St. Anthony, and declared ground water recharge an
appropriate purpose. He said the 1978 date needs to be recognized if
an argument was being made for priority dates, because it precedes
the Swan Falls Agreement. Rep. Raybould asked Mr. Arkoosh to
comment in terms of priority systems. Mr. Arkoosh said the permit
resultmg from the 1978 |eg|slat|on was for one site, and recharge was
“done with your own water.”

LYNN TOMINAGA Lynn Tominaga, Executive Director, Idaho Ground Water
Idaho Ground Water Appropriators (IGWA), testified in support of H800, saying he agreed

Appropriators with Speaker Newcomb, Mr. Rigby and Mr. Deeg. Mr, Tominaga was
in the Senate in 1984 for the Swan Falls Agreement. What would
PRO happen if the State lowered stream flow below 3,900 ¢ f.s. was asked

at that time. The answer was that the State could not, because there
was a contractual agreement. Mr. Tominaga was also involved in the
Interim Committee. The State had been recharging the aquifer for
over 100 years, but recharge hadn’t been recognized as a beneficial
use. It didn’'t make sense, and that was one of the issues. Idaho

. Power Company became concerned about hydropower, and
threatened to stop recognizing recharge as a beneficial use unless
language was inserted in the Swan Falls Agreement . It was felt to be
better to recognize recharge. The participants knew there would
eventually be a change; for flood control, it was thought. n IGWA’s
opinion, H800 is about flood control water that can be used for
recharge. The legislature needs to have the ability to make this policy
change for the future growth and prosperity of the State.

QUESTIONS: None.

JEFF RAYBOULD Jeff Raybould, Chairman, Board member, Fremont-Madison lrrigation

Fremont-Madison District, testified in support of H800, saying recharge has been

Irrigation District occurring for over 100 years. Although some say it is an unproven
concept, experts will say that's how the water got into the aquifer.

PRO There has been recharge on the Egin Bench since about 1885. The

question is how much recharge can take place. Since the 1994
enactment, the legislature has been interested in recharge, with over
$1 million dollars appropriated in 1995. Since 2000, very little water
has been available for recharge. When it is available, water needs to
be in canals to keep shallow domestic wells from going dry. By late
February or early March, shallow well problems begin to occur. ltis
important to repeal the 1994 language making recharge a secondary
water right.

. QUESTIONS: None
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RANDY MacMILLAN Randy MacMillan, Ph.D., Vice President, Research and Environmental

Clear Springs Affairs, Clear Springs Foods (CSF), testified without taking a position

Foods on H800. Dr. MacMillan is a fish pathologist and ichthyiotherapist. He

said Clear Spring Foods is a vertically-integrated food company, and

. NO POSITION the world’s largest producer of rainbow trout. Dr. MacMillan said CSF

does support aquifer recharge as one important tool among others to
resolve the current water crisis; but, to the extent H800 takes away a
water right, CSF is opposed to H800. Spring flows have declined from
decreed and realized water rights. On average CSF loses $15.4
million dollars annually to ground water pumping by junior right
holders. CSF believes it is essential to protect water rights according
to priority. The position CSF takes is that a program must be
developed to stabilize the aquifer to a greater level than it is currently.
It is incumbent on junior ground water pumpers to fully mitigate.
Efforts to circumvent that responsibility damages water rights and the
future economic development of Idaho. There continues to be
disagreement about what the Swan Falls Agreement says. CSF
wasn't a party to that agreement. As an ichthyiotherapist, Dr.
MacMillan looks for a “break line.” He doesn’t see one.

QUESTIONS: None.

VINCE ALBERDI Vince Alberdi, Manager, Twin Falls Canal Co. (TFCC), testified in

Twin Falls Canal opposition to H800. He said there seems to be continued erosion and

Co. depletion of the aquifer. He asked why the Murphy gauge was being
used for measurement, and not something else—such as the

CON reservoirs. The bulk of TFCC’s water right is natural flow from runoff
and springs feeding the American Falls Reservoir, which is fed by the

. aquifer. At TFCC's position on the ditch, water levels in the aquifer are

very important. {t has been found that it takes many years to recharge.

Mr. Alberdi said H800 “is not the silver bullet that you think.”
Depletions continue because there has been a long drought. There
needs to be a tool that provides for more than special cyclical
opportunities. TFCC agrees that there will not be a flood if there is
recharge. Beyond that there are points of disagreement: H800 “tinkers
with water rights, which is not a good way to run a government. It's
hard to support a bill that affects someone’s water right.”

Irrigation begins soon. The Governor has a recharge pilot project that
will not happen if H800 continues. The real question is who is going to
pay for recharge, the stockholders of Idaho Power Company or the
people who caused depletion to the aquifer—who are the ground water
pumpers. Mr. Alberdi said water rights are the foundation of the
economy. Other means, such as the Governor’s pilot program, need
to be considered to help with the aquifer problem. TFCC submitted
written testimony. (Exhibit 17)

QUESTIONS: Rep. Barraclough asked if the TFCC had water
available now for recharge. Mr. Alberdi said not now. If Twin Falls
diverted a large amount, it would “explode, because you can't put
more water in than the delivery system can take.”

Rep. Barraclough asked if there was capacity at some times during
. the season when TFCC could recharge. Mr. Alberdi said no, but

maybe didn’t understand the question. Rep. Barraclough asked if

there are periods when TFCC is at less than capacity of the canal
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during irrigation season. Mr. Alberdi said when operations are at the
upper level of the canal, there is a vulnerability to canal breaks. it puts
a risk on the Board and the project users.

. Rep. Roberts said Mr. Alberdi had made a statement coming in to the
meeting that H800 would disrupt the first in time/first in right concept.
He asked how H800 would take his water right. Mr. Alberdi said

“tinkering with water rights” sets a precedent. Rep. Roberts asked to
be shown where that was being done. Mr. Alberdi said legislation in
1994 established ldaho Power Company's water right. Now, 12 years
later, the legislature is changing the water right. That is a taking. Rep.
Roberts said the water right was established at 3,900 c.f.s. and 5,600
c.f.s. based on seasonal use. He asked how that was being changed.
Mr. Alberdi said he respected his opinion. He asked what “would
preclude the legislature from altering our rights.”

JEFFREY FEREDAY Jeffrey C. Fereday, Attorney, Idaho Ground Water Appropriators
idaho Ground Water (IGWA), rose in support of H800. He said he had nothing new to add.

Appropriators

PRO

DAN SHOEMAKER  Dan Shoemaker, Chairman of the Board, Twin Falls Canal Co.

Twin Falls Canal (TECQC), testified in opposition to H800. In addition to Mr. Alberdi’s

Co. testimony, he wants to emphasis that TFCC supports the Governor's
pilot project as a consensus-based approach to recharge that

CON respects existing water rights. H800 is based on interpretations of the
Swan Falls Agreement. TFCC opposes expensive litigation, and
anything that will prevent recharge in 2006. The Governor's program

. can and will accomplish recharge this year, without litigation.

QUESTION: Chairman Stevenson said he has now heard several
references to the Govemnor’s pilot project. He asked what precedent
was set for recharge in the future. Mr. Shoemaker said that precedent
as it exists is to pay for the use of someone else’s property. Chairman
Stevenson asked if the water belonged to the State or Idaho Power
Company, in his opinion. Mr. Shoemaker said he was not convinced
the water belonged to the State.

DALE ROCKWOOQOD Dale Rockwood, Progressive lrrigation District, Water District 1,

Progressive Committee of Nine, testified in support of H800, saying the opportunity

Irrigation District for recharge doesn’t come often. He said “the reservoirs are going to
fill and spill, and it's sad to send it to the ocean.” There is an

PRO opportunity between April 1 and the early part of May where water can

run in canals without any expense to the State. Mr. Rackwood said it
would be missing an opportunity not to do so.

Questions: None.

DAN ADAMSON Dan Adamson, Candidate for Idaho Governor, testified in support of
Candidate for H800. He said the crux of the problem is to determine who is entitled
Governor to the water. He said he sees the matter different from the proponents
today: [daho Power Company didn't give up any water right under the
. PRO Swan Falls Agreement. Their water right is in trust to the State, and
could be subordinated if the State chose. He said the issue isn't about

subordination, or rate-payers; it is about money. Idaho Power
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' GEORGE LEMMON

Informational
Testimony

QUESTIONS AND
COMMENTS

SPEAKER BRUCE
NEWCOMB
Closing Remarks

Company wants to know what the State will pay.

QUESTIONS: None.

George Lemmon, Hagerman, Idaho, submitted a statement for the
record. (Exhibit 14)

QUESTIONS/COMMENTS: Rep. Roberts asked how Idaho Power
Company made their calculations, and is the company concerned with
the entire amount of water going to recharge, or just a portion of it. Mr.
Miller said their calculations represented the worst case. He realized
the assumptions were unrealistic and couldn’t happen. Rep. Roberts
asked if Idaho Power Company assumed water going to recharge
would not reenter the system. Mr. Miller said yes. Rep. Roberts asked
if other calculations could be provided, not representing a worst case.
Mr. Miller said no, there were too many possibilities. The Governor's
pilot program would provide an opportunity to assess losses at each
individual point using various models; to assume how and where
water would come back into the system, in what amounts and over
what time frame; and to assess the penalty or cost to customers. That
was the purpose of the pilot program. The calculations provided today
assume all recharge was consumptively used.

Rep. Roberts said he was trying to conclude if [daho Power
Company’s calculations are based on 3,900 c.f.s. or 5,600 c.f.s. It's
obvious that more water goes down the river at some times of the
year, and the capacity for recharge is limited to the canal system
which can't take the entire Snake River. Mr. Miller said the assumption
was that over time there might be new methods for diversion as, for
instance, injecting water into the aquifer.

Rep. Bedke asked how much revenue an acre-foot of water generated
for ldaho Power Company at the head of the system at St. Anthony,
and at the end of the system at Hells Canyon; and what rules-of-
thumb are used for calculations. Mr. Miller said 1000 c.f.s. per day is
2,000 acre-feet , based on today’s cost. Chairman Stevenson asked
for the calculation not to be done in the committee meeting. Mr. Miller
said he would provide the committee with a “cheat sheet.”

Rep. Barraclough said studies have been done for over 100 years
showing flow paths for water. He said Idaho Power Company is
misleading when they say they don’t know where the water goes. It is
well established that approximately 95% comes back to the river. He
asked for an explanation. Mr. Miller said until there was an ability to
make measurements, it would not be known.

Rep. Bruce Newcomb, District 27, Speaker of the House of
Representatives, said H800 was a policy change, not a water right
change or taking. Recharge was identified as a beneficial use in 1978.
It isn’t the case that recharge was not seen as a beneficial use prior to
the Swan Falls Agreement. The 1994 legislation removed the
fanguage. Years where recharge can be effective only occur every
decade or so. Speaker Newcomb said water flows over Milner Dam
and Bell Rapids contribute to Idaho Power Company. The State has
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REP. DELL
RAYBOULD
Closing Remarks

MOTION H800

never required the company to pay for it.

QUESTIONS: None.

Rep. Dell Raybould, District 34, Co-Sponsor, said three points needed
explanation: 1) There is a press release from Idaho Power Company
quoting president/CEO LaMont Keen as saying, “Because Idaho
Power primarily relies on hydroelectric generation to meet its
customers’ electric energy needs, reducing Snake River flows will
impact both the costs and reliability of the energy we supply.” (Exhibit
15) Rep. Raybould said H800 does not ask for reduced flows. It does
ask for tanguage to be removed from statute so the State can manage
its water resource to the best use. When there is water going to the
ocean, it can go to the aquifer. 2) People have stated that recharge
was not mentioned as a beneficial use in the Swan Falls Agreement,
but it was because there was a recognition, in statute, for “beneficial
uses upstream.” 3) The Director of Water Resources said at least
200,000 acre-feet was needed to stabilize the aquifer. 1t will take more
than that to make up for years when there isn’t recharge. The State
needs to be prepared to use water in years when it is available.

Rep. Raybould gave the amount of water that has gone past Milner
Dam and the Hells Canyon project since February 1°. Idaho Power
Company has had that water available for use without charge.
Meanwhile, there has ben water available for aquifer recharge that
Idaho Power Company is not using, but is not releasing for the State
to use for aquifer recharge. There is a crisis in eastern Idaho that is
affecting ground water rights and surface water rights alike. A long-~
term, proactive solution is needed.

H800 does not change the Swan Falls Agreement. It was proper to
seek an interpretation of the Swan Falls contract. That has been done.
(Exhibit 2) H800 reverses the 1994 language that proposed to take
away State water rights.

A motion was made by Rep. Roberts to send H800 to the floor with a
DO PASS recommendation, and with instructions to make a technical
change to the Statement of Purpose.

QUESTIONS/COMMENTS: Rep. Mitchell asked if H800 became law
and was challenged, would the State be restricted from doing anything
about recharge while waiting for the courts to make a decision; and
since the recharge is needed now, is there anything to stop it. There
was Committee discussion, including: Rep. Andrus said he
understood water for hydropower production to be subordinate,
regardless of historical date or priority use. He asked why there was
no one in the room from the ldaho Department of Water Resources
(IDWR). Chairman Stevenson said IDWR was not represented
because there are cases before the courts that could be contaminated
by their testimony. Rep. Raybould said the Constitution sets up
priorities for water use: 1) domestic, 2) mining 3) agriculture. But the
State does recognize the doctrine of prior appropriation. If a
subsequent priority after agriculture has a senior priority date, it would
come before agriculture. If domestic water is curtailed, there is a right
of eminent domain. Agriculture doesn't have the right of eminent
domain.
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Rep. Roberts debating in favor of the motion, said he didn't live in the
affected area of the State. He made several points: 1) The Idaho
legislature does have the right to make decisions for water held in its
trust without threatening the first in time/first in right doctrine. There

. are no rights being jeopardized. 2) Nothing in the Swan Falls
Agreement prevents recharge with water held in trust by the State. If it
is not expressly prevented, then it is allowed. 3) The crux of the issue
is that additional storage is needed for recharge and power
generation. H800 doesn't do that. He recommended a new project. 4)
It doesn’t make sense not to use water that is needed, and is going to
the ocean.

Rep. Barrett said the legislation approved in 1994 was well-received
at the time. To approve H800 after one long hearing is “like playing
football on a field laced with land mines.” She wants time to think it
over.

VOTE H800 The mation to send H800 to the floor with a DO PASS
recommendation, and with instructions to make a technical change to
the Statement of Purpose passed by voice vote. Reps. Barrett and
Mitchell voting NO for the record. Speaker Newcomb will carry the bill
on the floor.

H792 Chairman Stevenson, with Speaker Newcomb’s consent, said H792
will not be heard at this time.

ADJOURN The meeting was adjourned at 6:04 p.m.

&QW T florirson

Representative John A, Stevenson
Chairman Secretary
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58 : SENATE JOURNAL

FOR WHICH THE DIRECTOR MAY REFUSE TO ISSUE OR
REFUSE TO RENEW A CERTIFICATE OF REGISTRATION.

S 1095
BY TRANSPORTATION COMMITTER

AN ACT
RELATING TO IMPLEMENTS OF HUSBANDRY; AMENDING
SECTION 45-101, IDAHO CODE, TO INCLUDE MINT TUBS
ARD MINT WAGONS UNDER THE DEFINITION OF
"IMPLEMENTS OF HUSBANDRY"; AND DECLARING AN
EMERGENCY.

5 1096
BY TRANSPORTATION COMMITTRE

AN ACT

RELATING TO THE DISTRIBUTION OF FEES FROM
SNOWMOBILE FEES; AMENDING BECTION 49-2608, IDAHO
CODE, TG PROVIDE FOR THE DISTRIBUTION OF MONEYS,
TO CREATE THE SEARCH AND RESCUE ACCOUNT, TO
PROVIDE FOR USES OF MONEYS IN THE SEARCH ARND
RESCUE ACCOUNT; TRANSFERRING MONEYS FROM A
CERTAIN ACCOUNT IN THE DEDICATED FUND TO THE
SEARCH AND RESCUE ACCOUNT, AND PROVIDING FOR
THE USES OF SUCH MONEYS; AND DECLARING AN
EMERGENCY.

5 1097
BY TRANSPORTATION COMMITTEE

AN ACT
RELATING TO THE TRANSPORTATION OF ALCOHOLIC
BEVERAGES, WINE AND BEER; AMENDING SECTION
23-505, IDAHO CODE, TO PROHIBIT THE
TRANSPORTATION OF OPEN CONTAINERS OF
ALCOHOLIC LIQUOR, WINE AND BEER.

8 1098
BY TRANSPORTATION COMMITTEE

AN ACT
RELATING TO MOTOR  VEHICLE LIENS AND
ENCUMBRANCES; AMENDING SECTION 49-412, IDAHO
CODE, TO PROVIDE THAT IF A TITLE APPLICATION IS
RETURNED FOR CORRECTION AND IS NOT RETURNED
WITHIN A SPECIFIED TIME THE ORIGINAL DATE AND
HOUR OF RECEIPT SHALL BE VOID.

S 1090, S 1091, S 1092, S 1093, S 1094, S 1095, 8 1096,
S 1097, and S 1098 were introduced, read the first time at
length, and referred to the Judiciary and Rules Committee
for printing.

H 19, by Education Committee, was introduced, read the
fiest time at length, and referred to the Edueation
Committee,

Second Reading of Bills
S 1054, by Local Government and Taxation Committee,
was read the second time at length and filed for third

reading.

H 28, by Resources and Conservation Committee, was
read the second time at length and filed for third reading.

S 1052, by State Affairs Committee, was read the second
time at length and filed for third reading.

S 1044, by Judiciary and Rules Committee, was read the
second time at length and filed for third reading.

March 13, 2006
EXHIBIT 1

February 6]

S 1066, by Education Committee, was read the second
time at length and filed for third reading.

Third Reading of Bills

On request by Senator Ricks, granted by uranimous
consent, 8 1008, 5 1007, S 1006, and 5 1005 were placed at
the head of the calendar.

5 1008 was read the third time at length, section by
section, and placed before the Senate for final consideration,
the question being, "Shall the bill pass?"

Roll esll resulted as follows:

AYES—-Anderson, Beck, Beitelspacher, Bilyeu, Bray,
Budge, Calabretta, Chapman, Crapo, Darrington, Dobler,
Fairchild, Gilbert, Horseh, Kiebert, Lannen, Marley,
MecLaughlin, McRoberts, Noh, Parry, Peavey, Rakozy, Reed,
Risch, Smyser, Staker, Sverdsten, Sweeney, Thorne,
Tominaga, Twiggs, Watkins, Yarbrough. Total - 34.

NAYS—Batt, Carlson, Crystal, Ricks, Ringert, Rydaleh.
Total - 8.

Absent and excused-Lacy, Little. Total - 2,
Total - 42,

Whereupon the President declared 8 1008 passed, title
was approved, and the bill ordered transmitted to the House,

On request by Senator Noh, granted by unanimous
consent, the President ordered the Statement of Legislative
Intent relating to & 1008 spread upon the pages of the
Journal.

STATEMENT OF LEGISLATIVE INTENT
8 1008

Prepared by Senator Michael D. Crapo
of the Senate Resources and Environment Committee
February 1, 1985

L INTRODUCTORY STATEMENT.

Beginning in approximately 1977, a significant
controversy arose between Idaho Power Company and
certain other water users in the State of Idaho over
the extent of ldaho Power Company's water rights at
the Swan Falls Dam. Ultimately litigation was
instituted ageinst numerous water users by ldaho
Power Company to clarify the status of the disputed
water rights. Both the Governor and the Attorney
General of the State of ldaho became extensively
involved in attempts to resolve this dispute. In 1983
and 1984, in two separate legislative sessions, the
ldaho Legislature also grappled with the controversy
unsuceessfully. At issue was whether the water
rights of Idsho Power <Company should be
subordinated fo future appropriators to encourage
further development of agricultural uses, domestic,
commercial, municipal or industrial (DCMD uses, or
other uses which would be beneficial to Idaho,

Ultimately, in October, 1984, an Agreement was
reached between the Governor of the State of Idaho,
the Attorney General of the State of Idaho and ldaho
Power Company which resolved the controversy. The
agreement required legislative action and was made
contingent upon passage by the Idaho State
Legislature of certain legislation which was
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referenced in the agreement. This bill, Senate Bill
1008, is the centerpiece of the legislation which is
contemplated by the agreement.

STATEMENT OF PURPDSE,

This legislation is intended to resolve conflicts over
whether an existing water right for power is
subordinated. The legislation resolves these conflicts
by defining the nature of such water rights. It is also
intended to assure that water is awvailable for
development in Idsho and to provide a basis for
realloeation of water for f{uture development. It
recognizes that ldsho's population sand commereial
and indusirial expansion &8s well as Idaho%s
agricultural needs will require an assured amount of
water.

The legislation glso clarifies the authority of the
Idaho Department of Water Resources to subordinete
future hydropower water rights. Finally, the
legislation is an assertion by the Legislature of the
State of Idaho of its authority to limit and regulate
the use of water for power purposes.

SECTION BY SECTION ANALYSIS,

A. SECTION 1. (AMENDING BECTION 42-203
OF THE IDAHO CODE.)

Section 1 amends Section 42-203 of the Idaho
Code by renumbering the section to be Section
42-203A and adding new notice requirements
for applications to divert in excess of ten (10}
e.l.s. or one thousand (1,000) acre feet of
water. Notice of such applications must be
published statewide, once per week for two
evonsecutive weeks. BSection 1 also provides a
mechanism by which persons interested in being
notified of any proposed diversions may request
in writing to be notified by the Department of
Water Resources. Such requests may speeify
any class of notices of application. Persons
making such requests must pay annual mailing
fees to be established by the Department of
Water Resources.

B. SECTION 2. (ADDING A NEW-SECTION TO
HARTER 2, TITLE 42,1DAHO CODE. ) ‘

Section 2 adds a new section to Chapter 2 of
Title 42 of the Idabo Code to be designated as
Section 42-2038, Idaho Code. This legislation is
an exercise of the State’s authority under the
1928 Amendment ta Article XV, Section 3 of
the Idaho Constitution te limit and regulate the
use of water for power purposes. The section
represents a specific legislative {inding that it
is in the public interest of the State of Idaho to
assure that the State hes the power to regulate
and limit the use of water for power purposes to
assure an adequate supply of water for future
beneficial upstream uses. It also represents a
legislative protection of the rights of a user of
water for power purposes (1) against depletion
to the extent of a minimum flow established by
State action; and (2) to the continued use of
water available sbove the minimum flow
subject to reallocation to future uses acquired
pursuant to State law. The water right for
power purposes shall not be subject to depletion
up to the amount of the minimum flow as

SENATE JOURNAL

59

defined by any applicsble contract with the
State. As applied to the Swan Falls Agreement,
the existing minimum stream [low at the
Murphy U.8.G.8. gauging station is
recommended for change to seasonal flows of
3,900 e.f.s. and 5,600 c.f.s. The Agreement
recognizes jdaho Power Companys rights as
msubordinated up to the amount of those
flows. While the State may later change the
minimum flows, the recognition of the nature of
the company's rights will not chenge. Valid
subordination conditions governing any existing
hydropower rights are not modified or removed
by this legislation.

To .accomplish the balancing of these
potentially: competmg interests, this section
establishes a trust in which title to certain
specified water nghts will be held.

established by ‘state ‘aetion, The term "state
aetion" refers only to action by the Idaho
Department of Water Resources in compliance
with all  applicable law, and/or the
establishment of minimum stream flows in the
State Water Plan by the Idaho Water Resource
Board, both of which aections are subjeet to
eatification, modification or rejection by the
Idaho State Legislature. To the extent of the
established - minimum flows and any pight
recognized by contract, such water rights for
power. purposes remain unsubordinated to all
uses,. The smount of water or water rights held
in the trust is thus keyed to the maintenance of
the established minimum stream f{lows rather
than any estimates of how much water may be
available above such minimum flows, Any
portion- of such water rights eabove the
established minimum flows will be held in trust
by the State of Idaho, by and through the
Governor of the State of Idaho. This trust will
hold these -water rights for the benefit of the
power user so long as they are not appropriated
a3 provided by law by future upstream
beneficial users. The trust also operates,
however, for the use and benefit of the people
of the State of Idaho, to assure that water is
made available for appropriation by fulure
upstream users who satisfy the criterin of Idaho
law for reallocation of the water rights held in
the trust. No person to whom trust waters are
reallocated shall be required to pay
compensation to any party, other than
appropriate administrative fees established by
the director for processing of the reallocation.

The governor is given specific suthority to
enter into agreements with power users to
define applicable minimum stream flows in
accord with the terms of this section. These
contracts must be ratified by the Idaho State
Legislature.

Thus, existing hydropower rights which have not
been effectively subordinated shall not be
subject to depletion below any applicable
minimum flows established by the State.
Hydropower rights in excess of such flows will
be held in trust by the State and are subject to
subordination to, and to depletion by lawful
beneficial uses. In addition, if the holder of

e o -
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such a8 hydropower right enters into an
agreement with the State defining the extent of
its hydropower right, the right will remain
unsubordinated to the extent provided by the
Agreement. Such agreements must be ratified
by law, and ratification of one such agreement
is eonferred by this section.

The Director of the Department of Water
Resources i3 empowered as to all future
licenses to subordinate the rights granted in
either a permit or & license to subsequent
upstream beneficial depletionary uses, to assure
the availsbility of water for such uses., The
director also shall have the authority to limit
permits or licenses for power purposes to a
specific term.

As:.applied - to the agreement betwéen ‘Idaho
Power Company, the Governor and the Attcsmey
General, this trust arrangement results in the
State of Jdaho possessing. legal title to.all-water
rights: previously claimed by Idaho Pawer
Company ~above -the “agreed ' mini{mum stream
flows and: Idaho Power Company holds equitable
t!tle to those water rights subject to the trust,
The Idaho Department of Water Resoutces is
the entity which makes the determination of
whether water is to be reallocated from the
trust under the criteria of Section 42-203C and
in compliance with the State Water Plan. The
Cormpany's rights may be asserted by the state,
as trustee, and by Idaho Power Company, as
beneficiary of the trust and as the user of the
water right. Ideho Power Company is not the
sole beneficiary of the trust, however. Future
appropriators, as persons on whose behalf the
trust waters are held, may seek to appropriate
the trust waters in conformance with State
iaw. The Siate acts as trustee In their behrif as
well. At such time as a future appropriator is
granted a water right in the trust waters, Idaho
Power Company's rights in such appropriated
water become subordinated.

C. SECTION 3. (ADDING A NEW SECTION TO
CHAPTER 2, TITLE 42, IDAHO CODE.}

1. Section 3 adds a new section to Chapter 2 of
Title 42 of the ldaho Code to be designated ns
Section 42-203C, Idaho Code, This section
specifies the criteria which must be met to
appropriate waters which are subject to the
trust established in Section 2. This section
contemplates a three-step analysis as to
appropriations of water from the trust
established in Section 2:

First, the proposed use must be evaluated
under the criteria presently existing in
Section 42-203A, including local public
interest. (Senate Bill 1008 does not
adversely affect the use of existing local
public interest criteria. Review of these
factors is separate from the new factors
added by the bill in Section 42-203C.)

Second, if the proposed use meets these
criteria, there must be a determination of
whether the proposed use would
“significantly reduce® the amount of weter
available to the power user whose rights sre

February 6]

owned by the trust. If a significant reduction
is not found, then the application should be
granted.

Third, if a significant reduction is foung,
then the proposed use must be evaluated in
terms of the criteria stated in Subsection
42-203C(2). The finding of a significant
reduction does not infer that any portion of
the trust waters should not be developed.
Such a finding simply results in the necessity
of evaluating the proposed use according to
the terms of the criteria stated in Subsection
42-203C(2). These eriteria focus on the
benefits of the proposed use to the state and
loeal economy, the impact on electrie utility
rates, the promotion of the family farming
tradition, and the promotion of full economic
and multiple use development of Idaho's
water resources. The fifth criteria sets a
cap on agricultural development above the
Murphy Gauge.

Subsection 42-203C(2) (b) clarifies that the
burden of prool in establishing that any of these
criteria  would prevent granting of the
application is upon the protestant. This
subsection was ineluded to implement the
specific legislative intent that the
administrative burdens of meeting the new
eriteria would not block future development.

None of the factors in Subsection 42-203C(2)
are to be given greater weight than any other
by the director in determining whether to allow
future beneficial use of the trust waters. This
provision represents legislative intent that the
consideration of the family ferming tradition,
hydropower use, domestic, commercial,
muniecipal and industrial uses, or other multiple
use developments are each to be given equal
consideration in the reallocation process. It is
the intent that otherwise qualified water uses
which promote the family farming tradition or
create jobs should be recognized as essential to
the economy of the State of Idaho.

The criteria identified in Subsection 42-203C(2)
are intended solely to guide the director of the
Idasho Department of Water Resources in
determining whether a proposed use has greater
net benefits to the State than the existing
hydropower use. The criteria identify those
factors to be considered in making this
determination. Proposed uses for domestig,
commereial, municipal or industrial purposes
and the like are not intended to receive less
weight in the evaluation process simply because
they are not mentioned specifically in the
eriteria. Nor is it intended that these uses be
subject to the family farming standard
econtained in Subsection 42-203C(2) (ii), or the
agricultural cap contained in Subsection
42-203C(2) (v). In such eireumstances only the
eriteria relevant 1o the proposed use and its
impact on hydropower would be pertinent.

The legislation also speeifically ties the
appropriation of water from the ftrust to
conformance with "state law" and not 1o the
new public interest criteria. This provides
flexibility to the state in the future te change




[February 6

the law if it becomes necessary, without
modifying the operation of the trust
provisions. Thus, State water policy is not
frozen by this legislation.

D. SECTION 4. (ADDING A NEW SECTION TO
CH LE 42, IDAHO CODE.)

Section 4 adds a new section to Chapter 2 of
Title 42 of the ldaho Code to be designated as
Section 42-203D, Idaho Code. This section
provides that the Idaho Department of Water
Resources shall review all water permits issued
by it prior to the effective date of this act;
provided, however, that permits having been put
to beneficial use prior to July 1, 1985 are
exempt. These permits are to be revxewed to
assure that they comply with the requirements
of this act. The director is authorized to
either cancel the permits or subject them to
new conditions.

E, SECTION 3.

Section 5 clarifies that this act does not
modify, amend or repeal any existing interstate
compact,

F. SECTION 6.

Seection 6 declares the provisions of this act to
be severable in the event that any portion
thereof is declared to be invalid or
unenforceable,

5 1007 was read the third time at length, section by
section, and placed before the Senate for final eonsideration,
the question being, "Shall the bill pass?"

Roll call resulted as follows:

AYES~—Anderson, Batt, Beck, Beitelspacher, Bilyeu, Bray,
Budge, Calabretta, Chapman, Crapo, Crystal, Darrington,
Dobler, Fairchild, Gilbert, Horseh, Kiebert, Lannen, Marley,
McLaughlin, McRaberts, Noh, Parry, Peavey, Rakozy, Reed,
‘Ringert, Risch, Smyser, Staker, Sverdsten, Sweeney, Thorne,
Twiggs, Watkins, Yarbrough. Total - 36.

NAYS—Carlson, Ricks, Rydaleh, Tominaga. Total ~ 4.
Absent and excused—Lacy, Little. Total - 2.
Total - 42.

Whereupon the President declared S 1007 passed, title
was gpproved, and the bill ordered transmitted to the House.

5 1006 was read the third time at length, section by
section, and placed before the Senate for final consideration,
the question being, "Shall the bill pass?"

Roll eall resulted as follows:

AYES—Beck, Beitelspacher, Bilyeu, Bray, Budge,
Calabretta, Chapman, Crapo, Darrington, Dobler, Fairchild,
Gilbert, Horsch, Kiebert, Lannen, Marley, MecLaughlin,
McRoberts, Noh, Peavey, Rakozy, Reed, Risch, Smyser,
Staker, Sverdsten, BSweeney, Thorne, Twiggs, Watkins.
Total - 30.

NAYS—Anderson, Batt, Carlson, Crystal, Parry, Ricks,
Ringert, Rydaleh, Tominage, Yarbrough. Total - 10.

Absent and excused—Lacy, Little. Total- 2.

. Total -~ 42.
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Whereupon the President declared S5 1006 passed, title
was approved, and the bill ordered transmitted to the House.

5 1005 was read the third time at length, section by
section, and placed before the Senate for final consideration,
the question being, "Shall the bill pass?"

Roll call resulted as [ollows:

AYES—Anderson, Beck, Beitelspacher, Bilyeu, Bray,
Budge, Calabretta, Chapman, Crapo, Darrington, Dobler,
Fairchild, Horsch, Kiebert, Lannen, Marley, McLaughlin,
MecRoberts, Noh, Parry, Peavey, Rakozy, Reed, Ringert,
Riseh, Smyser, Staker, Sverdsten, Sweeney, Thorne, Twiges,
Watkins, Yarbrough. Total - 33.

NAYS—Batt, Carlson, Crystal, Gilbert, Ricks, Rydalch,
Tominaga. Total ~ 7,

Absent and excused—Lacy, Little. Total - 2.
Total - 42.

Whereupon the President declared 8§ 1005 passed, title
was approved, and the bill ordered transmitted to the House.

S5 1015, having been held, was read the third time at
length, section by section, and placed before the Senate for
final consideration, the question being, "Shall the bill pass?"

On request by Senator Darrington, granted by unanimous
consent, S 1015 was referred to the Fourteenth Order of
Business, General Calendar.

5 1016, having been held, was read the third time at
length, section by section, and placed before the Senate for
final consideration, the question being, "Shall the bill pass?"

Moved by Senator Anderson, seconded by Senator Beck,
that § 1016 be referred to the Fourteenth Order of Business
for amendment.

An amended motion was made by Senator Ricks, seconded
by Senator Kiebert, that the Senate recess until 1:30 p.m. of
this day.

The question being, "Shall the amended maotion pass?"

The amended motion passed by voice vote, and the Senate
recessed until 1:30 p.m. of this day.

RECESS
AFTERNOON SESSION

The Senate reconvened at 1:30 p.m., pursuant to recess,
President Leroy presiding.

Roll call showed all members present except Senators
Bilyeu, Kiebert, Latnen, Peavey, and Tominags, absent and
excused; and Senators Lacy and Little, absent and formaily
excused by the Chair.

Prior to recess the Senate was at the Thirteenth Order of
Business, Third Reading of Bills.

Senator Peavey was recorded present at this order of
business.

The President announced that the motion to refer 8§ 1016
to the Fourteenth Order of Business, General Calendar, was
before the Senate for consideration, the question being, "Shall
the motion pass?"
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STATE OF IDAHO
OFFICE OF THE ATTORNEY GENERAL

LAWRENCE G. WASDEN
ATTORNEY GENERAL OPINION 06-2

Hand Delivered

Honorable Bruce Newcomb
Speaker of the House

Idaho House of Representatives
STATEHOUSE

Per Request for Attorney General’s Opinion
Regarding Swan Falls Agreement and Idaho Code §§ 42-234(2) and 42-4201A(2)

Dear Speaker Newcomb:

. This opinion responds to the questions in your letter dated February 27, 2006,
regardmg the effect of Idaho Code §§ 42-234(2) and 42-4201A(2) on the use of natural
flow to recharge the Eastern Snake Plain Aquifer. In order to respond to your questions,
it is first necessary to review the Swan Falls Agreement and to then consider the effect, if
any, of Idaho Code §§ 42-234(2) and 42-4201A(2) on the Swan Falls Agreement. The
questions presented are set forth below.

QUESTIONS PRESENTED

1. Is aquifer recharge a use to which Idaho Power Company subordinated its
hydropower water rights under the Swan Falls Agreement?

2. If Idaho Power Company subordinated its water rights to recharge under the Swan
Falls Agreement, do the provisions in Idaho Code §§ 42-234(2) and 42-4201A(2)

change the Swan Falls Agreement and create any vested rights or priorities in
Idaho Power Company?

CONCLUSIONS
L. Under the Swan Falls Agreement, Idaho Power Company subordinated its
. hydropower water rights in excess of the agreed-upon minimum flows to all

P.Q. Box 83720, Boise, ldaho 83720-0010
Telephone: (208) 334-2400, FAX; (208) 334-2530
Located at 700 W. Jefferson Street, Suite 210
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“subsequent beneficial upstream uses upon approval of such uses by the State in
accordance with State law,”! regardless of the type or kind of beneficial use.
Thus, the hydropower rights referenced in the Swan Falls Agreement are
subordinated to aquifer recharge in accordance with state law.

2. Idaho Code §§ 42-234(2) and 42-4201A(2) does not create any vested rights or
priorities in Idaho Power Company because the State, as trustee, holds legal title to
the water placed in trust and, in accordance with the Swan Falls Agreement, the
State has the right to determine how the trust water will be used. Idaho Code §§
42-234(2) and 42-4201A(2) create only an incidental statutory benefit in favor of
Idaho Power that the State is free to modify or rescind at any time.

ANALYSIS
I.

THE SWAN FALLS AGREEMENT DOES NOT LIMIT THE TYPES OF
BENEFICIAL USES FOR WHICH THE TRUST WATERS MAY BE
ALLOCATED

You have asked whether aquifer recharge is a use to which Idaho Power Company
(“Idaho Power”) subordinated its water rights under the Swan Falls Agreement. This
question raises the issue of whether the Swan Falls Agreement limits the subordination of
Idaho Power’s water rights to any particular types or kinds of beneficial uses, and
therefore categorically excludes other uses for purposes of subordination. These issues
present a question of the interpretation of the Swan Falls Agreement.

The objective in interpreting a contract such as the Swan Falls Agreement is to
give effect to the parties’ intentions, which should be ascertained from the language of
the contract, if possible. Tolley v. THI Co., 140 Idaho 253, 260, 92 P.3d 503, 510
(2004). The contract must be viewed as a whole and in its entirety. Clear Lakes Trout
Co., Inc. v. Clear Springs Foods, Inc., 141 Idaho 117, 120, 106 P.3d 443, 446 (2005). If
its terms are clear and unambiguous, their meaning and Jegal effect are questions of law
controlled by the plain meaning of the words. Id. If the contractual langnage is
ambiguous, the parties’ intent may be determined from the facts and circumstances
surrounding the formation of the contract. /d. Contractual language is ambiguous if it is
reasonably susceptible to conflicting interpretations. Maroun v. Wyreless Systems, Inc.,
141 Idaho 604, 614, 114 P.3d 974, 984 (2005).

' “Agreement” executed by the Governor, the Attorney General and the Chief Executive Officer
of Idaho Power Company on October 25, 1984, for purposes of resolving the litigation regarding Idaho
Power Company’s water rights at Swan Falls dam (the “Swan Falls Agreement”) at 4, § 7(B).
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. As discussed below, the plain terms of the Swan Falls Agreement compel the
conclusion that Idaho Power subordinated its hydropower water rights to all future
beneficial uses, including but not limited to aquifer recharge. Testimony given by Idaho

Power’s legal counsel in Idaho legislative hearings confirm the plain terms of the Swan
Falls Agreement.

A.  The Terms of the Swan Falls Agreement

1. Overview of the Swan Falls Agreement

The Swan Falls Agreement had its origin in litigation over whether Idaho Power’s
water rights for its hydropower generation facilities on the Snake River had been
subordinated to beneficial upstream uses. The Idaho Supreme Court held that Idaho
Power had expressly subordinated its water rights at its Hells Canyon dams but not at the
Swan Falls dam. Idaho Power Co. v, Dept. of Water Resources, 104 Idaho 575, 586, 661
P.2d 741, 752 (1983). The court also held, however, that the mere lack of an express
subordination provision in the Swan Falls water rights licenses did not mean that the
water rights were unsubordinated, and remanded the case for consideration of the extent
to which Idaho Power may have subordinated or otherwise lost its Swan Falls water
rights under a variety of theories advanced by the State and other parties to the case. Id.

. at 583, 590, 661 P.2d at 749, 756.

The parties resolved this litigation by agreeing that a portion of Idaho Power’s
hydropower water rights would be held in trust by the State of Idaho and that hydropower
use of the trust water would be subordinated to subsequent beneficial upstream uses
approved by the State in accordance with state law. This solution was a compromise
between the State’s desire to have immediate and complete subordination of Idaho
Power’s hydropower water rights and Idaho Power’s desire to retain full ownership and
use of its hydropower water rights until a new beneficial upstream use of the water was
approved by the Idaho Department of Water Resources. It is against this backdrop that
the subordination provision of the Swan Falls Agreement must be construed.

2. The Subordination Provision

The parties to the Swan Falls Agreement viewed it as providing “a plan best
adapted to develop, conserve, and utilize the water resources of the region in the public
interest” Agreement at 5, § 1l1. This was to be achieved largely through the
subordination provision of the Agreement. Miles v. Idaho Power Co., 116 Idaho 635,

2 These theories included abandonment, forfeiture, adverse possession, equitable estoppel, and
. customary preference. Id.
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637, 7718 P.2d 757, 759 (1989) (“[t]be purpose of the [Swan Falls] agreement concerning
. subordination was to make more water available for future appropriators and to assist in
the expansion of other beneficial uses of the water in the Snake River”).

The subordination provision established certain minimum flows® and provided that
water accruing to Idaho Power’s hydropower water rights above these minimum flows
would be held in trust by the State of Idaho for “subsequent beneficial upstream uses™:

The Company is also entitled to use the flow of the Snake River at its
facilities to the extent of its actual beneficial use but not to exceed those
amounts stated in State Water License Numbers [recitation of the
applicable water right license numbers], but such rights in excess of the
[minimum flow] amounts stated in 7(A) shall be subordinate to subsequent
beneficial upstream uses upon approval of such uses by the State in
accordance with State law unless the depletion violates or will violate
paragraph 7(A). Company retains its right to contest any appropriation of
water in accordance with State law, Company further retains the right to
compel State to take reasonable steps to insure the average daily flows
established by this Agreement at the Murphy U.S.G.S. gauging station. . . .
This paragraph shall constitute a subordination condition.

o Agreement at 3, § 7(B) (emphasis added).

The subordination language is straightforward. The Agreement expressly provides
for subordination to “subsequent” beneficial upstream uses “upon approval of such uses
by the State.” These terms explicitly require subordination to beneficial uses approved
after the execution of the Agreement. In the absence of any textual limitation to the
contrary, the most natural reading of this language is that it includes not only new
diversions for established types of beneficial uses, but also diversions for new types of
beneficial uses recognized and approved in accordance with State law. It is a given that
State law is not static and changes over time, and this is particularly true with respect to
what uses of water constitute “beneficial uses.” See Dept. of Parks v. Idaho Dept. of
Water Administration, 96 Idaho 440, 447-48, 530 P.2d 924, 931-32 (1974) (“With the
exception of the uses implicitly declared to be beneficial by Article 15, § 3, there is

? The agreed-upon minimums are average daily flows of 3,900 c.f.s. from April 1 to October 31,
and 5,900 c.f.s. from November 1 to March 31, as measured at the U.S.G.S. Gauging Station below Swan
Falls Dam and above Murphy, Idaho (the “Murphy Gauge”). Swan Falls Agreement at 3, §7(A).

The Swan Falls Agreement contains three express subordination provisions. Agreement at 3-4,
99 7(B)-(D). Two of these subordinated Idaho Power’s water rights to certain junior uses that actually
existed or were in the process of being perfected as of the date of the Agreement and are not directly
. relevant to the question presented. Id. at 4, §] 7(C)-(D).
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. always a possibility that other uses beneficial in one era will not be in another and vice
versa”) (Bakes, J., concurring specially).

Thus, under the plain terms of the Swan Falls Agreement, if a prbposal to
appropriate water for aquifer recharge is approved by the State as a beneficial use in
accordance with state law, the hydropower water rights held in trust are subordinated to
such use.

B.  The Legislative History of the Statutes Implementing the Agreement

While the Agreement is unambiguous, it is worth noting that the history of the
legislation the parties proposed to implement the Swan Falls Agreement also shows that
subordination was not intended to be limited to any particular type or category of
beneficial use.* The testimony of Idaho Power’s legal counsel in committee hearings on
Senate Bill 1008, the centerpiece of the proposed Swan Falls legislation, demonstrates
particularly well that Idaho Power understood the Agreement included all types of
beneficial uses subsequently recognized by state law. He testified before the Senate
Resources & Environment Committee that “[tJhe Company feels it is critical hydropower
be recognized as an element in consideration of new water uses that affect the river above
Murphy. It is important that the statute and the contract do not prohibit development.”

Minutes of the Idaho Senate Resources and Environment Comm., Jan. 18, 1985, 48th
. Sess. (Idaho 1985) (“Minutes of Jan. 18, 1985”) at 2 (testimony of Tom Nelson)
(emphasis added).

Similarly, at a subsequent hearing, Idaho Power’s counsel stated that “fanything
above the minimum flow the state is free to do as it likes,” and that “[o]f course one of
the big questions is what will future uses be of the remaining water.” Minutes of the
Idaho Senate Resources and Environment Comm., Feb. 1, 1985, 48th Sess. (Idaho 1985)
(“Minutes of Feb. 1, 1985”) at 7, 9 (Nelson testimony). These statements reveal that the
parties intended to provide for subordination of the trust water to all future beneficial uses
approved in accordance with state law.

The statements of Idaho Power’s counsel take on even more significance in light
of the fact that the future use of trust water for aquifer recharge was an obvious
possibility at the time of the Agreement. Statutes authorizing aquifer recharge, albeit on
a limited basis, were first enacted in 1978, some six years prior to the Swan Falls

* See Agreement at 2-3, { 6; id. at 8, § 13(A)(vii) (agrecing to propose and support a legislative
program implementing the Agreement and conditioning effectiveness of the subordination provision on
the enactment of corresponding subordination legislation); id. at Exhibits 1-8 (the proposed legislation).
The proposed subordination legislation was enacted substantially as proposed and is codified at Idaho

' Code §§ 42-203B and 42-203C.
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. Agreement. See Idaho Code §§ 42-4201 et seq. Indeed, the 1978 aquifer recharge
statutes invoked the same “multiple use water policy of this state” that the parties
explicitly recognized in 1984. 1978 Idaho Session Laws, ch. 293, § 1; Idaho Code § 42-
4201(1) (emphasis added); see also Agreement at Exhibit 1, pp. 3-4 (“the promotion of
full economic and mulfiple use development of the water resources of the State of
Idaho”) (emphasis added).” Further, aquifer recharge had been recognized as a
“beneficial use” in other states for several years. See McTaggart v. Montana Power Co.,
602 P.2d 992, 996 (Mont. 1979); Qahe Conservancy Subdistrict v. Janklow, 308 N.W.2d
559, 564 (S.D. 1981). In this context, the absence of any evidence that the parties
intended to exclude subordination to aquifer recharge must be understood as meaning that
the parties were aware that aquifer recharge would potentially trigger subordination under

the Agreement in the future.

II.

IDAHO CODE §§ 42-234(2) AND 42-4201A(2) DO NOT CREATE ANY VESTED
RIGHTS OR PRIORITIES IN IDAHO POWER COMPANY

Idaho Code § 42-234 declares that the appropriation and underground storage of
unappropriated water for purposes of ground water recharge is a beneficial use, and .
authorizes the Department of Water Resources to issue permits to appropriate for such
. uses. The statute also provides that such rights are secondary to prior perfected rights,
including those that might otherwise be subordinated by the Swan Falls Agreement:

The rights acquired pursvant to any permit and license obtained as herein
authorized shall be secondary to all prior perfected water rights, including
those water rights for power purposes that may otherwise be subordinated
by contract entered into by the governor and Idaho power company on
October 25, 1984, and ratified by the legislature pursuant to section 42-
203B, Idaho Code.

Idaho Code § 42-234(2).°

Idaho Code § 42-4201A(2) is identical in relevant part. By their terms, these
statutes make a licensed right to beneficially use water for underground storage or aquifer
recharge secondary to the hydropower water rights held in trust by the State of Idaho
under the Swan Falls Agreement. Thus, the question is whether the statutes give rise to

5 Presently codified at Idaho Code § 42-203C.

§ The language of Idaho Code §§ 42-234(2) and 42-4201A(2) i1s an express acknowledgement
that the subordination provision would apply to aquifer recharge in the absence of the 1994 change to the
. statutes making recharge use secondary to hydropower use under the Swan Falls Agreement.
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any vested rights in Idaho Power Company that permanently trump the subordination

. provision of the Swan Falls Agreement. Under the plain language of the Agreement and
the relevant legislative history, the answer to this question is clearly “No,” for two
reasons: (1) the State holds legal title to the subordinated portion of the hydropower
water rights in trust for the people of the State of Idaho and Idaho Power, and (2) as part
of the Swan Falls Agreement, Idaho Power bargained away any right to assert a vested
right in the trust water.

The Agreement and the implementing legislation resolved the Swan Falls
litigation principally by transferring legal title to a portion of Idaho Power’s hydropower
water rights to the State, which holds the rights in trust for the benefit of the people of the
State of Idaho and Idaho Power. Agreement at 8, § 13(A)(vii); id. at Exhibit 7B; Idaho
Code § 42-203B. Hydropower use of the trust water is subordinated to subsequent
beneficial upstream uses approved by the State in accordance with state law. Id.

A Statement of Legislative Intent for Senate Bill 1008, the centerpiece of the
legislation proposed and enacted to implement the Swan Falls Agreement, was prepared
and read into the Senate Journal and describes the trust as follows:

{TThis trust arrangement results in the State of Idaho possessing legal title
. to all water rights previously claimed by Idaho Power Company above the
. agreed minimum stream flows and Idaho Power Company holds equitable
title to those water rights subject to the trust. The Idaho Department of
Water Resources is the entity which makes the determination of whether
water is to be reallocated from the trust under the criteria of Section 42-
203C and in compliance with the State Water Plan. The Company’s rights
may be asserted by the state, as trustee, and by Idaho Power Company, as
beneficiary of the trust, and as the user of the water right. Idaho Power
Company is not the sole beneficiary of the trust, however. Future
appropriators, as persons on whose behalf the trust waters are held, may
seck to appropriate the trust waters in conformance with State law. The
State acts as trustee in their behalf as well. At such time as a future
appropriator is granted a water right in the trust waters, Idaho Power
Company’s rights in such appropriated water become subordinated.

Statement of Legislative Intent S 1008 (“Statement of Legislative Intent”), JOURNAL OF
THE STATE SENATE, 48th Sess. (Idaho 1985) at 58-61, 60; see also Minutes of Jan. 18,
1985 and Minutes of Feb. 1, 1985 (testimony by Idaho Power’s legal counsel describing
the trust arrangement).

Thus, the State, as trustee, holds legal title to the hydropower water nghts
. referenced in the Swan Falls Agreement to the extent they exceed the agreed-upon
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minimum flows, and has the authority to manage the trust water for the benefit of the
. people of the State of Idaho and Idaho Power. Under the Agreement and the

implementing legislation, Idaho Power surrendered its legal title and control of the water
rights above the minimum flows. Idaho Power retained only an equitable interest in the
use of the trust water until such time as the State approved a subsequent beneficial
upstream use in accordance with state law. Thus, as trustee, the State has exclusive
authority to determine how the trust water will be allocated.

This understanding is supported by the express language of the Swan Falls
Agreement, which provides that other than the legislative program that implemented the

Agreement, legislation enacted after the effective date of the Agreement has no effect on
it:

This Agreement is contingent upon certain enactments of law by the State
and action by the Idaho Water Resource Board. Thus, within this
Agreement, reference is made to state law in defining respective rights and
obligations of the parties. Therefore, upon implementation of the
conditions contained in paragraph 13, any subsequent final order by a court
of competent jurisdiction, legislative enactment or administrative ruling
shall not affect the validity of this Agreement.

. Agreement at 8, 17 (“Subsequent Changes in Law”) (emphases added). In other
words, the parties expressly agreed that legislation passed after the Agreement became
effective would not void the Agreement or change the parties” rights and obligations as
established by the Agreement. Part of the contractual agreement was Idaho Power’s
acceptance of beneficial upstream uses upon approval of such uses by the State in
accordance with state law.

The language in Idaho Code §§ 42-234(2) and 42-4201A(2) regarding the Swan
Falls Agreement was enacted some ten years after the Agreement was signed. See Idaho
Session Laws 1994, ch. 274, § 1, p. 851; id. ch. 433, § 1, p. 1397. These statutes reflect a
policy decision at the time to treat aquifer recharge as a secondary use. But, as noted
above, glhe state as trustee is free to change the policies regarding the use of the water held
in trust.

This interpretation accords with the parties’ intent as revealed by the legislative
history of SB 1008. In testimony before the Senate Resource and Environment
Committee, Idaho Power’s attorney left no doubt that the Agreement ultimately controls

? Once a subsequent beneficial upstream use becomes a vested right, the water subject to
. that right is no longer part of the trust water.
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. subordination, and that statutorily increasing the amount of water actually available to
Idaho Power merely creates an incidental benefit that the State is free to modify or
rescind at any time:

Senator Crapo: With regard to the portion of the contract that says that
subsequent legislative changes don’t impinge on the contract.
Would you clarify, what subsequent legislative changes
would do to the status of [the] Idaho Power water right with
regard to changes in minimum flow?

Tom Nelson: As the contract and the statute work together, the state could
obviously increase the minimum flow at Murphy anytime
they wanted. The Company would have no rights involved in
that decision. If the state wanted to reduce that minimum
flow below the seasonal 3900 and 5600 it certainly is at
liberty to do that. However, the contractual recognition of the
Company’s water rights at that level would remain at those
levels and therefore the Company’s rights would not follow
the minimum flow down in that instance. The contract would
still define it as the seasonal 3900 and 5600.

Senator Peavey: ~ What would be the flip side of Senator Tominaga’s scenario
in case the state wanted to raise the minimum flow? How
would that work and would there be any problems?

Tom Nelson: In a situation where the state raised the minimum flow, the
Company’s subordinated rights would remain at 3900 and
5600. However, that increase would then make the company
the beneficiary of that increase [sic] flow and I as read both
what we have as those minimum flows operate, the company
would be a beneficiary of the higher flow and entitled to
protect it or to try and make the state enforce it if it raised the
flow but at the same time didn’t put mechanisms in place to
really make it work.

Senator Peavey: When you say “to protect the new higher minimum flow,”
you aren’t saying then that the state couldn’t after it had done
that, relower that to 3900, that would be at the state’s option,
would it not?
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Tom Nelson: You are right. Anything above the minimum flow the state is
. free to do as it likes.

Minutes of Feb. 1, 1985, at 3, 7.

In the February 11, 1985, hearing, Senator Little asked Idaho Power’s legal
counsel that if “two years from now we don’t like [all these bills fulfilling the
Agreement] and parts are repealed, will that affect the agreement made between the
power company and the state.” Minutes of the Idaho Senate Resources and Environment
Comm., Feb. 11, 1985, 48th Sess. (Idaho 1985) at 1. Idaho Power’s counsel replied:

[Tlhere is a provision in the agreement that says the agreement remains
binding even in the face of changes in the law. If the legislature wants to
undo this whole thing next year, that is its prerogative. The only thing the
legislature does not have power to do, would be to change the contractual
recognition of the company’s water rights at Murphy gage [sic].

1d. (Nelson testimony).

Legal counsel for the Office of the Attorney General testified during the same
; hearing in regard to the general trust concept that “the ultimate control over those trusts
. does rest with the Legislature. They created those trusts and of course they can alter
them or take whatever steps are necessary.” Id. at 12 (testimony of Pat Kole). Idaho
Power’s attorney then testified with regard to hydropower water rights placed in trust
under Idaho Code § 42-203B that “[i}f you were subordinated you would have no right
to compensation and it is solely the Director’s discretion as this is written to implement
the constitutional provision.” Id. at 13 (Nelson testimony).

These exchanges demonstrate that the parties intended the Agreement to control
the parties’ rights and obligations with respect to subordination of the trust water,
regardless of subsequent changes in State law. See also Statement of Legislative Intent at
59 (“While the State may later change the minimum flows, the recognition of the nature
of the company’s rights will not change™); Minutes of Jan. 18, 1985 at 18-19 (written
testimony of Attorney General Jim Jones at 5-6) (“If the public interest criteria is not,
after trial and error, precisely what the legislature desires, the standards can be changed

¥ Likewise, when discussing the reservation of 150 cubic feet per second of the trust water for
domestic, commercial and industrial uses before the Senate Resources and Environment Committee,
Idaho Power’s attorney testified, “it is essentially a reservation of that much water for those purposes and
subject always to change by the Water Board as 1t finds out if it is too high or too low.” Minutes of Jan.

. 18, 1985, at 5 (Nelson testimony).
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. without affecting this agreement, state legal ownership of the water rights involved and
the trust arrangement established”).

It was understood that subsequent changes in state law would not reduce or
enhance the State’s authority over the trust water or the rights established by the
Agreement. Just as the State cannot reduce 1daho Power’s rights under the Agréement
with regard to the unsubordinated portion of the hydropower water rights, Idaho Power is
simply an incidental beneficiary of any State law governing the trust water. This aspect
of the Agreement is crucial, because the overarching intent was to put control of the
reallocation of the trust water in the State’s hands, and to provide the State with the
flexibility necessary to promote full economic and multiple use development of the water
resources of the Snake River system. See also Minutes of Jan. 18, 1985, at 18-19 (Jones
testimony at 5-6); Agreement at Exhibit 1.

It is thus evident that any subsequent changes in statutory language such as the
relevant portions of Idaho Code §§ 42-234(2) and 42-4201A(2) do not trump the Swan
Falls Agreement for purposes of subordination or give rise to a right of compensation
regarding use of the trust water. These statutes may have worked to Idaho Power’s
benefit but the legislature has the authority to change this policy at any time.

| Nothing in the legislative history of Idaho Code §§ 42-234(2) and 42-4201A(2)
. can be viewed as requiring a different conclusion. The only reference to the Swan Falls
hydropower rights in the legislative history of the recharge statutes is a single statement
by a representative of the Idaho Water Users Association that the language regarding
privately owned electrical generating companies was “to protect and verify the
agreement on Swan- Falls.” Minutes of the Senate Resources & Environment Comm.,
March 9, 1994, at 1 (testimony of Sherl Chapman). This statement is essentially
meaningless for purposes of interpreting the Swan Falls Agreement, because, as the
statement recognizes, the Agreement speaks for itself, and by its terms is fully integrated
and sets forth all of the parties’ understandings. Agreement at 9, § 19. Further, the
statement was made by a non-party ten years after the Agreement was executed, and
cannot be viewed as probative or reliable for purposes of determining the intent of the
parties at the time they executed the Agreement. See Pinehaven Planning Bd. v. Brooks,
138 Idaho 826, 829, 70 P.3d 664, 667 (2003) (“the Court must determine the intent of the

parties at the time the instrument was drafted”).

HI.
CONCLUSION

The plain terms of the Swan Falls Agreement, as well as the facts and
. circumstances surrounding the Agreement, conclusively demonstrate the parties’ intent
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that the hydropower water rights held in trust by the State would be subordinated to all

. beneficial upstream uses approved in accordance with State law, including aquifer
recharge. The Agreement and implementing legislation also demonstrate that the
provisions in Idaho Code §§ 42-234(2) and 42-4201A(2) regarding the Swan Falls
Agreement only created an incidental benefit in favor of Idaho Power, and did not give
rise to any vested rights or priorities. .
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. STATEMENT OF RAY W, RIGBY
BEFORE THE IDAHO HOUSE OF REPRESENTATIVES
COMMITTEE ON HOUSE BILL

Re: Swan Falls Agreement

My name is RAY W. RIGBY. Ireside at 2131 N. 3000 W_, Rexburg, ID 83440, and
practice law at 25 N. 2™ East, Rexburg, ID 83440. 1 appreciate the privilege of appearing before
this committee on a subject matter, the Swan Falls Agreement, that I spent a lot of time on back
in the 60s and periodically ever since.

A brief summary of my background and experience are as follows:

A. T was a member, by election, to the Idaho Senate for four terms, between
the years 1964 and 1972, where I served for a time as Assistant Minority
Leader and also as a member of several Senate committees, including the
Natural Resources Committee.
i. In particular, with Attorney William Holden representing the
Govemnor, Vard Chatbum representing the House of Representatives,
.' and myself representing the Senate, we drafted, from all of the ideas
submitted to the legislature, after the passage of the Constitutional
Amendment allowing for the same, the extensive water resource
legislation, and created the State Water Resource Board.

B. I was admitted to the practice of law in the State of Idaho in October 1950
and am admitted to the practice of law in the Courts of Idaho, Federal Courts,
and the U.S. Supreme Court.

C. I am also a rancher and cattleman, with ranches located in Jefferson,
Madison, and Fremont Counties, [daho.

D. I have served as an officer and director of the North Fork Reservoir
Company (Henry’s Lake) for the past 46 years.

E. Iam a Past member (12 years) and National Chairman (2 terms) of the
Interstate Conference on Water Problems (1967-1978).

F.Iwas a U.S. State Department Delegate to the United Nations World
Conference on water in Argentina, 1977.




G. I am a past member and chairman of the Legal Committee
and the Full Council of the Western States Water Council (1973-
1988).

H. I was a member of the Natural Resources Committee and Chairman of the
Western States Conference-Council of State Governments (1968-1972).

I. I have served as an attorney for the Committee of Nine, Mitigation, Inc., and
numerous claimants in the Snake River Basin Adjudication.

The Swan Falls Controversy

1. As was said by Robert R. Lee on August 20, 1983, in a statement on Swan
Falls (Exhibit A), the Idaho Power Company received licenses on the three

Hell’s Canyon Dams in spite of the Idaho Constitutional Provision that, in
substance, the legislature may limit the use of water for power production, by
agreeing with the State and the Federal Power Commission to subordinate
hydroelectirc development to all upstream development. (See Exhibit B, which is
an excerpt from the record of the hearings before the Federal Power Commission
on the Idaho Power Company’s application for licenses on the Hell’s Canyon
dams and power plants.) (Also, see Exhibit C, which is a memorandum to James
E. Bruce, President of the Idaho Power Company at that time, from his attorney
Thomas G. Nelson, which confirmed that concept. Note at the top of page 2, the
reference to Article 41 of the license issued for the Hell's Canyon Project 1971,
which provides in substance that, “The Hell’s Canyon Project shall be operated in
a manner not to interfere with future depletion with the flows of the Snake River
and its tributaries, or prevent or interfered with the future upstream diversion and
use of such water . . . for the irrigation of lands and other beneficial consumptive
uses in the Snake River water shed.”)

2. After Idaho Power Company received licenses to establish and operate the three
dams and power plants in Hell’s Canyon, they found they had an excess of power
in the summer time, with its loads peaking in the winter time, and so it set about
looking for summer loads to increase its eamings by utilizing its tremendous
summer time generating capabilities. This continued to produce increased
revenues.

The time came, however, when Idaho Power Company developed a shortage
of power and some of its customers and stockholders proceeded through the Idaho
Public Utilities Commission and the courts to require Idaho Power Company to
retrieve its water rights, which were being used by upstream users pursuant to the
claimed subordination agreement by Idaho Power Company. The case ultimately
went to the Idaho Supreme Court, and on November 19, 1982, the Supreme Court
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of Idaho, in substance, concluded that the licenses for the three Hell’s Canyon
* Dams included the provisions concerning subordination, but the Swan Falls Dam
. did not (which therefore applied to all of Idaho Power’s upstream dams and
powerplants). In effect, the Court said that regardless of the intentions of the
parties, all the licenses for all the other power plants except the Hell’s Canyon
power plants had not been amended to include the subordination. (Exhibit D,
Supreme Court Opinion No. 13794 found in Vol. 82 of the Idaho Reports, pg. 95.)

3. Consequently, the Idaho Power Company filed an action in the district court of
Ada County against approximately 7,500 water users to quiet title to their water
rights (Reference 1).

4. Govemor John Evans and Attorney General Jim Jones determined that this
dispute would greatly affect the economy and well-being of the State and decided
to look for solutions to the problem. Governor Evans formed a task force to
advise him 1n his deliberations and negotiations with the Power Company
(Reference 2 contains the names of those task force members). I was a member
and Chairman of Governor Evans’ task force on Swan Falls.

5. This committee met on several occasions and received a multitude of
statements and documents from various people and agencies. After lengthy
negotiations by and between the parties involved in the Swan Falls dispute,
; subordination was agreed upon as well as the amount of water that the Idaho
. Power Company would agree to be licensed to upstream uses by the Idaho
Department of Water Resources, pursuant to law. The committee made
recommendations to the Governor (Exhibit E).

The final issue concermned the question of who would hold the title and use of
said released waters until they were granted by license for upstream use through
the Idaho Department of Water Resources. The Idaho Power Company wanted to
retain title and use of the water until that occurred. The Attorey General and 1,
speaking for the committee vigorously opposed the Power Company retaining title
to the water right they were giving up. The negotiations came to a stand still.

I recalled a recent incident where a child had been taken from its parents and
the legal rights were held by the State in a trust relationship until an adoption
could be completed. 1recited other similar incidents and told the parties that if the
State could be the trustee of a child, surely it could be the trustee of those water
rights. This broke the “log jam” and I called the State police and told them to go
up in the mountains in the Soda Springs area and get the Governor, who was
helping to round up the family cattle herd, and bring him to Pocatello, where we
met and came to a final conclusion of the dispute (see Exhibit ¥, The Idaho
Statesman news article).

The so-called Swan Falls Agreement in 1984 was signed by Governor John
V. Evans, Attorney General Jim Jones, and President of the Idaho Power
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Company James Bruce (Exhibit G).

6. 1have reviewed the Idaho Attorney General’s Opinion 06-2 (Regarding Swan
Falls Agreement and Idaho Code §§ 42-234(2) and 42-4201A(2)) a copy of which
you have received from the Attorney General (Reference 3); also, I have also read
and studied at length the Legislative History Conceming the Swan Falls
Agreement (45 pages), which will be referred to several times during your
hearings and debates and we would be glad to furnish any of you a copy of the
same at your request (Reference 4); and I have reviewed my extensive repository
of documents, which I have kept over the years since serving as the Chairman of
the Governor’s task force on Swan Falls.

7. I concur in the wording and content of the questions asked the Attorney
General by Honorable Bruce Newcomb, Speaker of the House, Idaho House of
Representatives, and in the conclusions reached by said Attorney General in
answering those questions.

8. Ibelieve that under the Swan Falls Agreement, Idaho Power Company did
“subordinate its hydropower water rights in excess of the agreed-upon minimum
flows to all ‘subsequent beneficial upstream uses upon approval of such uses by
the State in accordance with State Law,’” and “Thus, the hydropower rights
referenced in the Swan Falls Agreement are subordinated to aquifer recharge in
accordance with state law,” and that “Idaho Code §§ 42-234(2) and 42-4201A(2)
does not create any vested right or priorities in Idaho Power Company because the
State, as trustee, holds legal title to the water placed in trust and, in accordance
with the Swan Falls Agreement, the State has the right to determine how the trust
water will be used. Idaho Code §§ 42-234(2) and 42-4201 A(2) create only an
incidental statutory benefit in favor of Idaho Power that the State is free to modify
or rescind at any time.”

9. Tsubmit a statement I made on the question “Swan Falls and Minimum Stream
Flows in Idaho” as Exhibit H.

10. I concur in the statement made by Senator Laird Noh, formerly Chairman of
the Committe on Resources and Environment, dated August 25, 1983, and the
conclusions and legal opinion of the Attomey General of the State of Idaho.

11. The Statement of Purpose on RS 10298 of a prior session of the legislature
states as follows: “Development is provided for by the subordination of all
existing and future hydropower water rights.” I concur with that statement.

12. The case of Miles, et al., v. Idaho Power Company, et al., in a 1989 opinion
No. 114, states, with regard to the Swan Falls Agreement, “The purpose of the
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agreement concerning subordination was to make availab
appropnators and to assist in the ex
. the Snake River.”

le more water for future
pansion of other beneficial uses of the water in

. D
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EXHIBIT 4

SWAN FALLS STATEMENT
by
ROBERT R. LEE

August 20, 1983

The Idaho Power Company received the very valuable Hells Canyon
license permits to produce power at Browmlee, Oxbow and Hells Canyon
Dams only because the water users of the Snake River Basin agreed, provided
the water rights for power production were subordinate to upstream use for
irrigatioﬁ-and other purposes. Thus subordination provisions were written
into the Federal Power Commission Licenses and some of the licenses issued

by the State of Idaho.

_ There was also a clear understanding at the time that there was a
"defacto" subordination of all upstream power rights on the small dams
owned by the Idaho Power Company. Otherwise, there was no need to insist
on the subordination clauses feor the Hells Canyon Dams since lack of sub-
ordination of the powar rights upstream at Swan Falls and the other I P.C.
dams would require the water to be released anyway. The "defacto" sub-
ordination was wholly endorsed by the Idaho Power Company and they acrively
promoted irrigation development above Swan Falls Dam. In fact, the Idaho
Power Company proposed the joint venture, Swan Falls-Guffey Project with
the State of Idaho as a program to accelerate the development of desert

lands and furtiter diminish the flows at Swan Falls.

The Idaho Power Company supported the subordination of power rights
at the proposed Swan Falls-Guffey Project at Idaho Water Resource Board
Hearings and in Idaho State Legislative Hearings. Thus, subordination

language at Swan Falls—Guffey became State Law. The 1971 statute reads:

The joint venturer shall petition the Federal Power Commission
for insertion of a license condition subordinating the project
power right to future upstream depletionary use." (Idaho Session
Laws, Ch. 265 P. 1064)

-

Unfortunately this project was abandoned by the State because of
environmental objections. Had the dam been built the current issue would

be moot.

e




The Idaho Power Company has changed its previous policy which
recognized upstream depletion as being paramount. In doing so it has
broken a solemn covenant with the water users of the Snake River Basin.
There are now pending law suits by Idaho Power Co. against 7200 existing
water rights holders above Swan Falls and all future water development in

the Snake Biver Basin is now .threatened.

The Swan Falls power license now being considered for relicensing to
fhe Idaho Pdﬁer Co. by the Federal Energy Regulatory Commissions must
include subordination language. If that is done the current Swan Falls
problem will be solved without further Idaho Legislative action or court

action.
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6 lica 1n the fontinuing development 1n an ordorly fashion of
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apcciflc proviaslon which reBorvey Ior irlipation noL only

ow—bﬁT at nll E£E99~19~EE” !uLuru A prior cla_m on tho waLc

—— by SO

with the clnim_fpr hydrocloctrle encryy Leing sccondary to }

- - - s i
:

that of tho 1rxigwtor or tho furmor -
Q And 1m that in aoccordance vwith your formol requent
[ e e e —
as you apply ror these watcr pormdts- e to tine?
e e - Ll
D
A I " j:—:_l_,_k
Q And 13 thnt true of the waier permlits that howe baen
""‘“-:—"—f -u_-‘—‘—“""""—':’?—- et ~——
iasued for thz “hrcc projzcts h@zc Jn"olvvd -~ Oxbow, Brownlno,
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— Afw~””ft in. All ®huoe of thees pormits contein the
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crecifle recervotion or provision whichh I have just described,

Q Thet they willl be subordlnaic to- 21l future irripa-
ticn developnent?

A e

Q tle have nontfonoed somu of thils {ulure Lrripation
doevelopment. Does thet have any offuct ujon your plauning
for futurc hydreelectric developuoni on the Snclie River?

A Yoo, T think 1t heoy a chy irnportant effect or
boariar uﬁ onr fuluro uee of water for hydroolectsiec planning,
bocauso it io tho bovlec cnd Toghink fuanldanental cicment that

must bo talken Into conasideration 1n all plannlng for future

hydroeloctric doveolepenta, whetiicr they to by our company cr

.;‘ny othor individusl or pycup.

Q Tn vour epinlon, cnn rfuture hydroolectric
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dovolopmznta be evalunted wlihout toklup thnt into account?

A Aboolutely not. |

Q And have you mode any studles -- that 1s, your com
pany -- in that respect es to whot m2y be expected o3 to futu
irrigation devclopmont?

A Yea., Engilnceers of our company have mode aome very
exhaustivo atudics of what may be expected in the futuro and
wlll bo prcseonted hero for toctlnony outlining the rasult of
those studles.

Q Have thoso bcen contcinuing studics that hsve run
ovor quite ¢ perlod of tlme?

A Tuoy have,

Q Now, it's rother obvilous, but I gatncr that your
company roccnilzy heo boen*onuugud in doveloping hydreclectriec
plang? on the Snaole Rivee?

A Thot's right., Vo hauu:a Loital of nine hidroclectric
plents now on the Snale Rlvur, end in the last, well, aporoxi-
mately six jeoars, we havo conostrueitnd iz new hydro plants oun
the Snake Rivor and on itg tributery, tiw Malad River.

Q -And of those on tho JSnnle lveyr, have thogo rocontly-
constructad cues toen aorz cof your Livror planta?

A They havo beoen. Vo have recently conploted in
1952 our largeat project, the C. J. Strl)o devolopment, with
6 total inastallod capmcity of about 99, cc0 Eileowatts, and prior

Lo that our D1lzs vioject uvpdbteaen {row the Sirilko projoct




S 134

IR. MHASOM: lMr. Furadnor, boforo wo odjourn, if that 1ie

your intentlon, Minht I ask My, Farvy if he proposes to put
H_ﬂfﬁfglgxggﬁnnﬂfhefaﬁpr have you alrcady distributod as exhibi
4 your permits from the State of Idoho In walch the priorilty

for irripgetlon une 1s expressod ond soie evidence from the

Lo}

6 State of Oregon whero the senc policy is expressed? I!Mr. Roac

7 has testified that this 1s the policy of the company.

a3 IMR. PARRY: Yeas,.

7 MR, MASOIl: If pesalblo, I would approciate soms additi;nal
110 evidonce in documentary form.
¢
i 1 MR, PARRY: V¢ expect to put that in in documentafy form

[ showing- the proclee lanpuape in wiich we have applled for the

13 “permits on the Idoho alde of the viver, and thzy all have that
.4 precise lanpuaco in them. We will put that in the rocord.

15 MR: HACO:  What ebout Orepon?
16 MR, PARRY: Oregon has not so for required the precilse
17 language as I have 1t in my mlnd at proszest, but, es lr. Roach 7
19 atated, tho company hos oxprossod that policy. %%
184 MR, IACOI:  Thanlt you. gﬁ
79 M, DAVINGCH : Mr. Exomdnor, T wandey 10 I r;qj,;rht; aalr tho :;:\
21 apvlicent to sunply coples of bExhivlta o0, £ and L for tho %ﬁ
2z #  Brownlce apd Holl'g Canyon appllcationn? gl
£3
23 MR. PAGRY: I dddnfé hear you, [ir, Davideon. %
ot l . MR, DAVIDSOII: I wondered Lf I could have coples of your s
.g Exnibibas -J;, K ond L of Loth th2 Brounleco and lell's Cenvon




of Witneesng that shou ) “ome Jatap, That uyng tha only Point
I had 1p wlng.

MRS, COOPLR . Ara oy in a P231tion to say, tip., Farey,
vhether ag to any of the othap Vilneapng Wi ppa £oirn to be

Up against tim» limitationa Tuch ag 0 ara with prp, nalp,

MR, FARRY. Tha only otharp one, Mrs. Ceoper, that I think

of now 14 Nr. Dewey vho wan includeq In the group thai, g

mentlioneq corliey that yq weuld 11t to hnye cross—exnmined

immediately. And thep Gensara] Rohine willlfollow nhgrtly,
and he 1gq @nxlous tg e2t avay., g think thgen are the tng
that yg have 1, mind at {he Preas»ntg timn,
MR. Masoy . With reference t, Seneral Robing, gn Jou have
J0me more dire.t for hime .

MR, PARRY . Yogn, Whern oo Pii nhjr PR02l'yva | Ly niianced

Y& would recall nhig,
MR. Mason, That yag oy Iecollactisy, I Jiast wanteq to
be sure,

Whereupon -

20

I FARK n, “ULp
1 ]

¥ag calleg op p Vitneas andg, huvlng L2z toly WOIrN, wung

2]

Cxamined and Lentitrieg bz fellow, .
DIP. LECT A Iy Tl

BY . PARRY .

}‘ Q -Hhut- 1 your full N e

A Marlk p . nulp,
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10: . James £. Bruce
FROM: Thomas G. Nelson

SUBJECT: Possibility of using the Swan Falls water right to
stop upstream depletion of the Snake River.

DAYE: June 22, 19706.
FACTS: The Idaho Power Company has the following water
rights at the Swan falls site:

2150 cfs Cpriority January 17, 1900

1840 cfs priority January 17, 1900

1460 cfs priority April 17, 1900

4000 cfs priority July 29, 1919

The discussion of the possibility of using the
“wan Falls water right to prevent upstream deopletion of the
viver by Trrigation projects and consequent diminytion in
pover generation was raised in the Pionecr licensing proceeding.
‘ fi full understanding of the issue requires review of TPC
licenses on other IPC projects on the river and Lhe present
status of the re-licensing of the existing Swan Falls plant.

The original FPC Yicense on the existing Swan
fabls plant was issved in 1928 to expire on June 30, 1970.
V¢ timely filed an application for re-licensure, which has
been complicated by three options for power production in
tne area: (1) re-license and maintain existing plant; (2)
vve-build Swan Falls as a part of a two dam project, with 3
ro-requlating dam o at Guffey, to be an I1PC project, or . {3)
Lo ld the two dam project as a joint venture with the ldaho

soter Fesource Board.  Since 1970, the existing plant has
e uperating under a series of annual licenses issued by
L rr,(‘

The joial venlure praposal has progresaed Lo the
cont ool passage of state enabling legislation, a conlract
s an agpininn of the Supreme Court of the State of ldaho.
chaaha Vater Resource loard v, Eramer, 548 0 35 (1976)).
Theopruject is presently wadergoing study to.update the
original cost estimates and determine its financial
Teasability.

. T The license issued for the Hells Canyon project
Lo 1971) contained the foatlowing lanquaye:




. ~ - (j;&,t

“Article 41. The project shall be operated
in such manner as will not conflict with the

' future depletion in flow of Lhe waters of Snake
River and its tributaries, or prevent or interfere
. with tue future upstream diversion and use of such

water above Lhe backwater created by the project,
for Lhe irrigation of lands and other beneficial
consumptive uses in the Snake River waterhead." (sic)

A similar provision is found iu the statle watler
Ticenase issued for the €. Jd. Strike Project (License HNo.
206717.) and in some, bul nol all, of the Hells fanyon water
licenses. Those water Yicense provisions were inserted at
the renquest of IPC.  An essentially ideantical provision 15
included in the license issued for re-licensing of the
existing American Falls power plant {in Article 32). The
license jssued for the proposed new American Falls power
plant did not contain such a provision, since the FPC felt
it unnecessary in view of the control of USBR over releases
of water from the American Falls Dam. (pp 11-12 of opinion
of FpC)

The original Swan Falls license contained no
lanquage comparable to that found in Article 41 of the Hells
Lanyon license. Article 13 of that lTycense provided:

- “Article 13. The licensee will interpose

X nao objections to, and will in no way prevent, the

. use nf water for domestic purposes by persons or
corporations occupying lands of the United States
under permit along or near any strecam or body of
water, natural or artificial, used by this license,
provided such use will not materially reduce the
ampunt of power produced and is not in conflict
with the laws of the State of ldaho.”

Spection 3 of the state Swan Falls enabling legislation
provides, in pertinent part: -

“provided that the state or the state and the
joint venturer shall petition the federal power
commisgion Tor insertion of a license condilioun
subordinating Lhe projec! power vight to fulure
upsiream deopletionary use.” {1971 S.L. Ch 265, p.

1064)

The joianl venture contract excculed by PO and the
Jdaho Water Resource Buard contains the following provision:

“Section 14.72. Balance Between lrrigation
and Power.  The parties hereto recognize that the

: Actl requives thalt the Board, ov the Hoard and the
"’ Company, shall petition Lhe Tederal Power Commission
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for insertion of a ticense condition subordinating

. the Swan-Talls-Guffey Projectl waler right to
: future upstream deplelionary use. The parties
. agrec to comply with this requirement.”
nIsCussion

Aw appropriator of water has the vight Lo have the
walter he has appropriated flow ta his point of diversion
(Yoebs v. Mekay, 8% Tdaho 617, 382 P ?Znc. 284, 1963), but is
not injured by the activities of junior appropriators which
do not substantially intefere with his use. (5 Water & Water
Rights, Clark, Section 4102, p. 130) That is, a senior
appropriator cannot complain of the gaining of a water right
by junior appropriators until those activitiers result in a
diminution in Lhe quantity or quality of water to which the
senior appropriator is entitled., The ldaho Power Cowmpany, or
any senior appropriator, cannot object to the proposed
appropriation of a junior appropriater, since the junior
appropriator takes his waler right subject to the rights of
senior appropristors.

- The hydravlic capacity of the turbincs at Swan Falls

is approximately 8,000 cfs. ELven though the water rights al
Swan Falls total 9,450 cfs, an appropriator gains the right to
only that amount of water which he can beneficially use. In
} this case, the water right at Swan Falls would he the hydraulic
. capacity of the turbines, or approximately 8,000 cfs.

Actual monthly flows at Murphy during Junel, July,
fiugusi, and Seplember 1940-1974 are as follows, in cfs:

YIAR UL JULY  AUGUST  SEPTENBER
1940 7262 7026 7342 8613
1941 7942 7250 7098 B650
- 1942 9854 T 7479 T 7642 8654
194 3 22,490 13,730 BLE2 9017
1914 15,510 79u5- 7950 5564
1945 15, 040 ' 8648 n079 BHA7
j9a6 12,160 7619 8072 9070
1947 17,080 ~ 7812 8409 . 9182
. hl‘)-l_-li : ]7,;(5.(.) — B240 . BOI5H 3064

-3
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YEAR

1949
1950

1951

11964
1965
1966
1967

1968

T96G9

YO 710
1371
1972
1173

14974

bl

JUHE

10,650
17,190
12,100
15,110
15,290
9345
7927
21,410
11,520
6662
6951
7540
6572

9558

19,600 .

17,620
11,170
6731
13,310
9109
fH)?ﬁ
14, 220
15,900
17,120

7114

R AI

Jut,y

7702
13,630
8090
9993
8153
7907
7682
7594

7716

7595°

7212
7043
6219
7062
7235
.7394

BG72

G701 -

8304

6748

7427

HE5Y
11,000
7739
G370

H 1y

b

AuGhsT

8232
8464
9004
BG27
#2419
8070

7644

8243
8151
8246
7881
7541
6838
7821

7605

8705

7387

-
[ 2%
~
~J

8897
7292
7154
73189
7084
6694

HHY Y

T OSEPTEMBER

9407
9347
9576
93006
9117
8BGY

8483
9128

- 9325
9110
9236
8209
7778
B435
8700
8565
9441}
8421
1260
8743

CBOBT
9327
Q008
9779
Ba172

gy
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Looking at the last five years of rvecord set out
ahove, of the 70 months there involved, nnly 8 wanths show
mean flows bhelow the capacity of the turbiines, and two of
those months are within 500 cfs of turbine capacity., It is
only in those months Lhat IPC couid complain of injury to
its prior rights, since in the other monlhs, the junior
appropriators were using water to which IPC had no claim.

[n ordey Lo obtain_a prescyripltive title fo a watler
right used by another, the claimuqﬁ must have made a use of
the water in question thal was (1) open_and notorious, (2)
adverse and hostilce to .the claim of the rightful owner, (3)
arclusive of the use by the owner, {4) continuous and un-
interrupted, (5) under a claim of right and (6) for five

vears. (Hutchins, “Tihe Idaho Law of Water Rights.® ¥ol. 5,

Idaho Law Review, Humber 1, page B80) In order for a use to
be exclusive, it must be made at a time when the rightful

owner actually needs the water., An irrvegular and interrepted
possession 1S nét sufficiently continuous Lo constitule
“continuous usec. (Carrington v. Crandall, 65 ldaho 575,

147 P2d. 1009, 1944) T

Applying the above criteria to junior appropriators
who potentially could claim to have adversed a portion of

{TPC"s Swan Falls right, it appcars that the elemetits of
cxclusive and LnnLinnuus yse arce absenl, ﬁ]pre Lheir use in

the other 12 monihs of the 20 discussed above is consistent
with their own junior right, and not inconsistent with TPCTs
scHior right. (There may be 5 year periods in Lhe past

which could give rise to a valid claim of prescription but

as to junior claimants of the last 10 years, it is doubtful
that any prescriptive claims would be valid.) In Ha:t)ny v,
Wells, 91 ldaho 215, 419 P2d. 470, (L96G) the court said

that the claimant wust show "that he has uscd the water during
cach of the irrigation scasons of the five-yecar period when

it was-actually needed by the prior owner."

A more difficult question is the one of estoppel.
Ltong and conlinuous known acquiescence ip_anvthers use and
enjoyment of a property or a p11v1loqp may preclude one from
subsequently asserting his own claim. “(Mulchine, supra, p.
R public utility, 1PC has (o 1uzn|3h service to
perconys within ils service areqa reguesting it, including
pamperas from the Snake and its tributaries. The Company has
no discrelion in Lhe matter, - -

Using Lhe Bell Rapids project as an example, the
sottlers spenl large sums of moncy reclaiming the Yand and - . -
preparing it for cullivation. They contracted with ITC for
power for pumping. 1L is a matter of common Loowledae that
cuccessful irrigated farming requires the availability of




waler throughout the growing srason. There arve no scnior
consumptive uses below Bell Rapids which would deprive them
. of a water supply in dry years. So their waler supply is
. assured, absent an assertion of a flow right by 1pC.

In looking downstream, the Bell Rapids settlers
could find the depletion provisions in the Hells Canyon and
Strike water licenses and in the Hells Canyon FPC license.

101G now attempts Lo enforce the Swan Talls
right against Bell Rapids, iU is saying, "We saw you spend -
the money, we will deliver power for pumping and collect
woney for it, but don't deplete our Swan falls flow right.”
Ihe counter arquuent that 1PC had to furnish the service and
that Bell Rapids water rights were subjecl to the same risks
of short supply as any other junior appropriator would
prabably not be convincing. In the case of Hewport Water
Caompany v, Kellogg, 31 Tdaho 574, 174 P, 602 (1918}, Kelilouy
haed sold some lTand to the water company for a reservoir site
to enable it to sell water to its customers hoth in and out
of ldaho, The court held that Kellogqg was estopped to question

the right of the water company to carry the water outside of
the state.

-

Absent the giving of prior notice of its intentions .
to enforce 1ts Swan Falls rights, the Company probably could
not enforce those rights Lo the detriment of upstream junicr

.‘ pumpers to whom it furpished power. Mhile the prior dis-
cussion has rvelated Lo existing junior appropriators, tLhe

same answer would apply to people who have applied, but not
yet diverted.’ ‘

_ If IPC was Lo attempt to use its Swan Falls water
right to prevent further ivrigation deplelinn above Strike,
any benefit from stopping such depletion would, of course,
redound to the benefit of flows at Strike, and polentially

Jzk in Hells Canyon.  Thus IPC wounld he doing indirectly what it
e cannol do divrectly, that is, protect its Stribe and Hells
959&{ Canyon projects fram upstream depletion. In our judgment,
}\ the FPC Ticense and state water license pravisions above
Q&‘ referred to would he construed to make the Swan Falls right
suhject alsn Lo depletion, since Lhe IPC plants on the Saabke
are all co-ordinated for operation, and s<ince the water licenne
dirpletion provision in the Strike and some of the Hells Canyon
Ticenses were inserted at the request of PG, :

Aditiosally, a depletion provision similar to that
in _the license for lells Canyon and the ald Raerican Farts—
plant will almost certainly be in any n¢w Ticensc 15sucd Dy the
"¢ for the Swan Falls site, whether a renewal of the existing

license or a license for the two dam plan, as a sole project

o6




the State of ldahyg. Therefore,
a5 a practical matter, even if the Swan Falls riaht could now

be used as a basis for stopping development which would sub-

stantially impair that right, the issuance of 3 new FPC license
for that site wil] Prevent any such protection being derived
from the Swan Falils Water right, .

CONCLUSION:  The Idano Power Company's water riqghts for ite

Swan Falls plant canngt be used to pPrevent consumptive yses
from depleting Lthe flow of the Snake River above Swan Falls.
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SUPREME COURT OPINIONS
No. 13794

IDAHO POWER COMPANYiI’J)
. .. Plaintiff-AppeiTant-Cross-Respondent

Ve

THE STATE OF IDAHO, acting by and through

the DEPARTMENT OF WATER RESQURCES, the

IDAHO WATER RESOURCE BOARD, and its Exec—

utive Director, €. Stephen Allred, in his

official capacity,
Defendants-Respondents-Cross—Respondents,

and

THE STATE OF IDAHO, acting by and through the
IDAHO PUBLIC UTILITIES COMMISSION, and Commis~
; sioners, Robert Lenaghen, Conley Ward, and
. Ralph Wickberg in their official capacities;
and Matthew Mullaney, John Peavey, (harles
Hisaw, Diane Plastino, Jeff Fereday, Billie
Thompson, L.N. "Bud" Purdy, John Falkner, Bill
Arkoosh, Eslie Heinz, Harold Ingram, Ralph
Ingram, Harold Huyser, Mary Mech, Gerald Tews,
John Bryngelson, Clive Schell,
Defendants—Respondents-Crosg—Appellants-
Cross-Respondents,

Bolse, December 1981 Term

Filed: November 19, 1982

and Frederick C. Lyon, Clark

David Mickelson, A. W. Molyneaux, Morgan &
Shillington, a partnership,

Defendants—-Regpondents—Cross—Respondents,
and

Fred Tiede, Gary Tiede, Otto Tiede, James
Tie=de, Ferdinand Gehring, Melvin Funk, Sid
Allen, Jim Pahl, Lenard Schritter, Alfred
Fothergill, Marcia Pursley and J,W. Swan, as
Complainants in P.U.C. Complaint, Case No.
U-1006-124,

Defendants—-Respondents, Cross-Respondentsa-

Cross—Appellants,

. 82 ISCR 943
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‘I"- and

Murphy Water Company, Crane Falls
Mutual Irrigation Co.,
Defendants~Respondents—Cross—Respondents,.

and

Nelda E. McAndrew,
Defendant-Respondent-~Cross-Appellant-
Crosa~Respondent,

and

Pilgram Irrigation Company and

Enterprise Acres,
Defendants—-Respondents-Cross—-Respondents,

and

Upper Grand View Canal Company,
Defendant-Respondent-Cross-Respondent,
and

Martin K. Slane, and Mountain View Irrigation
Company, INe., aka Yahoo Company, Inc.,
Ronald H. Warrick, :

. Defendants~Respondents—-Cro ss—Respondenr.e ’
and

Cottonwood Canal Company,
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SHEPARD, J.

This case involves a series of appeals from an order of the district court
which granted certain motions for summary judgment, disposed of all the 1sgues
raised, and constituted a final judgment. Narrowly stated, the case involves the
validity of Idaho Power's water rights at its Swan Falls Power plant on the o
Snake River, and the case arose when Idaho Power brought the action seeking a
determination of the validity of those water rights, and that they were not ‘sub-
ject to future upstream depletion. More broadly stated, the case involves con-
flicting claims to utilization of the waters of the Snake River between com-
peting interests of power generation and agricultural irrigation. The issues in-
volved here are of large significance to the majority of the people of the state.
We affirm in part and reverse in part.
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The Snake River system rises in the easternmost part of Idsho and the ad- "~
. joining area and flows weatward across the entire breadth of the state. There-

after it turns northward, forming Idaho's western border, and ultimately fallas

into the Columbia River, of which it is a prinecipal tributary. Hence, the Snake
River and its use has exercised and will continue in the future rto exercise an

enormous influence over a very substantial portion of Idaho and its people.

The roots of this litigation stretch back to the early days of the state
and the background must be set out in some considerable detail. The Trade Dollar
Consolidated Mining Company constructed the first hydroelectric dam on the Snake
River at the Swan Falls site in 1901, It originally provided power to the mines
of the Silver City area, which service was later shifted to the towns which lay
to the north., At that time there were a number of small scale companies supply~
ing electric power in that region, and eventually five of those companies came
to dominate the electric power supply market for southern Idaho. In 1915 those
five companies merged to form Idsho Power Company, and in the merger Idaho Power
acquired the Swan Falls dam and powerplant, as well “as others which had been

built in the interim. See R, Sessiomns, Idaho Power Co., 43-54 (1939).

Idaho Power had secured a federal court decree which,.togethar with state
water licenses, granted Idaho Power water rights at Swan Falls of 9450 cfe with
priority dates ranging from 1900 to 1919. However, it is undisputed that the
Swan Falls power plant's hydroelectric capacity 1s 8400 cfs, and therefore the
water rights at Swan Falls are limited to 8400 cfs.

2

- Congress, in 1890, had passed legislation prohibiting construction of ob-

. structidng to navigation without the approval of the Seeratary of War, 26 Stac,
454 ( 1890)., That legislatlon was superseded by a provision of the 1899 Rivers’
and Harbors Act which, in part, made it unlawful to build dams on navigable
rivers without the consent of Congress and approval of the plans by the Corps of
Engineers and Secretary of the Army. 33 U.S.C. § 401. In 1920 Congress enacted the
Federal Water Power Acc, now known as the Federal Power Aect, 16 U.S.C. §§ 791-828,
and thereafter created the Federal Power Coumission (FPC) to ddminister the Act,
One of the stated purposes of the FPC was, in conjunction with the Corps of En-
gineers, to issue licenses for conmstruction and operation of dams and other
hydroelectric projects. 16 U.S.C. § 797(e). It does not appear from the record
before us that such a license was obtained for Swan Falla until an operating
license was granted in 1928, That license by its terms expired in 1970, but an-
nual renewals have képt it in force. The record here reflects only that Idaho
Powar's application for a new license for Swan Falls is presently pending before
the FERC.!

Thereafter, in the last 1920s and the 19308, new dams and lmprovements on
existing facilities were constructed on the Smake River, Following the Second
World War, Idaho Power undertook a massive dam building campaign, and between

1) The funections of the FPC were transferred to the Secretary of Energy and the

Federal Energy Reguldtory Commission (FERC) within the Department of Emergy, by

the Act creating the Department of Energy in 1977. 42 U.S.C. §§ 7151, 7171, 7172(a)

(1)(A) and 7172(a){(27(A). This appeal involves action taken by the FPC long —_

before tha creation 6f the Department of Energy; therefore this opinion will :
. refer throughcut to the FPC. To the extent that we discusa the power of the FPC

under the Federal Power Act, it follows that such diacussien applies to its

modern counterpart, the FERC.
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1948 and 1952 five additional dams (Upper}and Lower Malad, Lower Salmon Falls,
B1iss, and C.J. Strike) were constructed on the central portion of the Smnake
River. See G. Young & F. Cochrane, Hydro Era: The Story of Idaho Power Company,
46-53 ( 1978).

With the completion of the C.J, Strike dam in 1952, it became apparent that
the Snake River was no longer inexhaustible and concerns began to be expressed
as to the usage of the remaining finite flow of the river, Reflective perhaps of
those concerns were provisions that began to be placed in FPC licenses and in
state water licenses, known as "subordination’ Elausés. Therein water rights of
power companies did not contain the cuatomary total priority of right but,

The license obtained by Idaho Power in 1928 for operation of the Swan.-Falls
damg and éenerating facility which was granted by the FPC contained a provision
forbidding Idaho Power from objecting to use of water by others,’ provideaﬁsuch
use ‘will not’ materially reduce the amount of power broduced " The Idaho Power
license granted by the FPC for the Twin Falls dam_ (1934) provided that 1ts water
rights were subordinate to present and future irrigation uses, except that Idaho
Power could use its water stored at the American Falls reservoir some distance
upriver and any water entering the river below Milner dam (approximately half
way between Twin Falls dam and American Falls dam), but stated that the license
affected water rights at no other point. Of the other licenses s granted Idaho
Power for dam construction prior to 1952 which appear. in.the record here neither
FPC project licenses nor state water licenses appear to contain any. subordination

language.

The FPC license granted Idaho Power in 1928 for operation of the Swan Falls
project aldo provided that the licensee "wilI, ‘during the pericd covered by this
license, retain possession of all project property . . . including « « . Water
rights; and that none of such properties valuable and serviceable to the project
.+ . will be yoluntarily seld,. cransferred abandoned_"or -otherwise disposed of
without the approval of the Commission.' That provision appears to have become a
standard form attached to later FPC licenses and appears in the record relating

to the licenses for several other dans.

When Idaho Power sought a license for the C.J. Strike project, a subordina-
tion clause was sought to be inserted in that license, Idaho Powar resisted such
efforts for the insertion of the subordinaction clause in the C.J., Strike license,
At that time the federal government had plans for the building of upstream irri-
gation~diversion projects and the then secretary of interior, in light of those
plans, sought some form of protection guaranteeing the availability of water for
future upstream irrigation. A compromise was reached and in the 1951 license for
C.J. Strike dam, provisions were inserted giving the federal government a choice
of paying damages or acquiring the C.J, Strike project if federal irrigation proj-
edts caused a reduction of power output., We pause to note that, as will later be
developed, perfection of water rights depends not only on FFC licenses, but also
upon granting of state water licenses., Such state water licenses are not granted
until the completion of the project., In 1951, the C.J. Strike project had not
been completed, and hence its accompanying state water license application was
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. still pending. -

Meanwhile, Len Jordan had been elected governor of Idaho, taking office in
1951, and a major controversy was under way between the federal government and
“Idaho Power regarding the development of the Hella Canyon stretch of the Snake
River (lying northerly along a portion of the western boundary of Idaho). Jordan
sought to apply _pressure to Idaho Power by insisting upon subordination clauses
being‘inserted 1n che 1icenses for the propoeed Hells Canyon project.

Faced with Jordan's attitude, which was reflected by his administrative
department charged with issuing state water right licenses, Idaho Eowe:.ggreed
to subordinate their state water right licemse at C.J. Strike to future upstream
depletlcn. ‘That water license was issued in 1953 and contalined the first unye-
stricted subordination language on record.

As to the Hells Canyon stretch of the Snake River, two competing proposale

had been put forward, One, a single massive structure to be known as High Hells
Canyon project, was to be constructed and operated by the federal government.
The second was the proposal of Idaho Power to build three smaller dams on the

same portion of the river, Legislation authorizlng the federal project was in-

troduced in Congress and contained a subordination clause, but attached certain
conditions giving the federal government limited control over the reasonableness
of future upstream depletions. Hells Canyon Dam: Hearings on H,R. 5743, Before

the Subcomm. on Irrigation and Reclamation of the House Comm. on Interior and )
Insular Affairs, 82d Cong., 24 Sess. 310 (1952) (statement of Rep. Engle). %}

. To obtain the influence of Jordan and the irrigators, then as now a power-
ful political force in the state, for its Hells Canyon three-dam project, Idsho
Power proposed that the FPC license for the Hells Canyon pfoject contain a clause
subordinating its rigﬁfk to future upstream depletion without Endition. That
distincrion bétween the two projécts &@ppedrs to be one of the major factors. in
gaining Jordan's support for Idaho Power's proposal. Id. at 501 (statement of Gov.
Jordan). By the time of the senate hearings on the Hells Canyon project in 1955,
Robert E, Smylie was governor of Idaho., Smylle also reiterated the state's in~
terest in full unconditional subordination of Idahe Power's water rights in Hells
Canycen project to future upstream diversion. Hells Canyon Project: Hearings on
S. 1333 Before the Subcomm. on Irrigation and Reclamatilon ¢f the Senate Comm. on
Tnterior and Insular Affalra, 84¢h Cong. lat Sess., 6 (1955) (statement of Gov.
Smylie).

Idaho Power ass;rts that its economic survival was dependent upon the Hells
Canyon project and that it thus asgreed to subordinate its water rights at Hells
Canyon in return for the support of state government and thHe agricultural irri-
gators., While such might be regarded as an overstatement, nevertheless, the
Hells Canyon dams remain teday one of the more important parts of Idano Power's
tate base. Another factor, although unarticuiated, may well be that a single high
faderal dam would have been administered by the Bomneville Power Administratiom,
and historically, Idaho Power has actively opposed efforts .to extend Bomneville
Power's authority Into this portiocn of the Northwest., See G. Young & F. Cochrane,
Hydro Era: The History of Tdaho Power Ca., 64 (1978); ldaho Evening Statasman, May

. 30, 19603, p.8 (tull page advertlimement by ldaho Power)., ‘ .

1




" IDAHO POWER COMPANY v. STATE OF IDAHQ et al 2 ISCR 949

At the time of the pendency of congressional action authorizing the
federal High Hells Canyon project, Idaho Power had initiated and was en-
gaged in proceedings before the FPC to obtain a license for its three-~dam
project. In 1955 the FPC issued a single license to Idaho Power for the con~
struction of three dams (Low Hells Canyon, Oxbow and Brownlee), stating
that the dams should be treated for the purposes of that license as 'one
complete projecc." Consistent w1th the request of Idaho Power, that at license
portion of the Hells Canyon license minimum flows were required at speci~
fied points on that reach of the river in accordance with the federal gov-
ernments' navigational servitude. (Hells Canyon Project FPC license, Ar-
ticle 43). The FPC order granting the license to Idaho Power was appealed
by propomnents of the federal High Hells Canyon dam to the D.C. Circuit of
the United States Court of Appeals. That Court held that the FPC was not re~
quired to approve a potential federal project over an available private pro-
ject and that the FPC was not required to measure a federal project it had
just rejected against the remalning private project to determine which of
the two was the 'best adapted" plan for developing the waterway. Nationmal
Hells Canyon Ass'n v. Federal Power Comm'n, 237 F.2d 777 (D.C. Cir. 1956),
cert, denied, 353 U.S. 924 (1957). The subordination clause, its validity

or scope, was neilther challenged nor considered on that appeal.

Following construction of Idaho Power's three Hells Canyon dams, state
water licenses were issued., Seven of those licenses appear in the record here.
One is a gtecrage right measured in acre-feet, and the six others are flow
rights measured In cubic feet per second (cfs)., Two of those licenses con-
tain subordination clauses identical to that in the FPC license, i.e. one
granted for Brownlee in 1964 for a flow of 10,000 cfs with a priority date
of 1965, and the second granted at the same time for Oxbow for a flow of
14,000 cfs with a prioritr date of 1964, The other four licenses for water
flow rights, cne each for Jxbow and Brownlee and two for Low Hells Canyon,
are silent upon the subject of subordination.

Thereafter in the 1960s other projects continued to be proposed for the
Snake River in the area of Helis Canyon. A utility consortium obtained an
FPC license for a proposed High Mountain Sheep dam one mile below the con-
fluence of the Salmon and Snake Rivers. That license was averturned by the
U.S5. Supreme Court on the grounds that the FPC had failed to consider a -
proposed federal project for the site and failed to fully consider the
"recreational purposes' served by the river, including‘the conservation of
anadromous fish. Udall v. Federal Power Comm'n, 387 U.S5. 428 (1967). That
dam was not and has not been built, During the late 19608, a congressional
moratorium was placed on dam building in Hells Canyon. Subsequently Con-
gresg placed Hells Canyon downstream from Low Hells Canyon Dam within the
Wild and Scenic Rivers system, thereby effectively forclosing any further
hydroelectric development on that stretch of the Snake River. 16 U.S5.C. §§

1274(12), 1273(b)(l), 1273(b) (2).

During the same pericd of time in the 1960s, the state of Idaho nego-
tiated with Idaho Power over & proposed dam known as the Guffey project.
It was to be bullt downstream from Swan Falls and would be substantially
higher than the Swan Falls dam. Such a joint venture was authorized by the
legislature, 1971 Idaho SEss. Laws, Ch. 265, p. 1064. See generally Idaho
Water Resource Becard v. Kramer, 97 Idaho 535 (1976). Such a joint venture
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contract was entered into in 1972, amended inm 1974 and again in 1976. That
project was abandonéd in 1979 following the withdrawal of- the Snake River
Birds of Prey area in 1971, its expansion in 1975, and an envirommental im=~
pact statement released in 1978, indicating major enviroomental difficul-
ties wich the proposed project.

The legislature enacted a comprehensive water resources policy in 1578
establishing minimum stream flows on the Snake River. I.C. § 42-1736A, That
statute established minimum flows of 5000 cfs at Johnsou's Bar, 4750 cfs at
Weiser, and 3300 cfs at Murphy (just downstream from the Swan Falla dam} .
Those minimum flows were set aside as beneficial uses.

The cessation of construction of hydroelectric facilities on the
Snake River, the scrapping of plans for coal~fired power plants, oil em—
bargoes and escalating costs and opposition to nuclear gemeration plants,
all coupled with a continuing demand for energy, have been the cause of
large concern and have inevitably focused attention on che existing hydro-
electric plants.,

The genesils of the instant Iitigation was a complaint filed with the
Idaho Public Utilities Commission by one Matthew Mullaney on behalf of him-
self and other ratepayers alleging that Idaho Power had failed to protect
and preserve its Swan Falls water rights and that, by so doing, Idaho Power
had wasted its assets and overstated its capital investment, thus result-
ing in overcharges to its ratepayers, idaho Power sought to have that com-
plaint dismissed for lack of jurisdiction. Idaho Power's motion to dismiss
was denied, and Idaho Power answered the complaint indicating it would file
an action in district court to protect those Swan Falls water rights. A
large number of applicatilons for water permits were then pending before
the Idaho Department of Water Resources and Idaho Power filed protests
against a large number of those applications. In the interim, and pending
the outcome of this case, the Public Utilities Commission has retained
jurisdiction over the Matthew Mullaney complaint.

Idaho Power's action in the district court named as defendants the
Public Utilities Commission, the Department of Water Resources, numerous
canal and irrigatiomn companies, and individuals involved with irrigation,
together with the ratepayers who brought the complaint before the Public
Utilities Commission. Therein Idaho Power sought a decree that its Swan
Falls rights were not subject to upstream depletion and that the state
water plan was a taking of those rights. Idaho Power also sought to have
the court identify #hose areas where its water rights were protected. The
Department of Water Resources answered Idaho Power's complaint, claiming
that the State Constitucion allows the state to limit hydropower rights
and that Idaho Power had lost those rights by adverse posgession, forfei-
ture, and abandonment. Grandview Canal Co. in its answer added laches and
subordination in the Hells Canyon and Strike licenses as,affirmative de-
fenses, and Nelda McAndrew added waiver and quasi—éstoppel to the list of
affirmative defenses. The Public Utilities Commission in 1ts answer claimed
primary jurisdiction and raised the questions of applicability of I.C.
Title 61l Tha Publle Utillitieae Commtansion aleo soughit to obialy daclara-

tory reliaf. AlL partles then filed motlons and cross wotiuna fOr auwmary
3 v

et
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T judgzment based in part or in whole upon thelr respective theories of the
. ‘ caae,
As a preliminary matter, the district court determined that Idaho Power's
Swan Falls water rights held priority dates from 1907 to 1930.rather than
1900 to 1919, That portion of the order is not an issue of this appeal, and
we express no view as to whether those priority dates were correctly determ-
ined by the district court.

The district court next held that Article 41 of the Hells Canyon Proj~
ect’s FPC license, subordinating Idsho Power's water rights, was a lawful
-exercise of power by the FPC. In that part of the décision the distriet
court relied upon the FPC's power to implement a comprehensive development
of navigable waters, its authority to impose conditions on licensees, the
state legislature's recognition of desirability of subordination clauses in
the enabling legislation for the now defunct Guffey joint project, and a
U.S5. Supreme Court case recognizing use of water for irrigation as being a
public ugse. In so upholding the validity of Article 41, the district court
held it was not necessary to reach s number of related issues: (1) Whether
the licenses can be collaterally attacked; (2) whether the Public Utility
Commission and the ratepayers are real parties in interest; (3) whether the
Public Utility Commission and the ratepayers have standing to attack the
validity of Artieie 41; and (4) whether the subordination was a transfer
in violation of I.C. § 61-327,

- The district court next held that the effect of the subordinmation lan~
. guage in Article 41 of the Hells Canyen license had subordinated all of
Idaho Power's water rights used in hydropower praductiou at all of its fa-
cilities on the entire Snake River watershed., In reaching that result the
district court relied on federal preemption under the Federal Power Act,
The court focused on language in Article 41 subordinating water rights at
the Hells Canyon project to future upstream depletion "on the Snake River
"and its tributaries," from which the court reasomed that this meant the
entire river upstream couid be depleted, including any water rights at any
other dam upstream from Hells Canyon. The court reasomed that since the
entire river is one hydropower system, with Idaho Power operating its
damg in a ccordinated wmanner, such system ¢ould not be subordinsted in
bits and pileces.

As to the Public Utilities Commission's contention that Idaho Power
had violated I.C. § 61-327 et seq., by the acceptance of ‘the subordina-
tion language of Article 41 in its licenses, the ccurt held that the Com-
mission had no standing, or in the slternative was barred by estoppel, res
judicata and laches. The court also held that Idaho Power's upstream rights
were not '"'interests in property'" and that the subordination language of
Article 41 was not a transfer of precperty under I.C. § 61-327 et seq. It
further held that if any such transfer did occur, it was forced upon Idaho
Power by the federal government, and the power increase obtained by the
acceptance of that subordination clause was so much in the public interest,
it outweighed any vioiation of those gections.

. As to Idaho Power's demand for compensation for loss of its Swsn Falls
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water rights, the district court held that Idaho Power had vaived whatever
right it had to demand such compensation in accepting the licenses with the
subordination provisions. The court reasoned that Idaho Power was barred
from seeking damages since, although it had the right to compensation for
its Swan Falls water rights, they had been bargained away in exchange for
the FPC license. )

The court held that the minimum flow requirement inm ‘the state water
plan, I.C. § 42-1736A, was the exercise of a valid police power of the
state to protect the public welfare.

Finaily, the district court held that its decision subordinating the
water rights of the entire system to all future upstream depletion had
mooted the contention that Idaho Power had lost its water rights at Swan
Falls by forfeiture, sbandonment, adverse possession, equitable estoppel
and customary preference. L

This appeal and these cross—appeals were filed from the decision of
the district court .and the parties have stipulated to the existence of five
broad issues as constituting the assignments of error:

I. THE SUBORDINATION CLAUSE

On appeal the firat 1ssue presented 1s the authority of the FPC to
insert a subordination clause into the Hells Canyon project license. We
affirm the district court and hold that the subordination clause is a valid
condition which, within the circumstances of this case, fell within the
power and authority of the FPC.

Section 10 of che Federal Power Act provides that FPC licenses ''shall
be'" issued on the following pertinent conditions:

"(a) -That the project adopted, including the maps, plans, and

specifications, shall be such as in the judgment of the Commis—

sion will be best adapted to a comprehensive plan for improving

or developing a waterway or waterways for the use or benefit of

interstate or foreign commerce, for the improvement and util-

ization of water-power development, and for other beneficial pub-

lic uses, including recreational purposes."” 16 U.S5.C, § 803(a).

The ratepayers and the PUC argue that such statutory language confers
onthe FPC the power to approve only conditions invelving non-consumptive
use to the end that water be retained in the river for commerce and hydro-
power. We digagree.

The Federal Power Act was passed by Congress in 1920, but it had its
toots in the philosophies of Theodore Roosevelt's administration that the
country's natural resources should be developed in an orderly  manner and
water resources should be developed by a single governmental agency respon-
sibla for coordinated planning of flood control, navigation, hydropower, ir-
rigation, and waterway improvemeatn. That philorophy wan opposad by various
forces including the Corps ol Army Espineers, which then had extuting jurie-
dicticn over {lood centrol and navigation, as well as those interesta who
wvanted free use of the nation's waterways and resources. See 5. Haya,
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Conservation and the Gospel of Efficiency (1959); G. Pinchot, Breaking New

Ground (1947). The sturggle between those opposing forces resulted in the
passage of a compromise Federal Power Act, which did not provide for the

* single agency concept. Hays, supra. We deem it clear, however, that the Act

delegated to the FPC the authority, in Sectiom 10 thereof, to consider uses
other than mere hydropower production. G. Pinchot, The Long Struggle for
Effective Federasl Water Power Legislation, 14 Geo. Wash L. Rev, 9 (1945),

It also appears clear from the legislative history of the Act, that
the FPC was required to consider irrigation as one of the other uses in its
determination of whether a project is 'best adapted for a comprehensive
plan' for the waterway. In the committee hearings, each appearing witness
was questioned by Rep. Baker of California as to his belief on the ques-~
tion of whether the bill encompassed irrigation. Therein the Forest Serv-
ice and administration spokesman, 0.C. Merrill, indicated that the Adminis—
tration intended that the Commission consider irrigation as part of the
comprehensive plan. :

"Mr. MERRILL. {Tlhe commission . . . should make a tharough
examination of the stream and prepare, &8 the bill provides, for
a scheme of development that will utilize to the full the re-
sources of that stream for every purpose.

Mr. RAKER. That is just what I am asking about.

Mr., MERRILL. Irrigation, water power, water supply, naviga-
tion, and whatever there may be; and it should have a plan drafted
which would comprehend that, and then it should, in considering
appiications for license, approve the application of that appli~
cant who wiill earry out to the best degree the plans prepared,

k k &

Mr, ESCH. So you get the utmost use, whether for irrigation
or for power?

Mr, MERRILL. And that is the intention, Jjudge, that the plan
for development that should be approved should take into con-
sideration all uses that can be made of the water and of the site
in that particular locality, as a unit.

k % *

Mr. MERRILL. In my judgment it is covered by the proviaions
of subparagraph (a) of section 10, as well as by the last part
of section 7 in the preferences. Not only should the acheme of
development be considered in relation to irrigation and to nav-
igation and to water power, but also to flood coatrol"

Hearings on Water Power Befcre the House Comm, on Water Power, 65th Cong.
2d Sess. 90-94 (1918).

See alzo the colloquy between the Secretary of the Interior and Rep.
Raker and Rep. Hamilton.

"[Mr RAKER. ] Now I wanted to suggest and to ask you if you
do not believe it would be a wige thing in this billi, and in
this comnection, after having designated navigation and water-—
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power development, that we should make irrigation as important
as we do those two and should include the word "irrigation'” in that
connection, so there would be no possible doubt as to what the in-
tention of Congress was in such legislation; and in order that
we may get two developments, water power and irrigation, to their
utmost. I would like to ask if you do not think it would be a
good thing to so draft the bill that we would be sure to get
all those uses?
Secretary LANE. I can not see now any objection to it, Judge.
It seems to me in the granting of a power proposition you have
got to take into consideration what is the best use-to make of
_ that water, and there should not be a devélopment simply of power
to the exclusion of irrigation. '
k ok ok
Mr. HAMILTON. Is there any danger of irrigation being over-
looked in that connection?
Mr. RAKER. It is my purpose and I believe 1t is the duty of
thecommittee to 8o get it before the committee that it could not
be ovarlooked,
Mr. HAMILTON. It can not be."
Id. at 453-56.
See also Congressman Raker's summation of the testimony before the com-
mittee: :

"I have suggested to add in there [Section 10] 'and ‘irrigation,
and of other beneficial public usges.' Now, I asked particularly
Mr. Merrill and every man that had been on the stand in regard
to this provision, and they all say unanimously that those words
are intended to cover irrigation and all other matters that

may be used it connection with the project. So there¢fore, if
there is water-power development connected with it, navigation
or irrigation, it applies," c

Id. at 615-16. See W. Walker & W. Cox, Jurisdiction of the Federal Power
Commission over Non-Power Water Uses, 5 Land & Water L. Rev. 65, 70-75
(1970).

The Public Utilities Commission and the ratepayers argue that the
case law to this date has established that the FPC's authority to consider
various factors has not included non-comsumptive uses. While many of the
cases cited do direct the FPC to consider nonconsuumptive uses such as re-
creation and fish conservation, e.g. Udall v. Federal Power Comm'n, 387
U.S. 428 (1967), we find that none of those cases state that such non-con-
sumptive uses are the only ones that may be considered by the FPC. We can-
not conceive that with agricultural irrigation being such a large factor
in both federal and private development of the arid lands' of the West, a
federal agency developing a "comprehensive' plan would be precluded from
considering the effect of irrigation. Indeed the United States Supreme
Court, while recognizing that hydroelectric power was the’ principal use to
be regulated by the Federal Powar Act stated: '

"The central purpose of tha Federal Warer Powar Act was to
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provide for the comprehensive control over those uses of the
Nation's water resources in which the Federal Government had

" a legitimate interest; these uses included navigatiom, irrigation,
flood control, and, very prominently, hydroelectric power--uses
which, while unregulated, might well be contradictory rather
than harmonious." (emphasis added)

Federal Power Comm'n v. Union Electrie Co., 381 U.S. 90, 98 (1965). While
that language might arguably be dicta, it supports the Interpretation we
have made of the legislative history and intent behind the Act, See also
Chemehuevi Tribe of Indians v. Federal Power Comm'n, 420 U.S. 395, 408
(1975); Harris v. Central Nebraska Public Power & Irrigation Dist,, 29
F.Supp. 425 (D. Neb. 1938),

Finally, we note that Section 10 of the Act specifically requires
that "other beneficisl public uses' be considered in the comprehensive plan,
16 U.S.C. § 803(a). At the time of the passage of the Act, the United
States Supreme Court had long recognized that irrigation was a "public use"
Clark v. Nash, 198 U.S. 361, 369-70 (1905); Fallbrook Irrigation Dist. v,
Bradley, 164 U.S. 112, 160-61 (1896). See also, Id. Comst. Art, 15, § 1
(providing in the original constitution, adopted in 1889, and continuing to
the present, that irrigation i1s a pubiic use)., Hence we hold that the condi=~
tion in the Hells Canyon license subordinating Idaho Power's water righta
to future upstream depletion was within the authority of the FPC.

As indicated above, the trial court viewed the subordination language
in Article 41 of the Hells Canyon licenses as subordinating all of Idaho
Power's water rights on the entire Snake River watershed. We disagree and
hold that the language of the subordination clause affects the operation
of the three dams—in the Hells Canyon project only and does not extend to
the other dams on the river, and specifically does not subordinate the
water rights of Idaho Power at Swan Falls.

The language of Article 41 provides:

"The project shall be operated in such manner aa will not conflict
with the future depletion in flow of the waters of Snake River and
its tributaries, or prevent or interfere with the future upstream
diversion and use of such water above the backwater created by

the project, for the irrigation of lands and other beneficial
consumptive uses in the Snake River waterhead. (sic)." (emphasis
added) .

The license states that the proposed Brownlde, Oxbow, and Low Hells Can-
you dams "'for the purposes of this license shall®e considered as units of
one complete project.' FPC Order issuing license, August 9, 1955, at 10.

We deem therefore that when Articie 41 requires '"the project’ to be oper-
ated in such a manner that it will not interfere with future upstream de-
pletion, it refers to Brownlee, Oxbow and Low Hells Canyon dams and demon-—
strates no intent that all of Idaho Power's dams on the river be considered
as ''the project" subject to subordination. Further, the opinion and order
of the FPC issuing the Hells Canyon dams licenses contain no mention of the
Swan Falls dam or the subordimation of Idaho Power's water rights in that
dam, and we find therefore no intent to subordinate water rights at other
projects.,
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We have considered and reject the argument of the Department of Water
. Resources and canal companies that permitting Swan Falls to receive its
full water right allocation somehow allows Idaho Power to utilize those
rights at Hells Canyon in violation of Article 41 of the Hells Canyon FPC
license.

Finally on_this issue, we deem it questionable whether the FPC would
have the authority to subordinate then-existing water rights, even assuming
such had been the 1ntent in the Hells Canyon licenses. Section 27 of the
Federal Power Act, known as the "Savinga Clause," provides that the Act does
not intend to interferr with any vested right acquired under state water
law. 16 U.S.C § 821. See Federal Power Comm'n v. Niagara Mohawk Power Corp.,
347 U.S. 239 (1954); Henry Ford & Son, Inc. v. Little Falls Fibre Co., 280
U.5. 369 (1930). Here Swan Falls water rights were vested, having been ac-
quired in the early part of this century. C.f. Hidden Springs Trout Ranch
v. Allred, 102 Idaho 623, 636 P.2d 745 (1981); Big Wood Canal Co. v. Chap~
man, 45 Idaho 380, 263 P. 45 (1927), We further note in this regard that
Section 6 of the Federal Power Act states that licenses can be altered
only after thirty days public notice. 16 U.S5.C. § 799. Clearly Idaho Power
possessed a valid license for the operation of Swan Falla. Nowhere in the
record before us ig thererany indication that the public notices of the
Federal Power Commission proclaim any intent to amend Idaho Power's Swan

Falls license.

The district court, as noted above, held that Idaho Power had waived
its right to compensation for its water rights at Swen Falls}by accepting
. the subordination clause in the Hells Canyon license. Since we have con~
cluded that Hells Canyon license subordination clause does not affect Swan
Falls water rights, that portion of the district court decision is reversed,

i
l."\

ITI. THE SAVINGS CLAUSE -{;4,'

A number of subsidiary vet important issues have been raised which
flow from the FPC licensges and. in particular, the subordimation clausges
thereof. Those issues involve the interplay between state water law, the
Federal Power act, and the provisions of the FPC licenses. The resolution
of those issues focuses upon the '"Savings Clause'" of Section 27 of the
Federal Power Act, Therein it is provided:

"Nothing contained in this chapter shall be construed as af-
facting or intending to affect or in any way to interfere with
the laws of the respective States relating to the control, ap-
propriation, use, or distribution of water used in irrigation or

) for municiapl or other uses, or any vested right acquired therein."

16 G.s.C. § 821.

The ratepayers and the Public Utilities Commission assert that Section
27 "saves'" all Idsho water law; that Idaho water law forbids subordination;
and that tharefore the aubordination clause in the Hells Canyon license
in Ln conflicr with I[dulio water law and ineffoectiva. We divagrea. No casa
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holding that subordination is prohibited by Idaho water law or the law of
any state has been cited to us. Rather, the ratepayers and the Public Util-
ities Commission rely on Idaho's constitutional provision of priority in
time being priority im right. Id. Comst. Art., 15, § 3.

The record here makes it clear that Idaho Powexr voluntarily agreed to
have the subordination clause inserted in the Hells Canyon licenses. We
find nothing in the law of this state which precludes a person from volun-—
tarily obtaining less than the full panoply of rights associated with the
ownership of real property. Agreements not to aasert ownershilp rights to
their fullest are common in today's society, e.g. restrictive covenants
and equitable servitudes. Whatever merits such an argument may have with
regard to subordination clauses forced upon an unwilling appropriator by
the FPC or the state, we need not decide. We hold only that a voluntary
subordination agreement is not in violation of Idaho's water law, and
therefore we find no conflict between our state water law and the language
of the subordination clause imserted in the Hells Canyon licenses.

The record indicates that of the six state water licenses for flow
rights at the Hells Canyon project, only two of those licenses contain a
subordination clause. Ratepayers and the Public Utilities Commission assert
therefore that the four state water licemses not containing such clauses
somehow contrel and override the federal subordination clause contained in
the FPC licenses. Again we disagree., However, neither, do we agree with thae
aegertion of the canal companies that the state water licenses are pre-
empted by the federal license.

Authorization from the FPC is a threshold step for comstructing a dam
on navigable waters. United Statea v. Appalachian Electric Power Co,, 311
U.S. 377 (1940); Citizens Utilities Co. v. Prouty, 176 A.2d 751 (Vt. 1961),
cert. denied, 369 U.S. 838 (1962). The Federal Power Act does preempt some
state laws relating to the building of dams on navigable streams and partic-
ularly does it preempt those state laws which require a state license as a
predicate for building a dam. First Iowa Hydro-Electric¢ Coop. v. Federal
Power Comm'n., 328 U.5, 152 (1946); State v. Idaho Power Co., 312 P,2d 583
(Ore. 1957); City of Tacoma v. Taxpayers of Tacoma, 262 P.2d 215 (Wash.
1953) . However, state law regarding proprietary rights in water is expressly
saved, Federsl Power Comm'm v. Niagara Mohawk Power Corp,, 347 U.S. 239
(1954); Henry Ford & Som, Inc. v, Little Falla Fibre Co., 280 U.S. 369
(1930); cf. Californla v. United States, 438 U.S. 645 (1978) (savings clause
of Reclamation Act). Under Idaho law, a water license does not issue until
after the diversion works are complated and the water is applied to a bemne-
ficial uge, albedit an aspplication for iicensure can be made prior to
actual construction, I.C. §§ 42-202 to 42-219; Big Wood Canal Co. v. Chap-
man, 45 Idaho 380, 405-06, 263 P, 45, 53-54 (1927). When.fhe FPC licensed
Idaho Power’ s. Hells Canyon project, it was conditioned upon Idaho Power ob-
taining only- auch water rights as would not interfere -with future up-
stream depletion. This insertion of that subordination clause in the FPC
licenses had: the consent, knowledge and support of Idaho's state officials.
Hells Canyon Dam: Hearings On H.R. 5743 Before The Subcomm. on Irrigation
and Reclamation cf the House Comm. on Interior and insular Affairs, 82d
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Cong., 2d Seas. 501 (1952) (statement of Gov. Jordan); Hells Canyon Project:
Hearings on S, 1333 Before the Subcomm, con Irrigation and Reclamation of the
Senate Comm. on Interior and Insular Affairs, 84th Cong., lst Sess. 6 (1955)
(statement of Gov, Smylie}., There can be no doubt frem this history that the
officials of the State of Idaho intended and believed that Idaho Power's
water rights at Hells Canyon were subordinated. No party asserts that the
subordination language was omitted from some of the state water licenses
because the state officials intended to override the federal subordination
clause. Whether the subordination language was omitted from the state water
licenses through administrative oversight or because the appropriate state
officials felt itg insertlcn unnecessary in light of the federal license
language, we need not speculate. We hold only that when the FPC has auth-
orized the obtention of only subordinated state water rights, and where, as
here, the state and the licensee power company both intended the subording=
tion of those water rights, failure to include a subordination clause in

the state water licenses does not render those rights unsubordinated. Since
we s0 hold, we need not reach the more delicate issues of federalism that
might arise from an FPC authorization for one form of water rights at a
licensed project, and the srate, in the exercise of its authority, ex—
pressly authorizing a greater or lesser form of water tight.

7 During proceedings below, various parties argued that Idaho Power had
"~ abandoned or forfeilted all or part of its water rights at Swan Falls. The
digstricr court held that those issues were rended moot by its ruling that
the subordination clause included the Swan Falls water vights. Since we
have reversed that ruling of the district court, the cause must be remended .
for consideration of, and findings of fact and conclusions of law oun, the

issyes of sbandonment and forfeiture of Idaho Power's water rights at Swan

Falls. Although we are urged to make such a determinatior, we deem those

issues to involve factual determinations inappropriate ta this Court.

N

The elements of azbandomment and forfeiture arerset dut in several re- Need
cent declsions of this Court and need not be reiterated hereu Jenkina wv.
State Department of Water Resources, Idaho ____ , P.2d Resex

(No. 13703) (1982); Sears v. Berryman, 10l Idaho 843, 623 P.2d 455 (1981),/
Gilbert v. Smith, 97 Idaho 735, 552 P.2d 1220 (1976).

It is also arghed that the issues of abandonment and forfeiture are
preempted by Article 21 of the FPC license issuad for the operation of Swan
Falls. That provision states:

YArticle 21. It is hereby understood and agreed that the Licensee,

its {hie} successors and assigns will, during the period of this

license, retain the possession of all project property covered

by chis license as issued or as harsafter amended, including

the project area, the project works, and all franchises, ease-

ments, water rights, and rights of occupancy and use; and that

none of such properties valuable and serviceable to the project

and to the development, transmission, and distribution of power

therefrom will be voluntarily sold, transferred, abandoued, or

otherwinae dinponed of without the approval of the Cammlaaxon 1 N
(enphasis ndded) : ‘
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. & "
' In Idaho, "[1]f a water right has indeed been lost through abandonment # a
. or forfe right to use that water reverts to the state and is sub- Ll

Ject to further appropriation. [citations omitted]. . Other parties may then
perfect a water right In those waters." Jenkins v, State Department of Water
Resources, supra (slip. op., at 6) (1982). Under Section 27 of the Federal
Power Act, 16 U.S5.C, § 821, all state water law is preserved "relating to
the control appropriation, use, or distribution of water." Idasho's state
water law, allowing subsequent appropriators to perfect a water right in
water that has been abandoned or forfeited clearly relates to the control,
appropriation, use or distribution of water. Hence, we deem it follows that
neither the Federal Power Act nor a license isgued pursuant to that author=
ity has overridden Idsho's law of abandonment or forfeiture of water rights.
Cf.California v. United States, 438 U.S. 645 (1978)., To what extent, if any,
the Article 21 "retain possession’' language may creata a cause of action
against the licensee or others, the complex questions of plaintiff's stand-
ing and other questions are not substantially presented here, and we doubt
the authority of any state forum to adjudicate such an action.

11I. EFFECT OF I.C. §§ 61-327 to 61-331

The PUC asserts that if Idaho Power has subordinated water rights’uxed

in the generation of electricity, it has violated I.C. §§ 61-327 and 61-328,
I,C. § 61-327 provides generally that property in this state used in the
generation or transmission of electricity shall not be transferred in any

K manner to out-~of-state organizations, governmental entities, .or any entity

- — not subject to regulation by the PUC. I.C. § 61-328 provides that any trans-

. fer of such property must be approved by the PUC after public hearings.

1.C. § 61-329 states that property transferrved in viclation of those sec-
tions shall escheat to the state and the attorney general must institute
court proceedings to adjudicate such an escheat, and I.C. § 61-331 sets forth
criminal penalties for violationm of the preceding sections. The Public
Utilities Commission concedes that if the Hells Canyon water rights were
subordinated at the time of acquisition, the above statutes would not apply.
Here we have held that Idaho Power acquired only subordinated water rights
at the Hells Canyon complex, therefore, there has been no transfer, and
thoge statutes do not apply. We have held that the Swan Falls water rights
were not subordinated, but we have also held that the cause must beiremanded
for consideration of whether Idsho Power has abandoned or forfeited any
of 1ts water rights at Swan Fails. Since the argument of the Public Util-
ities Commission can be applisd to the question of abandonment and for-
feiture, we turn to the consideration of the applicability of those stat-
uteg to abandonment or forfeiture of a water right. See I.C. § 1-205; Tibbs
v, City of Sandpoint, 100 Tdaho 667, 670; 603 P.2d 1001 (1979); County of
Bingham v. Woodin, 6 Idaho 284, 283, 55 P.662 (1898),

While we agree that the language of the statute I.C, § 61-327 to
61i~331 is very broad in forbidding any transfer "directly or indirectly,
in any manner whatscever' (I.C. § 61-328), nevertheless, we hold they are
inapplicable to abandonment or forfeiture of a water right. If those sec-
tions were applied to abandonment or forfeiture of a water right used to
generate electricity, the attorney genersl would be required to file an ac~
. tion to have such an escheat decreed, and thereafter there would be a
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court ordered sale of the property. Such a scheme is totally inconsisrent
with Idaho water law, which provides that 1if a water right is abandoned or
forfeited it reverts to the state, following which third.parties may per-
"fect an interest therein. I.C. § 420222(2); Jenkins v. State Department of
Water Respurces,  Idaho , P.2d » (No. 13705) (1982); Sears
v. Berryman, - 101 Idaho 843, 623 P.2d 455 (]981); Gilbert v. Smith, 97 Idaho
735, 552 P.2d 1220 (1976). Absent a clear legislative mandate, we will not
infer such an intent from a provision of a atatuta relating to Publie
Utility Regulation.

IV, THE STATE WATER PLAN

It is next argued by Idaho Power that the State Water Plan effectuates
a taking of its Swan Falls water rights without payment of just compensa-
tion. That assgertion was rejected by the trial court, and we agree with
that court's conclusion. The State Water Plan was enacted by the legisla-
ture in 1978 and codified at *.C. § 42-1736A (1982 Supp.). That plan estab-
lished as a beneficial use minimum stream flows at variods points along ’
the Snake River. A ‘flow of 3300 cfs on the Snake River at the Murphy gag-
ing station was established. I.C. § 42-1736A(2). The Murphy gage ia just
dovnstream from the Swan Falls dam and power plant. Idaho Power argues that
the river may thereby be depleted to 3300 c¢fs at the Murphy gage in dero-~
gation of its water rights of 8400 cfs at Swan Falls.

We hold that the State Water Plan does not mandate 4 taking of Swan
Falls water rights. There i1s no requirement contained therein that the
Snake River be depleted to 3300 cfs at Swan Falls, but rather the plan only
prohibits a reduction below 3300 cfs. To that extent, 1f anything, it pro-
tects the Swan Falls rights to the extent of 3300 cfs. I.C. § 4201736A rec-
ognizes House Concurrent Resolution No. 48 (44th Leg., Zd Sess., 1978) as
the guide for the interpretation for the state water plan. Policy No. 1
of that Resolution ‘requires the protection of all existing water rights
vested under state law. Since we have held that Idaho Power's water rightsa
at Swan Falls are vested, the State Water Plan is not to be construed as
affecting those water rights. .

V, CONCLUSION :

In summary, wé hold that the Federal Power Commissidn lawfully acted
within its authorify in issuing the license for Hells Canyon project by the
insertion of the stbordination clause therein and such subordination clause
is a valid condition of the license. However, we hold that that subordina—-
tion clause applies only to the Hells Canyon project water rights, and not
to those at Swan Fdlls or any other dams upriver. We hold that by accept-
ing the subordination clause for the Hells Canyon project, Idaho Power
has not waived its compensation for any taking of. its Swén Falls water
rights. Having differed in the latter two conclusions from the decision of
the issues of abanaonment and forfeiture, since those maf“érs were raised
"halow and not there dacided. With réspect to the scatutes requiring Public
Utilitian Cumminaiﬂn approval of tranwlers of ycilicy praparty, wa hold
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that the statutes do not apply to water rights subordinated when acquired,
nor do they apply to water rights which have been abandoned or forfeited,
Finally, we hold that the State Water Plan does not take ldaho Power's
water rights at Swan Falls without payment of compensation. We have not
specifically dealt with a number of arguments raised by the parties which
we deem to have been subsumed by our discuasiqn of the issues, and there-
fore, we ‘intimate no views on the validity of those arguments,

The judgment of the district court is affirmed in part, reversed in

part, and remanded, Each party to bear its own costs,.
{

BAKES, C.J., McFADDEN, BISTLINE and DONALDSON, JJ., concur.

(McFADDEN, J., registered his vote prior to his retirement onm August 31, 1982,)
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EXHIBIT 8
JOHN Y, EVANS i“ 4
) GOWERNOR .%
OFFICE OF THE GOVERNOR
STATE CAPITOL
‘ BOISE 83720
JANUARY 10, 1984
NEWS RELEASE
BOLSE -- Governor Evans said today he has received eight

V'M

recommendations from the Task Force he appointed last summer to

P

examine the Swan Falls water rights issue’.

The recommendations are as follows:

1. The state should move forward expeditiously with case
13794 and reach the earliest determination. Unanimous.

l1.a. The Governor should do everything possible to see
that there are additional appropriations of sufficient
size to carry forward with legal and technical exper-
tise to litigate case 13794. This should include the
A.G. and IDWR. Unanimous.

2. 'The Governor should do everything possible to support
data collection and research; to inélude collection of
data and to determine the relationship between ground
and surface water above Swan Falls. (Note: the ration-
ale for this recommendation is that data is needed for
both long and short term management decisions relative
to this important resource.) Unanimous.

3. The Governor should support an adjudication of Snake

River with water user fees to support funding of this




effort (e.g. the resolution passed by the Water Users
Agssociation on a water use fee). Unanimous.
4. The Governor should ask the Water Resources Roard in

cooperation with the Legislature, to undertake a compre-

hensive review of existing water legislation with the
objective of protecting existing uses, encouraging wise
use and conservation of water in anticipation of pos-
sible future limitations on available water. Unanimous.

5. The Governor should retain subordination as a viable
option - (i.e., hydro po@er to upstream uses)., 3-1,
Scott Reedlﬁoted no.

6. The Governor should consider asking the Legislature to

. cénsider a moratorium to protect existing water users

and practices and farm loan relationships, pending final
determination of Swan Falls cases. Unanimous. (Note:
The moratorium refers to legislative action that would
ensure that the Swan Falls issue is not used to deny
the renewal or issuance of loans.)

7. The Governor should not sign the contract. Unanimous.

8. The Governor should support the repeal of S.B. 1180.
Unanimous.

Evans said he was pleased with the work of the Task Force

and he accepted their recommendations.

~=30--
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AGREEMENT

This Agreement is made and entered into among the State of
Idaho, by and through the Governor, hereinafter referred to as
"State"; John V. Evans, in his official capacity as Governor of
the State of Idaho; Jim Jones, in his official capacity as
Attorney General of the S8tate of Idaho; and 1Idaho Power
Company, a corporation hereinafter referred to as "Company".

1. Effective Date

This Agreement shall take effect upon execution,
except as to paragraphs 7, 8, and 1l.

2. Executive Commlitment

When the parties agree on certain actions to be taken
by State, it is their intent to commit the executive branch
‘of Idaho state government, subject to constitutional and
statutory limitations, to take those actions.

3. Attorney General

Jim Jones 1is a party to this Agreement solely Dby
reason of his official position as counsel for the State of
Idaho and its agencies in Idaho Power Company V. State of
Idaho, Ada County Civil Case No. 62237 and Idaho Power
Company v. Idaho Department of Water Regources, Ada County
Civil Case No. 81375.

4. Good Faith

When the parties agree to Jjolhtly recommend a
particular piece of legislation or action by another
entity, each party agrees to actively and in goed faith
support such legislation or action.

The State shall enforce the State Water Plan and shall
assert the existence of water rights held in trust by the
State and that the Snake River is fully appropriated as
needed to enforce the State Water Plan. State and Company
shall not take any position before the legislature or any
court board or agency which is inconsistent with the terms
of this agreement.

5. §8tay Of Current Court And Requlatory Action

A. The parties shall file a motion with the court in Ada
County Civil Case Numbers 81375 and 62237, seeking a




stay of further proceedings until seven days following
the adjournment of the First Regular Session of the
48th Idaho Legislature, except as to preservation of
testimony pursuant to the Idaho Rules of Civil
Procedure, completion of designated discovery filed by
the State of Idaho and dismissal of various defendants
by Company. The State shall designate in writing,
within fifteen (15) days from the execution of this
Agreement, those items of its discovery that must be
responded to by Company. The Company shall respond to
those items of discovery designated by the State
within ninety (90) days from execution of this
Agreement. : .

B. The parties shall request the Federal Energy Regula-
tory Commission (FERC) to stay any subordination-—
related decisions in any Company project 1listed in
paragraph 7 1licensing or relicensing proceeding

~pending implementation of this Agreement except as
contemplated in paragraph 12 of this Agreement. The
parties acknowledge, however, that FERC could
independently take action prejudicial to  their
interests and, in such event, the parties may take
reasonable actions necessary to protect  their
interests. Further, the State shall not file any
motions to intervene in Project Numbers 2777 (Upper
Salmon) and 2778 (Shoshone Falls); Thowever, by
agreeing to this provision, the Company in return
waives any defense to the timeliness of a motion to
intervene caused by this Adgreement in the event this
Agreement 1is not implemented. Company 1is not
agreeing, however, that a motion to intervene would bhe
timely if filed now.

C. The parties shall not attempt to influence any
executive agency of the United States to take a
particular position regarding subordination in any
Company FERC licensing or relicensing proceeding
pending implementation of this Agreement.

6. Legislative Program

The parties agree to propose and support the following
legislation to implement this Agreement:

A. Enactment of Public Interest Criteria as set forth in
Exhibit 1 attached hereto.



Funding for a general adjudication of the Snake River
Basin generally as set forth in Exhibit 2 attached
hereto.

Establishment of an effective water marketing system.

Funding for hydrologic and economic studies, as set
forth in Exhibit 3 attached hereto.

Allocation of gains upon sale of utility property as
set forth in Exhibit 4 attached hereto.

Limitations on IPUC jurisdiction as set forth in .
Exhibit 5 attached hereto.

Rulemaking and moratorium  authority  for Idaho
Department of Water Resources dgenerally as set forth
in Exhibit 8 attached hereto.

Company's Water Right

State and Company agree that Company's water right

shall be as follows (Bracketed names used below refer to
Company projects):

A

State  Water License Numbers  36-2013 (Thousand
Springs), 37-2128 & 37-2472 (Lower Malad), 37-2471
(Upper Malad), 36-2018 (Clear Lake), 36-2026 (Sand
Springs), 02~2057 (Upper Salmon), 02-2001A, 02-2001B,
02-2059, 02-2060 (Lower Salmon), 02-2064, 02-2065
(Bliss), 02-2056 (Twin Falls), 02-2036 (Shoshone
Falls), 02-2032, 02-4000, 02-~4001, and Decree Number
02-0100 (Swan Falls) entitle the Company to an
unsubordinated right of 3900 c.f.s. average daily flow
from April 1 to October 31, and 5600 c.f.s. average
daily flow from November 1 to March 31, both to be
measured at the Murphy U.S5.G6.8. gauging station
immediately below Swan Falls. These flows are not
subject to depletion. The Murphy 9dauging station 1is
located at latitude 43° 17' 31", Longitude 116° 25°
12", in NW1/4NE1/4SE1/4 of Section 35 in Township 1
South, Range 1 West, Boise Meridian, Ada County
Hydrologic Unit 17050103, on right bank 4.2 miles
downstream from Swan Falls Power plant, 7.5 miles NE
of Murphy, at river mile 453.5.

The Company 1is also entitled to use the flow of the
Snake River at its facilities to the extent of 1its
actual beneficial use but not to exceed those amounts
stated in State Water License Numbers 36-2013
(Thousand Springs), 37-2128 & 37-2472 (Lower Malad),




37-2471 (Upper Malad), 36-2018 (Clear Lake)., 36-2026
(Sand Springs),02-2057 (Upper  Salmon), 0220014,
02-2001B, 02-2059, 02-2060 (Lower Salmon), 02-2064,
02-2065 (Bliss), 02-2056 (Twin Falls), 022036
{Shoshone Falls), 02-2032, 02-4000, 02-4001, and
Decree Number 02-0100 (Swan Falls), but such rights in
excess of the amounts stated in 7(A) shall be
subordinate +to subsequent beneficial upstream uses
upon approval of such uses by the State in accordance
with State law unless the depletion violates or wiill
violate paragraph 7(A). Company retains its right to
contest any appropriation of water in accordance with
State law. Company further retains the right to
compel State to take reasonable steps to insure the
average daily flows established by this Agreement at
the Murphy U.S.6.S. gauging station. Average daily
flow, as used herein, shall be based upon actual flow
conditions; thus, any fluctuations resulting from the
operation of Company facilities shall not be
considered 1in the calculation of the minimum daily
stream flows set forth herein. This paragraph shall
constitute a subordination condition.

The Company's rights listed in paragraph 7(A) and 7(B)
are also subordinate to the wuses of those persons
dismissed from Ada County Case No. 81375 pursuant to
the contract executed between the State and Company
implementing the terms of I.C. §§ 61-539 and 61-540.

The Company's rights listed in paragraph 7(A) and 7(B)
are also subordinate to those persons who have
beneficially used water prior to October 1, 1984, and
who have filed an application or claim for said use by
June 30, 1985.

Company's ability to purchase, lease, own, or
otherwise acquire water from sources upstream of its
power plants and convey it to and past its power
plants below Milner Dam shall not be limited by this
agreement. Such flows = shall be considered
fluctuations resulting from operation of Company
facilities.

Upon 1implementation of this Agreement, State and
Company shall consent to entry of decrees 1n Ada
County Civil Case Nos. 62237 and 81375 that describe
the Company's water right as provided in paragraphs
7(A) through 7(E). '
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11.

Damaqges Waiver

Company waives any c¢laim against the State or its
agencies for compensation or damages it may have or that
may arise from any diminution in water available to Company
at its facilities as a result of this Agreement. Company
waives any claim for compensation or damages from any use
approved by the state in accordance with paragraph 7B.
Company retains its right to seek injunctions,
compensation, damages, or other relief from any future
appropriator, as defined in paragraph 7(B), whose use of
water violates or will violate the Company's water right of
3900 c.f.s. average daily flow from April 1 to October 31,
and 5600 c.f.s. average daily flow from November 1 to March
31, as measured at the Murphy gauging station, and also
retains ts rights against the state and its agencies as set
out in paragraph 7(B).

Proposed 1180 Contract

The parties acknowledge that the Governor and the
Company have finalized the terms of a contract that would
implement the provisions of Senate Bill 1180 of the First
Regular Session of the Idaho Legislature, ©presently
codified as §§ 61-539 and 61 540, Idaho Code which is being
executed on this date.

Agreement Not An Admission

The parties agree that this Agreement represents an
attempt to compromise pending litigation, and it shall not
be considered an admission, wailver, or abandonment of any
issue of fact or law by any party, and no party will assert
or contend that paragraphs 7, 8, and 11 have any legal
effect until this Agreement 1is 1implemented by the
accomplishment of the acts described in paragraph 13.

Status of State Water Plan

State and Company agree that the resolution of
Company's water rights and recognition thereof by State
together with the Idaho State Water Plan provide a sound
comprehensive plan for the management of the Snake River
watershed. Thus, the ©parties acknowledge that this
Agreement provides a ©plan Dbest adapted to develop,
conserve, and utilize the water resources of the region in
the public interest. Upon  implementation- of  this
agreement, State and Company will present the Idaho State
Water Plan and this document to FERC as a comprehensive
plan for the management of the Snake River Watershed.
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Requlatory Approvals

A.

Within 45 days of the execution of this Agreement,
Company shall file appropriate pleadings or other
documents with the Idaho Public Utilities Commission
(IPUC), to obtain an order determining that the
execution and implementation of this Agreement is in
the public interest, and does not constitute an
abandonment, relinquishment or transfer of utility
property. Such pleadings or other documents shall
also provide that the order shall state that any
effect upon the Company's hydro generation resulting
from execution and implementation of this Agreement
shall not be grounds now or in the future for a
finding or an order that the Company's rate base or
any part thereof is overstated or that any portion of
its electrical plant in service 1is no longer used and
ugseful or not devoted to public service, nor will such
effect upon the Company's hydro generation be grounds
for a finding or an order reducing the Company's
present or future revenue reguirement or any present
or future rate, tariff, schedule or charge.

In the event the IPUC does not 1issue an order
acceptable to the parties, the parties will seek
appropriate remedial legislation.

i. Within forty-five (45) days of the execution of
this Agreement, the Company shall file with FERC
a request for a declaratory ruling that the
implementation of this agreement assures a
sufficient supply of water for Project Numbers
1975 (Bliss), 2061 (Lower Salmon), 2777 (Upper
Salmon), 2055 (C.J. Strike), 2778 (Shoshone
Falls), 18 (Twin Falls), 2726 (Upper and Lower
Malad), and 503 (Swan Falls).

ii. Within forty-five (45) days of implementation of
this Agreement, the Company shall submit this
Agreement and the consent decree to FERC in the
proceedings for relicensing of Project Numbers 18
{(Twin Falls), and 503 (Swan Falls) and the State
and Company shall request that FERC recognize
this Agreement as a definition of the Company's
water rights in those proceedings.

iii. When any project listed in (i)  Thereof 1is
hereafter due for relicensing proceeding, Company
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shall submit this Agreement to FERC in the
relicensing proceeding, and the State and Company
shall request that FERC recognize this Agreement
as a definition of the Company's water right in
those proceedings.

The Governor and Attorney General on behalf of the
State and 1its agencies shall seek intervention in
support of the Company's efforts before the IPUC and
FERC, and shall actively support the issuance of
acceptable orders by both Commissions, and shall
provide authorized witnesses to testify in the
proceedings at the request of Company.

Company shall, if necessary, file appropriate
pleadings or other documents with the Public Utility
Commissioner of Oregon for an order similar to that
stated in paragraph 12(A). Such filing, if necessary,
shall be done within forty—-five (45) days of the
execution of this Agreement. = b ‘

Conditions on Effectiveness

A,

The provisions of paragraphs 7, 8, and 11 shall not be
binding and effective until each of the following
conditions have been implemented:

i. Amendment of the State Water Plan to implenment
the provisions of Exhibit 6;

ii. Enactment of the legislative program outlined in
paragraph 6;

iii. Issuance of an appropriate order by IPUC as set
forth in paragraph 12(A), or enactment of
appropriate legislation by the State of Idaho, as
set forth in Exhibit 5;

iv. Issuance of an appropriate order by FERC in a
form acceptable to the parties as set out in
paragraph 12(B)(i);

v. Dismissal with prejudice of the proceeding
pending before the IPUC in Case No. U-1006-124;

vi. Issuance of an appropriate order by the ‘Public
Utility Commissioner of Oregon if Company has
requested one; and
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15,

16,

17.

18.

vii. Enactment by the State of Idaho of subordination
legislation, as set forth in Exhibits 7A and 7B
attached to this Agreement.

B. In the event any of these conditions are not imple-
mented, or should this Agreement be terminated as pro-
vided in paragraph 16, then this Agreement shall be
void.

Authority of Department of Water Resources and Idaho Water
Resource Board Not Affected

This Agreement shall not be construed to 1limit or
interfere with the authority and duty of +the 1Idaho
Department of Water Resources or the Idaho Water Resource
Board to enforce and administer any of the laws of the
state which it is authorized to enforce and administer.

Waiver, Modification or Amendment

No waiver, modification, or amendment of this
Agreement or of any covenants, conditions, or limitations
herein contained shall be wvalid unless in writing duly
executed by the parties and the parties further agree that
the provisions of this section may not be waived, modified,
or amended except as herein set forth.

Termination of Contract

This Agreement shall terminate upon the failure to
satisfy any of the conditions stated in paragraph 13. The
parties shall meet on May 15, 1985, to determine if the
contract shall be continued or terminated.

Subsequent Changes In Law

This Agreement 1s contingent upon certain enactments
of law by the State and action by the Idaho Water Resource
Board. Thus, within this Agreement, reference is made to
state law in defining respective rights and obligations of
the parties. Therefore, upon implementation of the
conditions contained in paragraph 13, any subsequent final
order by a court of competent jurisdiction, 1legislative
enactment or administrative ruling shall not affect the
validity of this Agreement.

SUCCessors

The provisions of this Agreement shall bind and inure
to the benefit of the respective successors and assigns of
the parties.




19. Entire Agreement

This Agreement sets forth all the covenants, promises,
provisions, agreements, conditions, and understandings
between the parties and there are no covenants, provisions,
promises, agreements, conditions, or understandings, either
oral or written between them other than are herein set
forth.

20. Effect of Section Headings

The section headings appearing in this Agreement are
not to be construed as interpretations of the text but are
inserted for convenience and reference only.

21. Multiple Originals

This Agreement is executed in quadruplicate. Each of
the four (4) Agreements with an original signature of each
party shall be an original.

IN WITNESS WHEREOF, the parties have executed this

Agreement at Boise, Idaho, this day of , 1984.
STATE OF IDAHO IDAHO POWER COMPANY
By: By:
JOHN V. EVANS JAMES E. BRUCE
Governor of the Chairman of the Board
State of Idaho "and Chief Executive
: Officer
By:
JIM JONES

Attorney General of the
State of Idaho



ATTEST:

(Seal of the State of Idaho)
PETE T. CENARRUSA '
Secretary of State

ATTEST:
(Corporate Seal of Idaho
Power Company)

Secretary of Idaho Power

CERTIFICATE OF SECRETARY

Paul L. Jauregui, as secretary of Idaho Power Company,
a Maine Corporation, hereby certifies as follows:

(1) That the corporate seal, or facsimile thereof,
affixed to the instrument is in fact the seal of the
corporation, or a true facsimile thereof, as the case may be;
and

(2) That any officer of the corporation executing the
instrument does in fact occupy the official position indicated,
that one in such position is duly authorized to execute such
instrument on behalf of the corporation, and that the signature
of such officer subscribed thereunto is genuine; and

(3) That the execution of the instrument on behalf of
the corporation has been duly authorized.

In witness whereof, I, PAUL L. JAUREGUI, as the
secretary of Idaho Power Company, a Malne corporation, have
executed this certificate and affixed the seal of Idaho Power
Company, a Maine Corporation, on this day of ,
1984.

Paul L. Jaureguil
Secretary of Idaho Power Company



PETE

CERTIFICATE QF SECRETARY OF STATE

OF THE STATE OF IDAHO

T. CENARRUSA, as Secretary of State of the State

of Idaho, hereby certifies as follows:

1.

That the State of Idaho .seal, or facsimile
therecf, affixed to the instrument is in fact the
seal of the State of Idaho, or a true facsimile
thereof, as the case may be: and

That the officials o©of the State of 1Idaho
executing the instrument do in fact occupy the
official positions indicated, that they are duly
authorized to execute such instrument on behalf
of the State of Idaho, and that the signatures of
such officials of the State of Idaho subscrlbed
thereunto are genuine; and

That the execution of the instrument on behalf of
the State has been duly authorized.

. IN WITNESS WHEREOF, I, Pete T. Cenarrusa, Secretary of
State of the State of Idaho, have executed this Certificate and

affixed the
of

‘'seal of the State of Idaho on this day

, 1984,

STATE OF IDAHO

County of Ada

PETE T. CENARRUSA
Secretary of State
State of Idaho

8s.

L A e

On this day of . 1984, before me, a
Notary Public, in and for said County and State, personally
appeared JAMES E. BRUCE, and PAUL L. JAUREGUI, known or

- 11 -~



identified to me to be the President and Secretary,
respectively, of Idaho Power Company, the corporation that
executed the foregoing instrument, and acknowledged to me that
such corporation executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and
affixed my official seal the day and year in this certificate
first above written.

NOTARY PUBLIC FOR IDAHO
Residing at

STATE OF IDAHO
58.

i

County of Ada

On this day of , 1984, before me, a
Notary Public, in and for said County and State, personally
appeared JOHN V. EVANS, known or identified to me to be the
Governor of the State of Idaho; JIM JONES, Kknown or identified
to me to be the Attorney General of the State of Idaho; and
PETE T. CENARRUSA, known to me to be the Secretary of the State
of Idaho; and acknowledged to me that they executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and
affixed my official seal the day and year in this certificate
first above written. '

NOTARY PUBLIC FOR IDAHO
Residing at
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EXHIBIT 10

e The Idaho

I T

RON ZELLAR

Idaho Statesman |
: Idaho Power Co. and staie offi-
.clals approved 3 detailed proposal
TThursday to saitle the Shake
-River water rights dispute, The
.aclion came tess than a week
-alter one of the signers, Attoraey
General JIm Jones, zaid he might
wilhdraw his support for the
‘agreement,

. Jones, Go¥. John Evans and
Idaho Power Board Chairman
.James Bruce sighed Ihe proposed
-settlement Thurgday momiung.

. -, —— -

/

170 8 o,

-
’
af

e

Statesman

The 32-page document coﬁtams
four piecas of legislation that are
needed to carry ouwt the: settle-
ment, Other provisions also must

. be approved by the state Water

Resources Boarg, tha Idaho Pub-
Jie Utilitles Commission and ihe
Foderal Energy Regulatory Com-.
mission, ’

Evans sald he prasenled Iafor-

. mation about the proposed settle-

ment lo legislative feaders- en
both sides of the long-slanding
water rights dispute, He said heis

. coulfident il will baapproved.

“Most of the principal water

Evans, Jones, Idaho Powe

' rléh[s iaaders are on board,” he

said, “I‘ve had an advisory cam-
mitlee of some of the fineat water
attarneys in the state counseling
me ... right up uati last nighl.”

* The key lo securing Jones’ par-
ticipati ii‘ I (e agTeemelt was a
RexBiTy al

[EoTHEy

Ry 1hat the er_1ignis
aho Power, ve up in ihe
agreement be held Ini (risl 67 the
slata Unti decislons 8rd Aidde on

how {5 lise the waler, participants

.&,z' 8 newy conference Thurs-
day, Jones sald he rejected an

i i WA W

.
.

[ . P 4
LY

sign
earller proposal that would have
allowed Idatio Pawer to muaittaln
contro! of the water untll the slate
lssued permits for lts use. That,
be said, woukl have glven lhe util-
ity tf1e upper hand in opposing ihe
applications.

ldeha Power objecled 10 Jones’
proposal that lhe company give
up its' water rights when the
ggreement wassigned, -

Idaho Power spokesman Jim
Taney sajd giving up the ulility's
waler rights immediatlely might

have allpwed developers to pusgh
througlht water permit applica-

Su

Fr
Qi

B¢C

Swan F

tions balore the alate col
write laws glving equal cow
tion to power and frrigalion
Jones said the siate's &
authority could have pre
thal, but he added thal the
promise ‘‘strikes that nec
balance betwsen upstrean:
cpmeit wnd protection of
dropower base.” .
Under the plan, the mir
stream [low on the Snake
downsiream {rom Swan
Dam would be ralsed fron
cubic feet per second to 3,
in the summer. Summer

ATEBMAN, Bolse

Friday, Oclober 26, 1884

- Swan Falls ~—

~w N

cluda a statement of principle

-
2

with lhe proposed leglslation, lef

Conlinued irom Poga 1T

Spyeararnext, o«

b

holdings was to bava gone ig trial
in 4th District Court later this

Leplslative lenders sald Thurs-
day that lhey are aptimlstie the

* plun can be carried oul,, -

Sent,” John Peuvey, D-Carey,

‘sold Ihe Legislalure should” be

able 1o “llesh out” Lthe apreemenl
o the satisinction of boir sides In
ihe waler-;ighis dispute.

Sen., Laird Noh, R-Kimberly,
chaiman of the Senale Re-
sources snd - .a:li:-n Com-

mitlee, sakd he supported the
agreement, But Nob stopped
ghort of predicting-essy passage
of tha leglsintlon,”

He sald intercst groups un-.

doubledly  would for

changes, < °

press

Noting that several legislallve’

soces in the Nov. § elections in-

valve differences among candl-
dates on the watep-righls Jssue, -

Noh said, "We can't Just assume
iI’s all done. 1t's just as imporiant
for people to look at haw they cast
thelr votes in the election.”

Evans, Jones and Bruce will in-

ing lawmakers thol the agcer
ment was negotiaied as o pacl
age and urging no changes, sal
Pat Costello, an aUoraey who re;
resented the governor in lhe ne
gotintlaus. .

in a related malter, Evar
signed -u coutrnct with ldal
Power (o limilt -Publle” Utilitie
Commmission sutherity ever Ldakh
Power's wuler rights, In e
change, ldaho Power ongreed’i
drop J,000 waleerights perm
holders from ihe water-rights ji

gatlont. .
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Allorney  General Jim Joves on
Thursday . added his Signatuie’ ®-
those al.Gov, Johm Bvans and 1daho
Power President Janies Srige orran-
sgreoment ttended to- seite  the
controversy over appropriation of

eral says he restored his endorse-
maent of s landmark water-rights
A went after the arnount of o
trof it ‘pramed Idaho Power Co. was
revised.

e DAHO NEWS BRIEFS )ﬁ—~

Teachers Assamatlon
Condemns T.F. Actton

mAHO FALLS (AP - Clasure of Twin Falle schools is the. type
of action a fled@ing teachers” asﬁackatim wag formed to fight, says the
EQTQUR'S SHOKOSWOInSA.

. ‘f\’hen tcac‘kl}zrs hecome more Concerned vith () HMON'E
bargaining power, they forpgel what they are paid for — 10 teach,”
Diana Roberizon of independent Educaters of Idaho ssid in 3 news
release.

In announcing formation of her group durlng the summer, the
Idaho Falls teacher said Independent Educsiors of Idabo would be an
alternative to the “trade-union meotality” of the [dano Education
Agspgiution, .

The IEA is the negotisting organization for teachers Around the
state, including Twin Falls, whers schools were ¢loged for three days
. becnuge of deadiocksd contract talks.

The unscheduled vacation for 6,500 students ended when ¢lam
vesumed en Wednesday. Teachers staged a wilkout on Friday, and
schat officigls contineed the closure on Monday and Tuesday on
grounds thore wers 8o assurances teachera would sty .on tha job,
My -Rabertson-said indeperdent:
see that children are not used as pawns’ at the bargaining Lable,

2,

Forensic Anthropologist to Get-Sketeton-

LEWISTON (AF) - A skeleton found 1ast month near Powell wili
be sent to a forensic anthropologist in an attempt 1o find clues ia the
identity of the remains. (tdaho County Coroner Kathleen Gibbg has said.

She sald she hopes Dr. Marvin Hegier of San Francisco will be
sble o delermine the age end olher factors thal might help
Investigators Jdentify the rernaing, Delieved 1o be these of a man.

“It just might give the sheriff's office something more to go on,

ause we're at a dead end."” she said.
Last.year nelped Menbity the bodiea of U8, Marios Capt, |
Robert Bravence and his wife, Cheryl; the twa were killed in ldaho
Coupty tn the stunmer of 198% and their bodies found three monuxs
later.

P

Keuogg Goes into Ski Hesort Business

KELLOGG, Idaho (AF) - The Kellogg utty'f:mmt:ﬂ has formatty -
gone Into the ski resort business by sdopling an addition to its budget
to aperate the Silverhoim Sid Area’

The_city will Jease the resort 10T $1 2 year under & tenlative'
afresment between the city and Bunker Lirmitsd Parthership whileh

-owns the ski hilj.

Bunker Limiled has operated the pmperly &t & loss for the past

two winters and told the cily it could not afford to keep the resart open
this year,

19 3ovd

A mmmtm

lease agreement in hopes of preventing ansther buginess ctuaare in the
farea. .

The city adopted &

§310,193 additlon 10 the bud i
that to come from donsti et 83102 of

ons and 34,000 from a state grant.

mﬁr‘eﬁvemmr#ppmwﬁemﬂmoﬁ-

PULLMAN, Wash. (AP}
University of Idaho and Washington

resolution saying the schools eould
tion.

The student guvemments of the
State University huve approved a
benefit through improved COOpETa-

Snake awer water, . 5“3
“Fhe-jongstanding digpute sur--
rounded e mm ﬂm@m;

petiog -~ meedy ot

ducersterigators-and o -
Thurgday night, at & Twin F‘alls fise
heafing on the pew pact, officluly sett
e st P p e
etlect uniess, the, ¥
and the Waler Resoarces Boand | 390
nppmmaﬂx-steplesﬂm ~the :
. The agresment plages unappro. . T
‘priated Shake. River : water. dn 3, ool
state-contyailed trupt: Jones said the T
plan likely s the ceitiny’s.“tmost bWex
stgnlficant water declsiofi” lnAhe NT
gtate.’ ek 4
Just days eartier, b had abruptty -anit
dmpped “sipport for a. wabex- ‘ﬁﬁ

tveen the state gnd ldahe Power outo
Co., the state’s largest utllity. ., ©o

But Jenes said the new trust ‘reck
provision “umed the agreerncnt men!
arcund," and caused him lo restore hdit)
his support.

*“The whole difference in making Dﬂm‘
ThE AfTeemall accepable ® Wha TR
owns the water above fhe minimum on d
streamflow,” Jones said, %

The agreement calls for ldahu
Power 1o have the use of utappro- " steru
pristed water until it 15 parceled ont .. whict
.t developers Idaho

whe_prave_their pro-
to |, posals sre ln the public intarest, An  Hiver
earlier plan would pra ave

- waler, .. . e

Idahe Pawer's oppozmnns ﬂurlng lqwsu
the months of controversy hade said payer
the company's claim fo water would esty.w
cul-off future agriculfural develop- - ldal
mept ‘in the southern part of the lawsw

Remington to

BOISE {AP) — Corrections Board & the

will announce by SMonday whsther doars
he'll step down from the bosard. wants

And Gov. John Evang seid Thurs before
day thal i{ Reminglon will not re- He'll |
sign voluntarfly, hs will have o telepty

PR

subordinated Idaho Pmr’qqmm tg The
AR

man fram the boara, Ram
“1 hawe no <hoice dut ta geek his tonfer

résignation,'” Bvans sald, explaining  hefore
- that state- o £ P {
tion when a law has been broken. EOVerT

An altorney general’s report re- Ramin
leased this week conciuded that meetis
Remingxen violated state !aw by  Renm

ment with Prison Industries, while & attem
member of the board that supervig-  nal, !

Six Removed'

CALDWELL (AP) - Authorilies
“HEvE Femoved six juveniles from a
mountain camp thal welfare off-
cials say lacked running water gnd

The passage of the resolubion came Wadnansn..
HETT TN TTIWHSHOH

99368158896

any communieaunn with the outside
7G:1z  9BBT/v1/E0
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: bl 1w oseek hix
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odates Such ac-
been hroken
Tal's report e
concluded  thui
iontitte law by
vractual -aproe.
Tstries, while i
¢ that supervig

state
Opponents ot

signed on Thursday charge it will
serd pawer rates soaring. Gov. Yohu
Fivaas zaid rates can be axpedcted to
rise. regardies: of the water-rights

settlement

The agreement aliows water users
to lower the river to no less than
1,900 cublec feet per second during
the sumener irrigation peason.

The igsue, over who would have
conirnl over water above the mifi-
mum flow was hotly contested be-
tween the stale and 1daho Power for
LG WPOKS o

tdaho Powér President Jim Bruce
and Vice President Logan Lanham
have been out of town and unavaila-
big for commaent on the negotiatinns
auicomé.

Company public information ar
rector Jim Taney said the agree
ment prolects Idahe Power's capa-
hility to produce hydropower.

“We Lhinkt we've gol a good com-
promise going,” he said.

Taney said he couldn™ comment
on details of the agreement uantii
Studying it further, .

. The pact arese {rom a controversy

stemuning from & 198 ruling in
which ihe ldahe Supreme Court said
idahe Pawer had priority Snake
River water, rights and was entitied
In defong TREm. ™~ e

The company Said that if it did not
defend sls rights, it was subject 1o
lawsuils by shareholders and rate
payers who could charge their inter
rSls weren't belag protected.

Idabo Power subsequently filed a
tewsui? against thousands of Snake

the agreement were d

*

River water users. The majority
fram the Hiigation on
Thursday, Tavey sald.

Jones sard be dosenil.expect oy
Jast-minute elforts o oblain water

. divarsions before the agreement

takes effect.

“There are not going to be any
iwater) applications processed until
the agreement is finalized,” Jongs
sald. He sald (hat prpably wop't
happen uniil after the 1983 legidla-
tive sesclon.

LCertain aspects of .the water
agreement must be approved-by the
JJdal Legistature, a5 well as by
state and federal regulators. -

Among tssues the Legislature
must address 15 funding for adjudl
cation.of waler rights jn the stale. It
is estimated the multimiflion dolar
project could take a decade.

At the Twin Falls hearing, staie
hydrologist Frank Sherfnan, Idaho
Falls, said the agreement calls for
the Jegal package to be adopted no
later than May 15, 1565.

CThatdate sl bo & magic date in
which we can sit down and say yes.
e controversy has finally heen
resolved,” Sherman said.

Bugt if the lepal package is reject-

#d by the Legislature, then the
agreement would not take effect,
Sherman cautioned.
T Sherrmny temed up withr - state
Waler Board members and key ne-
goliators 1n the Swan Falls agree-
ment 1o explain the comnplicated
legal, document o an audience of
#bolt 60 people.

"We're anxious {0 pet the word
out (o the public so they can evau.

Rights Agreement

lale what we like io ietm a road

,mmmmﬁmo{mmwm

) problem,™ said Pat Contello,
‘i,‘nal;jsaepm Gov. Fohn Evans.
e
spid that the agreement not oaly
protects the rights of current water
users but also semds R message to
the rest of the nation that Idaho has
its housa fully in order.

“We apre iaifing the world that the
(Spake River) water is‘mw fally
appropriated ad can't be clabmed
by any other entity.’-Kole gaid.

He said fhat {be sgreement will
alss altow Tuture deveioptnent to
~proceed ahemd I & responsible
tashion™ by bringing Idaho's water
code into the 2ist céntury. .

The agreement <alls for new de
‘veloprénl DekowMiinar D to te
carefully regulated o maintain 2
1,500 cuble feet per second minimum
stream flow at "the Murphy gauge
near Swan Fi?:‘&us regulati

Sherman s new ation
will cause the Water Resources Da-
partment to change the way it views
new water right applications” for
tand development. In the past, the
agency has reviewed these applica-
tions in terms of bhow wmuneh new
farmiand they wostdd Irrigate.

if the agreement fakes effect a
water rights’ consinptive impact on
the fuako. River. flow . at. Murphy
would be a key concern, he said.

" As an agency, our maln concern
will be what s the consumptive use
of a water right — tecause ¢on-
sumption will be what places limity-
tions on Mture development,” Sher
man said

to Announce Decision by Monday

5 the Department of Corrections.

"B Remilpiod, sfer s closed
‘dours meeting with the governor.
wants 1o think Lhe matter through
hefore deeiding whether 1o resign
He'tl decioe by Monday, then will
teiephane the governer with his deoi-
BI00L. ... - -

Remnaton saud he planned to
confer with lus atwmeys and others
before deerding,

“Hf L orefuse 1n resign, then ine
Buvernor will have~is tire me.”
Remiagton smd. after the private
ety with the governar

Hennngton alse oriliciked the

ews meria-for - what tet said “were

#lempls to portray him a3 & cvimi
na}

Corrections Chalrman 8ob Ander-
Bon, POSt Falls, satd ur ir-Renvng:
ton refuses o resign, Beans wil
have to send him a fetter seeking his
resignation Remington will have up
10 10 days 1o respond to the com-
plaints sgainst him The third mem-
oer 9l the badrd is Chagl
Boise.

It Remington still doesn't cesign, a
hearing will be held to declde wheth:'
er he will serve the remainder of his
term, which expires at the end of
the year.

A voluntary resignation is ip the

‘best interest af Reminglon'y {armily.

WRETIREEFINeit of Cofrections and
state ravernment, Fivans said,
The governor 58id lhe situation

has been personaily difficult
‘m"l’l’f;"" R N R L RE VR T W

k]

“i've been to his house. | know his
family," Evans sald. “As a friend, |
advised him the best coupse of
action would be to regign.'”

rections Board by Evans in 1983,
succeeding the iate Robert Fanning
of gano Falls. scknowledged the
lechaical violatian_ of the [aw. Bur

"I‘haw:n‘l done anything wrong,” he
said,

“The oaly thing {'ve done in this
Whole deal ig helm people of

ldahe and the prisoners’ said Re.
minglen, seemingly shaken.

'moved from Camp in Owyhee Mountains

. rities
we‘mm i
d oW ¢ offi-
Mg wWaler and
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Ze  Fovd

apply for Py icense.

TEothink a ot of this has been

misunderstanding and miscemmuni-
catinn.” he saig.

He said evidence e.v:enmatly wilt
show thal “‘we are providing is a
very viable, useful service.”

Aldridge sald he is witliog o

comply with all sslety and heaith
requirements. But he said he dis-
putes some provisions of the licen
sing law.
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March 13, 2006
EXHIBIT 12

SWAN FALLS AND MINIMUM STREAM FLOWS IN IDAHO
By

Ray W, Rigby

In 1901, a mining company constructed the first
hydro-electric dam on the Snake River at Swan Falis, which is
south of Boise. 1In 1915, five of these small electric
companies merged to form the Idaho Power Company and in the
merger, Idaho Power acquired the Swan Falls Dam and power plant
as well as others.

Idaho Power Company obtained a water license and a
decree authorizing it to have 9,450 cfs of water with priority
dates from 1900 to 1919, but its power plant capacity was 8,400
cfs and so that constitutes the Swan Falls water rights.

In 1920, Congress enacted what is now known as the
Federal Power Act and created the Federal Power Commission for
the purpose of issuing licenses for the construction and
operation of dams and hydro-electric projects. The license for
Swan Falls was actually not granted until 1928. 1In the 1920s
Aand the 1930s, several new dams were built on the Snake River,
and following the second World War, Idaho Power built five new
dams on the Snake River between 1948 and 1952, Attached to
this report is a copy of a map of the Northwest showing Idaho
Powers Company's sites along the Snake“River in Southern Idaho,
showing 17 sites, and with its interest in Jim Bridger here in

Wyoming and others, a total of 20 power sites,



Eventually it became apparent that the Snake River was
no longer inexhaustible and the water licenses and FPC licenses
started to contain "subordination clauses", which in affect
said that power production would be inferior to future upstream
depletion. There was no such limitation in the Swan Falls
license and except for an occasion or two, such as the Twin
Falls Dam in 1934, those provisions did not appear in the
licenses,

Then in the early 1950s the issue of public versus
private development of the Hell's Canyon stretch of the Snake
River waé hotly debated in the Northwest and in Congress. The
Hell's Canyon site was probably the most desirable power site
in North America. Idaho Power Company and other private
interests feared that if the high single Hell's Canyon Dam was
built it would be administered by the Bonneville Power
Administration, which Idaho Power Company had been successful
in keeping out of Southern Idaho, and so it proposed to build
three smaller and lower dams in the Hell's Canyon reach of the
Snake River,

[ &7

By#fi Jordan, then Governor of Idaho, and Governor
smylie who followed him, together with many groups in Idaho,
particularly the irrigators and water users in Southern Idaho,
were concerned that the Idaho Power Company would take up an
excessive amount of water for non-consumptive uses at the
Hell's Canyon site, which means the water would go through
their generators there and then into Oregon and Washington

along the columbia. Therefore, they insisted that in exchange
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for the public giving up the right to construct the high Hell's
Canyon Dam, that the Idaho Power Company licenses for Oxbow,
Brownlee and Hell's Canyon dams would contain a provision
subordinating the power rights in those dams to upstream
development.

It was the consensus of the water users of Southern
Idaho that the subordinations in the Hell's Canyon licenses
were also affective for all of the other Idaho Power Dams on
the Snake River. During the proceedings before the Federal
Power Commission on the application of Idaho Power Company for
licenses on the three Hell's Canyon dams, R, P, Perry, General
Counsel for Idaho Power Company, testif ied: T'"Historically, the
Applicant has always conceded that water rights for future
irrigation development shall have precedence over their
hydro-electric water rights. 2All water licenses being
currently issued by the State of Idaho provide specif ically
that this shall be true. And it is obvious that this
commission would not authorize any project without making the
same requirement."

L.ater, in those hearings, Thomas E. Roach, President
of Idaho Power Company, testified: "Well, the waters of the
Snake, of course, are used primarily to first provide for the
so-called consumptive needs of the area and then to supply the
hydro-electric power which furnishes the electric service to
the people of the area which I have described here."

Later in the hearings he said, "Our company, for a

period of 37 years or more, has had a very firm and f ixed
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policy of complete coordination of the use of the Snake River
Waters for the development of hydro-electric power with the
needs of that water for irrigation and has followed the policy
of always placing the use of that water for irrigation in a
prior position to the use of the water for hydro-electric
development .,"

| Later, he further stated, "I think the Snake River
Valley's future lies in the continuing development in an
orderly fashion of the yet-undeveloped arable land, and that
development will be directly dependent upon the use of the
Snake River water and its tributaries.”

In those hearings, A. C, Inman, in behalf of the Idaho
Power Company, told the Federal Power Commission, "Idaho Power
Company fully recognizes the primary importance in Southern
Idaho of the use of water for reclamation and irrigation
purposes, and over more than 35 years of its existence has
cooperated fully with water users in the ‘Snake Rivér Valley.
our system has been planned and built accordingly, and in the
entire history of the company, I know of no instance where the
company has ever protested a water appropriation filing, or
raised any objection to diversion or use of water, for such
purposes."
The subordination provisions were placed in the three

Hell's Canyon licenses, and State officials had always
understood that those provisions were all encompassing the
entire Snake River and its tributaries and that the Company's

rights were therefore subordinate to all other upstream
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consumptive uses. Unfortunately, the licenses on the other
Idaho Power dams were never amended to contain those specific
provisions.

At the time the Swan Falls Power Plant was
constructed, there were probably no more than two dozen
irrigation pumps in all of southern Idaho. Over the years,
thousands of pumps were licensed by the State and thousands of
surface rights were licensed or decreed. This was all done
with not only the acquiescence of the power company, but they
aided in the planning of these projects, and this all meant
additional revenue to the company to furnish the power for the
pumps and for the farmsteads, businesses and other developments
that came with irrigation of the plains of Southern Idaho.

However, upstream development, in affect, diverted the
water to the various uses instead of letting it flow quickly
down the river and out of the State. Then the recharge of the
Snake River plain, actually, for years, resulted in increased
flows at the Swan Falls Power site. Naturally, there had to
come é time when those flows would start to diminish, and the
controversy was beginning to develop.

The interesting thing is that the Swan Falls Power
Plant produces less than one-half of one percent of the power
generated by the Idaho Power Company, and it was being used
more for stand-by at the time this controversy erupted by the
filing of a law suit by some individuals who protested‘that the
power company was not protecting its water right, and as a

result there was developing a power shortage and more expensive
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coal fired plants and nuclear plants were going to be needed to
. produce the power to meet Idaho Power Company's increased
demands, unless these hydro ridhts were preserved. Also, the

power company was working diligently to remove any inference or

direct provisions on direct subordination in all of its
licenses.

This represented a change in policy of the company,
and eventually on November 19, 1982, the Idaho Supreme Court
ruled that there was no subordination of the Idaho Power
Company's water rights at the Swan Falls site. Naturally,
since Swan Falls is south of Boise, located after the river has

served most of the agriculture of the state, if the Idaho Power

Company could get its full water right at Swan Falls, it would,
in aff ect, have that water at its Hell's Canyon sites, and thus
avoid, to a great extent, the subordination provisions in the
Hell's Canyon licenses. The Hell's Canyon power plants produce
over 80 percent of the Idaho Power Company's hydro-generation.
The Supreme Court decision stunned Southern Idaho
Water users and suddenly the "enemy" was not California trying
to "steal" Idaho's water, but it was now the power company.
There was no longer any surplus water in Idaho. The power
company was now in the drivers seat, It filed action against
thousands of water users in Idaho who's licenses, decrees, and
claims to the use of water, were later in time than the
priorities of Swan Falls. Article 15 Seé. 3 of the Idaho
Constitution states in part as follows: "The right to divert

. and appropriate the unappropriated waters of any natural stream
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to beneficial uses shall never be denied, except that the State

may regulate and limit the use thereof for power purposes." An

attempt was made at the legislature to pass a bill authorizing
the state to subordinate the power company's water rights on
the Snake to up stream development. It failed in two different
gsessions by one vote each time.

Consequently, the State of Idaho by its Governor, the
Attorney General of the State of Idaho and the Idaho Power
Company entered into an agreement intended to resolve the Swan
Falls water right controversy. 1In order for it to take full
affect, the legislature would have to adopt a "new public

interest criteria for water right approval, granting to power

rights the same importance as irrigation and other rights." It
required a general adjudication of the entire Snake River
Basin, which, by the way, has now begun. It required an
eff ective water marketing system to be developed, with the
theory that water could then be marketed and, within certain
guidelines, that market would determine the uses of water. The
agreement also provided for the funding of hydrologic and
economic studies, making allocations of gains for sale of
utility property, limitation on IPUC jurisdiction, and
especially provided for new rule making and moratorium
authority for the Idaho Department of Water Resources.
Additionally, the Idaho State Water plan would be
amended, the Idaho Power Company would dismiss with prejudice
its case against approximately 7,500 water users and grant to

them, and as a matter of fact, all those who had used water
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until the date of the agreement, October of 1984, priority over
. the power company rights.

It provided that the Idaho Power Company could not

make demand upon any waters above Milner Dam which is in the
center of Cassié County, in the Burley, Idaho, area, and the
return flows from Milner to Swan Falls would be used to obtain.
the minimum stream flow at the Murphy gage, which is just
downstream from Swan Falls, and instead of the Swan Falls water
right being 8,400 cfs, it would be limited to 3,900 cfs from
April 1 to October 31 and to 5,600 cfs from November 1 to March
31. This meant that the balance of those waters, previously

included within the Swan Falls right would be held in trust by

the State and once the Federal Power Commission licenses were

. amended, the legislation was adopted, the rules were in place,
and all other parts of the agreement performed, the State could
allocate that trust water to those areas and for those purposes
deemed for the best interest of the people of the state,
including power production, and not necessarily according to
the "first in time is first in right" doctrine. It is presumed
that the additional water could allow for’some additional
irrigation development in Southern Idaho, but a limit of 20,000
acfes per year is also included within the agreement.

There aie several other features of this agreement and
the entire controversy that could be discussed, but this is an
attempt to give a brief overview,

Historically, surface water rights and ground water

. rights have been administered independently of each other in
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Idaho. Under current legislation, and in the Snake River
adjudication, all rights, surface and underground, will be
adjudicated together and administered together, recognizing the

fact that underground water affects surf ace water and that is

why the State needs the study that it is now conducting to

determine the extent of that interrelation.

The discussion of the Swan Falls controversy is

important, because this matter affects every person and every
industry, as well as the natural resources of the State of
Idaho. Legislation has now been adopted in Idaho that enlarges
the "benef icial uses" of water, to include such things as "fish

and aquatic life, recreation, swimming, boating, aesthetics,

fish propagation, etc.™

. /" This concern also brought about legislatién on
"minimum stream flow" adopted by the Idaho Legislature in
1978, Starting first with the minimum stream flow to implement
the Swan Falls agreement the Idaho Water Resource Board has,
therefore, adopted the following policy, "the ground water and
the surf ace water of the basin be managed to meet or exceed_the
minimum average daily flow of zero measured at the Milner
gaging station, 3,900 cfs from April 1 to October 31, and 5,600
cfs from November 1 to March 31 measured at the Murphy gaging
station, and 4,750 cfs measured at Weiser gaging station. A
minimum average daily flow of 5,000 cfs at Johnson's Bar shall
be maintained and an average dally flow of 13,000 cfs shall be
maintained at Lime Point a minimum of 95 percent of the time.

. Lower flows may be permitted at Lime Point only during the
months of July, August and September."
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. Pursuant to the minimum stream flow law, which
provides that the board is the only entity that can apply for
same, there ha§e been approximately 34 applications filed.
Some have been granted, others are pending, and some have been
dismissed. The board has adopted guidelines on minimum stream
flow applications and I am sending around a blue pamphlet
entitled "Minimum Stream Flow". From that pamphlet you will
note that a minimum stream flow in Idaho is a "beneficial use”
and, unlike the historical qualification, it does not have to
be diverted from the stream.

It is supposed to be in the interest of preserving

public health, safety and welfare, it has a priority date as of
the date the application is filed by the board with the

. director of the Idaho Department of Water Resources, it is
measured like other water rights, it is initiated by either the
board itself or by other interested agencies, principally the
Fish and Game Department filing a request with the board and
then the board files the application with the director. It
must be in the public, not the private interest, must be
unappropriated water, it must only require a minimum stream
flow not an ideal or optimum £low and it must be capable of
being maintained to presérve fish and wildlife habitat, agquatic
lif e, aesthetic beauty, navigation, transportation or water
quality of the stream. If anyone who testified at the hearings
is dissatisfied with the departmental ruling, that person may

request a rehearing or may appeal the decision to the District

. Court.
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All instream flow rights must be approved by the Idaho
Legislature, only a small number of the streams are capable of
having a minimum stream flow right, non-consumptive uses may
still be granted which do not deplete the minimum stream flow
granted by the license, however prior rights that have already
vested are capable of drying up a stream beyond that minimum
set by the license. In other words, it is like any other
right, and takes it place in the list of priorities, according
to the date the application was filed. That water right will
be treated in all respects like any other water right, and will
even be administered by the water masters,

From the lackadaisical and carefree days in Idaho when
there was an abundance of wéter, and efforts made by Federal
and State agencies to encourage development, reclamation of the
lands, and greater uses of water .in every respect, we have now
come to the point where'there is very little water for further
development, and any such development which means diverting
waters from the stream for consumptive purposes must meet the
new "public interest criteria", and will draw opposition from
environmentalists, sportsmen, and those wishing to keep the
water in the streams. |

What a paradox. The power company now finds itself to
be allied with all of these groups who wish to keep the water
in the stream, because it provides the water for its
non-consumptive use in producing hydroelectricity. The general
adjudication, of both groundwater and surface water, under all
of these new philosophies and rules is going to be very
interesting. |
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An IDACORP Company

Testimony of James C Miller
Senior Vice President — Power Supply
House Resources Committee
March 15, 2006

Mr. Chairman and members of the Committee,

My name is Jim Miller. [ am the Senior Vice President of Power Supply for Idaho Power
Company. As such, I am responsible for making sure that Idaho Power has adequate
generating resources to meet our customers’ electrical demands whenever they need it.

I am an electrical enginecr and have been with Idaho Power for over 29 years in the areas of
Engineering, Power Operations, Delivery and Power Supply.

I am here this aftemoon to talk with you about issues relating to aquifer recharge that cause
me particular concern — and ultimately would cause every one of our 470,000 customers
concern.

First is energy cost. As I’m sure you are aware, Idaho Power has a predominantly
hydroelectric generation base. Hydro provides approximately 55% of our generation in a
typical year. As a result, we have some of the lowest cost energy in the United States, and
every one of our customers and the economy of the state of Idaho benefit from that. If we
lose hydro generation as a result of reduced flows in the Snake River, we will need to replace
it with a much higher cost resource and our customers will have to pay higher electric bills.
Idaho Power did not cause the problems with the Snake River Aquifer and our customers
should not be required to pay to repair it.

My second concern is reliability. Every two years we develop an Integrated Resource Plan
that looks forward at least 10 years into the future. In that plan we identify our current
resources and our projected loads and, with the help of a customer advisory council, specify
what types and how much new generation we will need to build or acquire in order to reliably
meet our obligations to our customers over the next 10 years.

For the past 22 years, Idaho Power has had assurances concerning the amount of hydro
generation we could count on to help us meet our customers’ needs. Those assurances came
in the form of senior water rights. However, this proposed legislation removes any certainty
we will have about whether and how much hydro generation we will be able to plan on from
each of our hydro projects. If we have to assume that the only water that will pass Milner
Dam will be Idaho Power’s American Falls storage and the Flow Augmentation water
specified in the Snake River Basin Adjudication, and that we will only see the minimum




flows established by the Swan Falls Agreement at Swan Falls Dam, we will have to
immediately replace a large portion of the hydro resources in our current plan with market
purchases, and begin the process of identifying and constructing new resources that will be at
substantially higher costs. Our estimate of lost production at our hydro facilities in a typical
year with these assumptions amounts to over 2.2 million megawatt-hours of generation.
That’s a reduction of over 25% of our hydro generation and 14% of our total. At today’s
market prices, that amounts to over $120 million per year of additional expense to our
customers. Now I recognize that estimate is based on unrealistic, worst-case conditions, and
I don’t expect that the immediate impacts to the Company will be that high. But, there are no
side-boards on this legislation and if passed, our customers could ultimately see that level of
impact.

Thank you! That’s all I wanted to share with you today. I would be happy to try to answer
any of your questions.
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H800: Statement of Mr. George Lemmon- Hagerman, Idaho

House Resources and Conservation Committee March 15, 2006
1. Maximum flow is for-peaking power to put through Idaho Power's
plants,
2. If the spring flood is recharged, it will go through the aquifer in about 6

months. Rain takes about 12 months to show an affect on the aquifer.

3. Old water rights have been diminished. Rate payers won't have to pay
high prices, as Idaho Power will get the recharged water back in the
fall of the year.

. H800geolmmnstmnt3.15
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March 14, 2006
FOR IMMEDIATE RELEASE
Dennis Lopez, Corporate Communications
208-388-2464
dlopez @idahopower.com

Idaho Power Opposes Recharge Legislation;
Bill Would Unfairly Burden Company’s Customers

BOISE - Idaho Power today announced its strong opposition to a bill introduced in the
Idaho House of Representatives that would repeal certain sections of Idaho law that protect the
public benefits of low-cost hydroelectric generation.

“House Bill 800 is an effort to repeal an important and universally adopted piece of

public policy. If passed it will unfairly impact Idaho Power and our customers,” said company
President and Chief Executive Officer LaMont Keen. “While others may try to confuse this
issue, one fact is clear and undisputed; Idaho Power did not deplete the Snake River aquifer.
Decades of ground water pumping and other uses have taken more water from the aquifer than

‘ nature has been able to replace. Idaho Power and our customers should not bear the financial

. burden of recharging the aquifer.” Aquifer recharge is an unproven process whereby Snake
River water would be diverted into the southern Idaho desert in the hope of partially replacing
water removed by ground water irrigation pumping.

The proposed legislation would amend Idaho law to subordinate water rights for
hydroelectric generation, or make them secondary to, aquifer recharge. The original law was
passed unanimously by the 1994 Idaho Legislature and signed by then-Governor Cecil Andrus.

“Because Idaho Power primarily relies on hydroelectric generation to meet its
customers’ electric energy needs, reducing Snake River flows will impact both the cost and
reliability of the energy we supply,” Keen added. “Simply put - reduced hydroelectric
generation will drive up the cost of energy production and ultimately costs to customers.”

Keen also noted that Idaho Power plaus its resource additions to meet customer loads
based on the availability of the hydroelectric generation House Bill 800 now threatens. He said
this has serious implications for the growing southern Idaho economy and Idaho Power’s
ability to reliably meet electrical energy demands.

“Neither Idaho Power nor our customers should be made the political scapegoat for the
aquifer’s depleted condition,” he added.

---- more ----
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“Policy questions of this magnitude should not be hurriedly considered during the final
days of a legislative session,” Keen said. “They can only be fairly and appropriately addressed
following a thorough analysis of all the consequences, intended and otherwise. In addition to
power generation impacts, House Bill 800 has potential environmental affects on ground and
river water quality, salmon and steclhead, native fish and snails, and recreation that should be
fully explored. Realistically, no meaningful amount of aquifer recharge can be accomplished
in 2006 so there is no need to rush this legislation through.”

Keen also noted that Idaho Power is sympathetic to the needs of ground water
irrigators, many of whom are customers. In fact Idaho Power has been working with Idaho
Govemnor Dirk Kempthorne’s office and other senior surface water users to implement a pilot
aquifer recharge program in 2006 to test the concept while keeping Idaho Power and its
customers financially whole.




C. 36678 IDAHO SESSION LAWS

CHAPTER 366
(H.B, No, 598)

AN ACT
RELATING TO RECHARGE OF GROUND WATER BASINS; AMENDING
CHAPTER 2, TITLE 42, IDAHO CODE, BY THE ADDITION OF A
NEW SECTION TO BE KNOWN AND DESIGNATED AS SECTION

42-234, IDAHO CODE, TO DECLARE THE APPROPRIATION AND -

UNDERGROUND STORAGE OF WATER FOR PURPOSES OF RECHARGE OF
GROUND WATER BASINS IN THE VICINITY OF ST. ANTHONY AND
REXBURG, IDAHO, A BENEFICIAL USE AND TO AUTHORIZE THE
DEPARTMENT OF WATER RESOURCES TO GRANT A PERMIT FOR THE
APPROFRIATION AND UNDERGROUND STORAGE OF WATER TO THE

AUTHORITIES RESPONSIBLE FOR THE  IMPLEMENTATION OF THE

RECHARGE PROJECT; AMENDING SECTION 42-233a IDAHO CODE,
TO PROVIDE THAT IN ISSUING A PERMIT FOR THE APPROPRIA-
TION OF GROUND WATER IN EXCESS OF TEN THOUSAND ACRE FEET
PER YEAR FROM A SINGLE OR A COMBINATION OF DIVERSION
POINTS, THE DIRECTOR OF THE DEPARTMENT OF WATER
RESOURCES MAY REQUIRE THAT THE APPLICANT RECHARGE THE
GROUND WATER EBASIN IF HE DETERMINES THAT WITHDRAWAL OF
THE AMOUNT REQUESTED WILL ADVERSELY AFFECT EXISTING
PUMPING LEVELS OR WATER RIGHTS; AMENDING CHAPTER 2,
TITLE 42, IDAHO CODE, BY THE ADDITION OF A NEW SECTION
TO BE KNOWN AND DESIGNATED AS SECTION 42-232, IDAHO
CODE, TO DIRECT THE DIRECTOR OF THE DEPARTMENT OF WATER
RESQURCES TO INSTITUTE NEGOTIATIONS WITH THE BUREAU OF
RECLAMATION AND THE IDAHO CONGRESSIONAL DELEGATION FOR
THE INCORPORATION OF AN ARTIFICIAL GROUND WATER RECHARGE
PROGRAM INTO CERTAIN PROJECTS FOR WITHDRAWAL OF GROUND
WATER BEING UNDERTAKEN IN CONJUNCTION WITH THE SALMON
FALLS CREEK IRRIGATION PROJECT IN TWIN FALLS COUNTY.

Be It Enacted by the Legislature of the State of Idaho:

SECTION 1. That Chapter 2, Title 42, Idaho Code, be,
and the same is hereby amended by the addition thereto of a
NEW SECTION, to be known and designated as Section 42-234,
Idaho Code, and to read as follows:

42-234. GROUND WATER RECHARGE PROJECT IN THE VICINITY
OF ST. ANTHONY AND REXBURG, IDAHQ -- AUTHORITY OF DEPARTMENT
TO GRANT PERMIT. It is the policy of the state of Idaho to
Promote and encourage the optimum development and augmen-
tation of the water resources of this. state. The legislature
deems it essential, therefore, that water projects designed
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to advance this policy be glven maximum support. The legis
lature finds that the pilot project to recharge ground wate
basins in the vicinity of st. Anthony and Rexburg, Idaho
has enhanced the full realization of our water resourc
potential by furthering water conservation and increasip
the water available for beneficial use. In view of th
demonstrated feasibility of the project and in recognitio
of the benefits to be derived from its continuation an
expansion, the legislature deems it in the public intereg
that this project be continued and expansions of thi
project be encouraged.

The legislature hereby declares that the appropriatic
and underground storage of water for purposes of grour
water recharge in the vicinity of St. Anthony and Rexburg
Idaha shall constitute a beneficial use and hereby authox
izes the department of water resources to issue to t}
authorities responsible for the implementation and expansic
of this recharge project a permit for the appropriation ar
underground storage of unappropriated waters in the area ¢
recharge. Any right so granted shall be subject to depleti
for surface storage or direct uses after a period of yea
sufficient to amortize the investment of the appropriator.

SECTION 2. That Section 42-233a, Idaho Code, be, a
the same is hereby amended to read as follows:

42-233a. M“CRITICAL GROUND WATER AREAY DEFINED =- PUBL
HEARINGS ~~ PUBLICATION OF NOTICE -~ GRANTING OR DENIAL ¢
APPLICATION ~-~ APPEAL. "Critical ground water area" .
defined as any ground water basin, or designated pa
therecf, not having sufficient ground water to provide
reasonably safe supply for irrigation of cultivated: land
or other uses in the basin at the then current rates
withdrawal, or rates of withdrawal projected by conside
ation of valid and outstanding appl1cat10ns and permlts,
may be determined and designated, from time to time, by t
director of the department of water resources.

Upon the designation of a "ecritical ground water are
it shall be the duty of the director of the department
water resources to conduct a public hearing in the area co
cerned to apprise the public of such designation and t
reasons therefor. MNotice of the hearing shall be publish
in two (2) consecutlve weekly issues of a newspaper of ge
eral circulation in the area immediately prior to the da
set for hearing.

In the event an area has been designated as a “critic
ground water area" and the director of the department
water resources desires to remove such designation or modi
the boundaries thereof, he shall likewise conduct a publ
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hearing following similar publication of notice prior teo
taking such action.

In the event the application for permit is made with
respect to an area that has not been designated as a criti-
‘val ground water area the director of the department of
water resources shall forthwith issue a permit in accordance
with the provisions of section 42-203 and section 42-204,
Idaho Code, provided said application otherwise meets the
requirements of such sections- ; and further provided that
if the applicant proposes to appropriate water from a ground
water basin or basins in an amount which exceeds ten thou-
sand (10,000) acre feet per vear either from a single or a
combination of diversion points, and the director determines
that the withdrawal of such amount will substantially and
adversely affect existing pumping levels of appropriators
pumplng from such basin or basins, or will substantially and
adversely atfect the amount of water available for with-
drawal from such Dpasin or basins under existing water
rights, the director may require that the applicant under-
take such recharge of the ground water basin or basins as
will offset that withdrawal adversely affecting existing
punping levels or water rights.

In the event the application for permit is made in an
area which has been designated as a c¢ritical ground water
area, 1if the director of the department of water resources
from the investigation made by him on said application as
herein provided, or from the investigation made by him in
determining the area to be critical, or from other informa-
tion +that has come officially to his attention, has reason
to believe that there is insufficient water available
subject to appropriation at the location of the proposed
well described in the application, the director of the
department of water resources may forthwith deny said appli-
cation; provided, however, that if ground water at such
location is available in a lesser amount than that applied
for the director of the department of water resocurces may
issue a permit for the use of such water to the extent that
such water is available for such appropriation.

Any applicant dissatisfied with the decision of the
director of the department of water resources may appeal to
the district court in the manner provided for in section
42-237e, Idaho Code.

SECTION 3. That Chapter 2, Title 42, Idaho Code, be,
and the same is hereby amended by the addition thereto of a
NEW SECTION, to be known and designated as Section 42-232,
Idaho Code, and to read as follows:

42-232. GROUND WATER RECHARGE PROGRAM -=- NEGOTIATIONS




[ohn Stevernson - 031406 Ieher 16 House Resourcas & Conservation Gommileapdl g

Marchl13, 2006
EXHIBIT 17

TWIN FALLS CANAL COMPANY

POST OFFICE BOX 326
TWIN FALLS, IDAHO 83303-0326

March 14, 2006

To: House Resources & Conservation Committee

Chair Rep. John A. Stevenson Rep. Dell Raybould
Vice Chair Rep. JoAn E. Wood Rep. Ken A. Roberts
Rep. Frances C. Field Rep. Scott Bedke
Rep. Maxine T. Bell Rep. Ken Andrus

Rep. Jack T. Barraclough Rep. Paul E. Shepherd
Rep. Lawerence Denney Rep. Bert Brackett
Rep. Lenore Hardy Barrett Rep. George C. Sayler
Rep. Mike Moyle Rep. Wendy Jaquet
Rep. George E. Eskridge Rep. Mike P. Mitchell

Re:  House Bill 800 (Recharge)

Dear Committee Members:

The “Recharge” of declining water tables in Idaho aquifers sounds as patriotic and
American as apple pie. How patriotic does it sound if you have to steal the apples to
make the pie? We all recognize the value of recharge, but the structure of property law
must be respected.

A taking of a property right is a serious matter. Even under the auspices of
eminent domain, “just compensation” must be paid after “necessity” for the taking is
shown. This year the Idaho Legislature was concerned enough about some applications
of eminent domain in recent court cases o attempt to curtail its use in Idaho in some
circumstances. g

House Bill 800 smacks of a “taking without compensation.” The actions of the
Legislature in 1994 reaffirmed property right status for “trust water™ and its use by Idaho
Power Company until allocated as provided in the Swan Falls Agreement. What has
changed?

Governor Kempthorne’s proposed Pilot Program provided for the purchase of
apples for the pie. It provided a plausible program for 2006 since the time is short and
only 40,000 acre-feet could be diverted into the preferred canals because of capacity
limitations. It also deferred payment until the program could be totally assessed.

357 6th Ave, West * Jwin Falls 83301
Phone (208) 733-6731 * Fax (208) 733-1958 . www. tfcanal.com
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We need to know more about the Eastern Snake Plain Aquifer before we start
World War 111 with Idaho Power and their ratepayers. It is possible that studies as to”
diversions and discharges, recharge and the tming of such a program could result in
benefits to spring flows, groundwater levels, the aquaculture industry, and power
generators without substantial cost.

Lastly, the scepter of Government taking a water right invokes the possibility that
irrigation water rights are next. This State was built on property rights; the most
prominent of which may be its water.

Sincerely,

Board of Directors

Twin Falls Canal Company
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