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MINUTES 

HOUSE RESOURCES & CONSERVATION COMMITTEE 

DATE 

TIME 

PLACE 

MEMBERS 

ABSENT/ 
EXCUSED 

GUESTS 

CALL TO ORDER 

H800 

SPEAKER BRUCE 
NEWCOMB 
Opening Remarks 

March 15, 2006 

1 :30 p.m. or upon adjournment 

Room 412 

Chairman Stevenson, Vice Chairman Wood, Representatives 
Field(23), Bell, Barraclough, Denney, Barrett, Moyle, Eskridge, 
Raybould, Roberts, Bedke, Andrus, Shepherd(8), Brackett, Sayler, 
Jaquet, Mitchell 

None 

Dan Adamson, Candidate for Idaho Governor; Vince Alberdi, 
Manager, Twin Falls Canal Co; C. Tom Arkoosh, Attorney, Surface 
Water Coalition; Tim Deeg. President, Idaho Ground Water 
Appropriators, Inc. (IGWA); Jeffrey C. Fereday, Attorney, IGWA; Don 
Hale, Committee of Nine, Water District 1; Steven Howser, General 
Manager, Aberdeen-Springfield Canal Co.; Randy MacMillan, Vice 
President, Clear Springs Foods; Jim Miller, Vice President, Idaho 
Power Company; Jeff Raybould, Chairman, Fremont-Madison 
Irrigation District; Jerry Rigby, Attorney, Water Resource Board, 
Committee of Nine; Ray W. Rigby, Attorney, Upper Valley Water 
Users, Committee of Nine; Dale Rockwood, Progressive Irrigation 
District, Committee of Nine; Dick Rush, Idaho Association of 
Commerce & Industry (IACI); Norm Semanko, Executive Director, 
Idaho Water Users Assoc. (IWUA); Dan Shoemaker, Chairman of the 
Board, Twin Falls Canal Co; Dennis Tanikuni, Farm Bureau; Lynn 
Tominaga, Executive Director, IGWA; Jim Tucker, Attorney, Idaho 
Power Company 

Please see sign-in sheet for other guests. 

Chairman Stevenson called the meeting to order at 2:22 p.m. The 
secretary took a silent roll call. There were no minutes to approve. 

Rep. Bruce Newcomb, District 27, Speaker of the House of 
Representatives, presented HB00, legislation to facilitate diversion of 
flood flows expected in the spring of 2006 in the upper Snake River 
Basin into existing canal structures for the purpose of recharging the 
Eastern Snake Plain Aquifer. HB00 makes recharge a primary use of 
water. He submitted an excerpt from The Senate Journal, Statement 
of Legislative Intent S 1008, dated February 1, 1985 (Exhibit 1 ); 
Attorney General Opinion 06-2, dated 3/9/06 (Exhibit 2) 

Speaker Newcomb said H800 does not take water rights, as some 
have stated. He said the argument was a "veiled threat" of a Keio 
case. Speaker Newcomb said he has fought for property rights and 
the people who have them. 

H800 is a policy change. It repeals a 1994 law that changed recharge 
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from a primary to a secondary use. The repeal allows for a policy 
change in the management of trust waters that Idaho owns pursuant 
to the Swan Falls Agreement ratified in 1984. The Swan Falls 
Agreement was negotiated by the Idaho Power Company, and the 
then Governor and Attorney General, and ratified by the legislature. 
As part of that agreement, Idaho Power Company agreed to 
subordinate its hydro power water rights "to subsequent beneficial 
upstream uses upon approval of such uses by the state in accordance 
with state law" subject to maintenance of a 3,900 c.f.s. average daily 
flow in summer, and a 5,600 c.f.s. average daily flow in winter as 
measured at the Murphy U.S.G.S. gauging station immediately below 
Swan Falls Dam. The Swan Falls Agreement did not impose any 
limitations on the type of beneficial uses to which the subordination 
applied. 

Ray Rigby is the person who conceptualized holding water in trust. He 
will speak to the concept and its intent. 

Speaker Newcomb quoted from The Senate Journal (Exhibit 1, page 
59, column 2): 

"To accomplish the balancing of these potentially competing 
interests, this section establishes a trust in which title to certain 
specified water rights will be held. The trust pertains to water 
rights for power purposes which are in excess of minimum 
stream flows established by state action .... To the extent of 
the established minimum flows and any rights recognized by 
contract, such water rights for power purposes remain 
unsubordinated to all uses. . . . Any portion of such water 
rights above the established minimum flows will be held in trust 
by the State of Idaho, by and through the Governor of the 
State of Idaho. This trust will hold these water rights for the 
benefit of the power user so long as they are not appropriated 
as provided by law by future upstream beneficial users. The 
trust also operates, however, for the use and benefit of the 
people of the State of Idaho, to assure that water is made 
available for appropriation by future upstream users who 
satisfy the criteria of Idaho law for reallocation of the water 
rights held in the trust. ... As applied to the agreement 
between Idaho Power company, The Governor and the 
Attorney General, this trust arrangement results in the State of 
Idaho possessing legal title to all water rights previously 
claimed by Idaho Power Company above the agreed minimum 
stream flows and Idaho Power Company holds equitable title 
to those water rights subject to the trust." 

Speaker Newcomb said Idaho Power Company agreed to the 
minimum stream flows. Water is spilled out of the upper Snake River 
over Milner Dam, "free gratis to Idaho Power Company all the time." It 
is part of the agreement for the State to balance use in favor of rate
payers. Last year, the State acquired water at Bell Rapids. That water 
all goes through the Hells Canyon complex for Idaho Power 
Company's benefit without charge. Idaho Power Company's 
opposition to H800 is about who is going to control the water . 

QUESTIONS: There were no questions. 
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REP.DELL 
RAYBOULD 
Opening Remarks 

Rep. Dell Raybould, District 34, Co-Sponsor. gave the history of 
events leading up to H800. For the past two years, there has been an 
Interim Committee on Natural Resources working on water problems 
in the southern part of Idaho. Rep. Raybould and Senator Don 
Burtenshaw. Co-chairman of the Interim Committee. were directed to 
address specific issues pertaining to recharge of the Eastern Snake 
Plain Aquifer. The work has progressed and culminates in the 
decision that a recharge plan is needed. Two years ago, the model 
developed by the University of Idaho and Idaho Department of Water 
Resources was updated. It showed that in order to stabilize the 
aquifer, at least 200,000 acre-feet of water is needed each year to 
recharge the aquifer. About 100,000 acre-feet is accomplished by the 
USDA in the Conservation Reserve Enhancement Program (CREP). 
Rep. Raybould said not taking water our of the aquifer is the same as 
putting it in. 

Considerably more water than 100,000 acre-feet is needed to stabilize 
the aquifer. Problems go back two years ago to water delivery calls 
made in water districts120 and 130. The call included thirteen cities in 
southern Idaho that would have had water rights in jeopardy because 
of spring flows coming out of the aquifer. The Interim Committee's 
decision is that recharge programs are needed. The best and fastest 
way to proceed is to get water out of the river when there are high 
flows, and to fill the canal system in the upper valley, especially 
around Twin Falls. 

The 1994 statute made recharge a beneficial use for the state, but 
had another clause subordinating recharge to water for investor
owned utilities. That clause breaches the Swan Falls Agreement that 
established Idaho Power Company's water rights, and places a cloud 
over the state's water in excess of the company's minimum rights at 
the Murphy gauge just below Swan Falls Dam. It was decided that an 
Attorney General's opinion was needed before taking action to rescind 
the 1994 language. That has been done. (Exhibit 2} The opinion 
states that the state does have authority to allocate water and change 
allocations for the beneficial use of the people of Idaho. Page 3 
provides an overview of the Swan Falls Agreement . Quoting from that 
citation: 

"The parties resolved this litigation by agreeing that a portion 
of Idaho Power's hydropower water rights would be held in 
trust by the State of Idaho and that hydropower use of the trust 
water would be subordinated to subsequent beneficial 
upstream uses approved by the State in accordance with State 
law." 

In the subordination provision of the Swan Falls Agreement, the 
parties recognized the agreement as "a plan best adapted to develop, 
conserve, and utilize the water resources of the region in the public 
interest." H800 does not jeopardize Idaho Power Company's rights as 
granted to them by agreement. It protects them. and they are not 
being contested. Idaho Power Company is not the sole beneficiary of 
the trust Future appropriators may seek appropriation of trust waters 
in conformance with State law. The Senate Testimony at that time 
includes a dialogue between Senator John Peavey and Tom Nelson, 
Attorney, Idaho Power Company stating that the State was free to do 
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RAYW. RIGBY 
Upper Valley Water 
Users 

Committee of Nine 

PRO 

as it liked with water above Idaho Power Company's minimum water 
rights. The only thing they can't do is change the contractual nature of 
the water right at Murphy gauge. The Attorney General's statement 
concludes that the terms of the Swan Falls Agreement: 

" ... conclusively demonstrate the parties' intent that the 
hydropower water rights held in trust by the State would be 
subordinated to all beneficial upstream uses approved in 
accordance with State law, including aquifer recharge." 

Rep. Raybould said water is going down the river now, and aquifer 
recharge should have started a month or so ago. 

QUESTIONS/COMMENTS: Rep. Barraclough noted there was an 
error in the statement of purpose in paragraph 2, line 5: April 1 to 
March 31 should read April 1 to October 31. Rep. Raybould 
acknowledged the error. 

Rep. Barraclough explained where the minimum stream flows of 3,900 
c.f .s. and 5,600 c.f .s. came from. 

Rep. Roberts asked how H800 would affect the 200,000 acre-feet 
estimated to be needed for aquifer recharge .. Rep. Raybould said it 
would depend on several factors including the weather and the 
harshness of the winter. He said it isn't known how much recharge is 
possible just with the canal system. 

Rep. Roberts asked if there was a way to tell what is happening this 
year, given the snowpack and precipitation. Rep. Raybould said he 
hasn't seen any figures yet. They will be published this summer . 

Rep. Andrus asked what the c.f.s. is now at Murphy gauge. Rep. 
Raybould said yesterday the flow past the Murphy station was 9,950 
c.f.s. 

Ray W. Rigby, Attorney, Upper Valley Water Users, Committee of 
Nine, testified in support of H800. Mr. Rigby submitted supporting 
documentation for the record: Statement of Ray W. Rigby before the 
House of Representatives Committee on House Bill 800, re: Swan 
Falls Agreement {Exhibit 3); Swan Falls Statement by Robert R. Lee, 
dated August 20, 1983 (Exhibit 4 ); Official Stenographers' Report 
before the Federal Power Commission (Exhibit 5); Memorandum to 
James E. Bruce, from Thomas G . Nelson, dated June 22, 1976 
(Exhibit 6); Idaho Supreme Court Report, Vol. 82, No. 95, Supreme 
Court Opinions No. 13794 {Exhibit 7); News Release from the Office 
of the Governor, dated January 10, 1984 {Exhibit 8); The (Swan Falls) 
Agreement, an unsigned copy (Exhibit 9); The Idaho Statesman, 
article dated 10/26/84 (Exhibit 10); Idaho State Journal, article dated 
10/26/84 (Exhibit 11 ); Swan Falls and Minimum Stream Flows in 
Idaho, by Ray W. Rigby (Exhibit 12). 

Mr. Rigby is a former Senator, and one of the people who worked to 
put the Swan Falls Agreement together, as well as a water attorney 
for fifty-six years. He said the testimony he submits "tells the story": At 
the time preceding the Swan Falls Agreement, Idaho Power Company 
was short of power. Ratepayers went to court. The power company 
had let people use water when they shouldn't have done so. Idaho 
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Power Company sued about 7,500 people seeking to regain water 
rights. The Governor appointed a task force to find a solution. Mr. 
Rigby chaired the Governor's Task Force on Swan Falls . 

The court case ultimately went to the Supreme Court, where it was 
found that the water rights in question had not been subordinated to 
any power plants except for the three in Hells Canyon. Subordination 
may have been intended, but Idaho Power Company didn't do it. 
Swan Falls, therefore, is not subordinate to any water rights. The 
Supreme Court also found that Idaho Power Company may have lost 
600 c.f.s. due to non-use. Mr. Rigby emphasized that this finding of 
loss is important. The decision was returned to the District Court. 
Instead of returning to court, Idaho Power Company agreed it would 
subordinate water rights to the State. The central issue was to decide 
who would have title and use until the water was allocated by the 
Idaho Department of Water Resources, pursuant to law. An impasse 
developed that was resolved when Mr. Rigby conceived the idea of a 
trust for water rights. All parties agreed, resulting in the Swan Falls 
Agreement. Legal title to the water rights reside with the State. The 
State has the power to allocate the water. There is now a need to put 
water into the aquifer. Recharge isn't a new concept. Idaho Code 
documents recharge projects such as St. Anthony. 

Mr. Rigby read from the statement by Robert R. Lee, the first Director 
of the Idaho State Water Board, (Exhibit 4, page 1, paragraph 2): 

"There was also a clear understanding at the time that there 
was a 'defacto' subordination of all upstream power rights on 
the small dams owned by Idaho Power Company. Otherwise, 
there was no need to insist on the subordination clauses for 
the Hells Canyon Dams since the lack of subordination of the 
power rights upstream at Swan Falls and the other Idaho 
Power Company dams would require the water to be released 
anyway. The 'defacto' subordination was wholly endorsed by 
the Idaho Power Company, and they actively promoted 
irrigation development above Swan Falls Dam." 

Mr. Rigby read from the Official Stenographers' Report before the 
Federal Power Commission (Exhibit 5), beginning on page 2, bottom, 
quoting Mr. Roach. Idaho Power Company: 

"Well, the waters of the Snake, of course, are used primarily to 
first provide for the so-called consumptive needs of the area 
and then to supply the hydroelectric power which furnishes the 
electric service to the people of the area which I have 
described here." 

Quoting Mr. Roach again from {Exhibit 5), beginning on page 4. 
paragraph 4: 

'"Well, our company for a period of 87 years or more has had a 
very firm and fixed policy of complete coordination of the use 
of the Snake River waters for the development of hydroelectric 
power with the needs of that water for irrigation and has 
followed the policy of always placing the use of that water for 
irrigation in a prior position to the use of the water for 
hydroelectric development. 

HOUSE RESOURCES & CONSERVATION 
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JAMES TUCKER 
Idaho Power 
Company 

CON' 

As far back formally as 1947, in our hearing, our initial hearing, 
before the Oregon Hydroelectric Commission, that policy was 
stated and made a formal part of our application to the Oregon 
Hydroelectric Commission, and currently all of our State 
permits in the State of Idaho carry in them a specific provision 
which preserves for irrigation not only now but at all times in 
the future a prior claim on the water with the claim for 
hydroelectric energy being secondary to that of the irrigator or 
the farmer." 

Mr. Rigby said the Swan Falls Agreement made provision for both the 
power company and agriculture to survive. He said he was surprised 
when the legislature passed legislation in 1994. Passing H800 
reinstates it. 

QUESTIONS: 

Rep. Barraclough read (Exhibit 15), page 1, end of paragraph 2: 
"Aquifer recharge is an unproven process whereby Snake River water 
would be diverted into the southern Idaho desert in the hope of 
partially replacing water removed by ground water irrigation pumping." 
He then gave instances where recharge had beneficial effects, 
including Mud Lake and INEL. Rep. Barraclough said the quote above 
is a wrong opinion. He asked Mr. Rigby to comment. Mr. Rigby said 
there is no doubt that recharge works; and it isn't new. It is a use of 
water set by the State a long time ago; and it is a use that Idaho 
Power Company rights are subordinate to. 

James Tucker, Attorney, Idaho Power Company. testified in 
opposition to H800. He said Idaho Power Company is forced to 
protect their water rights. The Swan Falls Agreement is a contract 
between parties. Contract law looks to the intent of the parties at the 
time of the contract. Idaho Power Company is not stepping away from 
the Swan Falls Agreement. They disagree with the Attorney General's 
opinion that Idaho Power Company subordinated its water rights to "all 
uses, forever." It is the company's opinion that there was no 
agreement to subordinate water to aquifer recharge. Aquifer recharge 
was discussed, but as a future management tool. The 1994 legislation 
was not a mistake. The legislation came out of committee 
recommended by the Idaho Water Users Association and approved by 
the Idaho Department of Water Resources. It recognized and ratified 
the Swan Falls Agreement with respect to making Idaho Power 
Company's water rights senior to aquifer recharge because of the 
effect "unbridled" recharge might have on hydropower rates. 

Mr. Tucker said aquifer recharge is a complex issue. Idaho Power 
Company is forced to put its vested rights "on the books," because the 
issue may return the State and the company to the same position they 
were in prior to the Swan Falls Agreement. Idaho Power Company 
wanted to work through the aquifer recharge issue by engaging in the 
pilot project this year. 

QUESTIONS: Rep. Wood said she was "intrigued by the idea of using 
recharge as a pilot program." Recharge has been done in the upper 
valley for years. She asked where the idea came from. Mr. Tucker 
said he didn't know where the idea came from. He said it is clear from 
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statutes that recharge has limited applicability to irrigation districts, 
and then to an aquifer recharge district. Other entities can't get a 
permit. The "broad brush approach" was first used in 1994. That was 
the first time people acquired permits for that purpose . 

Rep. Bedke said recharge is within the context of the original 
agreement. He said future use was addressed in the Swan Falls 
Agreement in the context it is now being used. He asked if it is not a 
legislative prerogative to act in behalf of the State since the 
increments over the stated minimums at Murphy gauge are held in 
trust by the State. Mr. Tucker said the dispute is to what Idaho Power 
Company subordinated rights. Idaho Power Company still holds water 
rights, and the right to use them "up to its full right." 

Rep. Barraclough said the Swan Falls Agreement apportioned 150 
c.f.s. for domestic, commercial, municipal and industrial purposes, 
leaving 450 c.f.s. to fulfill irrigation development. He asked for a 
response. Mr. Tucker said aquifer recharge was not contemplated as 
a beneficial use at that time. Idaho Power Company did not 
subordinate to aquifer recharge. That is the dispute. 

Rep. Jaquet noted that there is water going through Milner Dam and 
Bell Rapids that creates energy for Idaho Power Company that is in 
addition to their water rights, and that is not charged to the company. 
She asked how the pilot program that has been referred to would 
answer questions regarding the aquifer recharge issue. Mr. Tucker 
said Rep. Jaquet's comments speak to the issue: The Swan Falls 
Agreement gives Idaho Power Company rights, it does not take them 
away. There are rights to use water to the extent it can be used going 
through the company's facilities. If water is in the river, Idaho Power 
Company has the right to use it. With regard to the Governor's pilot 
program: If water is being used for an aquifer recharge project, Idaho 
Power Company is looking for adverse effects to rate-payers. In that 
context, Idaho Power Company could ''true up" impacts after the fact. 

Rep. Roberts asked if Mr. Tucker saw the legislature as having the 
ability to appropriate water held in trust in order to recharge the 
aquifer; and if recharge was prohibited in Idaho law by the Swan Falls 
Agreement. Mr. Tucker said it is Idaho Power Company's position that 
the legislature or the State does not have the right to reallocate trust 
water for purposes of aquifer recharge. Rep. Roberts said if a law is 
passed to prohibit something specifically it is prohibited; if not, it is 
permitted. Mr. Tucker said contract law looks to the intention of the 
parties when they entered into the contract. When the parties referred 
to beneficial uses by Idaho law, the Idaho law they referred to was a 
series of criteria put into place for allocation of the Swan Falls trust 
water. Beneficial uses had a precise meaning at that time that did not 
include aquifer recharge. Rep. Roberts asked if aquifer recharge was 
prohibited within the Swan Falls Agreement. Mr. Tucker said it was 
not precisely prohibited; but if the history of the agreement was 
considered together with the supporting documents, it is clear that 
aquifer recharge was not contemplated. 

Rep. Barraclough said he was co-chair of the Aquifer Recharge 
Subcommittee in 1993 that focused on aquifer recharge. Aquifer 
recharge is not the "mystery" Idaho Power Company suggests , based 
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JIM MILLER 
Idaho Power 
Company 

CON 

on recent news articles. 90% of the recharge water comes back to the 
river for Idaho Power Company's use. The company wants to get paid 
now, and then use the water when it returns to the river. Mr. Tucker 
said he was not saying that a portion of the water doesn't return to the 
river, or that the evidence is unscientific. With respect to the Eastern 
Snake River Plain Aquifer agreement. the evidence of water returning 
to the river is based on a series of models that may or may not be 
accurate, because they are still in the development stages. In context 
of discussion with the Governor's office, certain models were run that 
look accurate, and are a reasonable estimate. Idaho Power Company 
is working to "true up" the estimates after the fact. 

Rep. Jaquet said a press release dated March 14th says the aquifer 
recharge process is unproven; but Mr. Tucker just said it does work. 
She asked why there was a mixed message. Mr. Tucker said it is his 
understanding, but not the position of Idaho Power Company, that 
aquifer recharge is unproven. In the context of the Snake River Plain 
Aquifer it is unproven as to its benefit. 

Rep. Barrett said she wanted to be sure that Idaho Power Company 
isn't taking this position to argue for fish flush. Mr. Tucker said he was 
not representing any entity except Idaho Power Company, and they 
were not trying to move water downstream for fish. 

Jim Miller. Vice President Power Supply, Idaho Power Company. 
testified in opposition to H800, saying it is his responsibility to have 
resources to meet all load demands, all the time, for 470,000 
customers. The purpose of his testimony is to talk about the impact 
H800 will have on Idaho Power Company. His concerns are: 1) Cost: 
Idaho Power Company is predominantly hydroelectric generation 
based, resulting in some of the lowest cost energy in the U.S. If that is 
lost, it will need to be replaced from a higher cost source, resulting in 
higher electric bills. 2) Reliability: An Integrated Resource Plan is 
developed every year that looks forward at least ten years. In that plan 
resources and projected loads are identified as to what types and how 
much new generation will be needed. For the past 22 years, Idaho 
Power Company has had assurances in the form of senior water 
rights regarding the amount of hydro generation that could be counted 
on. H800 removes those assurances. Mr. Miller submitted written 
testimony (Exhibit 13}. 

QUESTIONS: Rep. Bedke said he assumed Idaho Power Company 
was instrumental in bringing the 1994 legislative changes. He asked 
what was not working for Idaho Power Company between the 1984 
Swan Falls Agreement and 1994, when they asked for changes to 
Idaho Code. Mr. Miller yielded to Mr. Tucker, who said he didn't know 
if Idaho Power Company lobbied in 1994, but prior to that time there 
was a provision making aquifer recharge secondary to all 
hydroelectric power water rights. He said he doubted that Idaho 
Power Company took the lead in 1994, because recharge was 
subordinated to all hydro water rights. 

ReQ. Wood asked if the statement beginning on line 23 of H800 
protected Idaho Power Company's water rights: "The rights acquired 
pursuant to any permit and license obtained as herein authorized shall 
be secondary to all prior perfected water rights." Mr. Miller said Idaho 
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Power Company's water right at Swan Falls is more than the 
minimums stated in H800. The legislation takes away all the other 
water that typically is on top of the minimums. H800 protects a worse 
case, but not the water used to meet customer loads. To reduce water 
rights to the minimum has a huge impact on today's production. Rep. 
Wood asked if H800 said that Idaho Power Company's perfected 
water right is protected. Mr. Miller said it is protected to 3,900 c.f.s. 
and 5,600 c.f.s. minimum levels, but there is more that is not now 
subordinated to aquifer recharge. 

Rep. Roberts said this is the time of year that recharge takes place. 
He asked if Idaho Power Company is selling outside of Idaho now. Mr. 
Miller said yes. Rep. Roberts asked how much. Mr. Miller said "maybe 
400 average megawatts on a daily basis." He explained what 
resources the company was using now, and what was typical in years 
without as much water. Rep. Roberts asked if Idaho Power Company 
was using all the water in the river now for power generation. Mr. 
Miller said they are spilling in Hells Canyon primarily for flood control. 
Rep. Roberts asked why it was not appropriate to recharge if water is 
spilling. Mr. Miller said water spilling in the Canyon was not available 
up on the desert. 

Rep. Bedke asked if "hard numbers" were available to definitively 
show what water is being used at each station, and if water is 
available for recharge at each station. Mr. Miller said they weren't 
available, but could be provided. Any water diverted from the river now 
would take away from water that could be used for generation. He 
said Idaho Power Company is not at capacity except at Shoshone 
Falls. The difference above hydro-capacity was considered for the 
Governor's pilot program. To the extent that the water is not being 
used, and there is no cost to customers, it could be used for recharge. 

Rep. Jaquet asked about sideboards, and asked if his rate-payers and 
her constituents weren't the same people. The constituents were 
being hurt now by calls on water. Mr. Miller said he didn't understand 
the question. Rep. Jaquet said Idaho Power Company was presenting 
a case to maintain low costs for rate-payers. She said those people 
are now "in a world of hurt paying into mitigation plans." Thirteen cities 
are involved in the water calls. Mr. Miller said people were being hurt 
by aquifer reduction, but Idaho Power Company shouldn't be 
responsible for fixing the problem. It's possible that the aquifer is over
appropriated. There should be reduced pumping. Recharge will occur 
if water isn't pumped out. He said it was a matter of who was 
responsible to pay for the damage. 

Rep. Eskridge asked how Idaho Power Company would replace lost 
generation capacity. Mr. Miller said energy could be purchased, 
assuming there was a willing seller and enough transmission capacity 
to import energy. It would have to be replaced at a high cost. Rep. 
Eskridge asked for a dollar estimate based on spot prices for the 
highest cost the company would incur. Mr. Miller said costs are based 
on one-year prices, not spot prices. It can be assumed that future 
energy costs will continue to rise, and that costs will rise with the 
market. The typical average now for a new resources is around $50; 
for new wind, $60; for new coal, $55-$60. Those figures may be low 
going forward. 
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TIM DEEG 
Idaho Ground Water 
Appropriators, Inc. 

PRO 

DENNIS TANIKUNI 
Farm Bureau 

PRO 

JERRY RIGBY 
Water Resource 
Board, Chair 

Committee of Nine 

PRO 

Rep. Roberts asked how many power generation facilities were 
between American Falls and Thousand Springs. Mr. Miller said Milner, 
Thousand Springs, Shoshone Falls, and the upper and lower Salmon 
Falls . 

Tim Deeg, President, Idaho Ground Water Appropriators, Inc., 
testified in support of H800. He said there are two issues: 1) storage, 
and 2) the Swan Falls Agreement and water rights. Regarding 
storage: There is a 4.1 million acre-feet reservoir system, including 
American Falls, the Palisades, Henry's Lake, and others. Mr. Deeg 
said we think about that system, but we don't think about the other 
system which is the aquifer. The aquifer is estimated to contain about 
500 million acre-feet of water. It can be used in times of shortages, 
and it is a mistake not to take care of it. He said about 1 million acre
feet less water is being used on the plain than ever was before, 
roughly the size of the Palisades Reservoir. Water users are not 
getting full water rights. Mr. Deeg said the question to ask is when to 
put water into the aquifer, and then to ask if that is being done during 
the normal process of filling reservoirs. 

With regard to water rights as related to the Swan Falls Agreement, 
Mr. Deeg said he believed H800 did not impair Idaho Power Company 
in any way. What the present statute does is to cast a cloud in terms 
of ownership and use. It is important for Idaho Power Company to 
know that controlling recharge water provides a mechanism for a 
defacto water right that enlarges their water right at the springs, and 
promotes a healthy eastern Snake Plain storage system. 
Subordination is in statute . 

QUESTIONS: None. 

Dennis Tanikuni. Assistant Director of Public Affairs. Farm Bureau, 
testified in support of H800. He said the Attorney General's opinion 
and the legislative record indicate that the State has legal title above 
minimum flows, and trust management. No water rights are being 
taken. The State is free to change policy, and can determine how 
water. will be used to the benefit of the State of Idaho. To that end, it 
can determine that recharge is a beneficial use. 

QUESTIONS/COMMENTS: None. 

Jerry Rigby, Attorney, Committee of Nine, and Water Resource Board 
Chairman, testified in support of H800, saying it is clear that the Swan 
Falls Agreement created a trust providing for Idaho to make and 
change policy decision. What occurred in 1994 was a policy decision 
that the State can change, because it is the owner. It is not right for 
Idaho Power Company to say that recharge was not contemplated as 
a beneficial use in 1994, because there were recharge projects in fact, 
and in statute; and the language is clear. It was the reason for Swan 
Falls in the first place. Mr. Rigby said there is a crisis in Idaho. One 
way to address the problem, not the only way, is through recharge. 
That opportunity is at hand and should be used. Recharge is a 
beneficial use that has occurred for decades, and does not hurt Idaho 
Power Company. They should not continue to have the ability to stop 
this recharge. 
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DON HALE 
Water District 1 
Committee of Nine 

PRO 

STEVEN HOWSER 
Aberdeen• 
Springfield Canal 
Co. 

PRO 

C. TOM ARKOOSH 
Surface Water 
Coalition 

CON 

QUESTIONS: Rep. Bedke asked if there was agreement that there is 
450 c.f.s. of trust water at Murphy gauge now, could the calculation be 
made at each measuring point back to St. Anthony to determine a 
finite water right, and that it is trust water. Mr. Rigby said he was a 
lawyer, not a hydrologist, but he would hope there would be a way. He 
said he assumed the point was that the trust was established, and the 
parties should "live and die by the trust." 

Don Hale, Committee of Nine, Water District 1, testified in support of 
H800, saying the State's inability to recharge the water that is 
presently available is frustrating. Not being a lawyer, he can't speak to 
rights, but he speaks to the fact that there is a tremendous need for 
recharge. The ability for development to continue depends on the 
ability to utilize water supplies. Water has to come from somewhere. 
Without recharge, it will "come on the backs of agriculture." Agriculture 
is the largest economic driver. It is frustrating that every recharge plan 
runs into restraints. This year there is enough water for recharge. 
During the Committee of Nine meeting, the Bureau of Reclamation 
said it would spill in February. Mr. Hale said his first response was to 
ask "why, the reservoirs aren't full"; and his second response was, 
"why not do recharge." Any water recharged above Blackfoot returns 
to the river. Something needs to be done for the aquifer when the 
occasion arises. 

QUESTIONS: None. 

Steven Howser. General Manager. Aberdeen-Springfield Canal Co., 
testified in support of H800. He gave an overview of the canal 
company from its conversion to a sprinkler system in the 1950s to 
present. In a system of this scale, a substantial amount of water 
returns to the ground annually. In the last five years of drought, 
conservation measures have become progressively more stringent. 
Mr. Howser itemized ways that water conservation is contributing to 
the aquifer problem. He said there is a difference of from 75,000-
80,000 acre-feet less water showing up in springs and drains that is 
directly attributable to conservation. Mr. Howser said the 100,000 
acre-feet shortage said to be needed to replenish the aquifer could be 
recaptured in a few weeks, if Aberdeen together with the smaller canal 
companies filled their canals. The diverted water would return to the 
springs and drains within a few weeks. 

QUESTIONS/COMMENTS: None. 

C. Tom Arkoosh. Attorney. Surface Water Coalition, testified in 
opposition to H800. He objects because of the priority doctrine, and 
because the contract is unclear. He said the priority doctrine causes 
"a rift among water users." Recharge needs to occur immediately, and 
the magnitude of the problem is greater than that represented by Rep. 
Raybould. The Straw Man proposal estimated that 600,000-900,000 
acre-feet was needed to replenish the aquifer. H800 alters a law 
passed in 1994, resulting from an Interim Committee study where the 
priority of power v. recharge was addressed, and is included in the 
minutes. H800 comes without much study or consideration. There is 
danger in launching "Swan Falls Two." Mr. Arkoosh said the coalition 
would like the problem solved, but doesn't think H800 is going to do it. 
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JEFF RAYBOULD 
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Irrigation District 

PRO 

In fact, it will be counterproductive because the Governor has a 
program this year to recharge the North Side Canal Company the 
maximum amount possible for the maximum time-that is, from March 
15th until April 1st

, when irrigation season begins. Mr. Arkoosh opposes 
not continuing with the Governor's pilot project. 

QUESTIONS: Rep. Raybould read from the Idaho Session Laws, 
Chapter 366 (Exhibit 16) to establish that ground water recharge has 
been a recognized beneficial use since at least 1978, when a new 
section was added to Code that was applicable to the cities of 
Rexburg and St. Anthony, and declared ground water recharge an 
appropriate purpose. He said the 1978 date needs to be recognized if 
an argument was being made for priority dates, because it precedes 
the Swan Falls Agreement. Rep. Raybould asked Mr. Arkoosh to 
comment in terms of priority systems. Mr. Arkoosh said the pennit 
resulting from the 1978 legislation was for one site, and recharge was 
"done with your own water." 

Lynn Tominaga, Executive Director, Idaho Ground Water 
Appropriators (IGWA}. testified in support of H800, saying he agreed 
with Speaker Newcomb, Mr. Rigby and Mr. Deeg. Mr. Tominaga was 
in the Senate in 1984 for the Swan Falls Agreement. What would 
happen if the State lowered stream flow below 3,900 c.f.s. was asked 
at that time. The answer was that the State could not, because there 
was a contractual agreement. Mr. Tominaga was also involved in the 
Interim Committee. The State had been recharging the aquifer for 
over 100 years, but recharge hadn't been recognized as a beneficial 
use. It didn't make sense, and that was one of the issues. Idaho 
Power Company became concerned about hydropower, and 
threatened to stop recognizing recharge as a beneficial use unless 
language was inserted in the Swan Falls Agreement . It was felt to be 
better to recognize recharge. The participants knew there would 
eventually be a change; for flood control, it was thought. In IGWA's 
opinion, H800 is about flood control water that can be used for 
recharge. The legislature needs to have the ability to make this policy 
change for the future growth and prosperity of the State. 

QUESTIONS: None. 

Jeff Raybould, Chairman, Board member, Fremont-Madison Irrigation 
District, testified in support of H800, saying recharge has been 
occurring for over 100 years. Although some say it is an unproven 
concept, experts will say that's how the water got into the aquifer. 
There has been recharge on the Egin Bench since about 1885. The 
question is how much recharge can take place. Since the 1994 
enactment, the legislature has been interested in recharge, with over 
$1 million dollars appropriated in 1995. Since 2000, very little water 
has been available for recharge. When it is available, water needs to 
be in canals to keep shallow domestic wells from going dry. By late 
February or early March, shallow well problems begin to occur. It is 
important to repeal the 1994 language making recharge a secondary 
water right. 

QUESTIONS: None 
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Clear Springs 
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VINCE ALBERDI 
Twin Falls Canal 
Co. 

CON 

Randy MacMillan, Ph.D., Vice President, Research and Environmental 
Affairs, Clear Springs Foods (CSF), testified without taking a position 
on H800. Dr. MacMillan is a fish pathologist and ichthyiotherapist. He 
said Clear Spring Foods is a vertically-integrated food company, and 
the world's largest producer of rainbow trout. Dr. MacMillan said CSF 
does support aquifer recharge as one important tool among others to 
resolve the current water crisis; but, to the extent H800 takes away a 
water right, CSF is opposed to H800. Spring flows have declined from 
decreed and realized water rights. On average CSF loses $15.4 
million dollars annually to ground water pumping by junior right 
holders. CSF believes it is essential to protect water rights according 
to priority. The position CSF takes is that a program must be 
developed to stabilize the aquifer to a greater level than it is currently. 
It is incumbent on junior ground water pumpers to fully mitigate. 
Efforts to circumvent that responsibility damages water rights and the 
future economic development of Idaho. There continues to be 
disagreement about what the Swan Falls Agreement says. CSF 
wasn't a party to that agreement. As an ichthyiotherapist, Dr. 
MacMillan looks for a "break line." He doesn't see one. 

QUESTIONS: None. 

Vince Alberdi, Manager, Twin Falls Canal Co. (TFCC), testified in 
opposition to H800. He said there seems to be continued erosion and 
depletion of the aquifer. He asked why the Murphy gauge was being 
used for measurement, and not something else-such as the 
reservoirs. The bulk of TFCC's water right is natural flow from runoff 
and springs feeding the American Falls Reservoir, which is fed by the 
aquifer. At TFCC's position on the ditch, water levels in the aquifer are 
very important. It has been found that it takes many years to recharge. 
Mr. Alberdi said H800 "is not the silver bullet that you think." 
Depletions continue because there has been a long drought. There 
needs to be a tool that provides for more than special cyclical 
opportunities. TFCC agrees that there will not be a flood if there is 
recharge. Beyond that there are points of disagreement: H800 "tinkers 
with water rights, which is not a good way to run a government. It's 
hard to support a bill that affects someone's water right" 

Irrigation begins soon. The Governor has a recharge pilot project that 
will not happen if H800 continues. The real question is who is going to 
pay for recharge, the stockholders of Idaho Power Company or the 
people who caused depletion to the aquifer-who are the ground water 
pumpers. Mr. Alberdi said water rights are the foundation of the 
economy. Other means, such as the Governor's pilot program, need 
to be considered to help with the aquifer problem. TFCC submitted 
written testimony. (Exhibit 17) 

QUESTIONS: Rep. Barraclough asked if the TFCC had water 
available now for recharge. Mr. Alberdi said not now. If Twin Falls 
diverted a large amount, it would "explode, because you can't put 
more water in than the delivery system can take." 

Rep. Barraclough asked if there was capacity at some times during 
the season when TFCC could recharge. Mr. Alberdi said no, but 
maybe didn't understand the question. Rep. Barraclough asked if 
there are periods when TFCC is at less than capacity of the canal 
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DAN ADAMSON 
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during irrigation season. Mr. Alberdi said when operations are at the 
upper level of the canal, there is a vulnerability to canal breaks. It puts 
a risk on the Board and the project users . 

Rep. Roberts said Mr. Alberdi had made a statement coming in to the 
meeting that HB00 would disrupt the first in time/first in right concept. 
He asked how H800 would take his water right. Mr. Alberdi said 
"tinkering with water rights" sets a precedent. Rep. Roberts asked to 
be shown where that was being done. Mr. Alberdi said legislation in 
1994 established Idaho Power Company's water right. Now, 12 years 
later, the legislature is changing the water right. That is a taking. Rep. 
Roberts said the water right was established at 3,900 c.f.s. and 5,600 
c.f.s. based on seasonal use. He asked how that was being changed. 
Mr. Alberdi said he respected his opinion. He asked what "would 
preclude the legislature from altering our rights." 

Jeffrey C. Fereday, Attorney, Idaho Ground Water Appropriators 
(IGWA), rose in support of H800. He said he had nothing new to add. 

Dan Shoemaker, Chairman of the Board, Twin Falls Canal Co. 
(TFCC), testified in opposition to H800. In addition to Mr. Alberdi's 
testimony, he wants to emphasis that TFCC supports the Governor's 
pilot project as a consensus-based approach to recharge that 
respects existing water rights. H800 is based on interpretations of the 
Swan Falls Agreement. TFCC opposes expensive litigation, and 
anything that will prevent recharge in 2006. The Governor's program 
can and will accomplish recharge this year, without litigation. 

QUESTION: Chairman Stevenson said he has now heard several 
references to the Governor's pilot project. He asked what precedent 
was set for recharge in the future. Mr. Shoemaker said that precedent 
as it exists is to pay for the use of someone else's property. Chairman 
Stevenson asked if the water belonged to the State or Idaho Power 
Company, in his opinion. Mr. Shoemaker said he was not convinced 
the water belonged to the State. 

Dale Rockwood, Progressive Irrigation District, Water District 1, 
Committee of Nine, testified in support of HB00, saying the opportunity 
for recharge doesn't come often. He said "the reservoirs are going to 
fill and spill, and it's sad to send it to the ocean." There is an 
opportunity between April 1 and the early part of May where water can 
run in canals without any expense to the State. Mr. Rockwood said it 
would be missing an opportunity not to do so. 

Questions: None. 

Dan Adamson, Candidate for Idaho Governor, testified in support of 
HB00. He said the crux of the problem is to determine who is entitled 
to the water. He said he sees the matter different from the proponents 
today: Idaho Power Company didn't give up any water right under the 
Swan Falls Agreement. Their water right is in trust to the State, and 
could be subordinated if the State chose. He said the issue isn't about 
subordination, or rate-payers; it is about money. Idaho Power 
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GEORGE LEMMON 

Informational 
Testimony 

QUESTIONS AND 
COMMENTS 

SPEAKER BRUCE 
NEWCOMB 
Closing Remarks 

Company wants to know what the State will pay. 

QUESTIONS: None . 

George Lemmon, Hagerman, Idaho, submitted a statement for the 
record. (Exhibit 14) 

QUESTIONS/COMMENTS: Rep. Roberts asked how Idaho Power 
Company made their calculations, and is the company concerned with 
the entire amount of water going to recharge, or just a portion of it. Mr. 
Miller said their calculations represented the worst case. He realized 
the assumptions were unrealistic and couldn't happen. Rep. Roberts 
asked if Idaho Power Company assumed water going to recharge 
would not reenter the system. Mr. Miller said yes. Rep. Roberts asked 
if other calculations could be provided, not representing a worst case. 
Mr. Miller said no, there were too many possibilities. The Governor's 
pilot program would provide an opportunity to assess losses at each 
individual point using various models; to assume how and where 
water would come back into the system, in what amounts and over 
what time frame; and to assess the penalty or cost to customers. That 
was the purpose of the pilot program. The calculations provided today 
assume all recharge was consumptively used. 

Rep. Roberts said he was trying to conclude if Idaho Power 
Company's calculations are based on 3,900 c.f.s. or 5,600 c.f.s. It's 
obvious that more water goes down the river at some times of the 
year, and the capacity for recharge is limited to the canal system 
which can't take the entire Snake River. Mr. Miller said the assumption 
was that over time there might be new methods for diversion as, for 
instance, injecting water into the aquifer. 

Rep. Bedke asked how much revenue an acre-foot of water generated 
for Idaho Power Company at the head of the system at St. Anthony, 
and at the end of the system at Hells Canyon; and what rules-of
thumb are used for calculations. Mr. Miller said 1000 c.f.s. per day is 
2,000 acre-feet , based on today's cost. Chairman Stevenson asked 
for the calculation not to be done in the committee meeting. Mr. Miller 
said he would provide the committee with a "cheat sheet." 

Rep. Barraclough said studies have been done for over 100 years 
showing flow paths for water. He said Idaho Power Company is 
misleading when they say they don't know where the water goes. It is 
well established that approximately 95% comes back to the river. He 
asked for an explanation. Mr. Miller said until there was an ability to 
make measurements, it would not be known. 

Rep. Bruce Newcomb, District 27. Speaker of the House of 
Representatives, said H800 was a policy change, not a water right 
change or taking. Recharge was identified as a beneficial use in 1978. 
It isn't the case that recharge was not seen as a beneficial use prior to 
the Swan Falls Agreement. The 1994 legislation removed the 
language. Years where recharge can be effective only occur every 
decade or so. Speaker Newcomb said water flows over Milner Dam 
and Bell Rapids contribute to Idaho Power Company. The State has 
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REP.DELL 
RAYBOULD 
Closing Remarks 

MOTION H800 

never required the company to pay for it. 

QUESTIONS: None. 

Rep. Dell Raybould, District 34, Co-Sponsor, said three points needed 
explanation: 1) There is a press release from Idaho Power Company 
quoting presidenUCEO LaMont Keen as saying, "Because Idaho 
Power primarily relies on hydroelectric generation to meet its 
customers' electric energy needs, reducing Snake River flows will 
impact both the costs and reliability of the energy we supply." (Exhibit 
15) Rep. Raybould said H800 does not ask for reduced flows. It does 
ask for language to be removed from statute so the State can manage 
its water resource to the best use. When there is water going to the 
ocean, it can go to the aquifer. 2) People have stated that recharge 
was not mentioned as a beneficial use in the Swan Falls Agreement, 
but it was because there was a recognition, in statute, for "beneficial 
uses upstream." 3) The Director of Water Resources said at least 
200,000 acre-feet was needed to stabilize the aquifer. It will take more 
than that to make up for years when there isn't recharge. The State 
needs to be prepared to use water in years when it is available. 

Rep. Raybould gave the amount of water that has gone past Milner 
Dam and the Hells Canyon project since February 1st

• Idaho Power 
Company has had that water available for use without charge. 
Meanwhile, there has ben water available for aquifer recharge that 
Idaho Power Company is not using, but is not releasing for the State 
to use for aquifer recharge. There is a crisis in eastern Idaho that is 
affecting ground water rights and surface water rights alike. A long
term, proactive solution is needed . 

H800 does not change the Swan Falls Agreement. It was proper to 
seek an interpretation of the Swan Falls contract. That has been done. 
(Exhibit 2) H800 reverses the 1994 language that proposed to take 
away State water rights. 

A motion was made by Rep. Roberts to send H800 to the floor with a 
DO PASS recommendation, and with instructions to make a technical 
change to the Statement of Purpose. 

QUESTIONS/COMMENTS: Rep. Mitchell asked if H800 became law 
and was challenged, would the State be restricted from doing anything 
about recharge while waiting for the courts to make a decision; and 
since the recharge is needed now, is there anything to stop it. There 
was Committee discussion, including: Rep. Andrus said he 
understood water for hydropower production to be subordinate, 
regardless of historical date or priority use. He asked why there was 
no one in the room from the Idaho Department of Water Resources 
{IDWR). Chairman Stevenson said IDWR was not represented 
because there are cases before the courts that could be contaminated 
by their testimony. Rep. Raybould said the Constitution sets up 
priorities for water use: 1) domestic, 2) mining 3) agriculture. But the 
State does recognize the doctrine of prior appropriation. If a 
subsequent priority after agriculture has a senior priority date, it would 
come before agriculture. If domestic water is curtailed, there is a right 
of eminent domain. Agriculture doesn't have the right of eminent 
domain. 
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ADJOURN 

Rep. Roberts debating in favor of the motion, said he didn't live in the 
affected area of the State. He made several points: 1) The Idaho 
legislature does have the right to make decisions for water held in its 
trust without threatening the first in time/first in right doctrine. There 
are no rights being jeopardized. 2) Nothing in the Swan Falls 
Agreement prevents recharge with water held in trust by the State. If it 
is not expressly prevented, then it is allowed. 3} The crux of the issue 
is that additional storage is needed for recharge and power 
generation. H800 doesn't do that. He recommended a new project. 4) 
It doesn't make sense not to use water that is needed, and is going to 
the ocean. 

Rep. Barrett said the legislation approved in 1994 was well-received 
at the time. To approve H800 after one long hearing is "like playing 
football on a field laced with land mines." She wants time to think it 
over. 

The motion to send H800 to the floor with a DO PASS 
recommendation, and with instructions to make a technical change to 
the Statement of Purpose passed by voice vote. Reps. Barrett and 
Mitchell voting NO for the record. Speaker Newcomb will carry the bill 
on the floor. 

Chairman Stevenson, with Speaker Newcomb's consent, said H792 
will not be heard at this time. 

The meeting was adjourned at 6:04 p.m. 

Representative John A. Stevenson 
Chairman 
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EXHIBIT I 

58 SENATE JOURNAL February 6] 

FOR WHICH THE DIRECTOR MAY REFUSE TO ISSUE OR 
REFUSE TO RENEW A CERTIFICATE OF REGISTRATION. 

S 1095 
BY TRANSPORTATION COMMITTEE 

AN ACT 
RELATING TO IMPLEMENTS OP HUSBANDRY; AMENDING 
SECTION 49-101, IDAHO CODE, TO INCLUDE MINT TUBS 
AND MINT WAGONS UNDER THE DEFINITION OF 
"IMPLEMENTS OF HUSBANDRY"; AND DECLARING AN 
EMERGENCY, 

S 1096 
BY TRANSPORTATION COMMITrRE 

AN ACT 
RELATING TO TffE DISTRIBUTION OF PEES FROM 
SNOWMOBILE FEES; AMENDING SECTION 49-2608, IDAHO 
CODE, TO PROVIDE .FOR THE DISTRIBUTION OF MONEYS, 
TO CREATE THE SEARCH AND RESCUE ACCOUNT, TO 
PROVIDE FOR USES OF MONEYS IN THE SEARCH AND 
RESCUE ACCOUNT; TRANSFERRING MONEYS FROM A 
CERTAIN ACCOUNT IN THE DEDICATED FUND TO THE 
SEARCH AND RESCUE ACCOUNT, AND PROVIDING FOR 
THE USES OF SUCH MONEYS; AND DECLARING AN 
EMERGENCY. 

S 109'/ 
BY TRANSPORTATION COMMITTEE 

AN ACT 
RELATlNG TO THE TRANSPORTATION OF ALCOHOLIC 
BEVERAGES, WINE AND BEER; AMENDING SECTION 
23-505, IDAHO CODE, TO PROHIBIT THE 
TRANSPORTATION OF OPEN CONTAINERS OF 
ALCOHOLIC LIQUOR, WINE AND BEER. 

S 1098 
BY TRANSPORTATION COMMITTEE 

AN ACT 
RELATING TO MOTOR VEHICLE LIENS AND 
ENCUMBRANCES; AMENDING SECTION 49-412, IDAHO 
CODE, TO PROVIDE THAT lF A TITLE APPLICATION IS 
RETURNED FOR CORRECTION AND IS NOT RETURNED 
WITHIN A SPECIFIED TIME THE ORIGINAL DATE AND 
HOUR OF RECEIPT SHALL BE VOID. 

S 1090, S 1091, S 1092, S 1093, S 1094, S 1095, S 1096, 
S 109'/, and S 1098 were introduced, read the first time at 
length, and referr.-ed to the Judiciary and Rules Committee 
for printing. 

H 19, by Education Committee, was introduced, read the 
first time at length, and referred to the Education 
Committee. 

Seeood Reading of Bills 

S 1054, by Local Government and Taxation Committee, 
was read the second time at length and filed for third 
reading. 

H 28, by Resources and Conservation Committee, was 
read the second time at length and tiled for third reading. 

S 1052, by State Affairs Committee, was read the second 
time at length and filed for third reading. 

S 1044, by Judiciary and Rules Committee, was read the 
second time at length and filed Cor third reading. 

S 1066, by Education Committee, was read the second 
time at length and filed ror third reading. 

Third Reading of Bills 

On request by Senator Ricks, granted by unanimous 
consent, S 1008, S 100'1, S 1006, and S 100:i were placed at 
the head of the calendar. 

S 1008 was read the third time at length, section by 
section, and placed before the Senate for final consideration, 
the question being, "Shall the bill pass?" 

Roll call resulted as follows: 

A YES-Anderson, Beck, Beitelspacher, Bilyeu, Bray, 
Budge, Calabretta, Chapman, Crapo, Darrington, Dobler, 
Fairchild, Gilbert, Horsch, Kiebert, Lannen, Marley, 
McLaughlin, McRoberts, Noh, Parry, Peavey, Rakozy, Reed, 
Risch, Smyser, Staker, Sverdsten, Sweeney, Thorne, 
Tomina.ga, Twiggs, Watkins, Yarbrough. Total - 34. 

NAYS-Batt, Carlson, Crystal, Rieks, Ringert, Rydaleh. 
Total - 6. 

Absent and excused-Lacy, Little. 'Total - 2. 

Total - 42. 

Whereupon the President declared S 1008 passed, title 
was approved, and the bill ordered transmitted to the House. 

On request by Senator Noh, granted by unanimous 
consent, the President ordered the Statement of Legislative 
Intent relating lo S 1008 spread upon the pages of the 
Journal • 

STATEMENT OF LEGISLATIVE INTENT 
S 1008 

Prepared by Sena.tor Michael D. Crapo 
of the Senate Resources and Environment Committee 

February 1, l 985 

L INTRODUCTORY STATEMENT. 

Beginning in approximately l 977, a significant 
controversy arose between Idaho Power Company and 
certain other water users in the State of Idaho over 
the extent of Ida.ho Power Company's water rights at 
the Swan Falls Dam. Ultimately litigation was 
iMtituted against numerous water users by Idaho 
Power Company to clarify the status of the disputed 
water rights. Both the Governor and the Attorney 
General of the State of ldaho became extensively 
involved in attempts to resolve this dispute. In 1983 
and 1984, in two separate legislative sessions, the 
Idaho Legislature also grappled with the eoot;-oversy 
unsuccessfully. At issue was whether the water 
rights of Idaho Power Company should be 
subordinated to future appropriators to encourage 
further development of agricultural uses, domestic, 
commercial, municipal or industrial (DCMI) uses, or 
other uses which would be beneficial to ldaho. 

Ultimately, in October, 1984, an Agreement was 
reached between the Governor of the State of Idaho, 
the Attorney General of the State of Idaho and Idaho 
Power Company which resolved the contt-oversy. The 
agreement required legislative action and was made 
contingent upon passage by the Ida.ho State 
Legislature of certain legislation which was 
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referenced in the agreement. This bill, Senate Bill 
1008, is the centerpiece of the legislation which is 
contemplated by the agreement. 

STATEMENT OF PURPOSE. 

This legislation is intended to resolve conflicts over 
whether an existing water right for power is 
subordinated. The legislation resolves these conflicts 
by defining the nature of such water rights. It is also 
intended to assure that water is available for 
development in Idaho and to provide a basis for 
reallocation of water for future development. It 
recognizes that Idaho's population and commercial 
and 'industrial expansion as well as Idaho's 
agricultural needs will require an assured amount of 
water. 

The legislation also clarifies the authority of the 
[daho Department of Water Resources to subordinate 
future hydropower water rights. Finally, the 
legislation Is an assertion by the Legislature of the 
State of Idaho of its authority to limit and regulate 
the use of water for power purposes. 

SECTION BY SECTION ANALYSIS. 

A. SECTION L (AMENDING SECTION 42-203 
OF THE IDAHO CODE.) 

Section I amends Section 42-203 o( the Idaho 
Code by renumbering the section to be Section 
42-203A and adding new notice requirements 
for applications to divert in excess of ten (10) 
c.!.s. or one thousand (1,000) acre feet of 
water. Notice of such applications must be 
published statewide, once per week for two 
consecutive weeks. Section l also provides a 
mechanism by which persons interested in being 
notified of !!!I proposed diversions may request 
in writing to be notified by the Department of 
Water Resources. Such requests may sp4iciCy 
any class of notices of application. Persons 
making such requests ml.L'lt pay annual mailing 
fees to be established by the Department of 
Water Resources. 

B. SECTION 2. {ADD.lNG A NEW SJ.:<:QTION TO 
Gff/\:P;lm~ Z, TITLE '42i'lDAHO CODE;) . 

Section 2 adds e new section to Chapter 2 of 
Title 42 of the Idaho Code to be designated as 
Section 42-203B, Idaho Code. This legislation is 
an exercise of the State's authority under the 
l 928 Amendment to Article XV, Section 3 of 
the Idaho Constitution to limit and regulate the 
use of water for power purposes. The section 
represents a specific legislative finding that it 
is in the public interest of the State of Idaho to 
assure that the State has the power to regulate 
and limit the use of water for power purposes to 
assure an adequate supply of water for future 
beneficial upstream uses. It also represents a 
legislative protection of the rights of a user of 
water for power purposes {l) against depletion 
to the extent of a minimum flow established by 
State action; and (Z) to the continued use or 
water available above the minimum flow 
subject to realloc!ltion to future uses acquired 
pursuant to State law. The water right for 
power purposes shall not be subject to depletion 
up to the amount of the minimum flow as 
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defined by any a.pplieable contract with the 
State. As applied to the Swan Falls Agreement, 
the existing minimum stream flow at the 
Murphy u.s.G.S. gauging station is 
recommended for change to seasonal Oows of 
3,900 c.f.s. and 5,600 !!.f.s. The Agreement 
recognizes Idaho Power Company's rights as 
unsuborl.1inated up to the amount of those 
flows. While the State may later change the 
minimum flows, the recognition of the nature or 
the company's rights will not change. Valid 
subordination conditions governing any existing 
hydropower rights are not modified or removed 
by this legislation. 

To ae1?omplish the balancing of these 
potentlally competing interests, this section 
establishes a. trust in which title to c('!rtain 
speeifi,d .water rights will be held. The.,t,usJ 
pertains to .. wat~r figM!i Cop.,<;{)9.Wei;i,,;,~{!!l.U;~q~e~ 
whi~tt~,r~,~in'· •excess· 'Of minimum stream 1'1ows 
estaSUshed-,.~y :state 'action. The term "state 
action" refers only to action by the Idaho 
Department of Water Resources In compliance 
with all applicable law, and/or the 
establishment of minimum stream flows in the 
State Water Plan by the Idaho Water Resource 
Board, both of which actions are subject to 
ratification, modification or rejection by the 
Idaho State Legislature. T(). the extent of the 
estal:!lb,,.hed minimum flows and aflY •. l"i~ht 
recogrd~ea by contract, such water rights for 
p()wer purposes remain unsubordinated to all 
uses, The amount of water or water rights held 
in the trust is thus keyed to the maintenance of 
the established minimum stream nows rather 
than any estimates of how much water may be 
available above such minimum flows. Any 
por~h>n of such water rights above the 
established minimum flows will be held in trust 
by the State of Idaho, by and through the 
Governor of the State of Idaho. This trust will 
hold these water rights for the benefit of the 
power user so long as they are not appropriated 
as provided by law by future upstream 
beneficial users. The trust also operates, 
however, for the use and benefit of the people 
of the State of Idaho, to assure Jhat water is 
made available for appropriation by future 
upstream users who satisfy the criteria of Idaho 
law for reallocation of the water rights held in 
the trust. No person to whom trust waters are 
reallocated shall be required to pay 
compensation to any party, other than 
appropriate administrative fees established by 
the director for processing of the reallocation. 

The governor is given specific authority to 
enter into agreements with power users to 
define applicable minimum stream flows in 
accord with the terms of this section. These 
contracts must be ratified by the Idaho State 
Legislature. 

Thus, existing hydropower rights which have not 
been effectively subordinated shall not be 
subject to depletion below any applicable 
minimum nows established by the State. 
liydropower rights in excess of such flows will 
be held in tl."ust by the State and are subject to 
subordination to, and to depletion by lawful 
benelicia1 uses. In addition, if the holder of 
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such a hydropower right enters into an 
agreement with the State defining the extent ot' 
its hydropower right, the right will remain 
W1Subordinated to the extent provided by the 
Agreement. Such agreements must be ratified 
by law, and ratification of one such agreement 
is conferred by this section. 

The Director of the Department of Water 
Resources is empowered as to all future 
licenses to subordinate the rights granted in 
either a permit or a license to subsequent 
upstream beneficial depletionary uses, to assure 
the availability or water for such uses. The 
director also shall have the authority to limit 
permits or licenses for power purposes to a 
specific term. 

As.,.appliE!d .to the .agreement between Idaho 
Power Company, the Governor and the Attorney 
General, this trust arrangement results in the 
State ~ ·Jjjahq ,,possessi~- legal . tltle> to_ !!-11' water 
rights ,pr:eviously. <;laimed .. by • Id!Ulo Power 
Compaf!Y •-Al>ove ~he ,agreed .minimum stre.am 
fl,;>~i:i and Idaho Power Company holds eqµitable 
title to those water rights subject to the trust. 
Th·e Idaho Department of Water Resources is 
the entity which makes the determination of 
whether water is to be reallocated from the 
trust under the criteria of Section 42-203C and 
in compliance with the State Water Plan. The 
Company's rights may be asserted by the state, 
as trustee, and by Idaho Power Company, as 
beneficiary of the trust and llli the user of the 
water right, Idaho Power Company is not the 
sole beneficiary of the trust, however. Future 
approprla tors, as persons on whose behalf the 
trust waters are held, may seek to appropriate 
the trust waters in conformance with State 
law. The State acts as trustee ln their behalf as 
well. At such time as a future appropriator is 
granted a water right in the trust waters, Idaho 
Power Company's rights in such appropriated 
water become subordinated. 

C, SECTION 3. (ADDING A NEW SECTION TO 
CHAPTER 2, TITLE 42, IDAHO CODE.) 

I. Section 3 adds a new section to Chapter 2 of 
Title 42 of the Idaho Code to be designated as 
Section 42-203C, Idaho Code, This section 
specifies the criteria which must be met to 
appropriate waters which are subject to the 
trust established in Section 2, This section 
contemplates a three-step analysis as to 
appropriations of water from the trust 
established in Section 2: 

First, the proposed use must be evaluated 
under the criteria presently existing in 
Section 42-203A, including local public 
interest. (Senate Bill 1008 does not 
adversely affect the use of existing local 
public interest criteria. Review of these 
factors is separate from the new factors 
added by the bill in Section 42-203C,) 

Second, if the proposed use meets these 
er-iteria, there must be a determination of 
whether the proposed use would 
"significantly reduce" the amount of water 
available to the power user whose rights are 
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owned by the trust. If a significant reduction 
is not found, then the application should be 
granted. 

Third, if a significant reduction is found, 
then the proposed use must be evaluated in 
terms of the criteria stated in Subsection 
42-203C(2). The finding of a significant 
reduction does not infer that any portion of 
the trust waterS should not be developed. 
Such a finding simply results in the necessity 
of evaluating the proposed use according to 
the terms of the criteria stated in Subsection 
42-203C(2). These criteria focus on the 

,r 
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benefits of the proposed use to the st.ate and , 
local economy, the impact on electric utility j 
rates, the promotion of the family farming I 
tradi.tiol'I, and the promotion of full economic l 
and multiple use development of Idaho's ' 
water resources. The fifth criteria sets a t 
cap on agricultural development above the j 
Murphy Gauge. 

Subsection 42-203C(2) (b) clarifies that the 
burden of proor in establishing that any of these 
criteria would prevent granting or the 
application is upon the protestant. This 
subsection was included to implement the 
specific legislative intent that the 
administrative burdens of meeting the new 
criteria would not block future development. 

None of the factors in Subsection 42-203C(2) 
are to be given greater weight than any other 
by the director in determining whether to allow 
future beneficial use of the trust waters, This 
provision represents legislative intent that the 
consideration of the family farming tradition, 
hydropower use, domestic, commercial, 
municipal and industrial uses, or other multiple 
use developments are each to be given equal 
consideration in the reallocation process. It is 
the intent that otherwise qualified water uses 
which promote the family farming tradition or 
create jobs should be recognized as essential to 
the economy of the State of Idaho. 

The criteria identified in Subsection 42-203C{2) 
are intended solely to guide the director of the 
Idaho Department of Water Resources in 
determining whether II proposed use has greater 
net benefits to the State than the existing 
hydropower use, The criteria identify those 
factors to be considered in making this 
determination. Proposed uses for domestic, 
commercial, municipal or industrial purposes 
and the like are not intended to receive less 
weight in the evaluation process simply because 
they are not mentioned specifically in the 
criteria. Nor is it intended that these uses be 
subject to the family farming standard 
contained in Subsection 42-203C{2) (ii), or the 
agricultural cap contained in Subsection 
42-203C(2) (v). In such circumstances only the 
criteria relevant to the proposed use and its 
impact on hydropower would be pertinent. 

The legislation also specifically ties the 
appropriation or water from the trust to 
conformance with "state .law" and not to the 
new public interest criteria. This provides 
flexibility to the state in the future to change 
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the law if it becomes necessary, without 
modifying the operation of the trust 
provisions. Thus, State water policy is not 
frozen by this legislation. 

D. SECTION 4. (ADDING A NEW SECTION TO 
CHAP l'ER 2, 'l'rrLE 42, IDAHO CODE.) 

Section 4 adds a new section to Chapter 2 of 
Title 42 of the Idaho Code to be designated as 
Section 42-203D, Idaho Code. This section 
provides that the Ida.ho Department of Water 
Resources shall review all water permits issued 
by it prior to the effective date of this act; 
providedt however, that permits having been put 
to benelicial use prior to July 1, 1985 are 
exempt. These permits are to be reviewed to 
assure that they comply with the requirements 
of this act. The director is authorized to 
either cancel the permits or subject them to 
new conditions. 

E. SECTION 5. 

Section 5 clarifies that this act does not 
modify, amend or repeal any existing interstate 
compact. 

F. SECTION 6. 

Section 6 declares the provisions of this act to 
be severable in the event that any portion 
thereof is declared to be invalid or 
unenforceable. 

S 1007 was read the third time at length, section by 
section, and placed before the Senate for final consideration, 
the question being, "Shall the bill pass?'' 

• 

Roll call resulted as follows: 

A YES-Anderson, Batt, Beck, Beitelspacher, Bilyeu, Bray, 
Budge, Calabretta, Chapman, Crapo, Crystal, Darrington, 
Dobler, Fairchild, Gilbert, Horsch, Kiebert, Lannen, Marley, 
McLaughlin, McRoberts, Noh, Parry, Peavey, Rakozy, Reed, 
Ringert, Risch, Smyser, Staker, Sverdsten, Sweeney, Thorne, 
Twiggs, Watkins, Yarbrough. Total - 36. 

NAYS-Carlson, Ricks, Rydalch, Tominaga. Total - 4. 

Absent and excused-Lacy, Little. Total - 2. 

Total - 42. 

Whereupon the President declared S 1007 passed, title 
was approved, and the bill ordered transmitted to the House. 

S l 006 was read the third time at length, section by 
section, and placed before the Senate for final consideration, 
the question being, "Shall the bill pass?" 

Roll call resulted as follows: 

A YES-Beck, Beitelspacher, Bilyeu, Bray, Budge, 
Calabretta, Chapman, Crapo, Darrington, Dobler, Fairchild, 
Gilbert, Horsch, Kiebert, Lannen, Marley, McLaughlin, 
McRoberts, Noh, Peavey, Rakozy, Reed, Risch, Smyser, 
Staker, Sverdsten, Sweeney, Thome, Twiggs, Watkins. 
Total - 30. 

NAYS-Anderson, Batt, Carlson, Crystal, Parry, Ricks, 
Ringert, Rydalch, Tominaga, Yarbrough. Total - 10. 

Absent and excused-Lacy, Little. Total - 2. 

Total - 42. 

Whereupon the President declared S 1006 passed, title 
was approved, and the bill ordered transmitted to the House. 

S 1005 was read the .third time at length, section by 
section, and placed before the Senate for final consideration, 
the question being, "Shall the bill pass?" 

Roll call resulted as follows: 

AYES-Anderson, Beck, Beitelspacher, Bilyeu, Bray, 
Budge, Calabretta, Chapman, Crapo, Darrington, Dobler, 
Fairchild, Horsch, Kiebert, Lannen, Marley, McLaughlin, 
McRoberts, Noh, Parry, Peavey, Rakozy, Reed, Ringert, 
Risch, Smyser, Staker, Sverdsten, Sweeney, Thorne, Twiggs, 
Watkins, Yarbrough. Total - 33. 

NAYS-Batt, Carlson, Crystal, Gilbert, Ricks, Rydalch, 
Tominaga. Total - 7. 

Absent and excused-Lacy, Little. Total - z. 

Total - 42. 

Whereupon the President declared S 1005 passed, title 
was approved, and the bill ordered transmitted to the House. 

S 1015, )'laving been held, was read the third time at 
length, section by section, and placed before the Senate for 
final consideration, the question being, "Shall the bill pass?" 

On request by Senator Darrington, granted by unanimous 
consent, S 1015 was referred to the Fourteenth Order of 
Business, General Calendar. 

S 1016, having been held, was read the third time at 
length, section by section, and placed before the Senate for 
final consideration, the question being, "Shall the bill pass?" 

Moved by Senator Anderson, seconded by Senator Beck, 
that S 1016 be referred to the Fourteenth Order of Business 
for amendment. 

An amended motion was made by Senator Ricks, seconded 
by Senator Kiebert, that the Senate recess until 1:30 p.m. of 
this day. 

The question being, "Shall the amended motion pass?" 

The amended motion passed by voice vote, and the Senate 
recessed until 1 :30 p.m. of this day. 

RECESS 
AFTERNOON SESSION 

The Senate reconvened at 1:30 p.m., pursuant to recess, 
President Leroy presiding. 

Roll call showed all members present except Senators 
Bilyeu, Kiebert, Lannen, Peavey, and Tominaga, absent and 
excused; and Senators Lacy and Little, absent and formally 
excused by the Chair. 

Prior to recess the Senate was at the Thirteenth Order of 
Business, Third Reading of Bills. 

Senator Peavey was recorded present at this order of 
business. 

The President announced that the motion to refer S 1016 
to the Fourteenth Order of Business, General Calendar, was 
before the Senate for consideration, the question being, "Shall 
the motion pass?" 
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March 13, 2006 
EXHIBIT 2 

STATE OF IDAHO 
OFFICE OF THE ATTORNEY GENERAL 

LAWRENCE G. WASDEN 

ATTORNEY GENERAL OPINION 06-2 

Hand Delivered 

Honorable Bruce Newcomb 
Speaker of the House 
Idaho House of Representatives 
STATEHOUSE 

Per Request for Attorney General's Opinion 
Regarding Swan Falls Agreement and Idaho Code§§ 42-234(2) and 42-4201A(2) 

Dear Speaker Newcomb: 

This opinion responds to the questions in your letter dated February 27, 2006, 
regarding the effect of Idaho Code §§ 42-234(2) and 42-4201A(2) on the use of natural 
flow to recharge the Eastern Snake Plain Aquifer. In order to respond to your questions, 
it is fust necessary to review the Swan Falls Agreement and to then consider the effect, if 
any, of Idaho Code §§ 42-234(2) and 42-4201A(2) on the Swan Falls Agreement. The 
questions presented are set forth below. 

QUESTIONS PRESENTED 

1. Is aquifer recharge a use to which Idaho Power Company subordinated its 
hydropower water rights under the Swan Falls Agreement? 

2. If Idaho Power Company subordinated its water rights to recharge under the Swan 
Falls Agreement, do the provisions in Idaho Code §§ 42-234(2) and 42-4201A(2) 
change the Swan Falls Agreement and create any vested rights or priorities in 
Idaho Power Company? 

1. 

CONCLUSIONS 

Under the Swan Falls Agreement, Idaho Power Company subordinated its 
hydropower water rights in excess of the agreed-upon minimum flows to all 

P.O. Box 83720, Boise, Idaho 83720-0010 
Telephone: (208) 334,2400, FAX: (208) 334-2530 

Located at 700 W. Jefferson Street, Suite 210 
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2. 

"subsequent beneficial upstream uses upon approval of such uses by the State in 
accordance with State law," 1 regardless of the type or kind of beneficial _use. 
Thus, the hydropower rights referenced in the Swan Falls Agreement are 
subordinated to aquifer recharge in accordance with state law. 

Idaho Code §§ 42-234(2) and 42-4201A(2) does not create any vested rights or 
priorities in Idaho Power Company because the State, as trustee, holds legal title to 
the water placed in trust and, in accordance with the Swan Falls Agreement, the 
State has the right to determine how the trust water will be used. Idaho Code § § 
42-234(2) ap.d 42-4201A(2) create only an incidental statutory benefit in favor of 
Idaho Power that the State is free to modify or rescind at any time. 

ANALYSIS 

I. 

THE SWAN FALLS AGREEMENT DOES NOT LIMIT THE TYPES OF 
BENEFICIAL USES FOR WHICH THE TRUST WATERS MAY BE 

ALLOCATED 

You have asked whether aquifer recharge is a use to which Idaho Power Company 
("Idaho Power") subordinated its water rights under the Swan Falls Agreement. This 
question raises the issue of whether the Swan Falls Agreement limits the subordination of 
Idaho Power's water rights to any particular types or kinds of beneficial uses, and 
therefore categorically excludes other uses for purposes of subordination. These issues 
present a question of the interpretation of the Swan Falls Agreement. 

The objective in interpreting a contract such as the Swan Falls Agreement is to 
give effect to the parties' intentions, which should be ascertained from the language of 
the contract, if possible. Tolley v. THI Co., 140 Idaho 253, 260, 92 P.3d 503, 510 
(2004). The contract must be viewed as a whole and in its entirety. Clear Lakes Trout 
Co., Inc. v. Clear Springs Foods, Inc., 141 Idaho 117, 120, 106 P.3d 443, 446 (2005). If 
its terms are clear and unambiguous, their meaning and legal effect are questions of law 
controlled by the plain meaning of the words. Id. If the contractual language is 
ambiguous, the parties' intent may be determined from the facts and circumstances 
surrounding the formation of the contract. Id. Contractual language is ambiguous if it is 
reasonably susceptible to conflicting interpretations. Maroun v. Wyreless Systems, Inc., 
141 Idaho 604,614, 114 P.3d 974,984 (2005). 

1 "Agreement" executed by the Governor, the Attorney General and the Chief Executive Officer 
of Idaho Power Company on October 25, 1984, for purposes of resolving the litigation regarding Idaho 

• Power Company's water rights at Swan Falls dam (the "Swan Falls Agreement") at 4, ,i 7(8). 
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As discussed below, the plain tenns of the Swan Falls Agreement compel the 
conclusion that Idaho Power subordinated its hydropower water rights to all future 
beneficial uses, including but not limited to aquifer recharge. Testimony given by Idaho 
Power's legal counsel in Idaho legislative hearings confirm the plain terms of the Swan 
Falls Agreement. 

A. The Terms of the Swan Falls Agreement 

1. Overview of the Swan Falls Agreement 

The Swan Falls Agreement had its origin in litigation over whether Idaho Power's 
water rights for its hydropower generation facilities on the Snake River had been 
subordinated to beneficial upstream uses. The Idaho Supreme Court held that Idaho 
Power had expressly subordinated its water rights at its Hells Canyon dams but not at the 
Swan Falls dam. Idaho Power Co. v. Dept. of Water Resources, 104 Idaho 575,586,661 
P.2d 741, 752 (1983). The court also held, however, that the mere lack of an express 
subordination provision in the Swan Falls water rights licenses did not mean that the 
water rights were unsubordinated, and remanded the case for consideration of the extent 
to which Idaho Power may have subordinated or otherwise lost its Swan Falls water 
rights under a variety of theories advanced by the State and other parties to the case. Id . 
at 583, 590, 661 P.2d at 749, 756.2 

The parties resolved this litigation by agreeing that a portion of Idaho Power's ~ 
hydropower water rights would be held in trust by the State of Idaho and that hydropower 
use of the trust water would be subordinated to subsequent beneficial upstream uses 
approved by the State in accordance with state law. This solution was a compromise 
between the State's desire to have immediate and complete subordination of Idaho 
Power's hydropower water rights and Idaho Power's desire to retain full ownership and 
use of its hydropower water rights until a new beneficial upstream use of the water was 
approved by the Idaho Department of Water Resources. It is against this backdrop that 
the subordination provision of the Swan Falls Agreement must be construed. 

2. The Subordination Provision 

The parties to the Swan Falls Agreement viewed it as providing "a plan best 
adapted to develop, conserve, and utilize the water resources of the region in the public 
interest." Agreement at 5, ,r l 1. This was to be achieved largely through the 
subordination provision of the Agreement. Miles v. Idaho Power Co., 116 Idaho 635, 

2 These theories included abandonment, forfeiture, adverse possession, equitable estoppel, and 
customary preference. Id. 
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637, 778 P.2d 757, 759 (1989) ("[t]he purpose of the [Swan Falls] agreement concerning 
subordination was to make more water available for future appropriators and to assist in 
the expansion of other beneficial uses of the water in the Snake River"). 

The subordination provision established certain minimum flows3 and provided that 
water accruing to Idaho Power's hydropower water rights above these minimum flows 
would be held in trust by the State of Idaho for "subsequent beneficial upstream uses": 

The Company is also entitled to use the flow of the Snake River at its 
facilities to the extent of its actµal beneficial use but not to exceed those 
amounts stated in State Water License Numbers [recitation of the 
applicable water right license numbers], but such rights in excess of the 
[minimum flow] amounts stated in 7(A) shall be subordinate to subsequent 
beneficial upstream uses upon approval of such uses by the State in 
accordance with State law unless the depletion violates or will violate 
paragraph 7(A). Company retains its right to contest any appropriation of 
water in accordance with State law. Company further retains the right to 
compel State to take reasonable steps to insure the average daily flows 
established by this Agreement at the Murphy U.S.G.S. gauging station .... 
This paragraph shall constitute a subordination condition. 

• Agreement at 3, ,r 7(B) (emphasis added). 

• 

The subordination language is straightforward. The Agreement expressly provides 
for subordination to "subsequent" beneficial upstream uses "upon approval of such uses 
by the State." These terms explicitly require subordination to beneficial uses approved 
after the execution of the Agreement. In the absence of any textual limitation to the 
contrary, the most natural reading of this language is that it includes not only new 
diversions for established types of beneficial uses, but also diversions for new types of 
beneficial uses recognized and approved in accordance with State law. It is a given that 
State law is not static and changes over time, and this is particularly true with respect to 
what uses of water constitute "beneficial uses." See Dept. of Parks v. Idaho Dept. of 
Water Administration, 96 Idaho 440, 447-48, 530 P.2d 924, 931-32 (1974) ("With the 
exception of the uses implicitly declared to be beneficial by Article 15, § 3, there is 

3 The agreed-upon minimums are average daily flows of 3,900 c.f.s. from April 1 to October 31, 
and 5,900 c.f.s. from November 1 to March 31, as measured at the U.S.G.S. Gauging Station below Swan 
Falls Dam and above Murphy, Idaho (the "Murphy Gauge"). Swan Falls Agreement at 3, i[7(A). 

The Swan Falls Agreement contains three express subordination provisions. Agreement at 3-4, 
,r,i 7(B)-(D). Two of these subordinated Idaho Power's water rights to certain junior uses that actually 
existed or were in the process of being perfected as of the date of the Agreement and are not directly 
relevant to the question presented. Id. at 4, 1il 7(C)-(D). 
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always a possibility that other uses beneficial in one era will not be in another and vice 
versa") (Bakes, J., concurring specially). 

Thus, under the plain tenns of the Swan Falls Agreement, if a proposal to 
appropriate water for aquifer recharge is approved by the State as a beneficial use in 
accordance with state law, the hydropower water rights held in trust are subordinated to 
such use. 

B. The Legislative History of the Statutes Implementing the Agreement 

While the Agreement is unambiguous, it is worth noting that the history of the 
legislation the parties proposed to implement the Swan Falls Agreement also shows that 
subordination was not intended to be limited to any particular type or category of 
beneficial use.4 The testimony of Idaho Power's legal counsel in committee hearings on 
Senate Bill 1008, the centerpiece of the proposed Swan Falls legislation, demonstrates 
particularly well that Idaho Power understood the Agreement included all types of 
beneficial uses subsequently recognized by state law. He testified before the Senate 
Resources & Environment Committee that "[ t)he Company feels it is critical hydropower 
be recognized as an element in consideration of new water uses that affect the river above 
Murphy. It is important that the statute and the contract do not prohibit development." 
Minutes of the Idaho Senate Resources and Environment Comm., Jan. 18, 1985, 48th 
Sess. (Idaho 1985) ("Minutes of Jan. 18, 1985") at 2 (testimony of Tom Nelson) 
( emphasis added). 

Similarly, at a subsequent hearing, Idaho Power's counsel stated that "[a]nything 
above the minimum flow the state is free to do as it likes," and that "[ o ]f course one of 
the big questions is what will future uses be of the remaining water." Minutes of the 
Idaho Senate Resources and Environment Comm., Feb. 1, 1985, 48th Sess. (Idaho 1985) 
("Minutes of Feb. I, 1985") at 7, 9 (Nelson testimony). These statements reveal that the 
parties intended to provide for subordination of the trust water to all future beneficial uses 
approved in accordance with state law. 

The statements of Idaho Power's counsel take on even more significance in light 
of the fact that the future use of trust water for aquifer recharge was an obvious 
possibility at the time of the Agreement. Statutes authorizing aquifer recharge, albeit on 
a limited basis, were first enacted in 1978, some six years prior to the Swan Falls 

4 See Agreement at 2-3, 16; id. at 8, ,i 13(A)(vii) (agreeing to propose and support a legislative 
program implementing the Agreement and conditioning effectiveness of the subordination provision on 
the enactment of corresponding subordination legislation); id. at Exhibits 1-8 (the proposed legislation). 
The proposed subordination legislation was enacted substantially as proposed and is codified at Idaho 
Code §§ 42-203B and 42-203C. 
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Agreement. See Idaho Code §§ 42-4201 et seq. Indeed, the 1978 aquifer recharge 
statutes invoked the same "multiple use water policy of this state" that the parties 
explicitly recognized in 1984. 1978 Idaho Session Laws, ch. 293, § l; Idaho Code§ 42-
4201(1) (emphasis added); see also Agreement at Exhibit 1, pp. 3-4 ("the promotion of 
full economic and multiple use development of the water resources of the State of 
Idaho") ( emphasis added). 5 Further, aquifer recharge had been recognized as a 
"beneficial use" in other states for several years. See McTaggart v. Montana Power Co., 
602 P.2d 992, 996 (Mont. 1979); Oahe Conservancy Subdistrict v. Janklow. 308 N.W.2d 
559, 564 (S.D. 1981). In this context. the absence of any evidence that the parties 
intended tp exclude subordination to aquifer recharge must be understood as meaning that 
the parties were aware that aquifer recharge would potentially trigger subordination under 
the Agreement in the future. 

II. 

IDAHO CODE§§ 42-234(2) AND 42-4201A(2) DO NOT CREATE ANY VESTED 
RIGHTS OR PRIORITIES IN IDAHO POWER COMP ANY 

Idaho Code § 42-234 declares that the appropriation and underground storage of 
unappropriated water for purposes of ground water recharge is a beneficial use, and . 
authorizes the Department of Water Resources to issue permits to appropriate for such 
uses. The statute also provides that such rights are secondary to prior perfected rights, 
including those that might otherwise be subordinated by the Swan Falls Agreement: 

The rights acquired pursuant to any permit and license obtained as herein 
authorized shall be secondary to all prior perfected water rights, including 
those water rights for power purposes that may otherwise be subordinated 
by contract entered into by the governor and Idaho power company on 
October 25, 1984, and ratified by the legislature pursuant to section 42-
203B, Idaho Code. 

Idaho Code § 42-234(2).6 

Idaho Code § 42-4201A(2) is identical in relevant part. By their terms, these 
statutes make a licensed right to beneficially use water for underground storage or aquifer 
recharge secondary to the hydropower water rights held in trust by the State of Idaho 
under the Swan Falls Agreement. Thus. the question is whether the statutes give rise to 

5 Presently codified at Idaho Code § 42-203C. 
6 The language of Idaho Code §§ 42-234(2) and 42-4201A(2) is an express acknowledgement 

that the subordination provision would apply to aquifer recharge in the absence of the 1994 change to the 
statutes making recharge use secondary to hydropower use under the Swan Falls Agreement. 
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any vested rights in Idaho Power Company that permanently trump the subordination 
provision of the Swan Falls Agreement. Under the plain language of the Agreement and 
the relevant legislative history, the answer to this question is clearly "No," for two 
reasons: ( l) the State holds legal title to the subordinated portion of the hydropower 
water rights in trust for the people of the State of Idaho and Idaho Power, and (2) as part 
of the Swan Falls Agreement, Idaho Power bargained away any right to assert a vested 
right in the trust water. 

The Agreement and the implementing legislation resolved the Swan Falls 
litigation principallx by transferring legal title to a portion of Idaho Power's hydropower 
water rights to the State, which holds the rights in trust for the benefit of the people of the 
State of Idaho and Idaho Power. Agreement at 8, ~ 13(A)(vii); id. at Exhibit 7B; Idaho 
Code § 42-203B. Hydropower use of the trust water is subordinated to subsequent 
beneficial upstream uses approved by the State in accordance with state law. Id. 

A Statement of Legislative Intent for Senate Bill I 008, the centeipiece of the 
legislation proposed and enacted to implement the Swan Falls Agreement, was prepared 
and read into the Senate Journal and describes the trust as follows: 

[T]his trust arrangement results in the State of Idaho possessing legal title 
to all water rights previously claimed by Idaho Power Company above the 
agreed minimum stream flows and Idaho Power Company holds equitable 
title to those water rights subject to the trust. The Idaho Department of 
Water Resources is the entity which makes the determination of whether 
water is to be reallocated from the trust under the criteria of Section 42-
203C and in compliance with the State Water Plan. The Company's rights 
may be asserted by the state, as trustee, and by Idaho Power Company, as 
beneficiary of the trust, and as the user of the water right. Idaho Power 
Company is not the sole beneficiary of the trust, however. Future 
appropriators, as persons on whose behalf the trust waters are held, may 
seek to appropriate the trust waters in confonnance with State law. The 
State acts as trustee in their behalf as well. At such time as a future 
appropriator is granted a water right in the trust waters, Idaho Power 
Company's rights in such appropriated water become subordinated. 

Statement of Legislative Intent S 1008 ("Statement of Legislative Intent"), JOURNAL OF 

THE STATE SENATE, 48th Sess. (Idaho 1985) at 58-61, 60; see also Minutes of Jan. 18, 
1985 and Minutes of Feb. 1, 1985 (testimony by Idaho Power's legal counsel describing 
the trust arrangement). 

Thus, the State, as trustee, holds legal title to the hydropower water rights 
referenced in the Swan Falls Agreement to the extent they exceed the agreed-upon 
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minimum flows, and has the authority to manage the trust water for the benefit of the 
people of the State of Idaho and Idaho Power. Under the Agreement and the 
implementing legislation, Idaho Power surrendered its legal title and control of the water 
rights above the minimum flows. Idaho Power retained only an equitable interest in the 
use of the trust water until such time as the State approved a subsequent beneficial 
upstream use in accordance with state law. Thus, as trustee, the State has exclusive 
authority to determine how the trust water will be allocated. 

This understanding is supported by the express language of the Swan Falls 
Agreement, which provides that other than the legislative program that implemented the 
Agreement, legislation enacted after the effective date of the Agreement has no effect on 
it: 

This Agreement is contingent upon certain enactments of law by the State 
and action by the Idaho Water Resource Board. Thus, within this 
Agreement, reference is made to state law in defining respective rights and 
obligations of the parties. Therefore, upon implementation of the 
conditions contained in paragraph 13, any subsequent final order by a court 
of competent jurisdiction, legislative enactment or administrative ruling 
shall not affect the validity of this Agreement. 

• Agreement at 8, ,r 17 ("Subsequent Changes in Law") ( emphases added). In other 
words, the parties expressly agreed that legislation passed after the Agreement became 
effective would not void the Agreement or change the parties' rights and obligations as 
established by the Agreement. Part of the contractual agreement was Idaho Power's 
acceptance of beneficial upstream uses upon approval of such uses by the State in 
accordance with state law. 

• 

The language in Idaho Code §§ 42-234(2) and 42-4201A(2) regarding the Swan 
Falls Agreement was enacted some ten years after the Agreement was signed. See Idaho 
Session Laws 1994, ch. 274, § 1, p. 851; id. ch. 433, § 1, p. 1397. These statutes reflect a 
policy decision at the time to treat aquifer recharge as a secondary use. But, as noted 
above, the state as trustee is free to change the policies regarding the use of the water held 
in trust.7 

This interpretation accords with the parties' intent as revealed by the legislative 
history of SB 1008. In testimony before the Senate Resource and Environment 
Committee, Idaho Power's attorney left no doubt that the Agreement ultimately controls 

7 Once a subsequent beneficial upstream use becomes a vested right, the water subject to 
that right is no longer part of the trust water. 
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subordination, and that statutorily increasing the amount of water actually available to 
Idaho Power merely creates an incidental benefit that the State is free to modify or 
rescind at any time: 

Senator Crapo: 

Tom Nelson: 

Senator Peavey: 

Tom Nelson: 

Senator Peavey: 

With regard to the portion of the contract that says that 
subsequent legislative changes don't impinge on the contract. 
Would you clarify, what subsequent legislative changes 
would do to the status of [the] Idaho Power water right with 
regard to changes in minimum flow? 

As the contract and the statute work together, the state could 
obviously increase the minimum flow at Murphy anytime 
they wanted. The Company would have no rights involved in 
that decision. If the state wanted to reduce that minimum 
flow below the seasonal 3900 and 5600 it certainly is at 
liberty to do that. However, the contractual recognition of the 
Company's water rights at that level would remain at those 
levels and therefore the Company's rights would not follow 
the minimum flow down in that instance. The contract would 
still define it as the seasonal 3900 and 5600 . 

What would be the flip side of Senator Tominaga's scenario 
in case the state wanted to raise the minimum flow? How 
would that work and would there be any problems? 

In a situation where the state raised the minimum flow, the 
Company's subordinated rights would remain at 3900 and 
5600. However, that increase would then make the company 
the beneficiary of that increase [sic] flow and I as read both 
what we have as those minimum flows operate, the company 
would be a beneficiary of the higher flow and entitled to 
protect it or to try and make the state enforce it if it raised the 
flow but at the same time didn't put mechanisms in place to 
really make it work. 

When you say "to protect the new higher minimum flow," 
you aren't saying then that the state couldn't after it had done 
that, relower that to 3900, that would be at the state's option, 
would it not? 
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Tom Nelson: You are right. Anything above the minimum flow the state is 
free to do as it likes. 

Minutes of Feb. 1, 1985, at 3, 7.8 

In the February 11, 1985, hearing, Senator Little asked Idaho Power's legal 
counsel that if ''two years from now we don't like [ all these bills fulfilling the 
Agreement] and parts are repealed, will that affect the agreement made between the 
power company and the state." Minutes of the Idaho Senate Resources and Environment 
romm., Feb. 11, 1985, 48th Sess. (Idaho 1985) at 1 .. Idaho Power's counsel replied: 

[T]here is a provision in the agreement that says the agreement remains 
binding even in the face of changes in the law. If the legislature wants to 
undo this whole thing next year, that is its prerogative. The only thing the 
legislature does not have power to do, would be to change the contractual 
recognition of the company's water rights at Murphy gage [sic]. 

Id. (Nelson testimony). 

Legal coW1sel for the Office of the Attorney General testified during the same 
hearing in regard to the general trust concept that "the ultimate control over those trusts 
does rest with the Legislature. They created those trusts and of course they can alter 
them or take whatever steps are necessary." Id. at 12 (testimony of Pat Kole). Idaho 
Power's attorney then testified with regard to hydropower water rights placed in trust 
under Idaho Code § 42-203B that "[i]f you were subordinated you would have no right 
to compensation and it is solely the Director's discretion as this is written to implement 
the constitutional provision." Id. at 13 (Nelson testimony). 

These exchanges demonstrate that the parties intended the Agreement to control 
the parties' rights and obligations with respect to subordination of the trust water, 
regardless of subsequent changes in State law. See also Statement of Legislative Intent at 
59 ("While the State may later change the minimum flows, the recognition of the nature 
of the company's rights will not change"); Minutes of Jan. 18, 1985 at 18-19 (written 
testimony of Attorney General Jim Jones at 5-6) ("If the public interest criteria is not, 
after trial and error, precisely what the legislature desires, the standards can be changed 

8 Likewise, when discussing the reservation of 150 cubic feet per second of the trust water for 
domestic, commercial and industrial uses before the Senate Resources and Environment Committee, 
Idaho Power's attorney testified, "it is essentially a reservation of that much water for those purposes and 
subject always to change by the Water Board as it finds out if it is too high or too low." Minutes of Jan . 
18, 1985, at 5 (Nelson testimony). 
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without affecting this agreement, state legal ownership of the water rights involved and 
the trust arrangement established"). 

It was understood that subsequent changes in state law would not reduce or 
enhance the State's authority over the trust water or the rights established by the 
Agreement. Just as the State cannot reduce Idaho Power's rights under the Agreement 
with regard to the unsubordinated portion of the hydropower water rights, Idaho Power is 
simply an incidental beneficiary of any State law governing the trust water. This aspect 
of the Agreement is crucial, because the overarching intent was to put control of the 
reallocatiol! of the trust water in the State's hands, and to provide the State with the 
flexibility necessary- to promote full economic and multiple use development of the water 
resources of the Snake River system. See also Minutes of Jan. 18, 1985, at 18-19 (Jones 
testimony at 5-6); Agreement at Exhibit 1. 

It is thus evident that any subsequent changes in statutory language such as the 
relevant portions of Idaho Code §§ 42-234(2) and 42-4201A(2) do not trump the Swan 
Falls Agreement for purposes of subordination or give rise to a right of compensation 
regarding use of the trust water. These statutes may have worked to Idaho Power's 
benefit but the legislature has the authority to change this policy at any time. 

Nothing in the legislative history of Idaho Code §§ 42-234(2) and 42-4201A(2) 
can be viewed as requiring a different conclusion. The only reference to the Swan Falls 
hydropower rights in the legislative history of the recharge statutes is a single statement 
by a representative of the Idaho Water Users Association that the language regarding 
privately owned electrical generating companies was "to protect and verify the 
agreement on Swan Falls." Minutes of the Senate Resources & Environment Comm., 
March 9, 1994, at I (testimony of Sheri Chapman). This statement is essentially 
meaningless for purposes of interpreting the Swan Falls Agreement, because, as the 
statement recognizes, the Agreement speaks for itself, and by its terms is fully integrated 
and sets forth all of the parties' understandings. Agreement at 9, 1 19. Further, the 
statement was made by a non-party ten years after the Agreement was executed, and 
cannot be viewed as probative or reliable for purposes of determining the intent of the 
parties at the time they executed the Agreement. See Pinehaven Planning Bd. v. Brooks, 
138 Idaho 826, 829, 70 P.3d 664, 667 (2003) ("the Court must determine the intent of the 
parties at the time the instrument was drafted"). 

III. 

CONCLUSION 

The plain terms of the Swan Falls Agreement, as well as the facts and 
circumstances surrounding the Agreement, conclusively demonstrate the parties' intent 
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that the hydropower water rights held in trust by the State would be subordinated to all 
beneficial upstream uses approved in accordance with State law, including aquifer 
recharge. The Agreement and implementing legislation also demonstrate that the 
provisions in Idaho Code §§ 42-234(2) and 42-4201A(2) regarding the Swan Falls 
Agreement only created an incidental benefit in favor of Idaho Power, and did not give 
rise to any vested rights or priorities. 
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STATEMENT OF RAY W. RIGBY 

March 13, 2006 
EXHIBIT 3 

BEFORE THE IDAHO HOUSE OF REPRESENTATIVES 
COMMITTEE ON HOUSE BILL ---

Re: Swan Falls Agreement 

My name is RAY W. RJGBY. I reside at 2131 N. 3000 W., Rexburg, ID 83440, and 
practice law at 25 N. 2nd East, Rexburg, ID 83440. I appreciate the privilege of appearing before 
this committee on a subject matter, the Swan Falls Agreement, that I spent a lot of time on back 
in the 60s and periodically ever since. 

A brief summary of my background and experience are as follows: 

A. I was a member, by election, to the Idaho Senate for four terms, between 
the years 1964 and 1972, where I served for a time as Assistant Minority 
Leader and also as a member of several Senate committees, including the 
Natural Resources Committee. 

i. In particular, with Attorney William Holden representing the 
Governor, Vard Chatbum representing the House of Representatives, 
and myself representing the Senate, we drafted, from all of the ideas 
submitted to the legislature, after the passage of the Constitutional 
Amendment allowing for the same, the extensive water resource 
legislation, and created the State Water Resource Board. 

B. I was admitted to the practice oflaw in the State ofidaho in October 1950 
and am admitted to the practice of law in the Courts of Idaho, Federal Courts, 
and the U.S. Supreme Court. 

C. I am also a rancher and cattleman, with ranches located in Jefferson, 
Madison, and Fremont Counties, Idaho. 

D. I have served as an officer and director of the North Fork Reservoir 
Company (Henry's Lake) for the past 46 years. 

E. I am a Past member (12 years) and National Chairman (2 terms) of the 
Interstate Conference on Water Problems (1967-1978). 

F. I was a U.S. State Department Delegate to the United Nations World 
Conference on water in Argentina, 1977 . 
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G. I am a past member and chairman of the Legal Committee 
and the Full Council of the Western States Water Council (1973-
1988). 

H. I was a member of the Natural Resources Committee and Chairman of the 
Western States Conference-Council of State Governments (1968-1972). 

I. I have served as an attorney for the Committee of Nine, Mitigation, Inc., and 
numerous claimants in the Snake River Basin Adjudication. 

The Swan Falls Controversy 

1. As was said by Robert R. Lee on August 20, 1983, in a statement on Swan 
Falls (Exhibit A), the Idaho Power Company received licenses on the three 
Hell's Canyon Dams in spite of the Idaho Constitutional Provision that, in 
substance, the legislature may limit the use of water for power production, by 
agreeing with the State and the Federal Power Commission to subordinate 
hydroelectirc development to all upstream development. (See Exhibit B, which is 
an excerpt from the record of the hearings before the Federal Power Commission 
on the Idaho Power Company's application for licenses on the Hell's Canyon 
dams and power plants.) (Also, see Exhibit C, which is a memorandum to James 
E. Bruce, President of the Idaho Power Company at that time, from his attorney 
Thomas G. Nelson, which confirmed that concept. Note at the top of page 2, the 
reference to Article 41 of the license issued for the Hell's Canyon Project 1971, 
which provides in substance that, "The Hell's Canyon Project shall be operated in 
a manner not to interfere with future depletion with the flows of the Snake River 
and its tributaries, or prevent or interfered with the future upstream diversion and 
use of such water ... for the irrigation of lands and other beneficial consumptive 
uses in the Snake River water shed.") 

2. After Idaho Power Company received licenses to establish and operate the three 
dams and power plants in Hell's Canyon, they found they had an excess of power 
in the summer time, with its loads peaking in the winter time, and so it set about 
looking for summer loads to increase its earnings by utilizing its tremendous 
summer time generating capabilities. This continued to produce increased 
revenues. 

The time came, however, when Idaho Power Company developed a shortage 
of power and some of its customers and stockholders proceeded through the Idaho 
Public Utilities Commission and the courts to require Idaho Power Company to 
retrieve its water rights, which were being used by upstream users pursuant to the 
claimed subordination agreement by Idaho Power Company. The case ultimately 
went to the Idaho Supreme Court, and on November 19, 1982, the Supreme Court 
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ofldaho, in substance, concluded that the licenses for the three Hell's Canyon 
Dams included the provisions concerning subordination, but the Swan Falls Dam 
did not (which therefore applied to all ofldaho Power's upstream dams and 
powerplants). fu effect, the Court said that regardless of the intentions of the 
parties, all the licenses for all the other power plants except the Hell's Canyon 
power plants had not been amended to include the subordination. (Exhibit D, 
Supreme Court Opinion No. 13794 found in Vol. 82 of the Idaho Reports, pg. 95.) 

3. Consequently, the Idaho Power Company filed an action in the district court of 
Ada County against approximately 7,500 water users to quiet title to their water 
rights {Reference 1). 

4. Governor John Evans and Attorney General Jim Jones determined that this 
dispute would greatly affect the economy and well-being of the State and decided 
to look for solutions to the problem. Governor Evans formed a task force to 
advise him in his deliberations and negotiations with the Power Company 
(Reference 2 contains the names of those task force members). I was a member 
and Chairman of Governor Evans' task force on Swan Falls. 

5. This committee met on several occasions and received a multitude of 
statements and documents from various people and agencies. After lengthy 
negotiations by and between the parties involved in the Swan Falls dispute, 
subordination was agreed upon as well as the amount of water that the Idaho 
Power Company would agree to be licensed to upstream uses by the Idaho 
Department of Water Resources, pursuant to law. The committee made 
recommendations to the Governor (Exhibit E). 

The final issue concerned the question of who would hold the title and use of 
said released waters until they were granted by license for upstream use through 
the Idaho Department of Water Resources. The Idaho Power Company wanted to 
retain title and use of the water until that occurred. The Attorney General and I, 
speaking for the committee vigorously opposed the Power Company retaining title 
to the water right they were giving up. The negotiations came to a stand still. 

I recalled a recent incident where a child had been taken from its parents and 
the legal rights were held by the State in a trust relationship until an adoption 
could be completed. I recited other similar incidents and told the parties that if the 
State could be the trustee of a child, surely it could be the trustee of those water 
rights. This broke the "logjam" and I called the State police and told them to go 
up in the mountains in the Soda Springs area and get the Governor, who was 
helping to round up the family cattle herd, and bring him to Pocatello, where we 
met and came to a final conclusion of the dispute (see Exhibit F, The Idaho 
Statesman news article). 

The so-called Swan Falls Agreement in 1984 was signed by Governor John 
V. Evans, Attorney General Jim Jones, and President of the Idaho Power 
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Company James Bruce (Exhibit G) . 

6. I have reviewed the Idaho Attorney General's Opinion 06-2 (Regarding Swan 
Falls Agreement and Idaho Code§§ 42-234(2) and 42-4201A(2)) a copy of which 
you have received from the Attorney General (Reference 3); also, I have also read 
and studied at length the Legislative History Concerning the Swan Falls 
Agreement (45 pages), which will be referred to several times during your 
hearings and debates and we would be glad to furnish any of you a copy of the 
same at your request (Reference 4); and I have reviewed my extensive repository 
of documents, which I have kept over the years since serving as the Chairman of 
the Governor's task force on Swan Falls. 

7. I concur in the wording and content of the questions asked the Attorney 
General by Honorable Bruce Newcomb, Speaker of the House, Idaho House of 
Representatives, and in the conclusions reached by said Attorney General in 
answering those questions. 

8. I believe that under the Swan Falls Agreement, Idaho Power Company did 
"subordinate its hydropower water rights in excess of the agreed-upon minimum 
flows to all 'subsequent beneficial upstream uses upon approval of such uses by 
the State in accordance with State Law,"' and "Thus, the hydropower rights 
referenced in the Swan Falls Agreement are subordinated to aquifer recharge in 
accordance with state law," and that "Idaho Code §§ 42-234(2) and 42-4201A(2) 
does not create any vested right or priorities in Idaho Power Company because the 
State, as trustee, holds legal title to the water placed in trust and, in accordance 
with the Swan Falls Agreement, the State has the right to determine how the trust 
water will be used. Idaho Code§§ 42-234(2) and 42-4201A(2) create only an 
incidental statutory benefit in favor of Idaho Power that the State is free to modify 
or rescind at any time." 

9. I submit a statement I made on the question "Swan Falls and Minimum Stream 
Flows in Idaho" as Exhibit H. 

10. I concur in the statement made by Senator Laird Noh, formerly Chairman of 
the Committe on Resources and Environment, dated August 25, 1983, and the 
conclusions and legal opinion of the Attorney General of the State ofldaho. 

11. The Statement of Purpose on RS 10298 of a prior session of the legislature 
states as follows: "Development is provided for by the subordination of all 
existing and future hydropower water rights." I concur with that statement. 

12. The case of Miles, et al., v. Idaho Power Company, et al., in a 1989 opinion 
No. 114, states, with regard to the Swan Falls Agreement, "The purpose of the 
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agreement concerning subordination was to make available more water for future 
appropriators and to assist in the expansion of other beneficial uses of the water in 
the Snake River." 
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F:\WP6\DK\SWANFALL.STA Pagigb 6fuf 5 



_,,, r 
,t •, :"3' • 

...,........., ---- -, -... 

• J 

• 

• 

March 13, 2006 
EXHIBIT4 

SWAN FALLS STATEMENT 

by 

ROBERT R. LEE 

August 20, 1983 

The Idaho Power Company received the very valuable Hells Canyon 

license permits to produce power at Brownlee, Oxbow and Hells Canyon 

Dams only because the water users of the Snake River Basin agreed, provided 

the water rishts for power production were subordinate to upstream use for 

irrigation, and other purposes. Thus subordination provisions were written 

into the Federal Power Commission Licenses and some of the licenses issued 

by the State of Idaho. 

There was also a clear understanding at the time that there was a 

"defacto" subordination of all upstream power rights on the small dams 

owned by the Idaho Power Company. Otherwise, there was no need to insist 

on the subordination clauses fbr the Hells Canyon Dams since lack of sub

ordination of the ?CW~r rights upstream at Swan Falls and the other I.P.C. 

darns would require the water !:o be released anyway. The "defacto'' sub

ordination was wholly endorsed by the Idaho Power Company and they actively 

promoted irrigation development above Swan Falls Dam. In fact, the Idaho 

Power Company proposed the joint venture, Swan Falls-Guffey Project with 

the State of Idaho as a program to accelerate the development of desert 

lands an<l further diminish the flows at Swan Falls. 

The Idaho Power Company supported the subordination of power rights 

at the proposed Swan Falls-Guffey Project at Idaho Water RQsource Board 

Hearings and in Idaho State Legislative Hearings. Thus, subordination 

language at Swan Falls-Guffey became State Law. The 1971 statute reads: 

The joint venturer shall petition the Federal 
for insertion of a license condition subordinattng 
power right to future upstream depletionary use." 
Laws, Ch. 265 P. 1064) 

Power Commission 
the pro.1ect 
(Idaho Session 

Unfortunately this project was abandoned by the State because of 

environmental objections. Had the dam been built the current issue would 

be moot. 
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The Idaho Power Company has changed its previous policy which 

recognized upstream depletion as being paramount. In doing so it has 

broken a solemn covenant with the water users of the Snake River Basin.· 

There are now pending law suits by Idaho Power Co. against 7200 existing 

water rights holders above Swan Falls and all future water development in 

the Snake Ri~er Basin is now.threatened. 

T"ne Swan Falls power license now being considered for relicensing to 

the Idaho Power Co. by the Federal Energy Regulatory Connnissions must 

include subordination language. If that is done the current Swan Falls 

problem will be solved without further Idaho Legislative action or court 

action • 

,_ 
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havinc ondomnont funds t:0 lnvo:Jt aml a rood many of the 

lo.rcer uni vorn i tio:J, ·pr•ivato ly-snrroi-ted uni vo1•:J 1 tic !l of the 

coW1t1•y, aro 111:..cHiao nu111bcrccJ mnonr• our bondholdor::J -- or, 

rather, nho.rom-mcr!J -- no \•;ell C.:J D. nll!ub,c·r of tho lcrp:cr 

pennion trur3t:J, employee pcn~iun tru:Jtn. 

() 
L Cnn you sto.to porccnt[wm·11::,e i·1!mt porccnta.rc of your 

stoclc 1::i o\·:nod hy vrtmt you lllifht call 1nd1v1dunl, ::rniall 1n

veatorD7 

A Yc:.i. _Appr-oxlmntoly 93 per cont of our ohoro mmor.3 

a.re individual o·::ner=,, v1c:n und uo1;:cn, \·rith a .i'Cill' joint 

accounto, nnd npproximu tcly 7 pct' ccn t or our totnl out::stnnd 1.ng 

shnres hro in the ha.ntln of thc:::o in:;titutiona of ·tho cho.ra.ct:3r 

I havo ju3t described to you. 

Q Doc o any one 1n<l1 v 1c.1uc..L m:n lm:, lo.rr,o p::ir cant of 

-your st.De.:!~? 

A 'rho!·e i::i no uinelc 1nrJ1.•:lduol or 1nutitut1on tlmt 

o•.-:ne more tlrnn,. 11' my memory riCl'VC!J 1:ic J:-icht, nt our last 

count, about 2 pc1• cent of tho rihurn::.i or •Jotinr; control of 

Idaho Pm-ror. The majorlt:,r of 01u· votln,, control ro!Jt:J in the 

11 Pacific Cou8t StnLc!J, tmrl olJ011t ::01;1t?d1lnr: O\·cr 50 ror c:cnt 

01' tl10.t control :l:.: in tho l10.nd2 of 11Hl.lvt,l11n.l::1. 

Q. llill :;ou tlc!".lcr11)n [Cnr..::rnlly cll'J territory :;ou1• 

c or:1pany ocrv0. 1, ;•. 

A \·!ell, our cor.11~m1:; ~c::::· 11 lco o~~u la confined entirely 

to tl10 oo-cnllcd Snake P..1.•1:Jr \·nllc:_,·, ~· uzm ln g r rom E!l ~ tc rn 
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Orof".on prntt:1 lnrr-Dl:v n1, .. ,:~ the m:lln l.tnc of' tho Union i'ac:if_lr 

Railroad t;o u J)olnt aa:Jt of' Poc.:.tnllo 01vJ-• Jouthwa.rn acro:J3 til0 

!lovarln lino into Hor-thorn Hcvn,10 crnrJ north I'roru tho 11:a.ln lint:? 

of the Union 1inclflc n 1ru.t:xim11m of prohnbly 175 to 200 milo!-l 

Q find r.,.1.Jout hou far doon y0ur t;crritor!' 1•un en!Jt rn 

uo st would :,011 ap1:1·ox1.mo to 7 

A PrP.tt:v clo.sc to 1i50 mile!'! r.nut cmrl uc3t. 

Q Hho.t t:1pe oi' pone:r plantn doc::, you1• cm11pnny 11~c'i 

A 0u1• conpru1y :tu n 100 r,01-. cent hydJ>oclcctri~-ope1•t.~t.i.;1r. 

utility, 

Q Dncn tltf! Snnl::o Rl11cr pla:1 r..n.v importnnt; p1.rt in t:.h0 

economy -of ~;ou.1• tcrritor:-r other t!1.:i.n ns n produr.or of pouor? 

A Our c.1•r.'J. n:.i sucl1 I v1ould ~oy 1:J al.mo:-.! t co•cpl.:~tcly ... 
dopenclcnt ur,on th,! :.11oko Iavcr awl it:J trihntoricD. bccau::;o ~-10 're 

locotod ....1.n a :rnm1-a.rid 1•cr:•ton uitll or,rro;-:.tm.1tcl:;- ten inchec of' 

a.r.nuo.l p:i.•cc .tpl t<l U.on. 

Its primary econom~ 1~ groun~cd in afrir.ulture, nnd th0 

wa.tora of the Sna.l:c I!iver j_")J.'ovido the llfc blooC for both our 

rlome:Jtic, our nr,l'icuJ.turul, our 1nrj11::itrl-~l end our hyt.lroolecb•j.c 

001J rco-n. 

Q Hiint 11:..'.~J ln WPlo 1~cn•J1•11.LL:1 or U1Q i-;f!tc~•a or tho 

3nal-.:'.J River 11w1 i t:-:1 tr•1bu !;o.ric s ti101·Q tlirou,~11 :,·0ur torr i tor·y? 

A '.·liJ 11, the u::i.ta,•:J of' tho :.rw.1.cc, of cour sc, arc uncd 

prir.n:i-ril"] to flrut·. vrovirJc for tlir~ ~o-c.·1LL1;rJ con:iuraptivo no8rl~ 
--:_______ ·-·--~-- --·-

Qf tho aron 1Jnd ti19n to ::H.n~nJ :: tho 11:,•rJrou loc tT>lc pouor wl11r.h 
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furnlohcn tile oJ.ci:ta•lc :.1 • 1·•::i_co to t!io p:::ioplo of tho o.rcn wh1• 

. 
I hu vo de :ic ribcd l1c1•0. 

Just sponlclnr. in a. ,-,.:onoral \·my, h0t·1 cxtcno1vo i=i 

tho irrieatlon clovoloplilcnt throur,ll ;,'Our □crvlco aron? 

A Woll. ll•1•1p;o.t lon dcv0lcp!!lont ln Idaho hnn bcon 

proe:rooawr: for ::::-.orro Go or G:j yc1.1ro, ui,-:!n thln oapobru:1h lm1?. 

f1r3t began.to be rccla~.r.1ccl frolll tho dooort, onr:] nt tho pro~:ont 

ti.mo 1·re ha.vc under 1rrir;nt1on in ouP t.crv ice nrco ::wmm·:hcro 

i 
Y I ln tho nc irhborhoor] of 2,500,000 to 2, Goo, 000 ncro ::1 of lo.r,<1. , ______ 

ti:, :1 ) Q Jinc) I believe 710u h.n 11e in•llcat.nrJ olrc.:irJy the.t :;our 
! 
I 

11 { cuntomorn cunorc..J_ly nr0 qn1 to dcpornlent on thi:J \'rater ~upply 

f'rom the !3nnko IU•.'Ol' nnd it::, trlbu.tnr1c!J? 

• i--l ___ A 
1-1····1 Q-·-

'l'hnt'a truo: ti1(!y e,.1,e • 

1 

;'.> I . thin- wo.tcr' nuppJ.:,· 7 
I 
' 

(, ! A : -~-~~~-~~=lli!E..l•i~.1"t:J1o~~b; th~~n"' d h·cc-i;- IJ.l)Q_:·h:o~.-1.hcJ_{i~~·c: t~ 

i affect- on ou1r0Ufil1fe·::i::1. fi1-thc-·.i•l1~Gt-r;iv.c·o·~ 11>-;- tt~~ ·;~urea 

J i. of our hydroclcr. t1·1-;·---f~3~;~;atJ~on_j,iJ1lc!l ::;i~rpltc 3 tho po\-:CV 
I•~•-•. • •-.,'I,- . ...-,~__._., • .,.,. r~-. ,....._.. '·-· ""•· 

:1 
, :i that 1o bo :tnc. _,iEo:cfj~g_~_ho.~i,:.·~~-;;.tc~pTtort~,.r-~j~=-n~~-=-r,p1:lr_i11g_., _or 

\ 

ll --- --- -. c_ --

;I 1 r r i f:IJ. t ion- \1-ii t~i-, l~.: i1-~_0::SI~r,~"i:i.0J)~o..=.i-::a:~~ r= ti 10-· 11: n<l•_~_b:: rn,·;;.:•:ffr§ ·1_, t 
,I ... .., _ ... ..... , --~ - ---- . ....,.~~~-~-.....:.r-~k.u.l~......,-·· ·· 
;t -·,. -·. ----- _____ .,.....,..__,,~->tf"+~tr-'i',;::;:::J.''"- ::t>&t-:;fB-,,_, 1::-;::i.':t,;te.Jt-:.>:."7,r·"~~-~:"'" ... "?":"f~~~;_~----:.f---;-:-- .. ~-•---:::.:-"~. ;--;,:-•-

1i ~ unr.1 er·· c"l.1 I ffvll t 101) ,.~it:L ikl-: au~• n::.:O.f~ricii.l tu l"U~ 11~. t,Jj,i;. bric kbonn,._c:!)J 
~: ·-- .;.-...::~-,./ii,_,,,..~._:,.,~--
j, _,.-

'. ouroco1101ay--:-InTE•.:f'··snilb:f': ... fil'vc1~ V-v.llc:;r-;~· -ti~,,- p'f'b8f-.(Yri t-y-·-ni1rr tl1c 
. •--.,.,._.r• •• ,, -- -•- -....,,.L-.~--~------~--~·-•---,:....,....•_..~._, ....... ••'w.•-- ,._:.., -~•-·----__....-,.:,..._...,..;-..._,..,_, ~---·•-• 



'( . 

Q /1n,J •·1ould that i.Jo truo n:; to ·::he future fl'0t·1th 

tho ar0a if' it occurs? 

1\. tt c~rt3.tnly t:111 be truo n:J to tho futur0 rrm, 

of th0 l!.rc,.,,. lJ~co11oc I t!1.:.tn1r th~ !3nak0 R-tvc!' Vallo;i, 10 fut1 

111:Ja in tit: r.on ti11uin:-; dcvcl0i:m~nt in ,:m ordnrly fa!lhion Qf 

t.ho yct-undov1:Jlor2u a:rcbJ.c L-:i.nd. ::me that; dovclr>pll!~nt wlll c~ 

dt1·cctly dopcnc)P.nt 11i;on tJ1~ uu<J of ·tile S,1rdcc Pivcr wnte1' onrJ 

.lt:J tt•ibut:.o.riD:J i'or tho l''),:-;J.n.r.1ni;ion 0.r t;i10nr? nc.Jd:l.ticnn.l o.crc.H3~ 

Q Hen ~:our r.onns11Jy nr.Joptcr'l ,'1.r;y 1Jo.l..:!.cy fop tho inte-

r:rn tion or Jo;Ln t '18e o.f' th•= t-ru i:cr for "il·:t>i:311 t ton an,] h:yrlro-

0lectric 

.ruturl)? 

~le V'J lo! 1ri!c n-i; 

R- c~ .c_h, 
nn1l o.o ro:..~n::c to the rr-c.,; ~ fr,c_ 

. •-~, A 
Holl, oui- ~ 

:~ 
!urn h11.<1 n vcr ~• f 1.r•n ~nd -----,.., 

I 

" " 
0 r t~--------;~~t~j l"l · -·:J,·;·n ~,:-3 _;i 'J•~r ~·: a tor.: 

J' 
17 

rl 

13 
!! 

h:·urooloct1•ic r,o·::nr t·:itll i;Jn nocrl~ or t11c.t t·:a.trn• for 1rr1rn-

l1 
I') ., 

i: 

:--., 'I I 

:·, 

:2 

::'.l 
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4 that of tho irrirntor or t.llo farmor. 
-----··-- .............. ~ ---- -

5 

6 

1 

n 
-..,,......------~-""--=---=-=-:;;-;;;::;;;;;..,;:;..---~---~-----~--

9 is::mcd f'or tt1-3 three proj.)c tn hc:c·c J.n•rnl vurJ Oxbo\·/, Bro•;ml'1o, 

!O 

. --- -·-~ - ·---- --· -:-__,._-~ -
and ~n -;ll? 

----·- ... ----- ---"-1;= --------== -::~--~ ---

11,=I 
,~ G~cciflc rc::icrv::tion 01· provJ.2ion \•1hJ.d1 I h:r,1c ju!:it rJencribed. 

'I 

Q '.rhc.t they \·!112. be lubor·(iln:1tc to- .'.!.ll future irrlrn.-

tion devclo1::.10nt? 

Q He lln,,c n•!iutJ.ouod 0O1;1u of t!1l:J future, irrlr,:tt1on 

'I 

, !I dove lopr:mn t. Doc :1 thct have any ofi'uc t \Ji.•Oll ::ou:;:o pl,'11m ~:nr 
_t 

'.I 

:\ 
;1 

'I 

I 
:\ 
-: 

for future h:,rurcclcct1•ic dcvclopr_10n:; on the Snc..t.n Hivcl.'? 

A YfJri, I th1nl:: 1t 110.u u vcr:r 11q;ort'lnt n,:'foct or 

rJU!lt bo tulc~n 1nto con:J1.0cr;.1tlon ln 1111 pln.nnlnp; for futuro 
:j 

, hydro3J..oc tr1c 1}~ivclq,t.!c .. 1t.D, •::!~c ti.er· ti10:1 to by ou1' coinr:-any er 

othor lw.1ivldu~l 01~ o•cup. 

r. I 1 1 -- "n11 t"·ture ll•.,·f1ro~lectric ~ n ::onr op:-~n 01,. ,_ . . u _ _ 
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dovolop!~:3n t2 be ovalun tc,·1 :-, l thou t; t.r:ilcL:r• t.lln t into ace oun t? 

A fl110olutcly not. 

Q And ho. v0 you m.:-..dc on:, o tnd 1c :J -- tlw. t io, your com 

pany -- in t.h.-,.t rc.:::;pcct cs to t·1hnt ll!..'!Y be expect.ea v.3 to futu 

irrigation acvclo11mont? 

A Yc!l. Enginccro or our compnn;,· have r.12.rJe :Jom0 vr:1•y 

e::ho.u:.tivo 8tut1ic3 of \:lint zu.::iy Le c;:pr..:ct0rJ in the fucuro and 

t·1lll bo prc!;cntcd hc-:ro for to::?tl,:!ony out].'.lnlnf. the roault of 

tho20 ntud:lcn. 

Q lhvc thoso been conciuulng :Jtmlico that hs.vc run 

over qui to c. pc~•J.od or tln:c? 

Q Ilo1•1, it':; l'a.tll01' obvJ.ou2, but I r,,:iti1cr th:it ~1uur 
~ 

company roe en t..l.;r he.a lmen one:ar,er.I in rJc,-1c loping hydroc lee t1' lc 

plc.nto now on the ~nci.1:o Rivur, c.nd in the la!lt, ucll, o.ppro::;~i

mntcly ei:;,.: ycur:J, uc hnvo connt::.:uctc<l ni;: noi·r li71d:r·o plant!J un 

tho Snnko ni·rn.1~ o:ic.1 on it::J trlbut;c.r:,, tim r-to.l.'.".!.d Hivor. 

Q I11vl of tho~;o on tho 3,intc ru...,cr•, lm•ic ~ho~;o rocontly-

A They havo boen. \-!~ lmva roccmtly cor.1plotcd 1n 

o. total J.nn 1:.1.J_J.od c:J pnc 1. t:1,• of ubou t 90. OOP kilc·.:att:i, a.nu prior 

to th.'.lt oi.n· i.311:.:J 1-11•oj0ct up:Jt.rJl!ri1 frou tl1~ 3tr1J::o p:cojoct 
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I.ffi. f.lh0OH: I-ir. F-.. :·r.1lno1•, borora uo adjourn, if that 1" 

you1• 1ntont1on, rair;ht I nsk M1•. F,'.1.r1•y 1£' ho propoaos to put 

into r hnvc you o.lrcndy distributed 8.3 e:-;:hibj 

your pormito .f'rom tho State of Idol10 in uhich the priority 

for irricntlon ut?o 1s e):prc:rnotl ond :Jome cvldenco from the 

State of Orezon uhero the sru:10 policy in c:x:pro~rncd? 1·1r. Hoo.c 

ho.s teet1.fied thut this 1~ the pol1c1 o.f the compnny. 

HR. Pl\RfiY: Yeo. 

Hn. flL./\.SOl'J: If poa:Jiblo, I \·JOuld o.pprociate nom3 ndd1t1ona: 

evidonco 1n documontury .form. 

f.lR. PARRY: We expect to put th"J.t in 1n documentary form 

s-howinr;- tho prccl~o lanr.;ua~ in wi1ich ua have applied for the 

pcri.,its on the Id!:!,10 aide or the rlvcr, ~nd th2y all huvc tb.:i:i; 

prcci:JO lnnL'11G~ in them. He will put that in the record. 

W1. PAHRY: 01">0con ha~ not :.;~o 1·u1• rc.qnir0d tho prcci!le 

lnni;uage a:i I hll'.'O 1t in my m.DJtl ut p::r-o:Jc:.t, but, ll!l tir. Ranch 

atnt0d, tho conra..ny hun o::~proo::,od tLn.t pc,lic:;. 

l•ill. HA~Dr!: 1.'i1:111l-:: JOU. 

ViH. DJ\VIJ):~Ci:: ll~• • .E.xc.n~lno1', I •:101dcr if I r!lidi t a:Jl:: tho 

nppllc:Jn t to ~11.1 '.'>pl~• cop.Lr..: ~J of l::xh:Lb J.t~, .r, .i.': un1l L foe tho 

Bro'.-mlce nnd !L~ll 1 :.i Ca11;1n.n npplicn tiotJ~J? 

ViTT. Pfu~!1"'.::: I tl:l.d:-1 1 'c lic.:J.r :,•cu, r;.:-, I>_'.!vid2on. 

r-m. n;1..vIJJ'._jUIJ: I s!on-:-lcrcd if I coulr1 havo copie::i of your 

Z::..il.ib1t,:J J', K r;,,J L of li()!:h tlD Dr..):-ml_co .'.lnd IJoll'o Cen~:on 



2 
of' "1tnoeooo tlc~t ohou1,

1 
•so,nc J.ntor. 'l'bt u11a tl,e onJ.y 1>01nt 

I had 1n m111d. 

3 

J.!RS. COOPER: Are ~•ou in n p,a 1t1on to sny, /Ir. Parry, 

1-Hl. PA!!RY: 1'ho only other one,, lira. Ccop~r, th~t I think 

of' no" h ~:r. Dewey vho vno lncludcd Jn tho emup tb,, 1. I 

• men tl one d c c1• licr th.at "" ,..c 11J d 1 U:,, to h.<1 vc c,•a s o-ezem i.i,o d 

1 mmed la to ly • And then Goner nl l!v c1 "" w111 t'o 11.o" aho I tly, 

• 
10 j ond he 1, nn~1ouo to get ntr~.y. I think thoco t11-c the t111., 

11 I that Jro have 1n mind at the p1•co•,nt tlir.o. 

12 I Mll. llA~'{)il: J./ith l'<>f'orenc,, to General Hol,~""• cl,- :rou lm·.-e 
r:; j oo= lllOre d,r,,.,t for him? • 

" t HR, P,ll!RY: Yeo. 1nwn ,,-, r,t hJr- on u·orc,,.,,, 1,0 ,nn,rnnccd 
15 // v~ would 1•cc.:i.11 h1m. 

16 j l•Ul, llASOfl: That vao my reculbctfon, I Jsct "anted to 
11 /I bo auro. 

ID 

1 
Where upon 

19 I • 

20 // 110 o called o u 1.1 11 Jtne oo nnd, 111: ,_. I no; 

21 // exnm1n->d and tc ,,L 1l'1c,d ac J'olln:·,·: 

22 

2J 

Q 

/\ 

DlP.ECT ~:.:,".i ;JJ;;i_·i.'l(·l: 

i-lhut 1t! ;rour full Pu:;:-·..:, 
1
i.tcr:;;')_ 

Mark P. i~ulp. 

EXHIBIT J I 2 
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TO: .James E. Druce 

MEMOH/\NDUM 

March 13, 2006 
EXHIBIT 6 

FROM: Thomas G. Nelson 

SU13J[Cl: Possibility of usinq the Swun falls H.1tl'r right to 
stop upstream depletion of the S11c1kc Hiver. 

ll.A H : Jun c 2 2 , l 9 7 6 . 

r:\ C T S : l h c I d a h o P o \-1 c r C o III p a n y h a s t h e f o l l o \,J i n g w a t e r 
rights at the ·swan Falls site: 

2150 cfs 
18110 c:fs 
11160 cf'> 
4000 cfs 

priority Jnnu,1ry 17, 1900 
priority Janui1ry 17. 1900 
priority f,pril 17, 1900 
priority July 29, 1919 

T h e d i s c u s s i o n o f t h c po s s i h i l i l y o f II s i n ~I l h e 
r, ·.-; ,1 n r cl 1 1 s \-I i) t l' r ,. i lj h t t O p r e V (' n t u p s L r e ,)nl d r. p 1 e l i O n O f t h e 
, i ·: c r Ii .Y i r r 1 IJ ,, t i o 11 µ r o j r! c t s a n d c o n s c q II e n t cl i m i n u t i o n i n 
101:er (rneratiu11 h',1S raised in the Pi.oncer liccnsin~ µroceedin9.

/1 f tJ l l ti n d c r s t.1 11 d i 11 ~I o f th c i s s II c r c q u i n~ s r C' v i e 1" o f r 
l i c E' n s es On O th C' r I PC pro .i e c ts o 11 t Ii C 1· i v r r cl 11 d l h C' pres c n t 
~ 1. il l u :; o f th c re - l i cc n s i 1111 o f the c x i s t i 11 g S vi il n Fa l 1 s p l cJ n t . 

T h e Cl 1· i II i ll ,) 1 r r C 1 i C C n s e O n t II C e X i s l i ,, tJ s vi il n 
, .1 I l s p 1 il n t \•1 .1 s i s s u c cl i n l 9 2 B to c x µ i .- e on ,I 1111 .c 3 0 , 1 9 7 O . 
I l' ( t i 111 c l y f i 1 e d ii n ii pp I i c a t i on for re - 1 i c ens u re , \•I h i ch ha s 
li1·1'n co111plicatc<I by th,·C'c options for rower rroduction in 
t "c .i ,·ea : ( 1 ) re - l i c ens c a n d 111,1 i rt ta i n c x i s t i II r1 p l an t ; ( 2 ) 
, , · - !, u i 1 d S 1·1 a n F i1 l l s a s cJ pa r t o f a t \·1 o d c1 m pro j cc t • \·J i t h a 
, . · - r c• 'J 11 l II t i n CJ d J 111 a l Gu f fey , lo h c a II I PC pro j cc t , or ( 3 ) 
1.:,ld tll1• l1-10 (1,1111 project ,15 il jofnt vcnturr 1-lith the ldaho 
. ,11·1· !!1•c;ourcr: l\o,11·d. Since 1970, tht~ cxist.i11q plant has 

:-i'r-11 upcratinq ·under a series of annual licenses issued by 
Li,,~ 1 [' C. 

Th<• ic•inl v1•nltll'r- proposal h.i~, p,·n,p·c!S'",C<I Ln llic 
, - , , 11 t o I p ,1 s <; a q 1 • 11 ( '.; I ,1 I,· e 11 J Ii 1 i II q l e cJ i •; l.1 l i o 11 , ,1 co II Lr il c t 
;11•J ,111 ,qiinin11 of t11r S11pi-1•111c Court of the SI.Jlt' of lr!.1ho. 
'l•l.1 1,i1 ;;,ilL'r l•'.L'~,ci111·cc 1:o,11·d v. l:f,)HIL'f, r,'113 I'. Vi (197(1)). 
: 1,,, p111jL•Ct .. is pn•sr,1Lly 1111drr0oirlfJ.~ludy to.11pdatc the 
u ,· i 9 i 11 ,1 l co s t e s t i 111 cJ t c s il n d cJ c l c r 111 i n e i l s f i n .:rn c i a l 
:,,.Jsillility . 

Hie lict.'nC:c i•·,su,~d for the llr'.lls CJ11yon project 
l"J7l) c.011t.1i11t·d lh1• follov1i1HJ la11qu,1~1e: 



• 

r • 

• 

" I\ r t i c l c t1 l . 1 h <! p r o j 0 c l s Ii a l l b c o p e r a t e <l 
i n s u c h rt1 a n n c r a s ,,11 I I n o t c o n fl i c t ,., i t h t h c 
f u t 11 r c d c p l c t i on i 11 f 1 o vi o f l II e ,., a I c rs o f Sr. J k e 
River ,-ind its tri.butaries, or· ·prevent 01· interfere 
1-J i t h ti, e f u t u r e u p s t r e ;1 111 d i v c r s i o n ,1 n d u s c o f s u c h 
Hilter ,1bove the backwater crc,1tccl by the project, 
for Lhr. irriq.ition of lands anJ other beneficial 
c o II s ump t i v c u s c s i n t h c S n a k c R i v c r ,.., il t e r h c a d • " { s i c ) 

/\ r,imil.ir provision is found i11 the c;L.ilc ,,,ater 
1 ircnsr is,;ued for th~• _c. ,J. SLrik1) Pro,ier:l (License rio. 
? 1 G 7 1 • } ,111 d i II s O Ill ·~ • l> ll l n () I. o1 1 1 • 0 f l I I (' 11 C 1 l r, C il 11 .Y O II \·/ a l e r 
l i c c n s c s . T ho s t' 1·1 ii t e r l i c e II s c p i- o v i s i o n s 1-H) r c i 11 s c r t e J a l 
t Ii r. r e '1 u e s t o f I f' C • I\ n c s s e n l i a l-1 y i d c n l i r. ,1 l p r o v i s i o n i s 
included in the liccllSI? issued for rc-licc11sinq of the 
c x i s t i n g /\ m c r i c a 11 r ~1 l ls p o 1-1 e r p l il n t { i 11 /\ r t i c l ~ 3 2 ) • T h e 
l i c en s r i s s II c d f o r t Ii c p ,. op o s e cl n c 1-1 /\ 111 c r i c ii n F i1 1 l s pow c r 
11lc1nt did not co11toi11 such ii provision, sinr.~ the FPC felt 
i t u II n c c c s s i\ r y i II v i e v, o f t h c c o n t r o l o f ll S B H o v c r r c 1 c a s c s 
o f 1-1 a t e r f r o m t ti e I\ 111 e r i c J n F a 1 l s D ii m . ( p p l l - l 2 o f o p i n i o n 
of rrc) 

r h (' 0 1· i q i 11 ,, 1 s 1-J i\ n r i1 1 1 s 1 i Ce n s {' CO n t J i n e d n 0 
1 a n g u" g e co 111 pa r il l> l r Lo th u t found i n /11· l i c l e '1 1 o f t Ii e ll c 1 l s 

£a11yon license. /\rtir.lc 13 of that license provided: 

"f1 r t i c 1 e 1 3 . T It c l i c ens e 1• \-ti I l i n t c r r o !> e 
110 oli.iectio11s to, and will in 110 way prevent. tile 
IJ S C O f \·/ cl t er f Or d O 111 CS t i C p lJ r p OS C S by p C r SO 11 S Or 

CO r p O ,· ,, t. i O II s O C: C II p y i 11 g 1 ,l n d s I) f t. Ii C II n i l e ci' s t d t e s 
under permit along or near uny st.rcilm or body of 
1-1 a t c r • 11 J t II r a l o r il r t i f i c i a 1 , 11 s e cl b y t h i s 1 i c c n s e , 
p ,. n v i d e d s u c ll u s e \·-Ii 1 l n o t m J t e r i ii l l y r c d u c c t Ii e 
a mo II n l o f p n '"' c r p r o d u c.: f' d cl n d i s n u t i n c o n fl i c t 
1-J i t h L h e 1 ,1 w s o f t h c S t a t e o f 1 d a h o . " 

s (~ C t. i O 11 3 0 f I. h C s t il t C ~. \ti u 11 r: <l l 1 s enc) u 1 i n g 1 e g i s 1 tl l i On 

l ll" o v i cJ c s , i n p c r L i n c n t p cl r t : 

"prov id c~ d t II,, t l h c s t ii.!~. _y_:r:- l h c s t ,, t c Cl n d t I~~ 
j o i II t v c II t. u re r sh a 1 l p e t i t i o 11__ th<' f <: cl e ,~ ,1 1 p 0\-1 c r 
C () 111111 i s s i I) 11 f or7' 11 s (~ r t. i O ll O f il l i C ell ', r. C O n d i l i O ll 

r,1!11 O ,- d i 11 ,l I. i II q l Ii e p ,. ll j r. C I p O \II(' r l" j q Ii \. l O f lJ l II r C 

11 p c, \ t· <• .i rn d <' p 1 c l i o " ., r y II s c . " ( 1 CJ 7 l S . L . C h 2 G S , p . 
106'1} 

Thl· _joint. v1•11t11re cont.ract <:tet:11l1'd hy !PC ,111<1 Lill.' 
I d ,1 h o \.I ;1 t c r H c s o u r c c ll u J r d c o n t i1 i n s t h e f o l l o \•J i n 9 p r o v i s i o n : 

"S () c l ion 1 '1 • ? . BJ L\11 cc II e l \"/!.' e 11 l r ,- i q a l i o 11 

and 1'111·11•1·. ThP particc;-·hcreto· rrco1p1i1c· th11C.111t• 
Act r1•1p1i,·r•r; U1i1L t:11<• !lo,1rd, 01· t.h,) tl<1t1rcl ,1110 the 
Co11q1.i11y, '",h,1 l I pl'L i lion l.h<) lt•dc:1·,11 l'o1ver Co111mi '.>S ion 

') - {, -
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I n I' j ll ,:, pt· l i O ll O f ,1 I i Cc• 11 ~ l' CO 11 rl i I i II II S II b IJ r' d i ll t1 t i II q 
l ll c '.i v1 a 11- fa l l s - Gu f f t· .v P ,, o j er. L "'ii le r r i u Ii t to 
f u I. 11 re II p s t ?" t! .i 111 de p 1 e l i on c"l 1' y use . 1 h c par t i es 
ayrcc to comply with this requirement." 

DISCUSSIOll 

/\11 ,1ppr11pri,llo1· of Hate~,· hast.hf' l'iqhl. Lo llavt' tl1c 
\·! ,l l ~! r h I! Ii ;1 ~- •I fl prop I' i ii I.(' cl r } 0 \-I t O h i S p (I i 11 I. 11 f d j VI.! r S i [) n 
(~·J1,el.~. v. r-1c1:.1y, HS l1L1ho-(il7, }H?. P ;>nc. ;1 ti:1. l<)G:l), hul. is 
1111t injurPd liy thP ,1cl ivi Lit·i:. or .i1111io1· ,1ppropd,1Lors 1-,hicl1 
do II o t subs t il II t i ,1 I l y i n't e f 1: re 1·11 l Ii h i s II s P • ( S W a t er 1, W 1 t er 
lhqhls, Clark, St>ctio1; '1102, p. lJO) Th.it is, il senior 
.:i11p,:011riator cannot complain of ~he ~Jilininq of a wntcr riqht 
I> y j u n i u r a p p ,· o p 1· i ,, to r 5 11 n t i 1 t ho s e ii c t.i v i t i r s r c s u l t i n ,1 
d i III i 11 11 t i o n i n I. II e q u a II t i t y o r q u a 1 i t y o f \'J a l e r l o \·J h i c h t h e 
s e n i o r a p p r o p r i r1 t o r i s c n Li t 1 e d • T he l d a h o r o \'1 c· 1· C o 111 p il n y , o r 
.:i n y s c 11 i o r a p p i· o p r i a L o r , c a 11 n o t o b j e c t l o l h e p r o p o s e ri 
il p r-ir o p r i r1 t i o n o r .-1 j u II i o r a p p r o p r i tr l o r , ~- i 11 er• l h c j u n i o r 
,1 p p r o p r i ,l t o r l ii I: e s h i s \·/ il l e r r i g h t s u b j e c t t o t h e r i g h t s o f 
s c n i o ,· a p p r o p r i il t. o ,. s . 

T 11 c It y d r a II l i c c ,1 p u c i t y o f t h e tu r l> i II c s a t S w i\ n F a 1 l s 
i s ii p tH· o r. i 111c1 t r. l ·,- n , on o c f s . [ v r) n t. ho u IJ h l Ii c 1-, c1 t r) r ,. i 9 Ii t s ,) L 
~,I•/ a II r il l 1 5 l O t.,) 1 () ' 4 '.) n C rs . ,1 I\ c1 ppr{) pr i ,l t n r I/ ii i 11 ~) t h () r 1 9 h t t 0 

only lh,ll <111101111!. nf \-1,llcr ~Illich Ile C,111 l1enPfir.ial1y IISC. 111 
I Ii i S C: ii ~. e • l IH! \•/ ,1 I. C! r r i fJ h L c1 t S \•J ,111 f'. ,l l } ~ \/0 tl l rl I> C l Ii C h yd r cl IJ J i C 
cilpacity of tile turbines, or approximutcly B,000 cfs. 

/'.ctu,ll mn11thly flo\·IS at Murphy d11ri11q ,lune< July, 
(1 \I <Ju s l ' ii II cl s C Jl LC Ill I, er 1 () 4 0 - 1 9 711 a r C ,l s f O 1 I () \·/ s • i n C f s : 

Yt:/d{ ,1 llN I: 

19 •l 0 72fi) 

19'11 7lJB2 

1 9 '1 2 1)li5'1· 

l ~l •I J :.! ! ,- 11-0 0 

I 1) •I ,j 1r1,-S·lll 

J ~Jtl5 I '.> I () •l () 

) ~l 4 G 12,lGO 

J 9 •l 7 )7,0!lO 

l ~_l.l II J 7 ' '.i {I (l 

,JULY 

702G 

7250 

7-'179 

I 3, 7 JO 

79tiJ 

nu .,u 

7UlH 

7Bl2 

IJ),i(, 

- J -

,\l!Gll:i'I' 

73ll2 

71198 

7Gi12 

HlH2 

7 ~} 50 

H079 

0072 

H'109 

B0•1 S 

:; El''l'l·:MI I I·: H 

OGlJ 

0650 

8 G 5 '1 

9017 

HS(,'1 

ll B ,\ 7 

9070 

9182 

90G•1 
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·~ .. ~ YF,\H ,JlJ!'Jt JUL i. /\lJC,;l 1~;T ~TJ;~-JIJLH -------
19'19 10,GSO - 7702 02J2 9'107 • 1950 17,190 13,630 8464 9347 

19 51 12 / j 00 8090 9004 9 576 

1952 l:,,.110 9993 HG27 9 JOG 

l '.J 5 3 JS,290 81SJ 112 ,] 9 9 J 1 7 

1954 9345 7907 fl070 8069 

1955 7927 7 Gfl 2 764 4 8483 

1956 21,'110 7594 u2,13 9128 

J957 11,520 771G 8J51 9325 

1~58 6Ci62 7S9 5. fl2 '16 9110 

19 J9 6951 7212 7881 9236 

1960 75,10 70•13 75'11 8209 

1961 G572 G219 6838 7778 • 1962 9 5 5fl 7062 7821· 8'135 

1963 19,600 72]5 7605 8700 

1964 17,620 -7394 7450 8565 

1965 11,)70 8G72 H705 9441 

196G 6731 6701. 7307 0421 

L~ G7 l J , J .l 0 U 30•1 7277 f!2GO 

1968 9109 (i 7 •1B H!IIJ7 8743 

I 'J Ii <J ~) (} :-? ,, 7'1'2.7 · "J L 'J 2 BGll7 

I •J I() l •l , ;, ;~ Cl !I !I 'j IJ "/ I '..i•l 9 J:? 7 

l 'J'J I I Ii, :i rio 11, noo '/ ll!S f)lJ()I! 

I !l72 17,l/,ll ., 7 j I) 71111'1 'J"l7'J 

l'J'/J ·; l I •1 (, . I ·1 0 (, (, ') 4 II •I 7 2 

• I 'J'/ '1 - I -l , '/ fl l I 111 i I l l I' II', '.J uu I'/ 
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Look i 119 ,1 t the 1 il s l f i v c ye a rs n f ,·<:co nl '.> c L o u l 
,1 Ii o v e • o f t h c ;:: n III o II t h s th c r P. i II v o l v e cl • , , 11 l ,., i~ 111 n II t h ._ s h 0 w 
mean flows helo,,, (he cap.ic:ity nf I.ti,· 1.,,1,i,, 1 •·., ,111d l\·HJ of 
tho~. c mo 11 L h <; a re 1·d th i 11 !> 0 0 c f s of l u r Id 11 c cap a c i l y . I t i s 
u II 1 y i n t h O s C Ill (I 11 t Ii s L II ,1 t l r C C O ll 1 d C O Ill p 1.ti fl O f i ll j II r y t 0 

its prior rights, since in the other months, tile junior 
appropriators were using v1,1tcr to which IPC had no claim. 

I n o r d P f' l o o h l. il i n ,) p~.c.r.i .. p I i v f' I j LJ r t o a w d 1. C: r 
riqhl u~.,~cJ hy ,1110l.h<~r, Llir c:lai111J11t 11111!",l h,"IVP 111;1de i'I use of 
t,11c 1-1,Hci- 111 q11L'st.1on l11,1t. h'.1S J.!]~.C! .. P!~_!~ i111d 110Loriou~--1-11l 
\)c!versc nnd hostile to .the claim of the riqhtful owner, (3) 
,. 1. c 1 us i v e o f Lt!!':....-_ l.!_5~ th c o 1-1 n er._, __ .l1J _ _<,:_O..JLLiillLQl..!5 i1 n d u11_-
i_ 11 t c r r up tr. d, (5) under a__c_l_a_im_o_f_ riq_ht_ ilrH~(§.),. for five 
vcars. (Hutchins, ''The Idaho Law of Water Hii:ihts," Vol.!), 
I d ah o L ,1 w Rev i c \·1 , flu m b 1: r l • pa rJ e n O ) 1 n o nl r. r r or a u s c lo 
b e e x c l u s i v e , i t. mu s t b r. 111 il d c e1 t ,1 t i m r. \·1 h e II t h e r l q h t f u 1 -
o ·.: n e r a c t II a l 1 y 11 c c d s t h c ,., i1 t e r . I\ n i r r c q u l i1 r ,1 n d i 11 t c r r c p l e d 
po:,session i,; not sufficiently co,~li1111011-:; to constitute 
'' c: o n t i n tJ o u s u s c . " ( CJ r ,- i II q to ; 1 v . C r a n d a l l , G 5 I d il ho S 7 5 , 
1<17 P2d. 1009, 19 1\'1)··-··-··-·---------·--··---·----

/\pplyi11q the above cri lcri_a _to junior i!ppropriators 
\•I II o po t c n t i ,1 l l _y c o II l d c 1 a i 1n to h a y e a d v c r s c• d o1 po r t i o 11 o f 
~!'C's S1·/,lll falls riqhl:_,_ i_t_,,ppcilrS _lh,ll_tllf~ __ r.lr.111c"l1ls of 
r.xclusivr. and r:nnli11·11ous use are ,1bscnl.,_si_11cc I.heir use in 
t_hc other 12 months of the 20 discussed alJ_nvr~ is consislrnt 
tiith thr.ir Ol·rn junior ,·iqht, i1-od110-c·riic·o,·1s1",tenl with JJ'>L'-s 
s c 11 1 o r ri q h t. ( T h P. r e 1:i ,l y b c ~) y e ,1 r p P. r i o d s i n l 11 e p ,1 s t 
\·/ lJ i C h CO u 1 d <J i V C ,. i s C t O a \' il 1 i d C 1 i) i Ill O f pr Cs C ,· i I' t i On IJ u t 
., s t o j u n i o r c 1 i1 i .m .i n t s o f t Ii c l a s t l n y c il rs , i t i s do u b t f u 1 
l Ii ,lt a n .v p r c s c r i p t i v e c l a i 111 'i \11 o u 1 d lH! v ,1 l i d . ) I n Ma ,· t i 11 y v . 
\.: t! 1 l s , 91 1 d il ho i'1 5 , 111 9 P 2 d. '170, ( L 9 fifi ) l he court'° ·s ,,· i d ---- . 
l Ii ,l t - t h c c 1 il i m il 11 l 111 u s l s h n w " t h a t h c h .1 s II s c cl t h e 1-1,1 t e r d II r i n ~ 
C i1 C 11 0 f th C i r r i q a t i n n s Cr) s On s O r th~ f i V C - y Cr) r per i O d w he II 
i t \·: o s · o c t u a l l y n e e d e d IJ y l h c p r i o r o w n e r . " 

~ more difficult quC>stion is Lile onr or estopp0l. 
Lonq c111d contin11011r, knOI-Jll_ Jc9.!!l_g_s_cence in_a1111ll1c'r<; 11!-.f.~ Jll(I 

(' n .i O >' Ill C II l O f il p ,· 0 p Cr l y O r a pr i V i 1 f' 9 r. Ill ,l y p 1· CC l u c1 e O II e f I' 0 Ill 

~ubseq11cntly asserlinr; his ow11 c_l_-«itt!. :('11t1lchi11~ . .- s1q.Jril, p. 
; '. 1: ) /1 r, , l p ll h l i C II L i l i l y , I P ( h ii S I. 0 f II r 11 i ~. I 1 ', C r V i C f! l 0 

f .I ' I' r, 11 II ,; \-/ j t h 1 II i l '.:. ~- C r V i C C ,1 I. (' .1 J" Q. CJ 11 f' '· I i II q i l , i I\ ( l II d i 11 '1 

11:1111pc1·,; frn111 Litt~ ~11.11:f' ,ind its tributaril'S. 1!10 Company has 
1i 1J di'..crcLion int.he 1Ht1tler. 

lJ s i n ~I l i If' Br l 1 IL1 p i d c:; p r o j c c l ,1 s ,1 11 e x ii 111 p 1 c , t h c 
sr1 ttlr.rs spcnl· L1,·qc sums of nioncy rrclt1i111i11q_ the li:ind und 
p rr• p ,1 r i n <J i t f o r· c u l l i v il L i o 11 • 1 h r. y c o II I. r .i c I. c d 1-Ji l h I r C f o r 
;,n1·1cr fnr pumpi11q. ·ll i,; ,1 111,1tler pf co111111(111 l.11011lcclq0 tl1al 
~ u cc es s f u l i r r i ~I ,1 Leu f ,H 111 i 11 q r· c q u i res l Ii c i1 v ,1 i 1.::i hi l \ Ly o f 
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1·F1 Le r t h r o u g ho II l l h c CJ r o \·ii n g r, " ,1 r, o n • l ll c re~ il 1· c n o s c n i o r 
cons ump t i v c u s r s l> C. 1 oh' II cl I ILt p i d '.; \'/ 11 i c Ii \•1 n II l d d c p ri v r. l h c rn 
of a HJter supply ·;n dry ycor·s. So the ii· walr.r supply is 
a s s u r e d , a b s e n t a n a s s e r t i o n o f a f l o ,., r .; 9 Ii t by 1 P C • 

1 n 1 o o k i n q downs tr ca 111 , t he B c 1 l R ., p i d s s 1: t t l c rs 
could find the dcplP.tinn provi.:;ions in the lkl ls Canyon and 
St r i k e w a t er I i cc n ~es a II d in L h c II cl fs C..1 n yo II r r C l i c ens c . 

lf ll'C 1101-J ,1ll1~11wt.,; Lo c11fo1·ce !.ll<~ '.i1v<111 fc1ll_2... 
r i q h l J ~I ,1 i II s I. I\<' l l I{ ,1 p i d s , i L i s -~- •. ,.Li__!_~~J.~ "H c s i\\'I you s p e II d 
t he mo II e y , ,., c \-I i 11 d c l iv c r po-~! c r for _J_~ 11_111 p i n q il 11 d col 1 cc t 

111 o 11 e y for i t , Ii II t do 11 ' t tic pl e t c our S ~-•~ n r il 1 l s fl o \·I r i q Ii t . " 
1 II c c o II n t e r ,1 r q u 111 e 11 t t h ,1 l l r C h ,1 d ta f u r n i s h t h c s e r v i c e a n d 
th a t n cl l Ra p i d s ,., a t c r r i !I ht s ·we r c s uh j cc t. to t he s a III c r i s k s 
of short supply as nny olhcr junior ;ippropriat11r would 
pro ll a h 1 y no t be con v i n c i n ri . I n the ca ~. r. o f tie \-Ip o ,· t H ,1 t er 
C O Ill p ,l 11 i' v .• - ~: (' 1 1 I) '.I '.I ' J l I ti u h O '.) 7 L\ • 1 7 'l fl • r, 0 2 ( l y l R r:--1: C 1 l O q q 
h,1d sold some lc1111l to thr. wi\tcr company for a reservoir site 
to enable it to sell ,v,1tcr to its c11,;tomr.rs hath in a11d out 
o f 1 d ii ho . T h c c o It r t h c 1 d I. h ,i t 1: c 1 l o q ~l w a s r. 5 t o p p c d t o q II e s t i o n 
l II e r i 9 Ii t o f t It c .,., J t e r c o m p a n y t o c <1 r r y t h c ,., a t e r o u t s i d e o f 
the state. 

Absent. the 9ivinr, of prio1- noticr nf its i11tcnt.i0ns 
t o e n f u r c c i t s S 1-1 a n r il 1 l s r i q h t s , t h c (. o 111 p il n y p r o b ;i h l y c o u l d 
not enforce thosp riqht.s to the detri111e11t. of upstream junior 
flu III p e rs to .,., 11 o III i t f 11 r n i s h c d po 1-J e r . ·· \./ h i l e t h e p , .. i o r d i s -
cw,sion has rPlilted l.o cxisti11q junior t1ppropri,1tors. the 
~. i1 111 i:! a n ~ ,., c r 1·1 o u l ti il p p l y L o p e o p l e '"'ho h a v c a p p l i e d , Ii u t n o t 
yet diverted. 

I f I 11 C w il s l o 11 t l c 111 p t t n u s c i l s S \·J il n f ,, 1 l s w u l c r 
r i q h L t. n p r e v e n t f u r t h c r i r r i cJ a l i o n d c p l c l.i n 11 a ho v e S l r i k c , 
;111y benefit from stoppinq such dc!plct.io11 would, of course, 
r r d O II n d t O t ll C h e n e f i t () f f 1 0 \·/ s a t s I. r i I: I: • r1 II " p O l C n t i ,1 1 l y 
l II II•: l l <; ( il II y O 11 • Th II S. ! p ( \v Q 11 l ,I h C d O i 11 q i II d l ,. CC Ll y \o/ h J l i l 
i:,1111,ol do tlii-Pt:tly, th,1L is. protect iV, ~Li·il.1! .J11Cl ll<'11s 
C J n y o n µ r o j r: c t<:, r r o 111 11 p s t r r. ,1 m cl e p l r. L 1 o 11 . 1 11 o u ,- j u d <1 m c n t, 
t I I e r p C l \ C C 11 ~. C i) 11 cl S t ti t (' W ii t () r l i C C 11 S C p r O Y i S i O 11 S a b O V e 
,. ,. f c ,- r r> d t o w n u l cl Ii c c o II s t r II t' cl t o 111 ,, k e t: h e ~ ,., a 11 r ,1 1 l s. r i ri Ii l 
·, , i Ii .i l' c 1. " I s o -L n d 1 • p l e t i o 11 , '.> i 11 ~ c t.l I e I I' C p l.1 11 L :-. n n t. h c S , i ;1 \. , ' 

r1,·1• ,,Jl ro~ordi11,1tc•tl for 111H•t'i\Linn, ,1nd ".ini:c• t.liP \•taler licc'.11',r. 
{ d1_•plpt.i1111 provi,.,inn in 1.t1r. SLrikt~ ,111d some nf the lle1ls Cunyon 
\_lJCl!fl:,(•C, l·ICfl' i11",f'rt,:d elf. tile rr:que~t or IP(. ' 

fl d cl i L i o 11 ,1 I l y • ,1 de p l e t i on p "o v i :, i o II s 1111 i l a r lo t It t1 l 
i 11 t h e l i c c n s c f ·o r II c 1 1 ~ C a n y o n .:1 n d t h r. ri 171 71met-=-1c J n F a , l s 
pl<1nt 1·till almoc,t r.ert.,1in7y be in_rtny 11e\·1 license issued fJy the 
r1•c for" the Sv1i111 falls sitr., 1·1hctllcr i'l rcne1·1,1l of tile cxistrn(_) 
1 i c e n s c n r .J l i c 1~ 11 ~. e f o r t h e t 1·/0 Zf~ m Jl Li 11 , ,·1 s ,1 s o l e p r o j e c t 

-



.. ,. ~ ........ . .. 

·--.__ 

• 

-

or as il ioinf. ventur-c 1-dl.h the St.1tc of Idaho. Tlle,·1,fore, 
as a practical matter, even if the Swi'ln T,1lls ri~ht could IID\v 

!J e u s e d a s a 1, ,1 s i s f o r s t Q p p i ,1 9 cl e v e J o p III t~ n t \•J II i c h ,., o 11 l d s II h -
s ta n t i ,1 1 l y i mp a i 1· th ,1 t r i g h t ·. t he i s s 11 ,1 n c e o f a n e ,., Fr C l i c c n s e 
for that site h'ill prqvc11t ilny such protection being derived 
from the Swan Falls ,-,ater right. 

C lHI C llJ 5 J O fl : T h C' f cl i1 h O Po\·/ C t' CO Ill p il 11 y ' S \•J ,ll C r r i (J h t S f O r i t S 
S1·1,i-,1---(~11·s· plant c:a11not be used to prevr~nt co11s11rnptive uses 
from dcpleti119 Lhc flo~, or· the S11akc River above Swan .Fa! ls. 

- 7 -
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EXHIBIT 7 

A SERVICE OF JAG CORPORATION-~ STAR ROUTE • GARDEN VALLEY, IDAHO 83622 

Vol. 82, No. 95 

SUPREME COURT OPINIONS 
No, 13794 

IDAHO POWER COMP ANY, ) 
__ _ Plain.~J.f:&Appe-rrarrt:-Cross-Respondent -~---...... --------

THE STATE OF IDAHO, acting by and through 
the DEPARTMENT OF WATER RESOURCES, the 
IDAHO WATER RESOURCE BOARD, and its Exec
utive Director, C. Stephen Allred, in his 
official capacity, 

Defendants-Respondents-Cross-Respondents, 

and 

THE STATE OF IDAHO, acting by and through the 
IDAHO PUBLIC UTILITIES COMMISSION, and Commis
sioners, Robert Lenaghen, Conley Ward, and 
Ralph Wickberg in their official capacities; 
and Matthew Mullaney, John Peavey, Charles 
Hisaw, Diane Plastino, Jeff Fereday, Billie 
Thompson, L.N, ''Bud" Purdy, John Falkner, Bill 
Arkoosh, Eslie Heinz, Harold Ingram, Ralph 
Ingram, Harold Huyser, Mary Mech, Gerald Tews, 
John Bryngelson, Clive Schell, 

and 

Defendants-Respondents-Cross-Appellanta
Cross-Respondents, 

David Mickelson, A. W, Molyneaux, Morgan & 
Shillington, a partnership. 

Defendants-Respondents-Cross-Respondents, 
and 

Fred Tiede, Gary Tiede, Otto Tiede, James 
Tiede, Ferdinand Gehring, Melvin Funk, Sid 
Allen, Jim Pahl, Lenard Schritter, Alfred 
Fochergill, Marcia Pursley and J,W. Swan, as 
Complainancs in P,U,C, Complaint, Case No, 
U-1006-124, 

Defendanta-Reepondents, Croas-Reapondenta
Crosa-Appellanta, 

) 

) -
) 
) 
) 
) 
\ 
~ 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) Boise, December 1981 Term 
) 
) 
) 
) Filed: November 19, 1982 
) 
) 
) 
) Frederick c. Lyon, Clerk 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
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and 

Murphy Water Company, Crane Falls 
Mutual Irrigation Co., 

Defendants-Respondents-Cross-Respondents, 

a.nd 

Nelda E. McA.ndrew, 
Defendant-Respondent-Cross-Appellant
Cross-Respondent, 

and 

Pilgram Irrigation Company and 
Enterprise Acres, 

Defendants-Respondents-Cross-Respondents~ 
and 

Upper Grand View Canal Company, 
Defendant-Respondent-Cross-Respondent, 

and 

Martin K. Slane, and Mountain View Irrigation 
Company_,. _INc., aka Yahoo Company, Inc., 
Ronald H. Warrick, 

Defendants-Respondents-Cross-Respondents, 
and 

Cottonwood Canal Comeauy, 
Defendant-Respo~dent-C~oss-Appellant, 

and 

John Doe, and the State of Idaho, acting by and 
through the Department of Fish & Game, acting 
through its Executive Director Joseph Greenley, 
in his official capacity; John Peavey, Picabo 
Livestock, Inc., Faulkner Land & Livestock, 
Bill Arkoosh, Ralph Ingram, Harold Huyser, 
Mickelsen Farms, Inc., A. W. Molyneux, ~IDrgan & 
Shillington Farm Co., a partnership, Fred Tiede, 
Otto Tiede. Melvin Funk, Jim Pahl, and Lenard ·· 
Schritter, 

Defendants-Respcmdenta-Croaa-Respondents, 
and 

Mud Flat Canal Company, 
Defendanc-Respontlent-Crose-Appellant
Cross-Respondene. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

.., ) 
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Appeal from the District Court of the Fourth Judicial District of tha State 
at Cdaho, .Ada& L!uuf1ly,· 't'hu ll1-1uwri:1.l,.l.e1 Je11:1e1a It, WA.!.t:cu'1:1, Ui•U~1Clt •hhlQ"• 
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Cross-appeals from a grant of partial summary judgment on cross-motions 
constituting a final judgment. Affirmed in part and reversed in part. 

Thomas G. Nelson, of·Nelson, Rosholt, Robertson, Tolman & Tucker, Twin Falls, 
for appellant Idaho Power Company. 

David H. Leroy, Attorney General, Josephine P. Beeman, Deputy Attorney 
General, and Howard Carsman, Deputy Attorney General, Boise, for C. Stephen 
Allred, et al. 

Phillip Barber, Boise, for Water Resource Board. 

David H. Leroy, Attorney General, and Michael S. Gilmore, Deputy Attorney 
General, Boise, for Idaho Public Utilities Commission. 

Jeffrey R. Christensen, of Anderson, Kaufman, Ringert & Clark, Boise, for 
Mud Flat Canal Company, Cottonwood Canal-Company, Nelda E. McAndrew, and 
Upper Grand View Canal Company. 

Matthew J. Mullaney, Jr., Boise, for Paragraph XX defendants and Pro Se. 

Ben Cavaness, American Falls, for Picabo Livestock. 

Severt Swenson, Jr., Gooding, for Faulkner Land & Livestock. 

Larry R. Duff, of Goodman, Duff & Chisholm, Rupert, for Morgan Shillington 
Farm Company. 

David H. Leroy, AttorI\ey General, and John Vehlow, Peputy Attorney General, 
Boise, for Idaho Department of Fish &·Game. 

Lloyd J. Walker, Twin Falls, for Pi~grim Irrigation Co. and Mountain View 
Irrigation Company, Yahoo. Company, Inc. 

Jack Murphy, Shoshone. 

Fred Stewart, Pro Se. 

SHEPARD, J. 

This case involves a series of appeals from an order of the district court 
which granted certain motions for summary judgment, disposed of all the issues 
raised, and constituted a final judgment. Narrowly sta~~d. the case involves.!..,_,hz 
validity of Idaho Power's water rights at its Swan Falls Power plant on the 

-~---·-·····- .. ·-

Snake River, and the case arose when Idaho Power brought the action seeking.a 
determination of the validity of those water rights, and that they were no.t sub
ject to future upstream depletion. More broadly stated, the case involves con
flicting claims to utilization of the waters of the Snake River between com
peting interests of power generation and agricultural irrigation. The issues in
voived here are of large significance to the majority of the people of the atace. 
We affirm in part and reverfte in part • 
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The Snake River~ystem rises in the easternmost part of Idaho and the ad
joining area and flows westward across· the entire breadth of the state, There
after it turns northward, forming Idaho's western border, and ultimately falls 
into the Columbia River, of which it is a principal tributary. Hence, the Snake 
River and its use has exercised and will continue in the future to exercise an 
enormous influence over a very substantial portion of Idaho and its people. 

The roots of this litigation stretch back to the early days of the state 
and the background must be set out in some considerable detail. The Trade Dollar 
Consolidated Mining Company constructed the first hydroelectric dam o-n · the Snake 
River at the Swan Falls site in 1901. It originally provided power to the mines 
of the Silver City a·rea. which service was lat:_er shifted co the towns which lay 
to the north. At that time there were a number of small scale companies supply
ing electric power in that: region. and eventually !Jve of those companies came 
to aominate the electric power supply market for southern Idaho. In 1915 those 
five companies merged to form Idaho Power Company, ~~ in the merger Id;ho Power 
acquired the Swan Falla dam and powerplant, aa well as others which had been 
built in the interim.~ R. Sessions. Idaho Power Co.• 43".':"54 (1939). 

Idaho Power had secured a federal court decree which,, together with state 
water licenses, granted Idaho Power w4~er rights at Swan Falls of 9450 cfs with 
priority dates ranging from 1900 to 1919. However, it is undisputed that the 
Swan Falla power plant's hydroelectric capacity is .18400 cfa, and therefore the 
water rights at Swan Falls are limited to.8400 eta. 

~ 

Congress, in 1890, had passed legislation prohibiting. construction of ob-
structions to navigation without the approval of the Secretary of War. 26 Stat. 
454 ( 1890). That legislation was superseded by a provision of the 1899 Rivera· 
and Harbors Act which, in part. made it unlawful to build 4ams on navigable 
rivers without the consent of Congress and approval of the-plans by the Corpe of 
Eng:fneers and Secretary of the Army. 33 u.s.c. § 401. In 1920 Congress enacted the 
Federal Water Power Act, no..., known as che Federal Power-·Act, 16 u.s.c. §§ 791-828, 
and thereafter created the Federal Power Commission (FPC) to ifdminister the Act. 
One of the stated purposes of the FPC was, in conjunction with the Corps of En
gineers, to issue licenses for construction and operation of dams and other 
hydroelectric projects. 16 u.s.c. § 797(e). It does not appear from the record 
before us that such~ license was obtained for Swan Falls until an operating 
license was granted in 1928. That license by its terms expired in 1970, but an
nual renewals have kep·f -1t· in force. The record here reflects only that Idaho 
Power's application for a new license for Swan Falla is presently pending before 
the FERc.l r 

Thereafter, in the last 1920s and the 1930a, new dams and improvements on 
existing facilities were ·constructed on the Snake River. F~llowing the Second 
World War, Idaho Power undertook a massive dam building ca~paign, and between 

( ' 

l) The functions of the FPC were transferred to the Secretary of Energy and the 
Federal Energy Regulatory Commission (FERC) within the Department of Energy, by 
the Act creating the.Department: of Energy in 1977. 42 u.s.c. §§ 7151, 7171, 7172(a) 
(l)(A) and 7172(a){2T(A). This appeal involves action taken by the FPC long 
before the creation ~f the Department of Energy; thereforeithis opinion will 
refer throughout to the FPC' .. To the extent that we discuss· the power of the FPC 
under the Federal Power Act, it follows that such discussion applies to its 
modern counterpart, the FERC. 
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1948'- and_}952_ ,(i,,v~ additional dams (Upperj and Lower Malad, Lower Salmon Falls, 
Biis·s, · and C. J. Strike) were constructed on the central portion of the Snake 
River.~ G. Young & F. Cochrane, Hydro Era: The Story of Idaho Power Company, 
46-53 ( 1978). 

With the completion of the C.J. Strike dam in 1952, it became apparent that 
the Snake River was no longer inexhaustible and concerns began to be expressed 
as to ~~E: ?s~g_!!- _ o~--~_h«Lr~maJµ,1-,_~g f'inite flow of the ~river. Reflective perhaps of 
those concerns were p;-ovisions that began to be placed in FPC licenses and in 
state water licenses ,'lciiown--asffsubordin3Hon·n--crauses. 'therein water rights of 
pow,ir companies did not contain -the"-cii"s-tomacy - total priority of right but, 
rather, would be inferior to future upstream d~letion. The validity and scope 
of those subordination clauses have become the principal issues of this appeal. 

The lic~pse obtained by Idaho Power in 1928 for operation of the .Sw:an.-F.aJ.ls 
dams and.gene~ting facility which was granted by the FPC contained a provision 
forbidd=!,~g _ Idaho Power from objecting to use c,f water by others,· "prov-iaea such 
use 'will not· materTa1.ly reduce the ai:rioiirit-ot power···j;-roduc·e·a:-n 'I'he Idaho--Power 
license- granted------by the- FPC for the -Twin -Falls -d.un- (i934) provided that its water 
rights were subo1=-d-inate_s.o pre_l:i':-nt and fut_~:r~- Jr,;:i~~t:~9n_·_~gs, except that Idaho 
Power could use its water stored at the American Falls reservoir some distance 
upriver and any water entering the river below Xilner dam (approximately half 
way between Twin Falls dam and American Falls dam), but stated that the license 
affected water rights at no other point. Of the other licenses granted Idaho 
Power for dam construction prior to 1952 which_appea_r__in, __ J:;be record-hu~-. neither 
FPC- p"roj eci licenses no;-st;:_at;--·water 7.ic-enses appear to cont-;i~- ·a~y: a_uhordination 
language. ·----- ·- -- -- . - - -

The FPC license granted Idaho Power in 1928 for operation of the Swan Falls 
project also--provided that the licensee ''w11r;-·-during the period coveretl'oytnis 
license, retain possessioA. of a.t.L_p}:·~ject:_ p_;operty , •• including •• , water 
rightsi and that non~such properties y~lu~~~~ and serviceabi:e to the .. pioject 
• - •• will be y_gJ,._l!n_t_~__x:il_y __ :1__Qld~~-::_1;1;_ansferred, ~9J1g4oriecl, __ of-,otherwise disposed of 
without the approval of the C~mmis_aion." That provision appears to have become a 
standard form attached to later FPC licenses and appears in the record relating 
to the licenses for several other dams. 

When Idaho Power sought a license for the C.J. Strike project, a subordina
tion clause was sought to be inserted in that license. Idaho Power resisted such 
efforts for the insertion of the subordination clause in the C.J. Strike license. 
At that time the federal government had plans for the building of upstream irri
gation-diversion projects and the then secretary of interior, in light of those 
plans, sought some form of protection guaranteeing the availability of water for 
future upstream irrigation. A compromise was reached and in the 1951 license for 
C.J. Strike dam, provisions were inserted giving the federal government a choice 
o-t-pdying- damages or acquiring the C.J. Strike project if federal irrigation proj
ects caused a- reduction of -power output. We pause "to note that·, ·as will later be 
developed, perfection of water rights depends not only ~n fPC ltcenses, but also 
upon granting of state water licenses. Such state water licenses are not granted 
until the completion of the project. In 1951, the C.J. Strike project had not 
been completed, and hence its accompanying state water license application was 
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still pending. ·~ 

Meanwhile. Len Jordan had been elected governor of Idaho, taking office in 
195li, .and a major controversy was unde.."l'. way between the federal govemment and 

-·'Idaho Power regarding the de:\!elop.m.em_t, __ Qf ___ tha.Jlells Canyon stretch of the Snake 
Ri1rer ·(lying-northerly along a portion of the western boundary of Idaho). Jordan 
sought to apply pressure to Idaho Power by __ trH~.i!l.ting .UP.On .subordination clauses 
being ~riserted iti-the-·Iiceiiees-for·E&e -proposed Hell~ .. Ganyo~_ project • 

. ·~-----... ···' 

Faced with Jordan's attitude, which was reflected by his administrative 
department charged with issuing state water right licenses, Ip.at.49._P.ower- . .agreed 
to _subox:g_;_~~.1=~ th~ir El;at~ .. v?'~t_E.!r _right license at C.J. Strike-to future upstream. 
dep.i"etion •. That-~ate-r license was -issued in 1953 and coiifiiineti"-ciielfrst unre
st-ricted subordination language on record. 

As to the Hells.Canyon stretch of the Snake River, two competing proposals 
had been put forward. One, a eing!_e massive structure to b~ _kn~~ as ijigh Hells 
Canyon Pr~ject, was to be constructed and operated by the federal government. 
ThEf second was the proposal of Idaho Power to build three smaller dams on the 
same portion of the river. Legislation author:lzingthe--fe-deral project was in
troduced in Congress and contained a subordination clause, but attached certain 
conditions giving the federal government limited control over the reasonableness 
of future upstream depletions. Hells Canyon Dam: Bearings on H.R. 5743, Before 
the Subccmm. on Irrigation and Reclamtion of the House Camm. on Inter~or and 
Insular Affairs, 82d Cong., 2d Sess. 510 (1952) (atat:ement of Rep. Engle) • 

To obtain the influence of Jordan and the irrigatora, then as now a power
ful political force in the state, for its Hells Canyon three-dam project, ~£a49 
Power proposed that the FPC license for the Hells Canyon 2toject contain a clause 
suooidlnatlngffi--i::ighfs_,.-tofuture-tipiitream depletion-witheut -condition .• That 
distinction-between the two projects-tfppears to--oeoneof--the- major·fiictors. in 
gaining Jordan's support for Idaho Power's proposal. Id. at 501 (statement of Gov. 
jordan). By t:he time of the sen.ate hearings Oll the Hells Canyon project in 1955, 
Robert E. Smylie was governor of Idaho. Smylie also reiterated the state's in
terest in full unconditional subordination of Idaho Power's water rights in Hells 
Canyon project to fut.ure upstream diversion. Hells Canyon Project: 11earings on 
s. 1333 Before the Subcomm. on Irrigation and Reclamation cf the Senate Comm~ on 
Interior &nd Insular Affairs, 84th Cong. 1st Seas., 6 (1955) (statement of Gov, 
Smylie). 

_j 
Idaho Power asserts that: its economic survival was dependent upon the Hells 

Canyon project and that it thus sgreed to subordinate its water rights at Hells 
Canyon in return for the support of state government and tne agricultural irri
gators. While such might be regarded as an overstatement, nevertheless, the 
Hells Canyon dams r£ma1n today one of the more important p~rts of Idaho Power's 
rate ba.ee. Another factor, although unarticulated. may well. be that a single high 
federal dam would have been administered by the Bonneville ,_Power Administration, 
and historically, Idaho Power has actively opposed effor~s ;to extend Bonneville 
Power's authority into thia portion af the Northwest,~~. Young & F. Cochrane. 
!:lydro Rrn:_ The Hbtory ot Idaho Power Co., 64 (1978); Idaho_ Evening Statesman, May 
:;o, J9(1J, p.8 (lull jll-l"Q tHJVClrti~~Ul~UC by TdAhn P~Wllr) • 

'I 
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At the time of the pendency of congressional action authorizing the 
federal High Hells Canyon project, Idaho Power had initiated and was en
gaged in proceedings before the FPC to obtain a license for its three-dam 
project. In 1955 the FPC issued a single license to Idaho Power for the con
struction of three dams (Low Hells Canyon, Oxbo~ and Brownlee)~ stating 
that the dams should be treated for the P._µ.JJ>Q~~I! _ of that license as "one 
complete project-~,, ConsisEei:ff ·mtn-ihe~equest of-Idaho._Power' that license 
contained i-subordinatici~ __ _p_KQ.Yisig~ with no conditions attachect:--In a~er 
potl:ion oT .. the Hells Canyon license, minimum flows were required at speci
fied points on that reach of the river in accordance with the federal gov
ernments' navigational servitude. (Rells Canyon Project FPC license, Ar
ticle 43). The FPC order granting the license to Idaho Power was appealed 
by proponents of the federal High Hells Canyon dam to the D.C. Circuit of 
the United States Court of Appeals. That Court held that the FPC was not re-
quired to approve a potential federal project over an available private pro
ject and that the FPC was not required to measure a federal project it had 
just rejected against the remaining private project to determine which of 
the two was the "best adapted" plan for developing the waterway. National 
Hells Canyon Ass'n v. Federal Power Comm'n, 237 F.2d 777 (D.C. Cir. 1956), 
cert. denied, 353 U.S. 924 (1957). The subordination clause, its validity 
or scope, was neither challenged nor considered on that appeal. 

Following construction of Idaho Power's three Hells Canyon dams, state 
water licenses were issued. Seven of those licenses appear in the record here. 
One is a storage right measured in acre-feet, and the six others are flow 
rights measured in cubic feet per second (cfs). Two of those licenses con
tain subordination clauses identical to that in the FPC license, i.e. one 
granted for Brownlee in 1964 for a flow of 10,000 cfs with a priotity date 
of 1965, and the second granted at the same time for Oxbow for a flow of 
14,000 cfs with a priorit:• date of 1964. The other four licenses for water 
flow rights, one each for ,)xbow and Brownlee and two for Low Hells Canyon. 
are silent upon the subject of subordination. 

Thereafter in the 1960s other. projects continued to be proposed for the 
Snake River in the area of Hells Canyon. A utility consortium obtained an 
FPC license for a proposed High Mountain Sheep dam one mile below the con
fluence of the Salmon and Snake Rivers. That license was overturned by the 
U.S. Supreme Court on the grounds that the FPC had failed to consider a · 
proposed federal project for the site and failed to fully consider the 
"recreational purposes" served by the river, including·the conservation of 
anadromous fish. Udall v. Federal Power Comm'n, 387 U.S. 428 (1967). That 
dam was not and has not been built. During the late 1960s, a congressional 
moratorium was placed on dam building in Hells Canyon. Subsequently Con
gress placed Hells Canyon downstream from Low Hells Canyon Dam within the 
Wild and Scenic Rivers system, thereby effectively forclosing any further 
hydroelectric development on that stretch of the Snake River. 16 U.S,C. §§ 
1274(12), 1273(b)(l), 1273(b)(2). 

During the same period of time in the 1960s, the state of Idaho nego
tiated with Idaho Power over a proposed dam known as the Guffey project • 
It was to be built downstream from Swan Falls and would be substantially 
higher than the Swan Falla dam. Such a joint venture wae authorized by the 
legislature, 1971 Idaho SEsa. Laws, Ch, 265, p. 1064, See generally Idaho 
Water Resource Board v. Kramer, 97 Idaho 535 (1976). Such a joint venture 
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contract was entered into in 1972, amended in 1974 and again in 1976. That 
project was abandoned in 1979 following the withdrawal of- the Snake River 
Birds of Prey area in 1971, its expansion in 1975, and an environmental im
pact statement released in 1978, indicating major environmental difficul
ties with the proposed project. 

The legislature enacted a comprehensive water resources policy in 1978 
establishing minimum stream flows on the Snake River. I.e. § 42-1736A. That 
statute established minimum flows of 5000 cfs at Johnson's Bar, 4750 cfs at 
Weiser, and 3300 cfs at Murphy (just downstream from the Swan Fal.la dam.). 
Those minimum flows were set aside aa beneficial uses. 

The cessation of construction of hydroelectric facilities on the 
Snake River. the scrapping of plans for coal-fired power plants. oil em
bargoes and escalating costs and opposition to nuclear generation plants, 
all coupled with a continu1ng demand for energy, have bee~ the cause of 
large concern and have inevitably focused attention on the existing hydro
electric plants. 

The genesis of the instant litigation was a complaint filed with the 
Idaho Public Utilities Commission by one Matthew Mullaney·on behalf of him
self and other ratepayers alleging that Idaho Power had failed to protect 
antl preserve its Swan Falls water rights and that. by so doing, Idaho Power 
had wasted its assets and overstated its capital investment, thus result
ing in overcharges to its ratepayers. idaho Power sought to have that com
plaint dismissed for lack of jurisdiction. Idaho Power's motion to dismiss 
was denied, and Idaho Power answered the complaint indicating it would file 
an action in district court to protect those Swan Falls water rights. A 
large number of applications for water permits were then pending before 
the Idaho Department of Water Resources and Idaho Power filed protests 
against a large numher of those applications. In the interim, and pending 
the outcome of this case, the Public Utilities Commission has retained 
jurisdiction over the Matthew Mullaney complaint. 

Idaho Power'a ~ction in the district court named as defendants the 
Public Utilities Conmi.iesion, the Department of Water Resources, numerous 
canal and irrigation companies, and individuals involved with irrigation, 
together with the ratepayers who brought the complaint before the Public 
Utilities Commission. Therein Idaho Power sought a decree that its Swan 
Falls rights were not subject to upstream depletion and that the state 
water plan was a taking of those rights. Idaho Power also sought to have 
the court identify those areas where its water rights were protected. The 
Department of Water:Resources answered Idaho Power's compiaint, claiming 
that the State Constitucion allows the state to limit hydropower rights 
and that Idaho Power had lost those rights by adverse possession, forfei
ture, and abandonment. Grandview Canal Co. in its answer added laches and 
subordination in the Hells Canyon and Strike licenses as:affirmative de
fen5es, and Nelda McAndrew added waiver and quasi-estoppel to the list of 
affirmative defenses. The Public Utilities Commission in its answer claimed 
primary jurisdiction and raised the qunRtions of applicability of I.e. 
Tit.le (,L Thu. l'ubllc tJtt.llt.Ju~ r.uuuullrnl.c,n u.l1.1u 1$Dll;;h\. t.o uhllaiH 11,H~lnn, .... 
tor:, re11ut. All partleb t.hun 111~<1 motlont. i!lit.l ccoa1:1 ,ootiuntil tot dU1111\1ury 

;) 

( ' 

\ 



•· 

•. --

• 

IDAHO POWER COMP AN'{ v. STATE OF IDA.RO e,t al 82 ISCR 951 

judgment based in part or in whole upon their respective theories of the 
case.. 

As a preliminary matter, the district court -~~~at Idaho Power's 
Swan Falls water rights held priority dates from ~07 to l.2.3,0)rather than 
1900 to 1919. That portion of the order is not anissue of this appeal, and 
we express no view as to whether those priority dates were correctly detenn
inad by the district court. 

The district court uext held that Article 41 of the Hells Canyon Proj
ect's FPC license, subordinating Idaho Power's water rights, was a lawful 
-exercise of power by the FPC. In that part of the decision· the district 
court relied upon the FPC's power to implement a comprehensive development 
of navigable waters, its authority to impose conditions on licensees, the 
state legislature 1 a recognition of desirability of subordination clauses in 
the enabling legislation for the now defunct Guffey joint project, and a 
U.S. Supreme Court case recognizing use of water for irrigation as being a 
public use. In so upholding the validity of Article 41, the district court 
held it was not necessary to reach a number of related issues: (1) Whether 
the licenses can be collaterally attacked; (2) whether the Public Utility 
Commission and the ratepayers are real parties in interest; (3) whether the 
Public Utility Commission and the ratepayers have standing to attack the 
validity of Article 41; &nd (4) whether the subordination was a transfer 
in violation of I.e. § 61-327. 

The district court next held that the effect of the subordination lan
guage in Article 41 of the Hells Canyon license had subordinated all of 
Idaho Power's water rights used in hydropower production at all of its fa
cilities on the entire Snake River wat:ex·shecl. In reaching that result the 
district court relied on federal preemption under the Federal Power Act. 
The court focused on language in Article 41 subordinating water rights at 
the Hells Canyon project to future upstream de.plet.ion "on the Snake River 

-and its tributaries, 11 from which the court reasoned that this meant the 
entire river upstream could be depleted, including any water rights at any 
other dam upstream from Hells Canyon. The court reasoned that since the 
entire river is one hydropower system, with Idaho Power operating its 
dams in a coordinated manner, such system could not be subordinated in 
bits and pieces. 

Aa to the Public Utilities Commission's contention that Idaho Power 
had violated I.e. § 61-327 et seq., by the acceptance of ·the subordina
tion language of Article 41 in its licenses, the court held that the Com
mission had no standing, or in the alternative was barred by estoppel, res 
judicata and laches. The court also held that Idaho Power's upstream rights 
were not "interests in property" and that the subordination language of 
Article 41 was not: a transfer of prcpercy under L c. § 61-327 et seg. It 
further held that if any such transfer did occur, it was forced upon Idaho 
Power by the federal government, and the power increase obtained by the 
acceptance of that subordination clause was so much in the public interest, 
it outweighed any violat:ion of those sections • 

As to Idsho Power's demand for compensation for loss of its Swan Falls 
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water rights. the district court held that Idaho Power had vaived whatever 
right it had to demand such compensation in accepting the licenses with the 
subordination provisions. The court reasoned that Idaho P.ower was barred 
from seeking damages since. although it had the right te compensation for 
its Swan Falls watar rights, they had been bargained away in exchange for 
the FPC license. 

The court held that the minimum flow requirement in;-the state water 
plan, I.e. § 42-l736A, was the exe~cise of a valid police power of the 
state to protect the public welfare. 

Finally, the district court held that its decision subordinating the 
water rights of the entire system to all future upstream depletion had 
mooted the contention that Idaho Power had lost its water rights at Swan 
Falla by forfeiture, abandonment, adverse possession, equitable estoppel 
and customary pref~rence. 

This appeal and these cross-appeals were filed from the decision of 
the district court .and the parties have stipulated to the existence of five 
broad issues as constituting the assignments of error: 

I. THE SUBORDINATION CLAUSE 

On appeal the first issue presented is the authority of the FPC to 
insert a subordination clause into the Hells Canyon project license. We 
affirm the district court and hold that the subordination clause is a valid 
condition which, w:Lthin the circumstances of this case, fell within the 
powe~ and authority of the FPC. · 

Section 10 of, the Federal Power Act provides that FPC licenses "shall 
be" issued on the ~allowing pertinent conditions: 

11 (a)·That the 'project adopted, including_ the U4lPS, plans, and 
specifications, shall.be such as in the judgment of the Commis
sion will be best adapted to a comprehensive plan for improving 
or developing a waterway or waterways for the use or benefit of 
interstate or foreign commerce, for the improvement.. and util
ization of water-power development, and for other beneficial pub
lic uses, including recreational purposes." 16 U.S.C. § 803(a). 

The ratepayers and the PUC argue that such statutory language confers 
onthe FPC the power to approve only conditions involving ~on-consumptive 
use to the end that water be retained in the river for co!lmlerce and hydro
power. We disagree. 

The Federal Power Act was passed by Congress in 1920, but it had its 
roots in the philosophies of Theodore Roosevelt's administration that the 
country's natural resources should be developed in an ord~rly ~anner and 
water resources sho_uld be developed by a single governmental agency respon
sible for coordinated planning of flood control, navigation. hydropower, ir
r f J.lllC 1.on 10 nnd 1,mt:.f'l'V&lY lmpi:ovmnun t.n. Thnt phflo,.ophy WllA opponl'\d by va.r1.0Ufl 

1orc.e& 1nclud 1.ng l.he C.:otptt oJ. Army E1w,1.naectt, which Lhun \ind dXluting J uria
dictfon ove-r flood tc.ntrol cmd na.vigutJ.on, aa well cu:, chotH1 interests who 
wanted free use of the nation's waterways and resources. ~ S. Haya, 

\ 
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Conservation and the Gospel of Efficiency (1959); G. Pinchot, Breaking New 
Ground (1947). The aturggle between those opposing forces resulted in the 
passage of a compromise Federal Power Act, which did not provide for the 

· single agency concept. Hays, supra. We deem it clear, however, that the Act 
delegated to the FPC the authority, in Section 10 thereof, to consider uaea 
other than mere hydropower production. G. Pinchot, The Long Struggle for 
Effective Federal Water Power Legislation, 14 Geo. Wash L. Rev. 9 (1945). 

It also appears clear from the legislative history of the Act, that 
the FPC was required to consider irrigation as one of the other uses in its 
determination of whether a project is "best adapted for a comprehensive 
plan'·' for the waterway. In the committee hearings, each appearing witness 
was questioned by Rep. Baker of California as to his belief on the ques
tion of whether the bill encompassed irrigation. Therein the Forest Serv
ice and administration spokesman, O.C. Merrill, indicated that the Adminis
tration intended that the Commission consider irrigation as part of the 
comprehensive plan. 

"Mr. MERRILL. [T]he commission • . • should make a thorough 
examination of the stream and prepare, as the bill provides, for 
a scheme of development that will utilize to the full the re
sources of that stream for every purpose. 

Mr. RAKER. That is just what I am asking about. 
Mr. MERRILL. Irr1gacion, water power, water supply, naviga

tion, and whatever there may be; and it should have a plan drafted 
which would comprehenci that, and then it should, in considering 
applications for license, approve the application of that appli
cant who will carry out to the best degree the plans prepared. 

* * * 
Mr. ESCH. So you get the utmost use, whether for irrigation 

or for power? 
Mr. MERRILL. And that is the intention. judge, that the plan 

for development that should be approved should take into con
sideration all uses that can be made of the water and of the site 
in that particular locality, as a unit, 

* * * 
Mr. MERRILL. In my judgment it is covered by che provisions 

of subparagraph (a) of section 10. as well as by the last part 
of section 7 in the preferences. Not only should the scheme of 
development be considered in relation to irrigation and to nav
igation and to water power, but also to flood control" 

Hearings on Water Power Befcre the House CoII!In. on Water Power, 65th Cong. 
Zd Seas. 90-94 (1918). 

See also the colloquy between the Secretary of the Interior and Rep. 
Raker and Rep. Hamilton. 

"[Mr RAKER.] Now I wanted to suggest and to ask you if you 
do not believe it would be a wise thing in this bill. and in 
this connection. after having designated navigation and water-
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power development. that we should make irrigation as important 
as we do those. two and should include the word "irrigation" in that 
connection, so there would be no possible doubt as to what the in
tention of Congress was in such legislation; and in order that 
we may get two developments, water power and irrigation, to their 
utmost. I would like to ask if you do not think it would be a 
good thing to so draft the bill that wa would be sure to get 
all those uses? 

Secretary LANE. I can not see now any objection to it, Judge. 
It seems to me in the granting of a power proposition you have 
got to take into consideration what is the best uae:to make of 

_ that water, · and there should not be a development simply of power 
to the exclusion of irrigation. 

* * * 
Mr. HAMILTON. Is there any danger of irrigation being over

looked in that connection? 
Mr. RAKER. It is my purpose and I believe it is the duty of 

thecollllll.ittee to so get it before the committee that it could not 
be overlooked. 

Mr. HAMILTON. It can not be." 
Id. at 455-56. 
See also Congressman Raker's summation of the testimony before the com-

mittee: 

"I have suggested to add in there (Section 10] 'and'.irrigation, 
and of other beneficial public uses.' Now. I asked_particularly 
Mr. Merrill and every man that had been on the stand in regard 
to this provision, and they all say unanimously tha~ those words 
are intended to cover irrigation and all other matters that 
may be used in connection with the project. So tharefore, if 
there is water-power development connected with it, ·navigation 
or irrigation~ it applies." , 

Id. at 615-16. See W. Walker & W. Cox, Jurisdiction of the Federal Power 
Commission over Non-Power Water Uses, 5 Land & Water L. Rev. 65, 70-75 
(1970). 

The Public Utilities Commission and the ratepayers argue that the 
case law to this date has established that the FPC's authority to consider 
various factors has not included non-comsumptive uses. While many of the 
cases cited do direct the FPC to consider nonconsumptive uses such as re
creation and fish conservation,~ Udall v. Federal Power Comm'n~ 387 
U.S. 428 (1967), we. find that none of those cases state that such non-con
sumptive uses are the only ones that may be considered by the FPC. We can
not conceive that with agricultural irrigation being such' a large factor 
in both federal and· private development of the arid lands' of the West, a 
federal agency developing a "comprehensive" plan would be· precluded from 
considering the effect of irrigation. Indeed the United States Supreme 
Court, while recognizing that hydroelectric power was the:principal use to 
be regulated by the· Federal Power Act stated: 

"The ceritra.l purpose of the Federal Water Power Act was to 
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provide for the comprehensive control over those uses of the 
Nation's water resources in which the Federal Government had 
a legitimate interest; these uses included navigation, irrigation, 
flood control, and, very prominently, hydroelectric power--uses 
which, while unregulated, might well be contradictory rather 
than harmonious." (emphasis added) 

Federal Power Comm'n v. Union Electric Co., 381 U.S. 90, 98 (1965). While 
that language might arguably be dicta, it supports the interpretation we 
have made of the legislative history and intent behind the Act. See also 
Chemehuevi Tribe of Indians v. Federal Power Comm'n, 420 U.S. 395, 408 
(1975); Harris v. Central Nebraska Public Power & Irrigation Diat., 29 
F.Supp. 425 (D. Neb. 1938). 

Finally, we note that Section 10 of the Act specifically requires 
that "other beneficial public uses" be considered in the comprehensive plan. 
16 U.S.C. § 803(a). At the time of the passage of the Act, the United 
States Supreme Court had long recognized that irrigation was a "public use", 
Clark v. Nash, 198 U.S. 361, 369-70 (1905); Fallbrook Irrigation Dist. v. 
Bradley, 164 U.S. 112, 160-61 (1896). See also, Id. Const. Art, 15, § 1 
(providing in the original constitution, adopted in 1889, and continuing to 
the present, th.at irrigation is a public use). Hence we hold that the condi
tion in the Hells Canyon license subordinating Idaho Power's water rights 
to future upstream depletion was within the authority of the FPC. 

As indicated above, the trial court viewed the subordination language 
in Article 41 of the Hells Canyon licenses as subordinating all of Idaho 
Power's water rights on the entire Snake River watershed. We disagree and 
hold that the language of the subordination clause affects the operation 
of the three dams-in the Hells Canyon project only and does not extend to 
the other dams on the river, and specifically does not subordinate the 
water rights of Idaho Power at Swan Falls. 

The language of Article 41 provides: 

"The project shall be opez:ated in such manner aa will not conflict 
with the future depletion in flow of the waters of Snake River and 
its tributaries, or prevent or intetfere with the future upstream. 
diversion and use of such water above the backwater created by 
the project, for the irrigation of lands and o'ther beneficial 
consumptive uses in the Snake River waterhead. (sic)." (emphasis 
added). 

The license states that the proposed Brownlee·, Oxbow, and Low Hells Can
you dams "for the purposes of this license shall ~e considered as units of 
one compl'ete project." FPC Order issuing license, August 9, 1955, at 10. 
We deem therefore that when Article 41 requires "the project" to be oper
ated in such a manner that it will not interfere with future upstream de
pletion, it refers to Brownlee, Oxbow and Low Hells Canyon dams and demon
strates no intent that &il of Idaho Power's dams on the river be considered 
as "the project'' subject to subordination. Further, the opinion and order 
of the FPC i&suing the Hells Canyon dams licenses contain no mention of the 
Swan Falls dam or the subordination of Idaho Power's water rights in that 
dam, and we find therefore no intent to subordinate water rights at other 
projects. 
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We have considered a~d reject the argument of the Department of Water 
Resources and canal companies that permitting Swan Falls to receive its 
full water right allocation somehow allows Idaho Power to utilize those 
rights at Hells Canyon in violation of Article 41 of the Hells Canyon FPC 
license. 

Finally on .. thi~ __ !ss_ue, __ we _deem i~ _1~estionable whether the FPC would 
have the authority to s4-1:>ordin~te t:.~_en-existing water rights, even assuming 
such had lreen the intent ip the Hells Canyon licenses. Section 27 of the 
Federal Power" A.ct:, known as the i•savings ciause, II provides that the Act does 
not inte~d 'to-interferr with any vested right acquired under state water 
law. 16 U.S.C § 821. ~ Federal Power Comm'n v. Niagara Mohawk Power Corp., 
347 U.S. 239 (1954); Henry Ford & Son, Inc. v. Little Falls Fibre Co., 280 
U.S. 369 (1930). Here Swan Falls water rights were vested, having been ac
quired in the early part of this century • .£.:.!.:. Hidden Springs Trout Ranch 
v. Allred, 102 Idaho 623, 636 P.2d 745 (1981); Big Wood 9anal Co. v. Chap
man, 45 Idaho 380, 263 P. 45 (1927). We further note in this regard that 
Section 6 of the Federal Power Act states that licenses can be altered 
only after thirty days public notice. 16 U.S.C. § 799. Clearly Idaho Power 
possessed a valid license for the operation of Swan Falla. Nowhere in the 
record before us is there•any indication that the public notices of the 
Federal Power Commission proclaim any intent to amend Idaho Power's Swan 
Falls license. 

The district court, as noted above, held that Idaho Power had waived 
its right to compensation for its water rights at Swan FallaJby accepting 
the subordination clause in the Hells Canyon license. Since~e have con
cluded that Hells Canyon license subordination clause does not affect Swan 
Falls water rights, that portion of th~ district court decision is reversed. 

II. THE SAVINGS CLAUSE 

I 
,. , ~ j ' 

-f ~-,~· ( ' 

A number of subsidiary yet important issues have been raised which 
flow from the FPC licenses and in particular, the subordination clauses 
thereof. Those issues involve the interplay between state water law, the 
Federal Power act, and the provisions of the FPC licenses. The resolution 
of those issues focuses upon the "Savings Clause" of Section 27 of t:he 
Federal Power Act. Therein it is provided: 

"Nothing contained in this chapter shall be construed as af
fecting or intending to affect or in any way to interfere with 
the laws of the respective States relating to the control, ap
propriation, use, or distribution of water used in irrigation or 
for municiapl or other uses, or any veated right acquired therein." 

16 u.s.c. § 821. 

The ratepayers and the Public Utilities Commission assert that Section 
27 ''saves" all Idaho water law; that Idaho water law forbids subordination; 
and that therefore the subordination clauflo in the Holle Cnnyon license 
iit ln confl.Lc.t with £du.ho WAtuc l&1w un<l 1nc(fuct1.v~. Wo u,luu.greo. No cu1:1e 
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holding that subordination is prohibited by Idaho water law or the law of 
any state has been cited to us. Rather, the ratepayers and the Public Util
ities Commission rely on Idaho's constitutional provision of priority in 
time being priority in right. Id. Const. Art. 15, § 3. 

The record here makes it clear that Idaho Power voluntarily agreed to 
have the subordination clause inserted in the Hells Canyon licenses. We 
find nothing in the law of this state which precludes a person from volun
tarily obtaining less tha~ the full panoply of rights associated with the 
ownership of real property. Agreements not to assert ownership rights to 
their fullest are common in today's society,~ rest~ictive covenants 
and equitable servitudes~ Whatever merits such an argument may have with 
regard to subordination clauses forced upon an unwilling appropriator by 
the FPC or the state, we need not decide, We hold only that a voluntary 
subordination agreement is not in violation of Idaho's water law, and 
therefore we find no conflict between our state water law and the language 
of the subordination clause inserted in the Hells Canyon licenses. 

The record indicates that of the six state water licenses for flow 
rights at the Hells Canyon project, only two of those licenses contain a 
subordination clause. Ratepayers and the Public Utilities Commission assert 
therefore that the four state water licens~s not containing such clauses 
somehow control and override che federal subordination clause contained in 
the FPC licenses. Again we disagree. However, neither,do we agree with tha 
assertion of the canal companies that the state water.licenses are pre-
empted by the federal license. : 

Authorization from the FPC is a threshold step for constructing a dam 
on navigable waters. United States v, Appalachian Electric Power Co., 311 
U.S. 377 (1940); Citizens Utilities Co. v. Prouty, 176 A.2d 751 (Vt, 1961), 
cert, denieci, 369 U.S. 838 (1962). The Federal Power Act does preempt some 
state laws relating to the building of dams on navigable streams and partic
ularly does it preempt those state laws which require a state license as a 
preci.icate for building a dam. First Iowa Hydro-Electric Coop. v. Federal 
Power Comm' n. , 328 U.S. 1si (1946); Stute v. Idaho Power Co., 312 P. 2d 583 
(Ore. 1957); City of Tacoma v. Taxpayers of Tacoma, 262 P.2d 215 (Wash. 
1953). However, st.te l&w regarding proprietary rights in water is expressly 
saved. Federal Power Comm'n v. Niagara Mohawk Power Corp., 347 U.S. 239 
(1954); Heney Ford & Son, Inc. v. L~ttle Falla Fibre Co .• 280 U.S. 369 
(1930); cf. California v. United States, 438 U.S. 645 (1978) (savings clause 
of Recla:;;;tion Act). Under Idaho law, a water license does not issue until 
after the diversion works are comple'ted and the water is applied to a bene
ficial use, albeit an application for licensure can be made prior to 
actual constru~tion. I.C. §§ 42-202 to 42-219; Big Woo~ Ganal Co. v. Chap
man, 45 Idqho 380, 405-06, 263 P. 45, 53-54 (1927). When:.Jhe FPC licensed 
Idaho Power "s. Hells Canyon project, it wa.s conditioned upon Idaho Power ob
taining only·s~ch water rights as would not interfere-with fu~u~e up-
stream deplet1bu. Thia insertion of that subordination clause in the FPC 
licenses ·had, the consent, knowledge and support of Idaho's ·1tate officials. 
Hells Canyon ·Dam: Hearings On R.R. 5743 Before The Subcomm. on Irrigation 
and Recl;;.mation cf the House Comm. on Inte-rior and i.nsular Affairs, _82d_ 
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Cong., 2d Seas. 501 (1952) (statement of Gov. Jordan); !!_ells Canyo_n Project: 
~earings on s. 1333 Before the Subcomm. on Irrigation and Reclamation of the 
Senate Comm. on Interior and Insular Affairs, 84th Cong., 1st Sess. 6 (1955) 
(statement of Gov. Smylie). There can be no doubt from this history that the. 
officials of the State of Idaho intended and believed that Idaho Power's 
water rights at Hells Canyon Yere subordinated. No party asserts that the 
subordination langu~ge was omitted from some of the state water licenses 
because the state officials intended to• override the federal subordination 
clause. Whether the subordination language was omitted from the state water 
licenses through administrative oversight or because the appropriate state 
officials felt its insertion unnecessary in light of the federal license 
language, we need not speculate. We hold only that when the FPC has auth
orized the obtention of only subordinated state water rights. and where. as 
here, the state and the licensee power company both intended the subordina
tion of those water rights, failure to include a subordination clause in 
the state water licenses does not. render those rights unsubordinated. Since 
we so hold, we need not reach the more delicate issues of federalism that 
might arise from an FPC authorization for one form of water rights at a 
licensed project, and the s~ate, in the exercise of its authority, ex
pressly authorizing a greater or lesser form of water right • 

. / During proceedings below, various parties argued that Idaho Power had 
abandoned or forfeited all or part of its water rights at Swan Falls. The 
district court held that those issues were rended moot by its ruling that 
the subordination cl&use included the Swan Falls water rights. Since we 
have reversed that ruling of t:he district court, the cause must be remended 
for consideration of, and findings of fact and conclusions of lawon;--ilie 
issue..s of abandonment: and forfeiture of Idaho Power's water rights at Swan 
F~lls, Althoughwe ·are urged to -~ke such a determination, we deem those 

' issues to involve f,actual determinations inappropriate to this Court. 
~~, .............. ,,..... ·-· .. ..___. .. - -~- . ~~- .. 

The elements of abandonment and forfeiture are·set dut in several re-) l'l~l 
cent decisions of this Coui-t and need not be reiterated he.re·. Jenkins v. 
State Department of Wat.er Resources, · Idaho , . P. 2d P-.evl!'. 

(No. 13705) (1982); Seara v. Berryman:-rol Idaho 843, 62~ P.2d 455(1981); / 
Gilbert v. Smith, 97 Idaho 735, 552 P. 2d 1220 (1976). _ 

It is also srgued that the issues of abandonment. and forfeiture are 
preempted by Article 21 of the FPC license issued for the operation of Swan 
Falls. That provision states: 

"Article 21. It is hereby understood and agreed thac the Licensee. 
its fh~et successors and assigns will, during the p~riod of this 
license, ~etain the possession of all project proper,ty covered 
by this license as issued or as hereafter amended, ~ncluding 
the project area, the project works. and all f-ra.nchises, ease
ments, water rights, and rights of occupancy and use,,; and that 
none of such properties valuable and serviceable to the project 
and to the development. transmission. and distribution of power 
the~efrom will be voluntatily sold1 ctnnsferred, abandoned, or 
ot.herwina d1 nponed of wJ.thout the 11pprov,1l of the Cot1111isaion. 11 

( t.nnphauio o.dded) 
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In Idaho, "[i]f a water right has indeed been lost through abandonm-m_t__ 
or forfeiture, tbe right to use that water reverts to the state and is sub
ject to further appropriation. [citations omitted] •• Other p~rties may then 
perfect a water right In those waters." Jenkins v. State Department of Water 
Resources, supra (slip. op. at 6) (1982). Under Section 27 of the Federal 
Power Act, 16 U.S.C. § 821, all state water law is preserved "relating to 
the control appropriation. use, or distribution of water." Ids.ho's state 
water law, allowing subsequent appropriators to perfect a water right in 
water that has been abandoned or forfeited clearly relates to the control, 
appropriation, use or distribution of water. Hence, we deem it follows that 
neither the Federal Power Act nor a license issued pursuant to that author
ity haa overridden Idaho's law of abandonment or forfeiture of water r;lghcs. 
ff.California v. United States. 438 U.S. 645 (1978). To what extent, if any, 
the Article 21 ''retain possession" language may create. a cause of action 
against the licensee or others, the complex questions of plaintiff's stand
ing and other questions are not substantially presented here, and we doubt 
the authority of any state forum to adjudicate auch an action. 

III. EFFECT OF I.C. §§ 61-327 to 61-331 

The PUC asserts that if Idaho Power has subordinated water rights' used 
in the generation of electricity, it has violated I.e. §§ 61-327 and 61-328. 
I.C. § 61-327 provides generally that property in this state used in the 
generation or transmission of electricity shall not be transferred in any 
manner to out-of-state o~ganizations, governmental encities > .or any entity 
not subject to regulation by the PUC. I.e. § 61-328 provides that any trans
fer of such property must be approved by the PUC after public hearings. 
1.C. § 61-329 statea tbac property transferred in violation of those sec
tions shall escheat to the state and the attorney general must institute 
court proceedings to adjudicate such an escheat, and I. C. § 61-331 sets forth 
criminal penalties for violation of the preceding sections. The Public 
Utilitiea Commission concedes that if the Hells Canyon water rights were 
Gubordinated at the time of acquisition, the above statutes would not apply. 
Here we have held that Idaho Power acquired only suboTdinated water rights 
at the Hells Canyon complex, therefore, there has been no transfer, and 
those statutes do not apply. We have held that the Swan Falls water rights 
were not subordinated, but we have also held that the cause must be\remanded 
for consideration of whether Idaho Power has abandoned ·or forfeited a~y 
of 1ts water rights at Swan Falls. Since the argument of the Public Uiil
ities Commission can be applied to the question of abandonment and for
feiture, we turn to the consideration of the applicability of those stat
utes to abandonment or forfeiture of a water right. See I.e. § 1-205; Tibbs 
v. City of Sandpoint, 100 Idaho 667, 670; 603 1;1 .2d tooT (1979); County of 
Bingham v. Woodin, 6 Idaho 284, 289, 55 P.662 (1898). 

While we agree that the language of the statute I.C. § 61-327 to 
61-331 is very broad in forbidding any tr"nsfer "directly or indirectly, 
in any manner whatsoever11 (I.e. § 61-328), neverl;helees, we hold they are 
inapplicable to abandonment or forfeiture of a water right. If those sec
tions were applied to abandonment or forfeiture of a water right used to 
generate electricity, the attorney general would be required to file an ac
tion co have such an escheat decreed, and thereafter there ~ould be a 
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court ordered sale of the property. Such a scheme is totally inconaiscent 
with Idaho water law, which provides that if a water right is abandoned or 
forfeited it reverts to the state, following which third-parties may per-

1fect an interest therein. I.C. § 420222(2); Jenkins v. State Department of 
Water Resources, · Idaho , P.2d , (No. 13705) (1982); Seal;'s 
v. Berryman,· lO!Idi'ho 843,623 p-:z;r-455 (l981); Gilbert v. Smith, 97 Idaho 
735, 552 P.2d 1220 (1976). Absent a clear legislative mandate. we will not 
infer such an intent from a provision of a statute relating to Public 
Utility Regulation. 

IV. THE STATE WATER PLAN 

It is next argued by Idaho Power that the State Water Plan effectuates 
a taking of its Swan Falls water rights without payment of just compensa
tion. That assertion was rejected by the trial court, and we agree with 
that court's conclusion. The State Water Plan was enacted by the legisla
ture in 1978 and codified at *.C. § 42-1736A (1982 Supp.), That plan estab
lished as,:;. beneficial use minimum strealll flows at variods points along 
the Snake River. A'flow of 3300 cfs on the Snake River ae the Murphy gag
ing station was established, I.e. § 42-1736A(2), The Murphy gage is juat 
downstream from the Swan Falls dam and power plant. Idaho Power argues that 
the river may thereby be depleted to 3300 cfs at the Murphy gage in dero-
gation of its water rights of 8400 cfs at Swan Falls. · 

-~ 

We hold that the State Water Plan does not mandate~ taking of Swan 
Falls water rights. There is no requirement contained th~rein that the 
Snake River be depleted to 3300 cfa at Swan Falls, but rather the plan only 
prohibits a reduction below 3300 cfs. To that extent, if anything, it pro- ' 
tects the Swan Falls rights to the extent of 3300 cfs. I.e. § 4201736A rec
ognizes Rouse Concurrent Resolution No. 48 (44th Leg •• 2d Seas. 1978) as 
the guide for the interpretation for the state water plan. Policy No. l 
of that Resolution ~requires the protection of all existitig water rights 
vested under state law. Since we have held that Idaho Power's water rights 
at Swan Falls are vested, the State Water Plan is not to be construed aa 
affecting those water rights. 

V. CONCLUSION 

In summary, w~ hold that the Federal Power Commissi~n lawfully acted 
within its authority in issuing the license for Hells ca4yon project by the 
insertion of the s~bordination clause therein and such subordination clause 
is a valid condition of the license~ However, we hold that that subordina
tion clause applies only to the Hells Canyon project water rights, and not 
to those at Swan Falls or any other dams upriver. We hol4 that by accept
ing the subordination clause for the Hells Canyon project, Idaho Power 
has not waived its compensation for any taking of. its Swan Falls water 
rights. Having differed in the latter two conclusions from the decision of 
the district court, we ~ust remand this cause for· further proce~~~~gs__ en 
the issues of abandonment and forfeiture. since those-maffirawere raised 
bnlow And not there decided. With reAnect to the Btatute~ reguirJ:ns Public 
UtJ.lJ.r.:1u• CouWt113i,ian upprov"l or trunufaru ur ut1lJ.ty prl)parcy, wa hold . ------...c;;.::.-~..!_-~--
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that the statutes do not apply to water rights subordinated when acquired, 
~ do they apply to water rights which have been abandoned or forfeiter 
Finally, we hold that the State Water Plan does not take Idaho Power's 
water rights at Swan Falls without payment of compensation. We have not 
specifically dealt with a number of arguments raised by the parties which 
we deem to have been subsumed by our discussion of the issues, and there
fore, we ·intimate no views on the validity of .. those arguments. 

The judgment of the district court is affirmed in part, reversed in 
part, and remanded, Each party to bear its own costs. 

BAKES, C.J., McFADDEN, BISTLINE and DONALDSON, JJ., concur. 

(McFADDEN, J., registered his vote prior to his retirement on August 31, 1982.) 
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OFFICE OF THE GOVERNOR 
STATE CAPITOL 

BOISE: 83720 
,JANUARY -10, 1984 

NEWS RELEASE 

BOISE - - Governor Evans ~aid today he has received e.-ight 

:r-ecommendati.ons from the Task Force he appointed last. summer to 
. -·~---~---

e...xamine the Swan Fall.s water ri_ghts issue. 

The recommendations are as follows: 

1. The state should move forward expeditiously with case 

13794 and reach the earliest determination. Unanimous. 

l.a. The Governor should do everything possible to see 

that there are additional appropriations of sufficient 

size to carry forward with legal and technical exper-

tise to litigate case 1379.4. 

A.G. and IDWR. Unanimous. 

This should include the 

2. The Governor should do everything possible to support 

data collection and research; to include collection of 

data and to determine the relationship between ground 

and surface water above Swan Falls. (Note: the ration-

ale for this recommendation i~ that data is needed for 

both long and short term management decisions relative 

to this important resource.) Unanimous . 

.1. The Governor should support an adjudication of Snake 

River with water user fees to support funding of this 
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e(fort (e.g. the resolution passed' by the Wat.er Users 

Association on a water use fee). Unanimous. 

4. The Governor should ask t:he Wat.er Resource$ Board in 

cooperation with the Legislature 1. to undertake a compre

hensive review of existing water legislation with the 

objective of protecting existing_ uses,_ encouraging wise 

use and conservation of water in anticipation of pos

sible future limitations on available water. Unanimous. 

5. The Governor should retain subordination as a viable 

option - (i.e. > hydro power to upstream uses). 3-1., 

Scott Reed voted no. 

6. The Governor should consider asking the Legislature to 

• consider a moratorium to protect existing water users 

and practices and farm loan relationships~ pending final 

determination of Swan Falls cases. Unanimous. (Note: 

• 

The moratorium refers to legislativ~ action that would 

ensure that the Swan Falls issue is not used to deny 

the renewal or issuance of loans.) 

7. The Governor should not sign the contract. Unanimous. 

8. The Governor should support the repeal of S .B. 1180. 

Unanimous. 

Evans said he was pleased with the work of the Task Force 

and he accepted their recommendations. 

--30--
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AGREEMENT 

March 13, 2006 
EXHIBIT9 

This Agreement is made and entered into among the State of 
Idaho, by and through the Governor, hereinafter referred to as 
"State"; John V. Evans, in. his official capacity as Governor of 
the State of Idaho; Jim Jones, in his official capacity as 
Attorney General of the State of Idaho; and Idaho Power 
Company, a corporation hereinafter referred to as "Company". 

1. Effective Date 

This Agreement shall take effect upon execution, 
except as to paragraphs 7, 8, and 11. 

2. Executive Commitment 

3. 

4. 

When the parties agree on certain actions to be taken 
by State, it is their intent to commit the executive branch 
of Idaho state government, subject to constitutional and 
statutory limitations, to take those actions. 

Attorney General 

Jim Jones is a party to this Agreement solely by 
reason of his official position as counsel for the State of 
Idaho and its agencies in Idaho Power Company v. State of 
Idaho, Ada County Civil Case No. 62237 and Idaho· Power 
Company v. Idaho Department of Water Resources, Ada County 
Civil Case No. 81375. 

Good Faith 

When the parties agree to jointly recommend a 
particular piece of legislation or action by another 
entity, each party agrees to actively and in good faith 
support such legislation or action. 

The State shall enforce the State Water Plan and shall 
assert the existence of water rights held in trust by the 
State and that the Snake River is fully appropriated as 
needed to enforce the State Water Plan. State and Company 
shall not take any position before the legislature or any 
court board or agency which is inconsistent with the terms 
of this agreement. 

5. Stay Of Current Court And Regulatory Action 

A. The parties shall file a motion with the court in Ada 
County Civil Case Numbers 81375 and 62237, seeking a 

- 1 -
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B. 

stay of further proceedings until seven days following 
the adjournment of the First Regular Session of the 
48th Idaho Legislature, except as to preservation of 
testimony pursuant to the Idaho Rules of Civil 
Procedure, completion of designated discovery filed by 
the State of Idaho and dismissal of various defendants 
by Company. The State shall designate in writing, 
within fifteen ( 15) days from the execution of this 
Agreement, those items of its discovery that must be 
responded to by Company. The Company shall respond to 
those items of discovery designated by the State 
within ninety (90) days from execution of this 
Agreement. 

The parties shall request the Federal Energy Regula
tory Commission (FERC) to stay any subordination
related decisions in any Company project listed in 
paragraph 7 licensing or relicensing proceeding 
pending implementation of this Agreement except as 
contemplated in paragraph 12 of this Agreement. · The 
parties acknowledge, however, that FERC could 
independently take action prejudicial to their 
interests and, in such event, the parties may take 
reasonable actions necessary to protect their 
interests. Further, the State shall not file any 
motions to intervene in Project Numbers 2777 (Upper 
Salmon) and 2778 (Shoshone Falls); however, by 
agreeing to this provision, the Company in return 
waives any defense to the timeliness of a motion to 
intervene caused by this Agreement in the event this 
Agreement is not implemented. Company is not 
agreeing, however, that a motion to intervene would be 
timely if filed now. 

C. The parties shall not attempt to influence any 
executive agency of the United States to take a 
particular position regarding subordination in any 
Company FERC licensing or relicensing proceeding 
pending implementation of this Agreement. 

6. Legislative Program 

The parties agree to propose and support the following 
legislation to implement this Agreement: 

A. Enactment of Public Interest Criteria as set forth in 
Exhibit 1 attached hereto . 

- 2 
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B. 

c. 

D. 

E. 

F. 

G. 

Funding for a general adjudication of the Snake River 
Basin generally as set forth in Exhibit 2 attached 
hereto. 

Establishment of an effective water marketing system. 

Funding for hydro logic and economic studies, as set 
forth in Exhibit 3 attached hereto. 

Allocation of gains upon sale of utility property as 
set forth in Exhibit 4 attached hereto. 

Limitations on IPUC jurisdiction as set forth in 
Exhibit 5 attached hereto. 

Rulemaking and moratorium authority for Idaho 
Department of Water Resources generally as set forth 
in Exhibit 8 attached hereto. 

7. Company's Water Right 

State and Company agree that Company's water right 
shall be as follows (Bracketed names used below refer to 
Company projects): 

A. 

B. 

State Water License Numbers 36-2013 (Thousand 
Springs), 37-2128 & 37-2472 (Lower Malad), 37-2471 
(Upper Malad), 36-2018 (Clear Lake), 36-2026 (Sand 
Springs), 02-2057 (Upper Salmon), 02-2001A, 02-2001B, 
02-2059, 02-2060 (Lower Salmon), 02-2064; 02-2065 
(Bliss), 02-2056 (Twin Falls), 02-2036 (Shoshone 
Falls), 02-2032, 02-4000, 02-4001, and Decree Number 
02-0100 (Swan Falls) entitle the Company to an 
unsubordinated right of 3900 c.f.s. average daily flow 
from April 1 to October 31, and 5600 c.f .s. average 
daily flow from November 1 to March 31, both to be 
measured at the Murphy U.S.G.S. gauging station 
immediately below Swan Falls. _These flows are not 
subject to depletion. The Murphy gauging station is 
located at latitude 43° 17' 31", Longitude 116° 25' 
12", in NWl/4NEl/4SEl/4 of Section 35 in Township 1 
South, Range 1 West, Boise Meridian, Ada County 
Hydrologic Unit 17050103, on right bank 4.2 miles 
downstream from Swan Falls Power plant, 7. 5 miles NE 
of Murphy, at river mile 453.5. 

The Company is al so entitled to use the flow of the 
Snake River at its facilities to the extent of its 
actual beneficial use but not to exceed those amounts 
stated in State Water License Numbers 36-2013 
(Thousand Springs), 37-2128 & 37-2472 (Lower Malad), 
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• D. 

E. 

F. 

• 

37-24 71 (Upper Malad), 36-2018 ( Clear Lake), 36-2026 
{Sand Springs),02-2057 (Upper Salmon), 02-2001A, 
02-2001B, 02~2059, 02-2060 (Lower Salmon}, 02-2064, 
02-2065 (Bliss), 02-2056 (Twin Falls), 02-2036 
{Shoshone Falls), 02-2032, 02-4000., 02-4001, and 
Decree Number 02-0100 (Swan Falls), but such rights in 
excess of the amounts stated in 7(A) shall be 
subordinate to subsequent beneficial upstream uses 
upon approval of such uses by the State in accordance 
with State law unless the depletion violates or will 
violate paragraph 7 (A). Company retains its right to 
contest any appropriation of water in accordance with 
State law. Company further retains the right to 
compel State to take reasonable steps to insure the 
average daily flows established by this Agreement at 
the Murphy U.S.G.S. gauging station. Average daily 
flow, as used herein, shall be based upon actual flow 
conditions; thus, any fluctuations resulting from the 
operation of Company facilities shall not be 
considered in the calculation of the minimum daily 
stream flows set forth herein. This paragraph shall 
constitute a subordination condition. 

The Company's rights listed in paragraph 7(A) and 7(B) 
are also subordinate to the uses of those persons 
dismissed from Ada County Case No. 81375 pursuant to 
the contract executed between the State and Company 
implementing the terms of I.e. §§ 61-539 and 61-540. 

The Company's. rights listed in paragraph 7(A) and 7(B) 
are also subordinate to those persons who have 
beneficially used water prior to October 1, 1984, and 
who have filed an application or claim for said use by 
June 30, 1985. 

Company's ability to purchase, lease, own, or 
otherwise acquire water from sources upstream of its 
power plants and convey it to and past its power 
plants below Milner Dam shall not be limited by this 
agreement. Such flows · shall be considered 
fluctuations resulting from operation of Company 
facilities. 

Upon implementation of this Agreement, State and 
Company shall consent to entry of decrees in Ada 
County Civil Case Nos. 62237 and 81375 that describe 
the Company's water right as provided in paragraphs 
7(A) through 7(E). . 

- 4 -
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9. 

Damages Waiver 

Company waives any claim against the State or its 
agencies for compensation or damages it may have or that 
may arise from any diminution in water available to Company 
at its facilities as a result of this Agreement. Company 
waives any claim for compensation or damages from any use 
approved by the state in accordance with paragraph 7B. 
Company retains its right to seek injunctions, 
compensation, damages, or other relief from any future 
appropriator, as defined in paragraph 7(B), whose use of 
water violates or will violate the Company's water right of 
3900 c.f.s. average daily flow from April 1 to October 31, 
and 5600 c.f.s. average daily flow from November 1 to March 
31, as measured at the Murphy gauging station, and also 
retains ts rights against the state and its agencies as set 
out in paragraph 7(B). 

Proposed 1180 Contract 

The parties acknowledge that the Governor and the 
Company have finalized the terms of a contract that would 
implement the provisions of Senate Bill 1180 of the First 
Regular Session of the Idaho Legislature, presently 
codified as§§ 61-539 and 61-540, Idaho Code which is being 
executed on this date. 

• 10. Agreement Not An Admission 

• 

The parties agree that this Agreement represents an 
attempt to compromise pending litigation, and it shall not 
be considered an admission, waiver, or abandonment of any 
issue of fact or law by any party, and no party will assert 
or contend that paragraphs 7, 8, and 11 have any legal 
effect until this Agreement is implemented by the 
accomplishment of the acts described in paragraph 13. 

11. Status of State Water Plan 

State and Company agree that the resolution of 
Company's water rights and recognition thereof by State 
together with the Idaho State Water Plan provide a sound 
comprehensive plan for the management of the Snake River 
watershed. Thus, the parties acknowledge that this 
Agreement provides a plan best adapted to develop, 
conserve, and utilize the water resources of the region in 
the public interest. Upon implementation, of this 
agreement, State and Company wi 11 present the Idaho State 
Water Plan and this document to FEFC as a comprehensive 
plan for the management of the Snake River Watershed . 

- 5 -
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Regulatory Approvals 

A. Within 45 days of the execution of this Agreement, 
Company shall file appropriate pleadings or other 
documents with the Idaho Public Utilities Commission 
(IPUC), to obtain an order determining that the 
execution and implementation of this Agreement is in 
the public interest, and does not constitute an 
abandonment, relinquishment or transfer of utility 
property. Such pleadings or other documents shall 
also provide that the order shall state that any 
effect upon the Company's hydro generation resulting 
from execution and implementation of this Agreement 
shall not be grounds now or in the future for a 
finding or an order that the Company's rate base or 
any part thereof is overstated or that any portion of 
its electrical plant in service is no longer used and 
useful or not devoted to public service, nor will such 
effect upon the Company's hydro ·generation be· grounds 
for a finding or an order reducing the Company•s 
present or future revenue requirement or any present 
or future rate, tariff, schedule or charge. 

B. 

In the event the !PUC does not issue 
acceptable to the parties, the parties 
appropriate remedial legislation . 

an 
will 

order 
seek 

i. Within forty-five {45) days of the execution of 
this Agreement, the Company shall file with FERC 
a request for a declaratory ruling that the 
implementation of this agreement assures a 
sufficient supply of water for Project Numbers 
1975 {Bliss), 2061 {Lower Salmon), 2777 (Upper 
Salmon}, 2055 (C.J. Strike), 2778 {Shoshone 
Falls), 18 (Twin Falls), 2726 (Upper and Lower 
Malad), and 503 (Swan Falls). 

ii. Within forty-five (45) days of implementation of 
this Agreement, the Company shall submit this 
Agreement and the consent decree to FERC in the 
proceedings for relicensing of Project Numbers 18 
(Twin Falls), and 503 (Swan Falls) and the State 
and Company shall request that FERC recognize 
this Agreement as a definition of the Company's 
water rights in those proceedings. 

iii. When any project listed in (i) hereof is 
hereafter due for relicensing proceeding, Company 
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C. 

D. 

shall submit this Agreement to FERC in the 
relicensing proceeding, and the State and Company 
shall request that FERC recognize this Agreement 
as a definition of the Company's water right in 
those proceedings. 

The Governor and Att?rney General on behalf of the 
State and its agencies shall seek intervention in 
support of the Company's efforts before the IPUC and 
FERC, and shall actively support the issuance of 
acceptable orders by both Commissions, and shall 
provide authorized witnesses to testify in the 
proceedings at the request of Company. 

Company shall, if necessary, file appropriate 
pleadings or other documents with the Public Utility 
Commissioner of Oregon for: an order similar to that 
stated in paragraph 12(A). Such filing, if necessary, 
shall be done within forty-five {45) days of the 
execution of this Agreement. 

13. Conditions on Effectiveness 

A. The provisions of paragraphs 7, 8, and 11 shall not be 
binding and effective until each of the following 
conditions have been implemented: 

l . 

ii. 

iii. 

iv. 

v. 

vi. 

Amendment of the State Water Plan to implement 
the provisions of Exhibit 6; 

Enactment of the legislative program outlined in 
paragraph 6; 

Issuance of an appropriate order by IPUC as set 
forth in paragraph 12(A), or enactment of 
appropriate legislation by the State of Idaho, as 
set forth in Exhibit 5; 

Issuance of an appropriate order by FERC in a 
form acceptable to the parties as set out in 
paragraph 12(B)(i); 

Dismissal with prejudice of the proceeding 
pending before the IPUC in Case No. U-1006-124; 

Issuance of an appropriate order by the ·Public 
Utility Commissioner: of Oregon if Company has 
requested one; and · 

- 7 -
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vii. Enactment by the State of Idaho of subordination 
legislation, as set forth in Exhibits 7A and 7B 
attached to this Agreement . 

B. In the event any of these conditions are not imple
mented, or should this Agreement be terminated as pro
vided in paragraph 16, then this Agreement shall be 
void. 

14. Authority of Department of Water Resources and Idaho Water 
Resource Board Not Affected 

This Agreement shall not be construed to limit or 
interfere with the authority and duty of the Idaho 
Department of Water Resources or the Idaho Water Resource 
Board to enforce and administer any of the laws of the 
state which it is authorized to enforce and administer. 

15. Waiver, Modification or Amendment 

No waiver, modification, or amendment of this 
Agreement or of any covenants, conditions, or limitations 
herein contained shall be valid unless in writing duly 
executed by the parties and the parties further agree that 
the provisions of this section may not be waive<l, modified, 
or amended except as herein set forth . 

16. Termination of Contract 

This Agreement shall terminate upon the failure to 
satisfy any of the conditions stated in paragraph 13. The 
parties shall meet on May 15, 1985, to determine if the 
contract shall be continued or terminated. 

17. Subsequent Changes In Law 

This Agreement is contingent upon certain enactments 
of law by the State and action by the Idaho Water Resource 
Board. Thus, within this Agreement, reference is made to 
state law in defining respective rights and obligations of 
the parties. Therefore, upon implementation of the 
conditions contained in paragraph 13, any subsequent final 
order by a court of competent jurisdiction, legislative 
enactment or administrative ruling shall not affect the 
validity of this Agreement. 

18. Successors 

The provisions of this Agreement shall bind and inure 
to the benefit of the respective successors and assigns of 
the parties . 
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19. Entire Agreement 

• _T~is Agreement sets forth all the covenants, promises, 
prov1s1ons, agreements, conditions, and understandings 
between the parties and there are no covenants, provisions, 
promises, agreements, conditions, or understandings, either 
oral or written between them other than are herein set 
forth. 

• 

• 

20. Effect of Section Headings 

The section headings appearing in this Agreement are 
not to be construed as interpretations of the text but are 
inserted for convenience and reference only. 

21. Multi.ple Originals 

This Agreement is executed in quadruplicate. Each of 
the four ( 4) Agreements with · an original signature of each 
party shall be an original. 

IN WITNESS WHEREOF, the parties have 
Agreement at Boise, Idaho, this __ day of 

executed this 
, 1984. -----

STATE OF IDAHO 

By: --------------JOHN V. EVANS 
Governor of the 
State of Idaho 

IDAHO POWER COMPANY 

By: ---------------JAMES E. BRUCE 
Chairman of the Board 

· and Chief Executive 
Officer 

By: ---------------JIM JONES 
Attorney General of the 
State of Idaho 
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ATTEST: 

(Seal of the State of Idaho) 
PETET. CENARRUSA 
Secretary of State 

(Corporate Seal of Idaho 
Power Company) 

ATTEST: 

Secretary of Idaho Power 

CERTIFICATE OF SECRETARY 

Paul L. Jauregui, as secretary of Idaho Power Company, 
a Maine Corporation, hereby certifies as follows: 

(1) That the corporate seal, or facsimile 
affixed to the instrument is in fact the seal 
corporation, or a true facsimile thereof, as the case 
and 

thereof, 
of the 
may be; 

(2) That any officer of the corporation executing the 
instrument does in fact occupy the official position indicated, 
that one in such position is duly authorized to execute such 
instrument on behalf of the corporation, and that the signature 
of such officer subscribed thereunto is genuine; and 

(3) That the execution of the instrument on behalf of 
the corporation has been duly authorized. 

In witness whereof, I, PAUL L. JAUREGUI, as the 
secretary of Idaho Power Company, a Maine corporation, have 
executed this certificate and affixed the seal of Idaho Power 
Company, a Maine Corporation, on this ___ day of 
1984. 

Paul L. Jauregui 
Secretary of Idaho Power Company 

- 10 -
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CERTIFICATE OF SECRETARY OF STATE 

OF THE STATE OF IDAHO 

PETET. CENARRUSA, as Secretary of State of the State 
of Idaho, hereby certifies as follows: 

State of 
affixed 
of 

1. That the State of Idaho seal, or facsimile 
thereof, affixed to the instrument is in fact the 
seal of the State of Idaho, or a true facsimile 
thereof, as the case may be; and 

2. That the officials of the State of Idaho 
executing the instrument do in fact occupy the 
official positions indicated, that they are duly 
authorized to execute such instrument on behalf 
of the State of Idaho, and that the signatures of 
such officials of the State of Idaho subscribed 
thereunto are genuin·e; · and · 

3. That the execution of the instrument on behalf of 
the State has been duly authorized. 

IN WITNESS WHEREOF, I, Pete T. Cenarrusa, Secretary of 
the State of Idaho, have executed this certificate and 
the seal of the State of Idaho on this ___ day 

I 1984, ------

STATE OF IDAHO 

County of Ada 

On this 
Notary Public, in 
appeared JAMES E . 

) 
) ss. 
) 

PETET. CENARRUSA 
Secretary of State 
State of Idaho 

day of _____ , 1984, before me, a 
and for said County .and State, personally 

BRUCE, and PAUL L. JAUREGUI, known or 
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identified to me to be the President and Secretary, 
respectively, of Idaho Power Company, the corporation that 
executed the foregoing instrument, and acknowledged to me that 
such corporation executed the same. 

IN WITNESS WHEREOF, I have hereunto set my hand and 
affixed my official seal the day and year in this certificate 
first above written. 

STATE OF IDAHO 

County of Ada 

) 

NOTARY PUBLIC FOR IDAHO 
Residing at 

) ss. 
) 

On this ___ day of _____ , 1984, before me, a 
Notary Public, in and for said County and State, personally 
appeared JOHN V. EVANS, known or identified to me to be the 
Governor of the State of Idaho; JIM JONES, known or identified 
to me to be the Attorney General of the State of Idaho; and 
PETET. CENARRUSA, known to me to be the Secretary of the State 
of Idaho; and acknowledged to me that they executed the same. 

IN WITNESS WHEREOF, I have hereunto set my hand and 
affixed my official seal the day and year in this certificate 
first above written. 

NOTARY PUBLIC FOR IDAHO 
Residing at 
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.Swan F 
e.nrller proposal that would have 
allowed fdaho Power to nMtntaln 
control or the water unlll the state 
luued permits for lts use. That, 
be said, would nave given the ulll· 
lty the upper hand In opp0sln,B the 
appUcatlons. 

ldnho Powerobjecled to Jones• 
proposal that Lhe company give 
up hs' water rights when the 
agreemi!ot was slgned. · 

Jdaho Power spoke.1man Jfm 
Taney said givlng up the utility's 
water rights lmrtiedlately might 
have allowed developers to push 
through water permit applica• 

tlons before the slate col 
write laws gJvJ.ng equal com 
tion to power and Irrigation 

Jones said the stnte's e: 
authority could have pre· 
that, but lie added lhaL tht 
promise "strikes that nec
batance betw~en upstream 
opmeuc end protecUc.m. or t 
dropowcr base.•• · 

Under the plan, ihe mjr 
stream now on the Snake 
downslream Crom swan 
Dam would be raised fron 
cubic Ceet per seconc to 3~ 
in the summer. Su.mmer 

Frloay, October 2.6, 1 B84 

Swan F, alls -----~---• elude a stnternent of prJnciple 
wlU1 lhe proposed lelll&lallon, tel 

ConUnued trorh P11ga 1 c · ' mltlee. saki he· ,su pporteu the iJJg lowni ak.e.rs tho I the egrer 
agreement. But NoJ~ stopped ment w~s negoll_ated os: n pa~I 

holdings was to hav-e gone lo tdal short' of µredictlng·easy passage age and uralng nQ changes, sal 
111 '4th mstrlct Cq1.1rt later this or tho Leglslntltm/ '• Pat Costello, an auorney who r:e1 

::: •_year or next.· • · . · · · · He salcl , inlercat groupa un-- resented the govemot in I he ni 
.;. Leglslallve· leadera sald Thurn• doubtedl:;: woutd press !or goUnll<ms. • 

da_y thnt lhey ore optirnl.stlc lhe changes.; · . 
1 

.. • 
p1un can be Cltrried ouL.. .. Noting fha L se¥eral LegislaUve . l 11 a re nied matter, 1:i V!l ~ 

S1;1:11, • John Peavey, D-Carey, rac:.es fn the Nov. 8. eJectlons in- signed ·u. ~on~rncl wll_h l<lal 
: ' sa.1<1 lh!! Legi1iature should· be volve dlfCereuces among candt-· Power t~ hmll •Pul.JUc UtUltlt 

able to "Ilesb out11 ll1c agreoment dates on the water-rights ls.sue.• Commlss1011 uutilority over Ldat 
to the satis!ncUon of bolh slcle!I bi Noh ,said, ,;we can1t Just assume Power's waler rights. In ~ 
Lbe waler-.rlghlli <Hspute. 11 •s O II done. It's. Just aa lmpo rta nt chang~, Idaho Power agreed I 

Sen. Lakd Noh, R-Kimberly1 rorpeop1eto look al how tneycast clrop :1,0I..X.I waLcr-rlghls perm 
1:l111irma11 or tiie Sen-ali. Re- lhHlr votes In the etcctlon." holders from the water-rlgntsJi 
sa~r~es -~1~d r . • a_il?n C~.~-· ~vans,JonesandBNcewl!Hn- gat!on.. · • 
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IDAHO f'ALL.<l 1AP1 -· Cla$Ure of Twin Ffllts·llclloois is the type 
of .s,:anoa a fledgling teirehcn'· association wa:r; fQl"Ill80 to fight. ~!i UH!: 

·--~:t~l"!~;; booom/ more'' :C.~renie,rwlUi(a) g 
tiargaining power, the)' corget what they are paid f(lr - 1.Q tea&·• 
Diana 'Robertson or lndepen6en1 Educ.a~rs o( Idaho !laid ill a news 
relea.se. 

In t1ru1ouncmg rormation of her gk'Oup during lht: summer, me 
Idaho Falls teacher said independent Educators()(•~ WO\lld be an 
altemaUYil to lhl! "trad•Mll'llOfl mentality·· of the [dllho Education 
A.Mooia4iol\, ' ' ' ' 

'nle IEA IS th.c negotiating orga.niz.!ltlon for teachers A~· till:. 
stnte, lncludil'lg Twin Falls, ,;vnerc Schools were ¢1o$f:d for three da;yi 

. because of lteaalocked <'Ol'l(ract ta.In.. . 
The UJl$Cheduled va<::atkm for 6,000 students~ whefl ClU!IU 

r~d on Wednesday. Teachers staged a wtlkout on Friday, and 
klu>(,J Offtcll!IIS llUTltinued the ekliNre on Monday .\Uld TUf!ISdaY Oft 
~.tbor41 wer.e l'IO ~ te.!lche!:a would .!iiay -OR .tla&-Job. 
-... r.fl:-:-ft,abt,, tson- eaid ~em: Sduer.iooRJ 9l Wlltio ,...-.le,. ., 
seo, that children ate not' usea as pawns" at ~ barg-1dnlng \able, 

Forens1c Antnropoiogist to Get·Sketeton-

LEWISTON IAPI A skeleton found ll!Sl month riear Powell will 
be sent to a forensic:; anl.hropologl$t in an attempt to tlnd Clues to the 
Identity Of the remains. lda.hO County Coroner Kathletin Gibbs has u,W. 

She wd she !lopes Dr. Marvin Hegler or San Francisco will be 
sble to determine . the age and Other f&etor;a tflal mlpt help 
lnvestlgat.on, Identify the renu1ills, t>elleved to be t)lOSt, of a man. 

"lt jW1t. might sJve tru: sneriff,- office somettung more to go on, 
be\l:IUl!e we're at a dead eM." ijhe taid. 

,... •---~1:w.~'ltelped MJontif?: !be llsxjle£ gf 
Robert Bravtn,:e and his wife. Chf:i;>I; the two we.-e klliea ln Idaho 
County 111 the summer of 1983 and their- l:lodies found three IJIOllths 
later. ; . 

Kellogg Goes into Ski Resort Business 
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1t,e-1r pm· 
ntt•r,;.-s1 An 
11a1lr h,n:r 

PnWi?•··;:. ~·laim tu 

1gton to Announce Decision by Monday 
01'rt·t•tmn:-- !lo;;;rcl ••:; lhc l~partment oc t:on~ctillnS. 
nfo(tlmt s;,y-,; ·1i,.. · .. m:it·ro.mmgwn, s:rter"a 'Ct~. 
~foncl11~· 11.tJt-lh<!f 11oors meeting wltl\ the govenior. 
1 tl'I<" l:k1a,C! \l'/lnt~ It> think the matter through 
\"aM ~aid Tnur~ h<-for(• deciding whether .tu nw;lgn 
~ton will r\/lt n:•· Uf'"ll tl!!('i(le by 1Vlona11y, U'ien will 
ic will hat·,• hi lt•lf'J)ll<llle th(' !WV('rnor with his <lCCi· 
:i.tbi.w.) . 1Ju:;1w.:s:L :.rnn.... .. . • . • 

' UUI I() seak hi~ 
saJO. l'xplainin~ 
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''<>11.(·lude<i lhul 

i :<t,lle 1.<w In -~--~-1w.lrif!$;. Whtlt• ;i 
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··orities 
ive rom" 
,t ,,,_ ·<• uffl. 
11111.: \l,;l!t•r· :md 
~·1111 lh,• IHlhldi• 

J'tt-rmnRIOn s.111! ll<' planned to 
,·1.111Ccr with hµ; atwrncy1, and others 
hdon• <IN'ldint 

· ' It l reII.ISe to resi{µt, Uien tile 
l.!uv,:,rnor ,..Ill h.l\'.e · to rirc me." 
lkm1olo(ton ,;1,1a. after the privah' 
1111-.•t iu,! \\·itn lhl.' ll!OvefTIClr 

Hi:m,ni:iton also criliciirnd th;; 
~-~tor·what-·~·s:wn:i ''Wl!r!! 
;t11 .. m1>I!< 10 portray him a~ a c-.-iml 
n,IJ 

u ppl y for a licenS<". 
: · 1 1hink a lot or Uus has been 

m1s1.1n11ers,ana11·1i;: am! miscom,nuni
<·at in11 .. 11(' Said. 

He said evidenc-e eV@tl~ally will 
show lhat "we arc providing fs a 
very viable, useful .service." 

AJdlidg<! said he is willing tu 
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EXHIBIT 12 

SWAN FALLS AND MINIMUM STREAM FLOWS IN IDAHO 

By 

Ray W. Rigby 

In 1901, a mining company constructed the first 

hydro-electric dam on the Snake River at Swan Falls, which is 

south of Boise. In 1915, five of these small electric 

companies merged to form the Idaho Power Company and in the 

merger, Idaho Power acquired the swan Falls Dam and power plant 

as well as others. 

Idaho Power company obtained a water license and a 

decree authorizing it to have 9,450 cf s of water with priority 

dates from 1900 to 1919, but its power plant capacity was 8,400 

cfs and so that constitutes the Swan Falls water rights. 

In 1920, congress enacted what is now known as the 

Federal Power Act and created the Federal Power commission for 

the purpose of issuing licenses for the construction and 

operation of dams and hydro-electric projects. The license for 

Swan Falls was actually not granted until 1928. In the 1920s 

and the 1930s, several new darns were built on the Snake River, 

and following the second world War, Idaho Power built five new 

dams on the snake River between 1948 and 1952. Attached to 

this report is a copy of a map of the Northwest showing Idaho 

Powers company's sites along the Snake River in southern Idaho, 

showing 17 sites, and with its interest in Jim Bridger here in 

Wyoming and others, a total of 20 power sites . 
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Eventually it became apparent that the snake River was 

no longer inexhaustible and the water licenses and FPC licenses 

started to contain "subordination clauses", which in affect 

said that power production would be inferior to future upstream 

depletion. There was no such limitation in the swan Falls 

license and except for an occasion or two, such as the Twin 

Falls Dam in 1934, those provisions did not appear in the 

licenses. 

Then in the early 1950s the issue of public versus 

private development of the Hell's canyon stretch of the Snake 

River was hotly debated in the Northwest and in congress. The 

Hell's canyon site was probably the most desirable power site 

in North America. Idaho Power.company and other private 

interests feared that if the high single Hell's Canyon Dam was 

built it would be administered by the Bonneville Power 

Administration, which Idaho Power company had been successful 

in keeping out of Southern Idaho, and so it proposed to build 

three smaller and lower dams in the Hell's Canyon reach of the 

Snake River. 
L e,n 
~ Jordan, then Governor of Idaho, and Governor 

Smylie who followed him, together with many groups in Idaho, 

particularly the irrigators and water users in Southern Idaho, 

were concerned that the Idaho Power company would take up an 

excessive amount of water for non-consumptive uses at the 

Hell's canyon site, which means the water would go through 

their generators there and then into Oregon and Washington 

along the Columbia. Therefore, they insisted that in exchange 

SWAN FALLS AND MINIMUM STREAM FLOWS IN IDAHO - Page 2 
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for the public giving up the right to construct the high Hell's 

canyon Dam, that the Idaho Power company licenses for Oxbow, 

Brownlee and Hell's canyon dams would contain a provision 

subordinating the power rights in those dams to upstream 

development. 

It was the consensus of the water users of Southern 

Idaho that the subordinations in the Hell's Canyon licenses 

were also affective for all of the other Idaho Power Dams on 

the snake River. During the proceedings before the Federal 

Power commission on the application of Idaho Power company for 

licenses on the three Hell's canyon dams, R. P. Perry, General 

counsel for Idaho Power company, testified: "Historically, the 

Applicant has always conceded that water rights for future 

irrigation development shall have precedence over their 

hydro-electric water rights. All water licenses being 

currently issued by the State of Idaho provide specifically 

that this shall be true. And it is obvious that this 

commission would not authorize any project without making the 

same requirement." 

Later, in those hearings, Thomas E. Roach, President 

of Idaho Power company, testified: "Well, the waters of the 

Snake, of course, are used primarily to first provide for the 

so-called consumptive needs of the area and then to supply the 

hydro-electric power which furnishes the electric service to 

the people of the area which I have described here." 

Later in the hearings he said, "our company, for a 

period of 37 years or more, has had a very firm and fixed 
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• 

j • 

• 

policy of complete coordination of the use of the Snake River 

Waters for the development of hydro-electric power with the 

needs of that water for irrigation and has followed the policy 

of always placing the use of that water for irrigation in a 

prior position to the use of the water for hydro-electric 

development." 

Later, he further stated, "I think the Snake River 

Valley's future lies in the continuing development in an 

orderly fashion of the yet-undeveloped arable land, and that 

development will be directly dependent upon the use of the 

Snake River water and its tributaries." 

In those hearings, A. c. Inman, in behalf of the Idaho 

Power company, told the Federal Power Commission, "Idaho Power 

Company fully recognizes the primary importance in Southern 

Idaho of the use of water for reclamation and irrigation 

purposes, and over more than 35 years of its existence has 

cooperated fully with water users in the ·snake River Valley. 

our system has been planned and built accordingly, and in the 

entire history of the company, I know of no instance where the 

company has ever protested a water appropriation filing, or 

raised any objection to diversion or use of water, for such 

purposes." 

The subordination provisions were placed in the three 

Hell's canyon licenses, and State officials had always 

understood that those provisions were all encompassing the 

entire Snake River and its tributaries and that the company's 

rights were therefore subordinate to all other upstream 
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• 

• 

• 

consumptive uses. Unfortunately, the licenses on the other 

Idaho Power dams were never amended to contain those specific 

provisions. 

At the time the swan Falls Power Plant was 

constructed, there were probably no more than two dozen 

irrigation pumps in all of southern Idaho. Over the years, 

thousands of pumps were licensed by the State and thousands of 

surface rights were licensed or decreed. This was all done 

with not only the acquiescence of the power company, but they 

aided in the planning of these projects, and this all meant 

additional revenue to the company to furnish the power for the 

pumps and for the farmsteads, businesses and other developments 

that came with irrigation of the plains of Southern Idaho. 

However, upstream development, in affect, diverted the 

water to the various uses instead of letting it flow quickly 

down the river and out of the State. Then the recharge of the 

Snake River plain, actually, for years, resulted in increased 

flows at the swan Falls Power site. Naturally, there had to 

come a time when those flows would start to diminish, and the 

controversy was beginning to develop. 

The interesting thing is that the Swan Falls Power 

Plant produces less than one-half of one percent of the power 

generated by the Idaho Power Company, and it was being used 

more for stand-by at the time this controversy erupted by the 

filing of a law suit by some individuals who protested that the 

power company was not protecting its water right, and as a 

result there was developing a power shortage and more expensive 
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coal fired plants and nuclear plants were going to be needed to 

produce the power to meet Idaho Power company's increased 

demands, unless these hydro rights were preserved. Also, the 

power company was working diligently to remove any inference or 

direct provisions on direct subordination in all of its 

licenses. 

This represented a change in policy of the company, 

and eventually on November 19, 1982, the Idaho Supreme court 

ruled that there was no subordination of the Idaho Power 

Company's water rights at the Swan Falls site. Naturally, 

since Swan Falls is south of Boise, located after the river has 

served most of the agriculture of the state, if the Idaho Power 

company could get its full water right at Swan Falls, it would, 

in affect, have that water at its Hell's canyon sites, and thus 

avoid, to a great extent, the subordination provisions in the 

Hell's Canyon licenses. The Hell's canyon power plants produce 

over 80 percent of the Idaho Power Company's hydro-generation. 

The Supreme court decision stunned southern Idaho 

water users and suddenly the "enemy" was not California trying 

to "steal" Idaho's water, but it was now the power company. 

There was no longer any surplus water in Idaho. The power 

company was now in the drivers seat. It filed action against 

thousands of water users in Idaho who's licenses, decrees, and 

claims to the use of water, were later in time than the 

priori ties of Swan Falls. Article 15 Sec. 3 of the Idaho 

constitution states in part as follows: "The right to divert 

and appropriate the unappropriated waters of any natural stream 
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to beneficial uses shall never be denied, except that the State 

may regulate and limit the use thereof for power purposes." An 

attempt was made at the legislature to pass a bill authorizing 

the state to subordinate the power company's water rights on 

the Snake to up stream development. It failed in two different 

sessions by one vote each time. 

consequently, the State of Idaho by its Governor, the 

Attorney General of the State of Idaho and the Idaho Power 

company entered into an agreement intended to resolve the swan 

Falls water right controversy. In order for it to take full 

affect, the legislature would have to adopt a "new public 

interest criteria for water right approval, granting to power 

rights the same importance as irrigation and other rights." It 

required a general adjudication of the entire Snake River 

Basin, which, by the way, has now begun. It required an 

effective water marketing system to be developed, with the 

theory that water could then be marketed and, within certain 

guidelines, that market would determine the uses of water. The 

agreement also provided for the funding of hydrologic and 

economic studies, making allocations of gains for sale of 

utility property, limitation on IPUC jurisdiction, and 

especially provided for new rule making and moratorium 

authority for the Idaho Department of Water Resources. 

Additionally, the Idaho State Water plan would be 

amended, the Idaho Power Company would dismiss with prejudice 

its case against approximately 7,500 water users and grant to 

them, and as a matter of fact, all those who had used water 
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until the date of the agreement, October of 1984, priority ov~r 

the power company rights. 

!t provided that the Idaho Power company could not 

make demand upon any waters above Milner Darn which is in the 

center of Cassia County, in the Burley, Idaho, area, and the 

return flows from Milner to Swan Falls would be used to obtain 

the minimum stream flow at the Murphy gage, which is just 

downstream from Swan Falls, and instead of the swan Falls water 

right being 8,400 cfs, it would be limited to 3,900 cfs from 

April 1 to October 31 and to 5,600 cfs from November 1 to March 

31. This meant that the balance of those waters, previously 

included within the swan Falls right would be held in trust by 

the State and once the Federal Power Commission licenses were 

amended, the legislation was adopted, the rules were in place, 

and all other parts of the agreement performed, the State could 

allocate that trust water to those areas and for those purposes 

deemed for the best interest of the people of the state, 

including power production, and not necessarily according to 

the "first in time is first in right" doctrine. rt is presumed 

that the additional water could allow for some additional 

irrigation development in Southern Idaho, but a limit of 20,000 

acres per year is also included within the agreement. 

There are several other features of this agreement and 

the entire controversy that could be discussed, but this is an 

attempt to give a brief overview. 

Historically, surface water rights and ground water 

rights have been administered ind endently of each other in 
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Idaho. Under current legislation, and in the Snake River 

adjudication, all rights, surface and underground, will be 

adjudicated together and administered together, recognizing the 

fact that underground water affects surface water and that is 

why the State needs the study that it is now conducting to 

determine the extent of that interrelation. 

The discussion of the swan Falls controversy is 

important, because this matter affects every person and every 

industry, as well as the natural resources of the State of 

Idaho. Legislation has now been adopted in Idaho that enlarges 

the "beneficial uses" of water, to include such things as "fish 

and aquatic life, recreation, swimming, boating, aesthetics, 

fish propagation, etc." . 
f' ·. 

1 This concern also brought about legislation on 

"minimum stream flow" adopted by the Idaho Legislature in 

1978. Starting first with the minimum stream flow to implement 

the Swan Falls agreement the Idaho Water Resource Board has, 

therefore, adopted the following policy, "the ground water and 

the surface water of the basin be managed to meet or exceed the 

minimum average daily flow of zero measured at the Milner 

gaging station, 3,900 cfs from April 1 to October 31, and 5,600 

cfs from November 1 to March 31 measured at the Murphy gaging 

station, and 4,750 cfs measured at Weiser gaging station. A 

minimum average daily flow of 5,000 cfs at Johnson's Bar shall 

be maintained and an average daily flow of 13,000 cfs shall be 

maintained at Lime Point a minimum of 95 percent of the time • 

Lower flows may be permitted at Lime Point only during the 

months of July, August and September." 
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Pursuant to the minimum stream flow law, which 

provides that the board is the only entity that can apply for 

same, there have been approximately 34 applications filed. 

Some have been granted, others are pending, and some have been 

dismissed. The board has adopted guidelines on minimum stream 

flow applications and I am sending around a blue pamphlet 

entitled "Minimum Stream Flow". From that pamphlet you will 

note that a minimum stream flow in Idaho is a "beneficial use" 

and, unlike the historical qualification, it does not have to 

be diverted from the stream. 

It is supposed to be in the interest of preserving 

public health, safety and welfare, it has a priority date as of 

the date the application is filed by the board with the 

director of the Idaho Department of Water Resources, it is 

measured like other water rights, it is initiated by either the 

board itself or by other interested agencies, principally the 

Fish and Game Department filing a request with the board and 

then the board files the application with the director. It 

must be in the public, not the private interest, must be 

unappropriated water, it must only require a minimum stream 

flow not an ideal or optimum flow and it must be capable of 

being maintained to preserve fish and wildlife habitat, aquatic 

life, aesthetic beauty, navigation, transportation or water 

quality of the stream. If anyone who testified at the hearings 

is dissatisfied with the departmental ruling, that person may 

request a rehearing or may appeal the decision to the District 

court. 
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All instream flow rights must be approved by the Idaho 

Legislature, only a small number of the streams are capable of 

having a minimum stream flow right, non-consumptive uses may 

still be granted which do not deplete the minimum stream flow 

granted by the license, however prior rights that have already 

vested are capable of drying up a stream beyond that minimum 

set by the license. In other words, it is like any other 

right, and takes it place in the list of priorities, according 

to the date the application was filed. That water right will 

be treated in all respects like any other water right, and will 

even be administered by the water masters. 

From the lackadaisical and carefree days in Idaho when 

there was an abundance of water, and efforts made by Federal 

and State agencies to encourage development, reclamation of the 

lands, and greater uses of water .in every respect, we have now 

come to the point where there is very little water for further 

development, and any such development which means diverting 

waters from the stream for consumptive purposes must meet the 

new "public interest criteria", and will draw opposition from 

environmentalists, sportsmen, and those wishing to keep the 

water in the streams. 

What a paradox. The power company now finds itself to 

be allied with all of these groups who wish to keep the water 

in the stream, because it provides the water for its 

non-consumptive use in producing hydroelectricity. The general 

adjudication, of both groundwater and surface water, under all 

of these new philosophies and rules is going to be very 

interesting. 

SWAN FALLS AND MINIMUM STREAM FLOWS IN IDAHO - Page 11 
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IDAHO POWER COMPANY 
P_O_ BOX 70 
BOISE, \OAHO 83707 

March 13, 2006 
EXHIBIT 13 

Testimony of James C Miller 
Senior Vice President - Power Supply 

House Resources Committee 
March 15, 2006 

Mr. Chairman and members of the Committee, 

My name is Jim Miller. I am the Senior Vice President of Power Supply for Idaho Power 
Company. As such, I am responsible for making sure that Idaho Power has adequate 
generating resources to meet our customers' electrical demands whenever they need it 

I am an electrical engineer and have been with Idaho Power for over 29 years in the areas of 
Engineering, Power Operations, Delivery and Power Supply. 

I am here this afternoon to talk with you about issues relating to aquifer recharge that cause 
me particular concern - and ultimately would cause every one of our 470,000 customers 
concern . 

First is energy cost. As I'm sure you are aware, Idaho Power has a predominantly 
hydroelectric generation base. Hydro provides approximately 55% of our generation in a 
typical year. As a result, we have some of the lowest cost energy in the United States, and 
every one of our customers and the economy of the state of Idaho benefit from that. If we 
lose hydro generation as a result of reduced flows in the Snake River, we will need to replace 
it with a much higher cost resource and our customers will have to pay higher electric bills. 
Idaho Power did not cause the problems with the Snake River Aquifer and our customers 
should not be required to pay to repair it. • 

My second concern is reliability. Every two years we develop an Integrated Resource Plan 
that looks forward at least 10 years into the future. In that plan we identify our current 
resources and our projected loads and, with the help of a customer advisory council, specify 
what types and how much new generation we will need to build or acquire in order to reliably 
meet our obligations to our customers over the next 10 years. 

For the past 22 years, Idaho Power has had assurances concerning the amount of hydro 
generation we could count on to help us meet our customers' needs. Those assurances came 
in the form of senior water rights. However, this proposed legislation removes any certainty 
we will have about whether and how much hydro generation we will be able to plan on from 
each of our hydro projects. If we have to asswne that the only water that will pass Milner 
Dam will be Idaho Power's American Falls storage and the Flow Augmentation water 
specified in the Snake River Basin Adjudication, and that we will only see the minimum 
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flows established by the Swan Falls Agreement at Swan Falls Dam, we will have to 
immediately replace a large portion of the hydro resources in our current plan with market 
purchases, and begin the process of identifying and constructing new resources that will be at 
substantially higher costs. Our estimate of lost production at our hydro facilities in a typical 
year with these assumptions amounts to over 2.2 million megawatt-hours of generation. 
That's a reduction of over 25% of our hydro generation and 14% of our total. At today's 
market prices, that amounts to over $120 million per year of additional expense to our 
customers. Now I recognize that estimate is based on unrealistic, worst-case conditions, and 
I don't expect that the immediate impacts to the Company will be that high. But, there are no 
side-boards on this legislation and if passed, our customers could ultimately see that level of 
impact. 

Thank you! That's all I wanted to share with you today. I would be happy to try to answer 
any of your questions . 
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March 13, 2006 
EXHIBIT 14 

HSOO: Statement of Mr. George Lemmon- Hagerman, Idaho 
House Resources and Conservation Committee March 15, 2006 

1. Maximum flow is for peaking power to put through Idaho Power's 
plants. 

2. If the spring flood is recharged, it will go through the aquifer in about 6 
months. Rain takes about 12 months to show an affect on the aquifer. 

3. Old water rights have been diminished. Rate payers won't have to pay 
high prices, as Idaho Power will get the recharged water back in the 
fall of the year. 

• H800geolmmnstmnt3.15 
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March 14, 2006 
FOR IMMEDIATE RELEASE 

Dennis Lopez, Corporate Commw1ications 
208-388-2464 

dlopez@idahopower.com 

Idaho Power Opposes Recharge Legislation; 
Bill Would Unfairly Burden Company's Customers 

BOISE - Idaho Power today announced its strong opposition to a bill introduced in the 
Idaho House of Representatives that would repeal certain sections of Idaho law that protect the 
public benefits of low-cost hydroelectric generation. 

"House Bill 800 is an effort to repeal an important and universally adopted piece of 
public policy. If passed it will unfairly impact Idaho Power and our customers," said company 
President and Chief Executive Officer LaMont Keen. "While others may try to confuse this 
issue, one fact is clear and undisputed; Idaho Power did not deplete the Snake River aquifer. 
Decades of ground water pumping and other uses have taken more water from the aquifer than 
nature has been able to replace. Idaho Power and our customers should not bear the financial 
burden of recharging the aquifer." Aquifer recharge is an unproven process whereby Snake 
River water would be diverted into the southern Idaho desert in the hope of partially replacing 
water removed by ground water irrigation pumping. 

The proposed legislation would amend Idaho law to subordinate water rights for 
hydroelectric generation, or make them secondary to, aquifer recharge. The original law was 
passed unanimously by the 1994 Idaho Legislature and signed by then-Governor Cecil Andrus. 

"Because Idaho Power primarily relies on hydroelectric generation to meet its 
customers' electric energy needs, reducing Snake River flows will impact both the cost and 
reliability of the energy we supply," Keen added. "Simply put - reduced hydroelectric 
generation will drive up the cost of energy production and ultimately costs to customers." 

Keen also noted that Idaho Power plans its resource additions to meet customer loads 
based on the availability of the hydroelectric generation House Bill 800 now threatens. He said 
this has serious implications for the growing southern Idaho economy and Idaho Power's 
ability to reliably meet electrical energy demands. 

"Neither Idaho Power nor our customers should be made the political scapegoat for the 
aquifer's depleted condition," he added. 

---- more ----
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"Policy questions of this magnitude should not be hurriedly considered during the final 
days of a legislative session," Keen said. "They can only be fairly and appropriately addressed 
following a thorough analysis of all the consequences, intended and otherwise. In addition to 
power generation impacts, House Bill 800 has potential environmental affects on ground and 
river water quality, salmon and steelhead, native fish and snails, and recreation that should be 
fully explored. Realistically, no meaningful amount of aquifer recharge can be accomplished 
in 2006 so there is no need to rush this legislation through." 

Keen also noted that Idaho Power is sympathetic to the needs of ground water 
irrigators, many of whom are customers. In fact Idaho Power has been working with Idaho 
Governor Dirk Kempthome's office and other senior surface water users to implement a pilot 
aquifer recharge program in 2006 to test the concept while keeping Idaho Power and its 
customers financially whole. 

####### 



C. 366 '78 IDAHO SESSION LAWS 

CHAPTER 366 
(H.B. No. 598) 

AN ACT 

955 

RELATING TO RECHARGE OF GROUND WATER BASINS: AMENDING 
CHAPTER 2, TITLE 42, IDAHO CODE, .BY THE ADDITION OF A 
NEW SECTION TO BE KNOWN AND DESIGNATED AS SECTION 
42-234, IDAHO CODE, TO DECLARE THE APPROPRIATION AND · 
UNDERGROUND STORAGE OF WATER FOR PURPOSES OF RECHARGE OF 
GROUND WATER BASINS IN THE VIC!NITY OF ST. ANTHONY AND 
REXBURG, IDAHO, A BENEFICIAL USE AND TO AUTHORIZE THE 
DEPARTMENT OF WATER RESOURCES TO GRANT A PERMIT FOR THE 
APPROPRIATION AND UNDERGROUND STORAGE OF WATER TO THE 
AUTHORITIES RESPONSIBLE FOR THE IMPLEMENTATION OF THE 

-· RECHARGE PROJECT; AMENDING SECTION 42-233a IDAHO CODE, 
TO PROVIDE THAT IN ISSUING A PERMIT FOR THE APPROPRIA
TION OF GROUND WATER IN EXCESS OF TEN THOUSAND ACRE FEET 
PER YEAR FROM A SINGLE OR A COMBINATION OF DIVERSION 
POINTS, THE DIRECTOR OF THE DEPARTMENT OF WATER 
RESOURCES MAY REQUIRE THAT THE APPLICANT RECHARGE THE 
GROUND WATER BASIN IF HE DETERMINES THAT WITHDRAWAL OF 
THE AMOUNT REQUESTED WILL ADVERSELY AFFECT EXISTING 
PUMPING LEVELS OR WATER RIGHTS; AMENDING CHAPTER 2, 
TITLE 42, IDAHO CODE, BY THE ADDITION OF A NEW SECTION 
TO BE KNOWN AND DESIGNATED AS SECTION 42-232, IDAHO 
CODE, TO DIRECT -THE DIRECTOR OF THE DEPARTMENT OF WATER 
RESOURCES TO INSTITUTE NEGOTIATIONS WITH THE BUREAU OF 
RECLAMATION AND THE IDAHO CONGRESSIONAL DELEGATION FOR 
THE INCORPORATION OF AN ARTIFICIAL GROUND WATER RECHARGE 
PROGRAM INTO CERTAIN PROJECTS FOR WITHDRAWAL OF GROUND 
WATER BEING UNDERTAKEN IN CONJUNCTION WITH THE SALMON 
FALLS CREEK IRRIGATION PROJECT IN TWIN FALLS COUNTY. 

Be It Enacted by the Legislature of the state of Idaho: 

SECTION 1. That Chapter 2, Title 42, Idaho Code, be, 
and the same is hereby amended by the addition thereto of a 
NEW SECTION, to be known and designated as section 42-234, 
Idaho code, and to read as follows: 

42-234. GROUND WATER RECHARGE PROJECT IN THE VICINITY 
OF ST. ANTHONY AND REXBURG, IDAHO -- AUTHORITY OF DEPARTMENT 
TO GRANT PERMIT, It is the policy of the state of Idaho to 
Promote and encourage the optimum development and augmen
tation of the water resources of this state. The legislature 
deems it essential, therefore, that water;projects designed 
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to advance this policy be given maximum support. The legis 
lature finds that the pilot project to recharge ground wate 
basins in the vicinity of st. Anthony and Rexburg, Idaho 
has enhanced the full realization of our water resourc 
potential by furthering water conservation and increasio 
the water available for beneficial use. In view of th 
demonstrated feasibility of the project and in recognitio 
of the benefits to be derived from its continuation an 
expansion, the legislature deems it in the public interes 
that this project be continued and expansions of thi 
project be encouraged. 

The legislature hereby declares that the appropriatic 
and' underground storage of water for purposes of grour 
water recharge in the vicinity of st. Anthony and Rexburc 
Idaho shall constitute a beneficial use and hereby authoi 
izes the department of water resources to issue to tl 
authorities responsible for the implementation and expansi< 
of this recharge project a permit for the appropriation ax 
underground storage of unappropriated waters in the area < 
recharge. Any right so granted shall be subject to depleti< 
for surface storage or direct uses after a period of yeai 
sufficient to amortize the investment of the appropriator. 

SECTION 2. That Section 42-23Ja, Idaho Code, be, a1 
the same is hereby amended to read as follows: 

42-233a. "CRITICAL GROUND WATER AREA11 DEFINED -- PUBL 
HEARINGS PUBLICATION OF NOTICE -- GRANTING OR DENIAL i 

APPLICATION -- APPEAL. "Critical ground water area11 

defined as any ground water basin, or designated pa. 
thereof, not having sufficient ground water to provide 
reasonably safe supply for irrigation of cultivated·land 
or other uses in the basin at the then current rates 
withdrawal, or rates of withdrawal projected by conside 
ation of valid and outstanding applications and permits, 
may be detennined and designated, from time to time, by t 
director of the department of water resources. 

Upon the designation of a "critical ground water are 
it shall be the duty of the director of the department 
water resources to conduct a public hearing in the area co 
cerned to apprise the public of such designation and t 
reasons therefor. Notice of the hearing shall be publish 
in two (2) consecutive weekly issues of a newspaper of ge 
eral circulation in the area immediately prior to the da 
set for hearing. 

In the event an area has been designated as a "critic 
ground water area" and the director of the department 
water resources desires to remove such designation or modj 
the boundaries thereof, he shall likewise conduct a pub] 



• 

• 

C.366'78 IDAHO SESSION LAWS 957 

hearing following similar publication of notice prior to 
taking such action. 

In the event the application for permit is made with· 
respect to an area that has not been designated as a criti
·cal ground water area the director of the department of 
water resources shall forthwith issue a permit in accordance 
with the provisions of section 42-203 and section 42-204k 
Idaho Code, provided said application otherwise meets the 
requirements of such sectionsT; and further provided that 
if the aPplicant proposes to appropriate water from a ground 
water basin or basins in an amount which exceeds ten thou
sand (10,000} acre feet .per year either from a single or a 
combination of diversion points, and the director determines 
that the withdrawal of such amount will suhstantiallf and 
adversely affect existing purnpin~ levels of appropriators 

.pumping from such basin or basins, or will substantiall:y: and 
adversely affect the amount of water available for with
drawal from such basin or basins under existing water 
rights, the director may require that the aP4'licant under
take such recharge of the ground water basin or basins as 
will offset that withdrawal adversely affecting existing 
Eumpinq levels or water rights. 

In the event the application for permit is made in an 
area which has been designated as a critical ground water 
area, if the director of the department of water resources 
from the investigation made by him on said application as 
herein provided, or from the investigation made by him in 
detennining the area to be critical, or from other informa
tion that has come officially to his attention, has reason 
to believe that there is insufficient water available 
subject to appropriation at the location of the proposed 
well described in the application, the director of the 
department of water resources may forthwi~ deny said appli
cation; provided, however, that if ground water at such 
location is available in a lesser amount than that applied 
for the director of the department of water resources may 
issue a permit for the use of such water to the extent that 
such water is available for such appropriation. 

Any applicant dissatisfied with the decision of the 
director of the department of water resources may appeal to 
the district court in the manner provided for in section 
42-237e, Idaho Code. 

SECTION 3. That Chapter 2, Title 42, Idaho Code, be, 
and the same is hereby amended by the addition thereto of a 
NEW SECTION, to be known and designated as Section 42-232, 
Idaho Code, and to read as follows: 

42-232. GROUND WATER RECHARGE PROGRAM -- NEGOTIATIONS 
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Marchl3, 2006 
EXHIBIT 17 

TWIN FALLS CANAL COMPANY 
POST OFFICE BOX 326 

TWIN FALLS. IDAHO 83303-0326 

March 14, 2006 

To: House Resources & Conservation Committee 

Chair Rep. John A. Stevenson 
Vice Chair Rep. JoAn E. Wood 
Rep. Frances C. Field 
Rep. Maxine T. Bell 
Rep. Jack T. Barraclough 
Rep. Lawerence Denney 
Rep. Lenore Hardy Barrett 
Rep. Mike Moyle 
Rep. George E. Eskridge 

Re: Bouse Bill 800 (Recharge) 

Dear Committee Members: 

Rep. Dell Raybould 
Rep. Ken A. Roberts 
Rep. Scott Bedke . 
Rep. Ken Andrus 
Rep. Paul E. Shepherd 
Rep. Bert Brackett 
Rep. George C. Sayler 
Rep. Wendy Jaquet 
Rep. Mike P. Mitchell 

The "Recharge" of declining water tables in Idaho aquifers sounds as patriotic and 
American as apple pie. How patriotic does it sound if you have to steal the apples to 
make the pie? We all recognize the value of recharge, but the structure of property law 
must be respected. 

A taking of a property right is a serious matter. Even under the auspices of 
eminent domain, 'just compensation" must be paid after "necessity" for the taking is 
shown. This year the Idaho Legislature was concerned enough about some applications 
of eminent domain in recent court cases to attempt to curtail its use in Idaho in some 
circumstances. 

House Bill 800 smacks ofa "taking without compensation." The actions of the 
Legislature in 1994 reaffinned property right status for "trust water" and its use by Idaho 
Power Company until allocated as provided in the Swan Falis Agreement. What has 
changed? 

Governor Kempthome's proposed Pilot Program provided for the purchase of 
apples for the pie. It provided a plausible program for 2006 since the time is short and 
only 40,000 acre-feet could be diverted into the preferred canals because of capacity 
limitations. It also deferred payment until the program could be totally assessed. 

~57 6th Ave West 
Phone(208)733-6731 

Twin Falls 83301 
Fax (208) 733-1958 www.tfcanal.com 
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House Resources & Conservation Committee 
March 14, 2006 
Page -2 

We need to know more about the Eastern Snake Plain Aquifer before we start 
World'War III with Idaho Power and their ratepayers. It is possible that studies as to· 
diversions and discharges, recharge and the timing of such a program could result in 
benefits to spring flows, groundwater levels, the aquaculture industry, and power 
generators without substantia.1 cost. 

Lastly, the scepter of Government taking a water right invokes the possibility that 
irrigation water rights are next. This State was built on property rights, the most 
prominent of which may be its water. 

Sincerely, 

Board of Directors 

Twin Falls Canal Company 


