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IDAPA 37.0
GENERAL PROVISIONS

BACKGROUND AND PURPOSE

The 1985 Idaho Legis]atdre authoriied reallocation of
certain hydropower water righfs to new upstream
beneficial uses. The reallocation is to be accomplished
using statutes designed to provide for the appropriation
of unappropriated public water supplemented by a public

interest review of those reallocations which signifi-

cantly reduce existing hydropower generation. These.

rules and regulations provide the procedures for obtain-
ing the right to divert and use unappropriated public
water as well as water previously appropriated for hydro-
power use which has been placed in trust with the State
of Idaho and is subject to reallocation. Guidelines are
provided for the filing and processing of applications,
and criteria are established for determining the actions

to be taken by the director.

SCOPE AND APPLICABILITY
These rules and regulations are applicable to

appropriations from all sources of unappropriated public

water in the State of Idaho under the authority of

Chapter 2, Title 42, Idaho Code. Sources of public water

include rivers, streams, springs, lakes and groundwater.
The rules and regulations are also applicable to the

reallocation of hydropower water rights held in trust‘by

. Reproduced from the Andrus caliection-
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the ‘State of Idaho. The rules and regulations are
épp]icab]e to a]i'apglications to appropriate water filed
With the Department of Water Resources brior to the
effective date of these rules upon which an action to
épprove or dény the application is pending and to all
applications filed subsequent to adoption of the rules
and regulations. In addition, the rules and regulations
are applicable to existing permits to appropriate water
f required to be reviewed under the provisions of Section

42-203D, Idaho Code.

1,3. . AUTHORITY
The director of the Department of Water Resources adopts
these rules and regulations under the authority provided

by Section 42-1805(8), Idaho Code.

1,4. GENERAL DESCRIPTION OF THE PROCEDURE TO BE USED FOR
ALLOCATION OF UNAPPROPRIATED WATER AND REALLOCATION OF
TRUST WATER (Sée Rule 2,17. for the definition of trust

water).

1,4,1, Applications to appropriate unappropriated water and

32 R

water held in trust as provided by Sectioﬁ 42-203B(3),

Idaho Code, will be evaluated using the criteria of %gag
Section 42-203A, Idaho Code, which requires an assessment éjfjg
to be made of the impact of the proposed use on water %&.E

availability for existing water rights, the adequacy of

:f{sprodu{:ed from (e Andrus cellestion j -
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the water supply for the proposed use, whether the appli-
cation is filed for speculative purposes, the financial
ability of the applicant to complete the project, and the

effect of the proposed use on the locé] public interest.

Applications to appropriate water from sources on which
the state holds Water in trust, pursuant to Section
42-203B(5), Idaho Code, will be processed in a three-step
analysis. Evaluation will consider the purposes of

"trust water" established in Section 42-203B, Idaho Code.

First, the proposed use must be éva]uated using the
proceddres and criteria of 42-203A, Idaho Code. If all
criteria of'Section 42-203A(5), Idaho Code, are satis-
fied, the application may be approved for unappropriated
water. If the application does not satisfy the criteria

of Section 42-203A(5) b, ¢, d, and e, Idaho Code, or is

- found to reduce the water to existing water rights other

than those held in trust by the state, the application
will be denied. If the application satisfies ail cri-
teria of Section 42-203A(5), Idaho Code, except Section
42-203A(5)a, Idaho Code, but is found to reduce water
held in trust by the state,_the application will be

reviewed under criteria of Section 42-203C, Idaho Code.

Second, Section 42-203C, Idaho Code, requires a determin-

ation of whether the proposed use will significantly
. Reproduced from {ha Andrus agll
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- reduce, individually or cumulatively with other uses rea-~

sonably likely to exist within twelve months of the

- proposed use, the amount of trust water available to the

“holder of the water right uséd for power production that

is defined by agreement pursuant to subsection (5) of

‘Section 42-203B, Idaho Code (hereinafter termed "signifi-

cant reduction"”). If a significant reduction will not
occur, the application may be approved without an evalu-
ation of the public interest criteria of Section

42-203C(2), Idaho Code.

Third, based upon a finding of significant reduction, the
proposed use will be evaluated in terms of the public

interest criteria of . Section 42-203C(2), Idaho Code.

LOCATION AND NATURE OF TRUST WATER

The legislation ratifying the Snake River water rights
agreement between the State of Idaho and Idaho Power
Company places in trust a part of the flows available to
Idaho Power Company under its hydropower water rights in
the Snake River Basin between Swan Falls Dam and Milner
Dam. The flows subject to the trust water provisions and
reallocation under Section 42-203C(2), Idaho Code, are as

follows:

R’aproduced from the Andrus rcﬂec
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-1,5,'1,1. Trust‘ water flows under t‘hévSnake_ R‘1‘v_er water rights
- - agreement are located in ‘th'e Snake River bet_w_é'eﬁ Swan
Falls Dam located in Section 18, Township 2 South, Range - -
1 Eastvv,'_Boise Meridian (B.M.) and Mi l'nler Dam ],'oc':at.ed: in
Sevct'idns 28 and 29, Townshi’p 10'S_outh',‘_Range'.21 Eaét,
" Boise Merjidian (B_'.M.)_ and all surface and _gr-‘ou:ndwater
sources tribu"tar_s' to the Snake River in that re'ach.}_
_1,.5.,-1,2. Surface‘ water and groundwa‘ter tributary to the.' S.na.ke.
River upstream from Milner Dam is r:\ot trust water. After
’.giv.i.ng notice and cbnsidering 'vpu_bh‘c 'comment,”the'
“director will designate the area in -which groundwater is
'pre.sumed to be t‘ribu'tary.to‘the Snake River 'upstream from
~ Milner Dam. | ,Modificatibh §r cha‘nges_ in .‘the ‘designate'd
‘.boundary rﬁ.ay be made only after pi‘ovi.ding not.ice’andv
- 'éonsi‘dering public comment . | |
1,5,1,3. " '1;rfust water flows under the Snake River ‘water rights
| ~ agreement are those occurring in ‘the Snake River and.
.tributariés in f:hé geograbhic.area designated 'in Rule
1,6,1,1. which exceed the established minimum stream

f]ows but are less than thebw-a‘te_r rights for hydropower

. ComE
generating facilities in the Swan Falls Dam to Mﬂ-ner Dam ‘%":::%
reach of Snake River, to the}_ext'én't such _righjﬁs were =t )
‘unsubordinated prior to .the Snake River water rights %g?g
) J agreemenf. . Minimum average daily flows have been. %i{g
estabHshed by action of fhe_ Water Resource Bqard aqd EEE
, Reproducad from *ve Aﬂﬁ?us Céi?e ction. é & &
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legislature at the U.S. Geological Survey gauging station
Tocated near Murbhy (Section 35, Township 1 South, Range
1 West B.M.) in the amount of 3900 cfs from April 1 to
Ociober 31 and 5600 cfs from November 1 to March 31, and
at Milner gauging station located in Section 29, Township
10 South, Range 21 East, B.M. in the amount of zero (0)

cfs from January 1 to December 31.

Section 42-2033(3), Idaho Code, provides that trust water
occurs on sources where minimum flows are established by
state action. Allocation of trust water so established
will be pursuant to state law except the criteria of

Section 42-203C, Idaho Code, will not be considered.

The following sources of public water are not trust water
and are not subject to the publi¢ interest provisions of

Section 42-203C, Idaho Code:
Sources or tributaries to sources upon which no hydro-
power generating facilities are located downstream within

the State of Idaho (Example - Salmon River).

Sources or tributaries to sources which have a state

hydropower water right permit or license or Federal

Energy Regulatory Commission license which have not been

sqbordinated, and the State of Idaho has not entered into

an agreement with the Hﬁ@mdgﬁeewe%%rogcwer water
N
, . &t Boise State

=

-:-_:)‘
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" right pursuant to Section 42-203B(2), Idaho Code, and the

State of Idaho has not established a minimum stream flow

for purposes of protecting hydropower generation.

Sources or tributaries to sources for which a state
hydropower water right permit or license, or the Federal
Energy Regulatory Commission license included a subordin-
ation condition. Such flows are considered to be public

waters subject to appropriation under the provisions of

Section 42-203A, Idaho Code (Example - Snake River.

downstream from Murphy gauging station).

Flows in excess of established rights including rights
used for hydropower purposes. Such flows are unappropri-
ated waters subject to allocation under Section 42-203A,

Idaho Code.

Flows in the Snake River upstream from Milner Dam and all
surface and groundwater_tributaries to that reach. Such
flows are subject to allocation under Section 42-203A,
Idaho Code, without consideration of water rights exist-
ing downstream from Milner Dam (Reference: 42-203B(2),

Idaho Code).

CNOTIOE: THIS MATERAL MAY BE

FROTECTED GV COPVRIGHT LAW

(TILE 17 US.CODE). .
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IDAPA 37.0

RULE 2. 'DEFINITIONS. Unless the context otherwise requires, the

following definitions govern these rules and regulations:

2,1. "Acre-foot" (AF) is a volume of water sufficient to cover one

acre of land one foot deep and is equal to 43,560 cubic feet.

2,2. “Advertisement” is‘the action taken by the director to
provide notice, usually by publication of a legal notice‘in
one or more newspapers, of a proposed appropriation or other
notice required in administration of his duties and

responsibilities.

2,3. "Applicant” 1is the person, cdrporation, association, firm,
governmental agency or other entity, or the holder of a
permit being reprocessed puréuant to Section 42-203D, Idaho
Code, who initiates an appropriation of watef or related

water matter for the director's consideration.

2,4. “Application for Permit" is the written request to the

department on forms furnished by the department'proposing to

appropriate the public waters or trust waters of the state.

2,5.

2,6. “Beneficial Use" is one or more of the'reccgnized beneficial

\ uses of water including but not Tlimited to, domestic,

municipal, irrigation, hydfﬁﬁﬁﬂéﬁ cagphieration €§ﬁ§%§§§égnén
- . at Bmse State ?nwe{axty Library .
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commercial, recreation, stockwatering and fish propagation
\uses for'which permits to appropriate water can be issued as
well as other uses which provide a benefit to the user of the
water as determined by the director. Industrial use as used
for purposes of these rules and regulations includes, buf is
not limited to, manufacturing, mining and processing uses of
watér. |
2,7. ' “Cubic foot per second" (cfs) is a rate of flow approximately
equal to.448.8 gallons per minute and also equals 50 Idaho

miner's inches.

2,8. "DCMI" is an acronym for domestic, commercial, municipal and
industrial. In these rules and regulations it designates
certain classes of these uses presumed to satisfy public
interest requirements. Domestic use, for purposes of this
definition, is water for one or more households and water
used for all other purposes including irrigation of a
residential lot in conheétion with each of the households
where the diversion to each household does not exceed
thirteen thousand (13,000) galions per day. Also for
purposes of this definition, commercial, municipal and
industrial uses are any such uses which do not deplete the

~system containing the trust water more than two (2) acre feet

per day. gﬁ}zﬁ'ﬁf:;f\:_Iﬁﬂ%}fﬁéﬁ:ﬁ%}iﬁéﬁ
ey o BY COFYRIGHT Ly
VhesiTUR copg, T
1] " ‘
2,9. Department” means the Idahoigggﬂﬂsggnt of Water Resources.

: HCEd from tha p :
. e 8 AR -~ 3
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2,10. “Director" means the director of the Idaho -Department of

Water Resources.

2,11. ° "Legal subdivision" is a tract of land described by the
government land survey and usually is described by government
lot or qu_arter—quarter, section, township and range. A lot
and block of a subdivision plat recorded with the county
recorder may be used in addition to the quarter-quarter,

section, township and range description.

2,12, “Permit or water right permit" is the water right document
issued by the director authorizing the diversion and use of
unappropriated public water of the state or water held in

trust by the state.

2,13. "Priority, or priority of appropriation, or ‘pri,orilty date" is
the date of appropriation established in the development of a
water right. The priori‘ty of a water right for public water
or trust water is used to determihé the order of water
deHve'ry from a source during times of shortage. The earlier

or prior date being the better right. |

e
2,14,  "Project works" is a genera] term which 1nc1udes d1vers1o§§§.
; works conveyance works, and any devices which may be used tééjg .

. e
apply the water to the intended use. Improvements which havéj %g
been made as a result of application of water, such as 1am§§%g

| i
? preparatwn for cu1t1vat1on, are not a part of the pro,]ectgg‘_":
ggé;__
REproduaed from e B
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IDAPA 37.0
works.

2,15, "Single family ddmestic purposes" is water for househq]d use
or livestock and water used for all other purposes including |
irrigation of up to one half (1/2) acre of land in connection
with said household where total use is not in excess of

thirteen thousand (13,000) gallons per day.

2,16. "Subordinated water right" means a water right used for
hydropower generation purposes that is subject to depletion
without compensation by upstream water rights which are
initiated later in time and which are for a purpose other

than hydropower generation purposes.

2,17. "Trust water” is that portion of an unsubordinated water
right used for hjdropower generation purposes which is in
excess of a minimum stream flow established by state action
either with agreement of the holder of the hydropower right
as provided by Section 42-203B(5), Idaho Code or without an

agreement as provided by Section 42-203B(3), Idaho Code.

2,18, “Unappropriated water" 1is the public water of the state of
Idaho in streams, rivers, lakes, springs or groundwater in

excess of that necessary to satisfy prior rights.

Feproducag from me
Andrus Gl
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IDAPA 37.0
RULE 3. - APPLICATION REQUIREMENTS

3,1. GENERAL PROVISIONS

3,1,1. No- person shall commence the construction of any project
wqus or tommence the diversion of the public water or trﬁst
water of the State of Idaho from any source or change the
point of diver;ion, b]ace, period or nature of use of any
existing water right without first having filed an appli-
cation for permit to appropriate the water or other appro-
priate form with the department and received approval from

the director, unless exempted by these rules or by statute.

3,1,2. Any person proposing to commence a diversion of the pub]ié
water or the trust water of the State of Idaho from a
groundwater source for single family domestic purposes is
exempt from the application and permit requirements of Rule
3,1,1. Any person propbsing to add a singie family domestic
use to an existing groundwater diversion including one used
for single family domestic purposes is exempt from the

provisions of Rule 3,1,1.

3,1,3. Any person watering livestock directly from a natural stream
or natural lake without the use of a constructed diversion

works is exempt from Rule 3,1,1

] produ ed from the Andrus cgf lection
at Boise State 1in; veisity Library

3,1,4. - All'applications for permit to appropriate public water or
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‘trust water of the state of Idaho shall be on the form
provided by the department entitled "Application for Permit
to Appropriate the Public Waters of the State of Idaho" and
shall include all necessary information as described in Rule
3,3. An application for permit that is not complete as
described in Rule 3,3. will not be accepted for filing and
will be returned along with any fees submitted to the person
submitting the application. No priority will be established
by an incomplete application. Applications meeting the
requirements of Rule 3,3. will be accepted for filing and
will be endorsed by the department as to the time and date
received. The acceptability of app]icétions requiring
clarification or corrections shall be determined by the

director.

3,1,5. The department will correspond with the applicant concerning
applications which have been accepted for filing by the
department which require clarification or correction of the
information required by Rule 3,3. If the additional or
corrected information is supplied after thirty (30) days,
the priority date of the. application will be determined by
the date the additional or corrected infdrmation is received
by the department unless the applicant has requested within
the thirty (30) day peridd-additiona] time to provide the
information, has shown good reasons for needing additional

time, and the director has granted additional time.
Py Raproducad e tam ' v
b | T LW " Bo?éeedsf’tgm {76 Andrus collection
T PROTECTED BY COFPYRIGHT LAW - _ : te «\‘niveigﬂy Ub;aw
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3,1,6. Failure to submit the additional or corrected information is
éause for the director to void the department's records of -

the application.
3,2. EFFECT OF AN APPLICATION

3,2,1. Any application, whethér filed before or after promulgation
ofhthese rules, which seeks to appropriate water from a
source upon which the state holds trust water shall be
considered an application for appropriation of unapphopri-
ated water. If the director determines unappropriated water
is not available, the application, if otherwise approvable,
will be reviewed for compliance with provisions of Sectioﬁ

42-203C, Idaho Code.

3,2,2. The pfiority of an application for unappropriated or trust
water is established as of the time and date the application
is received in complete form along with the statutory fee in
any official office of the department. The priority of the
‘application, remains fixed unless changed by action of the

director in\actordance with applicable law.

3,2,3. An application for permit to appropriate water is not a
' t1TE
water right and does not authorize diversion or use of water

and regulations in effect at the time the application isi:

OO

GES

approved. r B : 0 8 o
;:ffeproduc’:ed from the Andrus collection: E% ;
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3,2,4. An applicant's interest in an application for permit to
appropriate weter is personal property. An assignment of

interest in an app]icetion must include evidence satis-

factory to the director that the application was not filed

for speculative purposes.
3,3. REQUIREMENTS FOR APPLICATIONS TO BE ACCEPTABLE FOR FILING

3;3,1. The department form entitled "Application for Permit to :
Appropriate the Public Waters of the State of Idaho"
(hereafter termed "application fer permit form") is the
required form to apply for either Qnappropriated.water or

trust water.

3,3,2. The following information shall be shown on an application
for permit form and submitted together with the statutory
fee to an office of the department before the application

for permit may be accepted for filing by the department.

3,3,2,1. The name and post office address of fhe applicant shall be
listed. If the application is in the name of a corporation,
the names and addresses of fts directors and officers shall
be provided. If the application is filed by or oﬁ behalf of
a partnership or joint venture, the application shall
i ' provide the names and addreeses of all partners and shall

designate the managing partner, if any. NQﬂCEzﬂmSMWEEﬁALQ#&EEE

J ging p ’ Yo bRoTECTED BY COPYRIGHT LAWY ;
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IDAPA 37.0

3,3,2,2. The name of the water source sought to-bie appropriated
shall be listed. For surface water sdurces, the source of
“water sha]l be identified by the official geographic name
listed on the U‘.S. Geological Sufve_y Quadrangle map, or if
no official name has been given, by the name in local common
usage. If the source has not been named,‘it_ can be des-
cribed as "unnamed", but the system or river to which it is
tributary shall be identified. For groundwater sources, the
source shall be listed as "groundwater". Only one source
shall be listed on an application unless the application is

for a single system which will have more than one source.

3,3,2,3. The legal description of the point of diversion and place of
use shai] be listed. The Tocation of the point(s) of diver-
sion and the place of use §ha11 be described to the nearest
40-acre subdivision or U.S.. Government Lot of the Public
Land Survey System. The location of springs shall be des-
cribed to the nearest 10-acre tract. Subdivision names, lot
and block numbers and any name in 10céi common usage for the
point of diversion, or place of use shall be included in the
comments section of the application form. If irrigation is

listed as a purpose of use, the number of acres in each

40-acre subdivision of the place of use shall be listed. ‘m”g

» P

: Fuad CF

3,3,2,4. The quantity of water to be diverted shall be listed as a 'ﬁgﬁf

504

rate of flow in cubic feet per second and/or as a volume to %58

o . ER3

be stored in acre-feet per year for each purpose of use E%‘f

. gy
_Reproduced from the Andrus collection = :
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'IDAPA 37.0

requested.

3,3,2,5. Impbundment (storage) applications shall show the maximum
acre-feet requirement per year which shall not exceed the
storage capecity.of the impoundment structure unless the
‘application describes a plan of operation for filling the

reservoir more than once per year.

3,3,2,6. Every offstream storage impoundment application shall show a
maximum rate of diversion to storage as well as the total

storage volume.

3,3,2,7. The nature of the proposed beneficial use or uses of the
water shall be listed. While the purpose may be described
in general terms such as irrigation, industrie] or munici-
pal, a description sufficient to identify the proposed use

or uses of the water shall also be included.

3,3,2,8. The peried of each year during which water will be diverted,
stored and beneficially used shall be listed. The period of

ese for irrigation purposes shall coincide with the annual

periods of use shown in Figure 1, unless it can be shown to

the satisfaction of the director that a different perfod of

use is necessary.

3,3,2,9. The proposed method of diversion, conveyance system and

B o ?eproducud fro-n
— . B - at%??se Sﬁatgl:j nive;
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IDAPA 37.0
: system for distributing and using the water shall be

described.

3,3,2,10. The period of time required for completion of the project_
works and application of water to thé proposed use shall be
listed. This period of time shaii not exceed the time
required to diligently and uninterruptedly apply the water

to beneficial use and shall not exceed five (5) years.

3,3,2,11. A map or plat of sufficient scale (not less than two inches
equal to one mile) to show the project proposed shall be
included. The map or plat shall agree with the legal

descriptions and other information shown on the application.

3,3,2,12. The application form shall be signed by the applicant listed
on the application or evidence.must be submitted to show
that the signator has authority to sign the application. An
application in more than one name shall be signed by each

applicant unless the names are joined by “or", or "and/or".
3,3,é,13. Applications by corporations, companies orpmunicipalities or
other organizations shall be signed by an officer of the
_ COrpo}ation or company or an elected officfa1 of the munici-
pality or an individual authorized by the organization to
sign the application. ,The signator's-title shall be shown

with the signature.

Fenragicoa o

6’3{5}_ ‘u,f";ﬁ e
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IDAPA 37.0
'3,3,2,14. Applications may be signed by a person having a current
“power of attorney" authorized by the:applicant. A copy of
the ‘power of attorney" shall be included with the

application. .

3,3,2,15. An application signed by a mark or "X" must have the
signator's name printed or typed nearby and the mark must
héve been witnessed and the application signed by the

witness.

3,3,2,16. Applications to appropriate water in connection with Carey
Act or Desert Land Entry proposals shall include evidence
that appropriate applications have been filed for the lands

involved in the proposed project.

3,3,2,17. The application form shall be accompanied with a fee in the

amount required by Section 42-221A, Idaho Code.
3,4. AMENDED APPLICATIONS
3,4,1. Applications for permit shall be amended whenever signifi- g

cant changes to the place, period or nature of the intended

use, method or location of diversion or proposed use or uses

et

of the water or.other substantial changes from that shown on

the pending application are intended. ‘An application shall
be amended if the proposed change will result in a greater

rate of diversion or depletion (see Rule 3,4,3.), .if the

NOTICE: THIS MATERIAL MAY BE
{TITLE 17 U.S. CCDE).

'PROTECTED BY COPYRIGHT LAW

'; ® Andrug cof;
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‘IDAPA 37.0
point of diversion, place of use, or point of discharge of
the return flow are to be altered, if the period of the year
that water will be used is to be changed, or if the nature

of the use is to be changed.

3,4,2. An app]ication can be amended to clarify the name of the
source of water but may not be amended to change the source

of water.

3,4,3. An amendment which-increases the rate of diversion, incre;
ases the volume of water diverted per year or the volume of
water depieted, lengthens the period of use, or adds an
additiohé] purpose of use shall result in‘the priority of
the application for permit being changed to the date the

amended application is received by the department.

3,4,4. An application for permit may be amended by endorsement by

- the applicant or his agent oﬁ the original application for

,  permit form which endorsement shall be initialed and dated.

If the changes required to the information on the applica-

tion are, in the judgment of the director, substantial

enough to cause confusion in interpréting-the application

form, the amendgd application shall be submitted on a new

application for permit form to be designated as an amended

pplication. ‘Reproduced from the Andrus collection
at Boise State ¢ iniversity Libiary -

3,4,5. An amended app]icafion 'shall be accompanied by the addi-

R |NOTICE! THiIS MATERIAL MAY B
| PROTEGTED EY GOPYRIGHT LAW |

I 22 {(MILE17US.CODD. .-
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IDAPA 37.0
tional fee required by Section 42-221A, Idaho Codg, if the
total rate of diversion or total volume of storage requested
is 1increased and by the fee required by Section 42-221F,
Idaho Code, for readvertising if notice of the original

application has been published.

3,4,6. If the applicant's name or mailing address changes, the
applicant shall in writing notify thé department of the

change,

ﬂKN?}
fpﬂgyégﬁgﬁgéﬁrFﬂA1Mwynﬁ

Y o
ﬁﬂ.E‘i?Us oo »?Yﬁ"“”fmw_
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RULE 4.
4,1.

4,1,1.

4,1,1,1.
4,1,1,2.
4,1,1,3.
4,1,1,4.
4,1,1,5.

4,1,1,6.

4,1,2.

4,1,2,1.
4,1,2,2.
4,1,2,3.

IDAGSF08-021786

IDAPA 37.0
PROCESSING APPLICATIONS FOR PERMIT AND REPROCESSING PERMITS

GENERAL

Unprotested applications, whether for unappropriated water

or trust water, will be processed using the following

general steps:

Advertisement and protest period;

Department review of applications and additional infor-
mation; including department field review if determined to
be necessary by the director. |

Fact finding hearing if determined to be necessary by the
director.

Director's decision;

Section 42-1701A, Idaho Code, hearing, if requested; and

Director's decision affirmed or modified.

Protested applications, whether for unappropriated water or

trust water, will be processed using the following general

stéps:

1l

g

Advertisement and protest period; g:g
: EL

Hearing and/or conference; fgﬁ
Department review of applications, hearing record and f%é?é
- o
additional information including department field review E@E
. . ’ HWoR

1f determined to be necessary by the director. b :cg"l;{-_l :
_Reproduced from the Andrus collection . £ gc? £

- at Boise State Universiiy Likrary SR
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IDAPA 37.0

4,1,2,4. Proposed decision (unless waived by parties);

4,1,2,5. . Briefing or oral argument in accordance with Rule 10,2,3.
of the department's adopted Rules of Practice and
Procedure.

4,1,2,6. Director's decision accepting or modifying the proposed

decision.

4,1,3. The director's decision rejecting and denying approval of
an application for permit filed for diversion from a source
previously designated as a critical groundwater area or
upon which a moratorium has previously been entered may be

issued without advertisement of the application.

4,1,4. An applicant may request in writing that commencement of
processing of his or her application be delayed for a
period not to e*ceed one (1) year or that processing be
interrupted for a period not to exceed six (6) months. The
director at his discretion may approve the request unless
he determines that others will be injured by the delay or
that the applicant seeks the delay for the purpose of
speculation, or that the public interest of the people of

L

Idaho will not be served by the delay. The director mg{
B
approve a request for delay for a shorter period of time3%§§

T
&
!

L
G

- upon conditions, and may renew the approval upon wr‘itte{%%

i B 0T

request. | %é%

. ’ <2 Y

 Feproduced from the Andrus cc.’!e%@g’s

" at Boise State Univeisity Libranyg © &=
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o - R IDAPA 37.0
4,2,1.  APPLICATIONS FOR PERMIT WHICH HAVE NOT BEEN ADVERTISED

4,2,1,1. 'Advertisement of applications for permit proposing a rate
of diversion of ten (10) cfs or less or storage of 1000 AF
or less shall comply with provisions of Section 42-203A,
Idaho Code. The first required advertisement will be
published on the first or third Thursday of a month when
published in daily neﬁspapers and on the first or third

publishing day of the month for weekly newspapers.

4,2,1,2, Advertisement of applications for permit in excess of the
amounts in Rule 4,2,1,1. shall comply with provisions of
Rule 4,2,1,1. and shall also be published in a newspaper or

newspapers to achieve statewide circulation.

4,2,1,3. Statewide circulation with respect to Section 42-203A(2),
Idaho Code, shall be obtained by publication of a legal
notice at least once each week for two (2) successive weeks
in a newspaper, as defined in Section 60-106, Idaho Code,
of general circulation in the county in which the point of
diversion is located and by publication of a legal notice

at least once each week for two (2) successive weeks in at

[l
o

least one daily newspaper, as defined in Section 60- 107,

AY BE

Idaho_ Code, published in each of the department's fou
administrative regions and determined by the director to b
of genera1 circulation within the department's region:
shed. The administrative regions:

1
epro iced from the Andrus ccllectlon
at Bonse State ! ELn'./exsnty Library .

i : within which it is pu%}

‘PROTECTED BY COPYRIGHT LAW

i Ncmcé" msg LN AR Y
(TILE 17 US.CODE). _ ..
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of the department are identified on Figure 2. The names of
newspapers used for statewide publication are available

from any department office.
4,2,2, APPLICATIONS FOR PERMIT WHICH HAVE BEEN ADVERTISED

4,2,2,1. Notice of applications for permit for water from the Snake
River between Swan Falls Dam and Milner Dam or surface and
groundwater tributaries to that reach of Snake River which
were advertised prior to July 1, 1985 and have been held
without final action by the department due to the Swan
Falls controversy shall be readvertised by the director in
accordance with Rule 4,2,1,1. or Rule 4,2,1,2. as appropri-
ate to allow opportunity for protests to be entered with
respect to the public dinterest criteria of Section

42-203C(2), Idaho Code.

4,2,2,2. Applications for permit from the Snake River or surface and
groundwater sources upstream from Milner Dam which have
been held without action due to the Swan Falls controversy
may be processed without readvertisement.

4,2,2,3. The applicant shall pay the readvertisement fee provided %

fi

LMAYE
HT LA
’yl-”"

Section 42-221F, Idaho Code, prior to the readverti sement.sg(g 1
!
: ’ lE ﬁi‘
| g 88
| 4,2,3. NOTICE OF EXISTING PERMITS @ § -
ERE>
 Reprod, WeE

- Pé ¢ Bi;?g;i sf;orn ite Andrus el lection =

: atel niveisity Liby ary . gk

i
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IDAPA 37.0

4,2,3,1. Existing permits for wéter from the Snake River or surface
and groundwater tributaries between Swan Falls Dam and
Milner Dam, issued prior to July 1, 1985, unless exempted
by Rule 4,2,3,2. shall be subject éo the review require-
ments of Section 42-203D, Idaho Code, and shall be readver-
tised in accordance with Rule 4,2,1,1. or Rule 4,2,1,2. as
appropriate. The review is Tlimited to the criteria

described in Section 42-203C(2), Idaho Code.

4,2,3,2. Permits exempt from the provisions of 42-203D, Idaho Code,

include:

4,2,3,2,1. Permits appropriating water from sources or segments of
sources upon which the state does not hold water in trust;

4,2,3,2,2; Permits for DCMI uses, stockwater uses and other
essentially non-consumptiveA uses as determined by the

Director; and

4,2,3,2,3. Permits for which -an acceptable proof of beneficial use

submittal was received by the department prior to July 1,

!T.‘
i

1985, or permits for which an acceptable proof of

beneficial use was submitted after July 1, 1985, if

S

pmALNﬁNB
47 U8, CODE) Lo

et

ev1dence satisfactory to the director has been received to it

D By COFY

] show that the permit was fully deve1oped prior to July 1,

e THIS WA
=

e

1985 to the extent claimed on the proof of benefical use.

Mﬂc i
PROTECT!
(TITLE

Fieproduced from the Andrus cc!iectscn
-, at Boise State University Library

i | N 29 | | |
IDAGSF08-021791 JRP026571



IDAPA 37.0

4,2,3,3. Holders of permits subject to the review requirement of
Section 42-203D, Idaho Code, s'hall pay in advance, upon the
request of the director, the readvertising fee required by

Section 42-221F, Idaho Code.

4,2,3,4. Failure to pay the readvertising fee within 30 days after
the applicant is notified to do so is cause for the

director to cancel the permit.

4,2,4. PROVISIONS FOR RECEIVING NOTICE OF APPLICATION FOR PERMIT
BY MAIL

4,2,4,1. Pursuant to Section 42-203A(3), Idaho Code, the department
will provide upon written request by regular_ mail, postage

prepaid, the notices for all applications for permit of the

classes requested. Mailings will be made on a periodic

~basis to include all notices of a specific class for which
advertisements were prepared for publication during the

previous period. Mailings will be (made on or about the day

of the first advertisement as provided in Rule 4,2,1,1.

‘ 4,2,4,2. Notice of the advertisement of application as described in ‘5‘;‘,%,
. Section 42-203A(3), Idaho Code, may be represented by an?%h'
: ‘.:@ =
; abstract, summary or other such representation wh1ch§_§_%g
. ' ) ﬁggr
' ' includes all the information required by Section @§g5
n4

i » 42-203A(1), Idaho Code, for a notice of an application forri%t
! - o i
permit. “52% :

Rep =5
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4,2,4,3. The annual mailing fee as described in Section 42-203A(3),
Idaho Code, shall include all costs incurred by the
department in preparation of mailing of the notices of

application to those requesting them.

4,2,4,4. The annual fee for receiving notice of all classes will be
determined by the director and shall be paid to the depart-
ment in advance on an annual basis (July 1 to June 30).
The annual mailing fee shall be prorated by the department
for requests encompassing less than a full year and will be
increased for the additional cost the department incurs for

requests encompassing fewer than all classes of notice.

4,2,4,5. A request for a specific c]ass\of notice may be fulfilled
by the mailing of notice of all applications for permit
received by the department unless the additional cost to
the department of preparing the requests for a specific

class of notice is paid in advance.

4,2,4,6. A request to receive a class of notice of app]fcations
shall be effective not later than thirty (30) days after
receipt by the department of the request together with the

annual fee.

4?2,4,7. The notice published in the newspaper of an application or%«g%ﬁ
, , =9
of a permit being reprocessed as required by Rule 4,2,1.,%‘3@
: | o =
Rule 4,2,2., and Rule 4,2,3. is the official -noticeggg
_ , =y
7 ": Reprod - 2EE
L "‘*i:;pat Bg?:: s’IZ’" the Andrus collection.
31 ‘ e, te University Librans .-
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P | ' B required by Section 42-203A, Idaho Code. Errors or
omissions in the notices‘of applications received by mail
as provided by Rule 4,2,4. or the failure of the notices to‘
be delivered by mail does not invalidate the published |

-notice.
4,3. PROTESTS, INTERVENTION, HEARINGS AND APPEALS

4,3,1. PROTESTS

' 4,3,1,1. Protests against the approval of an application for permit
or against a permit being reprocessed shall comply with the
requirements for pleadings as described in Rule 3 of the

department's adopted Rules of Practice and Procedure.

4,3,1,2. Protests against the approval of an application for permit
or against a permit being reprocessed will only be
considered if received by the department after receipt of
the ‘application by the department and prior to the
expiration of the protest period announced 1in the
advertisement unless the protestant successfully intervenes

in the proceeding.

]
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4,3,2.

4,3,2,1.

4,3,3.

4,3,3,1.

4,3,4.

4,3,4,1.

4’4.

4,4,1.

4,4,2.

4,4,2,1.

IDAPA 37.0

INTERVENTION

Requests to intervene in a proceeding pending before the
department shall comply with Rule 6 of the department's

adopted Rules of Practice and Procedure.

HEARINGS

Hearings will be scheduled and held in accordance with Rule
9 of the department's adopted Rules of Practice and Pro-

cedure.

APPEALS

Any final decision of the director may'be appealed in

accordance with Section 42-1701A, Idaho Code.
BURDEN OF PROOF

Burden of proof is divided into two parts: first, the

-
i

burden of coming forward with evidence to present a pr1ma

facie case, and second, the ultimate burden of persua51on.

"NOTICE! THIS MATERIAL MAY B
PROTECTED BY COPYRIGHT LAWY

(TITLE 17 US. COng).

The burden of coming forward w1th ev1dence is d1v1ded

between the applicant and the protestant as follows:

The applicant shall bear ﬁge initial burden of cdm1ng
eproduced irom the Andrus co {%txon

at Bmse State ’Lfnweisuty le ary o
33 i
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|  IDAPA 37.0

forward with evidence for the evaluation of criteria (a)

through (d) of Section 42-203A(5), Idaho Code;

4,4,2,2. The applicant shall bear the initial burden of coming
forward with evidence for the evaluation of criterion (&)
.of Section 42-203A(5), Idaho Code, as to any factor
affecting local public interest of which he is know-
ledgeable or reasonably can Be‘expected to be knowledge-
able. The protestant shall bear the initial burden of
}coming forward with evidence for those factors relevant to
criterion (e) of Section 42-203A(5), Idaho Code, of which
the protestant can reasonably be expected to be more

cognizant than the applicant.

4,4,2,3. The protestant shall bear the initial burden of coming
| forward with evidence for the eva]uatién of the public
interest criteria of Section 42-203C(2), Idaho Code, and of
demonstrating a significant reduction, except that the

applicant shall provide details of the proposed design,
construction, and operation of the project and directly

assoc1ated operations to allow the impact of the project tom

E
W

be eva]uated.

ATERIAL MAY B

COPYRIGHT LA

M

4,4,3. The applicant has the ultimate burden of persuasion for the:

= THIS
PROTECTED By
(MME17ys,

" criteria of Section 42-203A, Idaho Code, and the protestant

has the ultimate burden of persuasion for the criteria 0 ;

f@c':""a

Section 42-203C, Idaho Code., :

- - ' Fi\.produced from the Andrus cchection
i . at Bonse State L’nwersnty ...lbrary =
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; - 4,4,5.

4,5.

4,5,1.

IDAGSF08-021797

IDAPA 37.0

For unprotested app1itations'or permits to be reprocessed,
the director will evaluate the application, information
submitted pursuant to Rule 4,5,3. and information in the
files and records of the department, and the results of any
studies the department may conduct to detérmine compliance

with the appropriate criteria.

In protested matters the director will take official notice
of information as described in Rule 9,16. of the depart-
ment's adopted- Rules of Pracfice and Procedure, and will,
prior to considering, circulate to the parties information
from department studies and field examinatibns concerning
the prdtested application or permit being reprocessed, if
such information has not othéfwiée been made a part of the

hearing record.
ADDITIONAL INFORMATION REQUIREMENTS

For unprotested applications énd_permits being reprocessed,
the additional information required by Rule 4,5,3. shall be
submitted within 30 days after the director notifies the
app]icanf that the application or permit is being reiieﬁed
for decision. The director may extend the time within

which to submit the information upon request by the
NoTioe.

PROTEC
(”njscTh

3 ATERIA noa
B BV Copppa, A B
17 U8, copmy EHTLAY

applicant and upon a showing of good cause.
Failure to submit the required information within the time

;Eeproduced from the Andrus collection

35 - at Boise State University Library .
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Period allowed will be cause for the director to void an
app]ication or to advance the pribrity of a permit being
reprocessed by the number of days that the information
submittal is late. The director will provide opportunity

for hearing as provided in Section 42-1701A, Idaho Code.

4,5,2. For protested applitations or protested permits being
reprocessed, the information required by Rule 4,5,3. may be
‘requested by the director to be submitted Qithin 30 days
after notification by the»director, may be made a part of
the recdrd of the heafing held to consider the protest, or
may be made available in accordance with any pre-hearinh

discovery procedures.

Failure tolsubmit the required information Qiﬁhin the time
period allowed will be cause for the director to void-an
application or to advance the priority of a permit being
reprocessed by the number of days that the information

submittal is late.

4,5,3. Information to be submitted e
e
g
The following information shall be submitted for appli- %Ei‘:é;g
TO0
cations to appropriate unappropriated water or trust water ;g§5%
A m c.
. , 1 3
and for permits being reprocessed for trust water. The ﬁiéﬁ:
’ o
| additional information submittal requirements of this rule Bf?%é
i =

are waived for applications and for permits being réPPO'
Peproduced from the Andrus ccllecnon
at Bmse State J ’n'veisny .Jbrary
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cessed which appropriate five (5) cfs or less or which
reduce the floﬁ of the Snake River measured at Murphy Gauge
by not more than two (2) acre-feet per day unless the
director specifically requests submittal of informatidn for

one or more of the criteria.

Co 4,5,3,1. Information relative to the effect on existing water
rights, Section 42-203A(5)(a), Idaho Code, shall be

submitted as follows:

4,5,3,1,1. For app]ications appropriating springs or surface streams
with 5 or fewer existing users, either the identification
number, or the name and address of the user, and the
location of the point of diversion and nature of use for

each existing water right shall be submitted.

4,5,3,1,2. For applications appropriating groundwater, a plat shall be
submitted 1locating the proposéd well relative to all
existing wells and springs and penmittediwells within a

one-half mile radius of the proposed well.

4,5,3,1,3. Information shall be submitted concerning any design,
construction, or operation téchniques which will be
employed to e]iminate or reduce the impact on other water

ri .
ghts NOTICE: THIS MATERIAL MAY BE

PROTECTED BY COFYRIGHT LAW
{TITLE 17 US. CODE). -

4,5,3,2. Information relative to ~sufficiency of water supply,

... Idrug .
37 e g,!nzVers;iy L’.Z?‘ZBCHOn '
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Section 42-203A(5)(b), Idaho Code, shall be submitted as

follows:

4,5,3,2,1. Informat_ion shall be submitted on the water requ‘irgments of
the proposed project, including, but not limited to,
the requi f'ed diversion rate during the peék use period and
the average use period, the volume to be diverted per year,
the period of year that water is required, and the volume

of water that will be consumptively used per year.

4,5,3,2,2. Information shall be submitted on the quantity of water
available from the source applied for, including, but not
limited to, information concerning ﬂ}ow rates for surface
water soufces available during periods of peak and average
project water demand, informatio;\ concerning the properties
of the aquifers that water is to be taken from for ground-
water sources, and information on other sources of supply
that may be used to s.uppleme,nt the applied for water

source.

4,5,3,3. Information relative to good faith, delay, or speculative x}gg
N purposes of the applicant, Section 42-203A(5)(c), Idaho Ei
2

. Code, shall be submitted as follows: (@E

. Vhe €

2

@l

' =

4,5,3,3,1. The applicant shall submit copies of deeds, leases, ease- i
0

ments or applications for rights-of-way from federal or Fé

=

state agencies documenting a possessory interest in the

_Feproduced from the Andrus collection
. at Boise State University Library . -
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- lands necessary for all project facilities and the place of
use or if §uch interest can be obtained by eminent domain
proceedings the applicant must show that appropria’te
actions are being taken to obtain the interest. Applicants |
for hydropower uses shall also submit information-'required

to demonstrate compliance with Sections 42-205 and 42-206,

Idaho Code.

4,5,3,3,2. The applicant shall submit copieé of applications for other
needed permits, licenses and approvals, and must keep the
department apprised of the status of the applications and

any subsequent approvals or denials.

4,5,3,4. Information Re]ative to Financial Resources, Section

42-203A(5)(d), ldaho Code, shall be submitted as follows:

4,5,3,4,1. The applicant shall submit a current financial statement
ce‘rtiﬁed‘ to show the éccura(:y of the information contained
ﬁherein, or a financial commitment letter along with the
financial statement of the lender or other evidence to show
that it is reasonably probable that financing will be .
&vai]ab‘e to appropriate the water and apply it to the f%%

' =E
. i g

beneficial use proposed.

4,5,3,4,2. The applicant shall submit plans and specifications along ;‘52

with estimated construction costs for the project works. 'Wo=
_ES
The plans shall be definite enough to allow for determin- ;‘gg_:g

. Reproduced from the Andrus collection
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" _ IDAPA 37.0
ation of project impacts and implications.

4,5,3,5. Information Relative to Conflict with the Local Public
~Interest, Section 42-203A(5)(e), Idaho Code, shall be

submitted as follows:

4,5,3,5,1. The applicant shall seek comment and shall submit all
letters of comment on the effects of the construction and
operafion of the proposed project from the governing body
of the city and/or county within which the point of diver-
sion and place of use are located, the Idaho Departmentbof
Fish and Game, the Idaho Department of Health and Welfare,
Division of Environment, and any 1Erigation district or
canal company within which the proposed project is located

and from other entities as determined by the director.

4,5,3,6. Information Relative to the Public Interest Criteria of
Section 42-203C(2), Idaho Code, shall be submitted by an

applicant for trust water as follows.

4,5,3,6,1. A project design and estimate of cost of development shail

be submitted. For applications appropriating more than

NOTICE YHISRATEAAL URY B

PROTECTED BY COF‘{RIGHT LAJ‘! ‘

(TITLE 17 U.S. CCDE),

cfs, or 10,000 AF of storage, or generating more than
megawatts, the information sha]] be prepared and subm1tte
by a qualified engineer licensed under the provisions o
Chapter 12, Title 54, Idaho Code, unless waived by th

director. The design shall be definite enough to ref]ect

Reproduced from the Andrus coﬂecticn
-, at Boise State University Library -
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‘- | | IDAPA 37.0

the project's impacts and implications as required in

subsequent rules.

4,5,3,6,2. If the project proposes development for irrigation
purposes, information shall be submitted on crop rotation,

including acreages, for lands when newly deve]dped.

4,5,3,6,3. Information shall be submitted concerning the number and
| kinds of jobs that will be created or eliminated as a
direct result of project development jncluding both the
construction and operating phases of the project. If jobs

are seasonal, the estimated number of'months per year of

employment shall be submitted.

4,5,3,6,4; For applications or permits being reprocessed for more than
25 cfs, or more than 10,000 AF.of storage, or more than 5
megawatts, information shall be submitted concerning the
changes to community éervices that'will.Be required during
the construction and operation phases of the project

including, but not limited to, changes to schools, roads,

1
{

IGHT LAWY}

housing, public utilities and public health and safety

_‘_A,__‘ E:

facilities, if any.

MATER]
YR

4,5,3,6,5. Information shall be submitted concerning the source of

energy for diverting and uﬁing water for the project, the

BYCOR
E1718. cong

B THIS
TRCTED

estimated instantaneous demand and total amount of energy

NOTIOR:
PROT

o

that will be used, the efficiency of use, and eﬁergy

Feproduced irom the Andrus cofiection
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IDAPA 37.0
conservatidn methods.

4,5,3,6,6. Information shall be submitted concerning the location,
amount, and quality of return flow water, and any water

conservation features of the proposed project.

4,5,3,6,7. 1f the project proposes irrigation as a use, information
shall be submitted concerning the kinship, if any, of the
operator of the land to be irrigated by the projeét to‘the
applicant, the 1location and acreage of other irrigated
lands owned, leased, or rented by the applicant, the names,
addresses and number of shares heid by each shareholder if
the applicant is a corporation, evidence of tax-exempt
status 5f a corporation is so claiming, a soil survey
prepared in accordance with the U.S. Soil Conservation
Service irrigable 1land classification system, and a

schedule for bringing into production the project lands.

NOTICE: THIS MATERIAL )

v g -t WL A .:'?.f&i"! BE
| | _ FAOTEGTED BY COPYRIGHT Layy
| | (NWTLE17 U8, CODE), e -
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RULE 5. EVALUATION CRITERIA

5,1.

5,1,1.

5,1,1,1.

5,1,1,2.

|
IDAGSF08-021805

CRITERIA FOR EVALUATING ALL APPLICATIONS TO APPROPRIATE
WATER - The director will use the following criteria in

evaluating whether - an application to appropriate

~unappropriated water or trust water should be approved,

denied, approved for a smaller amount of water or

approved with conditions.

CRITERIA FOR DETERMINING WHETHER THE PROPOSED USE WILL

REDUCE THE QUANTITY OF WATER UNDER EXISTING WATER
RIGHTS. A proposed use will be determined to reduce the
quantity of water unde} an existing water right (i.e.,

injure another water right) if:

The amount of water available under an existing water
right will be reduced below the amount recorded by
permit, license, decree or valid claim or the historical
amount beneficially used by the water right holder under

such recorded rights, whichever is less.

The holder of an existing water right will be forced to

an unreasonable effort or expense to divert his existing

water right. Protection of existing groundwater rights
are subject to reasonable pumping level provisions of

Section 42-226, Idaho Code; or

. Reproduced from the Andrus collection

43

" atBoise State University Library

JRP026585



IDAPA 37.0

5,1,1,3. The quality of the water avai]ablé to the holder of an
existing water right is made unusable for the purposes
of the existing user's right, and the water cannot be
restored to usable quality without unreasonable effort

or expense.

'5,1,1,4. An application that would otherwise be denied because of
| injury to ahother water right may be approved upon
conditions which will mitigate 1osse§ of water to the

holder of an existing water right, as determined by the

director.

5,1,1,5. The provisions of Rule 5,1,1. are not intended to
require compensation or mitigation for loss of flow to
holders of subordinated hydropower rights or those from

which trust water is reallocated,

5,1,2. CRITERIA FOR DETERMINING WHETHER THE WATER SUPPLY IS
INSUFFICIENT FOR THE PROPOSED USE. The water sdpp]y
will be determined to be insufficient for the proposed

use if:

TERIAL MAY BE

Y COPYRIGHT LAYY
copg. .

5,1,2,1. Water is not available for an adequate time interval ing

SLQA

S.

quantities sufficient to make the project econom1ca11y

TECTED BY

feasible (direct benefits to applicant must excee

q“OTﬁﬁE
{TMEizy

PROT

d1rect costs to applicant), unless there are noneconomi

factors that justify application approval. In assessing
_Heproduced from the Andrus collection
.. at Boise State !niveisity Library .-
.

LEL

IDAGSF08-021806 JRP026586



IDAPA 37.0

such noneconomic factors, the director will also con-
sider the impact on other water rights if the project is
‘abandoned during construction or after completion, the
impact on public resource values, -and. the cost to local,

state and federal governments of such an abandonment.

5,1,3. CRITERIA FOR DETERMINING WHETHER THE APPLICATION IS MADE
IN GOOD FAITH. The criteria requiring that the director
evaluate whether an application is made in good faith or
whether it is made for delay or speculative purposes.
requires an analysis of the intentions of the applicant
with respect to the filing and diligent pursuit of
application requirements. The judgment of another
person's intent can.only be based upon the substantive

actions that encompass the proposed project.

Speculation for the purpose of this rule is an intention
to obtain a permit to appropriate water without the
‘intention of applying the water to beneficial use with

reasonable diligence. Speculation does not prevent an

s
applicant from subsequently selling the developed %é
- N Jﬂ
=5
project for a profit or from making a profit from the ’%é;
i B

use of the water. An application will be found to have %

i

=}

been made in good faith ifﬁ

L)
(9%

PROTECTED BY CO
(TITLE 17 LS. CODE)

NOTICE:

5,1,3,1. The applicant shall have legal access to thé property
necessary to construct and operate the proposed projecﬁ,
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5,1,3,2.

5,1,3,3.

5,1,4.

5,1,4,1.

IDAPA 37.0 -

has the authority to exercise eminent domain authority
to obtain such access, or in the instance of a project
diverting water from or conveying water across land in

state or federal ownership, has filed all applications

for a right-of-way. Approval of applications involving

Desert Land Entry or Carey Act filings will not be

issued until the United States Department of Interior,

Bureau of Land Management has issued a notice

classifying the lands suitable for entry; and

The applicant is in the process of obtaining other

permits needed to construct and operate the project; and

There are no obvious impediments that» prevent the

successful completion of the project.

CRITERIA FOR DETERMINING WHETHER THE APPLICANT HAS
SUFFICIENT FINANCIAL RESOURCES TO COMPLETE THE PROJECT.

An applicant will be found to have sufficient financial

resources upon a showing that it is reasonably probable

that funding is or will be available for project

construction as evidenced by the applicant's net worth
equaling or exceeding the estimated cost of the project,
or upon a financial commitment letter acceptable to the
direcfor. This showing is required as deeeribed in Rule

4,5,3. or at the time the hearing provided by'Rule

-

COPYRIGHT LAYY

PROTECTED &y
ME17US

1
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5,1,4,2.

5,1,5.

5,1,5,1.

5,1,5,2.

5,1,5,3.

4,3,3. is conducted.

A governmental entity will be determined to have
satisfied this requirement if it has‘the taxing, bonding
or contracting authority necessary to raise the funds
needed to commence and pursué project construction in

accordance with the construction schedule.

CRITERIA»FOR DETERMINING WHETHER THE PROJECT CONFLICTS
WITH THE LOCAL PUBLIC INTEREST. The director will
consider the following, along with any other factors he
finds to be appropriate, in detefmining whether the

project will conflict with the local public interest:

The effect the project will have on the economy of the
local area affected by the proposed use as determined by
the employment opportunities, both short and 1ong‘term,
revenue changes to various sectors of the economy, short

and long term, and the stability of revenue and

‘employment gains;

The effect the project will have on recreation, fish and

wildlife resources in the 1local area affected by the

proposed use; and

Compliance with applicable air, water and hazardous

substance standards, and compliance with planning and

‘IDAPA 37.0

TERIAL MAY BE
PYRIGHT LAW

1S AT
=D BY GO

5
H

(NME17US. CCDE).
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zoning ordinances of local or state government juris-
dictions.

5,1,5,4. An application which the director determines will

\

5,2.

5,2,1.

5,2,1,1.

IDAGSFO08-021810

conflict with the local public interest will be denied
unless the director deter_mines that an over-riding state
or national need exists for the project or that the
project can be approved with conditions to resolve the

conflict with the local public interest.

CRITERIA FOR EVALUATING WHETHER A PROPOSED USE OF TRUST
WATER WILL CAUSE A SIGNIFICANT REDUCTION. REFERENCE:

SECTION 42-203C(1), IDAHO CODE AND RULE 1,4,2,2.

For purposes of reallocating trust water made available
by the Snake River water rights agreement, an appli-
cation for permit or a permit being reprot:essed, will be

presumed to not cause a significant reduction if:

The use will reduce the flow of the Snake River measured

at Murphy gauge by not more than 40,000 acre-feet per

BE

, -

year when considered cumulatively with other existing x_g%ﬁ
uses or uses reasonably likely to exist within twelve é%rg
o ' 08
(12) months of the proposed use'}~ (Note: This quantity {f)%‘gg
. 2
=
is based upon the staged development policy expressed in ;-il‘éﬁ
’ [&) l“"L
Section 42-203C(2)(a)(v), Idaho Code, allowing develop- %%T’é

ment of up to twenty thousand (20,000) acres per yéar

 Reproduced from tha Andrus collsction
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5,2,1,2.

5,2,2.

5,2,2,1.

5,2,2,2,

IDAPA 37.0

and an average consumptive water use of two (2.0) acre

feet per acre per’year); and

The use will individually reduce the flow of the Snake

River measured at Murphy gauge by not more than two (2)

acre-feet per day. The presumption of this section is

‘not applicable to applications or permits to be repro-

cessed which the director determines to be part of a

larger development.

The director will determine on a case-by-caée basis from
available information whether a permit to be reprocessed
or an épplication for trust water which exceeds the flow
depletion limits of Rule 5,2,1. will cause a significant
reduction. In making this determination, the director

will consider:

The amount of the reduction in hydropower generation
that the proposed use will cause indivfdua]]y and cumu-
1;tive1y with other uses expected to be developed within
12 months of the proposed use as compared to the exist-
ing hydropower generation output of.the affected facil-

ity or facilities.

The relative - importance of the affected hydropower
facility or facilities tb other sources of electrical

power generation available to the hblder of the facility

. at Boise St
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or facilities.
\5,2,2,3. The timing of the reduction in hydropower generation
both on an annual basis and on a long-term basis

considering the lag time between the beginning of

diversion by the proposed use and fhe resulting reduc-

tion in hydropower generation.

5,2,2,4. The effect of the reduction in hydropower generation on
the unit cost of hydropower from the facility or facil-

jties and the average cost of electrical power offered

by the holder of the facility. . -

5,2,2,5. The terms of contracts, mortgages, or regu]atbry permits
and licenses which require the holder of the hydropower
generation facility to retain the capability to produce
hydroelectric power at a specific level.
, 5,3. CRITERIA FOR EVALUATING PUBLIC INTEREST,

If the director determines that a proposed use of trust

; water held by the state pursuant to Section 42-203B(5), §§
’ ' Idaho Code, will cause a significant reduction, the %%"
. dir;ector will consider the criteriq of' Section E&%%g
f 42-203C(2), Idaho Code, before acting on the application %%g
| or permit being reprocessed. The directqr shall con- 8%?
} sider and balance the relative benefits and detriments f—ir{gé
18 s s S -
| ' 50 P ‘ P ;?gg:};;’é;gig ;.f?EAndrus collection

Lniveisity Librany
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for each factor required to be weighed under Section
42-203C(2), Idaho Code, to determine whether a proposed

reduction of the amount of water available for power

- production serves the greater public interest. The

director shall evaluate whether the proposed use sought
in the permit being reprocessed or the application will
provide the greater benefit to the people of the state
of Idaho when balanced against other uses for the same

In evaluating the public interest

water resource.
the following.

criteria, the director will |wuse
guidelines: 2
3
5 @
_ o g
5,3,1. THE DIRECTOR WILL CONSIDER THE POTENTIAL BENEFITS BOTH 53,
O'%
DIRECT AND INDIRECT, THAT THE PROPOSED USE WOULD PROVIDE (§ ?g
. ¢ 2
TO THE STATE AND LOCAL ECONOMY. The economic appraisal _:g:::
. o
shall be based upon generally accepted economic analysis ,,8(‘03
: : o
procedures which wuniformly evaluate the following » é’%’
v om
factors within the State of Idaho and the county or . Q2 «
ol
)
counties directly affected by the project: B ¢
5,3,1,1. Direct project benefits.
5,3,1,2, Indirect benefits including net revenues to the pro- g%lj:'
, R
cessing, transportation, supply, service and government fgé’fm
‘ £9n
sectors of the economy. %%8
ERS
_ . . EgQ=
5,3,1,3. Direct project costs, to include the opportunity cost of g’aé
) ZEE
51
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5,3,1,4.

5,3,2.

53,2,1.

- 5,3,2,2.

n
IDAGSF08-021814

IDAPA 37.0

_ pravious land use.

Indirect project costs, including verifiable costs to
government in net lost revenue and increased regulation
costs, verifiable reductions in net revenue resulting
from losses to other existing instream uses, and the
increased cost of replacing reduced hydropower gener-
ation from unsubordinated hydropower generating facili-

ties.

THE DIRECTOR WILL CONSIDER THE IMPACT THE PROPOSED USE

WOULD MAVE UPON THE ELECTRIC UTILITY RATES IN THE STATE

OF IDAHO, AND THE AVAILABILITY, FORESEEABILITY AND COST
OF ALTERNATIVE ENERGY SOURCES TO AMELIORATE SUCH IMPACT,
These evaluations will include the following consider-

ations:

"Projections of electrical supply and demand for Idaho

and the Pacific Northwest made by the Bonneville Power

Administration and the Northwest Power Ptanning Council
and information available from the Idaho Public
Utilities Commission or from the electric utility from

whose water right trust water is being reallocated.

The long term reliability of the substitute source and

the cost of a]tebnatives including the resulting impact

on electrical rates. g ' :
. Feproduceg from

\at Boise State
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5,3,3.

5,3,3,1.

5,3,3,2.

5,3,3,2,1.

5,3,3,2,2.

IDAPA 37.0

- THE DIRECTOR WILL CONSIDER WHETHER THE PROPOSED USE WILL
PROMOTE THE FAMILY FARMING TRADITION IN THE STATE OF

IDAHO. For purposes of this evaluation, the director

will use the following factors:

If the total land to bé irrigated by the applicant,
including currently owned and leased irrigated land and
land proposed to be irrigated in the application and

other applications and permits of the applicant, do not

exceed 960 acres, the application will be presumed to

promote the family farming tradition.

If the requirement of Rule 5,3,3,1. is not met, the
director will consider the extent the applicant conforms

to the following characteristics:

The farming operation developed or expanded as a result
@f the application is operated by the applicant or a
member of his family (spouse, parents or grandparents,
lineal descendents, 'including those that are adopted,
lineal descendents of parents; and spouse of lineal

descendents);

In the event the application is filed in the name of a
partnership, one or more of the partners shal] operate

the farming operation; and

3

. &t Boise State U
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5,3,4,5. Allows oppbrtunit_y for reuse of return flows;

5,3,4,6. Preserves or enhances water quality, fish', wildlife,

recreation and aesthetic values;

5,3,4,7. Provides supplemental water supplies for existing uses

with inadequate supplies;

5,3,5. THE DIRECTOR WILL CONSIDER WHETHER A PROPOSED USE, WHICH .
INCLUDES IRRIGATION, WILL CONFORM TO A STAGED
DEVELOPMENT POLICY OF UP TO TWENTY THOUSAND (20,000)
ACRES PER YEAR OR EIGHTY THOUSAND (80,000) ACRES IN ANY
FOUR (4) YEAR PERIOD IN THE SNAKE RIVER DRAINAGE ABOVE
MURPHY GAUGE. In applying this criteria, the director

will consider the following:

5,3,5,1. "Above Murphy . gauge" means the Snake River and any of
its surface or groundwater tributaries upstream from
Murphy gauge which gauge is located on the Snake River

approximately four miles downstream from Swan Falls Dam;

Aty
o=
i 5,3,5,2. Twenty thousand (20,000) acres per year or eighty %’%
SR
; thousand (80,000) acres per four (4) year period is a ?gg};
! .
i =3

four (4) year moving average of 20,000 acres/year of

permits issued during a calendar year for irrigation

NOTICE: ‘THia §
PROTECTED Iy

development. If permits for development of less than

_ 20,000 - acres are issued inF"" a year, additional
; e _ i@ﬁdeuged ﬁ'mrn
at Boige g;
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5,3,5, 3.

5,3,5,4.

5,3,6.

5,3,7.-

) IDAPA 37.0

development in excess of 20,000 acres can be permitted
in succeeding years. Likewise, if more than'20,000
acres is permitted in one year (recognizing that.a
sing]e 1arge project cou]d-exceedVZO,OOO acres) the
permitted development in succeeding years must be
correspondingly less to maintain no greater than a

20,000 acres/year average for .any four year period;

The criteria of Rule 5,3,5. applies to multip]e-use pro-

jects with irrigation as a principal purpose. Projects

which use irrigation as only an incidental purpose, such
asbthe land treatment of waste, shall not be included

within this policy; and

An application determined by the director to be other-
wise approvable but found to exceed the acreage
limitations, when considered with other applications
approved for. development, may be approved with
conditions providing for the construction of project
works and beneficial use of water to be commenced in a

future year.

No sing]é public interest criterion will be entitled to

greater weight than any other public interest criterion.

NOﬂcE

FRO;FCﬁgishmrF”hﬂfwA{DE

n;--_.
{T:!{-’“;;‘r ~ BYco

Until such time as the stud1es prescribed in Pol1é}’32
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5,3,8.

5,3,9.

IDAPA 37.0

of the State Water Plan are completed and accepted by
the Idaho Water Resource Board, applications and permits
reprocessed which propose to divert water to surface
storage from the Snake River and surface tributaries
upstream from Murphy Gauging Station shall be presumed
to satisfy the public interest criteria of Section
42-2030(2),, Idaho Code. Applications or reprocessed
permits which are approved prior to completion of the

studies, will not be subject to additional reprocessing.

Applications for permit for trust water sources filed
brior to July 1, 1985, for projects for which diversion
and beneficial use was complete prior to October 1,
1984, are presumed to satisfy the public interest

criteria of Section 42-203C(2), Idaho Code.

Applications or permits to be reprocessed proposing a
direct diversion of water for irrigation purposes from
the Snake River between Milner Dam and Swan Falls Dam or

from tributary springs in this reach are presumed not to

. be in the public interest as defined by Section 42-203C,

Idaho Code. Such proposals, are presumed to prevent the
full economic and multiple use of water in the Snake
River Basin and to adversely affect hydropower avail-

ability and electrical energy rates in the state of

SNy '
- . EE L
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IDAPA 37.0

Proposed DCMI uses which individually do not have a
maximum consumptive use of more than two acre-feet/day
are presumed to meet the public interest criteria of

Section 42-203C(2), Idaho Code, unless protested.

NOTICE: THIS MATERIAL MAY B
PRO!ECTED BYCOP YRI(“HT o
(TITLE17 US. @OD:') it
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RULE 6.  CONDITIONS OF APPROVAL

6,1. The director may issue permits with conditions to insure
compliance with the provisions of Title 42, Chapter 2, Idaho
Code, other statutory dhties, the public interest, and
specifically to meet the criteria of Section 42-203A, Idaho
Code, and to meet the requirements of Section 42-203C, Idaho
Code, to the fullest extent possible including conditions to

promote efficient use and conservation of energy and water.

6,2. Permits to be -reprocessed or applications approved to
appropriate water from the main stem of.the Snake River between
Milner and Murphy gauging station for diversion to off-stream
storage during the period November 1 to March 31 shall include
requirements to mitigate, in accordance with Policy 32 [ of the
State Water Plan, the impact of flow depletions on downstream
generation of hydropdwer. |

) ' m‘ﬂf‘; THH MATERIAL

| OTICE: Ths MIA
l FroT .f;.jﬂmcauaecz«zﬁg
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i 6,3. Applications and existing perm1ts approved for hydropower
| generation shall be junior and subordinate to all rights to the
use of water, other than hydropower, within the state of Idaho
tHat are initiated later in time than the priority of the
application or existing hydropower permit. A subordinated
permit shall not give rise to any right or claim against future
rights to the use of water, other than hydropower, within the
state of Idaho initiated later in time than the priority of the

application or existing hydropower permit. A permit issued for
o F me from iha Aﬂdf‘US f‘o”ectlon
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hydropower purposes shall contain a term condition on the
hydropower use in accordance with Section 42-2038(6), Idaho

Code.

6,4. Applications approved for on-stream storage reservoirs- will,
unless specifically waived by the director, require permanent
flow measuring devices both upstream and downstream from the

reservoir.

6,5. Applications approved for diversion of groundwater may include
conditions requiring well spacing and well construction

requirements.

6,6. Permits reprocessed pursuant to Section 42-203D, Idaho Code,
may be cancelled, modified or conditioned by the director to
make the permit comply in every way with any permit that would
be issued for the same purpose based upon a new application

, processed under these rules.

6,7. The director may condition permits to require commencement of

construction of project works within a designated time interval
iib : not to exceed one year and completion of construction of pro-
ject works and beneficial use of water within a time interval

not to exceed five years.
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6,8. Permits may be conditioned to authorize the director to void

the approval of the permit if he determines that the applfcant
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6,9.

6,10.

6,11.

6,12.

submitted false or misleading information on the application or

supporting documents.

The director may condition permits to retain jurisdiction to
insure compliance with the design, construction and operation

provisions of the permit.

The director may condition permits to insure that established

minimum stream flows and prior rights are not injured.

The director may condition permits to insure compliance with

Idaho's water quality standards.

The director may condition a permit issued for trust water to
require that any amendment (Section 42-211, Idaho Code),
transfer (Section 42-222, Idaho Code), or assignment - of
interest in the permit by any method whatsoever shall not
result in the project failing to meet the\pub1ic interest
criteria of Section 42-203C, Idaho Code except, however,
lenders obtaining title to the project through default will

have a reasonable period of time, as determined by the

director, to meet such criteria or to convey the project to a

person or entity that does meet the criteria.
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RULE 7.

IDAGSF08-021823

7.1

7,1,1,

7,1,1,1.

7,1,1,2.

7,1,1,3.

7,1,2.

7,1,2,1.

7,1,2,2.

7,1,3.

MORATORIUM
APPLICATIONS FOR PERMIT

The director may cease to approve applications fob permit

in a designated geographical area upon finding a need to:

Protect existing water rights;

Insure compliance with the provisions of Chapter 2,

Title 42, Idaho Code; and

Prevent reduction of flows below a minimum stream flow
which has been established by the director or the board
pursuant to applicable law.

Notice of the director's action to' cease application

. approval will bebby:

Summary Order served by certified mail upon the then

existing affected applicants; and

Publication of the order for three (3) consecutive

weeks in a newspaper or newspapers of general circulation

in the area affected.

Objections to the director's action shall be considered

IDAPA 37.0
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7,24

7,2,1. .

7,2,2-

7,2,2,1.

7,2,2,2.

7,2,3.

IDAGSF08-021824

IDAPA 37.0

‘under the department's adopted Rules of Practice -and

Procedure and applicable law.

PERMITS

To the extent a permit has not been developed, the
director may cancel, or modify permits for which proof of
beneficial use has not been submitted in a designated

geographical area as an extension of Rule 7,1.

.Notice of the director's action to cancel or modify

permits shall be by:

Summary Order served by certified mail upon the affected

permit holders in the designated area.

Publication of the order for three (3) consecutive weeks
in a newspaper or newspapers of general circulation in

the area.
Objections to the director's action shall be considered

under the department's adopted Rules of Practice and

Procedure and applicable law.

!

Feproduced from the Andrus collect
at Boise State riveisity Libvary

63

JRP026604



mes - 42

(it D fmdnt COllechion
Py §0O

Four 2%

gnh oF hle-

JRP02660



