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IDWR proposes water allocation rules

In early October, 1985, the Department of Water Resources mailed a special
edition of Currentis to approximately 5,000 persons, associations and entities in
order to seek input on the department’s draft Water allocation Rules and Regula-
tions. Based on public input received at the information meetings which the
department conducted in Lewiston, Coeur d'Alene, Boise and Idaho Falls
together with written commment received, the department has revised the draft
Water Allocation Rules and Regulations.

These rules are proposed for adoption to implement the provisions of Sectlon
42-203, Idaho Code which was amended during the first regular session of the

48th idaho Legislature. The thrust of the proposed rules is to define in more detail -

how the State of Idahe, through the Department of Water Resources, will con-

sider applications to appropriate “frust water” made avaﬂab]e through the Swan.

Falls settlement agreement srgned in October 1984, as well as applications for
unappropriated water.

This special edition of Currents includes the text of rules as proposed for
promulgation by the department.

In order to facilitate review of revised rules from the October 1, 1985 edition of
Currents, the following tules are those with significant changes; although some
other rules have been edited to clarify language.

514,1.

14,2, 45331 53,7.
1,5,1,2. 4534,1. 5142 ° 5,3,8.
1,5,2, . 4,53.42. 5,3, 53.9.
3.3,2,16. 45351, 5314, - 6,2,
4,222 “ 45361 5321, " 6,3
4231 51,1,2. 53,22 6,11.
4,23292, 51,15 5323 ; 6,12.
452, . 5131 53323 6,13.

Public hearmgs on the prc:posed ruies will be held by the dePartment as
follows: . ;

Moscow, University of Idahe, Student Union Building, 2nd

- January 9, 1986
Flgor, Appaloosa Room, 6th and Beacon St., 2:00 p.m.

‘January 14, 1986
- Zoning, Ropm 101, 605 N. Capitol, 2:00 and 7:00 p.m.

Twm Fails Cnllege of Southern Idaho, Vo:Tech Buﬂdmg,

January 15, 1986,
S ‘Ruom 101 Mmt audltnrlum 2:00 and 7 00 pm.

January 16, - 1986
S Room 650 W, State St,, 2:00 and 7:00 p.m.

Interested persons may present their views, data and arguments orally or in
writing to the director at the hearing or may submit writter: comments to the director
untl January 27, 1586. Written comnments may. be addressed to the Idaho Dept-
partment of Water Resources, 450 W, State St ‘Boise, ID 83720, Attention: Water
Allncation Rules.

Additional copies of the pfoposed riles and regulatiqhs may be obtained by
writing the ldaho Department of Water Resources, Statehouse, Boise, D 83720,
Copies may also be obtained from the state office of the department, 450 W.

State St., Boise, Idaho or from any of the department’s regonal offices located in

Boise, Coeur d’AIene Twin Falls or Idahn Falls.

Ida‘\ho“Fall's, Bonneville County Courthouse, Planning and

Bmse, Len B, Jordan Butldmg, 3rd.Floor Conference ,

A

) 5wan Falls Dam, a 24-foot run-of-the-river power plant on the Snake

River near Murphy, was the focal point of the hydropower v. upstream
development controversy that started in Idaho in 1977, Originally built
to provide power for the Owyhee County mines, the dam is now owned

. by Idaho Power Co, (Photo by Kay Weaver)
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Proposed Rules For Water Allocatlon'

Rule 1,

LL

1Sy e

e
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1,2

RULES W.HICH_- ARE APPLICABLE ONLY TO THE REALLOCA-
TION OF TRUST WATER ARE PRINTED IN BOLD TYPE SET IN
THIS ISSUE OF Currents TO FACILITATE . REVIEW OF THE

RULES. THE BOLD TYPE SET DESIGNATION FOR RULES
RELATED TO TRUST WATER WILL NOT BE INCLUDED OR
SHOWN IN THE RULES UPON PROMULGAT]ON

General Provisions !
Background and Purpose
The 1985 Tdaho Legislature authorized reallocatmn of cer-
tain hydropower water rights to new upstream beneficial
uses. The reallocation is to be accomplished using statutes
designed .to provide for the appropriation of unapprop-
riated public water supplemented by a public interest
review of those reallocations which significantly reduce
isfing hydropower generation. These rules and regula-
tiofis provide the procedures for obtaining the right to
~divert and use unappropriated public water as well as
‘water previously appropriated for hydropower use which
has been placed in trust with the State of ldaho ‘and is
subject to reallocation. -Guidelines are provided for the
filing and processing of applications, and criteria are estab-

lished . for " determmmg the actmns to be taken by the

director.
Scope and Appllcablhty

These rules and regulations are apphcable to appmprm

_ tions from all sources of unappropriated public water in

the State of Idaho under the authority of Chapter 2, Title

" 42, Idaho Code. Sources of public water include rivers,

streams, sprmgs, lakes and ground water. The rules and L
tegulations are-also applicable to the reallocatmn of

: hydropower water rights held in trust by the State of

Idaho, The rules and regulations are applicable to all appli-
cations to appropriate water filed with the Department of
Water Resources prior to the effective date of these rules

" . upon which an action to approve ¢ or deny the application is

- pending and to all applications filed subsequent to adop- . "
. tion of the rules and regulations. In addition, the rules and - .
. regulatmns are applicable to all existing permits to approp- -

- riate water to the extent that such permits were not deve-

13.

14

14,1

142

' consideration to the purpose of

1,4,2,1.

14,2,2.

loped prior to July 1, 1985
‘Authority

The director of the Pepartment of Water Resources adopts

these rules and regulations under the authority provided by .

Section 42-1805(8), Idaho Code.

General description of the procedure to be usad for alloca-

tion of unappropriated water and reallocation of trust water.
(See Rule 2,17. for the definition of trust water).

Applications to appropriafe unappropriated water will be

evaluated using the. criteria of Section 42-203A, ldaho
Code which requires an assessment to be made of the
impact of the proposed use on water availability for exist-
ing water rights, the adequacy of the water supply for the
proposed use, whether the application is filed for specul
tive purposes, the financial ability of the applicant to com-
plete the project, and the effect of the proposed use on the
local public interest.

Appropriations. of trust water made -available "by
Section 42-203B, Idaho Code, will be evaluated using
a three-step analysis. Evaluation will be made giving
"trust water”
estabhshed in Section 42-203B, Idaho Code “... to
assure an adequate supply of water for all future
beneficial uses and to clarify and protect the right of
a user of water for power purpases to continue using
the water pendmg appraval of. depli..nonary future
beneficial uses”, .

First, the proposed use must be evaluated under the
criteria of 42-203A Idaho Code. -

Second, if the proposed use satisfies the criteria of
Sectmn 42-203A, Idaho Code, then Section 42-203C;
Idaho Code requires a determination of whether the
proposed use will sigmhcantly reduce, individually or
cumulatively with other uses, the amount of water
available to the holder of a ‘water right. used -for
power production whose rights are held in trust by

the state and are subject to subordination and deple-’
tion by future beneficial users whose rights are.

acquired pursuant to state law. Because any applica-
tion proposing a consumptive use when considered
along with the cumulative effects of all other alloca-
tions of trust water will reduce the flows available to
downstream hydropower rights, all applications
proposing consumptive uses of trust water are con-

1423.

1,5.

1,51

1,5,1,51

1,5,‘1,2

sldered for. purposes of the rules and regulations as

causing a significant reduction in flows avaxlable for
hydrﬂpower generatmn

Thlrd based upon a finding of significant reduction,
the proposed use must be evaluated in terms of the. .
public interest criteria of Section 42-203C(2), 1daho .

' Code. ‘Unprotested applications proposing DCMI

uses, as herein defined, are herein de.termmed to

- satisfy the public interest criteria. (See Rule 2 8. for

the definition of DCMI).

Location and Nature of Trust Water . .
The Snake River water rights agreement between the .
State of Idaho and Idaho Power Company places in
trust a part of the flows available to Idaho Power

-Company under its previously unsubordinated

hydropower water rights in the Snake River basin at

‘and upstream from Swan Falls Dam. The flows sub-

ject to the trust water provisions as a result of the -
agreement and the leglslatmn whlch implemented it
are as fnlloWa

Trust water flows are located in the Snake River
upstream from Swan Falls Dam located in Section
18, Township 2 South Range I East, Bmse Meridian
(B.M.) and all surface and ground water sources trib-
utary to the Snake River upstream from Swan Falls
Dam. -

Ground water existing within the geographic area

g ‘shown in Figure 1 is presumed to be tributary to the

‘Snake River upstream from Swan Falls Dam unless

the director determines otherwise, The geographic
ared is further described as all of the surface water
drainage to the Snake River in Idaho upstream from

- Swan Falls Dam which is located on the Snake River

1,5,1.3.

within Section 18, Township 2 South, Range 1 East,

Boise Meridian (B.M.).

Trust water flows are those occurnng in the Snake
River and tributaries in the geographic area de 51gnated
in Rule 1,5,1,1. which exceed the established minimum

.. stream flows but are less than the water rights for

hydropower generating facilities in the Milner Dam to
Swan Falls Dam reach of Snake River, to the extent
such rights were unsubordinated prior to the Snake
River water rights agreement. Minimum average daily
flows have been established by action of the board and
legislature at the U.S, Geological Survey gauging sta-

tion located. near Murphy (Section 35, Township 1

South, Range 1 West'B.M.) in the amount of 3900 cfs

“from April 1 to October 31 and 5600 cf: from

November 1 to March 31, and at Milner gauging staiion
located in Section 29, Township 10 South, Range 21
East, B.M. in the amount of zero (0) cfs fmm January 1
to December 31.°

SNAKE RIVER
DRAINAGE

~ ABOVE

SWAN FALLS

Figure 1




1,

1,

1

1,52,

1,53,

1,5,4..

5,4,1.

5,4,2.

Applications to divert water to storage from the
‘Snake River and tributaries upstream from the U.S.
Geological Survey gauging station located near
Murphy are not subject to the public interest review
for trust water of Section.42-203C, Idaho Code.
(Reference: Policy 32 1, State Water Plan).

For purposes of these rules and regulations, water
made available for reallocation due to subordination
conditions placed on hydropower permits or licenses
issued on or after July 1, 1985, as authorized by Sec-
tion 42-203B(6), ldaho Code, shall be treated as trust
water.

For purposes of clarification, the follnwmg sources of pub
lic water are not trust water and are not subject to the
public interest provisions of Section 42-203C, Idaho Code.
Sources or tributaries to sou'rcés upon which no hydro-
power generating facilities are located downstream within
the State of Idaho are: nut trust waters (Example - Salmon
River).

Sources or tributaries to SOUrces Wthh have hydropower
generating facilities located within the State of Idaho for
which the hydropower water right permit or license or
Federal Energy Requlatory Commission license have not
been subordinated, and the State of Idaho has not entered

“into an agreement with the holder of the hydropower

5,4,3.

water right pursuant to Section 42-203B(2), Idaho Code,
and the State of [daho has not established a minimum
stream flow for purposes of protecting hydropower gener-
ation, are not trust waters. Such sources are considered
appropriated to the extent of the existing water rights on
the source including the amount of all unsubordinated
hydropower water rights (Example - Bear River).

Sources or tributaries to sources which have hydropower
generating facilities located within the State of Idaho for
which the hvdropower water right permit or license that

‘was issued prior to July 1, 1985, or the Federal Energy

Regulatory Commission license for such facility included a
subordination condition are not trust water. Such flows

" are considered to be ipublic. waters subject to appropria-

1,5,4,4.

Rule

2,

2,1

2,2,

2,3.

tion under the pmvisibns of Section 42-203A, Idaho Code
(Example - Snake River dawnstream from Murphy gauging
station),

Flows in excess of established rights and rrghts used for

hydropower purposes are unappropriated waters subject

to allocation under Section 42-203A, Idaho Code.

Definitions :

Unless the context ntherwwe requires, the follnwmg defini-
tions govern these rules and regulations: .

Acre-foot (AF) is a volume of water sufficient to cover one
acre of land one foot deep and is equal to 43,560 cubic feet.
Advertisement is the action taken by the director to pro-
vide notice, usually by publication of a legal notice in one
or more newspapers, of a proposed appropriation or other
notice required in administration of his duties. and
responsibilities,

Applicant is the perSon corporatmn association, firm,

governmental agency or other entity, or the holder of a
permit being reprocessed pursuant to Section 42-203D,

Idaho Code, who initiates an appropriation of water or
related water matter for the director’s consideration.

Adjudncatmn process on the
Snake River?

béneﬁts and costs?

mpact on water rights?

Send for thig free brochure, Water
Right Adjudication, Snake River
Basin, It may. help answer some of
your questions about this lmportant

issue.

"Name
 Address

City

" Confused about the

Curious about the A

Worried about the

Idaho Zip Code

Mail coupon to the Idaho Department of Water Resources,

Statehouse, Boise, Idaho 83720

24.

2,5,
2,6.

27.

2.8

2,10

2,11

2,12.

2,13.

2,14.

2,15.

2,16.

2.17.

~
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"Application for Permit” is the written request to the.
department on forms furnished by the department
proposing to appropriate the pubhc waters or trust waters
of the state.

Board means the Idaho Water Resource Board,

Beneficial Use is one or more of the recogmzed beneficial
uses of water mcludmg but not hmlted to, domestic, munic-
ipal, irrigation, hydropower generation, industrial, com-
mercial, recreation, stockwatering and. fish propagation
uses for which permits to appropriate wateér ¢an be issued
as well as other uses which provide a benefit to the user of
the water as determined by the director. Industrial use as
used for purposes of these rules and'regulaﬁons includes,
but is not limited to, manufacturmg, mmmg and pmcessmg
uses of water., :

Cubic foot per second {cfs)isa rate of flow approxlmately |

equal to 448.8 gallons per mmute and alsc: equals 50 Idaho o
miner’s inches. .

DCMI is an acronym lnr dnmestnc commercml
municipal and industrial. In these rules and regula- .
tions it designates. certain classes of these uses

determined to satisfy public interest requirements. -
Domestic use, for purposes of this term, is water for

one or more households and water used for all other .
purposes including irrigation of a residential lot in’
connection with-each of the households where the.
diversion to each household does not exceed thir- -
teen thousand (13,000) gallons per day. Also for pur-

poses of this term, commercial, municipal and indus-
trial uses are any such uses which do not deplete the
system containing the trust water more than two (2)

~acre feet per day.
2,9.

Department means the Idaho Department of Water -
Resources. '
Director means the dlrector of the ldaho Departmem of
Water Resources.” .

Legal subdivision is a tract.of Land descnbed by the.
government land survey and usually -is described by
government lot or quarter-quarter, section, township and
range. A lot and block of a subdivision plat recorded with
the county recorder may be used. in addifion to the
quarter-quarter, section, township and range descnphion.
Permit or water right permit is the water right document
issued by the director authorizing the diversion and use of
unappropriated public. water of the state or wa’nar held if
trust by the state. .

“Priority, or priority of appropﬁatian, or pridrity date” is .

the date of appropriation established in the development of .. |

a water right. The priority of a water right for public water
or trust water is used to determine the ofder of water
delivery from a source during times of shortage. The
earlier or prior date being the better right.

Project works is a general term which includes diversion
works, conveyance works, and any devices which may be
used to apply the water to the intended use, {mprovements
which have been made as a result of application of water,
such as land preparation fm' cultwatzon are not a ‘part of
the project works, ‘

Single family domestic purposes is water for household use

or livestock and water used for all other purposes includ-

ing irrigation of up to one half (14) acre of land in connec-

tion with said household where total use is not in excess of -
thirteen thousand (13,000) gallons per day.

Subordinated water right means a water nght used for

hydropower generation purposes that is subject to deple-

tion without compensation by upstream water rights dew:
loped later in time. -

Trust water is that porfion of an unsubordinated
water right used for power purposes which is in’
‘excess of a minimum flow established by the director

. in compliance with applicable law (reference: Chap- -

2,18.

ter 15, Title 42, Idaho Code) or by the board through
adoption or amendment of the State Water Plan. For -
purposes of these rules, trust water also includes
water available because of subardination conditions
applicable to water right permits or Hcenses for
hydropower purposes issued on or aftey July 1, 1985.
Unappropriated water is the public water of the state of
Idaho in streams, rivers, lakes, springs or ground water in
excess of that necessary to satisfy prior rights,
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Rule 3. Application Requirements
3,1. General Provisions
3,1,1. No person shall commence. the constructxon of any project
works or commence the diversion of the public water or
trust water of the State of ldaho from any source or
change the point of diversion, place, period or nature of
use of any existing water right without first having filed an
application for permit to appropriate the water or other
appropriate form with the department and. received
approval from the director, unless exempted by these_
rules or by statute.
3,1,2. Any person proposing to commence a diversion Df the
- public-water or the trust water of the State of Idaho from a
. ground water source for single family domestic purposes is
exempt from the application and permit requirements of
Rule 3,1,1. Any person proposing to add a single family
~ domestic use to an existing ground water diversion includ-
ing one used for single family domestic purposes is exempt
from the provisions of Rule 3,1,1.
3,1,3. Any person watering livestock directly from a natural
stream or natural lake without the use of a constructed
- diversion works is éxempt from Rule 3,1,1.

3,1,4. All applications for permit to apprnpnate public water or
" trust water of the state of Idaho shall be on the form pro-
vided by the department entitled "Application for Permit to
Appropriate the Public Waters of the State of ldaho™ and
shall in¢lude all necessary information as described in Rule
3,3. An application for permit that is not complete as des-
- . cribed in, Rule 3,3. will not be accepted for filing and will be
- returned along with any fees submitted to the persor sub-
mitting the application. No priority will be established by
. an incomplete application. Applications meeting the
" requirements of Rule 3,3. will be accepted for filing and will
be endorsed by the departrent as to the time and date
received. The acceptability of applications requiring claifi-
cation or cotrections shall be determined by the diregtor.
3,1,5. The department will correspond with the applicant con
cerning applications which have been accepted for filingby
the department which require clarification or correction of
the information required by Rule 3,3. if the additional or
corrected information is supplied after thirty (30) days, the
priority date of the application will be determined by the
date the additional or corrected information is received by -
the department unless the applicant has requested within
“ the thirty (30) day period additional time fo provide the
information, has shown good reasons for needing addi-
tional time, and the director has granted additional time.
3,1,6. Failure to submit the additional or corrected information is

cause for the director to void ‘the records of the
application, -
3,2, Effect of an Application ‘
3,2,1. Any application, whether filed before or after pro-
. mulgation of these rules, which seeks to appropriate
water from a source upon which the state holds trust
water shall be considered an application for realloca-
tion of trust water unless the applicant indicates in
writing that the. application is for unappropriated
water and provides information necessary to demon-
strate that unappropriated water is available.
3,22, The priority of an application for unappropnated or trust
. water is established as of the time and date the application
is received in complete form along with the statutory fee in
any official office of the department. The priority of the
application, remains fixed unless changed by action of the
director in accordance with applicable law.
3,2.3. An application for permit to appropriate water is not a
© . water right and does not authorize diversion or use of
water until approved by the director in accordance with
statutes and regulations in effect at the time the application
is approved.
'3,2,4. An applicant’s interest in an application - for permit to
appropriate water is persqnal prcnperty An assignment of
interest in an application creates a rebuttable presumption
that the application was filed for speculative purposes.
3,3. Requirements for Applications to be Accepted for Filing
3,3,1. The department form entitled “Application for Permit to
Appropriate the Public Waters of the State of Idaho”
(hereafter termed “application for permit form") is the
required form to apply for either unapproprlated water or
_ trust water. '
3,3,2. The following information shall be shown on an application
: " for permit form and submitted together with the statutory
~ fee to an office of the department before the application for
. permit may be accepted for filing by the department.
3,3,2,1. The name and post office address of the applicant shall be .
‘listed, If the application is in the name of a corporation, the
names and addresses of its d.trectnrs and officers shall be -
provided.
3,3,2,2. The name of the water source sought to be appropriated .
shall be listed. For surface water sources, the source of
water shall be identified by the official geographic name
listed on the U.S. Geological Survey Quadrangle map, or if
no official name has been given, by the name in local com:
. mon usage. If the source has not been named, it can be
described as “unnamed”, but the system or river to which
it is tributary shall be identified, For ground water sources, .
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the source shall be listed as “ground water”. Only’ one
source shall be listed on. an application unless the applica-

 tion ig for, asingle system whu:h will have more than one

, . source.
" 3,323, The legal descrmhon of the pomt of diversion and pla::e of
' use shall be listed. The location of the point(s) of diversion
and the place of use shall be described to the nearest
40-acre subdivision or U.S. Government Lot of the Public
Land Survey System. Springs shall be shown to the near-
est 10-acre tract. Subdwlslon names, lot and block
numbers and any name in local common usage for the
point of diversion, or place of use shall be included in the
comments section of the application form. If irrigation is
listed as a purpose of use, the number of acres in each
40-acre subdivision of the place of use shall be listed.
3,3,2,4. The guantity of water to be diverted shall be'listed as a rate
of flow in cubic feet per second and/or as a volume to be
stored in acre-feet per year for each _purpose of use
requested,
3,3,2,5. Impoundment (storage) appltcatxons shall show the maxi-
mum acre-feet requirement per year which shall not
exceed the storage capacity of the impoundment structure
unless the application describes a plan of operation for
filling the reservoir more than once per year.

3,3,2,6. Every offstream Storage impoundment application shall

show a maxirmum rate of diversion to storage as well as the

total storage volume,

3,3,2,7. The nature of the proposed beneﬁc:al use or uses of the
‘ water shall be listed. While the purpose may be described
in general terms such as irrigation, industrial or raunicipal,

a description sufficient to identify the proposed use or uses

. of the water shall also be included. ‘

3,3,2,8. The period of each year during which’ water will be di
‘verted, stored and beneficially used shall be listed. The

period of use for irrigation purposes shall coincide with the

© annual penods of use shown in Figure 2, unless it can be

 shown to the satisfaction of the director that a dnﬂerent
-period of tise is necessary. '

3,3.2,9. The proposed method of diversion, conueyance system
and system for dastnbutm_q and usmg the water shall be
described, :

3,3,2,10. The period of time requnred for complehon of the project
- works and application of water to the proposed use shall

be listed. This period of time shal} not exceed five (5) vears.

3,3,2‘,11. A map or plat of sufficient scale (not less than two inches
equal to one mile) to show the project proposed shall be
included. The map or plat shall agree with the legal des-

criptions and other information shown on the application.
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3,3,2,12. The apphcatlon form shall be mgned by the applicant listed
" on the application or evidence must be submitted to show
that the signator has authority to sign the application. An
application in merea than one name shall be signed by each
applicant unless the names are joined by “or”, or “and/or”.

'3,3,2,13. Applications by corporations,.companies or municipalities

or other organizations shall be signed by an officer of the
corporation or company or an elected official of the munic-
ipality or an individual authorized by the drganization to
‘sign the application. The signator’s title -shall be shown
with.the signature.
3,3,2,14 Apphcatmns may be signed by a person having a current
“power of attorney” authorized by the applicant. A copy of
the "power of attorney” shall be included with the
application.

3,3,2,15. An application 51gned by a rnark or ”X’ must have the

signator’s name printed or typed nearby and the mark
rust have been wntnessed and’ the apphcatlon sngned by
~ the witness. .

SUGGESTED IHRIGATION SEASONS
IN 'DAHO
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Figure 2

3,3,2,16. Applications to appropriate water in connection with
:  Carey Act or Desert Land Entry proposals shall include
. evidence that appropriate applications have been filed for

the lands involved in the proposed project

3.3,2,17 The application form’ shall be accompanied with a fee in
. the amount requn’ed by Section 42 221A Idaho Code.

3,4. Amended Apphcahons

3,4,1. Applications for permit shall be amended whenever sig
nificant changes to the place, period or nature of the
intended use, method or location of diversion or proposed
‘use or uses of the water or other substantial changes from
that shown on the pending application are intended. An
apphcat:on shall be amended if the pmpas;,d change will
resultina gTeater vate of diversion or depletion (see Rule
3,4,3.), if the point of diversion, place of use, or point of
discharge of the return flow are altered, if the period of the
year that water will be used is changed, if the purpose of

the use is changed, or if the change will, in the judgment of

- the director, other\mse adversely affect the rights of other

. -water users or the local public interest.

3,4,2. ‘An application can be amended to clarify the name of the

‘ 'source of water but may not be amended to change the

- source of water.

3.4,3. An amendment which increases the rate of diversion,

‘ increases the volume of water diverted per year or the
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34,4,

volume of water depleted, lengthen.s the perlod of use, or‘ :

adds an additional purpose of use shall result in the priority

of the application for permit being changed to the date the -

amended application is received by the department.

An application for permit may be amended by endorse-
ment by the applicant or his agent on the original applica-
tion for permit form which endorsement shall be initialed

and dated. If the changes required to the information on .

the application are, in the judgment of the dlrector sub-
stantial enough to cause confuslon in mterpretmg the

- application form, the amended application shall be submit-

34,5,

3,4,6.

Rue 4,
a1,
4,11,

-4,1,1,1.
4,112

ted on a new application for permit form to be demgnated
as an amended application,

An amended application shall be accompaxmed by the addi
tional fee required by Section 42-221A, Idaho Code, if the
total rate of diversion or total volume of storage requested
is increased and by the fee required by Section 42.221F,
Idaho Code, for readvertising if notice of the original appli-
cation has been published.

If the applicant changes: his name or mailing address, an
amended application need not be submitted, but the de
partment shall be notified by the applicant in writing.

Processing Applications for Permit and Reprocessing
Permits

General '

Unprotested applications, whether for unappropnated
water or trust water, will be processed using the followmg
general steps:

Advertisement and protest period;

Department review of applications and addmonal infar-

. mation, including department field review if determmed to be

4,1,1,3.

4,1,1,4,
4,1,1,5.
-4,1,1,6,

4,1,2:

4,1,2,1.
4,1,2,2,

4,1,2,3,

4,124,
4,1,25.

4,1,2,6..

4,13,

4,14

4‘,2 .

42,1

42,1,1.

necessary by the director.

Fact finding hearing if determlned to be necessary by the

d1rector

Director’s decns:on
Section 42-1701A, Idaho Code hearing, if requested and
Director’s decision affirmed or modified. . -

Protested applications, whether for unappropriated water
or trust water, will be processed using the followmg
.general steps: ,

Adverhsement and protest perlod; o

Hearing and/or conference; -

Department review - of applications,. hearing. record and

additional information including department field review if.

‘determined to be necessary by the director.

Propooed decision (unless waived by parties);

Briefing or oral argurr;ent in ancordani:o with Rule 10,2,3. of
the department’s adopted Rules of Practice and Procedure.

Director’s dec:sxon accepting or modlfymg the proposed
demsnon. .

The chrector 5 demslon re;ectmg and denymg approval of

" an application for permit filed for diversion from a source

previously desxgnated as a critical ground water area or
upon which a moratorium has previously been entered
may be issued without advertisement of the application.

An applicant may request in writing that oommencemént .

of processing of his or her application be delayed for a
period not to exceed one (1) year or that processing be
interrupted for a period not to exceed six (6) months. The
director at his discretion may approve the request unless
he determines that another person will be injured by the

delay of that the applicant seeks the delay for purpose of -
- $peculation, or. that the public interest of the people of
Idaho will not be served by the delay. The director may -

‘approve a request for délay for a shorter period of time or

upon conditxons, and may renew the approval upcm writ-
ten request

Pubhc Notlce Requ:rement . '
Applications for permit which have not been advertised

Advertisement of applications for permit proposing a rate
of diversion of ten {10) ¢fs or less or storage of 1000 AF or

less shall comply with provisions of Section 42-203A Idaho
Code.

QR EGO #

WASHINGTON

4212

4,2,1,3.

Advertisement of applications for permit in excess of the
amounts in Rule 4,2,1,1. shall comply with provisions of

Section 42-203A, Idaho Code, and shall be published in a.

newspaper
circulation.
Statewide circulation with respect to Section 42-203A(2),
Idaho Code, shall be obtained by publication of a legal
notice at least once each week for two (2) successive
weeks in a newspaper, as defined in Section 60-106, Idaho
Code, of general circulation in the county in which the
point of diversion is located and by publication of a legal
notice at least once each week for two (2) successive
weeks in at least one daily newspaper, as defined in Seg-
tion 60-107, Idaho Code, published in each of the depart-
ment’s four administrative regions and determined by the
director to be of general circulation within the depart-
ment’s region within which-it is published. The adrministra-

Or newspapers to achieve statewide

* tive regions of the’ department are identified on Figure 3.

4,2,2.

4,2.2,1.

The names of newspapers used for statewide publication
are available from any depariment office. ‘
Apphcat!.ons for permit which have been advertxsed

Notice of applications. for perrmt for water_.from the

Snake River and tributaries, including gqround water

‘upstream from Swan Falls Dam located 'in Section

18, Township 2 South, Range 1 East, B.M., which

have been held without action: ‘pending the resolution -
. of the Swan Falls matter shall be readvertised by the

"director in accordance ‘with Rule 4,2,1,1. or Rule

. 4,2,1,2, as appropriate to allow opportunity for pro-

tests to be entered with respect to the public interest

- criteria of Section 42- 203C(2), Idaho Code.

4,222,

‘waa.rggm oo
o | RSO\

CLEARWATEN

Applications published prior to July 1, 1935 but
which have not been approved pending submittal of

‘information to satisfy requirements of Section 42-

203A, Idaho Code shall be readvertised wnth respect
io Sectmn 42-203C, Idaho Code :
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4223,

‘The applicant shall pay the readvertisement fee pro-
vided in Section 42-221F, Idaho Code, prior to the

‘ advertlsement

4,2,3 Nutide of ekiSﬁhQ permits

4,2.3.1.

4,232,

4,2,3,2,1.

4,2,3,2,2.

42,32.3.

4,2,3.24.

42.3.3.

4,2,34.

4,2,4.

4,241,

All e:qstmg permits, issued prior to July 1, 1985,

unless exempted by Rule 4,2,3.2. shall be subject to
the review requirements of Section 42-203D, Idaho
Code, and shall be readvertised in accordance with
Rule 4,2,1,1, or Rule 4,2,1,2. as appropriate. The
review is limited to the criteria describied in Sectmn
42-203C, Idaho Code.

Permits Exempt from the pmvismns of 42-203D,

Idaho Code. mclude'

Permlts appmpnatmg water from sources or seg-
ments of sources upon which the state does not hold
water in trust;

‘Permits for DCMI uses and other essentially non-
‘consumptive uses as determined by the Director;

Permits for stockwater uses; and .

Permits for which an acceptable proof of beneficial
use submittal was received by the department prior
to July 1, 1985, or permits for which an acceptable

‘proof of beneficial use was submitted after July 1,

1985, if evidence satisfactory to the director has
been received to show that the permit was fully deve:
loped and put to beneﬁcml use prior to July 1, 1985,

Holders of permits subject to the review requirement

of - Section 42-203D, Idaho Code, shall pay in
advance, upon the request of the director, the read-
vertising fee reqmred by Section 42—221F Idaho
Code.

Failure to pay the readvertising fee within 30 days after the
applicant is notified to do so is cause for the dn‘ector to
cancel the permit.

Provisions for receiving notice of apphcatmn for permit by

mani

Pursuant to Section 42-203A(3), Idaho Code, the depart-

ment will provide upon written request by regular mail,
postage prepaid, the notices for all applications for permit

" of the classes requested. Mailings will be made on a perio-

42492

4,2,4,3.

4,2.4,4.

4,2,4,5,

4,2,4,6.

4,2,4,7.

-dic basis to include all notices of a specific class for which

advertisernents were prepared far pubhcatlon durmg the
previous perlod

Notice of the advertisement of application as described in
Sectioni 42-203A(3) may be represented by an abstract,
summary or other such representation which includes all
the - information required by Section 42-203A(1), ldaho
Code, for a notice of an application for permit.

The aﬁ'nual mailing fee as described in Section 42-2Q3A(3),
Idaho Code, shall include all costs incurred by the depart-

ment in preparahon of mailing of the notices of appllcatlon ‘

to those requesting them

The annual fee for receiuing notice of. all classes will be .

determined by the director and shall be paid to the
department in advance on-an annual basis {(July 1 to June
30). The annual mailing fee shall be prorated by the
department for requests encompassing less than a full year
and will be increased-for the additional cost the depart-
ment incurs for requests encompa&smg fewer than all
classes of notice.

A rtequest for a specific class of notice may be fulf:lled by
the mailing of notice of all applications for parmit received
by the department unless the additional cost to the
department of preparing the requests for a specnf‘ c class of

‘notice is paid in-advance.

A request to receive a class of notice of app!ications shall

be effective not later than thirty (30) days after receipt by

the department of the request together \mth the annual
fee.

The notice published in the newspaper of an applxcatmn or

4,3.

43,1

4311

- 4,3,L,2.

43,2

- 43,21

43,3,
4,33,1.

4,4

44,1,

44,2,

4.4,2,1.

4,4,2,2.
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m‘ a perrmt bemg reprocessed as required by Rule 4,2, 1

Rule4,2,2., and Rule 4,2,3. is the official notice reqmred by

Section 42-203A, Idaho Code. Errors or omissions in the

notices of applications received by mail as provided by

Rule 4,2,4., or the failure of the notices to be delwered by

‘mail does not invalidate the notice.

Protests, Interventmn and Hearings

Protests ' ‘

Protests against the approval of an application for permit
or against a permit being reprocessed shall comply with
the requirements for pleadings as described in Rule 3 of
the department’s adopted Rules of Practice and Procedure.
Protests against issuance of a permit on an application or a
permit being -reprocessed will only be considered if

. received by the department after receipt of the application

for permit being protested and prior to the expiration of
the protest period announced in the advertisement unless

- © ' the protestant-successfully intervenes in the proceeding.
43,13

General statements of protest (blanket protests) against

-appropriations for a particular class of use or from a par-

ticular source of water will not be considered as valid.pro-
tests by the director,

Intervertion

Requests to intervene in a pmceedmg pending before the
department shall comply with Rule 6 of the department’s

" Rulés of Practice and Procedure. -

Hearings

Hearings will be scheduled and held in acmrdance with
Rule 9 of the departments Rules of Practice and
Procedure.

‘Burden of Proof

Burden of proof is dividéd into two parts: flr5t the burden
of coming forward with evidence to present a prima facie
case, and second, the ultimate burden of persuasion. The
person who has the burden of presenting a prima facie

. case hag the responsibility of making the initial evidentiary

showing; the person who has ‘the burden of persuasion
must ultimately produce the greater weight of evidence.

"The burden of coming forward with evidence is divided

between the applicant and the protestant as follows:

The apphicant shall bear the initial burden of coming for-
ward with evidence for the evaluation of criteria (a)
through (d) of Section 42-203A(5), Idaho Code;

The applicant shall bear the initial burden of coming for-
ward with evidence for the evaluation of criterion (e) of
Section 42-203A(5), Idaho Code, as to any factor affecting
local public interest of which he is knowledgeable or rea-
sonably can be expected to be knowledgeable. The pro-

testant shall bear the initial burden of coming forward with

-evidence of those factors relevant to criterion (e) of Sec-
tion 42-203A(5), Idaho Cade, for which the protestant can -
reasonably be. expected to be rnore knowledgeable than

“the applicant.

" This special edition of Currents has
- been funded by the Resources Admin-
istration'Division, Idaho Department of
Water Resources, 09-10-999, usmg
- General- Account monies. .
Additional copies may be obtained
by writing the Idaho Department of
Water Resources, Statehouse, Boise,
. ID 83720. Copies may also be obtained
from the state office, 450 W. State
Street, Boise; ID B3720 or any of the
regional. offices in. Boise, - Coeur
d’Alene, Twin Falls or Idaho Falls."

" A. Kenneth Dunn,
- [DWR Director
Norman C'. Young,
Division Adrministrator
L. Glen Saxton,
- Qperations Bureau Chief .

Kay Weaver,
Edator

" Diane Ficks,
Composition
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4,4,2,3,

The protestant shall bear the initial burdan of commg 3

. forward with evidence for the evaluaiion of the pub-

4,4,3.

lic. interest criteria of Section :42-203C(2), ldaho
Code, except that the applicant shall provide details
of the proposed design, construction, and operation
of the project and directly associated operations to
allow the impact of the project to be evaluated.

The applicant has the ultimate burden of persuasion for.

- the criteria of Section 42-203A Idaho Code, and the pro-.

444

44,5.

testant has the ultimate burden of persuasion for-the crite-

ria-of Section 42-203C, ldaho Code.

For uriprotested applications or permits to- be reprn~'
. cessed, the director will evaluate the application, informa-

tion submitted pursuant to Rule 4,5,3. and information in

the files and records of the department, and the result of =
any studies the department may conduqt to determme

compliance:with the appropriate criteria.

In protested matters the director will take official notice of. '

information as described in Rule 9,16. of the department’s

adopted Rules of Practice and Procedure, and will, prior to.

' considering,- circulate to the parties information from’

department studies and field examinations concerning the *
protested application or permit being reprocessed, if such-.
information has not otherwise been made a part of the )

. hearing record. -

4,5,
4,5,1.

" Failure to submit the required information within the time

452.

Additional lnfurmatlon Requnreme.nts

For unprotested applications and. permits . being repro- ;

cessed, the additional information required by Rule 4,5,3.

shall be submitted within 30 days after the director notifies '
‘the applicant that the application or permit is being
reviewed for decision. The director may extend the time -
within which to submit the information upon request by‘ ‘

the applicant and a showing of qood cause.

period allowed will change-the pricrity. date of the apphca—

tion or permit being repmcessed to the date of receipt of
the information and is sufficient cause for the director to’
- yoid the record of the apphcatlon or cancel the permit. The, .-
director will provide opportumty for hearmg as providedin’

Section 42-17014, Idaho Code.

For protested applications or protested permits bemg repro- .
" cessed, the information required by Rule 4,53, may be

requested by the director to be aubnntted within 30 days

after notification by the director, may be made a part of the .

record of the hearing held to consider the protest, or may be.

made available in accordance with any pre hearmg dlscovery o

. procedures, .

453,

4,531
‘ - Section 42- 203A(5)(a), Idaho Code, sha]l be submltted as

4,5,3,1,1.

453,12

4,5,3,1,3.

4,632

.4,63,2,1.

Information to be submitted C
The following information shall be submﬂted for apph—

cations to appropriate unappmpnate.d water or trust wgter L

and for permits being reprocessed for trust water.

Information relative to the effect on other water ﬂghtﬁ,

follows:

For applications appmpnatmg spnngs or surface streams
with 5 or fewer existing users, either the identification’

number, or the name and address of the user, and the
location of the point of diversion and nature of use for each
existing water right shall be submltted

For applications appropnatmg ground water, a plat shall '
" be submitted locating the proposed well relative to all exist-
" . ing wells and springs and permltted wells thhm a ane- half .

mile radius of the proposed well. ,
lnfurmahon shall be subrmtted concermng any design,
‘gonstruction, "or  operation- techniques: which will be

employed to eliminate or reduce the 1mpact on other water
rnghts

Information relative to sufficiency of Water supply, Section
42-203A(5)(b), Idaho Code, shall be submitted as follows:
Infarmation shall be submitted on the water requirements

of the proposed project, including, but not limited to, the -

required diversion rate during tha peak use period and the

..average use period, the volume to be diverted per year, the
- period of year that water is required, and the volume of

45322,

water that will be consumptively used per year.
Information shall be submitted on the quantity of water

available from the source applied for, including, but not -

limited to, information concerning flow rates for surface
water sources available during periods of peak and aver-

age project water demand, information concerning the

properties of the aquifers that water is to be taken from for
ground water sources, and information on other sources

~ of supply that may be used to supplement the applied for

water source.

4,5,3,2,3. For applications approprxatmg more than 25 cfs or 10,000

acre-feet of storage, or to generate more than 500 horse
power (HP), the required information submitted shall be’
certified by a registered professional engineer or geologist.

4,5,3,3. Information relative to good faith of the applicant, Section |

42-203A(5)(c), Idaho:('_‘;ode, Sha!l be submitted as follows:

1},5,3,3,1. The criteria requiring that the director evaluate whether an

application is made in good faith or whether it is made for
delay or speculative purposes requires an analysis of the
intentions of the applicant with respect to the filing and pur-
suit of application requirements. The judgment of another
. person’s intent can only be based upon the substantive
actions that encompass the proposed project. A person tak-
ing the actions necessary to carry through with a project can
be determined by the director to be proceeding in good faith
as long as there are no obvious constraints which make the
project impossible to successfully complete

45, 3 3,2 Speculat:on for. the purpose of thJs rule is an intention to

obtain a permit to appropriate water without the intention of
‘applving the water to beneficial use. Speculation does not
prevent an applicant from subsequently selling the developed

project for a profit or from making a profit from the use of the
water.

4,5,3,3,3. The applicant shall submit copies of deeds leasea gase-

s

ments or applications for rights-of-way from federal or
state agencies documenting a possessory interest in the
lands necessary for all project facilities and the. place of use
.or if such interest can be obtained by eminent domain
" proceedings the applicant must show that _appropriate
actions are being taken to do so. Applicants for hydrop-
ower purposes shall also submit the mfurmatlon required
by Section 42-205, Idaho Code.,

© 4, 5 3.3.4. The dpphcant shall submit copies of apphcatmns for other

needed permits, licenses and, .approvals, and must keep
the department apprised of the status of these applications

. and any subsequent approvals or denials.

'4,5;3;4. Information Relative -to Financial Ability, Section 42-

203A(5)(d), ldaho Code, shall be submitted as follows:

4534.1. The applicant shall submit a current financial statement certi-

fied to show the accuracy of the information contained the-
rein by the applicant and the financial institution preparing
the staternent, or a binding financial commitment along with
the financial statement of the lender or evidence to show that
it is reasonably probable that financing is available for the
project.

4,5,;’3,4,2. The applicant shall submit plans and specifications along

with estimated construction costs for the project facilities,
For appllcatmns proposing to divert more than 25 cfs or
store more than 10,000 AF or generate more than 500
. horsepower (HP), the plans, specifications and cost esti-
mates shall be prepared by a licensed professional engi-
neer. The plans shall be definite enocugh to allow for
determination of project impacts and implications.

4,5,3,5. Information Relative to Local Public Interesf, Section 42-

203A(5)(e), Idaho Code, shall be subrﬁitt;d as follows:

4,5,3,5,1. The appﬁcant shall seek comment an'd‘ shall submit all letters

_of comment on the effects of the construction and operation
of the proposed project from the governing body of the city
 and/or county within 'which the point of diversion and place

of use are located, the Idaho Department of Fish and Game,

- the Idaho Department of Health and Welfare, Division of
- Environment, and any irrigation district .or canal company
" within which the proposed project is located and from other
- entities as determined by the director,

4,5,3,6. Information Relative to the Public Interest Criteria of

Section 42-203C(2), Idaho Code, shall be submitted by
an applicant for trust water as follows:

‘4,5,3,6,1. A project desxgn and estimate of cost of development

shall be submitted. For applications appropriating
more than 25 cfs, or 10,000 AF of storage, or generat-

" ing more than 500 HP, the information shall be pre-

pared and submitted by a licensed professional engi- .
neer. The design shall be definite enough to reflect

- the project’s impacts and implicaiions.




4,5,3,6,2,

4,53,6,3.

4,5,3,6.4.

4,5,3,6,5.

4,5,3,6,6.

435|3,6,?

4537

Ruile 5.
' 5 3 1 3

51,1

51L1LL

If the project proposes development for irrigation
purposes, information shall be submitted on crop
rotation, including acreages, for lands when newly
developed and for long-term opesation,

Information shall be gubmitted concerning the
number and kinds of jobs that will be created or efim-
inated as a direct result of project development
including both the construction and operating
phases of the project. If jobs are seasonal, the eati-
mated number of months per vear of employment
shall be submitted. N
For applications or permits being reprocessed for
maore than 25 cfs, or more than 10,0600 AF of storage,
or more than 500 HP, information shall be submitted
concerning the changes to community services that
will be required during the construction and opera-
tion phases of the project including, but-not limited
to, changes to schools, roads, housing, public utili-
ties and public health and safety facilities, if anv.

Information shall be submitted concerning the
‘source of energy for diverting and using water for the

project, the estimated instantaneous demand and
total amount of energy that will be used, the effi-
ciency of use, and energy conservation methods. .
Infarmation shall be submitted concerning the loca-
tion, amount, and quality of return flow water, and
any waler conservation features of the proposed
project.

If the project proposes irrigation as a use, informa-
tion shall be submitted concerning the kinship, if any,
of the operator of the land to be irrigated by the
project to the applicant, the location and acreage of
other irrigated lands owned, leased, or rented by the
applicant, the names, addresses and number of
shares heid by esach shareholder if the applicant is a
corporation, evidence of tax-exempt status if a cor.
poration is 8o claiming, a soil sarvey prepared in
accordance with the US, Soil Conservation Service
irrigable land classification system, and a schedule

for bringing into production the project lands.

The additional information submittal requiremﬁts of Rule
4,5,3. are waived for applications appropriating 10 cfs or
less or 1,000 AF or less unless the director specifically
requests submittal of information on one or more of the
criteria,

EVALUATION CRITERIA ,

Criteria Used to E«aiuate All Applications to Apprognate
Water.

The director will use the following criteria in evaluating
whether an apphcation to appropriate unappropriated
water or trust water should be approved, denied,
approved for a smaller amount of water ot approved with
conditions. If the director determines that a proposed use
will not comply with one or more of the criteria of Section

42.203A(5), ldaho Code, the application will be denied.

Criteria for Determining Whether the Proposed Use Will
Reduce the Quantity of Water Under Exi&ting Water
Rights.

A proposed use will be determined to reduce the quanhty
of water under an existing water r;ght (i.e., injure amther
water right) if:

The holder of an existing Water nght will be unable
continue 1o operate at the same level of production fmm

the lands or facilities that rely uponthe existing water right -

without an unreasonable modification to his existing

‘method of application of water or to his use facilities; or
g}l,lggr

The halder of an existing water right will be forced to an
unreasonable effort or expense to divert his existing water

" right. Protection of exigting groundwater rights are subject

5,1,1,3

’ 5;1,}«)‘%&

to reasonable pumping level provisions of Section 42-226,
iéaha_ Code; or

The quality of the water available to the holder of an exist-
ing water right is made unusable for the purposes of the
existing user’s right, and the water cannot be restored to
usable quality without unreasonable effort or expense.

An application that would otherwise be denied becauge of
injury to another water right may be approved upon condi-
tions which will mitigate losses of water to the holder of an
existing water right, as determined by the director.

51,15

5,12,
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The provisions of Rule 5,1,1. are not intended fo require
compensation of mitigation for loss of flow ta holders of -

“hydropower rights from which trust m?ef is reallocated,

Criteria for Detezrminmg Whether the Water Supply is

Insufficient for the Proposed Use,

51,21

The water supply will be determined ti.’.? be msafi’ cient for
the proposed use if:

Water is not available for an adequate share of the time in
quantities sufficient to make the project economically feas-
ible (direct benefits to applicant must exceed direct costs

. to applicant), unless there are noneconomic factors that

5,1,3.

justify application approval. In assessing such noneco-
nomic factors, the director will also consider the impact on
other water rights if the project is abandoned during con.
struction or after completion, the impact on public
resource values, and the cost to local, state and federal
governments of such-an abandonment.

Criteria for detemmmg whether the application is made in
good faith,

An application will be fwnd to have been made in good

" faith |f

5,-1,3,1

“The apphcemt shai! have legal access to the property

- necessary to construct and operate the proposed project,

is exercising eminent domain authority to obtain such

© access, or in the instance of a project diverting water from

5,1,3.2.

51,33,

5,1.4.

5141,

or conveying water across land in federal ownership, all
applications for a right-of-way shall have been filed. Appro-
val of applications invelving Desert Land Entry or Carey
Act filings will not be issued until the United States
Department of Interior, Bureau of Land Management has
issued a notice classifying the lands suitable for entry; and
° .

The applicant shall be in the process of obtaining other
permits needed to construct and operate the project; and
There are no obvious impediments that prevent the suc-
cessful completion of the project. :

Criteria for Dezte;rmmmg Whether the Applicant has suffi-
ment financial resources to complete the project.

An applicant will be found to have sufficient financial
resources if his net worth equals or exceeds the estimated

- cost of the project, upon a showing that it is ressonably

5,142

probabile that financing is or will be available as necessary
for project construction or if binding financial commit-
ments acceptable to the director have been secured at the
time the information required by Rule 4,5,3. was submitted

or at the time the hmﬁg prnmded by Rule 4,3,3, i5
conducted.

A governmental entity will be demrmmed to have satigfied
this requirement if it has the taxing, bonding or contracting

.. authority necessaiy to raise the funds needed to com-
mence and pursue project construction in acaordance

‘§,1,5.

with the constmctzen schedule.

Ctiteria for Detemmmg Whether the P?D;ECI: Conflicts
with the Lacal Public Interest,
The director will consider the fo!luwmg, aifmg with any

~ other factors he finds to be appropriate, in determining

5151

whether the construction and operation of a project will
conflict with the local public interest:

The effect th&z project will have on the economy of the local
area affected by the proposed use as determined by the
employment ppportumm bath short and long term,
revenue charges to various sectors of the economy, short
and long term, and the stabilitty cf revenue and employ--

© ment gaing;

5,1,5,2.

51,53,

5,1,5,4.

The effect the project will have on fish and wildlife resouir- -
ces in the local area affected by the proposed use; and -

Compliance with-applicabie air, water and hazardous sub-
stance standards, and compliance with planning and zon-
ing ordinances af local, state or federa}. gavemnmnt juris-
dictions.

An application which the director determines will conflict

~with the local public nterest will be denied unless the
~director determines that an over-riding state or national

need exists for the project or that the project can be
approved under conditions to resolve the conflict with the
local public interest.
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5,2

5.2,1.

53

5.3,1

3,3,1,1.

5.3,1,2.

53,13

53,14

Criteria for evaluating whether a proposed use of
trust water will significantly reduce water available
to the holder of a water right used for power pur-
poses (herein-after termed “significant reduction") .
Reference: Section 42-203C(1), Idaho Code. ‘

All permits being reprocessed and all applications,
which propose a use that will deplete trust water are
presumed by the director to cause a significant
reduction in water available to hydropower rights
because of the cumulative effect when each pro-

posed use is considered in combination with all other
proposed uses. Therefore, all such applications. will :

be evaluated under Rule 5,3,

Criteria fur Evaluaﬁng Publu: Interest.

If the director determines that a proposed use of tmut
water will significantly reduce water available to the '.
holder of a power right, he will consider the criteria of

Section 42-203C(2), Idaho Code, before acting on the
application or permit being reprocessed. The director
shall consider and balance the relative benefits and
detriments for each factor required to be weighed

under Section 42-203C(2), ldaho Caode, to determine .
whether a proposed reduction of the amount of water .
available for power production serves the greater pub-
lic interest. The director shall evaluate whether the

proposed use sought in the permit being reprocessed

or the application will provide the greater benefit to the

people of the state of Idaho when balanced against
other uses for the same water resource. In evalnating
the public interest criteria, the director will use the
following quidelines:

The director will consider the potential benefits both. E

direct and indirect, that the proposed use would pro-

vide to the state and local economies. Thegcnnomic; §
appraisal shall be based upon generally accepted

economic analysis procedures which uniformly eval-

uate the following factors within the State of Idaho
and the county or counties directly affected by the.

project:

Direct project benefits.

lndmact benefits including net revenues to the stor- '
age, processing, transpurtation supply,. Service imdv ‘

govemment sectors of the economy.

Direct project costs, to mcludu the opportumty coat -

of previous land use.

Indirect project costs, induding verifiable cosis 1o
government in net losi revenue and increased regula- '

tion casts, verifiable reductions in net revenue result-
ing from lowses to other existing instream uses, and the

increased caost of replacing reduced hydropower.
generation from hydropower generating facilities lncat- ,

ed in ldaho from the least costly source.

5,3,2.

53,2,1,

The director will consider the economic impact the -

propqsed use would have upon the electric utility
rates'in the State of ldaho, and the availability, fore-
seeability and cost of alternative energy sources to

ameliorate such impact. These evaluations shall be -

based upon the following guidelines:

Projections of electrical supply and demand for

- 1daho and the Pacific Northwest made by the Bonne-.

ville Power Administration and the Northwest Power

~ Planning Council and information available from

Idaho Public Utilities Commission or from the elect-
ric utility from whose water use trust water is be.mg

. reallocated

53.2.2,

5|3’2’3|

The dﬂgtee to which the applicant is able to reduce
or mitigate the power reduction impacjs, and

Long term reliability of the substitute source and the
cost of alternatives including the resulting impact on
electrical rates.

5,3,3. The director will consider whether the proposed use

5,3,3,1.

5,3,3,2

5,3,3,2,1,

.will promote the family farming tradition in'the State
of Idaho. For purposes of this evaluation, the direc-
tor will use the followmg factors

if the tutal land to be tmgated by the applicant,
including currently owned and leased irrigated land

. and land proposed to be irrigated in the application

and other applications and permits of the applicant,
do not exceed 960 acres of Class 1 eqmvalency as
defined by U.S. Bureau of Reclamatmn regulations;
the application will be presumed to promote the fam-
ily farming ttaditiun

I the raqmrement of Rule 5,3,3,1. is not met, the
director will consider the extent the apphcant con-
forms to the. fullowmg charactenstxczr -

The f.'irming qperation 'develqpe;d or-fé:kpanded as'a
result of the application is operated by the applicant
or a member of his family (spouse, parents or grand-
parents, lineal descendents, including those that are
adopted, lineal descendents of parents, and spouse

" of lmeal descendent&),

5,3,3.2,2.

53323

In the event the apphcatmn is hled in the name of a
partnershlp, one or more of the partners shall oper-
ate the farming uperatmn and

If the application is in the r na_mg ‘of a.corporation, the
number of stockholders does not exceed fifteen (15)
persons, and one or more of the stockholders oper-
ates the farming operation unle.ss the applmatmn is
submitted by an irrigation district, drainage district,

- ¢canal company or other water entity authorized to
- appropriate water for landowners within the district -

5,3.4.

53,41

© 3,34,2.

5,3,4,3

5,3.4,4.

5,3,4,5.

5,3,4,6.

5,3.4,7.
,5_’3’413“

5.3.,5.

5,351

or for stockholders of the company all of whom ahall
meet the famn]y farmmg l:ntena

The promotmn of full economic and 'iﬁultiﬁle use
development of the water resources of the State of

'Jdaho shall be considered. In this regard, thé director

will consider the extent to which the project pro-
posed complies with the following lactors: :

Promotes "and conforms WIth the adopted State
Water Plan; :

Frovides for mitlgation and coordination of Pproposed
and existing uses of water to maximize the beneﬁclal
use of available water supplleS'

Utilizes the best ter.hnology economically available
to enhance water and energy use eﬂlmency,

Provides multiple use of the water, mcludmg multl—
purpose ‘storayge;

Allows opportur_lity for reuse of return flows; |

Preserves or enhanr.es water quahty, fwh wildlife,
recreation and aesthetu: values;

Provides ‘supplemental water supplies. for existing
uses with inadequate supplies: and

Utilizes the best -ecbnomic&lly developable soils
available for the proposed crops, if for irrigation,

The director will consider whether a proposed use,
which includes irrigation, will conform to a staged
‘development policy of up to twenty thousand acres
per year or eighty thousand acres in any four-year
period in the Snake River drainage above Murphy
gauge, In applying this criteria, the director will con.
sider the following:

- "Above Murphy gange” is the Snake River and any of

its. surface or ground water tributaries upstream
from Murphy gauge which gauge is located on the

Snake River approximately four miles downstream
from Swan Falls Dam;




5,3,5.2. Twenty thousand acres per vear or elghty thousand

5

.acres per four (4) year period is a four (4) year mov-

ing average of 20,000 acres/vear of permits issued

during a calendar vear for irrigation development, If

- permits for development of less than 20,000 acres are

3,53

issued in a vear, additional development in excess of
20,000 acres can be permitted in succeeding years.

Likewise, if more than 20,000 acres is permitted in .

one yeay (recognizing that a single large project
could exceed 20,000 acres) the permitted develop-
ment in succeeding years must be correspondingly
less to maintain no greater than a 20,000 acres/year
average for any four year period; o

The criteria of Rule 5,3,5. applies to multiple-use. pro-

_ jects with irrigation as a principal purpose. Projecis:

5,3,6.

which use irrigation as only an incidental purpose, such
as the land treaiment of waste, shall not be included
within this policy; and :

. An application determinecd by the directbr'to be oth-

erwise approvable but found to exceed the atreage
limitations, when considered with other applications

approved for development, may be approved with

conditions providing for the construction of project
works and beneficial use of water to be commenced
in a future year

No single public interest cntétmn will be entitled to

_greater weight than any uther publlc mterest

criterion.

5,3,7. Until such time as the studies prescribed in Policy 32
-1 of the State Water Plan are completed and
.accepted by the Idaho Water Resource Board, appli-

5,3,10.

Rule

53,8

5,3,9.

6.

6,1.

cations and permits reprocessed which propose to
divert water to surface storage from the Snake River
and surface tributaries upstream from Murphy Gag-
ing. Station shall be presumed to saiisfy the public
interest criteria of Section 42-203C(2), Idaho Code.
Applications or reprocessed permits which are
approved prior to completion of the studies, are not
subject to addntmna] reprocessing,

Applications for permit for trust water sources filed
prior to July 1, 1985, for projects for which diversion
and beneficial use was complete prior to October 1,
1984, are presumed to- satisfy the public interest
criteria of Section 42-203C(2), Idaho Code.

Applications or permits to be reprocessed proposing

‘a direct diversion of water for irrigation purposes

from the Snake River between Milner Dam and Swan
Falls Dam or from. tributaries, including ground
water, within four miles of the nearest edge of the
Snake River are presumed not to be in the public
interest as defined by Section 42-203C, Idaho Code.
Such proposals, would if allowed to develop, prevent
the full economic and mulfiple use of water in the
Snake River basin and would have an adverse effect
on hydropower avallahihty and electrical energy
rates. .

Proposed DCMI uses whicﬁ individually do not have

a maximuin consumptive use of more than two acre-
feet/day are presumed to meet the public interest
criteria of Sectmn 42-203C(2), Idaho Code, unless
protesied.

Conditions of Approval

The director may issue permits with conditions necessary

to meet the criteria of Section 42-203A, Idaho Code, and to -

meet the requirements of Section 42-203C, Idahe Code, to
the fullest extent possible including conditions to promote
efficient use and conservation of energy and water.

6,2
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In accordance with Policy 32 1 of the State Water
Plan, applications approved to appropriate trust
water from the main stem of the Snake River
between Milner and Murphy gauging station for div-
-ersion to off-stream siorage during the period
‘November | to March 31 shall include requirements to

_mitigate the impact of flow depletions on down-

stream generation of hydropower at facihtlea located
in Idaho.

6 3 Applications and existirig permits approved for hydropower

generation shall be junior and subordinate to all rights to the

. use of water, other than hydropower, within the state of

Idaho that are initiated later in time'than the prionty of the
application or existing hydropower permit. A subordinated
permit shall not give rise to any right or claim against future
rights to the use of water, other than hydropower, within the
state of Idaho initiated later in time than the priority of the

~ application or existing hydropower permit. A permit issued

. 6,4

65

6,6.

6.7.

fbr.hydmpower purposes shall contain a term condition in
accordance with Section 42-203B(6), Idaho Code.

Applications approved for on-stream storage reservoirs
will, unless specifically waived by the director, require
permanent measuring facilities both upstream and down-
stream from the reservoir. :

Applications approved for diversion of ground water may
include conditions requiring well spacing and well con-
struction requirements.

Permits reprocessed pursuant to Section 42-203D, Idaho
Code, may be cancelled, modified or conditioned by the
director to make the permit comply in every way with any
permit that would be issued for the same purpose based
‘upon # new apphication processed under these rules,

The director may condition permits to require com-
mencement of construction of project works within a .
designated time not to exceed one year and completion of

.- construction of project works and benefxcnal use of water

6,8,

6,9

within a time not to exceed fwe years.

Permlts’ may be condltloned to authorize the director to
void the approval of the permit if he determines that the
applicant submitted false or misleading information on the
application or supporting: documents

The director may condition permits to retain jurisdiction to
insure compliance with the design, cnnstructlon and oper-
atjon provisions of the permit.

'Energy Information

- *Renewables
*Speakers

ﬁ

is Yours for the Asking
*Conservation |
*Workshops
fPublic‘ations |
24-Hour
 Toll-Free
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From the Idaho Department
of Water Resources




Page 12 Currents— December 1985

" 6,10. The director ; may condition permits to insure that estah - 7,1,2. Notice of the d:rector 3 act:on to cease apphcatxon appro-
lished minimum . stream flows and prmr rights are not val will be by: .

injured. AP , 7.1,2,1. Summary Order served by certified mail upon the affected
- applicants; and
6,11. The dlrector may condltmn perrmts to insure compham:e

' 7,1,2,2. Publication of the order for thnae (3 mnsecutwe weeks in
with Idaho's water. quality ﬁtandards 4 _ ‘

a newspaper. of newspaper& of general circulation in the

area affected.
6,12 The d:rector may condition a permit issued for trust e ee

: o 7.1,3. Objections to the d:rectors actnon shall. be considered
water to require that any amendment (Section 42- - under the department’s Rules of Pra;,ht:e and Procedure
211, Idaho Code), transfer (Section 42-222, Idaho ' " and applicable law, ‘

Code), or assignment of interest in the permit by any ‘ 7.2. Permits- ‘

method whatsoever shalllnnt result in the project fail- 7,2,1. . To the extent a permit has not been devélpped, the diree-
ing to meet the public interest criteria of Section 42- tor may cancel, or modify permits for Which proof of bene-
203C, Idaho Code except, huwever, lenders obtain- - ficial use has not.been submitted in a desngnated geogra
ing title to the’ project through default will have a phical area as an extension of Rulé 7,1

reasonable period of time, as determined by the . 7.2.2. Notice of the direct dor & o dif :
director, to meet such criteria or to convey the, pro- = Ilhb ab e director’s action to cance or modily. permitb
|ect toa perstm or entitg that does meet the, criteria. ' shail be by:

7,22,1. Summary Order served by certlﬂed mall upon the affected ,

: . " \ permit holders in.the designated area,
6,13, The dlrector may cundltmn permlts‘;to insure com-

s 2,2 ‘
pliance with the provisions of Title 42, Chapter 2, 7.2,2,2. f;u::;l:;tlgrl:f :’l;enordu for threfe 3) cmlmsecutwe weeks In
‘Idaho Code, with other statutory duties, and with the . area, paper Or newspapers of general circulation in the
pubhc interest,

7.2,3. Objections to the dtrectors actmn shall be consndered
under the departments Rules of Pracnce and Prc)t:edure
Rue 7. Moratorium = S S - | and applicable.law. | :

7.1. Applications for Permit -

7,1,1. The director may cease to approve applications for permit

' Written comments concerning the draft rules and regula-
d ta: -
7 in a designated geograph‘;a] area upon finding a nee ° tions will be received until January 27, 1986. Comments
L1 1. Protect existing water rights; : should be addressed to Department of Water Resources,
7,1,1,2. Insure compliance with the provisions of Chapter 2, T'tle 450 W. State St_, Bmse Idaho 83720,

42, 1daho Code; and _
7,1,1’3 Prevent reduction of flows below a minimum stream flow

which has been established by the director or the board ‘ Attention: .Water Allocation Rules, .
pursuant to applicable law. : : ) ‘

The foregoing Is a frue and unrtmed copy of

the document on fife.at the deparmeant of
Watar Hasouro :




