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After publiC meetings 

IDWR prOposes water allocation rllles 
In early Octob!'.>,r, 1985, the Department of Water Resources mailed a special 

edition of Curtents to approximately 5,000 persons, assocw.tions and entities in 
order to seek input on the departmiznt's draft Water allocation Rules·and Regula­
tions. Sased on public input received at the information m(:!etings which the 
department conducted in· Lewiston, Coeur d'Alene, Boise and Idaho· Falls 
together with written comment received, the department has revised the draft 
Water Allocation Rules and Regulations. 

These rules. are proposed for adoption to i~plement the provisions of Section 
42-203, Idaho Code which was amended during the first regular session of the 
48th Idaho Legislature. The thrust of the proposed rules is to define in more detail · 
how the State of Idaho, through the Department of Water Resources, will con­
sider applications to appropriate ''trust water" made available thn~ugh the Swan. 
Falls settlement agreement signed in October 1984, as well as applications for 
unappropriated water. 
. Thi::; special edition of Currents includes the text of rules as proposed for 
promulgation by the department. . . 

Jn order to fadlitat~ review of revised ruli3s from the October 1, 1985 edition of 
Currents, the followlng·rulcs are those with significant changes; although some 
other rules have been edited to clarify language. 

1,4,2. 4,5,3,3,1. 5,1,4,L 5,3,7. 
1,5,1,2 .. 4,5,3,4,1. 5,1,4,2. 5,3,8. 
1,5,2. . 4,5,3,4,2. 5,3. 5,3,9. 
3,3,2,16. 4,5,3,5,l. 5,3,1,4. 6,2. 
4,2,2,2. 4,5,3,6,1. _ 5,3,2,1. 6,3. 
4,2,3,L 5,1,1,2. 5,312,2; 6,11. 
4,2,3,2,2. 5,1,1,5. 5,3,2,3. 6,12. 
4,5,2. 5,1,3, 1. 5,3,3,2,3. 6,13. 

Public hearings on the proposed rules will be · held by the department as 
follows: 

Janual"!,,' 9, 1986 

January 14, 1986 

Moscow, University of Idaho, Student Union Building; 2nd 
Flqor, Appaloosa Room, 6th and Beacon St.i .2:00 p.m. 

ldaho Fallsi Bonneville County Courthouse) Planning and 
Z11ning; Room 101,605 N. Capitol, 2:00 and 7'.00 p.m. 

Ja1111ary 15, 1986 · Twin·Falls, College of S.outhern Idaho, Vo-Tech Building1 

Rooni.101, Mini•audito_rium, 2:0.0 and 7:00 p,m. 

January 16, · 1986 Boise, ·Len B. Jordan Building, 3rd. Floor Conference 
Room, 6SO W. State st.; 2:00 and 7:00 p.m. . 

Interested pe~sons may_ present their views, data and arguments orally or in. 
writing to the director at the hGiaring or may submit written comments to the director 
until January 2t 1986. Written comments may. be adclressed to the Idaho Oept­
partment cif Water Resources, 450 W. State SL, Boise, JD 83720, Attention: Water 
Allocation Rules. 

Additional copies of the proposed rules and regulatiQtlS ·may be obtained. by 
writing the Idaho Department of Watet R~1:1ources, Statehousej Bois!;?, ID 83720. 
Copies may also. be obtained from the state office of the department, 450 W. 
State St., ·Boise, Idaho or from any of. the department's regional office~ located in 
Boise, Coeur d'Alene. Twin Falls or Idaho Falls. 

. Swan Falls Dam, a 24-foot run-ofrthe-rive:r power plant ora the Snake 
River near Murphy, was the focal point ofthe hydropower v. upstream 
de:velopment controve:rsy that started ill Idaho in 1977. Originall~ built 
to provide power for the Owyhee County mines, the dam is now owned 
by Idaho Power Co. (Photo by Kay Weaver) 
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· Proposed. Rules FOr·Water Allocation 

.,· 
'+~" 

RULES WHICH: ARE APPLICABLE ONLY TO THE REALLOCA­
TION OF TRUST WATER ARE PRINTED IN BOLO TYPE SET IN 
THIS ISSUE OF Currents TO FACILITATE. REVIEW OF THE 

Rule 1. General Provisions 
1,1. Background and Purpose 

The 1985.ldaho legislature authorized reallocation of cer• 
tain hydropower water rights to new upstream beneficial 
uses. The reallocation is to be accomplished using statutes 
designed .. to provide for the appropriation of unapprop­
riated public water supplemented by a· public interest 
review of those reallocations which 'significantly reduce 

, ~~1v1if_i~j,ns hydropower generation. These rules and regula-
,. J · ;; · ''tions' provide the prOCidures for obtaining.·the right to 
·,i;;;:\ .:: ,·dlv.ert and use unappropriated public water as well ~s 

· wafer previously appropriated for hydropower use which 
has been placed in trust with the State of. Idaho · and is 
subject to reallocation. Guidelines are provided for the 
filing and proce!§sing of applications, and criteria are estab­
lished. for . determining · th¢ actions to be taken by the• · 
director. . 

1,2. Scope and Applicability 
These rules anq reguh:itions i'ire applicable to appropria• 
tions from ali sources of unappropriai¢d public water· in 
the State of Idaho :under the authority of Chapter 2, Title 

· 42, Idaho· Code; Sources of public water indude rivers, 
streams, springs, lakes and ground water. The rules and .. 
regulations are ·. also applicable to the reall9cation of 
hydropower water right~ held . in trust by: the State of 
Idaho, The rules and regulations an~ applicable. to all appli­
cations to appropriate water filed with the Department of 
Water Resources prior to the effective .date of these rules 
upon which an action to approve or deny the application is 
pendins and to all applications ·filed subsequent to ~dop· 
tion of the rules arid regulations, In aqditipn, the rules ,;i.nd · 

· regulations <1re applicable to all existing perm.its to approp• 
riate water to the extent. that such permits w_ere not deve· 
loped prior tq July 1,:1985. · 

1,3. Authority 
The director of the Department of Water Resources ad.Qpts 
· these rules and regulations· under the authority provided by .. 
Section 42-1805(8), Idaho Code. 

1,4. General d¢sciiptiori of the procedure to be used for alloca- ·. 
tion of unappropriated water and reallocation of trust water. 
(See Rule 2,17. for the definition of trust water). 

1,4,l_ Applications to appropriate unappropriated .wakr' will be 
evaluated using the. criteria of Section 42-203A, Idaho 
Code which requires an assessment to be made of the 
impact of the proposed use on water.availability for exist. 
ins water .rights, the adequacy of the water supply for the 
proposed use, whether the application is filed· for specula­
tive purposes, the financial ability of the applicant to com: 
plete the project, and the effect of the propa"sed use on the 
local public intere~t · 

l,4,2. Appropriations. of trust water made . . available.· by 
Section 42-2038, Idaho Code, will be. evaluated using 
a three~step antdysis. Evaluation will be. made. giving 
considerati.on ·to the p~rpose. of, ''trust water" 
established in Stction 42~203B, Idaho Code " ... to 
assure an' adequate supply of water for all future 
beneficial uses and to clarify and protect the. right of 
a user of water for power.purpo$es to .continue using 
the water pending approval of depletiona.-y future 
beneficial uses". 

l,4,2, 1. First, the proposed use must be evaluated under the 
criteria of 42-203A Idaho Code.. · · 

1,4,2,2. Second, if the.proposed use satisfies the criteria of 
. Section 42-203A, Idaho Code, th~n Section 42-203C; 

Idaho Code requires a d0t1mrtination of whether the. 
proposed use will significantly reduce, individually or 
cumulatively with other uses, the amount of water 
avc1ilable to· the lwlde..r ol ·a water "right used · for 
power production whose. l'ights are held in trust by 
the state and are subject t,;, su.bordination and deple- · 
tion by f,utute beneficial .users whose: dghts are . 
acquired pursuant to 6tate law. Because any. applica-· 
tion proposing a ~onsumptive u$e wh·en coneidered 
along with th~ cumulative effects of aU other alloca­
tions- of trust ·water "1ill reduce. the flows available to 
downstream· hydropower righti;, all applications 
proposing consumptive uses of tr11$t water are con-

RULES. THE BOLD TYPE SET DESIGNATION FOR ·RULES 
RELATED TO TRUST WATER WILL NOT BE INCLUDED OR 
SHOWN IN THE RULES UPON PROMULGATION. 

sidered for. purposea of the rules and regulations as 
causing a· significant reduction in flows available for 
hydropower generation. 

1,4,2,3. ·Third, based:upon a (hiding of significant reduction, 
the proposed use must be evaluated in terms of the. 
public interest criteria of Section 42-203C(2), Idaho 

· Code. Unproteste.d al)plications_ proposing .DCMI 
uses, lclS _herein defined, ·are herein determined to 

. satisfy the public interest criteria. (See Rule 2,8. for 
the defin•tion of DCMI): · · 

1~5. Location and Nature of Trust Water 
1,5,1 .. The Snake·River water rights agreement between the . 

State of Idaho and Idaho :Power Company places in 
trust a part of the. flows available to Idaho. Power 

. Company under its . previously unsubordinated 
hydropower water rights in the.Snak¢ River basin at 

· and upstream from Swan ·Falls. Dam. The flows $ub­
ject to the trust water provisions a6 a reeult of the · 
agree.111ent and the legislation which implemented it 
are as follows: · · 

1,5,1;1. Trust ~atei- flows are.· located in the. Snake River 
upstream from Swan Falls Darn located in Section 
1,8, Township 2 South, Range l East, Boise Meridian 
(B.M.) and all surface and ground water sources trib• 
utary to the Snake River upstream from Swan Falls 
Dam. · 

lt5il,2. Ground water existing within the geographic area 
· . shown in Figure 1 is presumed to be tributary to the 

Snake River upstream from Swan Falls Dam unless 
the director det.etmine.s ~therwise .. The geographic 

• • • , j area is further de:scrib~d as ·all· ·of the surface water 
drainage to the Sriak~ River in Idaho upstream from 
Swan FallliDam which-is located·on the Snake Rivet 
within Section 18, T ownahip 2 South, Range l East, 
Boise Meridian (B.M.). 

1,5,1,3. Trust water flows are those occurring in the Snake 
River and tributaries in th~ geographic area. designated 
in Rule lp,1,1. which exceed the established minimum 

. stream flows but are less than the water tights for 
hydropower generating facilities in the Milner Dam to 
Swan Falls Dam teach of Snake River,' to the e,ctent 
such rights .were ~nsubordinated prior to the. Snake 
River water righta agreement. Minimum average daily 
flows have been established by action of the board and 
legislature at the U.S. Geological Survey gauging sta­
tion located. near Murphy (Section 35, T ownsrup 1 
South, Range 1 WestB.M.) in the amount of 3900 cfs 

· from April 1 to October 31 and 5600 ds from 
November 1 to Match 31, and at Milner gauging station 
located in Section 29, Towll$hip 10 South, Range 21 
East, B.M. in the amount of zero (0) ds'from January 1 
to December 31. · 

SNAKE RIVER· 
DRAINAGE 

ABOVE 
SWAN FALLS 

Figure 1 



1,5,2. Applications to divert water to stoiase from the 
Snak~ River c1nd tributnrie& upstream from the U.S. 
Geologic.al Survey gauging station located neat" 
Murphy are·not subject to the public interest review 
for trust water of Section . 42-203C, Ida.ho Code. 
(Reference: Policy 32 It State· Water Plan). 

1~5t3, For purposes of these rules and regulations, water 
made available for reallocation due to subordination 
conditions placed on hydropower permits or licenses 
issued on or after July 1, 1985, as authorized by Sec­
tion 42-2038(6), Idaho Code1 shall be treated i18 trust 
water. 

1,5,4,. For purposes of clarification, the following sources of pub­
lic water are not trust water · and are not subject to the 
public interest provisions of Section 42-203C, Idaho Code. 

1,5,4,1. Sourct'ils or tributaries to sources upon which no hydro• 
power generating facilities are located downstream within 
the State of Idaho are:not trust waters (Example - Salmon 
River). 

1,5,4,2. Sources or tributaries to sources whic:h have hydropower 
9enen:1ting facilities located within the State of Idaho for 
which the hydropower water right permit or license. or 
Federal Energy Regulatory Commission license have not 
been subordinat¢d, ,j;lnd the St,i;lte of Idaho hos not e~t~ed 

· into an agre~ment with the holder of the hydropower 
wat~r right pursuant to Section 42-2038(2), Idaho Code, 
and the State _of Idaho has not established a minimum 
stream flow for purposes of protecting hydropower gener­
ation, ar¢ not tru$t waters. Such sources are considered 
appropriated to the extent of the existing water rights on 
the source including the amount of all un$ubordinated 
hydropower water rights (Example - Bear River). 

1,5,4,3. SourC¢S o~ tributaries to sources which have hydropower 
generating faciliti¢$ loc,i;lted within the State· of Idaho for 
which the hydropower water • right permit or license that 

. was issued prior to July 1, 1985, or the Federal Energy 
Regulatory Commission license for such facility included a 
subordination condition are not trust water. Such flows 

· are considered to be fpublic waters subject to appropria­
tion und.¢r the provisions of Section 42-203A, Idaho Code 
(Example - Snake River downstream from Murphy gauging 
station). 

1,5,4,4. Flows in excess of established rights and rig.hts used for 
hydropower purposes are unappropriated waters subject 
to allocation under Section 42-203A, Idaho Cod¢. 

Rule 2. Definitions 
Unless the context otherwise requires, the following defini­
tions govern these rules and regulations: . 

2,1. Acre-foot (AF) is a volume of water sufficient to cover one 
acre of l,i;1nd one foot deep and is equal to 43,560 cubic feet. 

2,2. Advertisement is the action taken by the director to pro­
vide notice, usually by publication of a lesal notice in one 
or more newspapers,. of a proposed appropriation or other 
notice required in administration · of his duties . and 
responsibilities. 

2,3. Applicant is the per~on, corporationi association, firm, 
governmental agericy or other entity, or the holder of a 
permit being reprocessed pursuant to Section 42-2030, 
Idaho Code, who initiates an appropriation of water or 
related water matter for the director's consideration. 

· Confused about the 
Adjudication process on the 
Snake RNer? 

Curious about the . 
benefits and costs? 

Worried about the 
impact oo water rights? 

Send for t!",is free brochure, Water 
Right Adjudication, Snake River 
Ba$in.. lt may. help answer ,ome of 
yc:mr q~tions about th;s important 
issue. 

Name--~---,----~~-~-~-~~----...... --
Address 

Citv--~-~-----~--- Idaho Zip Code __ _ 
M~il coupon to the Idaho DEparlnient of Water Resources, 

Statehouse. Boise, Idaho 83720 . 
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2,4. "Application for Permir is the written request to the 
department on forms furnished by the department 
proposing to appropriate the public waters or trust waters 
of the state. 

2,5. Board means the ldaho Water R~ource Board. 
' ' 

2,6. Beneficial Use is one or more of the recognized beneficial 
uses:of water including but not limited to~ ddmestic, munic­
ipal, irriuation, hydropower generation,. industrial, com­
mercial, recreation, stockwatering and. fish propagation 
uses for which -permits to appropriate water can be iss~ed · 
as well as other uses which provide: a benefit to the user of 
the watc;!r ~$ determinc;id by t.h8 director. Industrial U$e as 
used for purposes of _these rules and·regula.ti~_ns includes, 
but is not limited to, manufacturing.mining and processing 
uses. of water-. · 

2, 7. Cubic foot p~r second (cfs) is .a rate of flow approximately . 
equal to 448.8 gallons per minilteand·also equals 50 Idaho.·. 
miner's inches. · 

2,$. DCMI is an acronym for. dbmestic, commercial, 
municipal and industrial. l11 these :r:ules and regula­
tions it designates certain· clas&4!fi of the~e uses 
determined to satisfy · public interest requirements. 
Domestic use, for purposes of this term, is water for 
one or more households and ·water used for all other . 
purposes induding irrigation of a reside.ntial lot in 
connection with ·each of the households:where the 
div1m:1fon. to each. hou&ehold · d<>es n<>t . ~xceed thir­
teen thousand (13,000) gallons per day. Also for pur• 
po&e& of this term, commercial, municipal and indus- · 
tric1I uses are any such uses whkh do not deplete t.he 
sy&tem containing the trust w,ater more than two (2) 

· acre feet per day.• . 
2,9. Deportment means the Idaho Department of Water 

Resources. · · 
2,10. Director means the director of the ldaho Department of 

Water Resources. · . · . · . ' 
2, 11. Legal subdivision is a tract of land 'describ~d by the. 

government land survey and_ usually- · is described by 
government lot or quarter-quarter, section, township -and 
range. A lot and block of a subdivision plat re.corded with 
the county recorder m~y be used· iri addition to the 
quarter•quarter, section, township and range description. 

2)2. Permit or water right permit is the water .right document 
issued by the director authorizing the diversion and use of 
unappropriated public W,i;!ter of the st,i;lte or water held in 
trust by the state. 

2,13. #Priority, or priority of appropriation, or priority date" is 
the date of appropriation established in the development of 
a water right. The priority of a water right .for public water · 
or trust water is used to determine the order of water 
deliveJY from a source during . tim.es of. shortage. The 
earlier_or prior date being the better right. 

2, 14. Project works is a general term which includes diversion 
works, conveyance works; and any devices which may be 
used to apply the water to the intended use. Improvements 
which have been made as a result of application of water, 
such as land preparation for cultivation, are not ;f part of 
the project works. . 

2, 15. Single family domestic purposes is water for hotIBehold use 

or livestock and water used for all other purpos~s includ­
ing irrigation of up to one half{½) acre of land in connec­
ti~n with said household where tot~I use is not in excess of. 
thirteen thousand (13,000) gallons per day. 

2, 16. Subordinated water right means a watf!r right used for 
~ydro~wer generation purpose~ that i$ subject to deple­
tion without c~mpensation by upstream water ·rishts deve-
loped later in time. · · · 

2,,17. Trust water is that portion of .an unsubordinatt?d 
water right used for power purposes which- ia in· 
exces~ of a mininium flow e&tablished by the director 
in compliance with applicable law (reference: Chap;. · 
ter 15, Title 42, Idaho Code) or by the board through 
adop·ti(m or amendment of the.State-Water Plan. For · 
purposes of these rules, ttuat ·water alt.o indudes 
water avaDable bBcause of subordination conditions 
applicable to water right permits or lkmses for 
hydropl)wer purposes i,sued on or after July 1, 1985. 

2, 18.' Unappropriated water is the public water of the state of 
Idaho in st~eams, rivers, lakes, springs or ground water in 
.excess of that necessaJY to satisfy prior rights. 
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Rule · 3. Application Requirements 

3,1. G~al Provision& . 
3,1,1. No person shall commence the constrµction of.any project 

works or commence the diversion of the public water or 
trust water of the State . of Idaho from any source or 
change the point of diversion. ·place, ~iod or nature of 
use of any existing water right withoutfirat having filed an 
application for permit · to appropriate the water oF other 
appropriate· form with the department ;)nd . received 
approval .from the director, unless exempted by these. 
rules or by statute. · 

3,1,2. Any person proposing to commence a div~sion of the 
· · publkwater or the trust water of the State of Idaho from a 
. ground water source for single fa,milv domestic purposes is 

exempt from the application and pennit requirements of 
Rule 3, 1, 1. Any person proposing to. add a single family 

· domestic use to an existing ground water diversion includ­
ing one us.ed for single family domestic purp(lses is exempt 
frorn the provisions of Rule 3,1,1. 

3,1,3. Any person watering livestock directly from a natural 
stream or. natural lake without the use of a constructed 

. _diversion works is exempt from Rul_e 3,1,1. . . 
3,1,4. All applications foJ perrnit to appn:,priate public water or 

trust water of the state of Idaho shall be on the form pro, 
vided by the department entitled .. Application for Permit to 
Appropriate the Public Waters of .the State of Idaho· and 
shall include.all necessary information as described in Rule 
3,3. An application for permit that is not complete as des· 
cribed in, Rule 3;3. will not be ac~pted for filing and will be 

· returned along with any fees. submitted to the person sub­
mitting the application. No priority will be established by 
an incomplete application. Applkatic,J'I$ meeting · the 
requirements of Rule 3,3. will be accepted for filing and will 
be endorsed by the department as to. the time and date 
received. The acceptability of applications requiring clarifi­
cation or correctioru; shall be determined by the direittor. 

3,1,5. The department wilt correspond with the applicant con 
cerning applications which have been accepted for filing by 
the department which require clarification or correction of 
the infonnation required by Rule 3;3. If the additional or 
corrected information is supplied after thirty (30) days, the 
priority date of the application will be determined by the 
date the addition,ll or corrected information is received by · 
the department unless the applicant has requested within . 
the thirty (30) day period additional time fo provide the 
information, has shown goc;d reasons for needing addi· 
tional time, and the director has granted additional time. 

3,1,6. Failure to submit the additional or corrected information is 
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cause tor . the director to void · the records of the 
application. 

· 3,2. Effect of an Application . 
3,2,1. A.:ny application, whether filed before or aher pro• 
·· mulgation of theu rules~ which seeks to appropriate. 

water from a source upon which the state holds trust 
water shall be considered an application for realloca~ 
tion of trust water unless the applicant indicate, in 
writing thi.d the. application is for unapp:ropriatied 
water and provides information necessary to demon­
strate th~t unappropr:iat~ water is available. 

3,2,2. The priority of an application .for unappropriated or trust 
. water .is established as of the time and date the application 

is received in complete fonn along with the statutory fee in 
any official office of the department. The priority of the 
application, r~mains fixed unless changed by action of the 
director in accordance with applicabl~ law. · 

3,2,3. An application for permit to apprapriate water· is not a 
wat~ right and does not authorize diversion or use of 
water. until approved by the directof .in accordance with 
statutes and regulations in effect at the tirnethe application 
is approved. 

: 3,2,4 .. An applicant's interest in an application . for. permit to 
appropriate water is personal property .. An assignment of 

· interest in an application·creates a rebuttable presumption 
that the application was filed for speculative purposes. 

3,3. Requirements for Applications to be Accepted for Filing 
3,3~1. The department form entitled "Application for Permit to 

Appropriate the Public Waters of the State of ldahoH 
(hereafter termed Happlication for permit form"} is the 
required form to apply for either unappropriated water or 
trust water. 

3,3,2. The following information shall be shown on an application 
for permit form and submitted together with the statutory 
fee to an· office of the department before the application for 
permit may be accepted for filing by the department. 

3,3,2,1. The name and post office address of the applicant shall be 
. listed; If the application is in the name of a corporation, the 
names and addresses of its directors and officers shall be 
provided. 

3,3,2,2. The name of the water source sought to be appropriated . 
shall be listed. For surface water soi.trees, the source of 
water shall· be identified· by the official geographic name 
listed on the l.LS. Geolpgical Survey Quadrangle map, or if 
no official name has been given, by the name in local com~ 
mon usage. H the source has not been named, it can be 
described as "unnamed"', but the system or river to which 
it is tributary shall be identwed. For ground water sources, 

ldciho Rills . 

Th• map shows the extent ofthe 
Snake Rlvar h•in and the location• of 
the major dams and gaging station• at 
Murphy and Weiser, 
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the source shall be listed as "ground wa.te('. Only one 
source shall .be listed on an:applicafion unless the applica­

. tion is for;a s1nsle system which w:iH have more than one 
, source.· 

3;3,2,3 .. The lega\"description of the point of diversion and .place of 
use shall be listed. The location of thepoint{s) of diversion 
and the place of use shall be described to the nearest 
40-acre subdivision or U.S. Government Lot of the Public 
Land Survey System. Springs shall be shown to the near­
est fO-acre tract. Subdivision names, lot and block 
numbers and any name in local eommon ).J.Sage for the 
point of diversion, or place of use shall be included in th~ 
comments section of the application form. lf irrigation is 
listed as a purpose of use, the number of acres in each 
40-acre subdivision of the place of use shall be listed. 

3,3,2,4. The quantity of W(lter to be. diverted shall be"listed as a rate 
of flow in eubie feet p€r second and/or as a volume to be 
stored in acre-feet per year for each purpose of use 
requested. · · 

3,312,5. impounciment (storage) applications $hall show the. m(lxi· 
mum acre~feet requirement per year which shi:lll _ not 
exceed the storage capacity of the impoundment structure 
unless the application' describes a plan of operation · for 
filling the reservoir more than once per year. 

3,3,2,6 .. Every off stream storage impoundment- ,1pplication .shall 
show a maximum rate of diversion to storagr,; as well as the . 
total storage volume. 

3,312,7. The nature of the proposed beneficial use or uses of the 
water shall be listed. While the purpose may be described 
in general terms. such as irrig,1tion, industrial or muriieipal, 
a description sufficient to identify the proposed use or uses 
of the water shall also be included. · 

3,3,2,8. The period of each year during which· water will be di 
verted, stored and beneficially used shall be listed. The 
~riod of use for irrigation purposes shall eoincide with the 
annual periods'. of use shown in Figure 2, unless it can be 
shown. to the satisfaction of the director that a different 
. period .of use is neeesMry. 

3,3,2,9. The proposed method of diversion, conveyance system 
and system for distributing and using the water shall be 
described. · 

3,3,2, 10. The period of time, required for completion of the projeet 
. works and application of water -to the proposed use shall 

be listed. This period of time shall not ex:ceed five (5) years. · 
" I 

3,3,2,11. A map or plat of sufficient scale (not less than two inches 
equ~l to one mile) to show the project proposed shall be 
included: The map or plat spall agree with the legal des­
criptions and other information shown on the application. 
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3,3,2,12. The application form shall be signed by the applicant listed 

on the application or evidence must be submitted to show 
that the signator has authority to sign the application. An 
application in more than one name shall be signed by e·ach 
applicant unless the names are joined by "or", or Hand/or". 

· 3,3,2,13. Applications by eorporations,.companies or municipalitie~ 
or other organizations shall be signed by an officer of the 
corporation or company or an elected officiai of the munic­
ipality or an individual authorized by the cirgani,za;tion to 
sign the application .. The signator's title' shall be shown 
with-the signature. . 

3,3,2,14_ Applications may be signed by a person having a current 
"power"of attorney# authorized by the applicant, A eopy of 
the. "power of aitoniey... shall be included with the 
applic~tion. 

3,3,2, 15. An application signed by a mark or "X" must have the 
signator's name printed or typed nearby and the mark 
must have been witnessed and the application signed by 
the witness. 

r·-
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Figu,:-e 2 
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3,3,2,16. Applications to appropriate water in connection with 
Carey Act or De~rt Land Entry, proposals. shall include 
evidence that appropriate applications •have been filed for 
the lands involved in the proposed project_ 

3,3,2,17, The application form shall· be accompani~d with a fee in 
the amount required by Section 42-221A, Idaho Code. 

3,4. Ame.nded Applicatipns 
3,4, 1. Applications Jor . permit . shall be amended whenever slg. 

riificant changes to the place, period or nature of the 
intended use, method or location of diversion or proposed 

. use or uses of the w~ter or other SUb$fantial changes from 
that shown. Qn the pending application are intended. An 
application shall be amended if_ the proposed change will 
result ln a greater rate of diversion.or depletion (see Rule 
3,4,3.), ·if the point of diversion, place of use, or point of 
discharge ofthe return flow are altered, if the period of the 
year~thait water will be used is changed, if the purpose of 
the use is changed, or if the change. will, in the judgment of 

· the directpr, otherwise ad11ersely affect the rights of other 
water users or the local public interest. . 

3,4,2. An application eari be amended to clarify the name of the 
source of water but may not be amended to change the 

. \,OUrce of water. :. 
3,4,3. Ari -amendment which increases the rate of diversion, 

inerease·s . the voiume of water diverted' per year or the 
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volume of water depleted, lengthens the period of use, or 
add.$ an addition.al purpo$e of use shall re~ult in the priority 
of the. application for permit being changed to the date the 
amended application is received by the depa1tment . 

. 3,4,4. An application for permit may be a~ended by endorse­
ment by the applicant or his agent on the original applica• 
tion for permit kirm which endors~ment shall be initialed 
and dated. If the changes required to the information on . 
the application are; in the judgment of the director, sub­
stantial enough to cause confvsion . in interpreting the 
application form, the amended application shall be submit; 
ted on a new application for perinit forni to be designated 
as an amended application. . · . 

3,4,5. An amended application shall be accompanied by the addi 
tional fee required by Section 42-221A, Idaho Code, if the 
total rate of diversion or total volume of storag~ requested 
is ii:i-creased and by the fee required by Section 42•221F, 
Idaho Code, for readvertising ifnotice of the original appli­
cation has been published. 

3,4,6. If the applicant changes· his name or mailing addres_s, an 
ami;:nded application need· not be submitted, but_ the. de 
partment shall be notified by the applicant in writing. 

Rule 4. Processing Applications for Permit and R_eprocessing 
Permits 

4, I. General 
4,1, 1. Unprotested applications, whether for 4nappropriated 

water or trust water, will be processed using the following 
general steps: 

. 4,1,1,1. Advertisement and protest period; 

4,1,l,2. Department review of applic:atjons and additional infor . 
. mation, including department field review if determined to be 
necessary by the director. 

4,1,1,3. Fact finding hearing if determined to be necessaryby the 
· direct.;,r. · · · 

· 4, 1, 1,4, Dir~tor's decision; 
4,1,1,5. Section 42-1701.A, Idaho Code, hearing, if requested; and 
4,1,1,6. Director's decision affirmed or modified; 

4, 1,3: Prot~ted applicatiom:, whether for unappropriated water 
• or . trust water, . will be processed· using the following 

. .gene~al steps: . . . . 
4, 1,2, 1. · Advertisement and protest period;. 
4, 1,2,2. Hearing and/or conference; 

4,1,2,3. Department review· of applications,, h_earing record and 
additional inf9rmation including department field review if. 
dete~mineq to.be necessary by the director. 

. 4,1,2,4. Propo~ed decision (unless waived by parties); . 

4,1,2,5. Briefing or oral argu~ent in acconlance with RuleJ0,2,3. of 
· the department'$ adopted Rules of Practice and Procedure. 

4, 1,2,6 .. Director'$ decision acceptins or mq-difying the proposed 
decision,· 

4,1,3. · The director's decisjon·rejecting and denying approval of 
· an application for permit filed for diversinn from a source 

previously designated as a critical ground water area or 
upoQ which a moratorium has previously . beE:n entered 
may be issued without advertisement of the application. 

4,1,4. An applicant may request in writing that commence~nt. 
of processing of his or her application be delayed for a 
peri0t;l not to exceed orye (1) year or that processing be 
interrupted for a period not to exceed.six (6) mont~. The 
director at his discretion may approve the request unless 
he determines that another person will be injured by the 
.delay ot that the applicant seeks the delay for purpose of 
• speculation, qr. that the public interest of the people of 
Idaho will not be served by the deley. The director may 
approve a request for delay for a shorter period of time or 
!Jpon conditions, and may renew ·the approval upon writ· 
ten request . 

. 4,2. Public Notice Requirement · 
4,2,1 .. Applications for permit which have not been advertised. 

4,2,1,L Advertisement.of applications for- permit proposing a rate 
of diversion of ten {10) cfa or less or storD.ge of 1000 AF or 
less shall comply with provisions of Section 42-203A, Idaho 
Code. . . . 

z 
'·O 

t­
u, 
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4,2,1,2. Advertisement of applications for permit in excess <;if the 
amounts in Rule 4,2, 1, 1. .shall comply with provisions of 
Section 42-203A, Idaho Code, and shall be published in a. 
newspapi;:r or newspapers to achieve statewide 

. circulation. . . 
4,2, 1,3. Statewide circulation with respect to· Section 42-203A(2), 

Idaho Code, shall be obtained by publication of a legal 
notice at _least on·ce · each week for two · (2) successive 
weeks in a newspaper, as defined in Section 60-106, Idaho 
Code, of 9eMral circulation in the county· jn which the 
point of diversion is lo~ated an~. by publication of a legal 
notice at least once each week for two (2) successive 
weeks in at least one daily news:papet1 as defiMd in Sec­
tion 60-107, Idaho Code; publi$hed in each of the depart­
ment's four administrative regions and determined by the 
director to • be of general circulation within the depart­
ment's region within which- it is published. The .administra­
tive ~egions of the· departm~~t are identified on Figure 3. 
The names of ne~spapers used fqr statewide pubiication 
are available from any qepartment office. 

· 4,2,2. Applications for permit which have been advertised. 

4,2;2,l. Notice of applications-for permit fot water from .the· 
Snake River and tributaries, including gro~nd water 
upstr~am from Swan Falls Dam located 'in Section 
18, Township _2 South, Range 1 Ea$t, B.M., which 
have been held without action·pending the resolution 
of the_Swan Falls matter shall be readvertised by the 

· director in c11ccordance · with Rule 4,2, l; 1: or Rule 
. 4,2;1,2. as appropriate to allow opport~nity for pro­

tests to be entered with respect to the. public interest . 
criteria of Section 42-203C(2), Idaho Code, 

412,2.2. Applications published prior to· July 1, 1985 but 
which have not been approved pending submittal of 
information to satifdy requir~ments of Section 42-
203A, Idaho Code shall be' readvertised with respect 
to Section 42-203Ct Idaho Code •.. 

CANA, DA 

STATE OF I OAHO 

NiVADA U T A H 

Figure 3 



4,2,2,3. The applicant 5hall pay the readvertisement fee pro­
vided in Section 42;.221F, Idaho Code, prior to the 
advertisement. · 

4,2,3. Noti~e of e~istin~ permits 

4,2,3,1. All e"isting permits, issued prior to July 1, 1985, 
un1esf; e1tempted by Rule 4,2,3,2. shall.be subject to 
the review requirements of Section 42-203D1 Idaho 
Code, and shall b12 readvertised in accordance with 
Rule 4,2,1,1. or Rule 4,2,1,2, as appropriate. The 
review is limited to the criteria descrili~d in Section 
42-203C, Idaho Code: · . . 

4,2,3,2. Permits exempt from the provisions of 42-203D, 
Idaho· Code. include: 

' . 
4,2,3,2,1. Permits appropriating water from sources or s~g-

m~nt's of sotirces·upon which the state does not hold 
water in trust; · · 

4,2,3,2,2. Perlnits for DCMI uses and other essentiaily non­
consumptive uses as deterrnint::d by th~ Diredorj 

,,ri, 

4,2,3,2,3. Permits for stockwat-.!!r \iHs; and 

4,2,3,2,4. Permits for which an acceptable proof of beneficial 
use submittal was received by the department prior 
to. July 1, 1985, or pei-mits for which an acceptable 

· proof of beneficial use was submitted after July 1, 
1985, if evidence satisfactory to the director has 
been.received to. show that .the permit w~s folly deve• 
ioped and put to beneficial use prior to July 1, 1985. 

4,2,3,3. Holders of permits subject to the review requirement · 
of Section 42-203D, Idaho Code, shall pay in 
advance, upon the request of the director, the read­
vertising fee required by•· Section 42-221F, Idaho 
Code. 

4,2,3,4. Failure to pay the readvertising fee within 30 days after the 
applicant is notified to do so is cause. for the director to 
cancel the permit. 

·4,2,4. Provisions for receiving notice of application for permit by 
mail 

4,2,4, 1. Pursuant to Section 42-203A(3)i Idaho Code, the depart­
ment will provide upon written request by regular mail, 
postage prepaid, the notices for all applications for permit 
of the classes requested. Mailings will be made on a perio-

. die basis to include all notices of a specific class for which 
advertisements were prepared for publication during the 
previous period. · 

4,2,4,2; Notice of the advertisement of application as described in 
Section 42-203A(3) may be represented by an abstract, 
summary or other such representation which includes all 
the information require~ by Section 42~203A(l), Idaho 
Code, for a notice of an application for permit. 

4,2,4,3. The annual mailing fee as described ,n Section 42-203A(3), 
Idaho Code, shall include all costs incurred by the depart­
ment in preparation of mailing of the notices of application 
to those requesting them: . 

4,2;4,4. The annual fee for receiving notice· of all clasSe$ will be 
determined by the director. and shall · be . paid to the 
department in advance on an annual basis (July 1 to June 
30). The annual mailing fee shall be prorated by the 
department for requests ericompassing less than a full year 
and will be increased for the ·additional cost the depart• 
rnent incurs for requests· encompassing fewer than all 
classes of notice. 

'4,214,5. A request fot a specific class of notice may be fulfilled by 
the mailing of notice of all ·applications for pw'mit received 
by the department unless the additional cost to the 
department ofpreparing the requests for a specific dass of 
notice is paid in advarn~e. · 

4,2,4,6. A request to receive ~ class of notice of applications shall 
be effective not later than thirty (30) days after receipt by . 
the department of the request together· with the annual 
fee. 

4,2,4, 7. The notice published in the· newspaper of an application or 
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of a permit being ·reprocessed as required by Rule 4,2,L, 
Rule 4,2,2., and Rule 4,2,3. is the official nptice required by 
Section 42-203A, Idaho Code. Errors or omi~ions in the 
.notices of applications received by'mail as provided by 
Rule 4,2,4., or the failure of the notices to be delivered by 
mail does not invalidate the notice, 

4,3. Protests, Intervention, an.d Hearings 
4j3,L Protests 

4,3,1,1. Protests against the approval of an appiication for permit 
or against a permit being reprocessed shall comply with 
the requirements for . pleadings: as described in Rule 3 of 
the department's ado~ted Rules of Practice and Procedure, 

4,3, 1,2. Prote,sts against issuance of a permit on an application or a 
permit being · reprocessed will · only be con:oidered if 

. received by the. department after receipt of the application 
for permit being protested and prior to the expir;;ltion of 
the ·prote'St period announced in the advertisement unless 
the protestant-successfully intervenes in the pr6ceeding. 

4,3,1,3. General statements of protest (blanket protests) against 
appropriations for a particular class of use or from a par­
ticular source of water will not be considered as valid.pro­
tests by the director. 

4,3,2. lntervMtion 
· 4,3,2; 1. Requests to intervene in a proceeding pending b.efore the 

department $hall comply v..ri.th 'Rule 6 of the department's 
. · Rules of Practice and Procedure. 

4,3,3. Hearings 
4,3,3,1. Hearin9$ will be scheduled and held in accordance with 

Rule 9 of the department's Rules of Practice and 
Procedure. 

4,4; Burden of Proof 
4,4,1. Burden of proof is .divided into two parts: first, the burden 

of coming forward with evidence to pre~ent a prima fade 
case, and second, the ultimate burden of persuasion. The 
person who has the burden -of presenting a prima fade 

. ca~ has the ·responsibility of making the. initial evidentiary 
!ihowing; the pers·on who has the burden of persuilsion 
must ultimately pro.duce the greater weight of evidence. 

4,4,2. The burden of coming forward with evidence is divided 
between the applicant and the protestant as follows: 

4,4,2,1. The applicant shall bear the initial burden of corning for­
ward with evidence· for: the evaluation of criteria (a) 
through (d) of Section 42~203A(5), Idaho Code; 

4,4,2,·2 .. The applicant shall bear the initial burden of coming for• 
ward with evidence for the evaluation of criterion (e) of 
Section 42-203A(5), [daho Code, as to any factor affecting 
local public interest of which he is knowledgeable or rea­
sonably can be expected to be knowledgeable_ The pro-

. testant shall bear the initial.burden of coming forward with 
evidence of those factors relevant to criterion.(e) of Sec­
tion 42-203A(S), ldaho Code, for which the protestant can 

_ reasonably be expected to be more knowledgeable ·than 
.the applicant. · 

· This special edition of Current$ has 
been funded by th.e Resources Admin­
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4,4,2,3, The p,otestant ehall bear the inidc1l b1,1rru,,in of coming 

forward with evidence for the evaluation of the pub­
lic. interest criteria of Sectio11 · 42-203C(2), Idaho 
Code,. exc;ept th.at the applicant shall provide detnils 
ofthe proposed de!iiQn, construtction; and operation 
of the project a..-d directly as.iJociated operatioJJ$ to 
allow the impact of the project to be evah1ated. 

4,4,3. The applice.nt has the ultimate burden of persuasion for . · 
the criteria of Section 42-203A, Idaho Code, and the pro•· 

· hi:$tant has the ultimate b~den of persuasion for the'crite-
ria of Section 42-203C, Idaho Code. . 

4,4,4. For .uriprotestecl applications or permits to be repro-
. cessed; the director will evaluate the application, infortna· . 

· tion submitted.pursuant to Rule .4,5,3. and information in 
the files and records of the department, and the rest4t of 
any studies the department may conduct . to. determine , 
compliance'.with the appropriate criteria. · , · · · .. 

4,4,5. In protested metters the· director will take official t1otice of ·· 
information as described in Rule 9, 16. of the dep,rittmenf $ 

"-Clopted Rules of Practice and Proc~ure,.and will, prior to 
· considering,- circulate to · the partie6 information fro~ 
department studies and field examim:1tions cot1cernin9 the ' 
protested application or permit b¢ing reprocessed, if such· · 
information has not otherwi$e been made a part of the 
hearing record. ·· 

4,5. Additional Information Requirements . . 
4,5, 1. For . unprotested appliciitions . and. permits being repro~ 

cessed, the additional information required by Rule 4,5,3.'. 
shall be submitted within 30 days after the director notifies 
the applicant that the application or permit is being · 
reviewed for decision. The director may extend the time 
within which to submit the .information upon request by .. 
the applicant and a sh9wing of good cause. 
Failure to s.ubmit the required information within the time 
period allowed will change the priority date_of the applica­
tion or permit being reprocessed.to the date of ·receipt of 
the info~:mation and is sufficient cause for·. the director to . 
void the record of the, application or ca.nee) the permit The ... · 
director will provide opportunity for hearing as provided iri' 
Section 42-1701A,.ldaho Code. 

4,5,2. Fof protested applications or protested p£rmits being repro~ ·. 
· cessed, .the inform~tion required • by Rule 4,5,3. may b~ 

requested by the director to be submitted · within 30. days 
after notification by the director; may be made a part of the . 
record of the hearing held to consi.der the protest, or rnay b~ 
.made available in accordance with any 'pre-hearing discovery · . 

. procedures. . · · 

· 4,5,3. Jnformation to be submitted _ 
The following information .shall .be submitted for appli­
cations to appropriate unappropriated water or tru$t water 
and for permits being reprocessed for .trust water. 

' . . . . 

4,5.~. 1. Information relative! to the effect on other water rights1 

. Section 42,203A(5)(a), Idaho Code, shall be submitted as 
follows: 

4,5,3,1,1. For applications appropriating sprinss or surface streams 
with 5 or fewer existins usert., either the identification 
number, or the· name and 1;1ddress of t.he user, ·and the 
location of the point of diversion and nature of use for each 
existing water right shall be submitted. · . .. 

4,5,3,1,2: For applications appropriatins ground water, a plat shall 
. ' be submitted locating the proposed well relative to all exist­

. ins wells and springs and permitted wells within a one"half 
mile radios of the proposed well. · · · · 

4,5,3,1,3. Information shall be sub~itted concerning any design, 
construction, or.• operation t'1-chniques .which will be 
employed to eliminate or reduce the impact o.n other water 
·rights. 

4,5,3,2. Information tele.tive to sufficiency of water supply •. Section 
42-203A(5)(b), Idaho Code, shall be submitted as follows: 

. 4,5,3,2, 1. Information shall be submitted on the water requirements 
of the proposed project, including, but not limited to, the 
required diversion rate during the peak use period and the 

. i.'1Verage Uie perio_d, tlw volume to be diverted per year, the 
period of year that .water is required, and the volume of 
water that will be consumptively use(i.pei: year. · · 

- 4,5,3,2,2. Information shi:'11 be l;!ubinitted on the quantity of water 
available· from the source .applied for, including, but not 
limited to,. information concerning flow rates for 5Urface 
water sources available ·during periods of peak and aver· 
age project water demand,· information con~rning the 
properties of the aquifers that water: io to be taken from for 
ground W3ter sources,. and.information on other iOurces 

of.supply that ITiciY be used to supplement the applied for 
water source. . . 

4.5,3,2,3. For applications appropriating more than 25 ds or 10,000 
acre-feet of storage,· or to generate more than 500 horse 
power• (HP), the required information submitted shall be· 
certified by a registered professional engineer or geologist. 

4,5,3,3. Information relativ0. to good faith of the applicant, Section 
42·203A(5)(c), Idaho Code, shall be submitted as follows· 

• ' I • 

~,5,3,3,1. TM criteria requiring that the director evaluate whether an 
application is made in good faith or whethet it is made for 
delay or speculative. purposes requires an analysis of the 
intentions o( the applicant with rer;pect to the filing 1;1nd put• 
5uit of application requirements. The judgment of another 
person's intent ·ca11 only be based urxm the substantive 
actions that encompass the proposed project. A person tak• 
ing the actions necessary to carry through with a project can 
be determmed by the director to be proc~ding in good faith 
as long as there are no obvious con$tr3ints 'which make the 
project impossible to successfully complete. 

4,5,3,;3,2. Speculation for. the purpose of thi$ rule is an intention to 
obtain a permit to appropriate water without the intention of 
·applying the water to beneficial use. Speculation does not · 
prevent an applicant from subsequently selling the developed 
project for a profit or from making a profit from the use of the 
water. · · · · 

4,5,3,3,3. The ~pplicant shall submit copies of deeds, leases, tase• 
ments or applications for rights-of-way from federal or 
state agencies documen{ing a possessory interest in the 
lands necessary for all project facilities and the place of use 

. or if such interest can be obtained by eminent domain 
proceedings the applicant must show that. appropriate 
actions are being taken to do so. Applicants for hydrop­
ower purposes shall also submit the information required 
by Section 42-205,Jdaho Code. . ... 

4,5,3,3,4. The applicant shall submit copies of applications for other 
... , _, . ..needed .. pept:J,itf', Jic~nses .. !ln1. approvals, and must keep 

the department apprised of the status of these.applications 
. and any subsequent approval$ or denials. 

4,5;3;4. Information Relative · to Rnandal Ability, Section 42-
203A(5)(d)i Idaho Code, shall be submitted as follows: 

4,5,3,4,1. Th,;? applicant shall submit a current financial statement certi­
fied fo show the accuracy of the information contained the­
rein by the applicant and the financial institution preparing 
the statement, or a binding financial commitment along with 
the fin3ncial statement of the lender.or evidence to show that 
it is reasonably probable that financing is available for the 
project 

4,5,3,4,2. The applicant shall submit plani and specifications along 
· with estimated construction costs for the project facilities . 

For applications proposing .to divert more than 25 ds or 
store more than 10,000 AF or generate more than 500 

. horsepower (HP), the plans, specifications and cost esti­

. mates shall be, prepared by a licensed professional engi­
neer_. The plans shall be definite enough to allow for 
determination of project impacts and implications. 

4,5,3,5. Information Relative to Local Public Interest, Section 42-
203A(5)(e), Idaho Code, shall be submitted~ follows: · 

4,5,3,5,L ·The applicant ;hall seek comment and shall submit all letters 
. .of comment on the effects of the construction and operation 
of the :proposed project from the gove_rning body of the city 

. and/or county within.which the point of divetsion and place 
of use ate located, the Idaho Department .of Fish and Game, 
the Idaho Department of ~alth · and Welfare, Division of 
Environment) and any irrigation ~trict or canal company 
. within• which the proposed· project is located and from other 
entities as determined by the director. 

4.S,3,6. 1¢onnation Relative to the Public Interest Criteria of 
Section 42-203C(2), ldaho Code, shall be submitted by 
an applicant for trust water ;u folloWf/i: 

· 4,5,3,6,1 •. f!t.. project design c1nd esdmate of cost of development 
shall be submitted. For applications appropri_ating 
more than 25 ds~ oa; 10,000 AF of storage, or generat­
ing more than 500 HP, the information shall be pre- · 
pared itf\d submitted by a iicensed ptofessional engi• 
neer. The design shall be definite enough to re6ed 

· the project' a impacts and implications. 



4.5,3.6,2. If the project propose~ developm€nt for ittigation 
purpo.es, information sha.lJ be. submitted on crop 
rotation, including acreages, for lands whEin newly 
developed and for long-term opeiation, . 

4,5,3,6,3. Information shall be submitted concerning the 
number and kinds of jobs that wm be created or elim• 
inated as a direct result of proje~t development 
including both the C:O!t$truction and operating 
phases of the project, If jobs are seasonal, the ean­
mated number of months ~r year of employment 
shaU ~ submitted. 

4t5,3.(:i,4. For applications ot permits being reproceued for 
more than 25 cfs. or more than 10,000 AF of storage, 
or more than soo· HP. information $hall be submitted 
concerning the changes to community setvicea that 
will ~ required during the construction and opera­
tion p~8e$ of the project including, but not limited 
to, changes· to schools1 roads, housing, public utili• 
ties and public health and safety facilities, U any. 

4,5,3,ti,5. Information shall b~ submitted · concerning the 
· source of energy for diwn;ing and using water for- the 
project, the estimated instantaneous demand and 
total amount of energy that 'will be used, the f?:ffi* 
ciency of use, artd energy conservation methods .. 

~5.3,6,6. Information shall be submitted ~On(:.erning the loca­
tion, amount, and quality of return· flow water, and 
any water conservation feature.; of the proposed 
project. 

4t5,3J6,7. Jf the project proposes irrig;:stiott aa a use, informa­
tion ~hall b~ submitted concerning the kinship, if a_ny, 
of the operator of the land to be irrigated by the 
prQject to the applicant. the location and acreage of 
other il'ri9ated lands owned, leased, or rented by the 
applicant, the . names, addreues and num~r of 
shares held by ea~h shareholder- if the applicant is a 
col'pl)tation. evidence ilf tax-exempt statua if a cor• 
JN)ration 'is IO claiming, a soil 1,utvey •prepill'ed In 
accordance with the US. Soil CottHtvation Service 
irrigable )and clastification system. and a schedule 
for bringing into production the project lands. 

4,5,3, 7. The additional information submittal requlr!ilments of Rule 
4,5,3. are waived for applications appropriating 10 ds or 
less or 1,000 AF or less unless "the director spedfically 
requests submittal of information on one or more of the 
criteria. 

Rule 5. EVALUATION CRITERIA 
5,1, Criteria Used to Evaluate All Applications to Appropriate 

Water. 
The director will use the foltm.ving criteria in evaluating 
wh~ther an application to appropriate unappropriated 
water or trust water should be approved, denied, 
approved for a smaller amount of water or approved with 
<:onditions. If the director determines that a proposed use 
will not comp)y with one or more of the criteria of Section 
42·203A(5)1 Idaho Code. the application 'will be denied. 

5, l;L Criteria for Determining Whether the Prop0sed Use Will 
Reduce the Quantity of Water Under Existing Water 
Rights. 
A proposed ·use will be determined to. reduce the quantity 
of water under an existing water right (Le., injure another 
water right) if: 

5,1,1.L The holder of an existing water right will be unable. to 
continue to operate at.the same level of production from 
the lands or facilities that rely upon-the ex:isting water right · 
without an unreasonable modification to his existing 
method of application of water or to his use facilities; or 

5,1,112. The holder of an existing water right will be forced to ~ 
· unreasonable effort or expense to divert his exi$ting water 

right. Protection of existing groundwater rights are subject 
to reasonable pumping lEivel provisions of Section 42-226, 
Idaho Code; or 

5,1,l,3; The quality of the water available to the holder of an e)dst. 
ing water right is made unusable for the purposes of the 
e,osting user's right, and the water cannot be restored to 
usable quality without unreasonable effort or expense. 

· 5,l,1,4. An application that would otherwise be denied~ of 
htjury to another water right may bti! approved upon condi­
tions which will mitigate losses of water to the hokier of an 
-eKisting water right, as determined b}I the dir:ector. 
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5,1,1,5. The .Provism of Rule 5,1.1. are not intended to ~quire 

OOTnJ)(ffl$ation or m~tion for Joss of flow to holders of 
. hvdroPower rights from which trust wat.er is real.located, 

5, 1.2. Criteria for Determining Whether the Water Supply is 
Insufficient for the Proposed Use, , , 
The water supply will be determined to be insufficient for · 
the propo$ed use if; 

5,1,2,L Water is not available for an adequatt $hare of the time in 
quantities sufficient to make th~ project economically feas­
ible (direct. benefits to applicant must exceed direct costs 

. to applicant), unle$$ there are noneconomic factors that 
Justify apptication approval. In a~ing such noneco. 
nomk factors, the director will also consider the impact on 
other water rights if the project is abandoned during con• 
structton or after completion, the impact on public 
resource values, and thf.!! cost to local. state and fe&lral 
governments. of such·an abandonment. 

5,1,3. Criteria for determining whether the application is mad£ in 
good faith, . 
An application will be found to have been made in good 
faith if: · 

5,1,3,1. The applicant shall have legal" access to ·the property 
rtecessary to construct and operate the proposed project, 
is exercising eminent domain authority to obtain sueh 
access, or in the insfunce of a project diverting wat~r from 
or con~ns water across land .in federal ownenihip. all 
applications for a right-of-way shall have been filed. Appro-­
va1 of applieations involving Desert Land Entry or Carey 
Act filings will not be issued until the United States 
Dipartment of Interior, Bureau of Land Manageme,i has 
i$soed a notice_ das$ifying the-lands suitable for entry; and 

• 
5, 1,3;2. The applicant shall be in the process of obtaining other 

· permits needed to construd and operate the project; and · 
· 5,1,3,3. ~e are no obvious impediments that prevent the sue• 

ce.ssful completion of the project. 

· 5,1,4. Criteria for Determining Whethir the Applicant has suffi~ 
<:lent financial_ resources to complete the project 

s.1,4,L An applicant will be found .to have sufficient financial 
resources if his net worth equals or exceeds the e~itimated 
cost of the proj~t. upon a showing that it· is reasonably 
probable that financing is or will be available as n~ry 
f~r project construction or if binding financial commit­
ments acceptable to the director have been secured at the 
time the information required by Rl,lle 4,5;3. was submitted 
or at the time the hearing. provided by Rule 4,3.3. is 
conducted. 

5,1.4,2. A governmental entity will be determined to have S&tisfied 
this requirement if it has the taxing, bonding or contracting 

_ , authority necessary to raise the funds needed to com­
. mence and pursue project construction in accordance 

with the construction schedule. 

5,1,5. Criteria for Determining Whether the Project Confbcts 
with the Local Public Interest. 
The director will consi.(Wt' the following, along with any 
other factors he finds to be appropriate, in determining 
whether the construction and operation of lil, project -will 
conflict·with the locm public interest: 

5, 1,5,1.: the effect the project will have on the economy of the local 
area afttcili!!d by,rthe proposed use as-determined by the 
employment opportunities, both short . and · 1ong term, 
revenu1;! changes to various sectors of the economy. short 
and l~ng term, .and the stabililty of revenue and employ- -
ment gains; " 

5,l;S,2. The effect the project will have on fish and wildlife r8$0Ut• · 
ces in the local ;,ittea •affected by the proposed use; and 

5,1.5,3. C.Omplianoe with applicable air,-water and hazardous sub• 
stance standards, and c:<nnpliance with planning and zon­
ing ordinances of local, state or federal QOVeroment juris­
dictions. 

5,1,5,4. An application which the director determines .wifl eonffid 
_ with the local public interest ·'Will be denied unless· the 
director determines that an over-riding s~te Ot national 
need exists for the project or that the .project can be 
approved under conditions to resolve the conflict with the 
local public int:ffe&t. 



Page 10 Currents-December,.1985 
5,2. Criteria for evaluating whether a proposed t.Ulie of 

trust water will significantly reduce water available· 
to the holder of a water right used for power pur­
poses (herein•.nter termed "significant reducdon'l 
Referc,nce! Section 42-203C(l), Idaho Code. · 

5,2fl, All permite being reptoc.e11Hd ilftd all applications, 
which propo&e a ue that will deplete trust water are 
presumed by the director to· caue a significant 
red.,.ction in water · available fo hydropower rights 
because of the cumulative effect when each pro­
posed \11518 is coMidered in combination with all other : 
proposed uaes. Therefore. all such appllcatioM- will 
be ev~uated '1ftder Rule 5,3. · 

5,3 Criteria for Evalll4'lthlg Public Interest. · 
If the director determines that a 1,ropoeed .-se of tJu&t 
water will aignificantlv reduce Wider av-1,le to· t~­
holder of a power right, he. will consider the crit~ of 
Section 42-203C(2). Idaho Code, before acting on the 
application or pemut being reproceued. TIie ditector 
shall conaider ~ balance .the relative benefi,ta and 
detriments for eilCh factor required to be weighf/ld 
under Section 42-203C(2). Idaho· Code, to det~ 
whether a proposed reduction of the amount of water 
available for power production serves the g,eater pub~· 
lie interest. The director shall evallJ4'lte whether the 
ptopOSed use sought in the permit being rep~ 
or the application will provide the greater benefit to the . 
people of the &tate of· Idaho when balanced against 
other UMS for the same water resource. In evaluating 
the public interest crite:11at the: director will use the 
following guidelines: 

5,3,1. The director will consider the potential benefits both. 
· direct and indirect, that the pro11osed use would pro­

vide to the state and local economies. The economic. . 
apprai&al &hall be ~~ed upon generally. accepted . 
economic ~•is proce:dures which uniforffdy evaJ.. 
uate the following factors within the State of Idaho 
and the county or counties dil"ect_ly affected by the· 
project; 

5,3,l;l. Direct p.-oject b~nefits. 

5,3,1,2. Indirect benefits including .net •revenues to the. stor~ · 
age., processing, transportation, supply; service and. 
government sectors of the economy. ' · · 

5,3,1,3. Direct project costs, to .include the opportunity co_st· 
of previous land use. · 

5,3,lt4• Indirect project costs, including verifiable costs ·. to 
· government in net lost revenue and increased· reguta. · 

tion costs, verifiable ·reductions Yn net revenue rault­
ing froin loases to other e,dsting instream Wid• and the 
increased cost of· replacing reduced ·hydn,po.Ner.· · 
generation from hydropower generating facilitia load- . 
ed in Idaho from the least costly source. 

5,3,2. The director will consider the economic impact the 
propqsed use would have upon the electric utility 
rateidn the State of Idaho, and the availability, fore.~ 
seeability and cost of alternative ertergy sources to 
ameliorate such impact. Theae evaluations shall be 
based upon. the following guidelines: 

5,3,2,1~ .P:rojection.s of electric~ eupply and demand for 
Idaho and the Pacific Northwest made by the Bonne"" 
ville Power Adminiatration. and the Northwest Powel' 
Planning Council and information available. from 
Idaho Public Utilities Commission or from the elect­
ric utility from whose water. UH tru.&t water ia being 
rewlocated. -

5,3,2,2. The degree to which the applicant is able to red~ce · 
or mitigate the power redu.ctlon impacts, and 

5,3,2,3, Long term reliability of the substitute source and thie 
cost of alternatives including the resulting impact on 
electrlc4'1 rates. · ·· 

5,3,3. The director will consider whether the proposed use 
, will promote the family farmiqg tradition in· the· State. 
of Idaho. For purp0.5e$ of this evaluation, the direc­
t~.- will· use the following factors; 

5.3,3,1. If the total land to be irrigated by the applicant, 
including currently .owned and leased irrigated land 
and land. proposed to be irrigated in the application 
and Qthl!.r applica:tlons and permits of the applicant~ 
do POt exceed ,60. acres- of ·Class. l · equ"ivalency as 
defined·. by U.S. Bureau of · Reclam·ation · regulations; 
the application will be presumed tq promote the fam­
ily farming tradltlon; 

5,3,3,2. U the requirement of Rule 5~3;3,1. is. not met. the 
. director will consider the' extent the applicant con-

forms t~ the followi'1g chara.cterlstiis: . . . 

5,3,3,2~ 1. The far.ning operation developed Or· expa~ped as a 
result of the application is operated ·by the iipplicant 
OT a inember of his family (sp~use., parents or· ga;-and~ 
p~rents, lineal desce:ndents, iriduding those that are 
adopted, lineal descendents of parents;· and spouse 

. of li,ieal descendents); · 

In the event the application it.filed in the name of a 
partnership~ one or ~ore of the partners shall oper­
ate the farming operation; .and 

5,3,3,2,3. H the application is in the na~e of a (:orporation, the 
number of stockholders does not e:ic:celj.':d fifteen (15) 
persons, and one or more of th.e stockholders oper­
ates the farming operation .unless the application is 
submitted by·an irrigati(m db.trict, drainage district, 
canal company OT other water· entity authorized to 
appropriate water for landowners .within the district · 
or for stockholders :of the company all of whom ehall 
nieet the family far~ing crit~ria. · 

5,314. The promotion of full economic _aru:I inultiple use 
dev~opment ·of the water resources of the State of 

· Idaho shall be considered. In this regard, .the director . 
will consider. the .extent to which the project pro­
posed complies With the following factors: . . . 

5,3,4,1. Promotes· and conforms with the. adopted State 
Water Plan; 

5,3,4,2. Provides fol:'" mitigation and coordination of proposed 
and e:x.isting uses of water to maximize the beneficial 
use of available water supplies; · · · · 

5,3,4;3, Utilizes the best technology economically available 
to enhance "later and energy use_ efficiency; 

5,3,4,4. Provides multiple use of the watetJ _including multi~ 
purpose storage; · 

5~3,4,5. Allows opportunity for reuse of return flows; 

5,3;4,6. Preserves or enhances water quality, fish, wildlife, 
recreation and aesthetic values; 

5,3,4,7. Provides supplemental water supplies for existing 
u&es with inadequate supplies; and · 

~,3,4,8. Utilize$ the. best economically de.velopable soils 
available for the.proposed crops, if for irrigation. 

5,3,5. The director will considel:'" whe:the.r a proposed use, 
which irtcl\ldes irrigation; will conform to a· staged 

· development policy of up to twenty thousand acres 
per year or. eighty thousand acres in any four-year 
period in the Snake River drainage above Murphy 
gauge. In applying this criteria, the director will con~ 
sider the following: 

5,3,5, 1. N Above Murphy gauge" is the. Snake River and any of 
its surface or ground water tributaries upstream 
from Murphy gauge which gauge is located on the 
Snake River approximately four miles downstream 
from Swan Falls Dam; 



5,3,5,2. Twenty thousand acres per year or eighty thousand 
acre$ per fo~r (4) year period i.s a four (4) year. mov­
ing average of 20,000 · acres/year of permits issued · 
during a cale.-.dar year for irrigation development; If 
permits for de.velopment ofles$ than 201000 acres are 
issued in a year, additional development in excess of 
20,000 actes can be permitted in succe11:ding years. 

_ Likewise, if more than 20,000 acres is permitted in 
one year (recognizing that a single large project 
could. exceed 20,000 acr11:s) the permitted develop­
ment in succeeding years must be correspondingly 
less to maintain no greater than a Z0,000 acres/year 
average for any four year period~ · 

5,3,5,3. The criteria of Rule 5,3,5. applies to mu1tiple~use. pro­
jects with irrigation as a principal purpose. Projects 
which use irrigation M onJy·an i.-.cidental purpose, such 
ae the land treatment of waste, shwl not be included 
withln this policy; and 

5,3,5,4. An application determined by the director to be oth­
erwise approvable but found to exceed tl-!e atr£age 
limitations, whe;n considered ~ith other applications 
approved for development, may be approved with 
conditions providing for the construction of project 
works and beneficial use of water to be commenced 
in a future year. 

5,3,6. No single public interest criterion will be entitled to 
. greater weight than . any other public inter~t 

criterion. 

5,3,7. Until auch time as the studies pteec.-ibed in Policy 32 
I of the State Water. Plan are completed and 
accepted by the Idaho Water Resource Board, appli­
cations and permits reprocessed which proposl! to 
divert water to surface storage from the Snake River 
and surface tributaries upstream from Murphy Gag­
ing Station shall be presumed to satisfy. the public 
intl!test criteria o( Section 42-203C(2),. Idaho Code. 
Applications or reprocessed permits which . are 
approved prior to completion of the.studies, are not 
subject to additional reprocessing. 

5,3,8. Applications for permit for trust water sources filed 
prior to July 1, 1985, for projects for which diversion 
and beneficial use was complete prior to October 1, 
1984, are presumed to satisfy the public interest 
criteria of Section 42-203C(2), Idaho Code. 

5,3t9• Applications or permits_ to be reprocessedj:1roposjng 
· a dire:ct diversion of water for irrigation purposes 
from the Snake River between Milner Dam and Swan 
Falls Dam or from• tributaries, including ground 
water, within four miles of the nearest edge of the 
Snake River are presumed not to be in the public 
intereli:lt as defined by, Section 42-203Ct Idaho Co.de:. 
Such proposals, would if allowed to develop, prevent 
the full economic and inultlple use of water in. the 
Snake River basin and would have an adverse e:ffe:ct 
on hydropower · availability and electrical energy 
rates. 

5,3;10. Proposed DCMI uses which individualJy do not have 
a max.imuin consumptive use nf more than two acre­
feet/ day are preeumed to meet the public interest 
criteria of Section 42-203C(2), Idaho .Codet unless 
protested. 

R1~le 6, Condition~ of Approval 

6, 1. The dirndor m~y is:;;ue permit$ with conditions necessary 
to meet the criteria of Section 42-203A, Idaho Code, and to -
meet the requirem~nts of Section 42-203C, Idaho Code, to 
the fullest extent possible including conditions to promote 
efficient use ,•md conservation of energy and water. 
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6,2. In accordance with Policy 32 I of the State Water 

Plan, · applications approved to appropriate trust 
water from the · main stem of the Snake River 
betwee,ri Milner and Murphy gauging station for diY-

. ersion to off.stream · storage during the period 
·November 1 to March 31 shall include requirement& to 

. mitigate the· impact of flow depletions on down .. 
stream generatfon nf hydropower at facilities located 
in Idaho. · 

· 6,3 Applications-and ex.istin.9pennits approved for hydropoVJer 
generation shall be junior and subordinate to all rights to the 
use. of water; other . than hydropower, I.Vithin the state of 
Idaho that are initiated later in timff than the priority of the 
application or e.:xisting hydropower permit. A subordinated 
permit shall not give rise to any right or claim against future 
rights to the use of water, other thai-t hydropower, within the 
state of Idaho initiated later in time than the·priority of the 
application or existing hydropower PL>nnit. A permit. issued · 
fur hydropower purposes shall contain a term condition in 
accordance with Section 42-203B(6), Idaho Code. 

6,4. Applications approved for on-stream storage reservoirs 
will, unl¢s:;; specifically waived by the director, require 
permanent measuring facilities both upstream and down­
stream from the reservoir. 

. . 6,5. Applications approved for diversion of ground water may 
include conditions requiring well spacing and well con­
struction requirements. . 

6,6. Permits reprocessed pursuant to Section 42-203D, Idaho 
Code, m;;iy ·be cancelled, modified or conditioned by the 
director fo mal~e the permit comply in every way·with any 
permit that would be issued for the same purpose based 

· upon a new ~pplicationprocessed under these rules. 

· · 6,7. The director may condition permits to require com• 
mencement of · construction of project works within a -
designated time not to exceed one year and completion of 

. construction of project works and beneficial use of water 
within a time nnt to exceed five years. 

· 6,8. Permitt may be conditioned to authorize the director ·to 
void the approval of the permit if he determines that the 
applicant submitted false or misleading information on the 
-application or supporting-documents. · 

6,9; The director may condition permits to retain jurisdiction to 
insure ·compliance with the design, construction and oper­
ation provisions of the permit. 
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· 6,10. Thi:! director may condition permits to insure that estab­

lished minimum. stream flows and prior rights are not 
injured. · · 

6,11. The director ..;,ay condition permits to insure compliance 
. .. with Idaho's water quality ~tandards. 

· 6 12. The director may condition a permit issued _for trust . 
· ' water to require that any ilmendrrient (Section 42-

211, Idaho Code), transfer (Se.;tion 42-222, Idaho 
Code). or assignment of. interest in the permit by any 
method whatsoever shall not result .i~ the. project fan~ 
ing to meet the public interest criteria of Section 42-
203C, Idaho C.ode· except, h_oweverJ lenders obt1'!in• 
ing title to the project through default will have a 
reasonable period Qf time, . as determined . by the 
director, to meet such criteria or to convey the_pro­
ject to a pe~son o~ ent~ty that does meet the _criteria. 

6,13. · The director may. condition permits :to insure com­
pliance with the prov.il!iiions of Title. 42; Chapter 2, 

· Idaho .Code, with otoer statutory duties; and with the 
·public interest. · 

Rule 7. Morat.orium 

7,1- Applications for Permit ·. 

7,1,1. The director may cease to approv~ applications for permit 
i11 a designated geographical area upon finding a need to; · 

7,1,1,l. Protect e:idstin!i! water rights; 

7, l, 1,2. Insure compliance wi.th the ptovisions of Chapter 2, 11tle 
42, Idaho Code; and 

7,1,1;3.· Prevent reduction of flows below a minimum stream flow 
which has been established by the director or the board 
pursuanl to applicable law. 

7, 1,2. Notice of the director's action to cease application appro• 
val will be by: . . , 

7,1,2,l. Summary Order serve_d by certified mail upon the affected 
· applicants; and , 

7,1,2,2. Publication of the order for three (3) c~nsecutive weeks in 
a new&paper or newspapers of general circulation in the 
anta affected. 

7, 1,3. Objections to the director's action shall. be considered . 
under. the d~partrrient' s· Rules of Practice "nd Procedure 
and applicable law. 

7,2; Permits· 
7,2, 1 .. To the extent a permit has not been developed, the direc­

tor may cancel, or modify permits for which proof of bene­
ficial use has not. been submitted in a designated geogra· 
phka.l area as an extension of Rule· 7, 1. 

7,2,2. Notice of the director's action to_cincel or modify.permits 
shall be by: · . .., 

7,2,2,1.· Summa.~y Order serwd by certified mai.1 upon the affected 
permit holders in. the designated area. · 

,· ' ' 

7,2,2,2. Publication of the order for three (3) conl:lecutive weeks in 
a newspaper or newspapers of general drculotion in the 
area, 

7;2,3. Objections to the director's action. shall be considered 
under the depprtment's Rufos of Practice and Procedure 
.and ~pplicablc. law. . 

Written comments concerningthe draft rules and regula­
tions will be received until January 27, 1986. Comments 
should be addressed to Department of Water ResourcesJ 
450 W, State St., Boise, Idaho 83720, · 

Attention: Water Allocation Rules. 

The foregoing Is a !rue and oe.rtlfled copy of 
the document on fire. at ttie de~t of· 
Water Ae~ouro 

S~n ·a..,0:t 


