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rn 4, 1985 

PRESENT 

wa:yne Haas 

•• , .... 

Rx:m 433L.1.:,30 P.M. 

01a:i.:man Noh, senators Beitelspacher, Budge, carlson, Crapo, 
Horsch, Little, Peavey, .Ringert and SVex-dsten. senator Olaf:roM 
was excused and senator Kiebert was absent. 

'Ihe :rreeting was ealled to order by <l'laix:man Noh. 

Mr. Haas,. Deparbrent of water Feso..lrcas, explainerl. Policy 32 of 
the State Water Plan, section by section, pointing out the variou~ 
changes and the reason.sing behind. them. (See resolution attached) 

In Policy 32A, water Held in Trust' by the State, Sel1ator Ringert 
asked what 11deared appropriated" rreant. Pat costello, Governor's 
office, believed it referred to the state recognizing Idaho Powel:' 
had a valid water right up to 8400 cfe.. other parties could still 
pursue legal arguments that Idaho PO.Iler does not have a valid 
water right. 

In reS(Xlnse to Senator R.ingert • s question, Mr. Kole, Attomey 
General's office, said the \'10.r:ding in effect ~ld giv~ the 
state a shield thrqugh the trust system to deny water permits 
that the state d,()es not feel are valid--to get around a problen 
of appropriating unappropriated water. senator Ringert -wanted 
to knCM if this was to get around other parties using as an 
argi..ment the abandonnent a..-rl forfeiture, etc. and Mr. Kole said no. 

senator Crapo questialed Mr. Haas if Policy 32B ....-ould include 
the:mal <XX>ling and he said yes. He also asked if the.re was a 
policy decisiot1 being made here to restrict the at'1¥:lUnt to less 
tha.'"'l in the past. Mr. Haas expla~ in looking at the needs 
£or the near futi.rre, it is felt the 150 cfs is adequate and th(! 
Eoard could look at the 1:IIf'OU,nt five years d<:Mn the road if conditions 
change. Mr. Haas could see nothing in the ix:>licy to discourage 
developnent at INE'I,. 

Senator crap:> had further questions rega:cding surface storago 
with regard to reb.lilding the Teton Dam. As he understood the 
policy, that dam~ not be subject to the poliC."Y if it was to 
be rehlilt. Mr. Kole said their understand.in; in looking ~t an 
11approved projec:t, 11 is that it is approved if the state permit 
is cancelled or not. Mr. Nelson was in agreenent . 
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Senator Ringert expressed concem al:x:>ut protect...i.tig water at 
the sou..rr:,e of diversion, rentioning the fish hatcheries along the 
Snake. .Mr. Haas believes the water right is protected. but the 
user :rna.y have to II chase the water. n '.the lanp.iage doos not re
present a p:,licy change. 

Senator crapo carmented he wasn't sure why the st.ate should get 
involved in aCXIUiring water for storage, Mr. Haas said by 
having this cushion it would make it easier for the state to 
manage the rninim..tn flaw and give the st.ate sate flexibility in 
managerrent. 

Mr. Oi.aµ,,an, fro:n the Water Users, said they did have sane 
concems over the m:difications of the Wate.r Plan Policy but 
they are minor cc:npared to the problems t.he:re woo1d t.e if the 
agreenent fails. ~ believes the Board has been fair and that the 
Water Users can \>.Ork with tl"JS Board t..o solve any problems. He 
urged the ccmnittoo to pass the legislation. 

Senator Budge rroved and Sena.tor Peavey seconded. the bill go out 
with a 11do pass" reccrrrrendation. Z-btion carried, 

REl:.ATING TO THE DISTRIEUT!ON OF FUNDS COI..UX:"l"ED B'i THE STATE 
DEi?~ OF FlSB AND G.I\ME: TO INC:RF,ASE THE ~S DIS'l:RIJ3(Jl'ED 
ID TH'.E Pro:DA'IORY ANIMALS ACC(X.JN'1' FR(].1 'IWELVE TIDUSI\ND OOLLAFS 'IO 
FIPff 7ttOUSAND IOLU\FS. 

'lhe proposed legislatiai ~nlld change the arm.mt of. the dis
tribution of funds collected by the Department of Fish and Game 
alloted to the p:red.ator.y animals account frcn $).2,000 to SS0,000. 

'Ihera -....ras no discussion on the bill. 

Senator Peavey rroved and Senator Little seconded. the bill go 
cut wit.h a 11do pa.ss 11 reccmrendation. 

The t:im! for the Ireeting having run out, the ccnmi ttee was 
adjwrred. 

~~ 
Laird Noh, Cbai:onan 
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BEFORE TEE IDAKO WAT2R RESOORCS SOARD 

IN THE MATTER OF 
POLICY 32 OP THE 
STATE WATER PLAN 

---~------
) 
) 
) 
) 

A RESOLUTION 

WHEREAS, pursuant to Chapter 17, Title 42, 'Idaho Code, 

the Idaho Water Resource Board (Beard) has the power and duty to 

adopt a comprehensive State Water Plan, and, 

. WHEREAS, portions of the Snake River water Rights 

Agreement (Agreement} entered into by the Governor, the Attorney 

G$neral, and the Idaho .Power Company on October 25, 1984 are not 

in accord with the State Water Plan; and, 

WHEREAS, the Board has conducted 12 formal hearings in 

affected areas of the state on proposed changes to Policy 32 of 

the State Water Plan; 

NOW, THEREFORE, BE IT RESOLVED that, the Idaho Water 
. 

Resource Board under its ~uthority to establish water policy 

amends Policy 32 of tha State Water Plan to read as follows: 
I 

Policy 32 - snake River Basin 

It is the policy of Idaho that the ground water and surface 
water of the basin be managed to meet or exceed a minimum 
average daily flow of zero measured at the Milner gaging station, 
3900 cfs ftom April 1 to October 31 and 5600 cfs from November 1 
to March 31 measured at the Murphy gaging station, and 4750 cfs 
measured at the Weiser gaging station. A minimum average daily 
i1ow of 5,000 ofs at Johnson's Bar shall be maintained. and an 
average daily flow of 13,000 cfs shall be maintained at. Lime 
Point (river mile 172) a minimum of 9S percent of the time. 
Lower flows may be permitted at Lime Point o~ly during the months 
of July, August, and September. 

Waters not held in trust by the State in accordance with 
Policy 32A shall be allocated according to the criteria 
established by Idaho Code 42-20JA. 
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The minimum flows established for the Snake River at the 
Murphy and Weiser gaging stations are management constraints, they 
further insure that minimum flow levels of Snake River water will 
be available for h.ydropower, fish, wildlife, and recreational 
pu,poses. The establishment of a zsro minimum flow at the Milner 
gaging station allows for existing uses to be continued and for 
some new uses above Milner. The zero flow established at Milner 
maans that river flows downstream from that point to Swan Falls 
Dam may consist almost entirely of ground-water discharge during 
portions of low-watar years. The Snake River Plain aquifer wh:i.ch 
~rovides this water must therefore be managed as an integral pare 
of_ the rivet system. 

The minimum flows established for Johnson• s Bar and Lime 
Point are contained in the original Federal Power Commission 
license for the Sells Canyon b.ydropower complex. By adopc.inq 
these flows r the Ida he, Water Resource Board rec::ogniies the 
importance of minimum flows to downstream uses and makes theit' 
maintenance a mattei:- of state water policy. Al"tic:le 43 of the 
power ·1icense provides that1 

ttThe project shall be operated in the interest of navi
gation to maintain 13,000 cfs flow in the Snake River 
at Lime Point (rive~ mile 172) a minimum of 9S percent 
of the time, when determined by the Chief of Engineers 
to be necessary for navigation. Regulated flows of 
less than 13,000 cfs will be limited to the ntonths of 
July, August, and September, during which time opera-
tion of the project would be in the best interest of 
power and navigation, as mutually agreed to by the 
Licensee and the Co~ps fof Engineers. The minimum flaw 
during periods of low flow or normal minimum plant 
operations will be 5,000 cfs at Johnson•s Bat •••• " 

snake River flows above the hydropowe:r; right at any Idaho 
Po'lo;er fac: ili ty· a.re c:onsidere(:l unap1:,1ropr ia ted and therefore aL·e 
not held in trust by the state. This distinction is further 
~ddressed in Policy 32A~ 

Policy 32A - Water Held in Trust by the State 

• It is the policy of Idaho that water held in trust by the 
state pursuant to Idaho Code 42-2038 be reallocated to new uses 
in accordance with the criteria establiahed by Idaho Code 42-203A 
a.nd 42-203C. 

The agreement between the state of Idaho and Idaho Power 
Company dated October 25, 1984 provides that Idaho Power's 

~-
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claimed water right of 8400 cfs at the Swan Falls dam may be 
reduced to 3900 cfs. The claimed water right of 8400 cfs is 
deemed appropriated and the amount above the minimum flow 
established in Policy 32 up to the 8400 cfs is held in trust by 
the state. The agreement further providea that Idaho power's 
claimed watar rights at facilities upstream from Swan Falls shall 
be considered satisfied when the company receives the minimum 
flow specified in Policy 32 at the Murphy gaging station. The 
8400 cfs claim of the power company has not historically been 
available during summer months. 

The 8400 cfs claimed right is reduced by the agreement to 
that flow available after satiBfying all applications or claims 
that demonstrate water ~as beneficially used prior to October l, 
1984 even if slich uses would violate the minimum flows established 
in Policy 32. Any remaining "1.ater above these minimum flows 
may be reallocated to new u.ses ,by the state providing such use 
satisfies existiti.g Idaho law plus criteria the Legislature ls 
requested by the agreement to establish as Idaho Code 42-20 3C. 
These· additional criteria supplement Policy l of· the Water 
Plan which urges that conformance with the State Water Plan be 
con~idered evidence of the public interest. The Idaho Water 
Resource Board recognizes that the specific criteria for ,defining 
public interest established by Idaho Code 42-203C are to be 
osed in ~ddition to the criteria set forth in Policy 1 for the 
reallocation of of hydropower rights. 

PoliGy 32B -__!?omestic, Commei..cial, Municieal and Industrial (DCMU 

It is the policy of Idaho that 150 cfs af water fo~ consump
tive purpoaes held in trust by the state pursuant to Policy 32A 
be realloca.ted to :me~t future OCMI uses in accordance with state 
law. 

While most DCMI l,lses are nonconsumptive or only partially 
consumptive, future. growth in Idaho's population and commercial 
ar.d industrial expansion will require an assu~ed supply of 
water. 

A continuous flow of 150 cfs provides approximately 108,600 
acre-feet of water per y~ar. This volume of water is ass ign::od 
to consumpti v-e uses with in the bas in for domestic, commercial t 
rnunic i(?al, and other ind us trial purposes. Industrial puq:_:iOSGS 

include p~ocessiog, manufacturing, research and developrnentr and 
cooling • 

Adequate records should be kept and reviewed so that this 
reallocation can be modified as necessary_ Increasei; 1n the 
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DCM.I allocation, if necessary, will reduce the amount of water 
available for agricultural uses~ The allocation will be ravie~ed 
as part of every Water Plan update. 

Poli9y 32C - Agricultur! 

It is the policy of Idaho that appropriated water held in 
trust by t:.he sta.te pul."suant to Policy 32A, less the amount of 
water necessary to provide for present and future OCMI uae9 as 
set forth in Policy 32B, shall be available for reallocation to 
meet new- and supplemental irrigation requirements which conform 
to Idaho Code 42-203A, 203B, 203C, and 2030. 

The policy allows for new and supplemental agricultural 
development through. the reallocation of water held in tru!it by 
the state. The 1982 State Water Plan allocated water for a 
minimum level of new irrigation deveiopment of 850,000 acres plus 
supplemental water for 225,000 acres by the year 2020 over that 
which existed in 1975. Thie policy re~cinds the 1982 allocations 
since there are no acres specified in that the type, 1ocatio~1, 
and amount of use is unknown a~ is the effect of the evaluation 
called for in Policy 32A. 

Ouring the 8 year period from 1975 to 1983, about l40f000 
acres of new development occurred within the basin. While the 
amount of new acreage varied s ignif ic.an tly from year to yea::, 
the average was approxima~ely 17,500 acres. Data are not 
available to estimate the ·number of acres that received supple
mental water during this period. Idaho Code Section 42-2DJC: 
limits the rate of new development in the basin abo'lle Murphy 
gaging station to 80,000 acres in any four year period. 
Therefore, th~ maximum development to the year 2020 above Murphy 
gaging station assuming no water supply constraint is 700,000 
acres. criteria placed on t.·he. reallocation of hydropo\liet rights, 
limits an the tate of new development, plus the requirement thac 
approval of new storage projects that divert water between 
November l and April l from the Snake River bet1Heen Milner Dam 
and Murphy gaging station must mitigate the impact of dive(sions 
on hydropower generation (Policy 321, r will undoubtedly limit. 
develoQment to less then 700,000 acres. 

Policy 32D - ~ydraEower 

It is the policy of Idaho that hydropower use be recognized 
as a beneficial use of water, and that depletion of flows below 
the minimum average daily flows set forth in Policy 32 is not in 
the public interest. 
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The 1982 State Wat.ei: Plan allocated l 70 ,ooa a.cre-fe.et for 
consumptive use in coaling thermal power plan~s. By establishing 
a ~inimum daily flow of 3300 cfs at Murphy and 4750 cfs at Weiler, 
stabilized flows were guaranteed for hydropower generation. ~he 
minimum daily flows for hydropowet generation are now increased 
as stated in Policy 32. In addition, this policy speclfic.:illy 
recognizes hydropower generation as a beneficial use o.E water 
and acknowledges the. public interest in maintaining the minimu.."TI. 
tiver flew at key points. My water depletion fo~ thermal power 
generation would now come. from the block of water allocated to 
0Ct4I u.ses , 

P9licy 328 - Navigation 

It is the policy of. Idaho that water aufficient for: commer
cial and recreational navigation is provided by the minimum flaws 
established for the Sftake Ri~er. 

Commercial naviga:tion ~nroute to tew:i.ston via. the Colwi\bia 
Rivet' a.nd Lower: snake River can be accolllltlodated with the flows 
leaving tdaho in the Snake River a.t: Lewiston. Above Lewiston,. 
corrunercial and recreational navigation should be accocnmoda ted 
within the protected flows on the Snake River and tr ibutax:-y 
streams • 

!21._i':_j" 32F - Aquaculture 

It is the policy of Idaho tha~ water necessary to process 
aquaculture products be included as a component of DCMI as 
provided in Policy 32B~ The miniml.llll flows est.ablishEad for the 
Murphy gaging atation should p~ovide an adequate watec supply fo~ 
aquaculture. It must be recognized that while e:x:isting wa.te.i;· 
rights are protected, it may be necessary to·construct different 
diversion facilities than presently exist. 

Aquaculture can expand wh:3n and where water supplies are 
available and where suob uses do not conflict with other beneficial 
uses. It is recogni zedf' however, that future management and 
development of the Snake River Plain aquifer may reduce the pre
sent flow of springs tributary to the Snake River, necessitating 
changes in diveision facilities. 
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Poli~y }2G - Fisht Wildlife 1 pand Rec!eation 

It is the policy of Idaho that the minimum flows established 
under Policy 32 are sufficient and necessary to meet the roinimum 
requiremie~ts for aquatic lifer fish, and wildlife, and to provide 
water fo~ recreation in the snake River below Milner Dam. 
Streamflow dapletio~ below the minimum flows is not in the public 
interest. 

The policy reiterates the view that the minimum flowa 
established in Policy 32 will protect fish, Wildlife, aquatic 
life and recreation· within the Snake River Basin at acceptable 
levels and that this is in the public interest. State law 
prov ides for the Water Resource Board to apply for: a wa teC" 
:right for unappropriate.d wa.te:i:' fo.r minimum flows necessary 1•for 
the prote9tion of fish ~nd wildlife habitat, aquatic. lif~., 
rec~eation, aesthetic beauty, eransportation and navigation 
valuesr aad wa~er quality.• The minimum stream flow legislationf 
where ·appropriate, can be used on the Snake River ~nd t~ibutary 
st~eams to enhance these values. Tributary streams in the Snake 
River Basin which the Board has identified as key river segments 
needing protection are identified in Policy 7. 

Policy 32H - Water Quality and Pollution Control 

It ia the policy of Idaho that the use of water to provide 
pollution dilution is not a.beneficial use of water. 

Existing state and fede~al water quality progr~ms should be 
sufficient to protect the current high water quality associated 
with streams within the basin. Any allocation of water for 
minimum strearttflow is directed towar·ds meeting fish, wildlife, 
and recreational needs, not· to the dilution of pollution4 

Policy 32I - New Surface Sto~a~e 

It is the policy of Idaho that applications for large sur
face storage projects upstream from the Murphy gage be approved 
"lhen it is determined tha.t those p:tojects ~re needed to meet 
new '-'ses after coPsideration of then ex.isting public interest 
criteria., Approval of new storage projects that would divert 
water from the ~ainstem. of the Snake River between Milner and the 
Mutphy Gaging station during the period November 1 to March 31 
&hould be coupled with p~ovisions that mitigate the impact such 
depletions would have on the generation of hydropower. 
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This policy addresses the approval of new surface storage in 
the basin but does not ai;:iply to alraady approved projects. A 
study of all existing social, legal and eeonomic constraints on 
allocation and use of water in existing storage facilities will 
be made to determine whether new storage projects are needed. An 
attempt ~ill be made ta modify those constraints that are fou~d 
to pre.vent reasonably full usa of existing storage. Such st..udy 
shall not delay applications for new st~rage projects. In 
additiont permits for these new projects may ba issued during the 
study !:)er iod, if they are found to be in the pl.lblic in te:res t. 
Public interest as used within this policy does not include th8 
p~ovisions of§ 42-203 (c) Idaho Code. 

"Large surface storage projects•• are those which have the 
potential for significantly impacting existing uses. . Proje•ct.s 
for ~hich approval is required unde~ § 42-1737r Idaho coae, would 
be such projects. Smaller projects could also have significant 
impacts, but $tock water ponds, and waste water re-pum9ing ponds 
would not be included, for example. 

New storage projects that would divert water from the Snak~ 
River between tle Milner and Mu:rphy gaging stations during the 
November 1 to April 1 period are subject to the requirement. 
that the impact such .depletions have on hydropower generation is 
mitigated. Mitigate is defined as causing to become less ha:rsh 
or hostiler and is·used here rather than compensate which connot~s 
equivalence. Methodology will be developed by the Water Resource 
Board for use in calculating impacts on hydropower genaration. 

Policy_l:2J - Stored Water For Manag~m._~t Purposes 

It is the policy of Idaho that reservoir storage be acquired 
in the name of the Idaho Water Resource Board to provide manage
ment flexibility in assuring the minimum·£lows designated for the 
Snake River, 

The Department of Water Resources is expected to allocate 
the unappropriated waters and the power rights held in trust by 
the state in such a manner as to assure minimum flows. at 
designated key points on the Snake River~ The impacts of ground
water use ~ithin the basin on the timing of aquifer discharge to 
the river is such that at some time stored surface water may be 
necessary to maintain the designated minimum flows. 

At this time there is unallocated reservoir storage within 
the basin which could be acquired by the -.tate. These waters 
would provide flexibility for m,;1.n~gernen t dee is ions and E) rov i de 
assurance that the established minimum flows can be maintaine::. 
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The state should aot to acquire sufficient reservoir storage for. 
this purpose, I.n the future no unallocated stored water will be 
available and it may be impossible to acquire sufficient water to 
satisfy river demands~ Until·sueh time as these waters are needed 
for management purposes, they shall be credited to the water 
Supply Bank and funds obtained fro~ their lease or sa.le shall 
accrue to the water Management Account. 

i~SS!D AND APP~OVED thi~ 1st of March, 1985 • 
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