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MINUTES

RESOQURCES AND LONSERVATION COMMITTEE

February 11, 1985

2:50 T

Room 417 = Etatehouwae

All members preeent except:
Repragentotives Wood end Srucki

Mr. Pat Cowtello, attorncy, Office of the Governor: Mr. Patc Kola,
attorney, Qffice of Attornay General; Mr. Rob Holland, Tdaho Water
Users Asgociation; Mr. Fred Stewart; Ms. Helen Chenoweth, tonsult-
ant, small hydroj Mr. Tom Nelson, artormey, Idsho Power Company;
and Mr. John lateh, Idaho Farm Burecau.

Chaf{rman Chatburn called the mesting to order,

Representative Sutton weved and Repvementative Edwarda zeconded
that the Hinutes of February 7, 1983, ba approved.

MOTION CARRIED.

#r, Cogtello told the committee this proposed lcglalation determines
that the 5Svan Falls agreement entered into by the Governor, Attorney
Genersl and ldghe Power Company on October 235, 1984, 1s in the puplic
interest. It also revokes the PUC's juriadiction to reach a countrary
finding. '

Mr. Srewart apoke ageinat 5 1005. He explained thig is gha Bill

the legislature declares whether or not the Agreement 1o accépted.
Ali of the other bills sre mandatory to it. lle diatributed (Artach-
pent #1) & copy of BOR 4B passed-in 1978, The seconded hdndout
{Attachmene #2) wvam distributed by the Idahu Water Users Asmociation,
dated January L2, 1978. (Attachment #3) is & copy of the Einal
concluslonery remsrd of Supreme Court Justiee Shepard on Swan Falls
I. {(Attachment 4 is = letter from the Department of Water Resources
vhich atates the agreemsnt, ag Wall ma the contract, ({Attachment #33
le a eopy of "Currents", & publication of apergy and water informa-
tien publiahed by the Idaho Department of Water Resources. (Artach-
ment #6) {2 the etatement of Tdaho Power Company in support of Senate
BL1L 1008, Ha atated that Idahe Power, LE they arc controlled by
Californla, can putchaae, lease, own ot otherwlse acquire any amount

of water upstream from Hells Canyon and coavey all of our water from
Idaho.

Mr. Nelson reiterated this im part of the group of billa involving
the Swan FPalle compromise. Tt has been discussed with the PUC and
they cestified In the Senate that they d1d not disagrec with how

the bI1l was drafted in its intent to affeet coomission jurisdictlon.

Representative Litrle awkad it all theae billa are passed aa written
and fulfill che agraement wade hetwesn the powar company and then
decida two yedrs from now we don't Like it and parts are repealed,
will that affect the agreement made between the power company and
the atktw,

Me. Melman answered there 18 a provision Iz the agreement that Rays
the agreement reémains hinding even in the face of changes in law,

If the legislature wang3 to unde this whole thing next year, that

i3 its perogetive. The only thing the legislature does mot have powar

te do, would be to change the contreatual recognition of the cenpany’s
water rights at Murphy gege.
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RELATING T0 THE DEPARTMENT OF WATER RESCURCES; AMENNING SECTION 42-1B03%,
IDAHO CODE, TO PROVIDE THAT THE DIRECTOR OF THE DEPARTMENT OF WATER

RESOURCES SHALL HAVE TUHE POWER TO PROMULGATE BULES AND RECILATIONS,

My, Coatello explained che purpose of rhis bill {s to provide statulery
suthority to thz Director of ths Department Watsy Hesources to suepond
igwuance of water rights permits or other action on permics or parmie
applications when nocussary. There is currently on inforbal moratorium
in cifect on Snake River wpter Tights permit applications for usas
abeve Bwan Falla dam dua to pending lirigarion over Idmho Power's
water rights at thar facilicy. Shovld z similar situation acise in

the future, the Director would have express gutherity to impose such

a mpritorium when {5 necemsary to. protect veptad water righte or to
pravent vislation of applicable minimum acvcamflows. In addition,

the Director would also be given autherity toe suspend actfon on per-
mits and spplications pending Implamantatieom of the pew public in-
terest review calied for under the Swath Falls agreement entered fnto
by the Governor, the Attornay Gemeral and Idaho Power, dated LD/25/84.
Finally, this bill wauld gfve the Director the authority to promulgate
rules =2nd regelations. Such authority 13 necessary in order far the
Bepartment to garry out the many new State Water Plan and statutory
mandates contemplated Ly the Swen Fellr agreement. These include pub-
Mg intervest review, impogition of mirigatiov coaditiond on certain
ney uses, water marksting and general adjudication of the Snake River.

Me. Chenoweth remarked her firm deala primerily in che developmenc
of small hydroprejects. Tor this weason, they have some cuncerna
abowt the bill. She referred to page 2, lines 4 throuwgh 72 "... (7}
After notice, to suspend the dasuance or further actlon on permits
or applicarions as necegsary o protect existing vested water rights
or to eosurg gompliance with the provisions of chapter I, ticle 47,
Tdaho Code, ot to prevent violacien of mindmom flow provisions of
the state water plsn. This new sectisn that is proposed wade them
realize that simply afrer notice, the Diveetor of the Department
Resources cam sugpend any furthey sction on permits, . Many people,
lneluding small hydrodevelopera, on the bvasla of approved applica-
tiou, have gubwitted that application to finangiers, along with
thely Federal Encrgy Regulatery Commission licenas. That io itgelf
has baen enough for, not only small hydro people, but alse patential
agrigultural developers to go shead and secura finaneing for the
developwent of thelr project whethar 1t be for consumptive or non-
consunptive us4. Once the water haw been pet to use, they have

a permit and the licensing procedure goes forth. However, most of
the tiwe financing is treught forth on the basls of a2 permic. If
slmply after notice, without any public hearings, these permits can
be suapended, that can be very devastating. In line 6, one of the
ceiteria 1z "..,.to prevest vialaticn of minimun flow provisions of
the state water plan® Article 15 of rhe Stats Congtitutisn which
was adopted In 1928, set forth a specific criteria by which the
state, thrpugh the department, could grant water vighta. Certainly
a mipnimum stream [low om a publie intecemt erlteria basis, combin-
ing this bill with 5 L1008, could possibly cavse a constitutional
problem. Some may find it necessary to challenpe this in another
court action.

Representative Hawkins inquired If this could be addresaed by ex-
eluding nonconsumprive permits.

Ms. Cheneweth responded that 1t tould be done 1f the lapgialature
wauld desl with the eritecis bamad oo Articls 13, which Is con-
SUmMPLive uRes.

Mr. Kole commented that he belisved Ms. Chepoweth's arguements are
withnut merit apd require some correction, Referriog to linme & ..
{7) After notiee.,.” — tha reason for that language is to cosply
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with rhe duc procasa vequirements of the Ldmhe Gonsclitution., The
reonon for the language is to llwmle what the director cam do so that
somupne after recajving noties . desives ro chellenpe what the director is do-
lug, cthey heve an Qppurtunrity to ge to court and get an order restrain-
Ing the divector frow exereising his discretion in thils area. Alss, in
relatienship tn llocs & and 7, that ilusue has heen addrensnd guite
racently by the Tdaho Supreme Courk in Lhe Uidden Springs Trowt cuue
whieh olearly indicated there wiu no eonstitutional prolilbitian with

the dirertor suspending permicts or imposing new conditiona upen permitw.
Thw pravizion here 1s Inteoded to ¢t 48 & limitatdon on the divestsr
ias cpposed to granciepg Luim additiscal ppwer.

RELATING TU WATER RIGHTS; AMENDING CHAPTER 5, TUTLE 61, TDANY CODE, AY
THE ADRLTLON OF A NEW SECTION B1-35024, IDAHG CODE, T DPROVIDE THAT CALK
PGN_SALE OF A FUBLIC UTILLTY % WATFR RIGHT SHALL ACLRUE TQ TUE RENE-
FIT OF THE RATEFAYERS. .

Mr. Gogtelle stated this propozed legislut{on would clarify the ap-
propriste rate-waking trestmact of gain upon eule of a public yril-
ity's water ripght for hydro-power genaration. Ewxisting law would
prohahly reguire thar gain upon such sale would benefit rarepaysrs
rathes than utility cempany shavvholdera. Tt is extremely difficole,
if wor impossible, to =ell & hydropower ripht withourb selling the
Facilicyy too. lo ordgr te do thar, the uwrilicy would have vo get
the pecmiasion of the PUGiand unleas the person acquiring the righe
wis golng to use it far a focility, they would have te get approval
of the divestor of the sdepartment far o change in the mature ol use.
IF ft is & large cnough hydtoproject, £t would Rlzo require the
approval of the legixlaruve,

Chafrman Chatburn meationsd the guestion was brought to his atten-
tion - what if there was a lesx on the sale - would the custumer hesr
it.

Mr. Nelgon answered that the prohibltien of zale arose with the Luchy
Peak preject asd le i3 a much differenc problem, What if Idohe Fower
Company snld all its water righes - 1t would necd Federal Enecpy Reg-
ulatovy approval, PUC approvel, Department of Water Resources approval
and then approath the legislature. He said it ig ridieulous to con-
template & situation where all the physical and legal constraines
could be met on sclling that warey righe.

RELATING 10 WATER RICHTS FOR HYDRUFOWER PURPUSES, AMENDING SECTIQN
42-703, 1DAHG CODE, TO REDESIGNATE THE SELTIQQ, TO MAKE CERTAIN
ORGANIZATIONAL CHANGES AND TO PROVIDE FOR THE MALLING OF NOTICES TQ
PAID SUBSCRIBERS; AMUNDING CHAPTER 2, TITLE 42, THAHO CODE, BY TIL
ADDITION OF & NLW sicTIDN 42-2038, IDANG Con®, TO PROVIDE THAT rHE
DIRECTOR OF THE DEPARTHWENT OF WATER RESCURGCES SHALL HAVE THE AUTHOK~
LTY T SuueggxwﬁTz RIGHTS GHANTED FUR FOWER YURPOSES TO SURSEQUENT
UPSTRFAM RIGHTS, AND T LIfLT PERMITE OR LICENSES GRANTED FOR POWER
PURPDSES Tl A SPEGIFIC TLRM; AMENDING CHAPTER 2, TITLE 42, 1DAHO
CODE, BY THE ADDITION OF A NEW SECTION 42-203C, IDAHU CODE, 10 PRO-
VICE THAT THE ONRFARTMENT SIALL CONSIDER CRITERIA WHEN AN APPLICANT' s
éPFRﬂPRl&TIDH WOUTLD STCNIFICANTLY REDUCE THE AMUUNT OF WATER AVAIL-
ABLE FOR A SUBORDINATED POMER URE; AMENDING CHAPTER 2, TITLE 42,
IDaHC CODE, BY THE ADDITION OF A Ntw BRCIION 42-2014D, 1DANO COQE*

pA S PRGUIDt THAT THE DEPARTMENT SUALL REVIEW ALL PERMLTS LSSUED PR[BR
TO fWE EFFECTIVE DATE DF THIS ACT; PROVIDING THAT THE PROVISIONS OF
THLS AQT SHALL NOT AFFECT ANY INTERSTATE. COMPACT; AND PROVIDING
aLVLRAB*L11¥ .

Mr. Costello said thiu bill is the centecpiece of che 5wan Falls
agreement. This legislatioo Implements the stave's authorlty
under the 1928 Amendment to limit and regulats the usc of water
fur povwer Durpuded.
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He coutinued by axplaifing Sdetion 1 #ould add new notire aod pub=
lication tequirements when the Department of Water Remources recelives
2 water right applicktion. Section 2 ascw out the natura aod extent
uf warey rights for powar purposes; Existing hydrspower rights which
are snhject to velld enfereesble gubordination conditiona are unaFfected
by this legislation. Existing hydropower cvights which have not been
vffeerively eubordinated ahall not be ‘subject to dapleticn below any
applicable minimum flows established by the state. Hydropower rights
in sxgeas of euch flows will be beld in trust by the seate and ave
mubject to aubordinaticoi And Eo deplecion by lawful baneficial umes.
In sddition, if cthe holdwy of such B hydropowar right snrers into an
ereamant with the stata defining the extent of igg hydropower right,
the tight will remain unaubordinared to tha extent provided by tha
agresment. Such agreements must he tatifled by law, and patlfication
of ona sych agreement 1 conferred by this mection. " Futurs hydrupowver
water righes could be sybordinatad to future upstream bensficial usee.
Sectlnz 3 axempty existing licenscs Erom the subordination authority
granted undar Sectionm 2. Section 4 'provides additional criteria

which must be met vhen applying for a right to appropriate water
avallable duoe to & subardination comditiom. Protearors have the
burden of proviag the applicant has nat meét these critecia., Section 5
makes pending weter right permits subiect to the new criteria impaged
by Section 4. Sectfon 6 saves exiating compacta from this Act.
Sectipn 7 declaraes pTGV1310nB of thie Agt to be aeverable. Hs added
that direct pump diversion out of the skream down near Murphy gage

{2 probebly going to bo diafavored because it is exAct ope to one
deplueion immediacely during the peak frrigacion season, O the other
haad, ground water diversion fyrther away from the stream, the lmpact
is not immediate and is also spread put through the encire Fear.

Mora agriculture can ba daveloped for the mame amount of stream flow.
It alao encourages the development of mew uses whirh ereate jobs.

Representative flansen aaked LF the time arrives for rebuilding the
Teton dam, there would not be 2 problem.

Hr. Coastello replléd_thnc is :arré&ﬁ.

Represencative Edwards asked whatever happened to the old critarda -
firat in tiwe. firet in right. Sha asked why pew criterfa 1s neaded.

Mr. Costello rempondad that this 1g the first gritielsm chat 13 made
whenever someone hag proposed some kind of eriteria bmyond first (n

time, first in right which the constitution guarantees. The key ia

the righi 18 to appropriate the unsppropriasted waters of the atate.

Undet rhis agreement they have setup A system where there ia no up-

appropriatwd warers on the Snaka River drainsge above Swan Falls,

Representacive Edwards continued har question to include that this
applics to every river in the state of ldehoe.

Mr. Cpstello anawered it would apply to system that had m Swap Falls
type situation.

Represencative Edwards inquired if thim only applies to the Spake
River basin,

tr. Costello repllied that it is not altegether clear 1f thers ave
other vivers in this situatisn.

Mr. Kole referred to first 4in time, firat In ripht. He gaid to
look at the second page beginning with Iine 21 throngh 40. There
are a mumber of criteria theve that apply te iimit the firer in
tima. first in zight.

Mr. Holland told the committec that this a compromime for everyome
but endorse the 4ntire Swan Falls paskage.
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‘ Mr, Hetch said the Idaho Ferm Burmau aleo supports the egtire pro-
' posed legisletion.

st

v RS 11430t RELATING TO WATRR RIGHTS FOR HYDROPOWER PURPOSES; AMENDING CHAPTER 2
; TIILE 42, IDABD CODE, BY THE ADDITION OF A NEW SECTION 42-203B, IDAHO
'CODE, TO PROVIDE THAT TWE DIRECTOR OF XEE DEPARTMENT OF WATER RESOURCES

SHALL HAVE THR AUTHORITY TO SuBORDIRATE RIGHTS GRANTEDR FOR POWER PUR-
POSES TO SUBSEQUENY UPSTREAM RIGHTS, TD LIMIT PEEMITS OR LICENSES

CRANTED POR POWER PURPOSES TO A SPECIFIC TERM, AND TO PRUVIDE PACTORS
THE DIRECTOR OF THE DEPARTMENT OF WATEH. RESOURCES 18 TC CONSIDER IN

LIMITING PEBMITS OR LICENSES FOR POWER_PURPOSES A SPECIFIC TERM,

Ma. Chenoweth poinced cut thia affects only bydropower vighta,

Chairman Chatburn aaked 4f thia elfminates pubordioetion for swall
hydropower, - e

Mu. CMMWeth answered that subardination would atill apply 1f there
werw aAn ypstream vaer but it would give them an actual water right.

"HOTION: Repregentative Edvarda moved and Eepreaentative Winchaster secondrd
that KS 11430 ba intrcduced. X TRUREY-}. e et

MDTION CAR.RIH!

The meeting #djouxped at 5:20 PM.

“Linda Magstadt, Se¢tetiTy

o —

B
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AFFILIATED WITH NATIONAL WATER RESOLACES ASSOCIATION
AT06 FAINVIEV AVE. ’ BOMSE, IDAHO 53704
: TELEPHONE 3755134

QFFICERS
ART EOSKELLA X SHERL L, CHAPMAN

Prrviceny Earcyiive Rirecoor—
CHARLES ROSEBEMRY

JOHN &, RE#SLT
Pireceer, NWAR - -
DIRECTORS Jenuaty 12, 1978

LEIGM CHANTRILL
Wmciniy - Drixrse ¥

e A orict 2 Mz, Reed W, Bud
i ADY STAOSCHEIN ’ ’ ke
S Dt Idahe State Legislature
Buriey « Dhatricx & State Capitol Duilding
JOSE BARINAGA Boise, 1daho 83720

arzle o {ntrigr §
TED DIEMY '
Jrrome - Diairket &
EATCAEATAAR Dear Mr, Budge:

Hovagets » Onsteny 7

O raraeionn - Dutiet 8
-Gkgrpesonn - Phird :
“”—T‘_f"‘ji{f'_"é:;:' The Tdaho Weter Users Asceciation supported rhe pasgege of Houss Bill 14
Lﬁf;:pf&i‘f%ﬁmm during the First Repular Session of the Idaho &44th Legislature. It was
CMARLES YO5T our gpinion that the Legislature is the true reflective body of the wighe
.. . ».3‘5;“&';;?“""“” of Idahp citizens and that the implementation of the Idaho State Water
' e Do 12 Plan should be with full Lepislative approval, Even though more than
St D 13 half of the recommended policies require specific legislation for adoptic
A O e riss 14 it was our feeling that the Department of Watar Resources and the Water
ng;*;;g;«;g;; Hesource Buz}rd should‘bc guided by decisions of the Lagl}ﬁla?ura in their
o O 16 administrative direction, 1t was to this end our organizatien supported
Mortaugn 1, Quarig 7 the enactment of HB~Ll4,

ASA TEURAMDTO
WhpckTpoy « Chptelpt 18

COMMITTEE CHAIRMEN Our Association presented oral testimony at twe of the hearings held by

CHARLES YOST the Interim Legislative Commitiee organized by the legislature and sub-
m‘;;’";‘{;;‘%a mitted detailnd written testimony om nmearly all of the pelicies and
e AREVE recommendations for consideration prior Lo the recomsendation to the
L Legislature in 1973 by the In?er:?m Cemmitten., Aftar reviaw:‘.ng the
m‘;‘:‘?.-?;;’ﬂh d__ﬂ_f:isibns of that comnittee, it iz th? feeling of the Board of Dizectors
Yo taneE of IWUA that the considerations and wish=s expressaed on hénglivi-ugri=—
tmn&,i::::ﬁi’;m'm culture were ignored to a preat extent, The ‘L‘G:ggf;:zmnnd;g:ian of Tthe
J AM;’;’“‘“‘” S;mommittee has resulted in two major piohlems thar '.zj_ll face the Lapiz-~
€. STEFREN ALLRLD lature and the apricultural covmumity.thie year. The firsz is that many
o of the paligies and recomendacions suppoutted by IWUA as being beneficial
mmt‘a‘?u'é}""’“ to the agriculbural comnunity werg Tejected in the recommen? .ion of the
Raroeinin Member Interim Committes, Tha zeceond is that the recommentlations have xesulted
in & great deal of support for the "Hydropower Protection znd Watar
Conservation Act,' an initiative supported by such individuals as John
Pegvey, Matt Mullaney, Mary Meek, Jeff Fereday and others. That initiari
.. . i{x econsiderad. bv owr orcanization. as probablv the most Jangersus and
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destructive act that .could be pushed upon the agricultural sector of
our econemy, Unfortunately, the backers ¢f this initiative are now
finding a great deal of support and, in all likelihood, the meazsure
will be on.the ballot in 1978, It is tha feeling of the Board of
Directors pf IWHA that unless a significant pertion of the State Water
Pilan is enzcted during ihis session of the LegislatuTe the environment
groups in Idaho will be successful in getting the iniriative passed,

It is for the above described reasons that the IWUA Board of Directors,

at it's winter board meeting January 4, 1978, took several formal actic
that will govern our position through this Legislature. The first is

that our organization would suppoxt a repeal of House Bill 14 enacted

last year, It is our opinion that because more than half of the State
Water Plan will require legislative approval through specific legislatd
we will still have an opportunity for significant imput Iinto the prima:
policies and recoomendations included Ia the State Watex Plan. Secondl
the removal of the legislative tatification would allow the Water Plagp
to be formally adopted, which would take 2 preat deal of steam out of t

momentum developed by the backers of the initiative petition,

Qux board, additionally, directed the Legislative Committee of the
Lssociation to meet with the Department of Water Rasources and the
Water Resource Board to formulate legislation regarding policy recom=
mendations #1 and {#6, the areas of widest controversy and differences
between the Board and the Water Users Association. That meeting is
scheduled for the 19th of January and it is my hope that a cowmprouise
acceptable to all might be developed in order to resolve the controvers
Even though there are many areas within the Stare Water Plan that will
requizre a good deal of debate, negotiation, and compromise, the
enactment of the "Hydropower Protection and Water Comservation Act”
would not allow any compromise nor would it provide the safeguards fox
vested water zights and the agricultueral and industrizl comounity that
can be achieved through specific legislation. As we all know, adminis-
tration through initiative can be disasterous., It iy my hope that this
letrer will explain the position of the Association and the reasons for

. the shift in our direction and I would be most happy to visit with you

on these or other issues.

Thank yeu for your cooperation In this matter,

Sin;zgii:§§§§;§z§§ﬁf

‘Sherl L. Chapma
" Executive Director

SLC:kje



The judgmenc af rhe discoier courr ia aEf rmed in parc,
.. TeVersed in park, and remanded.  Each parcy to bear (s ’M
cRsLs, I
BAKES, C.J., McFADDZR, RISTLINE and DONALDSON, 1., concur.
(McFADDEN, J., regiscered his vore prior rg his
) TECiTemens on Augusc 31, 1982.)
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Idaiho Power hu not wvaived Lty compensation for any cxk:lns of irs
Swan Falls vater rights. Having differed in the h:cg,-: Wu
conclusions from the decision of the districr SOUTE, we Busg
remand this cause for further proceedings on the fasues of
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' Swan Falls without paymenc of compensacion, We have nacg spec{fically
dealc wich a number of arguments raised by the parries uvhich ve
deen to have been subsumed by our discussion of the fiasues, and

therefore, we incimace no views on che validity of those A;'gument:.
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"’.wéjgg:_ﬁg@?‘f’:’ STATE OFFICE, 450 W, Srate Straet, Boise, ldaho
JCHN Y. EVANS Maiting addrass
I Srarehouse

Boise, Idaho 837

A. KENMETH DUNN (208) 304-444¢(

Do ecee

February 11, 1985

Nonorable Mark Ricks
Idaho Senate
Stavtehouse

Boise, IO 83720

Dear Sonator Ricks:

2.

At your request I have had the flow rates represented by the water rights
dismissed from the "7500" lawsuit added up. The results are as follows:

Rate of Flow in Cubic
Feet Fer Second

First Dismissed ( 14,084.85
Second Dismissed i 345,09
Third Dismissed 615.43

TOTAL 15,045.47

This flow rate should not be used to draw conclusions as to the effect of
Lhese dismissal$ on either the flow of Snake River or on Idaho Powe

r Company's
water rights because of the following and other factors:

1. Part of the dévelopment has been completed and the river flow has
already been affected.

2. The uses do not all oceur simultaneously at peak diversion rates.

5. The uses are at least partly non-consumptive and a significant amount
are totally non-consumptive,

4. Return flows will significantly alter river flows.

5. The diversion rates for cach of the rights represent a magximum rate
which if ever fully developed would only he used for a fraction of the year,

Effects on river flows are probably more directly related to the consumptive
use, that is to the amount of water actuall ermanently removed from the river
Y
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Honorahble Mark Ricks _ -2 - _ February 11, 1985

system, The information available does not allew an sccurate estimate of the
consumptive use attributable to the rights involved in these dismissals.

The estimate cost of gémerating this number was .§640, However, the infor-
mation concerning which rights have been dismissed from the lawsuit has been
retained in the computer so that further manipulations of the data can now be
readily made if you have need for more information on this matter.

NORMAN C. YOUNG
Administrator
Resource Administration Division

Sincerely,

NCY:alw
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\ STATEMENT OF IDAHO POWER COMPANY e
IN SUPPORT OF SENATE BILL 1008 e IzEn
q. Presented to the Senate Resources and Environment
Committes

January 25, 1985

This statsment is not intended &fo be a detailed
analysis o©of the bill, Dbut to respond to certain comments
concerning it. As a preliminary explanation, the combining of
gertain exhibits to the Swan Falls Agreemant into 5B 1008 has
made it somewhat awkward to dafine the Clompany's position eon

parts of the bill. Idaho Power Conpan 3 pow.reguired by the
Swan Falls Agreement £& Support Beckbiofn of SB 1008, Towms—Tm
DAY S S the printe 111, Pbecause ita support of that o
¥ IST1 e et Eplicatliong o a voluntar rangter o s -

er rignts. n ract, = pazia for Section 2 Is the State’s
h:%ulate and limit" the use of water for hydropower
purposes,

The application of Section 2 to the Idaho Power
Company's rights deserves some discussion. Under the agreement
of October 25, 1284, the Cohpany's rights in excess of the
seasonal minimum flows of 3900 cfs and 5600 cfs at the Murohy
gage are unsubordinated but subject to reallocation pursuant tc
state law, The trust provisiona of Section 2 do not change

“ that status. fThe xights are still unsubordinated and still
protectable from uses not in conformance with state law. The
state, as trustee, can protact those rights, and so also ¢an
Idahwy Power Conpany, as beneficiary of the trugt and as user of
the udnsubordinated water right.

One further comment on this subject is ip order.
Testimony has been submitted on bebalf of the Attorney
General. Those comments were not reviewed by the gther parties
to the agreement and do not necessarily reflect the views of
anyone but the Attorney General.

One - acknowledged typegraphical error is on page 3, of
the Attorney General's testimony, +0o the efiect that the
Governor, as trusrtee, would be smpowered by Section 2 of SB
1008 to release trust water Lo new uses that comply with state
law, Those decisions would be made by the Idahe Department of
Water Resources under the c¢riteria set out in §42-203C Idaho
Code, not by the Governor as trustee,

Specific comments on SB 1008 are: N
._e—-—'-—‘—-\\_‘_“_w‘__,’l___,_a—'" e e e e i ™
f Section 1, Page 1, lines 37-40, A comment was npade

2 f that this publication requirement was excessivc. However, if
i

10 efs were applied at the rate of one-half inch per acra, “he i,

10 cfs would irrigate 1,000 acres. This is a substaatial
} development, and is deserving of statewide notice, )
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Section 2, page 2, 1lines 42-48, Certain comments
which have been made relating to this section are potentially
misleading, in the context of dus process conesrns. A
subordination c¢ondition inserted prior to development of a
hydropower project is much different in effect than one socught
te be inserted after license procedures and construction ars
conplete. This distinction needs to be Xkept in mind when
dlscu551ng this section, particularly if claims of viclation of
due process of law are advanced.

Section 3, lines 14-28. Some gquestion was raised
concerning the application of the ceriteria ke non-icrigation
uses, As written, and as intended by the parties to the
agreexent, rhe family farming tradition [ii1) and the
development cap (V) would have no application to non-irrigation
uses and would be ignored in the reaview process, Irrigation
uses not invelving the area. above. Swan Falls also would not hbe
subject to the 20,000 acre cap.

Concern was also expressed that {V) was a directive to
allow development of 20,000 acres per year, regardless of the
impact of the other criteria. fThis connmrn focuses only on he
word "conforms” and ignores the words "up to" and also ignores
the next sentence which prohibits giving more weight to one
factor than another. The interpretation advanced as a matter
of concern would give conclusive weight to (V) in derogation of
the other factors listed. §42-203C(2){(a}(V) was intended as a
cap, and does not compel the approval of any amcunt of
development which does not meet the other criteria listed.

Ancother concern expressed was over the perceived need
to weight the criteria. The criteria are weighted in the Dbill:
"No single factor . . . shall be entitlad to greater welght . .

it

v The weighting established by the hill is obviously <that
all facters are equal in weight.

The relationship of existing criteria under §42-203A
t the criteria set forth -in §42~203C has been questicned,
§42-203C specifically requirss a three-step process:

1. Review of the proposed use under existing
criteria, including local public interest; (§42-2033)

2. Determination of the question o©of significant
reduction of water available for hydropower purposes; (§42-203C)

3. Determination of public interest under §42-203C,
It is clear that 5B 1008 dees not. and cannot, adversely affsct
use of existing local public interest criteria, since that
review is required by SB 1008 to be separate from the §42-203C
review,
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If the existing loeal public interest stapdard of
§42-203A is inadequate to permit review of all relevant
factors, the parties to the Swan Falls Agreement did not
address those issuess in writing §42-.203cC, Any claiped
inadeguacies of existing standards should be addressed by
separate legizlation,
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