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t-1.INtrr:e:s 

RESOURC~S AND.£2!S,!!l,V_~TION r.OMXInEE 

Fobtu~ry ll, 1965 

PLACE: Rl)()nl 4n - Statl!:house 

PllESJ:Jff; All mHlh-fl ra p,:-esent exc.ept: 

fXCUSgD: Repres~ntat1Ve~ ~ood and Stu~ki 

GUESTS: Mr. Pat Co ■ t•llo, attorney, Office of the r.overnor~ ~r. Pnt Xol1, 
attornl!)" 1 OtH 1:1!: of Attorney General; Mr, Rob Uol111.111:t • Id11hg Wa t•r 
Users A.!):!'lnC:i,lti1m; Hr. FTed Steliil';n:t; Ms. }lelen Chenowll:thf co,ns11lt­
ant, sm~ll hydro; Hr, To~ Nelson, a~torney, Idaho Po~er Company; 
and Ml'.". John lt:.i 1:.e.h, Ic\1100 Fi)TM Jlurc:ilu. 

Ch<'.!irman Chatburn c111 le~ the meeting to order. 

MOTTO~: R~preaentative Sutton ~ovcd and Rl!p~t"tntntlvc edward~ second~d 
that the Minute~ of February 7, ljB~, D~ npptoved. 

MOrION CAR.RIED. 

S 1005: Mr. Co5tcllo told the ~~mittee this propoeed lc&ielation de~er~int~ 
tha.t the. S1111n !'3.lls agreement entere.(I into by the GQvernor, Attornl!.y 
GeneTsl 11nd lJo.hu Power Comru1ny on October 25, 1984, is in the ~ubl1c 
interest. It alsg revokes t;hi: PUC' a juTifl<lictio11 to reach .'I. contrary 
{ln,:ling. 

Ht. S~ewart spoke again9t S 1005. Ra g~fl•ined chi• i~ th~ bill 
thm l~gialature declares wheth~r or not the Rgrcem~nt 1~ accept~d. 
All. of tb(I other bills -'!lre mandatory to i.t. Ile di.at.Tibutell (Ana1:h­
qie:nt 4 l) ll ~opy of HCR 48 paeiu!d·,in H75, 'l.'he aeconde(l handout 
(At tac:lunr.l.n t t2) llfS..!! d 1str ibutE!d by the ld;1ho Hater ll.~e rs As1rnciation, 
dated J~nu~tf 12, 1978. (Attachment 13) is a c:opy of the final 
c.oni;.luslonary t'1tll'(b'l'~ of Supreme Court Justic:e Shepard on Swan F'a:11s 
I. (Attachment 4) 1a • l~ttl!:r fro~ the Department of Water Resources 
"l'hlch at-,tes the agree111@tit, 11.rl vell as trie contract, (Attachment #5) 
iii: a cory of "Currents", a pubHt.i1.tio11 of ~nti:gy i,nd w~tl!.r infonu1-
ti1>ri published by tb<: Idaho Depat:t.ment gf \Jater Rl!.tlourceR. (Att.ich·­
ment 66) b the atatement of ldilho i'ower Co111pany in 1wpport of S:enatE! 
8-111 1008. \.ht 1'1hted that Idaho Power, 1£ they 3re controlled by 
Cs.1:!.fornla, 1;11-n purchase, lease, o~ o-r otherwise acqu!r:e any amount 
of water 11pstr-ea111 £r0111 ll~lls Canyon and coovey all of our water from 
Idaho. 

Mr. Nel1:1on reite,ated thi, in fart of the g-roup of bills involving 
the Sw:in Falls co111.pro111he. T.t hu b~en d;l.scuased w-1.th ~he PUC and 
they ~e$tified in the Sen~te tbat they did n0t dt~•aroe wi~h how 
the blll w~, drafted tTI its intent to atf~ct commission jurisdiction. 

Repreaentst1v~ Littl~ ~ikld it all theAe bills ate paS&Bd as written 
,rnd f'ulfill r.be agre!!tn!!nt m.11.dl! hi!tWHll Che powin: CQIQ;ptL!lf aad d,en 
~•c1dt two yea-re from now we don't lik• it •~d p~rt~ ar• re~11l1d, 
will that ~ffe:c.t the ai:reement made between the po111er co11111:.tn)' nnd 
thet at•tt, 

Mr. lielRan ,1i,.$wi=ncl there i.s a proviR:l.an ln the agreement that !:l,,ys 
the 8gteement rtm4in~ ~inding even in the face nf changes in law . 
If tll~ lep;islaturt w.rn~.s to undo this whole th!ng next year, that 
is its perogative. Tne 0nly thin~ the legislature ~oa~ not have power 
to d0 1 would be to change the t~ntr1ctu1L ~~cogniti0n nf th1 co~p~ny', 
'later rt3ht~ it Murphy gag.e. 
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RE.U.1'INC TO TRI. D£PAk.TtIEN't OF WATD. WOURCISp N1ENIJING SlCTlOJII ,'42.-1805, 
lD~J!.ll;L TO P.ROVlDI THAT THE DIU:CTOl O!.,TBE DEPU'l'!ml'l' OP WAT_? 
llESO\J'RCES S'IW..L HA.VE TltE 'POWEii. 'rtl l'RO'Mlll.GA.il Km.ES .Mm lt'&Clll.ATlDNS, 

Mr. c~~tello explained tbij purpose of thts bill 1• to prov14• statue~~, 
authority 1:0 the D1t'•ctM," ot t~e De.pa.n111e.nt 1,/•t•r Kno11reu to 1n1,pend 
1,ewuanc• u! watet' ri1ktt pt:rwaita ot" otbei:- o.cUon on per■f.t• or purdt 
ap~lieatton4 vken nCc••••ry. There is ~urrent:17 on 1~fnr•1l Mracnriu~ 
ln uffect oa Sna~e ICJ.v•~ ¥nt,r ~iglts permit app11C&tit;,r1I foT ~~•• 
~b~ve Bwaa F111a dam du tu pending litigatian 0'9'8~ Id•ho Power's 
l;lat:er :rilh.t• at t:hat: h<:1U.t1- $hu'2U • sfni.lar dt:\lation •dse in 
tba futuTe. t'lu!. Dtrector vo~ltl ha~e e~pres, outho~1ty to t•po•• au~b 
a •Otttorium when 1a ~•~•~•~ry to.p~ote~t V11:lt1d waecr risbt• or to 
pravcnt violation of applteable 'llli.n!m11111 strcamflowa, In oddit1nu 1 
tne D~~,ctor would also be &ivan •uth~~ity to suspend a~tiDn Qn per­
mits 3nd applications pending 1mpl•~•ntatto~ of the n~w puolit in­
tere~t review ca11ed for under tb• S~an Fall• agree111£nt entered in~o 
by tlle Governor, the: Attoraey G1mero.l snd ld,iho Powar, dated :t0/25/84. 
Ftnally, this hill would give the Director t~e authority to p~o-.lgate 
tuba and re11111l.atlo,.,.1. Such authority ls nei:essary f.n order {or the 
ne~~rtment tD c~rry out the many nev State W•ter Plan and statutory 
Marul.ates contemplated by the Swea Fall~ Qgre~ment. Tlleaa include pub­
l1e jntet"est review, i•~osition of mittgstio~_coadit1one on c~rtain 
ue~ uaes. water marketittg and general •djudi~ati~n af the Sn•~c River. 

Ms. Chenoveth -remarbd het ftra deal~ primarily!~ tho d!~elopment 
of R.all hydroplojeeta. Fo~ tbia xtlSDn, tbcy have same conceros 
about t:he 'bill. She referred ta page 2, lius 4 through 1 " ••• (7} 
Aft~r notice, to smend the issuance or fur~~er action on per•!t~ 
or applications as necc1•m to protect exi~tiag v&•t~d waior ~,ghts 
ar to 1!11■,Lre compliarn::e 'llith th• prov:1.,:1.ona a£ cbapt.er l, tit.le 42 • 
ldaho Code, of to prevent viol~t12,~ of ainimuwa flow p~oviatons of_ 
the s~ate WAter plan, 'Ihi~ ne~ s•ctie~ t~at is propo■ed made them 
re~lize tnat aia1ply af~er notice, the Director of the Oeparc111ent 
Resources can ,1.1.11~end a~y furtb•r act1o~ an permitR,. Many people, 
including m,,all h7drodevelopera,· on th• basis of approve4 applie.a­
tioQ. have aulrmt~tcd tb~t ap~ltcatlon ~o f!naneiers. alon& wit~ 
their Federal Energy aegulat~-ry CC1111111iesion license. Tb.at iu itself 
haa be.en enousb for, not only small hydro people, but alao potential 
asclc:ultural devel.Opl'rB to &o ahead .tnd securei fin.11.ne,in,g for the 
devel~p•e~t of their praje~t vhe~h~r it be for con•~tivt or non­
c.aos\1mptive uH. Once the ..,ater 'II•• 'l:,4en ppt to use. tt1e)' have 
II. peT~it and the licen9ing procedure goet forth. ~owev~r, most of 
the time financin& is brought forth nn the ~•sia of a permit. If 
simply ~fter uotic~, without any p~blic beari~Rs, these pe'{'llits ca~ 
be su5penJed, that can be very devastating. In line 6, one Df the 
i::d.~etia is " •• , to preveat vJ.al.at1on ·of mi.ailt.WIL fl.ow provtaioQS of 
the .-t.ate water plsn,1+ Artide 1S of the StaU Cantttil:Ut:lon which 
waa •4opte~ 1n 19181 aet forth a ~pccific ~ril•~l• ~y w:htcb the 
state, th~ough tne department, eould grant vater ti~ht•• Cert$inly 
a ~inimum str•a~ flow o~ a public in~o,~•t criteria b3si•, cQ-bln­
lng ~his bill with S 1008, could pQssibly caupe s conatitut1ona1 
p~ob~em. Sorao may !ind it necess4ry tQ chall~nge thia in anotber 
co1,1rt action. 

Rcpresantative Ha~kin~ inqui~ed 1£ tnia could be ad~rcased by ex­
cluding nonconaumptivc peTillita. 

Ms. thencweth responded Chat tt could be done if the legi■tature 
.mulJ de#l with the critetia baaed on Article 15. vht~h !c con­
sumptive 11•••· 

Mr. Kole co1111De.nted that he believed Ms. Chenowetb's arguement& arc 
withnL1t merit and re.quire some carTection. Refctting t:o line 4 ", •. 
{7) After notice ••• " - the rcasoT1 far t.hat l,11nguage is to co:llply 
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111th ~he due ptO(:&•:\ re<1uinrn1ents 11£ the td■hg C¢,">.Stitution. The 
r!f,0$t.,1\ for tb• l•tiS,li3te i6 to limlt w!:.11t tt,e rllr~ttc,r can do <;O th,1t 
:.;vtr,l.:t.>Tlt. ,iftet rateJ,vJ.n, :,otic-.,,,desire;, cu d1alle.njte ,.,11at tl·,,: dlrcctor is do• 
lng, tr.ey hs.ve ilfl op,IJri:Un'i.ty to go co c11urt and ~et i.\n ot:dcr restrain-
ing the di n,c tQr. frl>'lll 111111·r.1::..!:,,:; hi.,; d i:sc:,:-etion in t.lt t, artsil. Ai:so, in 
relationship to ll"c& 6 &n<l 7, th~t i~ ■ue has been ~~dr1n~~d quit~ 
1·2,'1111dy ~y the ldahu Supreme ~:,;.,1.Lrt !n l h" lliddcn Spr i11~1 Tt'IH>l CUIUl 
..-htch di:.ic-ly indicate;,:) there Wt\~ no cC1r.st{tutit>na.l pTl;'thlbit'l.<lfl wltl! 
the dire-r.tut :.u.spe::ultng ••ermit!I ot" impc:,1 ini:1 new ~vndit'l.on■ 11p0n ptr1111 ru, 
Thi." pravh{cm here is fntl.'ud'"d tn l\~,t ,_s II lim'l.ttot.itu:i on I.hi dtru:tor 
.;:; CJ?pa111;,:,I to grantin& ltlm additi1>1111l 111!1.'er, 

~_El.ATlNC TO WATE¥ .. RT.Glll'S; AM.e;Nl)l~C CIIA~TIIB .. 1, TU!.1£J,li rnAHo Cl?,01!'.. RY 
IRE t,.D[lll"lO,~ OF A NEW S_ECTlOM ~l-5P_2JI,, IDAHO coui:: .. I TO rR(?VJ.DI!. THAT (;,\f!<,: 
UPON SAL,E. Of A PUl!LlC unu 'l''l' 'S WATER RIGlli" 5HA1,L ACl:ltl/Y. ro rui=: RtNE­
nr·oF rnE RATEPA.YE·RS.. • - ~-

~lr. ,~c~tdlo state,<,) this pr(}p,,;:e,,J kgilol.llti!Jfl 1Jould c]1n-1Iy thl! ap­
pr<ir~ i.ite i:ltllt ... 111.(lkln~ tre.~trn,%t of gain ll[101\ ~;al ■ of a publi~ ucil­
it;'1, 1.1ater right for 'llydrn-pc-w,er g,ener.atlon. ExS.sting l;:i1, would 
prohah\y rcqui,I! that ,ll,iin upon !.l\l0:::11 sale wouliJ benefit rate.payer:< 
rath~( than uti.Hty ct>mr,11.ny .':lhi'.'!1'.•:h,;ldera. H is sXtT('111l"ly difficult, 
lf •10l impos~1.l>le, to 1'!!:l,\ .'.'I hydropower t·ight witJ1out selling tho:: 
ft1cilHYi t.oo. ln or,tif( t., d.o thR.t, th(• u1:il1.ty would hAv,) to 11et 
th~ p-ermi~ston of the PUC:und unleA~ the person ~oqutrin$ the ri&bt 
w,1s ~o:1,ng t<"t 1JSc it for a L,cHUy, they would h,nrn lei gal:. ~(lf•roval 
(')f the din,~tot' of the .le1wnment fl.'JY" f, change in th~ na1:1,11·t vr VII~, 
IF it ii • hre;~ cnou&h hydl'.opi:oject. {t lvcnalt! 111 ,,) tequire the 
~pprov~! of tbt lt~i~JAture. 

Ch,;i=an Cha.tburrt 11ent1Q1~111,J the quest1.0Ll .,iil& brm,:iglit to hil'! attcl\-
t ion - vhA t if there was a loal'I I'll'! tile i;ale - v1(n.1ld th1 cuH!JllllH. he4r 
it. 

t-lr. KeH;on ,mswered th<tt the [11:"Q.hiblt.:1.on i,f ::ale arcs~ 1,,1ith the Loci~., 
E'e,'lk projer.c: M\d lt is ra uu..1ch differem; t)t1>bhri,, Whil.t if I<Jllho !'owl!r 
Co1111rnny !:lolu .ull .its W.[ltC.t' riihts - it ,,:oultl ru::t:tl federal F.l\crgy Res­
ulatoi-v llppt'QVttit l'IJC <ipproval, lk,partme.ril; of \J~ter ResotJl:'te.s a-ppr.ovill 
and th<;>n appto~th th~ li!gislMure:. He s,:iid it i1;t ridkuloua to con­
template ,'.l. situation wher~ all t"ie physical 11.nd le&d eonstr:i.irits 
could ot met on selling that w~CCt righr.. 

REl.AT.ltJC: ·rq WATE.R .(HGHT~ __ FDR HYDROl'OWr.R PUkto!>~S, AMF,t/Dl"1u ,Sl':C:TlON 
4~!-)03, IDAHO COD£, TO RED:C:S1CNA.Tl': THE SEC'tJON, TO H.AKE. CERTAIN 
01.<CANIZAIICJt,fAI., CHANGES A.ND '10 PROVIDt; FOR TUE 1-'.A.J.1.ING OF NOHCl':S TO 
!:A.JO Sl.!llSCRl''a£.1t6; Al-11:.'N!ll!G CHAPTER 2, TIILl-: 1,,2 1 tMHO CODE, 11YTi'[if" 
~9N OF A NEW SE.C"IION 42-20'.l~, IDAHO tor.rt, TO PROVIDE THAT ·rn~ 
Dll:I.C:r.:!OR O.!-· THE l:>'.El' T 0.l' WAT'F.ll. li.ESDllRCES SHALL HAVE THE AUTROR-
tTY _ro SUiio~pI!iATE RlC:I C:IU.~Tf.1) FOR POWER l'URPOS:ES TO SUBSE(,lUF.NT' 
UPST&F.1\11 RIGHTS' AND TO l!1l.'l' PF.'.l\.MlTS OR LICt:NSES ,~RANTED l'Ol row:rn 
.!'~Rl'OSES, 1'0 r\ SP'ECIHC 1·tru1:"·~1-1c CHAP,J,E,!l l, ·,-rn .. E 42.,~ 
f.0{)£ 1 RY ill£ ,l/;1.1?,lTl(ll! OF A NEW SE.t;'fl{J~- 42-i!(lJCt IllAllU COOf:, TO l-lRO­
VIOE TK,!\'l' THE tH!PA1'1'1-!ENT SltALI. COJ\ISIDF.R CRlTERlA WJ{F.'N AN Al'l:'Z..ICA.nT' 5 
APE'ROl"klATION ilfOJJUl s!Cl-ll.lllC.(,JtfftY RmucE r111:: AMouN'l" or WATER. AVAIL- -
Aill.B_FOI\. A SUB_?~,.l)l_~_ATED N)V'Ell)sr.; AHEN!HNG GHAl'ti::R 2, rm .. 1:: '•!L 
~-o COOB,..]Y THE ADDI1'TON 0~ A Ntll SF:C!ION 42-2!)'.!0, ltlAIIO g)Oli, 
'l'rJ PROllll.Jt: f!<AT TttE DF.?hR1'MENT S\1111.L Rtv ll~W A.LL PF:~MI'fS LSSUED NttoR 
ro'tHE ,EFFF.mh: DAT! ['ff THT.S ACT; PRO\fI.DtNG 'tHA·r 1'HE PRO\ltStoN:S OF 
TlllS., __ A,~L-~.-~Q.!~T AMY rNTF:.RS'rATF. COMPACT i, AND PRO\'lD!.NC 
g_vr:RARlLITY. 

Mr. Co~tello ijllio thh btH is nw centerpiece of ch~ Swan Fa.llei 
a~reemen~. TI1i~ ltgisl~tion 1mplt•tnt5 the litate's aijthority 
\11'\iltr th1: 192R ,Amenrll'tlt-n:::. to limit £rn,1 no,g1,1l,1te the use of -'lit('( 

fur p~ver purpus~~. 
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He. continued by u:pb'1riing S~ctfon 1 would •dil n~w notii::e and pub-
11eat1on -re.quirel!letttll 1orhen the Dep11.rt111111nt of W11-tel' lle11ource:!! receives 
n ~ater right application. Section 2 sec• out tbe natur~ and extent 
e,f Vll.tl!!r right:e for p,owu· purpoaes·~ Exi11t:Lng ll)'dtopolol'CI:' r:l.ght:!1 1o1hich 
ar1 •ubjeet: to valld enlcrceab!e aubordinstioD condition~ are un~ffected 
by th!s legis1atlon. EKl8tlns hydropower right■ which b••e not been 
ef(cetively subord1n~ted ■hall not be 1aubject to d111pltti0n below any 
•~plicable minimum (lo\il Cttlh11Rned br the ~tat1. Hydropciwer right~ 
in •~ceas of eu~h flo1,1s· ~ill b~ held in tru~t by th& ,,.t1 4nd •Te 
11ubjeet C.o aubord'inat::(oi1 lll'ld to depletion by lawful 'banef:Leid uses. 
Ln addition, if the hc;ildu of such a hydro"pciwu· ri&ht •ni:tr• i.11to all 
•Kre~~ent ~ith the st ■ ta dg!in1ng toe extent of ie~ hydrop~wer right, 
th• r:r:ght will rl!main unsubotdinat:ed to the e1tt@t1t p'l:ovided I,)' the 
a~rR■~ont. Such agree.~ents ~u•e be ratified by l8w, an~ rGtlfic■ tion 
o-f ons such agrel!111ent· ·1s ·conf2rred ~y · thi6 aect;l.on, · Futurci hydropo\:'er 
water rlahca could be suburdina~•~ to future upatroam ben~ficial ust~. 
Settion] s~empt9 exi~ting ltcens~a from the aubo~d:l.natlon authorlty 
grant.ed under Section 2. Section 4 'pi:-ovide.s· · addit:1.onal cri tel;'i.::l 
Yhich must b~ ldt w~en·applying for 3 right t:o appropriate ~atcr 
available dtu1 to ii .subord-;l.nation cond1t:lon. Pro-test:ors have the 
burden of prc,v:l.np; the applkant haei not l!let thel.'le criteria, Section 5 
llk'IKCS pendi.ng: .,-atl!,:- right p·ennite aubjoc;it to the new crf.teri.a imposed 
by Section 4, Sec.Hon 6 a.aves exiatbit, eci!llpa.ct.!I fro111 this Act. 
Seetion·i de~iara• ·prov1siona of thia Act to be aeveTable. He added 
that direct pump di~~r$1on out of the 9~ra&m dovn near Mu-rphy gaga 
1• pt'ol,s.bly go:l.ng· to' h9 HafavQ,J"e.d becau~e it b o:a.ct o,ne to one 
doplation im~ediatcly duri~g the pBak irrigation ~eason, 0'l"I th1 otheT 
hand, ground water diversion fu:rthllr away fro111 the stres.111, the impact 
is not lmmadtste and ie also apre~d ~Ut through the entire year. 
More agr:l.culturc can be developed for th@ eam,e ~tl!tlunt of stream flow. 
It also encouT11gea th• development of new ueea whleh ~reate jobs. 

le~~~aentative 11.anaen aAk~d if the ti=e arriV@e fQr .~building t.he 
r~ton dam, there wo~ld not bl! a proble~. 

~ . 
Mr, Coat:ello repll!!d_ i:_ru1.c 18_ co_r-rect • 

.. ,,, 

Repr~aent~tive Edwarda.aaked whatever happened to the old crit~ria -
firgt in t1w~. first tn right. Sh~ asked why new crit~ria is needed. 

Mr. Costello reapo11dod that thh is t:he fiul: c:ritichm that h made 
~h~ntvcr someone h~a proposed some kind af c-riteria b9yb~~ first in 
t.t:111e., fi'(at "lri right whic.h tk@ constitution gunrantl!e11. The key ill 
the righ1: is to appropriate tht unappropriated water~ of th~ Qt&~~. 

Under this agreement t.he.y h11Vo a11tup a system where there :I.a no ,1n­
appr.opriat~d water~ on the Snaka Riv~r drainage abova Swan Falls. 

Representative. Edward11 continued h•~ question t:o includ~ that. this 
applica ta n- ■q ~1ver in the state of Jd-.ho, 

Mr, Costello anaweTed it would apply to 11yst:em, that had• sv~n Falla 
type shuat:l.on. 

Representat:1ve !dw•rda :l.nquiretl if thi~ only sppltes to the Snake 
Fl.her bas f,n. 

~r. Castello replied thtt it is net ~ltogether clc,t if there arc 
other i·ivcn in thia situ.;itio", 

Mr. Kole referred tc f~~st in ti~e, first ln right. Re aaid to 
look at th~ second page beginning ~it~ Lin!! 21 t:hro~gh 40. There 
are n uumber of criteria there that ap~l1 to i1m1t the fir11t in 
time, ftrst in right. 

Mr. Holland told the c.cm111ittcc th~t tkis • comp~om:l.se for eve,ynne 
but endor1'e the entire S~a.n Falls 11ack.1e,t, 



•• 

•• 

•• 

RS ll-430: 

tUHUT18 
USOUICZB Atm CONSEt:!.VATIOH CDltitTT'tE 
Pobrua~, 11, 1985 .~ 
Paa- S 

• I ••, J_'• • '; • 
oil, .,,. 1,1 I 

Nr. R,,cb ••id the ldaho Fam BQYI&~ aleQ supports tae auti~e pro­
posed le111let!on. 

:'", ,•, 

~- .Chenowath point~d out thla aftee~, only hydropov•~ ~1Cht•• 

Cha:l.1:111an Chatburn a11ked···u th:b eU.!llinates subordinaH.on for s111all 
hyt:lropower. , ..... 

M~, Cho~oweth answered that eubo,dination would at!ll apply if there 
wot••" ~ptt~eam uaer but it would "ive the~ an actual ~attr .ight. 

·MO'.l'.10H: &tpre•«ntatlve Jdwarda mDved and ietr•sentative Winche.ste~ eecoadrd 
thllt KS 11430 be introduced.:::,, ... ••:•: •. . ... _., , · 

••'I 1 

MOTloN cAlltikn. · 
:. . . ~-·.· •••• -1 :· -=-~ 

, ~ . : ·:· 

Tb.e meat!ng aaiouined at s:'.io PM: 

,, 1,, 1,,,,,.,: ., 
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TEl."-"~ONI! ::U~1.:n 

Mt. R.eed W. Budse 
Ida.be,, State Legisla.t1.1~e 
State Capitol Iluilding 
B0lse 1 Idaho 83720 

Dear Mr. Jludiz,e: 

SH.ERL L.., CH.-,"Pf.li\N 
Ea.,wuvf C>ln,c,;11r-

The ldaho 'W~t«r Users A,cQci~tlQQ supported the pa~s2ge of "ouse Bill 1~ 
during the First Regular Session of the Idaho 44th L~gislature. It vas 
our opinion that the Lcgi$latu~e is tha true reflective body of the wish, 
of Idah~ citizens and that the implementation of th~ Idaho St.ate Water 
Plan should be with full legi~1ativc app~oval. Even thQUgh more than 
half of tha tecornmcnded policies ~equir~ sp~cific legis~ation for adopti( 
it was cur feeling thac the Deparbnent of Watar R~s0uTces and the Water 
Resource Board should be iuided by decisions of the Legislatur~ in thair 
~dmtnistrativ~ direction. It was ;o this end our orr.acization suppo~ted 
ehe enactment of HB~14. 

Our Assoeiation p~esented o~aL t~stimony at t\i'~ Qf the hearings held by 
the Into~im. Legislati~c Cor.r..itteo organi~ed by th~ tegisLature and ~ub­
mittad detail~d w-rltton testimony on nearly all of th~ polici~s·and 
~ceOltlllendations to~·con~ideration p~ior to the recomi.r.endation to the 
Legisl~ture in 19iS by the Interim Cct.!'in".ittea. Af~ar revic~ing the 
ded.sion:. of t:hat co:rrnittee it is the fc:eHn uf the Board of Di:::~~t.oi::s 
of I~1UA that the considerations and ~ish~s ex,~~,s~j o~ ~•n• . ~0 ..­

cu1.ture were ignored to a gr;at extent. T~ t't.to:rcr.on<l;,don oft'Fic -.:......~-----~-~~-•---'_-------- ~ ~ ---- --· 
Corr:nittec. ha.5 H'.tl.ll~~ in t.,;;io major prcnle':!ls t:ha..!:..:~ll fc1ce the t.q_gi:s:~ 
l;1ture and the ?.p::-icyj_tt?t:i:il r.~m11oi t}' ,thl"' ~· The fin:: is that. many 
;;f the policies and rec.o:nrr,enda tions syp-po1:t.cd by Iw11A as bi:ing benefidal 
to the agricultural t.o;:-anuni. ty wc.ro rc.je.ctec ir, t:.he reco~~n-: ~ion of the 
Int~rim. Corrtnittee~ Th~ !locnnd is that the rc:crn:i.--;;e.ndatioos have X'l'.su1t.ed 

in a grea. t deal of sup po~ for-. the. "Hyd ropm,•er Protl?C don e.nd \.late -r 
Ct>n.sc:rvation Act) 11 an in:i. ti{l.tive s1,1rpo1:tr;d by such :tndi....-iduals as John 
Peavey, Matt HulL:mey, Mary Neek, Jeff Fe:red.;1y and others.. That. initiati· 
h cnne:ider!>.rL bv nwr c.x:-r.:;miz.aticn. ;:is 01:obablv the rr.ast ll:ingenius and 
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January 12, 41tia 
Peg~ 2 -· 
destructivt act that.could bs pushed upou'the agTi~u1turi1 sector of 
our economy. Unfortunately, the backe~s of this initiativ~ are oo~ 
finding a gr~at deal of support and, in 411 likelihood, the m~asuro 
will be on,the ballot in 1978~ It is the feeling of the ~Q~rd of 
Directors of IWllA that uuless a significant portion of the State W~ter 
P.tan is en~cuo during _; .. hi:!. ,..e,;;s,tQ,n ::,f tr-: ..!:_gi~l .::ituni the e:t'\vi1:0n."'l'le.n~ 
~o'!:f~ in Idaho will be su~eessfu1 in getting the initiative . ..PA.!Jed. 

It is for the ebove de$e:ibed rea,ons that the IWUA aoard of Director5, 
at it's vinter bonrd meeting January 4, 1978 1 took several formal a~tic 
tha~ will gOYen-i Q~r posltion tb~ough this Legislature. The first is 
that our organization ~ould suppOTt a repeal of House Bill 14 enacted 
last ye.a't. lt is'ouT opinion that because more than half of the State 
~ate~ Plan will r~quire lagislative eppioval throUth specific legislatj 
we will still have an appoxtuoity for significant input into the pri~a1 
policies and recoomendations included in the Sta~e Water Plan. Seccndl 
thll removal of the· legislative Tatification would allow t.ht \.,1,ater Plac 
to be fonnally adoptedJ which would take a great deal of stew. out oft 
~omeutum developed by the backers of the initiative petition. 

Our board, apditi9nally, direct~d the Legislative CoL'l!ttittee of the 
J.ssoc.iation t:o meet:. wit:h tbe: De.p.artment of WatE'lr R~sources .and tlle 
Water Resource Board to fotmulate legislation regarding policy recom­
mendations Dl and D6 1 the areas of widest controversy and dif!erEnces 
between the »oard and the Water Users Association. That meeting is 
scheduled fo~ the 19th of January and it is rrt'/ hope that a ~orop~omise 
acceptable to all might pe developed in. order to resolve the controvors 
Even though there are many areas within t.he Stare Water Plan that will 
require a good deal of debate, negotiation, and compromise, th6 
enac.ttnent of the "Hyd:ropowat Protection and Watc:-r Con.setva.tion Act" 
would not allow any~-compromise nor .would it provide the safeguards for 

• vested water :ig}.~s und th~ agricult~ral and inoust~iGl co~unity that 
caQ be achiev£d th~ough specific legislation. As wt all know, adminis­
tration through initiative c~n be disasterous. It is my ~ope that this 
letter will explain the position of the Associ~tion and the reasons fo~ 
the shift in ou~ di~ection and I ~ould be most happy to vis~t wiL~ you 
on these or other issues. 

':rhanl~ yciu f lW your coopel:"atiou in this matt~t'. 

SLC:kje 

?U?!I· 
Sherl L. Chap~~ 

· Executive. Director 



only co ;h, Kells Canyon prgje~c vaeo--i,, r+Jht1, •nd no~ ~o ~hose 
•. ...,,,,., 0 ::. • p- : 7--> I , . •"""' - '~ • -

· ~a.r. .s~~n. ~~~l~ __ o,:_~ny ocl\er ~al:l!l ~-~:ver.' · "6 hol~t by ac:-

.,-, ce.p~t.n, c.he subo"C'di.na.i:.ion cu.u-&I! fo,: t.he. Kettl Canyon pC"c.jccc., 

• 

ld~ho lover ha• not uaived i~s co~•ttlation !er &ny caking of its 

Suan. Fall:. I.later d&hts. Having .d1.ffe.red in the bce;e:':r c:vo 

conclustcns from the de~iston of ch~ district co~~~. we ~Ult 

;ec,,and thh c.au.se for funh.er proc:eeding ■ on th111 ,f.HuH ot 

abando'Q!ll~nt and forftitutc 1 1ifte~ chose matter■ ~ere r&1sed b~lov 

and noc che:u dedded. -~~~e-=9~~~•cute■. f;--~~~ng 

Publlc Ucili~i~s Co~.mission approval of cransf•~• cf u~~li~y 

p;.~~r.:::: :::_~ h~-l~---c~a_c~ ~he·.~~:cu•~;;s -d~. ~-~·t •-~!'"~.7. ~~~;~~~~d~ 
subc~dina~ed ~hen ~cq~ir~d. n~r-cfo they apply...!:_2 wac~. righ~s. 

,. ==·. :.: ........... ................ ·--- - ,_.,.,;;:.t,r,--

wl'},1.ch have br-en .a.bando~orft!.ited......._ P'in•lly, we hold t.h&t 
,.,,,_rllf'~ ~::.; - .._.____,.......... _ __. Jf'• ,._.:,.~ll'!t·• ......--....._..;,.. . 

tht 'S'f~c4 Watc~ PlAn dQe5 not cake Idaho F0~1r'1 'W'Ate~ rights ac 

s~an Falls ~itbQUC pa}'l:ldnt of compen5&~10n. We h&Yt nae 1peclfi~all7 

deat~_Yith a nw:lh,r of A(gUl\lents raised by the pa~t!o• ~h{ch ~e 

d411e,a to hav~ bel!n subsumed by our d.f..:;_cuuion of:rt.he 1s11uer., and 
, ...... 

therefore, we in~im&~e 00 vievs on· th~ validity of thoae BrgWElent•. 

The judgr.ienc 0£ i:he disi;-;>ii:e: ccu~t: i ■ Affirmed in p&rc., 

revt,sec in part, and r~m&ndsd. ~•~h p&rcy co bear its owi, 

. 
B..\'US, C, J. , ~lcFA"OD~tl, AISTLIUE and DONALDSON. JJ. , can.eut'. 

(~cFADDEN, J .•• ~gistered his voe• prior co hit 

retirea1£1'\C on August: 31, 1982.) 

....... - _.;;;:, ~ 

-- I r---•u,..,_..,. _____ --·---.... --. 
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DEPARTMENT OF WATER RESOURCES 
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STATE OFFICE. 450 W. Srore 5rreer, Oolse, Idaho 

JOi-lK V_ EVANS 
~ 

A. l<(l',tl-lriH DUNM 

C\,-

Jlono:ra.hle Mark Ricks 
Idaho Sena.to 
Statehou·se 
Boise. lD 83720 

Dear Sal'1ator Ricks: 

.February 11" 1985 

M.ailing address 
Stare-house 

Dol.s.e. ldaho 637 
(208) 3J4•444( 

At your request I have had the flow rates represented by the water ~ights 
d.h,mi.s,ed ftcm the 11 75001' lawsui1: added up, The results aTe as :follows: 

First Dismissed 
Second Dismissed 
Third Dismissed 

TOiJ\L. 

Rate of Plow in Cubic 
Feet Fer Second 

14i.084.B5 
345.09 
615.43 

15~045.47 

This flow rate should not be used tc;; draw conclusions as to the effect of 
r.hcse c!ismis.saU on either the flo~ of Snake Ri'tler or on Idnho Powar Co!ll1)any I s 
aater rights because of the followi_ng and other fa.ctol."s: 

l, Part of the development has been completed and the river flow has 
already been affected. 

2. The uses do not nll occur simul~aneously ~t peak diversion rntes. 

3. The uses are at least partly non-consumptive and a significant an~unt 
are totally non-consumptive. 

•\. Return flows will significantly alter river flot\lS. 

S. The di11er.sion rates for each of tho righ~s rcp'tcsent a maximum rate 
1-,hich if ever fully developed would only be used for a fraction of the yenr . 

Effec;;ts -:m l"iv~i: £lows a.re: px-obably more di rec.1:l)' l"elated to the consumptive 
use. that is to t.he a.mount CJf Wat~r actually permanently T'Cr.lOVed from the river 



• -
Honorable Mark Ricks - 2 - February 11, 1985 

system. Tho information available do~$ not allow nn accurate estimate of the 
const.imptive use ~ttributable to the ~ightJ lnvolvo<l in these dismissals. 

The estimate cost of generating this nU111ber was -$64U, However) the infor­
mation concerning which rights have been dismissed from the lawsuit has been 
retained in the c~mputer ·so that further manipulation~ of the data cBn now be 
readily made if you have need fo~ more info'I'lllation on this Jlatter. 

Administrator 
Resource Administration Division 

NCY:alw 
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STAT!MZNT 0~ lDABO POWli:R COMPANY 

IN SUPPORT 07 SENAT! BILL 1008 
11,- I 

',• I\ a "l~P"::, .... . .... '": , ... ~;'.) 

Presented t.o t.b.e Senat.e Resources i:U:ld Envi.ton:nent 
com1dttee 

January 25, 1985 

Tb.is stat~ment is not intend•d to be a detailed 
a~~lysis of the bill, but to respond to· certain 
concerning it. As a prelimina~y explanation, the 
certain exhibits to the Swan Fal.ls Agreement in to 
l!lade it somewhat awkward to de.fine tbe Company• s 
parts of lh8 bill. Idaho Power Com 
Swan Falls Agree~ent to suoport e 

'l'he application of Section 2 .. to the Idaho Power 
company's rights dese~ves some discussion. Under tbe ag~e~ment 
of October 25, 1984,. the Company's rights in excess of the 
seasonal minimum flows of 3900 cfs and 5600 c:ts at tbe Murphy 
gage are unsubo~dinated but subject to reallocation pursuant tc 
state la,,.,. The trust provisiol=)a of section 2 do not change 
that status. The rights at't still unsubordina.ted and still 
protec:table from uses not in conform~nce with state law. The 
state, a9: trustee, c:an protect those rights, and so al.so can 
Idaho Power Company, as beneficiary of the truat and as user of 
the unsubordinated wate~ right. 

One further comment on this subject 
Testimony has been sub~itted on behalf of 
General. Those com.cn.ents were not reviewed by the 
t.o the ag:ree:mant and do not necessarily reflect 
anyone but the Attorney General. 

is .:in order. 
th.a Attorney 
other parties 
the views of 

One·acknowledged typographical error is on page 3, of 
the Attorney General*s testimony, to the effect that the 
Gove:rnor, as truste9., \oiould 'be enipoweJ:ed by Section 2 of SB 
1D08 to release trust water to new uses that comply with state 
lqw. Those decisions would be made by the Idaho Department of 
Water Resources under the criteria set out in §42-2O3C Idaho 
Code, not by the Governor as trustee. 

.. ,,.,.. 

Specific co.uuoents on SB 1008 are: ___ .--~ 

,~;-~, Page l, line~ 37-40, ·-; comme::-:·~ .. ado, \ 

!
. that this ptblication requirement was excessive.. However, if 

10 cfs we:re applied at the rate of one-ha.lf inch per acre. ':he. 
10 cfs would irrigate l,000 acres. This is a substa~~t.ia.l. 
dQvelQr,ment, and is deserving of statewide notica . 

• ~ ------..,•--•-• r .___ __ ~ _____ ____,,.,.. . ··~--. 

STATSM!NT OF II>AfiO POWER COMPANY 
lN SUPPO O ATE BILL 1008 - 1 
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Section 2, page 2, lines 42-49. C•rtain comments 

which ha'\re- been ma.de .rel a ting to this sect ion a.:i:~ potent: ia.lly 
misleading, 1n the context of dua procesg eoni:er-ns,. A 
subordination condition inserted prior to devalopment of a 
hydropower projeet is much diffe~ent in effect than one sought 
t.o btl inserted after license proi:edu::2s and construction are 
co~plete. This distinction ne~ds to b~ kept in mind when 
discussing this section, particularly if ciaims of violqtion of 
due process of law are advanced. 

Section 3, lines 14-28~ Some question was raised 
concerning the application of the crit2ria to n:on-i~rigation 
U$es. As written, and as intended by the parties to th~ 
a9reement, the family farming tradition (iii) and the 
dev~lcpment cap (V) would have no application to non-irrigation 
uses and would be ignored in the review proci~ss. lrri9a.tion 
uses not involving the area. above Swan Falls also would not be 
subject to the 20,000 acre cap. 

Concern was also expressed that (V) was a directive to 
allow development of 20,000 QC:t:es per year, regardless of the: 
impact of the other crite:t:ia. 'I'his coricern focuses only on he 
word "confot"ms" and ignores the words "up to" and also ignor~s 
the next sentence which prohibits giving inore weight to Ona 
fact.or than anothe:t. The in.terpret.ation advanced as a. n.,atter 
of concern would give conclusive weight to (V) in derogation of 
the other fac:tcn: s listed. f42-203 C ( 2) (a} (V) was intended as a 
cap, and do"es not compel the approval of any a.mount of 
developmeht which does not meet the other criteria listed. 

Another concern expressed was over the per:cei •1od need 
to weight the criteria. The criteria are weighted in the bill: 
"No slng).e factor ••• Sflall be entitled to greater weight .• 
• 11 • Th~ weighting established by the bill is obviously i.::'.ha t. 
all factors are equal in weight. 

The relationship of existing criteria under §42-203A 
to the cxiteria set forth ·in §42-203C has been questioned. 
§4i-20Jc specifically requires a three-step process: 

1. Review of the proposed use under existing 
crit9ria, including local public i~t~rest; (§42-203~) 

2. Determination of the question of significant 
reduction of water available for hydropower purposes~ (§42-203C) 

3. Oeter:nination of pllblic interest under §42-203C. 
It is clear that SB 1008 does not, and cannot, adversely uff~ct 
use of ~xis~i~g local public interest criteria, sinr.o that 
review is required by SB 1008 to ba separate from the §42-20JC 
review. 

STA.TEHEl~T OF IDA.HO POWER COMPANY 
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~ If the exi~ting l00al public interest standard of 
§42-203A is inadequate to per~it review of al1 relevant 
factors, the parties to the Swan Falls Agreement did not 
address those issues in. writing §42-20JC. Any cl.aimed 
inadequacies of existing standards should be addressed by 
separate legi•lation~ 

ST~TEMENT OF IDAHO POWER COMPANY 
IM SUPPORT OF SZNATE SILL 1009 - ~ 


