MINUTES

RESOURCES AND ENVIRONMENT COMMITIIE

FEBRUARY 1, 1985 Rm 433, 1:30 P.M,

PRESENT

Senator
Crapo

Senator Moh

Senator

Ringert
Senator Craps

Senator Noh

Senator
Ringert

MOTTON

Senator Noh

Senators Noh, Beitelspacher, Budge, Carison, Chapman, Crapo,
Hersch, Little, Peavey, Ringert and Sverdsten. Senator Kiebort
was absent.

Chairman Noh called the meeting to order and asked Senator Crapo
to report on his efforts of writing a statement of intent to
accarpany SB 1006 and SB 1008.

Explained to the Senators they had the final version of the
statement before them. He said the Attorney Ceneral, the

Governer's office, Idaho Power and Senator Peavey had seen a

copy and believes the statement is samething all the negotiators
and Senator Peavey can agree with. Senator Crapo then went through
the statement pointing out the minor changes that had been wmade from
one that had been handed out to the Senators the day before,
(Statement attached}

My suggestion would be to consider the legislation first, $B 1006
and SB 1008, and if the legislation goes out, when it is on tho
floor, request the statement of intent be spread upon the pages
of the Jourmal by unaninmous consent,

If this is going to be of any use in the future, he belicves this
statament of intent should be cireulated to the Senators before
the bills are considersd on the floor.

That 18 true and also believe the Resoures Commitbee should vote
o it new.

wWhat: Qo you mean by circulation?

The statement should be circulated ¢o all the Senators. My
point is, when someone has a problem and it arises, and the
court looks for legislative intent to explain a particular
portion of it, if the legislature didn't consider this material
before they voted on it, then it wouldn't play any rele in
shaping thelr intent,

Senator Peitelspacher moved the Chalrman be instructed to
distribute the legislative statement of intent that is now
before us for 5 1008 to all members Of the Senate hefore such
time we corigider S 1008. (Motion died for lack of a second)

Mavke woe should vote on the statement first. Ierhaps we should
first have a motion to see If the Comittee wants to accept
the statement of intent,
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Senator
Crapag

Tom Nelson
I. P,

Senator Crapo moved the Senate Resources and Envirorment Committee
adopt this statement of legislative intent on behalf of the
Committee, seconded Ly Senator Beitelspacher. Motion carried,

I just wonder how much effect a statement of intent will have
when passed by cne hody and not the other and if this really
isn't an exercise in futility. The case law pretty well defines
what the law means. That is mv problem. I feel this is extra
baggage that I'm not sure is needed. ‘

I think the record should show that passing the motion and
acceptance of the statement of intent should not be regarded

as addressing anything except what is specifically set oub in
this statement of intent. There could very well be other matters
within the bill that are not zbsclutely crystal clear.

Think that should be well understood.

Mo that we have accepted this as being reasonable and undor-
standable, is there something more that needs to be done?

I would ask unanimous consent the Chairmen be a2llowed to circulate
this to all members of the Senate as soon as possible and that it
is on the desk of the Senators when the bills are considered.

There were no chiections - consent was given.

Senator peavey moved and Senator Beitelspacher seconded SB 1008
go out with a do pass recomrendation. (Motion carried after a
lengthy discussion. Senators Ringert, Little and Carlson voted
no) . .

I would support the motion but first I would like to ask a few
guestions of the negotiators. It is my understanding that with
the date of October 1984 which was the cut off cate for those
dismissed from the action to whose rights Idaho Power is
supordinated, that that situation applied regardless of tho
status of the minimm stream flow, Would you address for me the
interplay between those water rights and the minimm stream flow?

As I understand your guestions, the contract of the Cctober 25
agreement ¢ontains a sign-off by the Idaho Power Campany that its
rights are subordinated to actual use as of Cctober 84, In
other words regardless of the status of that water right relative
to state law, to neighbors, what ¢ther problems they may have, the
Company rights are subordinated to those rights. Now inherent
in the discussion to date has been the assumption that the
historic flow of 4500 is the flow. If that assumption 1s wrong,
on the downeide, that doesn't operate to the detriment of those
articular users. In other words if there isn't 600 ofs there
at does not affect their right. Likewise if there is more
than 600 in the river then that agreement doesn't limit the use
by other people of that either. Those folks are subordinat
reqgardless of what happens ultimately to the stream flow.



Minutes, BResources Committes

Tenator
Crapo

Tom Nelson

Sengtor
Crapo

Ton Nalgon

Senatorn
Crapc

Tom Nelson

Senatox
Crapo

Teyn Melson

Serator
Crapo

-3~ Feburary 1, 1985

*

would it be fair to say then that Idaho Power assumes the risk of
a actual stream flow below 3900 as far as priorities of that water?

That is correct to the sxisting users.

Can you tell me vhat would happen in Idaho law if soamething
happened, say an earthquake, and the flow actually was less than
3500 or less than the amount these water users could use and stil)
leave 3200 in the river, vhat would happen at that pointc?

As far as any Idaho Power Company rights would be congerned, the
flows usuzlly would be inmune from any challenge by the Carpany.
Now the state may develop in the future or may claim they have
ncat some right relative to those users, but that is not defined
by or limited by the agreement. 50 in that case the Power Company
would watch the river flow go down as would everybody else.  Thero
would be no weapans te which to prevent it as to existing users.

T want to make that c¢loar.

How would Idaho Power purchase water at the present time 1f they
desire to do so07?

If it is 2 one year lease through the watoer supply bank thac

is handled as a delegation from the Department of Water Resources
to the Committee of Wire, The Company leases water on a one yeax
basis. If it wants a longer term of use than a year under the
water sSupply bark, then it needs to apply for a change in place
of use, point of diversion asnd nature of use with the Department
of Water Resources. 7To the extent that applicaticon invoelves
more than 50 cfs or I think its 5,000 acre feet, then it recuires
legislative approval. 1That is the existing law and of course
this agreement and any of the legislation doesn't attenpt to
charge that.

Wwith regard to the portion of the comtract that says that sue-
sequent legislative changes don't inpinge on the contract.
wWould you elarify, what subsequent legislative changes would
do to the status of Idaho Power water right with regard to
charges in the minimum Elow?

As the contract and the statute work together, the state could
olwiously increase the minimum flow at Muphy anytime they wanted.
The Campany would have no rights involved in that decision, 1f
the state wanted to reduce that minimun flow below the seasonal
3900 and 5600 it certainly is at liberty to o that., However,

the contractual recognition of the Company's water rights at

that level would remain at those levels and therefore the
Companys rights would not follow the minimam flow down in that
instance, The contract would still define it as the seasonal
3500 and 35600.

I noted in the state water plan and this isn't particularly re-
lated to Idabo Power but wanted to see if vou or anyone else,
havea different vnderstanding. The state plan calls for a

.
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separate block of water set aside for thermal cooling develor—

ment and as I understand the proposed changes to the state water
plan, that development would be industrial development under the
DCMI block that has been set aside. Is that your understanding?

I think clearly thermal cocling would be an industrial use.

To me the common understanding of the word, for example the way
the Jim Bridger operators required water in Wyaning is under an
industrial latitude. Yes, I would think thermal cooling is an
industrial use.

Could you give us a brief overview of which negotiating party
wanted which points included in this legislation? I would like
to know what the negotiating blocks were.

That would be a fairly extensive endeavor if I did it in any
detail. I will give you an overview ard you can ask questions

if you have any particular concerms. You have been at the hear-
ings where the 3%00 was arrived at. It was very scientific-

there is 4500 cfs in the river now., The water plan says 3300; half
way 13 3900. Somewhat the same function was followed in winter
flows to get the 5600——the Milner flows, look at the existing
conditions in the winter the besgt you can estimate, and then

back cut the effect of developing the 600 cfs sumer and you

cone out to approximately the 5600 winter figure.

Who wanted the 3900 and 56007

The Company wanted hoth numbers higher and the state wanted them
lower, I wm't want.to be understocd that there are major and
minor points to that agreement. The whole thing dovetails
together, but one of the cbvious factors involved was the: public
interest criteria and that was I think, as I look back on it,
both the state and power company wanted same element of state
control aver the allocation of that water. If the race was to
the swift, the swift was already afoot and in this situation the
price of one man's failure is another man's inability to get
started. The way of both the existing and developed applications
and future uses cutside those against some form of public intorest
criteria was I think a mutal desire. The form those oriteria
went through, prebably 50 drafts, so to say where anyaone of
those five came from, I'm not prepared 1o even guess. It is
cbvicus from where the parties were located, that the stricter
thay were the more opportunity there was to foreclose development
and obviougly that was where the Company was coming fram, But
the state wasn't necessarily speaking only for unrestricted
development, so its hard to say where some of those things

core fram. Part of this was Xind of a put up or shut up
gituation on both sides. The Corpany said it didn't want to

ke watermaster; the state said CK, then take yourself totally
out of vestige of any control over the rights that you have
defined.
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We Baid ziright, but if you are going to be the watermaster

then you get out and you take care of it. S0 it was in that
context that you £ind the adjudicaticn recuirement the thought
being it deesn't meke alot of sense o fry and defire what's in
the river when you haven't the foggiest idea really of the detalls
ocf the water uses mow going on above Swan Falls. The scope of
adjudicaton within the McCarran Prendment was simply an effors

to make sure that for planning purposeg the federal grant had to
get involved because you can't plan the river with potentially
large undefined claims that aren't part of the plamning process.
To that I think, was a mutual segment. The frust provision was
an idea I think of the state. I seized upon it because it Filled
what. I saw as a major problem the Comany had in this thing
throughout:, which waswe could get the state to sign, but how 4did
we get the state to live up to what they said they would do and that
was a major problem from ocur side. The trust provision could get
us aroupd the subordinated versus the subordinatable nature of the
water above minimm flow. It romains uwnsubordinated but its held
in tyust by the state and it neatly side-stepped the problem but
it left us we think with ancther club to use against the state if
it tries to ignore the standard set by the legislation. I believe
that would be the major elemants of the bill.

Page 4 of the bill, section 42-203D, 2, lines 44-47, specifically
says the'administrative proceedings” but it seems some of cur
other Sections similar to this gpecifically mention the right
to dudicial review. Would you camment on whether the lack of
that statement in this particular sentence would {1) preclude
judicial review (2} if that is the case, is that the intent of it?

First, working backwards it was not the intent of the section

to preclude Judicial review, but I can't tell yeo without locking
at the rest of 203 vhere that vight to review exists but I
believa in subsection 6, page 2, in the existing code thera is

a righty of review which would I think apply to the entirety of
203.

I think the one on page two refers to proceedings under application
and 203D on page 4 is review of existing permits, s0 I just wonder
if we do have that owverage.

as T said, it was not intended to exclude it. My thaught was
section 203 in total already has the right of review and the
17014 is the @ection that craeates administrative review, so I
think you can incorporate it by reference there even if subr-
section 6 doesn't pick it up,

Just, a cament, I wonder why we have to mention in sare places
that judicial review is available under 1701A and not mention it
in others and I just see the opportunity for the court to decline
jurisdiction with a neat little question somgtime because of that.
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4217104, includes a specific allowance for judiciary review. That
particular section a few years ago clarified anytime the Director
made any decision with adverse effect to a water user or citizen
on which there hadn't been a previous right for a hearing, that
provision would kick in giving the right to an administrative
hearing and judiciary review.

What Iif in 5 or 10 years the state decides to lower the minimum
stream flow from 3900, would the state have to campensate Idsho
Power for that block of water for the reduction in the minimum
stream £lew?

23 I have said, this whole approach is one of plapning and the
Company 's position now 15 to watch the state to make sure its
planning is aimed at compliance with the minimm flow in the
contract., In yvour examle, then the company would immediately
to to court as I see ik and atterpt to force a chamge in their
planning process to recognize the contractual right, That woald be
in advance hopefully of approval of any new uses. One option in
that sitution would be for the couxrt or the state, or the
legislature to say well, alright, you have a contract but your
ramedy is by compensation and not by stopping the state in its
planning process. The initlal sttempt as we have explained it
to the other negotiators would be to force compliance to the
contract and only then if we weren't successful in doing that,
would we, T think, be entitled to compensation, We would rather
have the water than the money frarkly.

Can yemy define “public dnterest" for me?

Senator, in Section 203 of Title 42 you find public intarest
diefined in two places; in lecal public interest standard in

(a) ard the portion of public interest defined by (¢}. In that
situation, local public interest may be applied under 2034 and
the sconomic portion of the public interest it will be found
in 203C.

Would you illuminate for me, ig the ratepayer, Idaho Power
ard others in the state of Idahe, is their interest involved
and considered in this legislation?

Yes, fthe interest of the ratepayer is addressed in 203C, sub
2, (ii).

May I interupt, is that the part that says that if you ever
sell those water rights, the proceeds therefore will go to
the custarer?

No. Under [ii) the analysis thers is that you lock in (1) at
the benefit of the new use and undar (ii} yomi look at the

detrimantal effects of the new use on electrical rates, That
is the other side of the coin. If it is worth "x" dollars to
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have the new use in place to the economy of the state and it
costs “y" dollars to have that water taken out ©f the river,
then y\::u have to balance "x" and "y." That is where the
vatepaper's interest is addresced as part of the public interest,

Wnat would be the flip side of Senator Teminaga's scenario in case
the state wanted to raige the minimumn flow? Hew would that work
and would there be any problems?

In a situation where the state raised the minimm flow, the
Camany's subordinated rights would remain at 3900 and 5600.
However, that increase then would make the company the beneficiary
of that increase flow and as ¥ read both what we bave as those-
minimum flows operate, the company would be a beneficiary of the
higher flow and entitled to protect it or to try and make the
state enforce it if it raised the flow but at the same tive didn't
Fot mechanisms in place to really make it work.

When you say "to protect {he new higher minimum flow," vou
aren't saying then that the state couldn't after it had done that,

relower that to 3900, that would be the state's option, would it
not?

You are right. Anything above the minimum flow the state is
free to do as it likes.

Page 3, line 43, says pennit or license, My question is:

1 am concerned that this language would permit the Director to
inpose subordination on a licensed wabter right that didn't have
that condition on the permit.

That ig addressed in the last full sentence of sub., 6-~-shall noc
apply to licenses which have a_'l_ready heen issued as the effective
date of this act.

That is not my concern. My concermn is that the small hydro
operator who received a permit in 19%0 and that permit deesn't
have a subordination provision in it and he builds his plant and
gets into operation and here comes the Director and looks at it
and says I probably should have done this while a permit, bt

I am going to do it now.

That interpretation is obviously possible under that lammage.

What the state wanted was that there are existing permits out

there for hydropower purposes some of which may be unsubordinated,
T think there is only a handful. They wanted the power to go back
and subordinate those permits at the time they issue the license.
So they were thinking of the existing situation not what happens in
199¢. That interpretation would be possible, but this was the
astate's section and all T added as the last sentence to make sure
they didn‘t undo everything we had done with the contract.
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As I said, T will support the bill going to the floor, but with
regard to this particular section dealing with eszentially im-
pacting the small hydro developments, there are some inequities in
the bill to where we cught to at least address the type of
digeretion the Director should have to impose such restrictions,
It is my understanding there will prohably be sare subsecquent
legislation introduced this term to address those imsues. 5o

T think we as a camnittee should be aware that there are some
possible glarifications that need to be attached to that type of
discretion on part of the Director,

Wnat assurance does the small hydro people have there will be
legislation caming to protect them?

I presume the dedicated interest of the legislative representatives
of these people.

What happens to this agreement 1f nothing gets through and the
whole thing bhlows up? I think there are same misconceptions in
certain parts of the state that they are going o be in better
shape than they are now,

The lawsuits which percipitated the resolutien are still pending.
I can't give you an idea of what the time will be., Tmplamentation
of the agrearent will be scrafched and we will go back to war.

g0 the problems that led to the pressures to develop the agreement
still exist.

I thought I remembered seeing sane diandssal notices. VWnat portions
of the lawsuits were dismiszed?

We still have the problem of rights versus people, but to data,
since the October 25 signing of the agreement we have dismissed

in reand numeeryg 4,000 filings From the suit, It is hard to tell

in people because sane of them have 10 people on them or you

might have cone quy with 10 filings. In terms of filings atill
subject to the suit, I waild say there are 2500 to 3000, which

is a rough estimate,

How would you claasify the 25007

As far as we know they would be undeveloped applicants and

permits, We are in the process of sending out a questionaire to try
and locate those people in that group that are developed or have
made the 1180 investment that we dem't know about. By and large

it will ke undeveloped applicants and permits, Mostly large
agricultural because we have dismissed to the extent that we

can the commercial, industrial, manicipal, dowestic people,

To summarize it then we really shouldn't have any existing
irrigaters left in a status where they are locked in conbat with
the power corpany.

That is right. At least as soon as we ¢an find out all of the

1180 beneficiaries that will be the case.
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Of course one of the big cuestions is what will future uses be of
the remaining water,

The group you discussed as being dismissed. They were dismissed
with prejudice is that right?

Yes.
Does that mean they could not be sued in the future?

The only meaning that has in the context in which that dis-
missal took place is that the power company is barred fram
ever challenging their water right. Whatever other problems
there are they will continue to exist, ut the poweyr catpany 1.8
barred from challenging their water right.

Do you have any idea about what quantity of the river that
invelved in terme of ofs as far as the permit holders are
concerned? ‘

The estimates are very rough, Senator becmuse when you are logk-
ing at a paper right, samebody who has not proved up hut has a
filing and it is on the basis of sore of those filings that we
did the dismiszal, you will find you overfile on acreage and
you avarfile on amount. So if T was to go back to those pecnle
who have been dismissed and tell you what they showed on paper
other than the licenses they had in, I would have a vastly over
stated amount. We have gone back through to try and determine
from the basis of acreage involved on the people we know are
and then use a depleticn based on the acreage and I gave out in
the vicinity of 1,000 efs, but that is really a rough mober
becavse there are about three assumptions to even get that close.
If you used the diversion mupbers you could be talking about
10,000 to 15,000 to 20,000 cfs.

That is the part I don't bave clear in my mind. I am wondering if
there is really any free water in that river and 1f we haven't
used it all up in tems of permits. I recognize when a persén
seeks a water permit it is for "x" volume of water and rather

we use it for two wonths during the year or 10 months, we still
have the pemmit and right to that quantity of water, I just am
trying to get clear in my mind if there really is any excess water
in the river.

That is one of the "ifs"-~if our analysis was rwight that there
wag 4500 in the river. In other words if you repeated 1961 and
1985, the low flow of the river at Murphy gauge would be 4500.

If that assumption is correct, then the copclosion is that all
ourrent development has been reflected in the rivar, In cther
words, we have now felt the effect of all that development., I

am convinced from my conssrvations with experts in the Department
and experts that we have and experts that other people have hired,
that that is a supportable conclusion, If that is right, there
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is 800 ¢cfs in the river and that 1,000 cfs that we dismissed,

if my mmnber is right, is the 1,000 cfs that took it from 5500 to
4500. So they are already in the river; they have already been
felt. The impact has been measured and the uses accounted for.

We have done gome intensive research into the mmber of ¢fes in
the Snake. The USGS maintains there are 6,056 cfs in the river.
This is the average and what wa should be considering so our
contention is we ars not starting from a valid point--there neceds
to be consideration of the 6,056 cfs as the average flow for

the past 23 years.

5S¢ that no one gets confused about the 6,065 cfs. If you take
June 27 of every year for the last 23 years you may very well care
to a nunber like 6,056, but the USGS who runs the gauging

station at Muphy recorded a flow on June 27, 1981 of 4,530 cfs.
S0 what: we are talking about here is a minimum flow. You don't
swim in average depth rivers, commarcial fish don't live in average
depth rivers. This is a critical pariod planning mechanism. You
look at the worse case and say, what can we accept in that river
on the worse day that we can foresee we will have. That day to
date has been 4530; not 6,065. If you want to go to an average
mmber, then admitably it will be muach higher, but your exposure
to flows an acceptable limit will be much greater.

PROWVIDE THE DIRBCTOR OF THE DEPARTMENT OF WATER RESOURCES
SHALL, HAVE POWER TO PROMULGATE RULES & REGULATIONS AND
SUSPEND ISSUANCE OR FURTHER ACTION ON FERMITS OR APPLICATIONS

Senator Budge moved and Senator Beitelspacher seconded SB
1006 go out with a do pass recomendation. Motion carried.
Senators Ringert, Little and Carlson voted no.

There being no further business before the conmittee, the
meeting adjourned.
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Water-nghts sorting proves complex but not new

dehe Blackmar ‘Siatgsman

Sen. Beit Ringart, R-HBoise. studies water-nghis

matcna dunng a recent conmiliee meeling

By A0N ZELLAR
T fanc Siassrnan

inaho lawmakers are ow un-
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chey ponder a praposat fer a
bosinwide  “adjudication”  of
Enpke River waler nghis in con-
nection with the Swus Falls blue-
print far the rives's tyiure.

Hui the process for using Idaha
courls 19 establish clear title to
water has been around almost
since statefiood
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considerng an adyudication of the
Snake River and ail s troowue
1aries, including the Boisa and 1ne
Clearwaier rivers,

The House Hesaurces aml Con
s#rvilion Cammitter hotd thres
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Legislators look cautiously at six bills

legislaiors have been fechrp
their waxy through the Soake
Hiver wa L-er—rigms mung lreld,. sk
Lills presenied as 2 package for
1heir 2ppiuyal

Two Senarte committees de-
luved acticn Friday on portions of
the package. A House panel has
scheduled a hearing Thursday on
twoother hills afer delaying thew
imtroduction twice.

The camplex legal and adminis-
irative issues contained in the so-
catled Swan Falls agreéement any
confusing not only to lewmakers
viewing them for the first 1ime,
hur also 1o veterans of the contro-
VTS,
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Bill seeks
Indian talks
over Snake

T Aspgcisted Prusg

A memsure calling for the governar
and attormey general to negotidte
with Indlen (ribes over Shake River
Basin water righ!s was introdueedd
Thursday in the ldaho House.

The vote for introduction by the
House Resources and Conservalion
Commiltee came after an atlomey
for the Shashone-Bannock Tribes said
the cost and time involved in sorting
water claims could be cut drastically
by negeliating rather than turmning 1o
the couris,

Pdrt of a legislative packape
needed to implement the Snake River:
whater-rights agreement that the state
and ldaho Power Co. signed Jast year
calls for the courts to untangle water
rights in the Shake basin,

Backers of the agreement wanl a
general adjudicatlon that would draw
Indian water rights into the state
court system, Tribal attomey Howe
ard Funke said that aspect of the pact
led the Shoshone-Bannocks (o believe
they werp headed {or a major con-
frontation with the state. :

But he told committee members
during a hearing on proposed adjudi-
cation and its funding that a clegsh
could be avoided if legislators would
st up & framework for nagotiatitng.

Funke also said estimates that ad-
judication will cost 817 million are
low, He sald the cost is closer to H0
millian or $30 million, and added that
the federal court system probably
would become involved ih questions
affecting Indian water rights.

Indlang traditionatly have soupht to
keep (heic water issues out of state
courty because of local political influ-
énces there, Funke sald, sdding that
iribes get more objeclive treatment
inthe federal system, ’

Players in the Snake River contto-
versy have said their goal was to set.
tle the issue ag inexpensively and as
quickly &4 possible.

“You've selected the most costly
altemnative and the most time-con-
suming alternaiive” by advocating a
general adjudication, he told legisla-
tors, .

Other waler-rights cases involving
tribes have shown court settiements
are about 10 times more costly than
negotiated settlementa, Funke aaid,

He also said the $hoshone-Bannock
Tribes stayed away from early davel-
opmgnts iy the battle over use of
Snake River water because they felt
secure In their water rights,
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Swan Falls bill
would remove
most defendants

By SUSAN GALLAGHER
Assocliated Press

Most of the 7,500 defendants in
Idaho Power Co’s Swan Falls
lawsuit would be dropped from
the case under a bill an Idabo
House commilles endorsed on
Thursday.

But the measure, which mir-
rors an Jdaho Power contract the
‘governor  refused to algn last
- year, was sent (o the House floor
with enly a narrow endorsement.

The bill epuld be “strychnine
with a little bit of suparcoating,”
sald Rep. Lyman Winchester,
R-Kuna, ene of the legislators
who wantad (o delay action.

Rep. Patricia MeDermott,
D-Focatells, said water users
mired in uncertainty over the
Swan Falls water-rights contro-
versy deserve rellef,

She said before the vote by the
House State Affairs Committes
that the legisiation simply will
narrow the Swan Falls issue.
Eong-term studles and other ac-
ticn on he controversy won't be
precliuded, she said, .

The legislation siems from the™
lawsuit Idaho Power filed last
year to defend the utility’s water
rights against demands of hriga-
tors and other Snake River wafer
users Upstream from Swan Falls
Darmn.

The suit argse after the Idaho
Supreme Court ruled [daho
Power has Snake River water
rights and s entitled to defend
- them,

A contract drawn up between
Ideho Power and the state |aat
year would have removed most of
the 7,500 delendants from the suit,
But Gov. John Evans refused to
sign it after constitutional lgsues
were raised.

Testimony on the lepislation ad-
yocated by Idahe Power won sup-
purt from water users before the
committee’s vote, The Idaho Citi-
ens  Coalivenp, a  consumers’
group, anmounced that its objec-
tlons to the handling of the Swan

e———C

Falls issue will be discussed at a
news conference today.

Attorney General Jim Jones
told the committee that he ques.
tichs the legislation’s true intent,
He said a court order spelling out
obligations ¢f 1daho Fower and
other water Wsers in a segtlement
would be berter than legisiation,

“You'd have the
company's  John Henty
there on the dotied line.
Jones said.

The legislation is vague, doesn’t
bind Idaho Power adequately Bnd
is sura to be challenged in court,
he =aid.

But irrigator Derrell Savage
supported the bill, “recognlzing
maybe it isn't the whole piece of
cuke needed to straighten out the
warer mess the state is in.” Sav-
age is & farmer who munages the
Bell Raphkds Mutual Irrigation Dis-
trigt in south-central Idaho,

He sald thousands of water
users cannid be expected to re-
main in limbo for the years it
would take to resolve the entlre
Swan Falls issue in court,

Savage called for the state 1o
develop a comprehensive water-
mAanegement plan,

““The way we're going, we'll be
20 years in court,” Savage zaid,
“And my kid will be saying, "Dad,
where were you when all this was
goingon®™ "

The bill, which advances to the
House floor, is the se¢ond plece of
Swan Falls legislation to clear a
hurdle this week. Under normal
procedures, the Swan Falls biil
would come up for a final vote
aext week.

The other, unveiled by Jones
and the governor, would place
Idaho Power’'s water demand for
hydroelectric generation bencath
the needs of other Snake River
users, That bill wag won & cour-
tesy introduction and will be con-
sidered later by the House Re
sourcex and Conservation Com-
mitiee,
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STATZMENT OF LEGISLATIVE INTENT
5.8. 1008

Preparad by the Senata Resources and Environment Committes
February 1, 1985

I. INTRODUCTORY STATEMENT.

Beginning in approximately 1877, a significant controversy
arose between Idaho Power Company and certain other water users
in the State of Idaho over the extent of Idaho Powar Company's
watar rights a¢ the Swan Falls Dam, Ultimately litigation was
instituted against numerows water users by Idaho Power Company
to clarify the status of the disputed water rlghts, Roth the
Governot and the Atterney Genzral of the Stata of Idaho becanma
oxtengivaly invelved in attempts to resolve this dispute. In
1983 and 1984, in two separate lagislative sessions, the Idaho
Legislature also grappled with the controversy unsuccessfully.
At iasue wag whether the water rights of ldaho Power Company
should be subordinated to future appropriators to ancourage
furthar developnent of agricultural uses, domestic, copmercial,
nunicipal or industrial (DCMI) uses, or other uses which would
ba beneficial to Idaho.

Ultimately, in October, 1984, an Agreement was reached
between the Governor of tha State of Idaho, the Attorney
General of the State of Idahp and Idaho Power Company which
regolved the controvarsy. The agreement required legislative
action and was made ¢ontingent upon passage by the Idaho State
Legislaturas of certain leglslation which was referenced in the
agreement, This bill, Senate Bill 1008, is the centerplaca of
the legislation which is contemplated by the agreement.

II. ETATEMENT OF PURFPOSE.

Thia legislaticon is intended to resolva conflicts over
whether an existing water right for power i3 subordinated. Tha
legislation resolves these conflicts by defining the nature. of
such water rights., It is also intended to assure that water is
available for dsvelopment in Idaho and to provide a basis for
reallocation of water for future development. It recognizes
that Idaho's population and commercial and industrial expansion
ap well as Idaho's agricultural needs will require an asamured
amount of water,
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The legislation also clarifies the authority of the Idaho
Department of Water Resourcedg to subordinate future hydropower
watar rights, PFinally, the leglaslation is an asgartion by the
Legislature of the State of Idaho of 1is authority to limit and
regulate the use of water for powar purposes.

III. SECTION BY SECTION ANALYSIS.

Ay SECTION 1. égMENEIHG BECTION 42+~203 OF THE IDAHO
DE.)

Section 1 amends Section 42~203 of the Idaho Code by
renumbering the seaction {0 be Section 42-203A and adding new
notice requirements for spplications to diver:t in excess of ten
(10) ¢.£.8, or one thousand (1,000) acre feet of water, Notica
of such applications must ba published astatewids, onca per week
for two gonsscutive weeks, Section 1 also preovides a mechanism
by which persons interested in being notified of any proposad
diversions may reguest in writing to be neotified bY the
Department of Water Resources, Buch requests may specify any
class of notices of application. Persons making such raguests
must pay annual mailing fees to be established by the
Department of Water Resonrces.

B, SECTION 2. (ADDING A NEW SECTION TO CHAPTER 2, TITLE
42, IDAHQ CODE.)

Section 2 adds 2 new section to Chaptar 2 of Titla 42
of the Iduho Coda t¢ be designated as Section 42-203B, Idaho
Code. This legislation is an exercise of the State's authority
under tha 19283 Amendment tu Article XV, Section 3 of the Idaho
Constitution to limit and regulate the use of water for power
purpoges, The section represents a spacific laglslative
finding that it ia in the public interest of the 8tata of Idaho
to assure that the State bas the pover to regulate and limit
tha use of water for power purposes to assure an adequate
supply of water for futuyre beneficiasl upstream use=, It alao
repregents a legislative protection of the righta of a usmer of
watar for power purposes ()} against depletion to tha extent of
a minimum flow eatablished by State action; and (2) te the
continued use of water avallable ahove the minimum flow subject
to reallogation t¢ future uses acquired pursuant to State law,
The water right for power purposes shall not he subject tao
depletion up to the amount of the minimum flow as defined by
any applicable contract with tha State. As applied to the Swan
Falls Agreement, the axisting minimum stream £low at the Murphy
U.8.G.8. gagling station i8 racompended Zor change to seascnal
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£lows of 3,500 ¢,f£.8. and 5,600 ¢.f.2. The Agreemant
racognizea Idaho Power Company's rights as unsubordinated up o
the amount of these flowa, While the State may later change
tha minimum flows, the recognition ¢f the nature of the
company's righta will not change. Valid subordination
conditiong governing any existing hydropower rights are not
modified or gemoved by this legislation,

To accomplish the halancing of these potentially competing
interests, this section establishes a trust in which title to
certain specified water righte will be held. The trust
pertalns to water rights for power purpeses which are in excsas
of minimuwn stream flows wstablished by atate action. Thae term
"stata action®™ refers only to action by the Idaho Department af
Water Regourced in compliance with all applicable law, and/or
the establishment ¢f minimum stream flows in the State Water
Plan by the Idaho Water Resource Boaxd, both of which actions
arg subject to ratification, modification or redjection by the

. Idaho State Legislature. To the extent of tha establishad

minimum flowd apd any right recognized by contract, such water
rights for power purposes remain unsubordinated to all uses,
The amount of water or water rights held in the trust is thua
keyed to the maintenance of tha established minimum strean
flows rather than any estimates of how much water may be
available above such minimum flows. Any portion of sugh watar
rights above the established minimum flows will be held in
trust by the State of Idaho, by and through the Governor of the
State of Idaho. This trust will hold these water rights for
the benefit of the power user so long a3 they are not
appropriated as provided by law by future upstream beneficial
usargd. The trust alse operatas, however, for the use and
benefit ¢f the people of the Btate of Idaho, to asasure that
water 18 made available for appropriatien by future upatrsan
users who satisfy the critaria of Idaho law for reallocation of
the water rights held in the trust. No person to whom trust
waters are reallocated ghall be regquired to pay cempensation to
any party, other than appropriate administrative faees
eztablished by the @irector for processing of tha reallocation,

The govarngr is given specific authority to enter inte
agreements with power users to define applicable minimum stream
flowa in aceord with the terms of this gection., These
contracts mugt bes ratifled by the Idaho Stake Legislature,

Thua, existing hydropower rights which hava not b2en
effectively subordinated shall not be subject to deplation
below any applicable minimum Flowas establlshed by thea Stata,
Hdropower rights in exceass of such flows will be held in trust
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by tha §$tate and are subject to subordipation to, and t&
deplacion by lawful beneficial uses, In addition, Lif the _
nolder of such a hydropowar right entars into an agreement with
the State defining the extent of its hydropower right, the

right will remain unsubordinated to the extent provided by the
Agraement. B5uch agrgements nust be ratified by law, and
rarlfication of one such agreement is conferred by this gegtion.

The Dirsctor of the Department ©f Water Sesources ls
empowared as to all future Licenses to subordinate the rights
granted in either a permit or a license to subSequent upstrieam
beneficial depletionary uaes, to assure the availability of
wataer for such uses, The director also shall have the

autherity to limit permits or licenses for power purposas o0 &
specific term,

As applied to the agreement hatween Idaho Power Company,
the Governer and the Attorney Genaral, thig trust arrangament
results in the Btate of Idaho poesessing legal title to all
water rights previously claimed by Idaho Power Company above

the agreed minimum stream flows and Idaho Power Company holds
equitabla title to those water rights subject to the trusk.

The Idaho Department of Water Rescurces i8 the antity which
makes the determination of whather water iz to be reallocated
from the trust under the criteria of Section 42-203C and in
compliance with the State Water Plan. The Company's vights may
he assarted by the state, as trustee, and by ldaho Power
Conpany, a8 beneficiary of tha trust and as the user of the
watar right. TIdaho Power Company is not the sole beneficiary
of the trust, however, Future appropriators, as persona on
whope behalf the trust waters are held, may seek to appropriate
the trust waters in conformance with Stats law. The State acta
az trustes in their behalf ap well, At such time as a future
appropriator {8 granted a watrer right in the trust waters,

Idaho Power Company's rights in such appropriated water becoma
subordinatsd. : '

€, SECTION 3. (ADDING A KEW SECTION TO CHAPTER 2, TITLE
42, IDAHO CODE.)

1. Section 3 adds a naw saction to Chapter 2 of Titla
42 of the Idaho Code to be designated as Section 42-203C, Idaho
Codea. This section specifies the ¢riteria which must be met Lo
appropriate waters which are subject to the bkrust asstablished
in Bection Z. This section contemplates a three-step analysis

a3 to apprepriastiond of water from £he trust eatablished in
Bection 2t
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First, the proposed us#s must be evaluated undar che
criteris premently existing in section 42-203A, including
local publi¢ intarest. (Senate Bill 1008 does not
adversgely affect the use of existing local public interast
criteria, FRaeviaw of these factors is separate from the
new factors addad by the bill in Section 42-203C.)

Becond, if the proposed use mesta these criteria,
there mu3at be a determination of whether the proposed use
would "significantly reduce® the amount of water available
to the power user whosa rights are owned by the truse, ,Iﬁ
a2 significant reduction is not found, than the application
should bae granted.

Third, 1f a aignificant reduction is found, then the
proposed use must be evaluated in terma of the criteria
gtated in Subszection 42-203C(2)., The finding of =
significant reduction dees not infer that any mortion of
the trust waters should not ba developed. Such a finding
simply results in the nagessity of evaluating tha proposed
uge according to tha =erms of the ¢riteria stated in
Subsaction 42~203C(2). Thes# criteria focus on the
banefits of the proposed use to ths state and local
ecanony, tha impact on electric utllity rates, the
promotian ‘of the family farming tradition, and the
promotion of foll economic and multiple use development of
Idaho's watsr resources, The fifth criteria aats a cap on
agricultura) development abova the Murphy Guage,

Subaection 42-203C(2) (b} clarifies that the burden of
proof in establishing that ahy ¢f thage criteria would prevent
granting of the application im upon the proteastant. This
subsection was included to implement tha apecific legislative
intent that tha administrative burdens of meeting the naw
¢riteria would not block future development,

Hone of the factors in Subsaction 42-203C(2) are to ba
given greater weight than any ¢ther by the director in
detarmining whethar to allow future beneficial use of the trust
waters., This provision represents leglalative intent that the
considaration of the family farming tradition, hydropower use,
domestic, commercial, municipal and industrial uses, or other
multipla use developments are esach to ba glven equal
congideration in the realleocation process. 1t 18 the intent
that otherwise qualified water wses which promote the family
farming tradition or create jobs should ba recognized as
esgential to the aconomy of the Stare of Idaho.




The criteria identified in Subsection 42-203C({2) are
{ntended solely to guide the director of the Idaho Department
of Water Resources in determining whethar a proposed use has
greater net benefits to the State than the existing hydropower
ugg. The criteri{a identify those factors to be considered in
making this determination, Proposed uses for domestic,
rommercial, menicipal or industrial purposss and the like ara
not intanded to receive lese weight in the evaluation procsas
gimply becausae thei are not mentioned specifically in the
criteria, Wor is 1%t intended that these uses be subject to tha
family farming standard c¢ontained {n Bubsection 42=-203C(2)(ii),
or the agricultural cap contained in Subsection 42-203C(2) (v).
In such ¢ircumstances only the criteria ra2levant to the
proposed use and itd impact on hydropower would be pertinent.

The legislation also specifically ties the appropriation
of water from the trust to conformance with "state law" and not
to the new public interest criteria, This provides flexibility
to the state in the future &5 change the law if it becones
necessary, without modifying the operation of the trust
provisions, Thus, Btatée water policy is not frozen by this
lagislation.

D, SECTION 4, {ADDING A NEW SECTION TO CHAPTER 2, TITLE
&2, IDAHC CORE.)

dection 4 addes a pew seoction to Chapter 2 of Title 42
of the Idahe Code to be designated as Section 42-203D, Idaho
Code, This section provides that the Idaho Department of Water
Regources shall review all water permits issued by ik prior to
the sffactive date ¢f this act; provided, howevar, that permits
having been puk to beneficial use prior to July l, 1985 ara
exempt., Thesa permits are no be reviewed to assurg that they
comply with the regquirements of this act. fThe director is
authorized to either gangel the permita of subjegt them te new
condltions.

E. EECTION 8.

Bection 5 clarifies that this act does not modify,
amend or repeal and existing interstate compact.

F. SECTICN 6,
Besction 6§ declares the provisiona of thig act to bae

geverable in the avent that any portion thareof iz declared to
be invalid or unenforceable,



