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over the changes as are indicated in the paper.
After that, we will take the public testimony.,
We'tl close thepublic testimony. Then we'll open
it up for some brief questions and answors if you
have something on your mind that might be
bothering you.

S0 if you look at pages 2 and pages 3,
you'll find proposed drafl changes of Policy 32,
Going on to pages 4, 5, 6 and 7 i1s the proposed
legislative package. Now, that particular section
is devoted to what our legislators are now working
on in Boise. Policy 32 plays a very important
role in the development of that legislative
package. And it's very important to us that we
hear what vou have to say.

Now, if you look at the right-hand side on
pags 7, you'll see some actions that must be taken
by May 13th of 1985, And I'll just kind of read
down through those with you. Number one, the
"State Water Plan 15 1o be amended.” And that's
the purpose that we are in front of vou today. We
want to hear your comments and things that you
think we should do, revise, change, delete,
whatever, of the propased Policy 32.

No. 2, "he legislative package is to
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1 * %k ¥ E Ok
2 (Whereupon, Tape | begins.)
3 THE CHAIRMAN: This is the recording of the
4 Statc Water Plan hearing on Policy 32 in Burley,
§ Idaho on January 30th at 2:00 p.p.
6 Ladies and gentlemen, we'd like to welcome
7 you to the fifth of the series of public
8  information meetings and public testimony thal
9  we're taking on behall of the ldaho Water Resource
10 Board for revision to Policy 32 of the State Water
11 Plan,
1z If everybody has a copy of the Currents, I'd
13 kind oflike to just drift through that with you
14 just alittle bit. Tn December of 1984, the Water
15 Board sentenced some draft language, proposcd
16 lanpuage to the revision of Palicy 32, the State
17 Waler Plan, The Idaho Water Resource Board's main
18  function is to develop the Water Plan, kecp the
19  "Water Plan up to date, make any changes to the
20 Water Plan.
21 And what we arc here for today is to ake
22 your testimony on revisions of Policy 32, 'U'he way
23 we would like to work it is, aller I've given some
24 introductions, we're going to have Frunk Sherman,
25  from the Department of Water Rosources brictly go
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be passed by May 15th." No. 3, "appropriate
dotions by the PUC or the legislature called for

it the agreament must be aken,” No. 4, "the
appropriate order by the Federal Fnergy Regulatory
Commission acceptable to the partics to the
agreement s to be issued."” "The Idaho PUC must
disniss the 1977 petidon by the [daho
ratepayers.” Mo, 6, "if required, the Oregon PTIC
must also approve the entire packape.” No. 2nd -~
No. 7, "enactment by the legislature of
subordination language as set forth in 7A and 78,"
which you find from pages 4 through pages 7.

S0 with that -- let's see, T hetter
introduce sverybody. We've got Don Kramer, board
member from Castleford. Don farm's over there,
Dave Bydaleh is from the St. Anthony area. He'sa
farmer, and also a member of the Comimittee 9, On
my left is Jitn Shawver, Jim's a farmer from the
Eden, Idaho arep, And Wayne Haas on end of the
table,

Frank Sherman will be - from the Department
of Water Rights Resources will be discussing the
32 revisions. And we have a director of the
Department of Water Resources with us Loday,
EKenneth A, Thann.

1 (Pages 1 to 4)
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1 Trank? 1 Dbecause the Idaho code seotions refer to the
2 MR. SHERMAN: Thapk you, Mr, Director, 2 proposed revisions do not exist. They do existin
3 [t gety a Hitle bit complicated. There's 3 the form of the legislative package that the
4 ancexisting State ‘Water Plan, There's the 4 negotiators put together, and are asking the
5  proposed rovisions to ome of the policies of the 5 legislature to pass.
6 plan. And theres the agreement itgelf. ¥'d like 3 Becanse these waters that are being held in
7 to go through the proposed revision very quickly {7 trust once belonged to ldaho Power, they are not
8  with you. i B the uwnappropriated water [rom the State.
9 The existing Water Plan deals with water ‘ 9 Therctore, the State can put special oriteria on
10 allocations in the Snake River Basin, It has to 110 anyone who wishes to use those waters. And that's
11 bechanged for two reasons. Quite clearly, the 11 what at one time was called, quote, interest
12 apreement spevilics changes to the State Water {12 criteria. It's hopelully going to be referred to
13 Plan that negotiators folt were necessary. But 113 as [daho Code Section 42-203C. 10s what's in the
14 there's another reason. And that is when the 14 agreement
15 Idaho Supreme Court ruled that Tdaho Powsr 15 This is where the discussion about the
16 Company, in an unsubordmated rght to waterat | 16 fandly farm (unintelligible) hydropower, that kind
17 Swan Falls Dam, it made these allocations wrong, | 17 of thing. Those are criteria for the State to let
18  becanse they were based on the idea that the State | 18 someone else take this water that Tdaho Fower
19  protects Idaho policy water rights as low as they |15 claims for their own use, The Board scknowledges
20 wanted. But the whole plan stays around a flow of] 20 that this, perhaps, is bast established
21 3300 CFS. And that's what we ganged for Swan | 21 (unintelligible). Should be part of Idaho code,
22  Falls Dam. 22 just the requirements for a person who applies for
23 Now, the compromise and negotisions, 23 unappropriated waters are in the Idaho Code.
24 whatever, specified that, as part of the tradeolls 24 It's a little complex. We always talk about
25  between the Btate and Tdaho Power Company, that | 25 the Swan Falls problem that flows past
Page 6 Page 8
1 the low al the Murphy Gauge will be changed from 1 Murphy Gage. You have to realize that Idaho Power
2 3300 CFS 10 3900 CFS in summertime, and 5600 CF§ 2 has a claimed water right at all our hydro
3 inthe winferthing, Thal's basically what Policy { 3 facilities upstream at that point. When someone
4 32 8nake River Basin acldresses, It addressesthat | 4 says there's only 600 CFS in the river
5  change. It also includes mittium flows lorplaccs | 5 (unintelligibic) divided it up between 3900, 3300,
&  called Johnson's Bar and Lime Point. They're {6 4300 it's actually been down to, That's true unly
T helow the Hells Canyen complex. They're mentioned{ 7 in the reach around Swan Falls facility. Idaho
B8 in the existing Water Plan as desirable flows. 8  Power's appointment other upstreant resaurces can
9 There are aclually flows reguired by Tdaho 9 bemuch larger.
10 Powor by their federsl license. By proposing to 10 As part of the agreement, Idaho Power
11 add them to the Water Plan ag State policy, the 11 Company has said they will not protest the lack of
12 Water Hoard ftels that, if there were ever to be 4 12 warer at any of their other facilities providing
13 change in the loense requirements, this much 13 the 3900 and the 5600 cnteria arc met at
14 water would be guaranteed at thuse two places. 14 Murphy Gage.
15 And that's really what May Policy 32 1% all about, 15 So when the negotiators mads the decision to
15 establishing those minimum flows within theriver. {16 split between what is historically known as the
17 Now, Policy 324, water held in trust by the 17 Murphy (iage and what the State Water Plan called
18  Srate has a new concept in Tdaho In that the water 18  fur, they really were setting the rules for that
19 that we're talking about is the water that was 1%  particular gauge. There's morc water
20 clairned by Idaho Power, This water is being held 20 theoretically held in trust in an upstrcam
21 intrust by the State for the State o reallocate {21 [facility. How much of that waler you can actaally
22 to other uses. 1t is the policy of the State und 122 use, still get 3900 past Murphy Gage
23 the Board, that upon reallocation, it can only be {23 (unintelligible).
24 done if il meets cotain Idahg code and eriteria. P24 Bat that's the waler that's held in trust by
25 This is another place where it gets complicated, {25  the State, that water that had been claimed by

2 {(Pages 5 to 8)
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Idsho Power. They can certainly use it as long as
'y svailable to them. But they agree not to
protest if the State wants other people to use

that water providing they meet the laws inthe
State of ldaho, including the new criteria,

Policy 328, "domestic, commiercial, municipal
and industiial.” Lhe existing Water Plan when it
made its allegations for spevific uses in the
basin set aside - al that time we were talking in
terms of acre feet, but it converts to about (44
CF5 in water on averapge flow for municipal and |
industrial uses. i

The proposed revision keeping the CFS
designation as negotiators reached -- were used in
reaching their commaon laws, we plan, or we suggesl
or we suggest at 150 cubnie feet per second of
water be get aside (or domestic, commercial,
municipal and industrial yses. You note we're
including domestic as pat of this. It's nol o
painful an inclusion, heecause a person who drinks
water, his waste products generally dog't leave
the basin. 8o cach treatment plant puts it back
in the river or oot on the land. The water budget
for a human, basically, what he sweaty iy lost to
the Snake River Basin ground water syslem and

W w1l o U ok G kS e
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Page 11

the State pursuant to Policy 32A, less the amount
of water set axide to be domestic, commercial,
municipal and industrial use, shall be available
for agricultural purposes.”

Problem there, of course, is that a hew
agriculturg nse has to meet these new critenia the
legislature's going to establish if they're going
1o got that water the State is holding in liew of
Idaho Power plan,

Polioy 32D, Hydropower, 1t acknowledges
that hydro- -- use of water for generation of
clectricity is beneficial vae. Thal's alrcady law
in the State of Idaho. What they do here, though,
is say, "and that depletion of flows below the
minimum average daily fow set forth in Policy 32
18 not in public interest,”

So whal they're doing is part of the
tradeoffs here is saying that we'll recopnize that
3900 and 5600 are necessary. And it's in the
public interest that that water is available to
idaho Power for power storage. We're tuking some
of the water away from them, but we're
guaraiteeing them water hopefully in perpetuity,
saying it's not in public interest to know what
{unintelligible) the mintmum flow is.

2 JEEN B (R R I AV I
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river system. The rest of it is bad. 5o the
inchusion of domestic docsn't really amount to
mnch.

If you want to get a feel for how much waler
is going to be set agide out of this water, right ;
now in the hasin we divert approximately 400 CFS|
in average. Golng to set aside 150 CFS. You'll
note that this policy very spevilically says 150
CFS§ of conswmptive use, Now, that 400 CFS that
gers diverted, that part that's used to water i
people’s lawns, keep the golf eourse green, some ‘
of that, most of that water probably is consumed. !
But the water that's used for cooling purposes, ?
wash water, that water gets back in the systeni in
a real consumptive use, very close management
approach.

You need to know how much of the water
anybody is diverting 18 actually consutnptively
used and kost o the systemn. So if you lake 130
CPS consumnptive use, that's pretty close to what's
probably being consumptively used today by
domestic, municipal, vommercial und indusirial
use. i

"Lolicy 32C, Agricnlture. 1t is the policy i
of {daho that appropriated waler held i trust by §
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MNow, the existing Water Plan will take the
role that the rate - if the legislature passes
the {unintelligiblz) bill, (utuntelligible} below
that. %o they get something new, and the State
grty some ol the water.

Policy 32E, Navigation. This is basically
the same language that's in the existing Water
Plan. And it says that, with these minimum flows,
the State feels there's enough water in the river
at all times o satisfy recreational interests and
those commercial motives (unintelligible).

Agrienlture Poliey 32F. This againisa
repoal of the language that's already in the State
Water Plan. [t does testily, however, that if a
trout farmer or agriculuriat wishes to process
hig product, that's a commercial or manufacturing
type (unintelligible). Waters for that porposes
should be aecounted for in DOMI withdrawal
allocation. And then says that the niinimum flows
catablished by the plan should supply water to the
trout farming industry, That's because the water
in the river below Milner Dam, at least in the
tow-flow periods of the year, i frequently mostly
{unintelligible) Mountain Springs. Many of the
{ish cultures in the state (unintelligible),

3 (Pages 5 to 12)
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Page 15

where somebody niay dump into the river
(unintelligible} is a beneficial use of water.

The person has -- waste waters are so0 bad you
can't meet the Federal and State requirements, you
shouldn't be dumping into the river, ¥ou should
change what you're doing., There are laws to make
this happen. We shouldn't take our pood water and
mix it with bad water (unintetligible). This

policy is basically already in the exisling Water
Plan.

Policy 321, New Storage. This policy isa
direct outcome of the agreement. MNegotiators
spelled it out ia the agreement and asked the
Board to address the problem Lo inelude this
language or very sitnilar language in the State
Water Plan. The Swan Policy really has two
policies in it. See with the first one -- which
may he casier to cxplain, but it may not be easier
Lo picture it.

The first policy is that before new storage
ia developed in the basin above Murphy Gage, a
determination should be made that we're making
maximum use of the existing facilities in the
system. Ti's hard to acecpt that in an area of
the state where we can't meet water claims for

Idaho Water Resources Board 1/30/1985
Page 13
1 If we're going to have 3900 going past 1
2 Murphy Gage, we're going w0 have to have the water] 2
3 coming up Mountain Springs. ‘Therefore, those guys, 3
4 would probably protect it lo some degres. [t does 4
5  specify, as does the existing Water Plan, however, 5
&  thata water right is nol a guatantes of your need g
7 for diversion, and says you're entitled to the L
8 waler us long as there's a legiiimate way to get 2
9 il ITthe springs were to decling, some people, i 8
10 trout farmers, for example, may have to change the 5\ 1o
11 diversion works. In extreme case, someone might z 11
12 even (unintelligible). His water rights, pnonity (12
13  datc, he has water avatlable (o hitn, But his need 13
14 for diversion would not necessarly he protected. 14
15 Policy 3243, Fish, Wildlite and Recreation. 15
16 This one I think '] read al least part of it, 16
17  because it's a gore poind for many individuals. 17
18 "t is the policy of Idaho that the new muinimum i8
19  flow established under Policy 3218 are suflicient 19
20  and necessary to mect the minimum requirements for 20
21 aquatic lite, fish and wildlife, and to provide 21
22 water for recreation in the Snake River below 22
23 Milner Dam." 23
24 The Board has always acknowledged that 3300 | 24
25 (F§ at Murphy was not optimum for fish and 25
Page 14

1 wildlife or aquatic lite, but it is 2 minimum 1
2  wvalue to protect and retain some of the resources 2
3 weknow of By raising that Jow, they're saying 3
4 it may be, perhaps, even that 3900 isn't optimum, 4
5 but it will protect the minimum valuc that we 5
6  nced -- aceepl as sort ol a lifesiyle in [daho. &
7 Iris also the figure that the negotiators have 7
8  asked the Board to adopt. 8
9 The Board has another mechanism for 9
10 protecting fish and wildlife, And that's their 10
11  cnde-stream {(unintelligible) program. The Board is] 11
12 the only entity in the Staic who can appropriate 12
13 the unapproptristed walers of the state for 13
14  end-stream values. And they've done ihat on many| 14
15 ofthe tributaries (vnintelligible) through 115
16 system. It's a different mechanism. Crver and 116
17  Dbetwcen the two, the Board feels they can protect | 17
18 fish, wildlife and recreation values within the 18
19 state. 19
20 Policy 321 - no, H. | don't know why 1 L 20
21 said that. Policy 32H, Water Quality and $ 21
22  Pollution Control. "The Board (eels that there are | 22
23 enough Federal and State regulations to protect % 23
24 the waler quality in the State of Idaho. They do  ; 24
25 not teel that using good water to dilute bad water é 25

Page 16

water in. the river at this stage and we haven't

for Tdaho policy 8400 claim (unintclligible) that
on October 1st, the watcr master chose 12,000 CFS
or something along those lines over Milner Dan.
And it goes on down the river.

Tt would be more beneficial to the State if
that water were used rather than just dumped in
the irrigation system. 8o the negotistors asked
the Board and to the Beard of Director to examine
this problem. 1n fact, put the burden on the
director to make delermination a3 to whether
maximum use is being made of the system. There
are today unappropriated waters in the
(unintelligible), I think it would be very hard
for the director to say we need a new dam when
there are nonappropriated waters in the system.

If you were asked today o approve the
preparation of that water and Lhen someone came in
and ask [or new construction, you might have a bit
of problem reaching a decision. The things that
the negotiators want the Board o look at are
really fegal istitutional barriers to the use of
this water which sits in the reservoir during
irigation scason, then is dumped. There arc a
lot of hamicrs, a lot of legal hamicrs, somc

4 (Pages 13 to 16}

Tucker and Associates, Boisc, Idahe, (208) 345-3704
www.etucker.nct



Tdaho Water Resources Board 1/3/1983
Page 17 Page 15
1 State barriers, Federal barriers. 1 We'te talking about a part of the state
2 Federal barricrs, one, person can only lease 2 where we're really facing up to the fact we're
3 orsell his water from a Federal reservoir 3 water short. And yel, there is water that doesn't
4  onhe year at a time. There's a provision in the 4 pet put to cconomic uses. That's the Hrst part
5 Idaho law. There are rules and regulations for 5 of tle response.
&  the water bank. Committes of nine uses that 1o 6 The second part relates specifically to the
7 move water around Lo some depree in the upper part] 7 reach of river below Milner Dam and above the
8  of the basin, But dealing with water from u 8  Murphy Gage. Ry the working agreement, everybody
9 Pederat reservoir, it cat unly be used one vear al 8 wades here and there, And one of the trades that
10 aume. Not very much incentive for someons who 110 Idaho Power wanted was protection for their
11 wanis o come in and do something new, because, {11 wintertite operations. Two things that need {o be
12 one, why would he risk his own mogey when he's 12 protected, at least two Lknow of, Certainly,
13 only guaranteed waler for one year, 13 they have a ready market on the coast where some
14 (Unintelligible) guaranteed water for one year, 14 ofthese people (unintelligitde).
15 So that's a barmier to fair use, more efficient 115 The other is at wintertime is when they fill
16  use of the water. 18 Brownlee Reserviir, the only storage reservoir
17 A second barrier is that if vour water is 17 really in the Hells Canyon common. So they wanted
18  stored in s ponlederal rescrvoir, you cannel make | 18 as much water assured 1o them during that period
18  aprofit on sale or lease of that water, What's 15  of operation as they could get, That's the reason
20 the incentive for someone who's got water uge 20 for 5600 CFS in the wintertime,
21 onevearin 10, or one year in 24, go out and try 21 What do negotiators syree to when the Board
22 and gel) it, if you can't make a profit? So those 122 s supposed to include a State policy is that
23 are twa real barriers 1o (rying to make more E 23 approval of new storage projects that would divert
24 efficient use of the water in the already existing 24 water from the main stem of the Suake River
25 system, 25 between Miloer and Murphy during the period
Page 18 Page 20
1 There are several barriers at the State 1 November 1st, March 31st, should be conpled with
2 level, A person can have a tull natural flow £ 2 provisions that mitigate and impact such
3 right apd full storage waler right tor the samne 3 depletions we bhave on the generation of
4  picee of ground. Bul a person can't sell off his 4 hydropower,
5  water if it would be a dissension in use, Your i 5 Mitigate, very specifically identified in
€  waler right entitles you to pul so much water in & the [inc as lessening the impact. Tt doesn't mean
7 somuch ground for agricultural purposes, for 7 that il vou're going to take s0 many, someone
B8  example. If you have more water than that, you 8  wants to take 50 tnany, there could be water around
9 can't sell it to another person that's going to I 8 forstorage. Tle has to give Idahe Power a dollar
10 consume it. Many potential sales get caught 10 value for that, Tt mems he has to lessen the
11 this trap. It would require chunging the State 11 impact.
12 law. 1z The rules and regulations for how it's going
13 The same thing sort of applies to all the 12 to be calculated will only be in place if the
14 rules and regulations for the waler bank on 14 agreement ever gets through, Ifs goingtobea
15 Kutalris (phonctic). Person doesn't put his water |15 complicated procedure. Quite honestly, each
16 1o use whers i's supposed t0 g0 once in 16 diversion project will probably be evaluated
17 five years, he can lose his water right, 17 within the basin, You've got to caleulate the
18 There are plenty of reasons why this water 18  miligation. You have to know the details and the
12 sits in there vear alter year and it gets dumped. 19 gpecifies of when the water's coming out and when
20 City of Pocatello, for example, has a water ight | 20 it's coming back in, that kind of thing,
21 to be used in emorgency situations, which the only} 21 The Jast Policy 327, Slorage Water for
22 way they could use would be to throw 22 Management Purposes. This is a policy that's not
23 {(unintelligible) in the river tell the water i 23 specifically called for in the agreement. When
24 aster (unintelligible) try and catch it when it © 124 some of the things the agreement calls for makes
28 poes by, They'll never using thit waler. ' f 25 this a record as a policy. As | said earlier,

5 {(Pages 17 to 20)
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Idaho Water Resources Board 1/30:1985
Page 21 Page 23
1 there are unappropriated waters in the system 1 Mr. Chuirman, (unintelligible).,
2 conceivably the State could acquire 2 THE CHAIRMAN: Thank you, Mr. Sherman.
3 (unintelligible}. If the Depariment is gomg 0 3 We'll start the formal public hearing
4 issuc permits from the river and from the aquiler, | 4 “process. And the chuir would fiest call Dr. Chuck
5  and realize that the aquifer dischargoe is 5  Brockway,
6  basically American Falls and Thousand Springs. & Thank you. Slate your name, addreys amd
7 The key (unintelligible) point in terms of 7 telephone number. it wonld be mout appreciated,
8  the whole Snake River is that Thousand Springs, if} 8 Dr. Brockway.
8 we slart issuing permils un the aquifer and gel 8 DI, BROCKWAY: Chuck Brockway, I'm with the
10 below 3900 through an error on our parl, we, the 110 University of Iduho at Kimberly Rescarch Station.
11 State, has no place o get water for the call, {11 And the telephune number is 423-4691,
12 Idaho Power would bank, shutting off a pump 12 Am I the vnly one signed up, Mr. Chairman,
13 (unintelligible) is not going o got the watsr at 13 1o speuk?
14 the Murphy Gage in any kind of reasonable time, if 14 THE CHAIRMAN: No, sir, We have one more.
15 atall It would eventually, but {uaintelligible) 15 DR, BROCKWAY: A whole bunch of them, Good
16 measure of consequence of shutting off water 116  ThenIwon't tuke the whole perind.
17  {onimelligible). Of course, if we could shut one 117 THE CHAIRMAN: But if yvou would like {0 lake
18  or two river people off, you'd see water on the 18 thetull hour —
19 way. 19 DR, BROCKWAY: 1 would like to address some
20 1f the State had access W some water 20 of the things that concern me regarding
21 where - to be used when the State made a mistake, 21 implementation ol the proposed Policy 32, One of
22 it would allow the managers and regulatorstobe | 22 them deals with the 32B for DCMI allocations. 1t
23 less conservative in lssuing water rights without 23 geems like, and mavbe it's inevituble, that
24 having o fall back on, | would assume, the 24 whenever a policy's changed, or new statutes
25 directors, if vou are careful as he starts to 25  adopted, it places additianal burdens on the State
Page 22 Page 24
1 approach his 3900 maximum level. 1fhe knows i 1 agencies for regulation and/or administration,
2 if he makes a mistake, he's going to get the water {2 This one seems to do that in that if we are
3 jretty quickly, then he may go shead and issue 3 allocating or proposing to allocate 150 CFS of
4 whatever he thinks is bis maximom level. 4 gonsumptively used water, which could translate
5 Now, this water would not necessarily -« il 5  into anywhere from 150 to a thousand CFS of
&  the State it could inguire. Theyv're not going lo : &  diverted water, depending on the percentage of the
7 sitidle. It could go to the water bank. L7 diversion which is deemed to be consumptively
B8 Concervably could be sold to ldaho Power. 1t ;8 used,
9  would not have to sit idle. But it would be there G The determination [or all of the various
10 if the State fult, (hrough their own fault, they 10 DOMI ases of what 18 actually consumptively used
11 could not meet the terms of the agreement, 11 iy difficult, technically. T'm not sure that we
12 Ome thing that's not in the State Water Plan i 12 have the kind of data to allow the director to
13 I'd like 1o just discuss, and then T'll shut up, 113 make those kind of determinations, at least
14 the agreement is designed to protect the existing {14 currently. There could be some problems with that
15  usge. It states that if @ porson can prove e was 15  kind of an evaluation of what is conswuptively
16 making beneficial yse of the water prior to the 16 uxsed for the DCMI uses. Maybe -- mavbe the
17 day of the signing of the agreement, he shall be 17 director feels differently about that, but T could
18  protected. Ifin terms of dry vears and the tlow 18  wee some problems that might arise there.
19  were not there nalurally, the existing user would ;19 Another concern that I had was with 321
20 notbe called upon by Idaho Power to be shut off | 20 And that was addressed by Frapk. And that is the
21 o satisfy Idaho Power right. Tt would only be 21 determination by the director of whether the
22 the person whose proof of use came alter the 22 upstream storage 18 currently on-line. We are
23 signing of the agreement that [daho Power would 23 making the maximum possible use of the existing
24 take action against if their right went out past 24 storage. There has to be some criteria defined
25  the 3900 {unintelligible). 125 for what is meant by maximum possible use.
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1 That - Lo me, that's another term like reasonable 1 some lability under all cases for mainlaining
2 pumping level that has yet 10 be defined. 2 that minimum flow of 3900, because they have this
3 And technically, it's going o be difficult, 3 pot, I'mnot sure we iieed -- we want 1o do that
4 again, to evaluate whether you are talking about % 4 within the agency.
5 optimal use to meet certain objectives, or some i 5 That involves some legal implications, |
&  other eriteria [or maximum possible use. T might €  think, thut cught 1o be evaluated by the staff 1o
7 be well to put some of those criteria in the 7 see if the State would be incurring some kind of
8  policy rather thun Jeave it entirely up to the B responsibiliics or obligations that we don't want
9  Board and 1o the dircctor, {8 o have.
10 Another thing on Policy 32§ that seems a 10 | think that's all, W, Chaivman, that I
11 difficult one w get over, and that's the § 11 have specifically on Policy 32, Tunderstand
12 nutigation aspect of wintertime storage batween 012 (here will be an opportunity 1o at deast ask
13 Milner and Muphy, and detorminaton by the Board) 13 questions on some of the other aspects of the
14 ol what is reavonable mitigation o decrcase the 14 agrecment,
15 impact on power rights within the Snake River. 18 THE CHAIRMAN: ‘(hank you, Dr. Brockway. Tn
1s Tf I'm reading the write-up under 321, 16 case we have some questions for hoard members,
17 provision 2, it states that "there are no curreid 17 would vou stand for them, please?
18  proposals for now storage projects that would ;18 DR. BROCIKWAY: You bet.
19  divert $nake River water between the Milnerand | 19 THE CHAIRMAN: Mr. Nyerman!
20 Murphy gaging stations. Tdon' think that's 20 (Unintelligible),
21 truc, Tthink there are proposals that have been 23 MR. NYERMAN: [have one. On 3213, the
22 on the books for 10 years that contetnplate 22 domestic, commereial DXCMI one, what would be your
23 wintertime sterage on the Brunean Desert by 23 answer? You had some misgivings with it. But
24 pumnping from the Snake River between Milner and | 24 what would be your answer to changing this or
25  Murphy. So it may be that whaever wrote that 25 bringing it around s it might be aceceptable?
Page 26 Page 28
1 should review that again, b1 DR, BROCKWAY: Well, I think maybe it's
2 The -- | agree wholcheartedly with the i 2 aeceptabls to a more knowledgeable parson, In
3 intent here Lo really evaleate how the water bank § 3 other words, i vou ask tne to - well, lot's go
4 and those provisions can be made more {lexible to | 4 back 1o the aquaculture portion here, where it's
5 pet better use of the storage facilities that we g 5  going o be the polivy, perhaps, to chargs the
& have on-ling, and to help evabiate the nesds for | 8 procossing part of water use for aquacultare o
7 new storage in the systern. That should have been : 7 DUMI allegations. Well, if you asked me what is
8  dome along tme ago, And perhaps now this muid% 8 the comsumptive portion of water for cleanimg and
2  be the impetus to do it, I 9 washiny fish as a percentage of that total
10 In relation to Poliey 327, stored water for % 10 diversion requirement, ! don't know. And [ don't
11 management purposes, U'm not sure that's a good ; 11 know who knows.
12 deal from this standpoint. One of the rationale 12 The other aspect is, well, for heating or
13 st allow the State, then, to mitigate a mistake 13 for cooling purposes, if you're talking sbout
14 inmanagement, perhaps. Tf we make a mistake and 14 power plants or whatever, we can certainly measure
15 that flow goes below 3900, we justreach inthe {15 the consumptive use under prototype situations,
16 sugar bowl and make itup, That would give the ;16 but alot of times it's difficult to estimate
17 director some flexibadity. It couldd also induce 117 comsumptive use as a peroentage of diversion for
18  the dirsctor to be a Hitle lax in management in 118 those kind of wses. At the least, implementation
18  that he wouldn't have a strict line to adhere 1o 19 of this portion of the policy would take
20 ifhe had someplace or some way 1o bail him oul. * 20 congiderable research to determine what these
21 The other problem is where are you going to ' 21 values arc. And maybe the stafl has done that. I
22 get the money to buy the storage? Are you going | 22 don't knuow. ButTsee some problems with taking
23 totake that out of the adjudication fund? 123 those determinations,
24 Storage is not inexpensive. And whether the State | 24 Let me give you an example. I was Involved
25  needs to get o that, and to assume, perhaps, P25 with assisting & watcr permit holder in evaluating
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1 hisneeds consumptively in an industrial 1 I wanted to touch on.
2 recreational eomplex where he had a truck washing 2 THE CHAIRMAN: Thank vou, My, McDanigls,
3 faeility, a car washing fucility, and o swimming 3 Is there uny questions, Mr, Kramer!
4 paol, and a couple of laundry mats, these kind of 4 MR. KRAMER; Wo.
5 things which would fit in the DCMI allocation. 5 THE CHAIRMAN: Mr. Rydalch?
6 How much of the diversion for a laundromut LB MR RYDALCH: No.
7 is comsumptively used? How aboul 2 swimming pool? 7 THE CHAIRMAM: Mr, Shawver?
8  You cap make cstimules, but whelher we have good 8 MR. SHAWVER: No.
B dats vo all of thosy, 'm not sure. 8 THUE CIIATRMAN; Okay. Thank vou.
190 ML NYERMAN: Maybe we can get the money lor | 10 1z there anyone else who at this time would
11 theresearch e get these answers the same place 11 like to testify?
12 we can gei the money to bay it over in 12 Okay. We'll close the official testimony.
13 {unintelligible). 113 And we will open it up for questions and answers,
14 DR. BROCKWAY: That could be. 1I'd vote for 14 Who's first?
15 that 15 D, Brockway,
16 MR, NYERMAN: I you have some thoughts or 16 DR, BROCKWAY: I have a question regarding
17 something on 32B that vou might write down for s 17  what Fxhibil 3 - and that deals with the part of
18 bepween now and the 22nd day of February, we'll be 18  the agreement that would require the allocation of
19 aceepting your testiony until that day, would you 19  monics for hydrologic and econonus studics. The
20 please pet them to us? Welt certalnly gppreciate 20 pumber in there is $200,000, I think, at least
21 i 21 thal's published.
22 DR. BROCKWAY: I'idoit 22 Is that finm? Or are we lalking about a few
23 MR, NYERMAN: Thank you very much, 23 more dollars than that?
24 THE CHAIRMAN: Chair would call Rlmor 24 UNIDUENTIFIED VOICE: Well, within my
25 McDaniels, plense. 25 perspective, we're talking about a lot more
Fage 30 Page 32
1 MR, McIPANIELS: Elmor MeDaniels, manuger of 1 dollars. Now, in yours, it may be a fow more
2 A & B [rigation Digtrict, Box 675 in Ruperl, 2 dollars. Tota) number, what T have, is a half
3 Idaho. Phone number is 436-3152. 3 million instead of 200,000, In the hudget thal
4 We have some concerns ahout gome - wall, 4 was submitted to Dave Bachs, il calls for a hall s
B most of the areas, really, Maximum use of sterage 5  miilion dollars for those studies, to begin the
6 we feol should he more defined. And are you going | 6 studies, What that sumber comes out to be, we
7 tomake those assumplions and thuse regulations on § 7 don't know, That is put together subscquent to
8  water years that we've had in the last year or { 8 that exhibit.
8 two, OF aTC You going to go buck to 77 and the 9 {Whergupon, Tupe 1 concludes und Tape 2
10 gardy 30 when we had dry years. And [ guess 10 hegins.)
11 what I'm trying to say is people have short i11 THE CHAIRMAN: Other questions for us?
12 memorivs. Let's don't sell the rest of the farm, ; 12 Yes, sit.
13 The other thing that T want Lo just touch 113 UNIDENTIFIED VOICE: With regard 1o
14 og, and I'm not known for long statements, in your 14 adjudication, does the Water Board have any affect
15  deliberations of the minimunt steeam tlows, | would {15 on -« or will they take 2 stand on how the money
16 like to be sure that you te this 1 to the rest 16  is to be appropriated bused on communication?
17 of the package that is in (be legislative process. 17 UNIDENTIFIED VOICE: What was that?
18 Don't get yourselves in the box of increasing 1B UNIDENTIFIED VOICE: Will you have any
1% minimum stream flows, and the rest of'it goes down {19 effeet on it? et me ask you that,
20 the tube, und then you've got to go through the 20 UNIDENTTFIED VOICE: We hope that what will
21 loops of mote things to gel them hack where they {21 happen is the input that we recaive from these
22 were, Let's not sell the resl of the farm., {22 public hearings will have an effect on the total
23 And { think as far as 't concemned, ldaho 23 overall package. And we haven't heard too much
24 Power got the big end of the stick. Lel's not f 24 about the adjudication as far a8 the monetary
2%  give thetn the cest of it. That's two main things 125 inputis concerned. What we have heard 1o this
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1 point is, so far, everyone's pretty much in favor 1 average ix loss - it's never been less than 4100
2 pfthe adjudication idea. ¢ 2 And the plan would say any one day it should never
3 Dces that answer your question? 3 he less than 3900.
4 THE CHAIRMAN: Yes, 4 UNIDENTIFIED VOICT: Does that ao back to
5 UNIDENTIFIED VOICE: Another question, P50 9T
&  Suppose during the summey, the low falls - the 8 ME. SHERMAN: No.
7 flew at Murphy Gage falls below 3900. What 7 UNIDENTIFIED VOICH: {Uninletligible) it
8  happens? B goes back pasl it.
) MR. SHERMAN: "Two things could happen. Ong, MR, SHERMAN: Well, yeah,
10 Idaho Power Company could ask the State for 16 UNIDENTIFIED VOICE: it didn't oceur in *77.
11 {unintelligible) water guaranteed to them, 11 ME. SHERMAN: Tt didn't oceur in'77, no,
12 providing oo new users have been placed, nothing 112 UNIDENTIFIED VOICE: What was the minimum
13 would happen if the flow stayed below 3900, Idaho {13 low back in '77?
14 Power's agreed tu protest only new upplicants tor ; 14 MR. SHERMAN: 1 honestly don't kinow, And |
15  water in placc after the signing of the ugreement, #15  didn'f even bring that information with me on this
16 Ifpeople are in place and the director shut off, 116  trip, | have to admit.
17  Tdaho Power would not go after continued shut-offs | 17 UNIDENTIFIED VOICE: Bul you say it was
18 of people who were in place before the agreement 18 above 397
19  was signed. 19 MR, SHERMAMN: Well, I'll vay it ways above 45
20 Sa, yes, conceivably, the [ow will be at t20  in'77.
21 some time below 3200, The Departmenl can only 31 UNIDENTIFIED VOICE: In ‘777
22 qake action under the agreement against the new 22 MR SHERMAN; Yes.
23 users, 23 UNIDENTIFIEL} VOICE: Oh.
24 TTL CHATRMAN: You might, Mr. Sherman, if | 24 MR. SHERMAN: ‘77 wasn't -- in tertng of
25 you would point ot what the seeorded histotic low | 2% operation of the river, it wasn't that big a year,
Page 34 Fage 36
1 flows have heen winter and swmmet, 1 The lowest it's cver been at Murphy on a one-day
2 MR, SHERMAN: You're asking me i 2 average 4500.
3 {uninteligible) it gives me an ernbarrassing } 3 {(Unintcligible),
4 guestion, begausc I don't know what historic low 4 MR. SHERMAN: That's finc.
5 inthe wintertime is. I think it's around 6100, i B It could really happen. Two differenc
&  some nunber fairly high, well above 56, In fact, 55 & times. ! happened in 1981, Ithink, and it
7 the compromised values would sort of fall between  © 7 happened back, if you run a computer model back of
8  historic low and what was what the i 8 current development, back in the thirties. 1
&  (unintelligible) was, { @  think it happened once in the sixties on the
10 UNIDENTIFTED VOICFE: What was that figure, 110 computer model.
11 pleasc? 11 UNIDENTIFIET? VOICE: 1t happened tn 6] or
12 MR. SHERMAN: 6100 CFS. 12 '62,
13 UNIDENTIFIED VOICL: How many? 13 ME. SHERMAN: And I'm not saying that's
14 MR, SHERMANM: 6l 14  relation (unintelligible) that water's always
15 UNTDENTIFIED vOICE: 61. 15 going to be there. Because, as a ground water
16 MR. SIIERMAN: The summertime flow has beeny 16 man, [ always point out that if that flow is
17 aslow as 4500 CFS on a daily average. Andthat's {17 Thousand Springs dischurge, what's happened at
18  Greeway Catholic (phonetic). No one trying to do 18  Thousand Springs in the last thirly years, It is
1% i on Tsa Canyon's {phonctic) lows. Anything 118 syre that Theusand Springs has tricklad down in
20 modem day, vou have to wait -- you have g good 1 20 thirly years. But there should he — because
21 day before you take any action. S¢ daily average 21  we've never been below 4500, there should be some
22 is the number we've talking about here in Boise. P22 roun to play.
23 UNIDENTIFIED VOICE: Over what period of f 23 UNIDENTIFIED VOICE: What if it does go way
24 (ime do you take that average? t 22 below?
25 MR, SHERMAN: One year. (n any onc day, lh-::% 25 MR, SHERMAN: If it ever goes wuy below,
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1 anybody who's got a water right that's younger 1 1o fill that 39007
2 than the signing of the agreement — 2 MR. SHERMAN: If the person has screwed up
3 UNIDENTIFIED VOICE: That meludes the wells 3 onlis water before the agreement was signed, we
4 up through there? 4 can't touch him under the terms of the agreement.
5 MIL SHERMAN: Absolulely. Thal's why I'd P 5 JOE: Wells included.
&  Jike to sce us have the storage water that Dy, {8 MR SHERMAN: Wells included.
7 Brockway suggested may be a problem, boeause i MR. KRAMER: M. Chaitrnan.
B shutting ofl the wells ap through hore docsn’t da - THE CHAIRMAN: Mr. Kramer,
9 ysa bit of good in terms of our flows, But 9 ME. KRAMER: Let's talk a litthe bit about
10 pccording to State law, the director would have 1o 110 what Dr. Brockway mentioned about the off-siream
11 shur off everybody junior, whether they were ; 11 storage that bas been on the books for 10 years
12 ground water punip o waler sysiems. 112 berween Miiner and Murphy, A ltde pilgrim
13 THE CHAIRMAN: Dr. Brockway, § 13 project, ] think, was filed on years ago. And
14 DR BROCKWAY: 1'djust like to comment on 14  they have a plan o pump water out of the Murphy
18  (hat 18 ureato an off-stream storage, And right here it
16 fsn't it true that he would bave to shut 16  sgys "no water will be pumnped out”
17 them off only if be could show they were impacting 117 Where dovs that project stand? And do they
18  thecurrent deficienvy? ? 18 have any more right than a person that is fighting
1% MR. SHERMAN: Yes. 19 today on that particular waler? Cuan you answer
20 DR. BROCKWAY, Which would be obviously hard] 20 that?
21 tosto o the aguifer, 21 UNIDENTIFIED VOICE: 30, 40 grams is 48, T
22 ME. SHERMAN: Right. Yeah, but [ think - 22 have to apologize. There's a mistake on the
23 well, I dop't think it would. | couldn't show the 23 photostat. We wrote that and they were loaked at,
24 individyal oncs, but § think 1 could show u (rand 24 And there's a protty good reason why we didn't --
25  indecline in spring. Ami that's ~ you show that 25 what we struggled with Lhat is the negotiators who
Pagg 38 Page 40
1 absent the ability to shul the wall off right now 1 put ths compromise agreement logether couldn'l
2 and have an effect, T'd have to say you can ncver 2 agree on how o caloulate communication.
3 (unintelligible). Because, that could then might 3 The Buard approached the negotiators with
4 reoceur itself. 4 some proposal items (unintelligible), and we
5 By law, yod've got to protect 3200, That'y 15 couldn't agree to thal. So we sald, pleass, delay
&  why I'm not proving right now is 1 have to protect 8  this problem. We hate to see the whole thing go
7 the puwer company water bill. 5o inordertemake ¥ 7 down wo slowly, Caleulation mitigation for an
8 surs 3900 doean't violate, T've got the manifest 8  off-sream winfertime storage in one relatively
9 system to make sure it doesn't. So instead of 9 srmall (unintelligible). 3o we haven't really dons
10 saying we've got 600 CFS o appropriate, I'm 10 agood jub on that one, but there's some reasons
11 rally going to have to be substantially less than 11 for that
12 thatto make dang sure we go farther than 3900, 12 In terms of little pilgrim, wherc they
13 That's why we've said if you've got some 13 stand, they stand, us far as 1 can wil, with any
14 storage, you can nake the decision of how nuch 14 new appropriator of water, because they have not
15 vyou'rs going 10 go. And then from that point on 15  putwater to beneficial use before signing the
16  the uscr's going to {uninteligible}. 16  agreoment.
17 UNIDENTIFIED VOICE: Scary, an'tit? 17 UNIDENTIFIED VOICE: Mr. Chairman.
18 MR, SHEEMAN: Yeah, 18 THE CHAIRMAN: Mr. Kramer, s0 what you'te
19 THE CHAIRMAN: Mr. Shawver. 19 saying is that particular filing and right will
20 MR. SHAWVER: Jog, you do understand, when! 20 have ta be mitigated between them and the Tdaho
21 you said wells, (hat's only the wells since Jast 21 Power water use the block of water that they're
22 Qctober that would be drilled, not anything prior | 22 going to pull cut?
23 to October. i 23 MR. KRAMER: With the dircctor of the Board
24 JOE: What if thix Thousand Springs drops 124 or Board acting as referee, T would
25  rcal bad. Where are they going to get the water | 25 (unintelligible). With the director in the rain,
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help.

Because 1 commented on the State buying
slorage and wsing it as a slush fund, that doesn't
mean Um not saying that i shouldn't be for
storage value, 1 think there should. My comment
is Tdon'l think that the State ought 1o be in the
position of owning slorage as a buffer for many.

THE CHAIRMAM: Mr. Dunn?

MR. TIRUNN: Td like to, on Chuck's conunenl,
one of the things we're looking at in terms of
owning new storages or owning some allocated
storage, wherever it's al, is 1f the Board, the
State own that, and they're able to pay for that
to lease to the power company for power sampling,
and then we get 1o the point where development hag
occuried und we are in jeopardy of violating the
3900, and have to make revisions,

(me of the thoughts is that the hew
appropriators would end up paying (unintelligible)
foe to pay for that water use. If you're golng to
use watet that will cause the 3900 to get in
trouble, the people that are doing that ought to
pay for storage, bevause nobody's - even you .-
nobody knows exactly what happens when you take
water ot of that aquifer, You have (o make soms

Idaho Wuter Resources Board 17301985
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1 and the water (unintelligible) judge 1
2 {unintelligible). 2
3 UNIDENTIVIED VOICLE:, Dr. Brockwuy, [ have d 3
4 question. We've heurd stme coneem on Policy 32 4
5  iter, referring to storage. We also sce a trend 5
& in the Statc of Tdaho - and let's just take 6
7 agriculwre and set it aside, because il iy the 7
8  backbone of Southem Tdsho, and it needs to be 8
% protected, obvivusly, But we do have shimging i 8
10 demands on water, And with that, no doubt, we'll ; 10
11 have chunging water laws within the State of P11
12 Idaho. 12
13 Do you see a problem with now storsge when | 13
14 [t comes to future recreational uscs, fishery % 14
15 yses, wildlife uses, ot cotera? 'Cuousc, we arg i 15
16  hearing a lot of commients in that dircetion as 116
17 we're coming (unintelligible). % 17
18 DR, BROCKWAY: Well, thete will be prablems | 18
18 with new storage. Those problems won't be 1 18
20 prublems to everybody. They won't be problems to % 20
21 theimgating people, But they'll be problems to 21
22 fish, recreation and wildlife. Ithink wenecd to az
23 take another good hard look at now storage in the 23
24 upper Snake system. Tthink there's potential tor 24
25 gdditional storage that can be managed and revised 1 25
Page 42
1 begtér management of the total regource. 1
2 Tt will be mare difficult now to implement 2
3 any new storage beeause of the competing concerns | 3
4 that we didn't bave 30 years ago and 40 yeurs ago. | 4
5 But Ireally believe that we need to look harder )
6 gl the now storage as a procedure for helping us 8
7 optimize the use of the total water resource. 7
g8 And that needs to be coupled with aguifer B8
9  storage and regulations and management as well. g
10 We can't just manage the surfuce waters of the Y
11 State, or the surlace waters of the Snake River i11
12 and neglect the aguifer systems that are 12
13 intmately related with the river systems. Amd we |13
14 peed te do that, And we need to have, in my 14
15  opinion, bettor data and better tools ta do it 15
16 with ie
17 That's why I asked the question about the 17
18  hydrologic studics and economic studies funding ;18
19 that, to me, arc the backbone of providing the 19
20 ability lor the department to maks evaluations of 20
21 how beneficial this new storage, how can vou 121
22 beter manage the aquifer river system and not y 22
23 plobal all 3900, There arc some things you can {23
24 do, management-wise, with the river to regulate it 24
25 and Lo keep the 3900 there. And new storage would | 25

e
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agsumplions, You make the assumptions that the
puys appropriating it koow there are some
{unintelligible), and knows the risk of their

heing wrong and you've got 1o pay in the [uture.

That'z some of the things we're tooking al
in terms of {unintelligible).

UNIDENTIFIELD VOICE: Well, il vou got into
the storage buginess, I would say that's an
equitable way to (unintellizible), it you ot into
the business.

I don't know. 11 gertainly is not
traditional for the State of ldaho. "That docsn't
mean it shouldn't be lonked at pretty close,

UNIDENTIFIED YOICE: The problem is that
nobody can go out and buy a couple acre feel at a
time. You've 2ot to go out and buy a chunk ofthe
reservolr and just, you know, get it, ‘So
somebody’s got (o be the catalyst, be it the State
or whonwever, Sumcbody’s got to buy a chunk so
people can buy bits and pieess of it.

UNTRENTIFIED VOICL: What happens, though?
Can we pet down -- you know, we're right in the
brink there, 3900, and whoops, we made a mistake.
And for three years or five years, whatever, the
projected flow s only 3700, 8¢ that mecans you've
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1 gol to draw on that storage. And muybe if we 1 more water for fish, more water for racreation.
2 overshot too far, you've got o draw on it 2 Tts high time that those people start putting up
3 perpetually. It no jonger becomes a buffer. Tt 3 the bucks if we're going to build storage, because
4 besomes hardswired in the system. 4 those arc the people that are doing the yelling.
5 Would you munage any different if you had 5 S0 -we may have an easicr time 10 build storage
& that? ' ) % 6 than we've had up until now. It's going to be
7 UNIDENTIVIED VOICE: Certainly. You end upi T tough for agriculture fo build anymore storage,
8  cutting peaple off. [ meun, the water supply is a B DR.BROCKWAY: Mr, Chairman?
8  finite number. You make the hest estimate vou |9 THE CHAIRMAN; Tor. Brockway,
10 can, You can't say, well, we can't make a 110 TR, BROCKWAY: Well, I think you'il find
11 decision if we don't have all the data. That's {11 that certeinly the demands are greater from a
12 notthe way life operates. You take the best data P12 wider segment of the populus than they ever have
13 vouhave. You make the best decision you can, 13 heen. Ithink vou'll also find, if vou look at
14 Andif you're wrong, you'rs wrong. You haveto go | 14 the record, that those who ory the loudest have
15  back and correct it, Then, vou kuow, givep all {15 the least moncy.
16  the varlables, the chances of heing exactly right 16 T don't call it that will continue forever,
17 arenil 17 butthat's listorically the way it's been. And so
i8 It's like in Congress, people make a 18 vyoumay have a lot of people crying, but not
19 projection, it's probably going to he wrong, but 19 willing to really share the load like the
20 voumay be close. And that's about all you can do 20 agnculture has in the past, Tdon't know.
21 jo that is hope we get close enough that we've got 21 IINIDENTIFIED VOICE: Al right. That could
22 some kind of commission to ¢ompensate for it. You | 22 be. (Of course, the farmers that going broke's
23 know, without any storage, don't look for 600, 23 duing a lot of orying,
24 we'll have some lesser number, I can guarantes it 24 Gene?
25 We don't dare get to exactly 600 based on our 25 THE CHAIBRMAN: Yex, Mr. Haas,
Paga 46 Page 48
1 estimates of depletion. We need o steatch itout | 1 MR. HAAS: Chutk, on your comment uhout
2 or you shorten it up. P2 myjor consumptive use on - for DOMY, [ agree with
3 UNIDENTIFIED VOICLE: Well, Mr. Dunn, 3 youon all of the difficuities. It scems to me
4 woulda't it he in the public interest (o have 4 that the only alternative to that is to not have
5  pther upstrcam siorages, Dr. Brockway talks about! 5 anullosation. s that what you were suggosting,
a4 covering migmanagement ol water, But it would {6 thal there not be an alloculion, specific
7 appear to me that it somehow, through the process,! 7 alocation made o DUMP?
B we actually did mismanage water, that's not going % 8 DR BROCEWAY: Well --
5 1o be done on purpose, It may be because of the 9 MR. HAAS: Seems to me you have two choices,
10 state of the art ar the time that caused it. Put 10 Either you allocate or vou don't. [Fyou
11 wouldn't it be in public Inierest 1o have other {11 ullocate, you have to mensure something or try
12  new storages just to cover those contingencies? | 12 your best.
13 MR, KRAMER: Mr. Chairman? 13 Were vou suggesting no allocation?
14 THE CHAIRMAN: Mr, Kramer, 14 DR. BROCKWAY: [ don't think I'm saying you
18 MR, KRAMER: Jeff, don't you think that it 15 shouldn't have soroe soit of allocation, 1 don't
16  might be casier to build new storage once you get {16 know how vou came up with the 150 CFS.
17 everyone involved? Problem with the storages we § 17 MR. HAAS: It was in part of the agreement
18  hawve built up until now, it's been agriculturs and {18 package, negotiatorg «-
18 power. And they're the only two thar have put the |19 UNIDENTIFIED VOICE: That means some lawyers
20 bucks in 10 build the storage. Any storage that'y ‘ 20 putit together.
21 guing to be built from now on, [ think everybody |21 DR. BROCKWAY: Well, bow that worked doesn't
22 will participats in, Thercfore, thers will be f 22 matter, Certainly the State could have gotten the
23 more people that owns the waler. And maybe therd 23 policy of a certain amount of designuted
24 will be a bigger buiter. i 24 consumptive use required for DOMI My problem iy,
25 We hear as we go up and down here, we want E 25  through regulation, the determination of -- a puy
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1 comesin with an application for a waler right or 1 MR, DUNN: [t's totally defenseless. That
2 for permit and he says T want to divert 4 CFS for 2 the problem is that we get inta a situation where
' 3 tny fish processing group subsequently, What 3 everybody wants a finitec - exact finite answoer.
4 puldelines would we use to determine what part of 4 And you don't have that. And if we look al the
5 that 150 CFS consumptively allocated that guy's 5  maximum transpiration, we made decisions on water
l 6 ‘“poing to usc. &  supplics hased on cvaperative transpiration. You
7 MR, HAAS: Well, 'm not disagrecing an all, 7 can blame eritically, because, as vou know, it's
8  Chuck. And I gucss we would use the best guess we | 8 not right, it's wrong, (Unintelligiblc) But at
l 2  had &  thetime, it was the best we had, And you make
10 DR. BROCKWAY: Whatcver you've got, yeah. {10 the dang deciston, right or wrong, the hest you
11 UNIDENTIFIED VOICE: Whatever the university 11 gol. As you get more information, you change it.
12 provided. 1z You come in with DCRI, and vou get down to
' 13 MR, HAASR: Well, I think our ¢holce, you 13 the last second fool as we know 1t And the guy
14 know, gither -- forgetting whether it's 150 or the 14 only gets one. He doesn't get two, It's
15 npumber. [think that's not important. But you're 15  delensible unless he can show that we're wrong up
l 16 saying that - ['m not sure what your testimony 1s 16  tothat point. And it's one person’s word, 1
17  there, | guess. Tagres with the difficulty, but 17 pucss, against the other.
1B doecsn't seem to me like you have a choiee. Either 18 But absenl precise data, you use the best
l 19 vyou make an allocation, or you don't. M you make 19  thing vou can -- you got, And that's -- somic
20 an allocation, then you have to some way ry Lo 20 assume (unintellipible} tries o redo that all the
21 measure something, 21  time, the allocations (unintelligible). Bui,
22 The altemative to muke an allocation is to 22 ggain, i's the reason you teed sorge kind of
I 23 say there will be no allocation for any types of 23 cushion. With 150 out saved for DOME, on the
24 uses. And whoever gets there first, fine, And 24 other side of the pendant vov're down 1o 430 now
25 when the director thinks the total is close encugh 25 for the other consumplive use, ¥ ou know, you've
l Paga 50 Page 52
1 tn-- where we're getling the 3900, we shut it 1 got to be more carcful a8 you start -- a5 | start
2 off 2 toallocate that. Better data we got, better
. 3 DR BROCKWAY: Letme posc a question, then,) 3 decision we make. We continue the way we are now,
4 in opposition to the allocation procedure. b4 you'te going fo get some pretty taw decisions,
5 MR, HAAS: Okay. i 5 1350, we're going to be careful that we don't ullow
l & DR, BROCKWAY: Let's suppass that I'm the &  everything to be seen through (unintelligible),
7 1201th guy that comes in Lo the Board with an 7 But beyond that, let's assume thal we go
8§  application {otr wome kind of commereial water usc. 8  intojust a hellacious development in Lhis state
l 9 And lcomein and L need 2 CF5 and you say. ho, %  of nonagriculture, just DEMI And all of 2
10 you can only have one CFS, because we've 16 sudden, wo're using that all up, 'Well, we haven't
11 determined that that's all you need. But low and 11 got - used up the 450 yet. The answor to thal
12 behold, afler you add up all the figures, that 12  then is for the Board, in addressing the Water
l 13 comesout to 151 CF5, And so you deny the permit, 113 Plan o say, well, we reserved 130 for DCMI, bt
14 (Om what basis can you reatly make that stick as 14 obviously, we were wrong. We've got more use for
15  compared with an irrigator or with some other 15  that kind of water than we anticipated, and we're
l 16 user? 16  poing to raise it to 200, and reduce the other one
17 In the defensc, to set up an arbitrary 17 to 400, because that's — 1t's said in policy,
18 allocation for specific uses when everybody in the 18 s not set (umintelligible). Change the
l 1% stute's supposed to have equal opportunity for 19 allocation (unintelligible). That's the advantage
20 diversion and use — beneficial use of water. 20 of having it a5 a policy for the State so you know
21 THE CTIAIRMAN: Mr, laas, do you have 21 what we're following and we ¢an see how the thing
22 uanything else? 22 progresscs over time,
I 23 MR. HAAS: I'm not going to unswer that when | 23 UNIDENTIFIED YOICE: Boy, if one thing Lo
24 the director's here to handle it {24 keepin mind algo, thal by law, the Starc Water
25 THE CHAIRMAN: Mr. Dunn, ' 25  Plan has to be updated on a five-year basis. 8o
' 13 (Pages 49 to 52)
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1 {tzeems they're nol written in blood. 1 one, Mr. Chairman. 1 don't know if ] could do a
2 Mr. Chairman? 2 goodjobof it
3 THE CHATRMAN: Yes, Mr, Sherl. 3 The agreement in no way changes beneficial
4 MR_SHERL: 'd like Frank to help me 4 use requircments that are already in place, Now,
5  explain something to Clnor's concems here that wo 5 what's exploring the maximum use of stared water,
6  agree with the -« change the Water Plan, Policy &  for example, may duly show that State law as it
7 32, noproblems. Legislature geis ina fght, T exists today s actually at a disincentive to the
8 They never get unything done. Arc wesaying we | B water efficient user. And as that thing gets
%  won'thave a changed Water Plan if that happens, § 9 flushed out -- and [ say the Board has accepted
10 Yrapk? 10 the responsibilily of tryving Lo at least look at
11 MR, SHERMAN: It's very likely, Yournext {11  the scoreboard.
12 board meesting is not scheduled wntil carly March. § 12 As thal gets flushed our, it may be posaible
13 If you can't read the Jegislature by then, mayhe 13 that we can see changes in the law which really --
14  yowp shouldn't be on the Board. Maybe the 14 as I said earlier, us an example, the person
15  legislature will be so deadlocked you canreacha | 15 who - well, this would be a different example.
16 decision that way too, 16  Dutif aperson is now diverting five acre -- feel
17 The other thing that happeus, of vourse, is 17 peracre and he figured out he only needs three,
1B with passing of the addition of Tast November, the | 18 those two acre fect are really part of his water
1% Water Bourd 0o longer has the real final say in 19 right there, He can't sell them o somebody else
20 the State Water Plan. They can adopt 3900, and {20 and put it on new ground, hecause that's expanding
21 the legislature isn't making any moves 1o 21 the nminber of acres being imigated with (hat same
22 implement the agreament, the legislature can 22 pse of water,
23 change it back to 3300 like that, 23 And that's one of the laws that -~ it sounds
24 So people mizght ask the question why is the 24 easy to change, but 1t really isn't, That's sort
25 Board going to afl the trouhle coming out for 25 of a guaranty about how things work in the system.
Page 54 Page S6
1 public hearings, and we held information hearings | 1 But it's one that should be looked at and will be
2 and all the rest. That's becavse the Board still 2 jooked at. We're alwavs caught, at the
3 is responsible for forming the policy with the 3 Deparunen, at least, between how you encourage
4 Btate. Lepgislature now can review and change the § 4 more efficient use of water if there's no profit
5  Water Plan. The Board cven -- fecls cven more | 5 or retwrn to the end user farm,
&  gtrongly that they need public input (o the Water f 8 We see all these sudden pivets going in, and
7 Tlan, So it's less likely that the Jegislatore 7 we know they're energy officient, they're water
8 wili change the plan. B efficient. The reason they're going in is because
g But 1f they adopt the 19/56 and the i 9 they're labor «Miciem, not water efficient or
10 agreement's not going anvplace, [ fee] fairly 110 encray efficient.
11 confident the legislature would change that back | 11 Andt | think the ugreement and Ihese changes
12 1033, And,in fact, the Board themselves could 12 inthe Water Plan which reflect the apreement were
13 change it back, but it would be faster if the 13 ypecific to a problem at Swan Palls. And the
14 lepislature would do it. They do it in one day. 14  intent was to resolve ag many problems in the
15  The Board would probably hold some more public} 15 whole basin as it could. They don't pretend to
16  hearings. 18 solve the problem the Board's boen worrying about
17 THE CHAIRMAN: 'Thank you, Frank, 17 for twe years on how do you manage the groundwaler
13 UNIDINTIFIED VOICE: Mr. Chairman? 18 resources in the state most effectively. They
ig THE CITAIRMAN: Yes, sir. 19 don't solve the barriers to efficient vse of
20 UNIDENTIFIED VOICE: Thore's 2 lotsaid | 20 water, 1t does answer, at Jeast, about the stared
21 gboul everybody giving all they can und that, But { 21 water issue.
22 there's nothing said about beneficial use and the  © 22 THE CHAIRMAN: (i abead,
23 proof of beneficial use and the efficient user. 1 23 UNIDENTTFIED VOICK: T had concern too about
24 wonder why that's pot been addressed. {24 alot of generators that are going in at Beature
25 UNIDENTIFIED VOICE: 1 think [l try that | 25

Dam (phonetic). They can be more officient. And
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1 does that need licensing based on kilowalls -- the ' 1
2 waler generates su many kilowatts? Or cun they g 2
3 expund their kilowatts and -- by their efficiency? ! 3
4 LINIDENTIVIED VOTICLE: I think you've gota | 4
5  two-pronged question here. And 'l try and {5
6  answerit. And taybe the director can scream at % 6
7 meifl [ don't satis{y you. )
8 i terms of generating power with cxisting : g
% watcr, you're going to a nonconsumptive use of 5 9
10 watcer. Ifa diteh company, an irngation 110
11 distret, whatever, were to run that water through 11
12 the generator rather than putting it on the lands, 112
13  that iz notwhat their otizinal water vight was !
14 for. Andthey'd be jeopardizing that water night 14
15 by not putting it on the ground (unintelligible} 115
16  use (unintelligible). i 15
17 UNIDENTIFTED VOICE: And if [ become morg 17
18  efficient on my water right and utilize the wholc 18
1% right for a year, they could say, well, vou can’t 18
20 prove the beneficial use of that water, and you 120
21 domtneed it anymore. 21
22 UNIDENTIFIED VOICE: That, unfortunately, ig 22
23 100 percent correct, t23
24 UNIDENTIFIED VOICL: And that's existing | 24
25 walter. That doesn't have anvthing to do with 25
Page 5H |
1 thig, but - 1
2 UNIDENTIFIED VOICE: Botif T wanted to get! 2
3 put from that, the Water Board here in this area, 3
4 they protect the inefficient user and he's running p 4
5 water off adjacent land. And they're not doing iP5
&  anything about that. And they say, well, you 8
7 become efficient. And all that money you spent té 1} 7
8  getcfficient, we'll reward you with a bale of 8
9  hay. ]
10 UNIDENTIFILD VOICE: And that's true. What 10
11 Brian said was existing State law may not be the |11
12 best there is in the world. But the Swan Falls tiz
13 agreement can't address that. It's not intended {13
14  to address that. And T think that's something we | 14
15  need asa Stale o look at in the future is what 115
16 wee going to do with theis water nghts. You 3 16
17 van'tsolve it with the Swan Falls agreement, 117
18 THE CTIAIRMAN: Yes, sir, 18
18 UNIDENTIFIED VOHCE: Tunderstand there's i 19
20 something in the river basin, tributanes to the 20
21 Bnake River in western Idaho where they have 121
22 already recently adjudicated their water. These | 22
23  people are objecting to having to help pay for P23
24 adjudication all over again. 24
25 Where do we stand o that? Where do they 25
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stand on that?

UNIDEMTIFIED VOICE: It's true that
patticularly the Payette is the example. And it's
frequently slighted when there was some 9,000
water rights. It was down o 10 or 11 court
cases, und adjudication work will be finished,

Why should they be asked 1o help pay for in?
Let's start out with why ix the adjudication at
thix time going to start at Lewiston? To bring in
federul government to partivipate in the Stare
adjudication in the State courts, you have o do a
system adjudivation, Negotiators und lawyers over
the State feel there's no question that if you
start gt Lewiston and melade the Clear Water and
Salmon Rivers, you're doing a systems
adjudication.

1 think the hope would be that we can
negotiate with the federal povernment and Indian
iribes, and perhaps start the adjudication at Swan
Ialls, a more realistic point in terms of the
water rights controversy [rom the south. Tf that
were to happen, Payette people would be out of the
piohure.

Why should they pay if they'te included?
Historically, adjudications have been done at the

s S—— L o e A O RN
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gencral expense of the State. The Payette
adjudication was paid with the generat fonds
maoney, The water users in that area contribated
ne money lowards adjudication, per se.

This Swan Falls agreement, the Snake River
Basin adjudication i3 5o Yarge and so cormplicated,
that it shouldn't be paid out of State general
{funds unless we stretched {1 out over #) or
30 years instead of the 0 divectly
{uninlelligible) optimisticaily estimated.

They're guing to get the benefit of (he
adjudication, They're going to be incorporated
mtoe the whole busin-wide piclure. Their rights
are going tov be quantitied along with everyone
else in the basin, o (erms of what they would
have to do cxcept belp support the adjudication in
their part of the state, they won't have to do
anything, That Cot deerce will be incorporated
into the new Court decree, Thoy got a free
adjudication, ‘They don't want to pay now to help
solve a major regional picture of the problem.

IINIDENTIFIED VOICE: And they won't. They
woll't being paying, Payette, with the
(unintelligible) and the two general sdjudicationg
(unintelligibie), And the statutes that have been
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1 drafted does not provide for them to pay for those 1 IINIDENTIFIED VOICE: It's the general
2 adjudications. 2 pdjudications.
3 UNIDENTIFLD VOICE: In [act, what thoy've 3 UNIDENTIFIED VOICE: Everything else hag
4 abeady done defends that. 4 been done in a ywestheart deal between the Butch
5 UNIDENTIFIED VOICE: Bure it docs, W gve i 5 and the water users, Therc are only two gencral
& done the adjudication. We've filed it with the i € adjudications that the State's had.
7 Court. And the provision in the statute, in the 7 UNIDENTIFIED VOICE: And refers to general
8 pew hill says that if those were velumes weare made g adjudication,
9 to the Court prior 10 a specific date ul - | 9 UNIDENTIFIED VOICE: Yes.
10 forget the date right offhand -~ they're not 14 THE CHAIRMAN: Dr. Brockway,
11 subjoot to these fees. And that's the case. (11 DR. BROCEKWAY: T have a question, I guess,
12 KEN: Why would thoy he opposed? % 12 forthe direclor. And that addresses this
13 (Uninelligible) 113 gentleman's concern abaut expansion of the water
14 UNIDENTIFIED VOICE: Tdon't know. You 14 right, new Jands. Is there provisions in the
15 know, I've explained that to -- 115 ggreement for grandfathering those individuals who
16 UNIDENTIFIED VOICE: Ken, hefore you zmswet‘i 18  have expanded their right prior lo the agreements,
17 would you address the question again? We didn't 17 albeit illegally?
18 hear it 18 MR, DUNN; There is a House Bill 71 which is
19 KEN: Oh, I just asked why they would be 19 being considered which would provide o —~ where an
20 oppased to it then, to the adjudication if they 20 expansion eccurred under a valid water right that
21 don't have to pay for il, 21 was unadindicated, that thal expansion could be
22 UNIDENTIFIED VOICE: I'vegaplainedthatte | 22 (aken care of. And it wonld be with the priority
22  Representative Little several timey, and he's 23 date a5 of the cxpansion,
24 atill concemed about it 1 don'tknow, ‘Well, 24 $o0 somebody dido't file the claims as they
25 let me read the draft statute for you 50 you = 25 ghould, and they go on ahead and cxpand. It says
Paga 62 Page 64
1 it'snol - it only takes about 10 seconds. 1 "expansion of use after acquisition of the valid
2 UINTDENTIFIED VOICE: I would think 2 unadjudicated water right in violation of the
3 (unintelligible) [ike me, and didn't realize it 3 mandatory permit requirements.”
4 had changed {unintelligible), 4 Remcmber the ground water, if you did that
5 UNIDENTIFIED VOICE: Evervbody's goingte | & after 1963, by law, you had to have a permit. So
8  have to pay. | 6 we're saying if it was done in vio- - in
7 UNIDENTIFIFD VOICE: Says, "the schedule sett 7 eapansion in vielation of the manager permit
8  [orlh applies w the adjudication proceedings 8  requirements, it shall be presumed to be bound and
g comnenced or enlarged on o after January 1s1, 9 to have crealed a water right with a pricrity date
10 1983, And the adjudication proceedings from which § 10 as of the completion of the expansion in the
11 the proposcd finding of the water right hug not 111 abscnoe of injuries or other appropriate” -
12 been filed with appropriate District Court by the 12 S0 House Bill 71 takes care - tries to take
13 Department of Water Resource.” They apply ifthe 13 care of anyway, that expansion that occurred in
14 findings bave notbeen filed. In the Lembi, they 14 violation of mandatory permit system by giving it
15 have been filed. Tn the Pavelte, they have been 15  adate of priority as of expansion. 1t also talks
16 f{iled. Therefore, these dos’t apply. And Ican't 16  about the expansion where the water right had been
17 get anybody to understand that, Ttis not to 117 previously adjudicated, where the Courts, in, |
18  reduce the Payette, nol reduce the Lemhi and not £18  like, the Rexburg decree, and various other of the
19 (unintelligible). 19 30 or 40 small decrees that have gone on in the
20 UNIDENTIFIED VOICE: KJ:n, how does that | 20 system, where the Court at one time adjudicated
21 Janguage relate to seme of the older decrees that {21 it And i the passage of time, the irrigated
22 have been filed? Ia there some period in there? 22 acres may have shrunk or grown or there arc 4ll
23 UNIDENTIFIRD VOICE: There's only two 123 kinds of different contractions of the amount of
24 general adjudications i the state, Lembi and 24 land that's actually irrigated with water,
25  Payette 125 And we say that once the adjudication is
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1 started, that the lands that were presently being 1 qualiry i that the only Kind of places vou can
2 drigated will be consdered to have the same 2 petbig volumes of water down ia the ground is
3 priovity as the origiual adjudication. We won't 3 hasically where you dump {unintellizible) salt. A
4. worry about when they came in. That will, 1 4 lotof salt does (upintelligible) fltering and
5  think, take care of the question of whether o 5  punlying, The river (unintelligibk:).
.6 canal company has a water pights of -- some arc & 'The people down in QOakley are cortainky
7 1890, and seme are 1892, and some are 1896, And 7 looking very hard ut artificial recharge. They're
8  you got & whole array of priotity dates. Ifthe 8  in the fortunate simation -- or unfortunate
& original decree said 1890, we'll loak al hew ruch 8 shuation they've drawn water levels so down, you
10 irrigating's dune, and that's what the vight would 10 can hardly put the pump in there,
11 be, Right or wrong, that's what the law would 11 UNIDENTIFIED VOICE: (Unintelligihle) last
12 sav. 12 spring.
13 THE CHAIRMAN: Joc, did you have a question? 13 UNIDENTIFTED VOICE: They're fortunate in
14 IOE: Yesh. was wondoring what ever 14 the sense they have probably pretty gond cone and
15 happened to that here a fow years ago that's 15 depression undemneath their property. 1t they cun
16  talking about recharging the aquifer, [never 16  gelitn there, it's not going to get oul,
17  heard no mare about it Dossn't swrprise me, | 17  because they're drawing water in all the richest
18  just heard about it onee, 18 parts. S0 they - it takes a real viiusual set of
19 THE CHAIRMAN: Dr. Brockway - 19 circumstances before i€ becomes economically
20 JCE: T wus kind of hopes they'd fill it up, 20 aftractive
21 go they'd come oul and move that bump. 21 THE CHAIRMAN: Mr. Dunn.
22 PR, BROCKWAY: It's mare involved 22 MR. DUNN: I'd like to ask Chuck Brockway
23 (unintelligible) about the technigque 23 for his comments on the natural or at least
24 (unintelligible) because he's been working with 24 semi-nalural recharge that's occurring on
25  those people. |n fact, that spring, the first 25  Egin Bench (phonetic), and what he thinks the
Page 66 PYage 68
1 pilottest was done out in the Jeromes arca there, 1 cffect would be on the State plan if that were
2 And data was collected on how fast waker would gg 2 halted, in other words, if that converts to
3 into the ground, where it wanted 1o travel . 3 yprinkler irrigation as opposed to procedent.
4 Some water quality data was going because theve | 4 THE CHAIRMAN: Dr. Brockway?
5 are lots of barriers that seem o be 5 DR. BROCKWAY: Well, the Egin Bench.
6  (unnicligible) to this kind of operation, But 6 {(Whereupon, Tape 2 concludes.)
7 we anlicipate water will be going in the ground 7
B out thers next vear, Dut - this year, now, I'm g 8
9  sorry. We're In'85. This yeur again, ;8
10 In termis of why we see mote artificial 110
11 gecharge in the State and in some parts i1
12 {unintelligible), you have to realize thal omce 12
13 that water goes in the ground, the person who's i3
14 putting it there loses control over it. You can 14
15  spend a lot of money putling watey in the ground {15
16  aud not get any of it back, except from local 14
17  reduction {unintelligible) perhaps, 17
18 Now, a project that's been going on is j18
1% funded to alarge degrec by the trout farm 19
20 industry. And they're voncerned about the water | 20
21 that comes out of Fountain Springs. They know {21
22 that warer gets in the ground, at Teast no less is 22
23 going to come out (unintelligible). So they are | 23
24 willing to support in that sense. (24
25 There's some real barriers in terms of water - | 25

i
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REPCRIER' 5 CERTIFEICATE

I, Debhora Ann EKreidler, Court Reporter
Pro Tempore, County of Ada, State of Idaho, hereby
caertify:

That I am the reporter who took the
proceedings had in the above-entiftled actien in
machine shorthand and fThereafter the same was
reduced into typewriting under my direct
supervision; and

That the foregoing transcript contains a
full, true, and accurate record of the proceedings
had in the above and [oregoing cause, which was

heard at ﬁEEMJr&ﬁz' , Idaho.

IN WITNESS WHEREOCOF, I have hereunlo set

my hand—f:!/-:'ﬁ {?%rf M.,ove,m,L:c.r" , 200?.

s G M&M

Debora Kreidler, Court Reporter Fro Tempore
CAR No. 274







