
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

STA'I'r: WA'l'ER PLAN HEARING ) 
, ___ ) 

1.:u R:, IC HEARING 

K~:FORE THE IDAHO WATER RESOURCE BOJ\,RD 

POCA'l'E:l., 1;0, T DAHO 

JANUARY 29, "985 

7:00 P.M. 

TRANSCRJ F'l'ION BY: 
Canyon Transcr ion 

P.O. Box 387 
Caldwell, 83606 

Proceedings reco hv electronic sound recordi 
Transcript pr ced by

0

Lratjscr ion service. 

1 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

Gene Gr-ay 
Dave Rydul 
J i.m Shi.lwver 
Wayne Haas 
Don Krame.c 
l''r.ank Sherman 

chard ,. Hahn 
Lynn Ruby 
Charles Pace 
Dan Daley 
Mack Gamhlin 
James Osbo..cn 
Tom SL.cos ei.n 
Go.cdon Toeus 
Harold F'unk 
Ritchey Toe:us 
Ben Caveness 
c.;ary ::..ng 

A P P E ~ R A N C E S 

2 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 



(Tape begins.) 

UNIDENTIFIED SPEAKER: This is a recording of the 

State Water Plan hearings in Pocatello on January 29 at 

7:00 p.m. 

MR. GRAY: •· Resource Board's public hearings on 

the revisions of Polley 32 of the State Water Plan. With 

me tonight is Dave Rydalch. Dave's a farmer in the St. 

Anthony area and he's also a member of (Inaudible). And 

Wayne Haas with the Department of Water Resources; Don 

Kramer who's handling the sign-In sheet back there is a 
farmer from Castleford, board member; J.D. WIiiiams, 

attorney at law from Preston. We have Ken Dunn, director 

of the Department of Water Reso1,1rce with us tonight. Frank 

Sherman from the Department of Water Resources will be 

talking to you and we have Tom Strosc:heln is congressman 

Stallings' agrlcultun:il Fieldman. 

So with that, we'll kind of get started. If you 

kind of grcib your "Currents" and take a look at the front 

page, the front page will give you a general nmdown of 

what has transpired to this point .;1s far as the board Is 

concerned. The board is charged with making water policy 

for the Sti;lte of Idaho. The State Water Plan was developed 

and put together for the public he;aring process by the 

Idaho Water Resource Board. Whi,;1t we're going to be talking 

,i,;1bout tonight is revisions to Polley 32 and we accepted 

3 

some revision language In December of 1984 and that's what 

we have with us tonight i;lnd that's what we would like you 

to testify on. 

If you take a look at page 2 and page 3 inside your 

paper, you'll find the language and proposed revisions for 

Policy No. 32. Page 4 through 7 Is the legislative package 

that our leglslat1,1re is working on at the State capital 

present. 

Now, in order of representation, if you'll look at 

the right-hand side of page 7, you'll see actions that must 

take place for this thing to be in place and that must all 

be done by May 15, 1985. No. 1, the State State Water Plan 

Is to be amended and that's what we're here in front of you 

for this evening is to get your input on that portion of 

It. 

No. 2, the legislative package must be passed. 

No. 3, the appropriate action t:,y the PUC or legislature as 

called for In agreement is taken. 4 1 an appropriate order 

by the Federal Energy Regulatory commission acceptable to 

the pl'!rties to the agreement must be issued. The Idaho PUC 

must dismiss the 1977 petition by the Idaho rate pi;!yers. 

No. 6, if reQulred, the Oregon PUC must also 

approve the packllge. No. 7, enactment by the legislature 

of subordination language as set forth In Exhibit 7A and 76 

which you find on pages 4 through 7. 

4 

1 So with that, we'll have Mr. Sherman briefly give 

2 you an overview of the changes that we're contemplating In 

3 Policy 32. We'll follow that by public -- your public 

4 response. We'll close the public response and then we'll 

5 open it up for questions and answered. Mr. Sherman. 

6 MR. SHERMAN; The existing State Wi;!ter Plan Is a 
7 policy that's directed towards water use In the Snake River 

8 Basin. It needs to be changed for two reasons. When this 

9 plan was first drawn up, the idea about managing water In 

10 the basin was to allocate the water in the system for 

11 specific uses. 

12 When the Idaho Supreme Court In 1982 decided that 

13 the water right at swan Falls Dam held by Idaho Power was 

14 an unsubordinated water right, (inaudible) water year, it 

15 made these allocations Inaccurate. When this plan was put 

16 together, it was assumed that the Idaho Power water rights 

17 at Swan Falls was subordinated and the State could take 

18 that water away from the power company. 

19 So allocations that are (inaudible) how much 

20 water's available. The other and more pressing (Inaudible) 

21 is that, as Mr. Gray explained, the State and Idaho Power 

22 reached an agreement and compromised to resolve the 

23 conflict. They specified certain change5 that they felt 

24 had to be made to the watfi:r plan. 

25 Proposed language addresses those changes very 

5 

1 specifically (Inaudible) incorporate (inaudible) into the 

2 State Water Plan. The old policy was Just ll general 

3 statement saying that It Is the policy of the State that 

4 the water shall be allocated to the public with the 

5 following crlterill or uses. 

6 What we've attempted to do in the revised version 

7 is spell out this policy of the State of the waters end how 

8 they will be used and what the board feels about the 

9 different uses (inaudible). 

10 So let's start right off with Policy 32. It's a 

11 key policy. The intent of the agreement and certainly the 

12 way the agreement can be implemented In terms of water --

13 managing the water in the system Is trll!at the groundwater 

14 and surface water as an entity to try and mani;lge all the 

15 waters In the basin. 

16 The agreement says that because of the conflict at 

17 Swan Falls ,;1nd the Murphy Gauging Station that's the 

18 nearest U.S. Geological Gauging Station on the river to 

19 swan Falls, there's a controversy around that and the fact 

20 that the existing State Water Plan specifies a year-round 

21 flow of 3300 cfs. The key change right away hi,;1S to be 

22 we're going to chi;lnge those flows. 

23 Idaho Power had claimed •• has a claimed water 

24 right In the Swan Falls Dam of 8400 cfs. The river has 

25 been as low as 4500 cfs in the summertime. This is a 

6 
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1 historic fact. The negotiators in trying to implement some 

2 kind of compromise said, "Well, we've already been down to 

3 45. The State Water Plan calls for 33. Let's split the 

4 {inaudible)." We come up with 3900 in the summertime 

5 beca1,,1se a significantly larger {inaudible) water goes past 

6 that point. the {Inaudible). 

7 The compromise (inaudlble) 5600 cfs (inaudible). 

8 It's a compromise. Why is it a compromise? Because Idaho 

9 Power says as long as that volume of water flows past that 

10 gauge, they will not take action through the State against 

11 anyone for (inaudible) water rights providing those people 

12 are making beneficial use of that water right prior to the 

13 signing of agreement. The whole intent of the agreement Is 

14 to rationally split up the water that's left; protect the 

15 existing user. 

16 You'll note that the proposed policy discusses 

17 minimum flows of (unaudible). In the existing water plan, 

18 the plan recognizes these flows because they are part of 

19 Idaho Power's license to operate (inaudible) hydropower 

20 complex. 

21 rt was felt that by incorporating these officially 

22 into the State Water Plan, they would assure those flows no 

23 matter what rnight happen to the {inaudible). So the draft 

24 language suggests that two additional (inaudible) would be 

25 appropriate. There are two other flows in the existing 

7 

1 water plain which will remain unct1anged. One at MIiner 

2 Darn. (Inaudible) has to be fixed because if water 

3 shortage -- all the water's appropriated above that plan. 

4 That (inaudible) should stay the same, It's the minimum 

5 flow established by the gauging station In Weiser set for 

6 4750 cfs. That flow wlll remain unchanged. 

7 Policy 32A, water held in trust by the State. In 

8 trying to effect the compromise, what happened to the water 

9 that Idaho Power claimed that they were no longer going to 

10 

11 

get guaranteed to them? The decision was made that that 

water should be held In trust fund (lnaudjble}. The State 

12 could allocate It to the uses. 

13 

14 
The problem that comes into the matter is that 

these (inaudible) had already been appropriated. We're not 

15 talking about the unappropriated waters of the State. 

16 We're talking about water that we generally and is now 

17 available for reallocation to other uses. 

18 

19 
The agreement that was reached says you can 

reallocate the water, Idaho Power has the use of that 

20 water until it is reallocated. Because It's ,;Ort of 

21 
22 

23 

special water, the State can and will put special criteria 

upon people who want ta use it. 

You'll notice at the end of the draft language, it 

24 talks about Idaho Code 42-203C. There is no such piece In 

25 the Idaho Code today, This is what the legislature has to 

8 

1 do. The board is recognizing that because it has been 

2 appropriated or claimed at one time, new criteria can be 

3 pllt on people who want to use it. It's up to the 

4 legislature to establish those criteria. The suggested 

5 language for those criteria is contained in the back pages 

6 of the (Inaudible). 

7 Polley 32B, domestic, commercial, municipal and 

8 industrial. Existing water plan has an allocation of water 

I 
I 
I 

9 

10 

11 

that's based on mistaken assumptions about no water belnl 
available (inaudible) for municipal and industrial uses. 

It's given in acre-feet. The existing water plan is 

12 volume, The negotiator!:> talked always in terms of rate of I 
13 flow. If you converl the volume It set aside and the water 

14 plans to date from municipal, industrial uses, you come out 

15 to about 144 cfs. The proposed language suggests setting I 
16 aside 150 c:fs for consumptive uses (Inaudible). 

17 We're still talking about how much water 

18 (inaudible), How mud1 water is (inaudible). The I 
19 department is going to be charged with managing this block 

20 of water and how much water is consumed. 

21 If you do water budget analysis for a c;ommunity, 

22 consumptive lasses are basically {inaudible) watering 

23 grass. People who drink the water, it goes on through to 

24 the treatment plant and back to the river, back on the 

25 land. It's not lost in the system. So consumptive uses 
g 

1 for new Industry (inaudible) consumptive use for standard 

2 population is very low. Many of the new industries who 

3 corne In {Inaudible) Irrigated. Therefore, they may even 

4 get a net Increase if the water is available to the State 

5 to use. We set aside 150 c:fs. 

I 
I 
I 
I 

6 As you probably know, the water plan has to be I 
7 reevaluated and readopted every five year,;. 1f this number 

8 was off by a major factor, it would be changed. 

9 Policy 32C, agrtculture. The existing plan said 

10 that it was the policy of the State to try and maintain I 
11 Idaho's position in the nation in terms of food and 

12 (inaudible) production. Based on that, estimates of what I 
13 the agricultural growth In the nation would be and lhe plan 

14 nQpecl for specific months 1;if new Irrigation, 

15 Rec:ogni:;;ing that now there's not as much water 

16 available as we thought there was, this particular policy 
I 

17 would only state that of those waters held by the State I 
18 what used to be Idaho (inaudible), after we satisfy all th~ 

19 DCMI uses, the remaining water be would be available to 

20 {inaudible). 

21 32D, hydropower. This is so short, I can read it. 

22 "It is the policy of Idaho that hydropower use be 
I 

23 recognized as a beneficial use of water." (Inaudible,) I 
24 And that depletion of flows below tho minimum average di;li 

25 flow set forth in Policy 32 is not in the public interest. 
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1 If you're a ratepayer, It's not in the public Interest to 

2 see (inaudible). As part of the tnide-off of getting the 

3 water released by Idaho Power, the negotiators had to say, 

4 "Okay. We can treat those minimum flows as part of your 

5 water right. Now the water's going to be guaranteed to you 

6 forever." (Inaudible.) 

7 Navigation. This is basirally the exact language 

8 that's in the current water plan. rt just says that by the 

9 establishment of an easement, there's always going to be 

0 enough water to use for recreational purposes and for 

commercial and navigation (Inaudible) navigation purposes. 

2 Aquaculture. There's two basic statements. The 

3 first one is that anyone in the aquaculture business who 

wants to get a water right to proce55 (inaudible) that 

water should be counted against the DCM! reservation. 

second part which is really already in the water plan is 

that becau5e of the minimum flows and because of the fac;t 

8 that for mo5t of the summer, the water in the river where 

aquaculture occurs, water comes out of Thousand Springs. 

That water will hopefully be -- certainly enough would have 

to be here to satisfy {inaudible) gauge. so there sl1ould 

be water available for aquaculture purposes. 

Because some of these people rely on discharge from 

4 the aquifer itself at Thousand Springs for their water use, 

the State cannot guarantee that their need for diversion is 

11 

1 protected. The water right in the State of Idaho 

2 guarantees you access to water. It does not necessarily 

3 protect how you get it. If you continue (inaudible), a 

4 trout farm rnight have to c;hange It's diversion (i naudlble) 

5 111 extreme cases (inaudible) and dig a well. It takes 

6 priority (inaudible). 

7 Policy 32G. Fi5h, wildlife and recreation. This 

8 Is basically the language that's in the existing water plan 

9 and realiie that the language that's In there was based on 

a year-round flow of 3300 (inaudible); not the 39 

(inaudible). It's a policy of Idaho and the bo,;1rd that 

these minimal flows satisfy the minimum requirement of fi5h 

and wildlife and aquaculture and aquatic life and 

4 recreational purposes. 

The board does not pretend U1at these are optimum 

(inaudible) but they are the minimum value5 in the state to 

serve sort of outdoor recreation (inaudible) come to accept 

being available to us in Idaho. 

water quality and pollution control, Policy 32H. 

The part of the country where we're concerned about the 

amount of water available are the people who use any water. 

It seems inappropriate to take good water and mix it with 

bad to cover up a pollution problem. The board feels that 

there are enough laws about water quality that If they're 

all Implemented, we don't have a real major water problem, 

12 

1 The water quality problem in Idaho (inaudible). Therefore, 

2 pollution dilution is not a beneficial use of the water. 

3 Policy 32I, new storage. Very complicated policy 

4 that tries to express two different criteria I guess with 

5 two different -- there's going to be some parts overlapping 

6 areas of the state. The State, we're saying there's not 

7 enough (inaudib1Ee) to satisfy existing old water rights. 

8 It seem5 wrong somehow that on October 11 the water master 

9 on the representation changes the flow at Milner Dam from a 

10 few thousand cfs to 12,000 cf5. This flow is basically 

11 made up of water that is held In the re5ervoir storage all 

12 summer long and dumped to make room for next year's run-

13 off. 

14 (Inaudible) terrible (Inaudible) In our water, we 

15 got to m,;1nage it better If we can. So the very first part 

16 of this policy is that no new storage projects above the 

17 Murphy Gauge should be approved unless the director of the 

18 Department of water Resources finds that maximum use is 

19 being made of the existing system. 

20 Today, he probably couldn't find that because there 

21 am unappropriated waters at least in one major reservoir 

22 in the system. Once those waters are appropriated, what 

23 other barriers that you would have to look at. We really 

24 want to use our water and use it as best we can. There are 

25 some legal barriers to water trade-off. 

13 

1 The State has set rules and regulations for a water 

2 benk. (Inaudible) users. (Inaudible) has used that In the 

3 upper Srwke as a means far someone who has excess water to 

4 sell it to someone who doesn't have enough. 

S One of the things that the board will be ,;1sking is 

6 can these rules and regul,;1tions be approved but there are 

7 some other more serious barriers. The person that stores 

8 water behind the federal dam, he may not release those 

9 (inaudible). No problems to the farmer involved except 

10 it's (inaudible). The big problem for a new user, you want 

11 to be guaranteed water while you're (Inaudible). Major 

12 legal difference. 

13 Another major federal legal difference is if you 

14 have water stored behind the (inaudlble), you may not sell 

15 that water:- (inaudible). You can't sell it (inaudible). 

16 This is not only not an incentive. lt's clear disincentive 

17 to people who have water storage. Why should they go 

18 

19 

through the hassle of arranging an agreement with 

(inaudible) going to the water bank if at the end of all of 

20 this there's no profit? 

21 So there are people who have full (inaudible), full 

22 right to stored water who use that store water once 

23 (inaudible} in some cases, (inaudible). The city of 

24 Pocatello is an example. They had an emergency water 

25 supply (inaudible) reservoirs. They don't even have a goad 

14 
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1 way to get out of it. The water sits there all summer long 

2 (inaudible). 

3 So the board has accepted the charge of negotlatora 

4 to try and look at these kind of problems. The State has 

5 their own problems, If you have water and you want to sell 

6 It to another user, that user better not be a consumptive 

7 user or you're (inaudible) your water right if you continue 

8 with your own operation. That's a real problem. You have 

9 to hope to find a non-consumptive user and (inaudible). 

10 The second part of this policy is directed 

11 specifically to that (inaudible) of tt1e river below Milner 

12 Dam. Idaho Power company and their systems operation 

13 relies on wintertime flows for two purposes. One, they can 

14 sell to the west coast for using (inaudible). The last few 

15 winters, there have been plenty of demand for electricity 

16 for heating in Idaho itself. 

17 The second reason is that gas (inaudible) 

18 

19 

20 

reservoir. (Inaudible) storage reservoir in the 

(inaudible). So they are concerned that they did not w,mt 

to see a lot of water taken out In the wintertime when it 

21 would 1rnpact on their operation (inaudible). They can't • ., 

22 dfd not argue, The negotiators agreed that above Milner 

23 there is a requirement for zero flow back to the dam_ They 

24 couldn't work out (inaudible) but below Milner to the 

25 Murphy Gauge, the negotiators comprornised and said, "Okay. 

15 

1 Anybody who wants to divert from that (inaudible) of tile 

2 river during the wintertime for storage purposes, some kind 

3 of analysis and mitigation must be supplied to the power 

4 company if there's a negative loss or negative effect on 

5 their operations. 

6 The word "mitigation" is carefully used, It 

7 implies a lessening of the impact. Compensation was 

8 avoided because that genercilly (inaudible), Certainly if 

9 someone wanted to use some of that water and store it 

10 during the wintertime, they had to replace Its value on a 

11 dollar for dollar basis because (inaudible). Mitigate 

12 means lessen the impact in some way. Maybe by storing some 

13 of that water in your own facility which you would like 

14 (inaudible). It may be that your releases wlU be timed so 

15 that they (inaudible). It may be economics (inaudible). 

16 How Is mitigation c,;1rculated? Something the water 

17 board has to face when the time comes. Tr1e negotiators 

18 couldn't agree amongst themselves (inaudibfe) what they 

19 

20 

21 

22 

23 
24 

25 

feel is an adequate resolution. The whole composition of 

the river shouldn't be held up by (Inaudible). If and when 

we get a general proposal, the water board Is charged 

(inaudible), 

Policy 32J. The last one. It says "Stored water 

for man<1gement purposes." As I said earlier, it is 

available perhi:!ps. There are at least unappropriated 

16 

1 waters In the system_ If the State is charged with 

2 managing the river sa it never goes below (Inaudible) in I 
3 the summertime, 5600 in the wintertime, we can hire the 

4 best technicians you want for that jab <-1nd sooner or later I 
5 someday probably somebody's going to mess up. 

If they don't mess up, they have been so 

conservative that we're not taking full advantage of the I 
6 

7 

8 

9 

10 
11 

water that's available. But if they try and issue water 

rights and try and manage the river now to this magic 

number, (inaudible), the State should have some (inaudible) I 
call for (inaudible)-

12 Many of the junior users are probably going to be I 
13 out on the (inaudible). We (inaudible) with the effect of 

14 shutting them off in flow the Murphy Gauge, it's not going 

15 to sl1ow up for six months or it might be so subtle, you 

16 never see 1t. Therefore, ta meet that flow, we're thinking 

17 in terms of water available to (inaudible). 

18 

19 

20 

It seems appropriate to try and get the water now 

while there are umippropriated waters rather than to wait 

10 or 15 years and reafize we may need that water and not 

21 be able to find it; at least not be able to find it as 

22 cheap as we may firid it now. There's no (inaudible) if the 

23 State could acquire some water, it will probably go to the 

24 water bank. It could be sold to Idaho Power or be put to 

25 use but it will be there in Cil!se the problem would develop-

17 

1 I tl)lnk Mr. Chairman, I'd like to stop. 

2 MR. GRAY: Thank you, Mr. Sherman, We will now 

3 sU'lrt taking public testimony and the chair would call 

4 first Dan Daley. 

I 
I 
I 
I 
I 
I 

5 MR. DALEY: Mr. Chairman, inenibers of the board. My 

6 

7 

8 

9 

10 

11 
12 

13 

name ls Dan Daley. I'm a fisheries biologist for the 

Shoshone Bannock Tribes. I 
MR_ GRAY: Dan, would you give us your address and 

telephone number so we could reach you if we need to? I 
MR. DALEY: Sure. Post Office Box 306, Fort Hall, 

Idaho, 83203. And the telephone number is (208) 238-3900. 

MR. GRAY: Thank you. I· 
MR. DALEY: The tribes are concerned about the new 

14 State Water Plan for tt1e Snake River Basin and also can 

15 only view tl1e State Water Plan in light of the Swan Falls 

16 agreement and the later general adjudication In the Snake 

17 River Basin. 

I 
I 18 We think tile State Water Plan is being modified in 

19 

20 

21 
22 
23 
24 

view of those of the Swan Falls agreement and in view of 

the later general adjudication and therefore must be viewed I 
in concert witl1 those with those two actions. 

We have two general concerns, two basic concerns. 

One of those is that we're concerned that the changes in I 
the State Water Plan c1nd the Swan Falls agreement are being 

25 viewed as a focal level decision and being viewed as having 
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1 impacts only on a local basis. 

2 This Is just untrue. Any changes we make in water 

3 use In the Snake River Plain In the Snake River Basin will 

4 have a regional Impact not just throughout Idaho but 

5 throughout the Columbia River Basin. 

6 One of the reasons this is true is because any 

7 agreement at Swan Falls and any change in water use can 

B potentially affect the water budget and for the benefit of 

9 anybody In the room who's unfamiliar with the water budget, 

I'll briefly describe It. It's a plan that was initiated 

by the Columbia Basin -- or by the Northwest Power Planning 

Council In their Columbia Basin Fish and Wildlife Program. 

It's Implemented through Bonneville Power Administration 

largely at the expense of the rate payers. 

And the plan itself is designed to guarantee flows 

and guarantee storage within the Columbia River Basin 

Including the Snake River to -- or moderate flows 

throughout those basins to guarantee passage flows during 

anadromous fish, fish both migrating upriver to spawn and 

0 (Inaudible) migrating downriver to the ocean. 

This plan requires certain storage within the Snake 

River so that that storage can be moderated and allowed to 

spill over the dams at those critical times when fish are 

4 migrating upriver and migrating downriver. Any agreement 

at Swan Falls could have impact on Jdaho Power's ability to 

19 

1 comply with the water budget. 

2 Non-compliance with the water budget on Idaho 

3 Power's part could have an Impact all the way down the 

4 Columbia River Basin but more Importantly, It's certainly 

5 going to have an impact on fish reaching the Salmon River 

6 Drainage and the Clearwater Drainage, anadromous ftsh 

7 reaching those areas. That in turn will have an Impact on 

8 aboriginal treaty rights that the Sho-Bans hold and that 

9 the Nez Perce hold and also on Idaho sportsmen in general. 

1 it certain amounts of dissolved salts, suspended sediment, 

2 the changes in temperature, normally an increase In 

3 temperature and that has a water quality impact throughout 

4 the Snake River and below Swan Falls; not just in the 

5 general area of irrigation or the general area of new 

6 development. 

7 Our concern in this light is that at the present 

8 time, we have very little idea how water -- how much water 

9 returns to the Snake River as groundwater flow, how much 

10 water recharges the Snake River as surface flow and in 

11 fac:t, we have -- we have only a vague idea of how much 

12 water is being diverted at each point along the system. 

13 Without these kinds of information, we cannot 

14 develop a detailed comprehensive river model. Without a 

15 detailed comprehensive river model, we should be very 

16 cautious in accepting any kind of State water Plan or Snake 

17 River water plan and any kind of agreement at Swan Falls. 

18 In other words, the kind of information we need to 

19 gather is once water is diverted from the Snake River and 

20 it's either spread over the land through a sprinkler system 

21 or flood irrigation, we need to know how much water is lost 

22 through evaporation. How much water is lost through 

23 tr-ansplratlon? How much water returns In grourdwater flow 

24 since -- if it recharges the Snake River as groundwater, it 

25 has a chance to fllter out some of the Impurities and how 

21 

1 much is returned as surface flow. 

2 Our main concern is the larger point of the water 

3 that's going to return as ~urface flow because that's the 

4 water that's going to contain the higher quantities of 

5 dissolved salts, higher suspended solids and probably 

6 increase the temperature. 

7 An example of the lack of interest In the Snake 

8 water plan in this regard is Policy 32H, water quality and 

9 pollution control. And this pollcy -- this part of the 

A decline in the number of fish reaching either the 10 Policy 32 states that It Is a pol Icy of Idaho that the use 

Salmon River or the Clearwater River will be felt 11 of water to provide pollution dilution Is not a beneficial 

throughout Idaho and probably throughout the Columbia River 12 use or water. If we Increase the amount of water diverted 

Basin. That's one of our concerns and that's one reason 13 through irrigation and If the amount of water that returns 

4 why the State Water Plan should be viewed in Ilg ht of any 

5 impacts it might have on a regional basis. 

The other concern we have is that we see very 

7 little indication that water quality impacts are being 

8 considered either in the State Water Plan or In the Swan 

Falls agreement or later In the general adjudication. 

O Whenever you change the priority use of water, In this case 

1 from hydropower to Irrigation, and if you open up new lands 

2 for irrigation, you're going to have a definite water 

3 quality impact. 

4 In other words, when water is used for Irrigation 

5 and returns to the river as surface flows, It brings with 

20 

14 to the Snake River increases or It returns to the Snake 

15 River by surface flow Increases, this is going to have a 

16 definite impact on water quality ln the Snake River. It's 

17 going to degrade the water quality. 

18 Lack of mention that increasing the amount of water 

19 that stays In the river could dilute this Impact Is either 

20 an oversight or it's -- it's ignoring the fact that we're 

21 going to have water quality Impacts. These water quality 

22 Impacts are going to be detrimental to lrrigators farther 

23 downstream and they',e going to be detrimental to fish and 

24 wildlife. 

25 One last concern Is that although Polley 32 states 

22 
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1 that the minimum flow set In the policy should provide for 

2 the protection of fish and wildlife habitat -- aquatic 

3 life, rer:reation, aesthetic beauty, tr;:insportation and 

4 navigation values and water quality, it becomes apparent 

5 that these minimum flows, particularly the minimum flow of 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

3900 cfs during the irrigation season in Swan Falls will 

not provide for the protection of fish and wildlife. 

This Is based on the fact that in 1977, Idaho Fish 

and Game prepared a report that stated or recommended 

minimum stream flows below Swan Falls at 5500 cfs for 

rearing -- for rearing of fish alone. Okay. Generally, 

that rearing time occurs right during Irrigation season, 

exactly when we're guaranteeing only 3900 cfs over Swan 

Falls in this water plain. 

So it's the Shoshone Bannock Tribe's policy or at 

least concern that we are not adequately studying the 

impacts of this water plan. We are not adequately studying 

the ramifications -- regional and local ramifications of 

tile Swan Falls agreement and we cannot adequately predict 

what Impacts this water plan and the agreement is going to 

have on the Snake River Basin without first development of 

a detailed comprehensive water plan of the type that I just 

23 described a few minutes ago. 

24 Thanks very much for your time. 

25 MR. GRAY: Thank you, Dan. we might have a 

23 

1 question for you here if we could. Mr. Rydalch, any 

2 questions? 

3 MR. RYDALCH: I don't believe I do. 

4 MR. GRAY: Mr. Williams. 

S MR. WILLIAMS: I do. Mr. Daley, on the water 

6 budget concept (lnaudlble), do you have any particular 

7 recommendations (Inaudible) our planning to assist with 

8 that program (Inaudible)? 

9 MR. DALEY: Yeah. Well, one of the most direct and 

10 immediate things we can do Is request Idaho Power to 

11 project -- they have the information available and they can 

12 project whether they're going to be able to comply with the 

13 water budget. 

14 (Tape No. 2 ends. Tape No. 3 begins.) 

15 MR. DALEY: The Swan Falls agreement will put a 

16 further constraint on their r:ompliance. What we're 

17 primarily concerned on a political level is that the Swan 

18 Falls agreement will give Idaho Power an out. They'll say 

19 we can't comply with the water budget and with the State 

20 Water Plan and the Swan Falls agreement all at the same 

21 time. Therefore, the water budget will go down the tubes 

22 and we still have the Swan Falls agreement. Without the 

1 Swan Falls during low water years will Interfere with the 

2 storage capacity of Brownlee Dam. That storage behind 

3 Brownlee is primarily going to be responsible for 

I 
4 compliance with the water budget. I 
5 Now, whether -- whether Idaho Power can alleviate 

6 

7 

8 

9 

that or not is -- needs to be determined at some future 

date, but I would suggest that we request Idaho Power to 

lay their cards on the table as far as water budget goes. 

MR. WILLIAMS: Anything else? Any other ideas? 

MR, DALEY: As far as Idaho Power --

MR. WILLIAMS: The water --

I 
I 10 

11 

12 

13 

14 

15 
16 

17 

18 

19 

20 

21 

22 

UNIDENTIFIED SPEAKER: Affecting the water budgel 

MR. DALEY: Well, there's actually a group of 

experts Involved with the water budget called the water 

budget managers. Those people need to be contacted by thl 
State. I've already talked to them and they've described 

in general what kind of impacts they think will occur and 

they could supply very detailed information, very detailed 

predictions or at least projections as to what kind of 

problems or lack of problems they're going to have with the 

Swan Falls agreement and the water budget. 

The other people who can probably give technical 

I 
I 

23 advice is the Northwest Power Planning Council -- the staff 

24 of the Northwest Power Planning Council and I would suggel 
25 we contact them. 

1 

2 

3 

4 

25 
MR. WILLIAMS: Thank you. 

MR. GRAY: Mr. Kramer. 

MR. KRAMER: That was a very good presentation 

5 considering I don't see a whole pile of notes there. 

6 MR. DALEY: I'm getting used to it. 

7 MR. GRAY: A couple things, Dan, before you get 

away. 

I 
I 
I 

8 

9 

10 

11 

12 

13 

14 

15 
16 

MR. DALEY: Yeah. I 
MR. GRAY: You made mention that the way that we 

have structured 32H is very weak In reference to water 

quality. I 
MR. DALEY: Yeah. 

MR. GRAY: Would you be willing to sit down 

yourself and write out something the way you would like to I 
see it? 

17 MR. DALEY: Certainly, 

18 MR. GRAY: And we wlll be accepting written I 
19 testimony until February 22. 

20 MR. DALEY: Certainly, Be glad to. 

21 MR. GRAY: And just send it to the Department of I 
22 Water Resources, St;:itehouse, in Boise at the address on the 

23 water budget, we cannot assure anadromous fish runs In the 23 "Currents." I 24 Salmon and Clearwater Basin. Plain and simple. 24 MR. DALEY: Okay, 

25 We know for a fact that the guaranteed 3900 cfs at 

24 
25 MR. GRAY: Another thing in regard to your -- to 

26 I 
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1 your water budget, the tdaho Water Resource Board hos been 

2 working on a project on the Weiser River for several years 

3 now and that's referred to as the Galloway Projec;:t. Are 

you famlllar with it? 

MR. DALEY: Vaguely. Vaguely. 

6 MR. GRAY: The Corps of Engineers should have their 

7 feaslbllity study completed by July of this ye<'!r. There 

8 are three levels of dams that they're Investigating. If 

9 the large dam were to go in, it would store 1.2 million 

acre-feet of water. Sa that's something that we rnay be 

asking you help on later but I just give you that for 

information because there is that posslbllity: 

MR. DALEY: And after that feasibility study Is 

romplete, you can be sure you'll be hearing from Shoshone 

Bannock Tribes on the issue also. 

MR. GRAY: Fantastic. Thank you. 

MR. DALEY: Sure. 

8 MR. GRAY: The board would call Charles Pace. 

MR. PACE: Thank you. My name is Charles Pace. I 

live here in Pocatello. No. 7 Dartmouth. I'm an economist 

1 at Idaho State University and Idaho State of course doesn't 

necessarily endorse the views that I'm advocating. 

3 I tllink there's a number of good things about the 

Swan Falls agreement. One of course is the rEcognltlon •• 

ex:pllclt recognition of the interaction of surfoce and 

27 

1 groundwater with all the accompanylng hydrological and 

2 economic Implications that are locatlon•specific. The 

3 other thing that r think is probably good about the 

agreement Is that it sort of diffuses the situation in that 

5 it's worked out any time you can work out or negotiate, 

work out a deal, it's probably preferred to ending up In 

court. The question is whether that activity can be 

extended. 

9 If we start looking though at the economic 

implications, one of the things that the agreement does Is 

it contains language in there that says priority will be 

given to future allocations of water that promote the 

family farming tradition <'!nd so on. And economically, 

there's a lot of uncertainty in Idaho. Where l;lre we going 

S to be in 20 years? If you the present situation and extend 

it in the future, I think the consensus among most people 

is that the water probably has its greatest v<'!lue left in 

the river in terms of Its ability to just slmply generate 

revenues. 1 mention the~ the Hamilton l..yman (phonetic) 

Study on the loss of power concept and so on. But there's 

1 no reason to think that that's going to be the situation 

forever. And I think it's probably a mistake to get locked 

3 into public interest crlteric1 that tend to favor one 

particular approach. 

5 There's also the question of how we define the 

28 

1 publlc Interest. The l;lgreement sets aside 600 cfs for use 

2 according to the pwblic interest. And obviously the way 

3 that the public interest is defined Is going to be critical 

4 here. In terms of the criteria that have been suggested in 

5 the agreement and are contained In your newspi'lper, the 

6 public interest really needs to have further further 

7 definition. I think you have to look at both quantifiable 

8 and qualitative effects of different alternative 

9 strategies, What will be the value of the loss of 

10 hydroelettric: capablllty If stream flows decline? 

11 

12 

13 

And like Dan Daley already pointed out, you have to 

not only consider Swan Falls. I think PUC came up with a 

$55 million figure at Swan Falls but you have to consider 

14 the Idaho the Hell's Canyon Complex, the three In Hell's 

15 Canyon and then you have to consider also the Lower Snake 

16 River, the (Inaudible) and then the lower hydropower 

17 generation on the Lower Columbia: The Dalles, Bonneville, 

18 John Day, McNary. All of those will be affected by 

19 depletlons of In-stream flows in terms of loss to 

20 evaporation and tranplratlon and also other types of losses 

21 of water with diversions. 

22 So I thlnk you have to look at the loss of hydro 

23 capability not just at Swan Falls but all the way 

24 downstream. You also are going to have to consider the 

25 primary -- or In the pub lie interest criteria the prl mary, 

29 
1 secondary and tertiary values generated by consumptive uses 

2 and often those have substantial economic values. 

3 But those things are already placed on the agenda. 

4 The things that are sort of lacking here are the things 

5 that Dan Daley was bringing out. What wlll be the Impacts 

6 on fish and wildllfe if in-stream flows decllne? You have 

7 to consider a number of residl;!nt fisheries. It may be thc1t 

8 wE can use a market -- a water market. We can design a 

9 water market to facilitate water rental and transfer of 

10 water rights down the road <'!nd provide water for 

11 consumptive uses or use the water in-stream to generate 

12 hydroelectric power. 

13 But If we cut down on the minimum -· on the minimal 

14 flows from 4500 to 3900 and from 65 or the 2800 that's 

15 going to be cut off in the winter and It has the kind of 

16 biologlcal imp,;1cts that we're talked about, what we mean 

17 there is irreversible changes In the amount of genetic 

18 information and just because things llke resident fisheries 

19 are not exchanged in the marketplace doesn't mean that they 

20 don't have economic value. It may be that that is the 

21 long-term effect here in tenns of how we're going to be 

22 looking back at this say 50 or 100 yec1rs from now. This is 

23 when we add some irreparable damage to the resident 

24 fisheries. 

25 It's also significant that you have an endangered 

30 
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1 

2 

3 

4 

5 

6 

7 

8 

9 
10 

population of white sturgeon in the upper river. In the 

lower river where this -- where this fish Isn't endangered 

provides significant fishery. People spend literally 

hundreds of dollars on equipment and very valuable fishery 

on the lower river and It's possible that the sturgeon 

might thrive in the upper river. 

Another issue th;;it was brought out with this whole 

question of the water budget and one of the other things 

besides the question of fish ii'!nd wildlife In-stream that 

was neglected here was the whole question of out of region 

11 import -- out of state but within the region impacts on 

12 fish and wildlife. And the water budge is an obvious 

13 concern there but there's also a lot more to the Northwest 

14 Power Planning Council's activities. There's a whole area 

15 of restricted development, protected areas and a focus also 

16 not just on anadromous fish but also on resident fish so I 

17 

18 

19 

20 

21 

22 

think that has to be taken into account here too and It's 

obviously not being taken into account. 

I think that's probably the greatest thing the 

greatest flaw In this agreement is that it was worked out 

by two of a number of interests -- of a number of groups 

that have interest In water policy in the Snake River, The 

23 new agreement neglects fish and wildlife, it neglects 

24 federal reserve rights and interests outside of the State 

25 of Idaho. 

31 

1 As It was pointed out before, the whole agreement 

2 is also intimately bound up with the whole question of 

3 adjudication of the Snake River and here the potentlal I 

4 think for negotiation of federal reserve rights is enormous 

5 

6 

as are the dangers of not negotiating, of ending up in 

court and settling those wlth litigation. The last thing 

7 in the world I think that anybody wants Is to have enormous 

8 amounts expended on legal fees so there's I'm not sure 

9 of this but I would guess that there Is a very large 

10 possibility, a great deal of room for negotiation when it 

11 comes to the whole question of federal reserve rights. Not 

12 just the Shoshone Bannock rights but also the INEL 

13 questions and so on. 

14 I've already mentioned the Impacts on fish and 

15 wildlife throughou: the Columbia River Basin. Another 

16 thing that the agreement calls for Is the design of 

17 efficient water markets so that water can be provided 

18 outside of an appriate or an appropriation process, 

19 This, as you pointed out, is going to require changes in 

20 Idaho water law. But there's another question here and 

21 thi:lt's how should the market be organized and one principle 

22 here is that you should have limit -- as few limitations on 

23 entry as possible; that the State should use water price 

24 the price of water to alloci'lte between different uses 

25 rather than restricting the participi;!tion of different 

32 

1 

2 

3 

4 

s 
6 
7 

8 

9 

10 

groups in the water market. That will tend to guarantee a 

greater efficiency In the allocatlon decision than it will 

if you simply bar individuals from participating in the 

market. 

As you mentioned before, there's a possibility for 

I 
I 

purchasing urallocated water storage, prim;;irily from the 

Federal Sureau of Reclamation and the Corps of Engineers. I 
I'll dose on this because I was at a conference not too 

long ago In Portland and a man from the Yakima 1ndian 

Nation, Bill Yelfup (phonetic), stood up and gave ;;i speech I 
11 and he went through a lot of different things but what he 

12 had to say basically was, look, this Is a wet year now. I 
13 Okay. When this comes to a dry year, what we're going to 

14 do Is we're going to end up in court 

15 And that -- I think th;;it's probably something to 

16 remember. While that water is out there now, It may be a 

17 good time to get an agreement, but at the same time, you 

18 want to get that agreement in terms of not just -- not just 

19 the wet water years but also nail it down in terms of what 

20 happens during the years when there's not enough to go 

21 around to be allocated to a fully allocated system. I 

22 think that's a real difficult question. 

I 
I 
I 

23 

24 

25 

MR. GRAY: Thank you, Mr. Pace, Mr. Rydalch, any 

1 questions? 

MR. RYDALCH: Are you in favor of Polley 32J on the 

33 

1 stored water for management pllrposes? You're kind of vag"I 
2 on that. 

3 MR. PACE; The question of storage I think has to 

4 have a full accounting of costs. There's several things 

5 that you hear in Idaho about -- it's almost ;;is if we could 

6 dewater the river at the Idaho border and thii'lt would not 

7 necessarily be bad for Idaho. I certainly don't think that 

8 that we need to hold back every bit of water. Ttie water In 

9 the stream flowing down the river has uses; not just 

10 hydroelectric. 

11 In terms of additional water storage, I'm not 

12 necessarily opposed to additional water storage but 

13 additional water storage that doesn't account for severe 

14 impacts on fish and wildlife I think would probably be a 

15 mistake. So the question on the Galloway Project for 

16 example in Weiser, I'm not sure it's in the -- or the power 

17 planning councl is going to see it as a contribution to 

18 their' efforts to budget water for downstream migration If 

you have significant detrimental Impacts on upstream 

I 
I 
I 
I 
I 
I 

19 
20 
21 

fisheries. I 
So I think there's-~ you know, as long as you have 

22 a full accounting of costs in the question of water 

23 storage, l don't see any problem with that. 

24 MR. RYDALCH: Thank you. I 
25 MR. GRAY: Could we -- could we request you send us 
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1 a copy of your testimony? 

2 MR. PACE; Sure. 

J 

4 

MR. GRAY: By February 22. 

MR. PACE: You bet. 

5 MR. GRAY: Okay. Thank you. Is there anyone else 

6 who would like to testify lit this time? We will dose 

7 testimony and open it up for questions and answers. 

8 Questions, anybody? 

9 UNIDENTIFIED SPEAKER: I have one question. 

0 Possibly readjudlcatlon I guess (inaudible). The concern 

of some of the people with some of the old established 

1 the priority date (inaudible) shut off in terms of managing 

2 the water for the local area (Inaudible) system. 5o we've 

3 done adjudication In this part of the state (Inaudible) 

4 thousands of water rights gone on for years and years have 

5 (ini:!1,1dible). 

6 MR. GRAY: Sixteen. 

7 MR. SHERMAN: Sixteen people (Inaudible). So it 

8 ends up getting resolved. People have (inaudible) claims 

9 of this rights (inaudible) and they sell their property, 

10 the buyer knows what he's getting. Anyways (Inaudible) 

11 individual. The problem with this adjudication (Inaudible) 

rights (inaudible) groundwater system -· we end up with two 12 th;;it for the first (Inaudible) p1;1st adjudications that they 

3 rights. You got an underground water right on the piece of 

ground and also a right on the land that Is under 

Reclamation property (inaudible). Is there going to be 

some latitude (inaudible). Is that one -- is that person 

going to have to decide which right that he's going to have 

or (inaudible) there going to be some latitude to release 

it (in,n,1dible)? 

O MR. GRAY: Frank, would you llke to respond to 

1 thi:!t? 

MR. SHERMAN: (Inaudible.) If a person has a claim 

or a water right of surfoce and groundwater, the value of 

his right is only for the arrn;iunt of water he can put to 

beneficilll use. (Inaudible) is the water right to be 

35 
1 recorded (inaudible}, It's no different than Idaho Power's 

2 right. They claim some large water right In Swan Falls in 

3 excess of (inaudible). Certainly a latitude for which 

right the person will have to sell in terms of surface 

5 (Inaudible) property If he indeed wants to sell. 

6 (Inaudible.) In fact, he could assume (Inaudible}, he 

7 could change his point of diversion and use one or the 

8 other {Inaudible). 

UNIDENTIFIED SPEAKER: My concern is that really 

it's going to be hard (inaudible) understand that 

(Inaudible). See, that's my concern. 

MR. SHERMAN: Under the (inaudible) system, it's 

tied to the land and the (inaudible) release It for some 

period of time but it would be up to the (inaudible) 

director himself (Inaudible). 

UNIDENTIFIED SPEAKER: So a determination iS going 

to have to be made though beca1,1se only so much water's 

going to be Indicated for that piece of land, right? 

MR. SHERMAN: Right. (Inaudible.) 

UNIDENTIFIED SPEAKER: Tell me about the 

adjudication in general. People are terribly concerned 

about whllt the adjudication does (inaudible). 

MR. SHERMAN: In addition to quantifying what's 

happening out there, it really provides a court order 

saying this man Is entitled to this much water and It sets 

36 

13 have (Inaudible). In other words, It's take 10 to 15 years 

14 to do (inaudible), What was different Is that we're 

15 talking about big dollars because we're talking ;;ibout a big 

16 land area. Hopef1,1lly there will be enough dolli:lrs 

17 (inaudible). 

18 The agreement itself specifies that any person who 

19 was making beneficial use of the water Including in terms 

20 of when (inaudible) shall be protected. (Inaudible) a 

21 natural cause, {Inaudible), those people will be protected. 

22 Even If the flow at Murphy goes below 3900 through natural 

23 causes, those people will be protected. If the flaw were 

24 to go below 3900 In a natural drought disaster, only people 

25 who have appropriated water and approved (inaudible) uses 

37 
1 after the signing Is (Inaudible). 

2 
3 

MR. GRAY: Yes, D;;in. 

MR. DALEY: One of the problems there, the tribes 

4 ask (lnaudlble), And that being the caso, we really hate 

5 to see the State rush into (Inaudible) water rights for a 

6 couple of reasons, First, the (Inaudible) require trying 

7 to quantify his Wi:lter rights. We hate to see our water 

8 rights appropriated above us. 

9 The other problem Is that since we're dealing with 

10 the Snake River Adjudication of the Snake River Basin, 

11 we're also Involving the Shoshone Palute and (inaudible). 

12 And we're going to be -- It looks like we're going to be 

13 adjudicating all the way up the Salmon River and the 

14 Clearwater River also. These guys have never been involved 

15 in any of the discussions and we're already anticipating 

16 this (Inaudible), We're still going to require some 

17 (Inaudible) administration of the Shoshone Paiute 

18 (inaudible}. 

19 So as far as federal reserve water rights go, the 

20 only adjudication we can do Is (inaudible) to gather more 

21 information (inaudible) Water Resources need to gather more 

22 Information than just how much the water (inaudible). 

23 UNIDENTIFIED SPEAKER: You've raised several key 

24 points, Dan, and I don't disagree with any of them. 

25 (Inaudible) what I think is the (lml1,1dible) negotiator 
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1 takes (inaudible). The reason for improving the Salmon 

2 (inaudible) is to assure {inaudible). 

3 UNIDENTIFIED SPEAKER: (Inaudible.) 

4 UNIDENTIFil:D SPEAKER: (Inaudible.) 

5 UNIDENTIFIED SPEAKER: Yeah, but I think in the 

6 compromised position (inaudible), The second point is that 

7 I know you've (inaudible). We're not ready to (inaudible). 

8 The estimate we're making now is ten years. It's going to 

9 be (inaudible). It goes into (inaudible) tl1at really 

10 struck me is it may not be (inaudible) but we have 

11 (inaudible) ti;lke the positiori that we (inaudible) terms of 

12 how does that protect you, Idaho Power's (inaudible) 8400 

13 and {inaudible), 

14 MR. GRAY: Dan, one question. When was the 

15 reservation created? What was the date? 

16 MR, DALEY: '57 (inaudible). 

17 MR. GRAY: 1867? 

18 MR. DALEY: Yes. 

19 MR. GRAY: Any other questions? Yes, sir. 

20 UNIDENTIFIED SPEAKER: Where is the actual process 

21 (inaudible) applications? At what point In the State Water 

22 Plan do you have to make that decision and is that in here 

23 someplace or is that (inaudible)? 

24 MR. SHERMAN; In terms of future applications, 

25 we're talking about a general application for appropriated 
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1 water? 

2 

3 

UNIDENTIFIED SPEAKER: Consumptive use. 

MR. SHERMAN: As long as it's not wintertime 

4 diversion below Milner Dam, (inaudible). Tl1e agreement 

5 specifies as part of the agreement (inaudible) enable the 

G governor t□ enter into (inaudible). That's being done. 

7 7500 (inaudible). The agreement would provide that anybody 

8 who had not proven beneficial use (inaudible) but had an 

9 application filed with the department, they would be 

10 reviewed in terms of do they meet the new criteria. 

11 (Inaudible) file new filing would be behind the 

12 applications □n hand in terms of (inaudible). Certainly 

13 nothing can be done till the legislature (in<!udible). 

14 (Inaudible) is obligl'!ted to process those ones tl,ey've been 

15 holding for (inaudible). 

16 UNIDENTIFIED SPEAKER: Are they doing that now? Is 

17 tllat -, 

18 MR. SHERMAN: They have to wait until the 

19 legislature (inaudible). 

20 UNIDENTIFIED SPEAKER: But the department is 

21 {inaudible) the legis;lature, are they going to do it after 

22 the rule setting (inaudible)? 

23 MR. SHERMAN: The legislature will adopt the 

24 language which directs (inaudible). They would have to 

25 probably (inaudible). BtJt people have been asking me 
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1 should they file (inaudible). I had one guy (inaudible). 

2 I think the date of your application is; still key 

3 (inaudible). So yes, (inaudible). Remember that there's a 

4 filing fee. 1f the agreement doesn't go through, the 

department may hold that filing fee for the next 1.0 years 

I 
I 5 

6 

7 

8 

and you·re not going to see It. (Inaudible.) 

MR, GRAY: Yes, sir. I 
UNIDENTIFIED SPEAKER: My underst,mding is that tlie 

9 3900 is sufficient (inaudible). 

10 UNIDENTIFIED SPEAKER: I r,an't say that for an I 
11 honest fact. I almost doubt it b~it it is the compromised 

12 numbers that are (inaudible}. I think certainly the 5600 

13 in the wintertime, typically you see (inaudible). I doubt 

14 that 3900 witl1 a flow going through the reservoir 

15 (inaudible). 

18 UNIDENTIFIED SPEAKER; The reason I ask Is If 

17 that's what those figures are based an, why is them any 

18 reason (inaudible) fish and wildlife and recreation and 

19 necessarily be -- not be subject to (inaudible) impact? In 

20 other words, because of the (inaudible) minimum flows 

21 established (inaudible) are sufficient to meet the minimum 

22 requirements but I guess what I'm thinking is tliat rny 

23 understanding is that those minimum flows were set 

24 (Inaudible) and not for fish and wildlife. Is there a 
25 (inaudible) sort of study of fish and wildlife that 

41 

1 (Inaudible}? 

2 UNIDENTIFIED SPEAKER: Yeah. Not at 39 

I 
I 
I 
I 
I 
I 

3 specifically because tl1at Increases (inaudible). The State I 
4 Water Plan (inaudible). 3300 was a compromise which after 

5 hearing public testimony {Inaudible) they decided tl1at was 

6 a reasonable number that's not (Inaudible). The 

legislature proved that (inaudible). 7 

8 So from a pure fishery point of view, now is when 

I 
9 the (inaudible) c;ould have been -- the whole agreement whenl 

10 we prck at bits and pieces of it, you have to remember that 

11 three different entities sat down basically and looked 

12 (inaudible). We think tl1at 3900 Is still (inaudible). I I 
13 agree with Dan that it would have been nice if (inaudible). 

14 I guarantee more (inaudible). We were not (ini;ludible), 

15 MR. GRAY: Mr, Dunn. 

16 MR. DUNN: One of t1·1e other things that happens 

17 with the 3900 (inaudible), you don't have 3300 is that the 

18 3300 was never set by {inaudible). Let's assume we get 

19 down the road 20 or JO years and they approach that 3300, 

20 If the pressures were such that (Inaudible) t□ lower that 

21 to 3000, all that would need to be to dot□ i;lc;compllsh 

22 that would be {inaudible). The State Water Plan is 

23 (lnaudfble). With the agreement (inaudible). You can't 

24 remove that. The only way you can lower that (inaudible) 

25 from that point on. You'd have to purchase that 
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1 (Inaudible) down to the system. So it 9ives you -- to 

2 guarantee the 39 can't be (Inaudible). 

3 MR. GRAY: Dan. 

4 MR. DALEY: There's cllso a disadvantage to that 

5 because it is a vested water right and you can't raise it 

6 either (inaudible). 

7 (Inaudible discussion had.) 

8 UNIDENTIFIED SPEAKER: The only thing that -- the 

9 only thing behind it was if the power company allows us --

0 puts in play -- it allows us to go down to 3900, 

(Inaudible), through the agreement, they won't have any 

recourse when that one day flow is 3900. If the decision 

3 (inaudible) whether is to raise it (inaudible). But you 

can never go below that amount. 

UNIDENTIFIED SPEAKER: (Inaudible) the fact that 

6 the 3900 was arrived at by three lawyers essentially 

negotiating (inaudible) based on these lawyers who have 

8 very little expertise in (inaudible) flows and (inaudible) 

minimal (inaudible). There's nothing you can do about it 

except say that we're not going to repeat that mistake. 

(Inaudible). It really scares me that (inaudible) regional 

impact and negotiate an entity such as the Swan Falls 

3 agreement based on the three lawyers (inaudible). 

4 MR. GRAY; Dan, let's let Mr. Ci;iveness say 

something. I think he might have something --
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1 MR. CAVENESS; (lnaudiblo.) One of the things that 

2 I think you have to keep In mind is that when our state was 

3 formed and our laws were set up, they were set up strictly 

4 (inaudible) orientation. Either mining, manufacturing or 

S agriculture with no reservation whatsoever for (Inaudible). 

6 What they were and our laws to this day are designed for 

7 {Inaudible). It doesn't matter what happens it the fish. 

8 If there are enough farmers on the creek to dry the creek 

up, the creek is dead and the fish ;;ire dead and nothing's 

left. And it was that concept of the law framework that 

1 those parties were negotiating from. 

2 The scenario that was faced by the negotiators was 

one if Idaho Power proposed (inaudible) they would be 

4 entitled not to change the water plan. It was draw down to 

5 the 3300 feet both winter and summer that they would be 

entitled to receive compensation far hydropower losses 

only. There would be no (inaudible) under our existing law 

8 other than (inaudible) minimal strearn flow protection under 

the recently enacted provisions of the Idaho Code which 

relate to public interest and trying to establish stream 

flows. 

They could possibly (inaudible). Btit otherwise, 

the power company would give cornpensi;ition to rate payers 

4 (Inaudible) because they would receive compen;;ation for the 

5 losses. Idaho Power would (inaudible) 3300. The fish and 
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1 wildlife would not have any protection. Consequently, on 

2 the flip side, if you want to call it (inaudible) or the 

3 irrigation Interest at this point. The river still could 

4 be depleted to 3300 feet summer and winter but no 

5 compensation to the power company. No compensation for the 

6 fish. So I think that the (Inaudible) <1nd the difficulty 

7 that the negotiators were addressing was they were 

8 addressing legal issues based on existing legal rights 

9 under existing laws and they had no legal .;1uthority to give 

10 any legal status to (inaudible) interest in the river and 

11 since they were increasing the minimum flows above those 

12 presently set, I assume that they were thinking they 

13 couldn't hurt anythlt1g because they were only increasirlg 

14 the amount of water In the river. 

15 lhe other comment that I was going to make was that 

16 people should be aware that the average flows of that river 

17 are greatly In excess of 3900 or the 5600 in the winter. 

18 Those are the lowest recorded flows since the beginning of 

19 time. 4500 and 6100, Tim, 6300. 6300 Is the lowest 

20 recorded flow in the winter and 4500 is the lowest recorded 

21 flow In the summer. 

22 And essentially what they did then (inaudible) took 

23 the 1200 cfs that was left over and seen what the average 

24 flow was and the lowest flow (inaudible) for power and fish 

25 and will allow only 6 of the 1200 left (inaudible) to be 
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1 used for irrigation (lnaudH)le). I guess it's a leyal 

2 (inaudible) reason they acted the way they did ls because 

3 of the archaic laws which stressed consumptive use over all 

4 other Issues in the river. 

5 MR. GRAY: Thank you. 

6 MR. CAVENESS: (Inaudible.) 

7 MR. GRAY: I knew you would though. Are there any 

8 other questions? Yes, sir. 

9 UNIDENTIFIED SPEAKER; I'm a little confused about 

10 the di5tinction that's drawn between man-caused reduction 

11 in the flow and (inaudible). I had the Impression that 

12 water users' rights were protected under a certain 

13 (lnaudible) imd the river could tl1en bo gone down below 

14 that minimum flow established (inaudible}. 

15 MR. SHERMAN: That's correct. The per.;on whose use 

16 is in place will be protected even if it went below that 

17 (inaudible). 

18 UNIDENTIFIED SPEAKER: So we're not talking about 

19 (inaudible). 

20 UNIDENTIFIED SPEAKER: (Inaudible.) 

21 UNIOENTIFIED SPEAKER: Except in order to go below 

22 3900 (Inaudible}, you have to have a situation that is 

23 substantially more than that (inaudible). With the 

24 existing development and the (inaudible), you still don't 

25 get (inaudible). 
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1 UNIDENTIFil:D SPEAKER: (Inaudible.) 

2 UNIDENTIFIED SPEAKER: That's what we're trying to 

3 do is the increased use would be limited so we didn't 

4 vlolate that. That's what we i:!im for is taking the dryest 

5 perlod (Inaudible), 

6 UNIDENTIFIED SPEAKER: (Inaudible.) 

7 UNIDENTIFIED SPEAKER: I'd like to see some water 

8 available If we get down to 3900 and it turn$ out 

9 (inaudible). 

10 MR. GRAY: Anymore questions? Okay, We'll call 

11 the meeting adjourned. 

12 {Tape ends.) 

13 

14 
15 
16 
17 

18 

19 
20 
21 

22 
23 

24 
25 
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