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(Proceadings hegin.)

MR. GRAY: This is the State Water Planning
Hearing, January 29, Pocatello, 2:00 p.m,, Litlletree Inn,

Good afternoon, ladies and gentleman. It's nice
that you braved the weather to be here. My name i5 Gene
Gray and I'm chairman of the Idaho Water Resourge Board and
1 should explain 0 you the two entities we have in the
State. We have the Depariment of Water Resources which
deals with management of water, We have a ragional affice
over in Idaho Falls, those folks, and we're here a3 the
Water Resqurce Board and we're appointed by the governor
and passed through the sepate confirmation proceedings.

The members with us today are Dave Rydalch on the
end, Dave is a farmer in the 5t Antheony area. We have

Jirm Bhawver whao farms ip the Eden area, both board members,

Wayne Haas is with the Department of Water Resources out of
Boize. We have Don Kramer who's a farmer in the Castleford
area and I'm an insurance agent and small-time farmer |n
the Payette area, We have Frank Sherrnan with the
Department of Water Resources who will be explaining some
of the procedures.

We'ra hare today mainly to take your oral or
written testimony of proposed changes to Policy 32, the
State Water Plan, And since thers are only 1 think two of
you that will be testifying, what we're going to do is kind
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people and things and get it to us later, that's great.

But get it to us by the 22nd day of February and just use
the address that's on the "Currents” and that's - you can
use the Idaho Water Resource Board, Statehouse, Bolse,
Idaho, 83720,

First page, general information. Page 2 and page 3
are the propased revisions that we're bringing before you
today. Mr. Sherman will be covering those shortly for you,

From page 4, 5, 6 and 7 is what is referred to
generally as the legisiative package and this is what
the -- what the legislature is supposed to get passed to
make this whole thing work. If you look on page 7 on the
right-hand side, it shows vou the action that must be taken
by May 15, 1985 to validate the agreement. No. 1, State
Water Plan 15 to be amended and that's why we're here today
to get your input because we will be the body that will e
dolng the amending to the State Water Plan.

Wa. 2, the legislative package must be passed.

No, 3, the appropriate action by the PUC or legislature is
called for and agreement must be taken, Na. 4, an
approprigte order by the Faderal Energy Regulatory
Commisslon acceptable to the parties to the agreement must
be issued, 3, the Idaho PUC must dismiss the 1977 petltion
by the Idaht rate payers. 6, If the Oregon PUC enters into
any of it, they will also have to be approved as far as
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of break tradition. Instead of golng into the testimeny

and just taking that and then closing the meeting, we're
going to give you a few comments, We'll have Mr. Sherman
kind of glve you an overview of the proposed changes to
Folicy 32 that we would like to do. Then we'll take the
public testimony. We'll close the meeting and then we'll
open it up to questions if you have any,

S0 that might make it a little better. If you fake
a ook at your "Currents,” I'f try to explain to you how
the thing ig set up. On December 13 of 1984, the Water
Respurce Board acceptad a proposed change for Policy 32,
We have not adopted it, We have just accepted this to
bring it before you to get your testimony and see how you
feel about It or if you think it should be changed, It
should be thrown out, whatever should be done. That's what
we're herg to Hster to.

The first page kind of gives you some general
information at the bottom. We have the meeting schedule,
Tomorrow night we'll be in Burley and the pext night,
Thursday evening, we'll be in Twin Falls, On February 5,
we will be in Boise and on February 6, we will be In
Lewiston. We will accept written testimony from you until
February 22. Ary written testimony that you might like 1o
give us today we'll accept of course but if you want to go
home and do some homework and do some talking with other

4

WO N B e M

WNOR RN R M R e i ek omh o ek ek mk sk owd
B A WO - DWW~ R W N - D

{inaudible) Is concerned. And 7, enactment by the
leglslature of subordination language is set forth in
Exhibits 74 and 7B to the agreement. You'll find these on
pages 4 through 7.

And with that, Mr. Sherman, would you like to 9o
ahead and we'll start right on page 2 and Frank will fust
start with 32 and go through all of the amendments. 1f you
have a very short question as Frank Is going through this,
we'll try o answer It but we waould like you to hold your
questions untit after we have the testimony., Mr. Sherman.

MR, SHERMAN: I'll start with the exlsting water
plan. Policy 32 iz a pollcy which allocates the
unappropriated waters in the Snake River Basin, When the
ldaho State Supreme Court decided that Swan Falls -- the
water right that Idaho Power claimed at Swan Falls was a
legitimate right and had not been subordinated with their
agreement concerning Canyon Complex, It made the existing
Policy 32 wrong basically because the water that's

allocated to various uses In this policy relied on being
able to take Idaho Falls water away from them.

When the State and Idaho Power entered into the
agreament in QOctober of last year, they specified certain
trade-offs and balances, compromises betwesn the State an
Idaho Power.

We start right off with Policy 32 as it's shown in
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1 front of you. The intent of this policy is to establish 1 water for municipal and Industrial uses.
2 the minimum flows called for by the agreement af Murphy 2 The praposed revisten would change that volume to
3 Gauging Station which iz just below Swan Falls Dam, 3 flow rate and basically keep it the same. Wa're talking in
4 The existing water plan says that the year-round 4  this casa though rather than amounts diverted because the
& minimum flow at Murphy shall be 3300 cfs, This is an § intent now is for the State tw try and rmanage the river
& unrealistic estimate if indeed Idaho Power has a legitimate 6 until we get to these magl flow numbers, the intent here
7 right at Swan Falis greater than that number, 7 is to allow up to 150 cfs consumptive use. Existing
B The compromise basically is you will set 3900 cfs 8 diversion from the basin for these kind of uses, domestic,
9 through your irrigation season, 5600 cfs during the 9 commercal, municipal and industrial, The best we can
10 wintertime. In returp for the State Water Plan saving the 10  estimate is an average of 404 cfs,
11 river should never go below those flows, Idaho Power will 1" Much of that -- this is where it gets a little
12 give up soma of the water they claim. 12 complicated. Much of that is for non-consumptive uses, If
13 The board has alse added some minimum flows at 13 you know water budget, the water that's taken from
14 lohnson's Farm and Lime Point which are gauging stations or ) 14 muniglpalities that people drink, the waste products go
15  measuring points below the Hell's Canyon Complex, The 15 back to the river and the water bastcally balances out. Or
16 existing State Water Plan recognizes that these are 18 it comes back to the system through whatever sewage
17 (naudible) licensed and called for by the license. The 17 disposal there might be. We know consumptive uses In these
18 board in this plan acknowledges that they're important 18 kinds of diversions but lawn watering In (inaudible)
18 flows and they're necessary for the well-being of the 18 community, golf courses, those kind of things, swimming
20 people an the river, 20 pool (inaudible) consumptive use. So 150 cfs of water for
21 The proposed revision wauld incorporate those 21 consurnplive purposes will be significantly more in terms of
22 (inaudible) state flows also. It gives it added 22 diversion from the river.
23 recognltion that If for some reason there would be a change 23 (Inaudible) the State are setting this aslde from
24 in the Tdaho Power license, those flows shouid still be 24  whatever block of water is available from 1daho Power,
25 guaranteed by the State Water Plan. 258 Now, I say fram whatever block of water because the
7 g
1 The next policy, 32A, water held in trust by the 1 examples In the discussions always revolve arcund the ﬂov;I
2 state. You're going to find some references here and other 2 at Murphy because that's where the court case is held
3 places to Idaho Code 42-203C or whatever. These parts of 3 (inaudible}.
4 the Idahe Code don't even exist yel. They're in the 4 Idahe Power has a clalmed right in all their
& so-called legislative package that's in the back, So you 5 ({inaudible) facilities In the river. In many cases, it's
6 can check -- if one of those things bother you, you can § larger than the claim at Swan Falls but as part of the
7 check the back, 7 agreement, Idahe Power has said they will not protest lack
8 It s the policy of Idaho that water held in trust 8 of watar at thelr upstrearm facilitles as long as the 3500
9 by the State pursuant to blah, biah, blah of the Idaho Code 9 and 5600 {inaudible) Murphy Gauge. They might protest If
10 be reallocatad to the uses only that meet certain criteria, 10 something Hegal is going on but as long as everybody's
11 The agreement basicaily says that water that Idaho Power 11 willing to say, well, they're not getting their water at
12 has claimed to give to the State, the State can reallocate 12  some other dam, as long as the 39 and 56 are going by
13 that to other uses. Because it's water that has already 13 Murphy, they're satisfied.
14 been apprepriated, the new criterla for the use of that 14 policy 32C, agriculture, The existing water plan,
18 water can be {inaudible), And that's basically what Policy 15  az I say, was first adopted in '76 and at that time, the
16  32-A says. 16 board set targets or at least hoped there would be new
17 Any of the water that Idaho Power claimed that has 17 agricultural development. There's been sort of a
18  been given to the State special ¢riteria other than the 18 controversy over a maglc number of acres and we haven't
18  pormal beneficial use, non-speculative, the impact on your 19 come close to reaching that number with the agricultural
20 neighbor, those kitd of {Inaudible) still will be in place 20  economy at the present. There isn't {inaudible)
21 but there will be additional criterta for this water that 21 irrigation.
22 Tdaho Power had claimed, 22 what the board proposes In this new policy is
23 32B, demestie, commercial, municipal and 23 basically to say those waters that they hold in brust, some
24  industrial, The existing water plan whigh talks in terms 24 portion has to go for domestic, commercial, municipal and
25  of acre-feet rather than cfs set aside a cartaln amount of 25 industrial. The rest is available for agricultural uses.
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1 The only magic acreage number naw is the restriction saying 1 The board will recognize that these are not '
2 that no more than 80,000 acres should go in a 4-year 2  optimum. These are not the best flaws for fish and
3 perind. Over the last 8 or 10 years, the average number of 3 wildlife and aquatic life. They are the minimum flows.
4 new acres coming Into the development {Inaudible} irrlgated 4 They will support and sustain the fishery for example.
§ agriculture development in the State is right about 17,000 & They will provide for recreational uses.
6 pervyear. Sothe average of 80,000 over a 4-year perlod 6 The board has two different mechanisms to establish
7 would be up to 20,000 acres per year but no maore, 7 minimum flows. The one we're talking about today is by
8 Policy 32D, hydropower. Basically that says 8 stating in the water plan. The flow at such and such a
% hydropower shall be recognized as a beneflcial use. That 9 point shall never go below whatever, They also have the
D the depletion of river flows balow the levels established 10 authority to appropriate the unappropriated waters in the
11 in the beginning, the Murphy Gauge criteria is not 11 state for In-strearm values, Now, they have done that in
{inaudible}, Idaho Power's already recognizing 12 many cases on streams that are tributary to the Snake River
(inaudibla), 13 =nd will probably continue to do that. Thelr hope is that
The minimum Flow at Murphy serves several purposes, | 14 between the processes, we'll be able to support the kind of
certalnly ore of which is hydropower, It guarantees so 16 fisherles and wildlife recreational values (Inaudible}.
much water will come through the lowest dam, the Swan Falls | 16 Policy 32H, water quality and poliution contral, A
Dam, the one that (inaudible). It provides flow far fish 17  repeat of what's in the existing water plan. It basically
wildlife (Inaudible) so it is not in the public interest 18 says you can't use good water to dilute bad quality water
far the flows to go lower tharn that. 19 to try and satisfy the citizens of the state or the federal
Policy 32E, navigation. This is basically a répeat 20  government. The board feels there are ernough existing
from what's in the existing State Water Plan. Tt says 21 rules and regulations and laws in place to ensure the
these kind of flows are enough to satlsfy the neads of 22 reasonable water quality within the state, This is not in
recreational water users and those commercial boaters who 23 their mind an appropriate use of water to use water just to
use the river below Hell's Canyon Dam. 24 dilute somebody’s contaminated water,
Aguaculture, Once again, a repeat basically of 25 Policy 321, new storage. This is a very
11 13
1  whatis in the existing State Water Plan. Basically it 1 complicated sensitive issue. The negotlators of the
2 says if you want to process aquacuiture products, you need 2 agreement specifically asked the board to address this
3 more water, you come out of the DCMI because it's a 3 problem, specifically suggested language that they felt was
4 commercial endeavor. It says that the minimum flows 4 appropriate. There are two basic criterla here or two
5 established should provide enough water for aquacylture 5 parts to this policy.
6 uses, They should probabiy realize many of the {inaudible} & The flrst part is that hefore new storage Is
7 farmers rely on discharges from Thousand Springs, 7 constructed anyplace in the basin above Swan Falls Dam, th
8 The policy peints aut that this agreement wili 8 director of the Department of Water Respurces should make
9 insure that some discharges continue o occur at Thousand 9 determination that maximum use of the existing facilities
10  Springs because that's basically where the river gets its 10 |s being made,
water balow Milner Dam to Insure a flow to Murphy, But the 11 It's almost an impossible task. There are several
State is not golng to promise someone who uses those spring | 12 reasons for this. There at the moment are unappropriatad
fiows that it's always golng to be there in the amount they 13  waters In the reservoirs within the system. There are also
may need. They may have to reconstruct the diversion dam. |14 & |ot of appropriated waters that are not used for the
In an extreme case, they might have to drill wells because 16 purpose they were appropriated, Those waters are generall
a water right In Idaho does not guarantee {Inaudibie) 16 released by the water master on October 1 50 he can make
diversion. It (inaudible) a right to water. 17 space for next year's run-off, If we're in a situation
Policy 32G, fish, wildlife and recreation. This Is 18 where people are fighting over the water in the system, it
an awkward policy. The board has done the best they can I 19 seems inappropriate to have the water stored and it's not
few], Itis the policy of Idaho that the minimum flows 20  belng used and it's bastcally dumped every October.
established are sufficient and are necessary to meaet the 21 S0 the negotiators wanted the board to address this
mintmum requirements for aquatlc life, fish and wildlife 22 question. The board has agreed to do this. They've
and to provide water for recreation in the Snake River 23 incorporated the suggested language in this policy and they
below Milner Dam, The stream flow depletion below the 24 have agreed to look at somea of the social and legal
{inaudible} 1s not {inaudible). 25 barriers to more efficlent use of water in the system.
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Yl just skip over a couple of areas vety quickly.
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1 1 unappropriated water in the system. Once there's no longer
2 Therg is an established water bank in the state. There is 2 unappropriaterd water, his finding would have to be these
3 o mechanism and rules and regulations where a person who 3 legal barriers prevent us from doing anything different,
4 hag more water than he necds can sell or lease that water 4  Therefore, we're daing the best we can. If the water board
§ to someone else. Some uses these rules and regulations § through their efforts in conjunction with the Bureay of
& made (thaudible) by the committee and I (inaudible). But 6 Reclamation, for example, can get some of these pollcies
7 it's not used to any great extent. The reasons areifa 7 changed, then there will be water availabile for other uses
8 person has water stored behind a reservair, he can only 8 and now construction may not be necessarily @ mere term.
8 lease or sell that water on a one-year contract. Like a There's a second part to this new storage policy
10 sorneone who's coming in and wants to do something new Ig 10 apd it applies onty below Milner Dam. Idaho Power's
11 only assured water on a limited basis. He's not going to 11  wintertime operation iz an important part of their whole
12 put very much money in {inaudible) financed. 12  system. Thare's two -- my understanding, there are two kay
13 The other problem was water stored behind the 13  ingredients herg. One is that they have a guarantead buyer
14 federal reservoir is you are not allowed to make profif on 14  on the west coast during the wintertime becatse of all the
15 that water. It seems a reagsonable rule in that if my 18 electric heating. It's getting 2o (inaudible) guaranies to
16 father had had an old water right and we were building one 16 buy in Idaho becausc of the cold weather we've had lately
17  of these dams 20 years ago, I'mt not using the water, the 17 also. So they can sell power very easily at that time.
18 federal government paid for mast of the construction cost, 18 The other reason of course is that the Hell's
19 why should 1 be able to take that water and sell it ata 189 Canyon Complex and Brownlee Reservoir has to get filled and
20 profit to me? 20  that's when it gets filled, during noen-irtigation seasen.
21 It seems reasonable frarm that point of view but it 21 As part of the trade-offs, the State agreod that
22 zeams very dliogical in that if I can't make a profit on 22 anyone who wanted to divert water during the wintertime for
23 that water, why should T bother to go through the hassle of 23 storage purposes below Milner Dam would have to enter into
24 trying to sell it to somebody aise, Therefore it sits 24  some kind of an agreement with Idaho Power Company and
25  there year after year and it's not used. 25  mitigate for the company's operational lgsses, What the
15 17
1 There are State barriers to more efficlent use of 1 ritigation will be, no one knows. It's going to be on &
2 the water in the system. Even though we have the water 2  case by case basis, It cartainly is a barrier to new
3 bank business, the user has to be very careful that he 3  diversions below Milner Dam, It may be that vou're l
4 would lease his water for five years in & row because if he &  huilding a few extra thousand acre-foet to et Idaho Power
5 doesn't apply it to his own land for his own beneficial & call when they want and that may be enough {inaudible), If
B use, he may lose his water right. 6 vyou can show the timing of your releases will benefit Idaho l
7 If a person has that water stored that he dogsn't 7 Power rather than really hurt them, that may be mitigation,
8 need and he trigs to sall it to someone who's going to 8 But at the moment, no one is really clear.
9 consumptively use that water, that be¢omes an expansion of 9 put the agreement asks for and the proposed State l
10 & water right. The only way I coufd sell the water held in 10 water plan will say that wintertime diversion for storago
11  storage that would reduce the amount of acreage { would 11 balow Milner Dam, some kind of mitigation for Idaho Power
12  irrigate. Otherwise that water which was proven up as 12 has to be considered, '
13 heneficial use for my property, it goes to another 13 There's only one last policy, Policy 321, Storing
14  consumptive use. That's a violation of Si;ar_e law. 14 water for management purposes. The whole idea of the
15 So this pollcy basically says the board is going to 15 agresment is that the whole Snake Basin is going to be l
16  push for everybody involved, Bureau of Reclamation, the 18 managed by & summartirme and wintertime flow at Murphy Gauge
17 State, to take a look at these kind of problams and see if 17  and Swan Falls Dam. Ag a person who works for the Idaho
18  we can more efficiently use tha water system. 18 Department of Water Rasources, I kapw that at some point l
19 Everybody wants to know is this a real barrier to 18 down the rpad, that's going to be a real difficult task to
20 new storage? I think to some degree maybe but certainly 20 accomplish. This policy suggests that while reservoir
21 it's not as much of a barrier as {inaudible) lack of guoed 21 storage while unappropriated water is available, the State '
22 downsize, the lack of water to fill the major reserveir on 22 should try and get some 5o that if the regulators make a
23 & year-to-year basis. It's @ barrier only if the director 23 mistake down the road, they've got a place to call for .
24 has to make a finding. If the director were asked today to 24 water and meet theze flows,
25 make a finding, he would probably say no because there's 25 The real problem is not within the river itself
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1 because we can shut off {(inaudible). The problem is that a 1 32 of the State Water Plan. We recognize that changes are
2 zero flow aflowable at Milner Dam during most of the 2 necessary to implement the Swan Falls agreement between th
3 -irrigation and low flow periods of the year, the water in 3 state of Idaho and Idaho Power Company.

4 the Snake River is discharged from Thousand Springs, 4 A general adjudication to determine the nature,

5 That's where the Snake River excess goes. Trying to manage & extent and priority of all water users in the Snake River

6 the whole Snake {inaudible) aquifer in conjunction with a B Basin is vital to the entire water plan, We must have an

7 river to meet these minimum flows at Murphy Gauge is the 7 inventory of water rights, Mo good manager wauld ever

8 real task, Certainly most of us know encugh about 8 consider 3 guess about the most important cornmodity in his

8 (inaudible) to know that if you mades a call (inaudible) an § business; in this case, water.

0 a pumper who is 50 miles from Thousand Springs, the effect 10 We recognize that this process will be costly but

1 of shutting him off might not show up for six months at 11 it is essential for the State to know precisely how much

2 which peint, who cares. 12 water is legally ¢lalmed and how much, if any, remains for

3 It's not appropriate If you're golng to manage 13 future appropriation, Untit adjudication is complete, the

groundwater and surface water together. You have to 14 minimum flow at the Murphy Gauging Station should be set at
(inaudible} the impact of the aquifer on the river in the 18 4500 cubic feet per second. This is the prasent averags
summertime to shut off the (inaudible) when there 16 - summer flow,
(inaudible}. i7 It is our position that for the present, actual

So fram the point of view of the regulator or the 18 Snake River flows remain in tho river. It showld be
manager, while there's unappropriated water avallable, it 19 possible to establish a mechanism for the transfer of water
sure would be nice if we could get a hold of some of that. 20 rights between willing sellers and buyers, With this in
Now, from the day we could get a hold of it until we made 21 place, water for new development could be brought or
the mistake that cavses to use it for this purpose, that 22 acguired through water consarvation. Preventing
water could go to the water bank where anybody whe wanted 23 speculative agricultural ventures is a benefit to Idahe’s
to use it for a year or whatever could do sp. It could be 24 present agricultural community,
sold to Idaho Power for example. But it would be sort of 25 Along with adjudicatlon of water rights must come

18 21

1 an insurance policy much like an irrigatar has stored water 1 complete hydrologic and econpmic studles of the Snake River

2 for insurance if he doesn't get his natural flow right. 2 Basin. These studies are needed to determine the lengths

3 This would be an insurance policy for the Department of 3 between surface and groundwater supplies. We must have

4  Water Resources if they find they can't meet the terms of 4 Information on the physical characteristics of our

5 this agresment. § aquifers. Thousands Springs provides the Swan Falls flow.

é One thing I would say about caliing for that water 6 Groundwater depletion is sericus and we need geologic data.

7 in alow flow year, the agreement -~ this is not part of 7 The League of Women Voters advocates multiple use

8 Policy 32. The agraement specifies that all current users, 8 for the water remaining after priority water user claims.

9 all people who have {inaudible) water use upon signing of 9 We are very much disturbed by Pollcy 32C which would make
10 the agreement are protected. If nature didn't copperate 10 water held in trust and not used for domestic, commercial,
11 and the flows were going below 3900, those people who were 11 municipal and industrial purposes available for irrigation

in place before the agreement wag signed would still be 412  requirements. As I stated previcusly, we maintain that
allowed to use the water right with anly the people who 13 speculative agricultural ventures are not beneficial to our
{inaudible) on water after the signing of the agreement, 14  agricuttural industry.
that would be subject 10 being shut off (inaudible) flows, 15 While we belleve that every effort should be made
MR. GRAY: Thank you, Mr. Sherman. We'll now take 16 to honor current valid water rights, we alse maintain that
public testimony. we'll first hear from Sally M, Gibson 17 there are more than two competing uses, Negotiators have
followed by Mike Caldwell. Sally. Please state your name, 18  talked about balancing the need to produce hydroeglectric
address and telephone number for the record, please, 19 power against the need to make water available for
MS. GIBSON: I'm Sally Gibson. I'm the president 20 agricultural development.
of the League of Women Voters of Idaho and I'm representing | 21 We respectively {sic) submit that there are other
that organization here today. 1 live at 1507 East Lander 22 uses for Snake River water, namaely, fish, wildiife and
in Pocatells, My telephone number.is 233-6516. 22  recreation. We are concerned about the impacts on figh,
The League of Women Voters thanks you for this 24  wildlife and recreation. We do not believe that these uses
opportunity to comment on the sugcested revision of Palicy 25 can take any decreases in water rights. Al beneficial

20
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1 uses could be made more equal by not putting specific 1 evidently you guys were -- you gentlemen were left out in
2 figures in for only one beneficial use, Putting in a 2 the cold on how the minimum flow was gaing (o be,
3 quantitative target for agvicultural development only means 3 1 also want 1o kind of praise you s little DIt too.
4 that fish, wildlife and recreation uses will be 4 1 want to thank you for the opportunity to come and 1o have
5 subordinated. 5 these -- or tp give the testimony here and also to st you
6 Policy 32G states that minimum flows are sufficient 6 know that this idea of baing allowed to take your water out
T and necessary to mest the minimum requirements for aguatic T -~ that's in reservoirs and allow it 1o be sold for ancther
8 life, fish and wildlife and to provide water for recreation 8 use perhaps would be one of the finest solutions that could
9 in the Snake River below Milner Dam. We would like to see 9 come out of this agreement. I personally feel that this is
10 economic reasons for and development targets for all 10 the way to go.
11  beneficial uzes, ik Ancther thing I'd Wike 1o talk to you about is the
12 Finally, we are concerned about repressntation of 12  reservatlon water right. I'd like to -- at this time,
13  the public interest, We know that individuals will not 13  nobody's mentioned anything about It. Do the Indian tribes
14 come {0 these hearings to reprasent themselves, Witness 14  In Idaho have a -- have a right on -- in this agreement or
18  the few numbers at this meeting this afterpoon. Our 15  how is it going to be addressed al a later time? 1s there
16 ~organizatlon is a public interegt organization bul we 16 - g guestion could be answered 0 me how is that going to
17 cannot and do not represent all aspects of the public. Qur 17 work? And that probably finishes my testimony. Thank yau,
18 aim is to encourage indlviduals and groups to speak for 18 MR. GRAY: Mr. Rydalch, any questions?
19  themselves at these hearings. Conslder the opinions of 19 MR. RYDALCH: Don't have any.
20 those who will not come to these haarings. Thay are the 20 MR, GRAY: Mr, Shawver.
21 public interest and so are their children and 21 MR. SHAWVER: [ think ['l answer that gquestion far
22 grandchildren, 22 you after the hearing.
23 A river system i5 & dynamic and connected whole 23 MR, GRAY: Mr. Kramer.
24 which should be treated in the nature of a public trust for 24 MR. KRAMER: Nohe, Not right now,
25  the whole state. Thank you for listening to us. 25 MR. GRAY: Okay. Thank you very much, Mike. Is
23 25
1 MR, GRAY: Sally, mioht you stand for questions 1 there anyone else who might like to testify that we don't
2 from the board mermbers, please? Mr, Rydalch, any 2 have Indicated here? If not, we'll close the formafl
3 questions? 3 hearing and we'll gpen it up for guestions and answered.,
4 MR. RYDALCH: No guestions. 4 Mr. Sherman. What we'd like you to do is if you
8 MR, GRAY. Xm? 5 have 3 question, please come to the mike so we can get it
6 MR. SHAWVER: I have no questions. 6 ontape. We've found that we've had some questions that
7 MR, HAAS: No guestions. 7 have given us a lot of information that we really need that
8 MR. GRAY: Thank you very much, Might we get a 8 didnt wind up on tape. So what we would llke you to do is
9 copy of that if you have an exira? Thank you very much, 9 come forward to the mike and state your question or if you
10 Chair calls Mike Caldwail, 10 can carry far enough 0 we can hear it on the recorder,
11 MR, CALDWELL: Thank you. I'm Mike Caldwell, 1 11 that would be fine too.
12  llve at Route 3, Box 173, Blackfoot, Idaho. Ilive on 12 Questlons, adies and gentlemean, Mike.
13 (inaudible) Road. 13 MR, CALDWELL: Could I get an answer o the
14 The main reason I'm here foday to testify before 14  guestion I asked during the testimony? Wherg is the --
15  you gentiemen is that ane thing to start out to {inaudible) 15 where does the individual Indian water right come into this
16 you a litte bit and to make the point that a number of 16 thing?
17  people have mentioned to me and o different meetings 17 UNIDENTIFIED SPEAKER: Mr. Chairrnan. This really
1B across the arca that perhaps that the big maney people, the 18 isn't the board's problem, I0's mot part of the State
19 ytilitles in particular, have went around yau. You 19 Water Plan as proposed -- the proposed revisions wauld have
20 gentiemen are sltting on the board seeing this thing kind 20 the State Water Plan Policy 32 read. The existing State
21 of coming and then allowed yoursaives to be boxed out 21  Water Plan had asked the Indian tribes and the federal
22 politically away from where the decislon-making was to be 22  government to quantify their rights before today
23  made. You're appointed by the govermor in my opinion to 23 (inaudible). It's yet to happen.
24 kind of oversee this water thing and when the flnal 24 One of the main purposes for the adjudication and
25 agreement was made at Swan -- on the Swan Falls agreement, | 25 ono of the reasons it gets more widespread support than one
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1  would necessarily expect is that the adjudication ig 1 UNIDENTIFIED SPEAKER: This |5 criteria that is in
2 designed to force the Indian tribe and the federal 2 the agresment that has been additionally put in over and
3 government to quantify their water rights. 3 above what was done before?
4 The federal government can anly be forced to 4 UNIDENTIFIED SPEAKER: Right.
5 participate in an adjudication if it's what's called a 5 UNIDENTIFIED SPEAKER: And this is the additionsl
6 system-wide adjudication (inaudible) system-wide 6 criterla that that refers to.
7 adjudication. Indian tribes and the so-called federat 7 UNIDENTIFIED SPEAKER: Right. And those will be
8 reserved rights will be quantified. That includes the 8§ for the water that Idaho Power clalmed that the State is
9 order that the Forest Service might want, {Inaudible) 9 not (inaudible).
0 whoever, That's why right now, the adjudication is 10 UNIDENTIFIED SPEAKER: This is the 45 to 3900 cfs?
1 scheduled to start in Lewlstan and include the Salmon and 11 UNIDENTIFIED SPEAKER: That's at the Murphy Gauge
2 Clearwater Rivers which arg obviously not a part of the 12 It's s different number at every differgnt dam on the
13 problem at Swan Falls Dam but by starting there or 13 river. But yeah, that's true,
14 threatening to start there, we feal we can force the 14 UNIDENTIFIED SPEAKER: It's not -- tog, I'd like a
18 federa! governmeant under their own rules to participate In 18 clarification or have you elaborate on your interpretation
16 the adjudication and to do the adjudication in the state 16 of the beneficial use criterla that would have to be met by
17 courts. Okay. 17 say a person applying for a water right for a deap well.
18 MR. CALOWELL: On the year -- your statement you 18 Ig this going to be -- Is your understanding -- is this
19 give befora the testimony stage, you said that there would 18 something that's going to be similar to like EPA
0 be a year that after the modification of these things went 20  environmental impact statements?
1 into effect and anything that come along after that would 21 UNIDENTIFIED SPEAKER: No.
22 have to stand by the agreement? Is that - does this 22 UNIDENTIFIED SPEAKER: Or s this going to be
23 include the -- 23 something similar to like in the past a little bit more
4 UNIDENTIFIED SPEAKER: No, Part of the 24  simple that an individual farmer might be able to handle?
25 adjudication of a water right is, one, proven that it's 25 UNIDENTIFIED SPEAKER: If's guing to be not that
27 29
1 been beneficially used and its priority date is given 1 different. A person who's going -- wishes to use a deep
2 (inaudible) systerm. Federal government and the reservation 2 well, for example, 1 would say (inaudible} because that
3 would have priority dates based on when that land was 3 brings the whole thing together will have to meet the
4  wlthdrawn from the public domain meaning Fort Hall couid 4 criteria they have to meet right now plus they will be
5 have an 1800 water right. 5 evaluated on their impact on hydropower generation, are
& MR, GRAY; Yes, sir. 6 they in the famlly farm tradition, and [ can't remember the
7 UNIDENTIFIEDr SPEAKER: As far as you stated in your 7 others but they're listed in the page there what the
8 testimony that all those rights that have occurred and 8 legislature's going to ask to adopt. What the legislature
89 applications that have been filed prior to October of 1984 9 actually adopts may be differant and that (Inaudible)
wauld be given that right under the existing rules, but the 10 changes. But it's supposed to be a simple check-off system
1 water rights that are applied for after that date would 11 that's golng to take order, yes, it's going to hurt Idaho
come under the criteria of the agreement. In addition, 12 Power divectly in terms of hydropower generation because we
there would be special ceiteria they would have to meet -- 13 have to analyze the impact on the rate payers in the state,
that Idaho Power -- 14 (Inaudible), yes or no. We come up with a simple five or

UNIDENTIFIED SPEAKER: No, not Idaho Power, You
were right -- I was with you all the way until -- you had
it exactly right. Those waters held in {rust by the state,
it says established by Idaho Code 42-2034 and that's
hasically the existing criteria to get water right and
Idaho Code 42-203C.

UNIDENTIFIED SPEAKER: (Inaudible.}

UNIDENTIFIED SPEAKER: The legisiature has to adopt
these; not ldaho Power, It's sumething that the
legislature’s got to adopt and Mr. Gray can give you the
reference to the page.

28
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six check-off list that the department does as part of the
routine process in application.

UNIDENTIFIED SPEAKER: Look on page 6 of this
"Currents" and the first colurmn, ¢lear at the top, This is
the additional criteria. It starts on the previous page,
the public Interest determination (inaudible) being aprovedd
and continues on page 6. As Mr, Sherman indicated, this
was the draft language, This is before the legislature -~
what they finally end up with of course we don't know. But
I guess the parties to the agreement, one of their
stlipulations was that whatever the leglslature ends up with
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1 Is supposed be quite close to this. They sald that any 4 best push for that,

2 major changes they would have problems with, 2 UNIDENTIFIED SPEAKER: That's correct. Thank you.

3 UNIDENTIFIED SPEAKER: Pretty well void the 3 MR. GRAY: I'd like to point out that Mr. Herman

4 agreement (inaudible). (Inaudible] considersd by 4  Mcbhevitt from Pocatello, attarney at law, is with us and

8 (inmudible) there's any drastlc changes as determined by & Herman is a former hoard member. It's nice to have you,

6 those -- any one of those {wo parties, they can avoid the 6 Herman,

7 whole agreement, s that correct? 7 MR. MCDEVITT: Thank you.

8 UNIDENTIFIED SPEAKER: That's what we heard. B MR. GRAY: We also have Rich Hahn in the back.

L MR. GRAY: That's the talk on the street. 8  Rich is with Idaho Power Company. He might be able to
10 UNIDENTIFIED SPEAKER: So it's pretty well going to 10  field a couple questions if vou have one that you'd like to
11 have to come in line with what's been signed within pretty 11 direct toward the utility.

12 close limita, 12 UNIDENTIFIED SPEAKER: Dg you think that therg wil

13 MR. GRAY: If this doas not fall in line by May 15 13  be any -- my thinking on the deal is that the reason why --

14  asit's supposed to, 1985, than the negotiators will meet 14 one of the reasons why Idaho Power's rates have been so low

15 again and they'll either come up with anocther proposal or 15 for so long is the possibility in the back of their-mind

16  elze it will go back in the courts. 16 the company's thinking that there was a chance they

17 UNIDENTIFIED SPEAKER: It will go back to step ane 17 wouldn't have any water vight in the river and that if they

18  again. 18 had the guaranteed stream flow of this 3900 cfs that there

19 MR. GRAY: That's correct. Mike. 19  might hot be the thinking in their mind to keep the rates

20 UNIDENTIFIED SPEAKER: Was your gentlemen’'s 20  low or (Inaudible). He's probably not going to admit it

21 original thoughts on this when you was confronted with the 21  even if there is but --

22 Swan Falls issue in itself was to condemn the dam at Swan 22 MR. HAHN: I really can't answer that question. [

23 Falls and to have the Stats end up owning them and then 2% wasn't a part of the negotiating team and that would be

24 selling it back to Idaho Power without its water rights? 24  better responded to our representative on the negotiating

25 MR. GRAY: No. The board -- the board never did 25 teamn (inaudible). I'm hera simply to observe the meeting.
31 33

1  make a determination that they should purchase Swan Falls, 1 UNIDENTIFIED SPEAKER: Mr. Chairman,.

2  what we did is we requested staff to look into the 2 MR. GRAY: Yes, Mr. Sherman,

3 possibility or the fees -- 3 MR, SHERMAN: I would -- as part of follow-up to

4 (Tape No. 1 ends. Tape No. 2 begins.} 4 that question‘thmugh, until the Idaho Supreme Court made

5 UNIDENTIFIED SPEAKER: The way I understood it at 5§ the decision that the Swan Falls clalm by Idaho Power had

§ the beginning there, it was one of the thoughts -~ thig is’ 6 not been subordinated by the Hell's Canyon Drain, bath the

7 {inaudible)} you fellows {inaudible) to that initial 7 power company and ali State agencies were operating under

B  thinking. 8 the assumption that the water right at Swan Falls was

9 - MR, GRAY: Np. We have broad shouiders and we're 8 [inaudible), 1 don't think it was until '82 that Idaho
10  back. Anymore questions? Sally. 10 Power realized that they really had a claim toward
11 M%. GIBSON: I think what you state the action that 11 (inaudible).

12 must be taken by May 15 is kind of scary. Do you really 12 MR. GRAY: Yes, sir.

13 anticipate that all of this will be done by May 157 13 UNIDENTIFIED SPEAKER: As I understand it, this
14 MR. GRAY: Do I really have to answer that 14 4500 cublc feet per second at the Murphy Gauge, that is the
18 question? We hope that it takes place by May 15. 15 present low flow for the irrigation season and that's

16 UNIDENTIFIED SPEAKER: Mr. Chairman, could I add -- | 16 why -~ that's why they (inaudible} at that point and they
17 MR. GRAY: Yes. 17 kind of split the differance batween 45 and 337

18 UNIDENTIFIED SPEAKER: Could I add that the 18 UNIDENTIFIED SPEAKER: Yes, thal's correct. The
19  principals to the agreement stated that they would sit down 19  historical flow at Murphy is 4500 ¢fs for an irrigation

20 on May 15 and (inaudible}. There's a little leeway 20  season. The water plan called for 3300, That was the

21 {inaudibie) they're not going in the right direction or 21 starting point for the State. The 45 that Idaho Power

22 not ‘ 22 actually had had been given was at least 3 reasonable

23 M5, GIBSON: Because you're even dealing with a 23 starting point from their point of view (inaudibla).

24 different state here and 1 know that these things take & 24 UNIDENTIFIED SPEAKER: And so this pretty much
25 long, long time to get done so, in other words, we could 25 givas the State an additional 600 cfs during low flow that

32
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1 they can appropriate and give out in {Inaudible) to water 1 UNIDENTIFIED SPEAKER: How is tha =- this SJR-1 17.
2 users, 2 actually going to affect the Department of Water Resources?
3 UNIDENTIFIED SPEAKER: That's correct. 3 Is it going to put the whole water plan up for debate every
4 UNIDENTIFIED SPEAKER: Whether it be domestic or 4 vyear in the legislature or -
5 {inaudlblg). 5 UNIDENTIFIED SPEAKER: Neo. SIR-117 doesn't affect
8 UNIDENTIFLED SPEAKER: And in good water years, 6 the Department of Water Resources whatsoever. It affects
7 therg's more water than that avallable, 7 the Idaho Water Resource Board but It does not change the
8 UNIDENTIFIED SPEAKER: Thank you. 8 function of the board. OQur main function is still to
9 MR. GRAY: One thing I would like to address, Mike, 9 develop water policy for the State of Igahg, But now the
0 vou made mention of the fact that the Water Resource Board 10  legislature has overview of our process or let's put it
11 had not been party to the negotiations. One thing you have 11  this way: Your process,
to keep in the back of your mind that the governor was one 12 UNIDENTIFIED SPEAKER: They have the final --
of the three parties to the negotiations and he is our 13 UNIDENTIFIED SPEAKER: That's exactly correct.
boss. 14 UNIDENTIFIED SPEAKER: -- acception or rejection of
UNIDENTIFIED SPEAKER: I realize that. He was 15  what the policy --
taken into it from vou gentleman supposedly when the 16 UNIDENTIFIED SPEAKER: That's correct,
(inaudible}. The thing that probably - if you lay It out 17 UNIDENTIFIED SPEAKER: What policy you feel -~ whe
in black and white, everybody can see how everybody's being [ 1B you hope to come out with saying this Is the polity the
handled and one thing another, {inaudibie) but it seems 19 State should use that goes before the legisiature and they
like It was a closed-door deal done over a cup of coffee or 20 have to say yes, this is what will happen (inaudible).
If they didn't drink coffee, (inaudibie). But there was -- 21  They give it back to you and say try again.
It seems like & deal that was made -- the same Kind of deal 22 UNIDENTIFIED SPEAKER: That could happen.
that was made with -- that Len Jordan was supposed to have 23 Baslcally the process now is the board goes through, We
made with the president of Idaho Power in the beginning 24 take public hearing and we develop policy on what we think
when he said they were going to have this subordination. 25 you said. That's the public process.
35 37 _
And what bothered me abaut it I5 it's out here In 1 UNIDENTIFIED SPEAKER: Right.
black and white. Everybody can read It and it's fine for 2 MR. GRAY: It used to be when the board then said
now, but what's going to happen when Governor Evans has 3 thisis policy, It was policy. Well, ILisn't that way or
passed on for six months and Idaho Power decides to change 4 won't be that way from now on because when the people of
thelr mind again? § the State of Idaho voted to accept SIR-117 or the
UNIDENTIFIED SPEAKER: Well, the thing is, it's 6 constitutional amendment, what they sald in fact was, yes,
very important for us to take the input as we go down the 7 we realize the water board is going to develop policy but
Snake system because that |5 going to be an important part 8 we want to give the legisiature overview of what they do
of the gverall package and you are gaing to have something 8  and that's what $IR-117 did.
to say about it and that's what's good about our systermn 1 10 UNIDENTIFIED SPEAKER: So actually it’s going to
think. Ithink Mr. McDevitt's in the starting blocks. 11 glve the legislature the right to accept or reject the
Herm, did you want to make a statement? 12  policy you come forward with?
MR, McDEVITT: Mr. Chalrman, I'd llke to carry on 13 MR. GRAY: That's correct. Or change or amend.
with Mike's comment nat saying you guys were left out but 14 UNIDENTIFIED SPEAKER: Qr change.
in saying that the intent certainly to assure the agreement 15 MR. GRAY. Or change or amend.
for more than the length of Governor Evans' term is by 16 UNIDENTIFIED SPEAKER: So then how much are you
getting specific pleces of legislature. It's by putting it 17 geing o have to say about what actually becomes water
i Lthe water plan. But quite honestly, once it's in place, 18  policy?
the water plan gets reviewed avery five years by law. It 19 MR. GRAY: We'ra going to have a whaole lot to say
can be changed. The legislature meets vearly and can 20 about what the process invalved is to get it to there but
change any law they want. 5o there's no real guarantee. 21 on the final say-so, you better talk to your legislators
The best you can do is make It the law of the land and 22 hecause that's -- that's what the public declded they
that's certainly the Intent. 23 wanted {p do with this.
UNIDENTIFIED SPEAKER: Thank you. Any other 24 UNIDENTIFIED SPEAKER: Thank you,
25 MR. GRAY: Okay. We'll meet again tonight at 7:00

questions? Yes.
36
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p.m, in the same room if you would like ta join us again
and you're certainly welcome.
{Tape ends.)
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