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Chairman Noh, Senators Budge, Little, Sverdsten, Carlson,

Chamman, Ringert, Crapo, Xiebert, Beitelspacher, Peavey and
Horsch.

Chaiyman Noh called the meeting to order. He explained the
Secretacy was working on the previocus minutes, so there were
nonge to be approved.

ACOUIFER RECHARGE DISTRICTS

Senator Noh 'explaihad this iﬁgiglatim would allow parties to serve
as directors or officers of the district even though their place
of residence was outside the district.

Senator Horsch moved and Senator Ringert seconded the bill go
out with a "do pass” recomerdation, Motion carried.

Chairman Noh called upon the negotiators to discuss some of the
concerns that were raised in the public hearing on January 21.

Mr. Nelson said he would start off the discussion and pointed out
he had harded out a written statement in response to certain
coments raised at the hearing. (Attached)

Mr. ¥ole also handed out a written statement addressing conerns
raised by John Runft, who testified at the public hearing on be-
half of the small hydropowerx interests, (Statement attached)

Why do you need review authority on existing permits?

It is cur understandirng theré are enough permits cur there, if
they were all to be developed, to, in effect, take all of the
water available for appropriation in the Snske River system.
By reevaluating and looking at those permits in accordance
with the new public interest criteria, we belisve we will more
effectively manage the resource and get additiocnal developmant
over that which could ocour if wa were to follow a strict
pricrity approach.

What makées you believe that?

I would like to defer that question to Mr., Dumn as he has
copleted the analysis of those permits.

The number of coutstanding permits, if all developed would lowor
the minimmm flow of the Snake River to the present minimum flow
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of 3,300 ¢fs and that is based on those permits on file in
1976. Singe that time there have beeén a nmumber of others
that have been approved. Once you have put the 1id on others
may rush to develop because it is the last cpportunity ona
may have. What we propose here starts making people develop
economically that might not otherwiss. So there are out-
standing applications anpd permits to de that, if they were
all developed.

Won't the priority system take care of the existing water
rights and protect them or doesn't the priority system work
any tmore? _ _ -

The pricrity systam works if it weren't for the moritoriums and
other things imwveolved. The moritocrium I'm talking about is the

‘Bureau of Land Management; their management of lands. &s you

know, the Desert Entry and Carey Act filings have not been
approved for a number of years, That builds up a big backlog
of things. The water richt filings that have been made were a
sitwation where paople who were not golng with the Cavey Act

or BIM and sare were zble to go around that, have developed and
they have a later priority than scme of these outstanding permits.
It is just a fact of life, once you start managing a resource
and you start approaching the end of the development, the
prigrity system creates alot of additional problewns, Tater
rights developed, earlier rights wundeveloped and no water, If
you develop the earlier one you have to go in and shut off the
later ane.

Isn't that the approgriators risk, Ken? He has his land available
first, that 13 one thing, but shouldn't he recognize that if his
permit is of a later pricrity date he rmuns the risk that he

might wind up short of water if somoone else comes on line In
accordance with the priority of their permit?

That is right if you have a norwal system operating, which we do
not have. We have government in the process of having messed it
up to begin with., The decision, right or wrong, was not to
create a land rush; therefore, the development didn't occur.

Are we then adopting a policy in this state where land and not
water sets priority?

With thisg bill we can do it different than that. You start
setting the priorities in terms of eccnamic development. For
example, of the cutstanding parmits left, many are for ox-
tremely high lift purmping, directly out of the Snake River,
Once that cecurs you will have an immediate depletion and the
amount of and you can develop shrinks dramatically becsuse
you don't have recurring flows. Ecoramic expansion in the
state is going to be very small, That is one of the reasocns
why in all of our discussions we have said the best develop-
ment would be further upstream in the Snake system. The high
level purping is a direct diversion from the River, has an
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imrediate effect on hydropower and also requires substantial
energy to lift the water. If samebody knows, whoever chey

are, that this is the last opportunity they will pave to get
water, they will do it now. You start driving the docisien

not based on good econcmics, but on fact if I put it in, I might
make it, it's worth the change.

I personally doubt if there will be any more high lift pro~

jects of great consequence, particularly if they are direct
diversicn during irrigation season 0 they have to have encugh
capacity to pump their needs 24 hours a day throughout the
irrigation season., Then are we coming to the point where

your Department's assessment of sconomic feasibility, suitability
and efficiency is going to determine the priority of use of water?

I think we are coming to the point in time in the Snake Zasin
where there isn't going to be encugh water to meat the needs.

In this situation wa are not coming to the point where oy
Department is going to make the decision of prioricy, we are
coming to the point where the legislation you pass, the rules and
requlations I adopt and you approve, will set some goneral
priorities of what hags to be done in order for sanobody to be
akle to use water in the state. It will not be a strict first

in time, first in right. No matter what you get, the water is an
extremely scarce resource. 1 think those changes are needed.

I would just associate myself with the remarks of Mr., ¥ole and
Mr, Nelson. The one additicnal point I would cover concerns
comments at the public hearing, regarding the absence of
mention in the public interest criteria in SB 1008 of uses
other than agricultural. I would like to point out that vou
don't even reach thode public interest criterisz unless you
first find that the proposed use would result in signiflicant
reduction of water available for hydropower. Most of the other
uses, the non-agricultural uses, particularly domestic, camercial,
minicipal and industrial, are almost entirely non-consumptive
and virtually all of those uses would never reach the public
interest criteria. The only exception would be some particular
industrial applications. Another hydro project would be
strictly non—consumptive and the public interest criteria would
not even come into play.

Did the negotiators get into what is meant by the term "signifi-
cantly” reduced?

No we did not. That would be loft to be fleshed out by
Department regulations as the criteria themselves would havo to
pe further detailed,

I wonder if any of the negotiators even have any ideas or
quesstimatos of what that phrase means. For example, would it
be a significant reduction if the well was going to have an
impact 10 years down the line of sope small amount? Is it
defined in the terms of time, tems of amount or what is con-
templated by the term?
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The phrase is "individually or cumilatively" with other uses.
Sa, if you had a wall pumping from the acquifer which would

not Impact the river for 10 years but you could projest that if
there were a muber of wellz in the same vicinity and that
would have a result at Thousand Springs of "x" cfs in year

2000 or whatever, ves, it would be possible in my view to find
it a significant impact.

I don't think that phrase is mxch different than the burden the
Company faces in the existing lawsuit. I think in order to gut
relief from the courts it is incumbént on us to show a potential
for a significant impact fram either an area or group of people
or however the court wanted to analysis it. To me when you lock
at the sophistication of the gavwging systems on the Snake, you
may be looking at something you could theorically measure in the
river. We wenow to the point where we are talking about 600 cfs.
If you look at 1 ofs out of 600, that could be significant even
if cumulative effects would have to be 2, 3 or 4, The problenm

we have is the hydrology of the basin is such that you can argue
an isolated effect in a certain part of the acguifer. So signifi-
cant reduction was intended to allow people to arque with the
hydropower right holder that they are contributing in a significant
gense, but then to get more specific than that because of the
unknckn. I think that is the burden we havo right now. If we
couldn't show the potential for significant effect in the pending
lawsuit I don't think we would get any relief.

I am interested in seeing that the 600 cfs that is made available
through the trust is wmade liberally available and I am wondering
is that the intent of the negotiators or is it the intent that
each time an appropriations is applied for there is going to be
alot of hurdies that’ any prospective developer must go through.
Maybe the only way to answer ny guestion is to say yes or no.

Lo we intend for the logislature to make this something that

i5 likerally available or are we going to make it restrictive?

1 really don't know what this is saying, but T want to know what
we intend it to mean.

- I can tell you where I came down when we were looking at how this

would work. Concerns were expressed that you are golng to

have the Ma and Pa farm walk in and all of a sudden you have a
hearing roam full of people in there to ¢ppose a 10 acre addition
to their existing farm. That is addressed a couple of ways; (1)
The burden ¢n the protestor. The real protection against that
kind of an administrative ambush if you will, is just the way
the administrative process works. For example, any time you

ao to the PUC on an electric rate case, in theory, you can start
at A and go to 2 and litigate in front of the CoMmisgion every
issue that's possible to raise a utility rate case. The fact

i5, when you get there usually you are down to a couple of things
like how ave you going to measure the rate base and what (8 going
te be your return on the power rate base. By and large the
comission's previcus decisiong tell you what kind of a rate vou
are going to get if you want to litigate the other parts of that
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rate case, so vou don't litigate. In this situation I have

the belief, based on conversation with my counterparts and

Ken Dunn, that this is how it will develop. We will either

have an arca wide procesxiing or a group entrv proceeding., We
won't be faced with a situation where every 10 acres cames up
for a hearing on economic grounds. 80 the administrative part is
not going to be a problem once we get wge o it. On the ilssue
of whether water is liberally or niggardly available, from our
standpoint the fox is probkably in the henhouse. Thoe decision
here is geing to be made by a department that for 100 years has
had no constraints except the availability of water on proving
new developments. So this is a whole new ballgame for them.

It is our belief that those decisions will be made on a ro—
latively liberal basis if you can show the economics are thore.
It 1is not going to be a closed issue. For exanple cne of the
offers I made last year in tha gubordination fight was that we
will subordinate and put these degisions in the Fish and Game
Camittee. The attitude of the Agency you are before detormines
alct of how thirgs are done. In my view, 1f the cconomics are
there for a particular use, it will probably be approved. 'This
is not saying anything against Mr. Dunn and what he has been doing.

we tried to protect the small farmer. ‘That is why we specifically
mentioned the family farming tradition, The idea was that if
scmebody had started a development, they had 120 acres under
cultivation tuat wanted to add 20 or 30 acres, that type of
operation would have a little bit of advantage in the statutory

| Pat Xole Just to add one camrent. 2As we went through the negotiations

prCCoss .
Senator On the 42-203D review of permits, I am locking at that and also
Ringert the fiscal rote. Now I am sure you have some idea of how nany

permits are cutstarding and what kind of review process will Le
necessary. DO you have anything for review; if so how long
will it take® and how mach will it cost the state?

Ken Dumn I do not look at the veview as being a detailed review of avery
permit. We will have some area of claims that axe going to be
appliciable to alot of permits. The first few will ke extensive
by area and type and after that, as Mr. Nelson sald if you have
the answers on most of the things you start getting into the
one or two items we will have to lock at, My proposal is to
raise the fees for water rights so that this will cover the
major portion of that cost.

Sanator Will your present staff be adequate to handle the review and if

Ringert you already have enough permits issved to use up all the water
in the river, when can we expect to have money flowing in from
new applications that will help offset same of the cost?

Ken Dunn We do have sufficient applications to use up the 600 cfs.  Tine-
wise I would anticipate by the first of the fiscal year we would ’
have rules and requlations developed with emergency rules 56 that
we can get started and will proceed as rapidly as we can.  We are
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not going to clear all these up in the first six months. We

have on file T would guess 3,000 water rights applicactions. I
woulld not plan on adding any staff because it will be one of those
hoavy workloads and then back o the normal routine so we will
just stretch it ¢ut a little longer. As far as fees, we pre-
sently have fees to get ug through FY 1986 at the rate we have
bean spending and still are receiving applications.

Concexrmning the hydroelectric units on the Little Salmon, how
will you proceed with those in relation to the bill. Are you
holding them up to an extent; will they be haxﬁled s00n Or just
what will you do in that area?

For pon-consumptive uses such as that, fish farms, and others,
we would process them and have been processing them in a noomal
time limit. This would not hiold them up because they don't
create problems of consumptive use.

At the hearing there was a concern raised if If2aho could protect
its water for use in Idaho over other states. I am not sure if
this is a legitimate concern or not and if it is possible for other
states to get a hold of Idaho water. Would someone tell us how
another state or entity outside Tdaho would go about getting
control of the water. Is this a real threat?

We didn't specifically deal with that. There is8 a court ¢ase
dealing with ground water and the court made it pretty clear that
the state's ability to discriminate in favor of its citizens
opposed to citizens of other states is pretty limited. let's
take the specter that is raised about major diversions out of

the Snake above the Hell's Canvon project for example. If wi

had a statute or even constitutional provison that says we flat
can't divert water out of the Snake for use in other states,

then you are wasting your time to even pass it. Bacically, the
state's gystem of allocation end appropriation will be honored in that
situation, as oppesed to interstate equitably apportionmment suit in the
Suprems Court. I think that probably the most effective thing is
the minirmum flow and other existing rights on the Snake River
which would be impacted by that kind of major diversion fram the
Snake, say by Arizona or California. We didn't address it and I
don't think it can be addressed directly. I would point out that
both the FCC and state license subordinate for all of the
licenses at llells Canyon, except maybe the Brownlee Reservoir, all
say they are fully subordinated for uses only in the Snake River
watershed. So anyone proposing a massive gdiversion for use
outside the watershed would run headon into the 35,000 ofs water
right at Brownlee and I think that would just about take up the
Spnake. I don't think it is a real concern given the policies

we have in place in terms of minimm flows and existing water
rights cn the Snake.

My urderstanding then is that basically the atate Is protected
by Idaho Power Campany's water rights because they are not sub-
ordinated for uses outside the basin.

That is right,
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Senator I have heard figures, that even over a period of years evon
Crapo though there has been alot of water appropriated frem the river,
flows have net dropped significantly. I don't know if thosc
figuras are correct and that iIs probably a cood reagon to have
& hydrolegic study. If this study shows that some of the diversions
we are using now, for say agricultural or other uses, appear to
sanehow recharge the acqguifer and if that study shows we had nore
water available than we contemplate, would that have any Umpact
on the ability of Idaho Power Coampany's water right to protect
us from claims there was extra water available for out of state
divarsion?

Tom Nelscon My exanmple of the Hell's Canhyon water and the protection there
ig that the water would have to remain in the river in Idaho at
least to these points., If it was determined the acquifer zould
safely yield more than our supposed 600 ¢fs, I don't see that as
having any impact on the Hell's canvon issue. It may have an
impact on how much you can develop, The agreement isn't written
arcund the 600 cfs being avallable for development, it is written
around the minimwm flow. So if there is more than 600 efs
available for development, its available.

Senator So, if I understand coryectly, what we pass here today docsn't
Crapo say that there is 600 cfs available, it says there may he 600,
. 500, cr 1,000 or whatever, but the minimum flow ¢an't drop below
“' the established points at certain times of the year,
Tom Nelson That 15 exactly right.

Senator Noh Would anyone else care to camment on this?

Ken Dunn I would like to talk dbout the other cut of state diversion and
that is water staying in the stream and appropriated by downstream
state. The protection you have there ig one, the power conpany
rights remain in place until the water is used by users in the
state so there is an existing right. Secondly, if there is a call
on it, again the best protection ia what the downstream water
rights are, There have been gome equitable apportionate cases
in the U.S. and thoy vary back and forth as to what the court
says. In some cases they say each state or each entity has a
right to a good portion of that water. In a recent case in
Colorado, Colorado wanted to require more efficient diversions
downstream to make water available in Colorado and the court said
no.

Senator The negotiators talk about protection for the small farmey. This
Tomd naga irrigation company is thinking of picking up 5-10 acres here and
there Wt the total would probably add up to 4 to 5,000 acres in
a fairly concentrated arxea., Would that significantly reduce those
. flows amd would that development not teke place as by adding the
cumlative up it would be significant but taken on an individual
. basis, it would not,

Pat It would clearly, to me, meet the significant reduction test and
Costello therefore you would have to pass the public interest criteria,
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However, I think it would probably fare well under that criteria
because the water would be used for a number of small farm
operations within the irrigation company arnd probably Fits the
small farming preference.

Senator Then that could happen in a cumulative basis all acrpss the state.

Texuinaga If there is enough camlative sooner or later the water will run
out. How will that be handled?

Pat Eventually it will run out, hut by giving preference to locatlon

Costallo primarily upstream and ground water rather than direct pumping,

we hope to make it last as long as possible. ‘There is an end
point. At that point there won't be an end to development but
will be under a market system rather than appropriation system.

Senatcor Noh Senator Crapo has raised the question with me of developing some
formal legislative intent to be ingerted in the record.

Senator It is my concern that when I .first read the legislation T didn't
Crapo roally understand what the intent was and we have had 3 very

good hearingsd nov and think I pretty well understand the intent.

I think in the future if this ever gets to court or the Department

of water Resources needs guidance on how to interpret different
. aspects of this, it would be very beneficial if we, as a
cotmittee, develop a statement of intent or legislative purpose
. to accanpany this, I'm net sure this can be accorpiisiwd as there

may be too mich divergence among the camdttes, It seews if there
is a divergence amory the committee, it showld be resolved now
befare the pill goes to the floor.

Senator Hoh Asked what the cammitbee's pleasure was regarding this and sald
he wasn't opposed to appointing a committee of two to work on
the intent. He didn't think it would be a good idea to hold the
Bills in comitktee since the statement of intent can be placed
in the Jourpal at any time.

There was a falrly lengthy discussicn by the Committee on the
need and lack of need to develop this statemont of intent,
Senator Ringert explained that in mast cases at the state level
we do not establish a good statement of intent, If there are
ambigquities in the bill, it becomes a statute apd if there is
a contest over it and goes to court, one effort in court is to
try and figure out what the legislature intended when it used
thiz work or phrase. A statemernt of intent is very nelpful in
that respect. In the federal congress, they print a formal
committee report that becomes port of the permanent record and
those reports go to the floor with the bill. So down the line
when samecne is loocking at the bill, they can at least tell
. scme of the expression when they voted on the measure,

MOTION Senator Ringert moved ang Senator Crapo seconded the legislation
. ke held in committee for one weck for the specific purpose of
working on a statement of intent. Motion carzied 8-4 after a
submotion failed.
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More discussion followed this motion on the pros and cong, and trhen
Senator Peavey made the following motion:

Senator Peavey moved to send SB 1006 and SB 1008 to the floor,
seconded by Senatcr Pudge, with a do pass recamendation. The
motion failed 6-6.

Once again there was discussion on the motien. Senator Buige

said he had never heard of what was being attempted here today.

He felt the letter ©f intent could be done from the floor and the
rules allowed for thot. Senator Beitelspacher also felt this lettec
of intent could be accomplished on the floor and felt like it was
time to move the bills on. Senator Crapo felt another week for

the bills in the committee was nd too mach when they are so ime
portant arx! if there was a difference of opinion, that was the
place it should be discovered ard could be worked on.

2 chort break was taken until Senator Little could be called
back to the committee to vote.

The Chairman went over the motions for the benefit of the
Committee before voting,

Senators Beitelspacher, Budge, Kiebert, MNoh, Peavey and Sverdsten
voted YES, Senators Carlsen, Chapman, Crapo, Horsch, Little and
ingert voted NO. Motion failed on tie vote of 6 to 6,

Senators Carison, Chapman, Crapo, Horsch, Little, Noh, Ringert
and Sverdsten voted YES. Senators Beitelspacher, Budge, Kiepert
ard Peavey voted MO, Moton carried B-4.

Senator Noh appointed Senators Crapo and Peavey o work on the
statement of intent and they are to report on a week from teday.

AUTHORIZING THE CONITNUATION OF IDAHO'S PARTICIPATION IN THE
WESTERN STATES FORESTRY TASK FORCE.

Senator Kiebert briefly explained the legislal:ion which would
allow the state to continue to participate in the Western States
Forestry Task Forue which pursues several subjects important

to forest management.

Senator RBeitelspacher nmoved and Senator Sverdsten seconded the
RS be sent to print. Motion caxried.

There being no further business before the committee, the
meeting adjowrmed.

(Tapes are on file of this meeting)
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Supplemental Testimony of Attorney General Jim Jones

Before the Idaho Senate Committee on

Resources and Environment

Subject: Comments of Attorney John L. Runft.

on January 21, 1985, John L, Runfr, Attorney at Law,
appeared before the Committee and provided an analysis of
Senate Bills 1006 and 1008. It is important that the Committee
carefully analyze Mr. Runft's (festimony because 1t raises
several concerns about the agreement. The concerns rtaised by
Mr. Runft were considered by the negotiators and were eirther
rejected as incompatible with resolutien of the Swan Falls
controversy or provided for by the wmechanisms in the
agTeement, It is my belief that upon careful reflection and
thorough analysis that the Committee will find the points
advanced by Mr. Runft have been addressed,

The first general observation made by Mr. Runft 1s that
Senate Pill 1008 represents a hybrid that would be bettrer left
in two parts 1) tesolution of the Swan Falls controversy and 2}
standards and procedures for treating hydropower water rights.
Mr. Runft's analysis is correct that the bill addresses both of
these problems. Yet, the two problems are one in the same,
Further, the vteason for the structure of the agreement is to

prevent future Swan Falls types of situations from arising and




te provide a mechanism under which current Swan Falls type
problems can be resolved without expensive litigation. As
pointed out earlier, the Spokane River is a prime example of
another potential Swan Falls type controversy. The negotiators
believed and still believe that a mechanism must be created in
state law to provide a resolution process for addressing these
problems.

Mr, Runft's second suggestion 18 to create an exemption
process whereby «certain hydropower water rights could te
specifically exempted from a suberdination provisioen, Senate
Bill 1008 in conjunction with $.B, 1006 does in fact provide
this type of mechanism. Under §.B. 1008 the director is
granted the authority to specifically implement the 1928
constitutional amendment and 1limit and regulate hydropower
water rights, The director has in fact been subordinating
hydropower water rights since 1977 and has issued in excess of
252 such rights, What &.BY 1008 and §.B. 1006 do, is to
require the director to set forth in rtule and regulation forn,
standards under which hydropower water rights will or will not
be subordinated, Those rules and reguiations will, of course,
come back to the legislature for their review, In effect,
these twe bills accomplish precisely what Mr. Runft desires;
that is, 1} certainty for the holder of a Hhydropower water
right, and 2) a procedure for evaluating whether or net the
director's determination -is consistent with the intent of the

legislature or rather is arbitrary and capricious,
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Mr. Runft's third point is that the words "state action" in
section 42-203B(3) is to broad. Unfortunately, the analysis
over looks the fact that minimum streanm flows can only be set
in accordance with state 1law. The negotiators specifically
chose the words "state action” in contemplation of the passing
of SJR 17 as this and future legislatures may wish to become
more actively involved in the setting or review of minimun
stream flows. We believe this latitude should be maintained,

Mr. Runft next submits that the authofity to subordinate
the hydropower water rights granted to the director is teo
broad. As noted above, wh&n read in conjunction with §.3.
1006, it is clear that the dirsctor will be required to set
standards that will be reviewed and analyzed by the TIdaho
Legislature, We suggest that the provision as currently
phrased is adequate.

Mr. Runft next contends that the small hydro developer will
be unable to obtain financing 4f the director has the authorivy
to sybordinate hydropewer water rights, This argument 1is
factually erroneous. To date, as mentioned above, the
Department has issued over 216 subordinated water rights for
power purposes. Not one of these projects had difficulty in
obtaining financing and in fact @many are now comploting
construction and are obtaining long-term financing.

Mr. Runft's objection to term permits is also without
merit. The director has established a pelicy of issuing water

right licenses for power purposes to a term consistent with the



Federal Energy Regulatory Commission license. To date both
lenders and investors have {found thisg practice te Dbe
satisfactory. We would strongly suggest that the original
language remain in place as the factors cited by Mr, Runft are
simply not accurate. Additionally, the dire;tor‘ should
maintain a certain amount of discretion in this area as the
future predictability of the need for electrical energy or the
need for additicnal water for agricultural purposes becones
apparent over a period of time in the future.

Mr. Runft next argues that 42-203B(6) should be amended to
not affect permits which have been issued as of this date. His

analysis opverlooks the Hidden Springs Trout Ranch case, see 102

Idaho 623, which allows the State to Testrict permits that have
not yet been fully developed inte property rights. There 1is
simply ne taking issue presented by 42-703B(6). The same
argument would apply to Mr, Runft's suggested clarificatien of
42-203C(1). :

Mr. Runfr next recommends the deletion o¢f the statutory
language in section 42-203C(2) relating to the weight to be
given to the various public intevest criteria. As indicated in
the earlier testimony provided by Mr. Nelson te the Committee,
it is clear that if a factor does not apply, then the director
would not c¢onstder it in making & determination, Tt is
eritical to a full and fair decision making process that sonme
standard guiding the director in terms of weighing the various

criteria be maintained,




Section 42-203D relates to permits not put to beneficial
use prier to January 1, 1985. For consistency sake we beljiwmve
that if agricultural permits are to be re-evaluated in
relationship to the new law, water rights for power purposes
should also be so re-evaluated.

Finally, Mr. Runft suggests that the authority of the
director to suspend issuance of the permits or applications
should be limited to the gecographical area above Swan Falls
dam.  Once again this argument overlooks the fact that Swan
Falls types of problems are developing throughout the State.
Further, before the director may suspend issuance of permits he
must make a finding of need, which igs subject to judicial
teview. Thus, it is imperative that this legislature act to
alleviate those type of problems now so that further problems
are not brought forward and, of course, the Tesulting legal
expenses to the State apd private parties will thereby be

avoided, .



STATEMENT OF IDAHO POWER COMPANY
IN SUPPCRT OF SENATE BILL 1008

Presented to the Senate Resourdes and Eavironment
Committes

January 25, 1985

This statement is not intended to be a detailed
analyzis of the bpill, but to respond t¢ c¢ertain comments
concerning it. As a preliminary explanation, the combining of
certain exhibits to the Swan Falls Agreement inte $B 1008 gnas
made it somewhat awkward tc define the Company's position on
parts of the bill. Idaho Power Company is not reguired by the
Swan Falls Agreement to support Section 2 of SB 1008, found on
pages 2 and 3 of the printed bill, because its support of that
Section could raise implications of a voluntary transfer of its
water rights. In fact, the basiz for Section 2 is the State's
power to "regqulate and limit" the use of water for hydropower
purposes,

The application of Section 2 to the Idaho Power
Company's rights deserves gome discussion, Under the agreement
of Qctober 25, 1984, the Company's rights in axcess of the
seasonal minimum flows of 3900 cfs and 5600 cfs at the Murphy
gage are unsubordinated but subject to reallocatian pursuant to
state law. The trust provisions of Section 2 do not change
that atatus, The rights are still unsubordinated and still
protectaple from uses not in conformance with state law, The
state, as trustee, can protect those rights, and so0 alse can
Idaho Power Company, as beneficiary of the trust and as user of
the unsubcrdinated water right.

One further comment on this subject is in order,
Testimony has been submitted on behalf of the Attorney
General. Those comments were not reviewaed by the other parties
to the agreement and do not necessarily reflect the views of
anyone but the Attorney General,

One acknowledged typographical erxror is on page 3, of
the Attorney General‘s testimony., to the effect that the
Governor, as trustes, would be empowered by Section 2 of 8B
1008 to release trust water to new uses that comply with atate
law. Those decisions would be made by the Idaho Department of
Water Resources under the c¢riteria set out in §42-203C Idaho
Code, not by the Governor as trustee,

Specific comments on 8B 1008 are:

Section 1, Page 1, lines 37-40. A comment was made

that this publication reguirement was excessive, However, (€
10 cfs were applied at the rate of one-half inch per acre, the
10 cfs would irrigate 1,000 acres. This is a substantial

development, and is deserving of statewide notice.
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Section 2, page 2, lines 42-48. Certain comments
which have been made relating to this dection are potentially
misleading, in tha context of due procesa concerns, A
subordination condition ingerted pricr to development of a
hydropower project is much different in effect than one sought
to be inserted after license procedures and construction are
complate, This distinction needs to bhe kept in mind when
discussing this section, particularly if claima of viclation of
due procaess of law are advanced,

Section 3, lines 14-28. Some question was raised
concerning the application of the criteria tec non~irrigation
uses. As written, and as intended by the parties to the
agreement, the family farming tradition (1i1i) and the
development cap (V) would have no application to non-irrigation
uses and would be ignored in the review process, Irrigation
uses not involving the area above Swan Falls also would not be
subject to the 20,000 acre cap.

Concern was also expresgaed that (V) wag a directive to
allow develcopment of 20,000 acres per year, regardless of the
impact of the other criteria. This concern focuses only on he
word. "conforms" and ighores the words "up to" and alzo ignores
the next sgentence which prohibits giving more weight (o one
factor than another, The {nterpretation advanced as 2a matter
of concern would give conclusive weight to (V) in derogation of
the other factors listead. §42-203C(2)(a)(V) was lntended as a
cap, and deoes not compel the approval of any anount of
development which does not meat the other criteria listed.

Another concern expredssed was oVer the perceived need
to weight the eriteria. The priteria are weighted in the bill:
"No single factor . . , shall be entitled to greater weight ., .
u

.*. The weighting esatablished by the bill is obviously that
all factors are eqgual in weight,

The relationship of existing oriteria under §42-203a
te the criteria set forth in §42-203C has been gquestioned,
§42-203C specifically requires a three-step process:

1. Review o©of the proposed use under existing
criteria, including local public intexest; {§42-203A)

2. Determination of the question of asignificant
reduction of water available for hydropower purposes; (§42-203C)

3. Determination of publie¢ interest under §42-203¢C,
It is ¢lear that SB 1008 does not, and cannot, adverszely affact
use of existing local public i{nterest criteria, since that
review is required by SB 1008 to be separate from the §42-203C
review.
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If the existing local public intereat standard of
§42-203A 1is inadequate to permit review of all relaevant
factors, the parties to tha Swan Falls Agreement did not
address those issues in writing §42-203C. Any claimed
inadequacies of existing standards should be addressed by
separate legislation,
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