MINUTES

TIME: January 21, 1985, 7:00 B.M,

PLACE: Roam 420, Statehouse, Boise, Idaho

SUBJECT: SB 1006 and SB 1008 RELATING TO SWAN FALLS AGREEMENT
PRESENT: All members of the Senate Resources Committee except Senator

Kighert. Fourteen menbers of the House Resources Conmittee
were also present.

The hearing was chaired by Senator Laird Noh who explained the hearing was for
the purpose of hearing testimony on the multi package agreement dealing with
Swan Falls. The main two bills for consideration tonight are SB 1006 and

8B 1008. Briefly SB 1008 would implement the state's authority wnder the 1928
amendment to the Idaho Constitution to limit and requlate the use of water

for power purpeses, It would also add notice and publication redquirements
when the Department of Water Resources receives a water right application and
sets out the nature and extent of water rights for power purposes,

SB 1006 is to provide statutory authority to the Dirvector of the Department of
Water Resources to suspend issuance of water right permits or other action on
permits or permit applicaticns when necessary., The bill womld also give the
Director the authority to praomilgate rules and regulations.

There were nine people who signed up to testify before the meeting with twe more
asking to testify at the meeting. There were approximately 75 people in attendance,
The three parties who worked on the agreement were alsc represented; Pat Kele

from the Attormey General's office, Tam Nelson, representing Idaho Power and Pat
Costello from the Governor's office.

PAT COSTELIO, thé Gowvernor's chief legal advisor, explained the bills are part

of a larger compramise package that was arrived at between the Governor and Idaho
Power and Attormey Jim Jones this summer and late fall., The agreement came about
from a contyoversey over hydroelectic assets and other beneficial uses, especially
agriculture., In the past several years interests have been at odds at how we
should allocate the water of Snake River. After years of struggling over this
issue the Govermor concluded it was essential at this point to end this con-
troversey if possible and to try and come up with a fair compramise that balanced
the interasts. The five pieces of legislation that have been introduced so far
in the legislature as well as one that will be introduced in the next week or

s0, are the core of the agreement thatwas entered into, In order to implement
the agreement, all of these pieces of this legislation need t0 pass. Mr.
Costello at this point briefly went over the legislation pointing out the

various features of the agreement and the reasoning behind them. A final
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benefit in this agreement is that hopefully agreement can be reached without
enoomcus  litigation costs to the state and power company and ultimately to the
ratepayers and without an inordinate delay. I1f the legislation is adopted, the
Water Resources Department by the end of the year will be able to begin
processing applications for water uses an the Snake under the new management
criteria we have proposed.

PAT KOLE, from the Attomey General's office, said three results were attempted
in the negotiations. The first, to give effect to the philescphy that Idaho
water belongs primarily in the state of Idaho and used here. BSecondly, that
decizions as to the use and allocations of Idaho water must be made here by Idaho
public officials and third in the future in order to protect Idaho from potential

threats not only fron the federal government but from our downstream sister states,

we needed to get this issue resolved and present a united front to protect our
water ugers, I believe the agresment that we have arrlved at achieves all three
of these goals, The important thing is that where the line is drawn is not
magic, but what has been achieved is if the line has been drawn in the wrong spot,
the legislators will be able to come back and redraw the line in the future at

a different spot. Believe that is an important element of this package. It
restores control over Idaho water to mambers of the legislature.

TOM NELSON, attormey for Idaho Power, believes there is one thing to keep in mingd

on this, The approval of this package 18 necessarily chopped up, so you only

see piecas of it now and then in the legislature. Remember it was negotiated by

us and approved by the principles ag a package and should be accepted or re-

jected as a package. For your information as to where the rest of the conditions

for implementation are, a petition has been filed with the Idaho PUC by the Power

Company, The PUC has deferred action on that petition until the legislature

has acted. A petition has been filed with the FERC and the time for inter-

vention has run and to my knowledge there has been one intervention by the National

Marine Fishery Service at the Federal Energy Requlatory Cammission. The bill on

adjudication was introduced for printing today in the House and a bill on PUC is

in the Senate State Affairs. The Campany determined that no filing was needed

with the PUC of Oregon so none has been made. The amendments to the state water

place have been proposed to the Water Resource Board and they will be going to

; public hearings beginning next week, It is recognized there are pleces of this

‘ agreement no one loves, but as a package, it is a rationmal, well balanced, re-
solution of the litigation that fostered the negotiations.

MARTORIE G, HAYES, Idaho Consumer Affairs, spoke against the legislation and
wonid 1like to see the Swan Falls water continue completely unsubordinated. (A
copy of the testimony is attached)

SHERL CHARMAN, Director of ldaho Water Users Association, Inc., spoke in favor
of the legislation. In a recent ¢onvention of water users here in Boise, after
much discussion, the members voted with the except of a few menbers, to support
this package., It is the feeling it is time to settle this issue which he had
fought long and hard, but now feels this agreement is a fair way to settle it.
They urge favorable consideration of the bills.
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HARCLD C, MIIES, speaking for the Golden Eagle Adubon Society and the Idaho
Wildlife Federation, was not in favor of the legislation as beliaves it does not
gerve the public interest of wost Idahoans nor take steps to pregerve its
fisheries, recreation, riparian, water fowl and raptor values., Alsc the low
elactrical rates in the state due principally to the Campany’s large hy3ro
generating capacity is an economie value to Idaho's economy. (A copy of the
testimony 18 attached).

BEN CAVANESS, attorney from American Falls, speaking for himself, said SB 1006

is relatively non-controversial. Water users hava no objections to this but hope
that the Director of Water Resources would not keep a moritorium indefinitely
but make some decisions on permits. As a water user and an attomey who works
extensively in the water area, he felt that the overall package is a fair one

for all concerned and as .failrly as possible recongils the comnflicting uses for |
the limited resource of water in this state., He commended both bills and askeg
for a favorable consideraticn.

FRED STEWART, & water user, spoke against this agreement, as he believes it sets
up a vehicle to give our water to California. Mr. Stewart's testimeny covered a
"wide" range; from the bills in question to the history of how this problem came
about. He strongly opposes the agreement., (Scawe supporting information he handed
out is attached).

FORREST HYMAS, speaking for the Idaho Water Rights Defense Group, made up of
business people, agricultural interest, recreational interests, professional
interests and domestic interests, spoke in support of the two pieces of legis-
lation. He said not all the people in the lawsuit were released by Idaho Power,
but. they realize they will have to live by this agreement, Wwhen the pecople of
the state look at this agreement, it would seem this is the best agreement for
the pecple of the state.

SENATCR HORSCH, I am sure your group has analyzed this legislation. Do you see
holes in this legislation that would give our water to California?

. HYMAS  We do not see this as a problem as the publa.c: interest criteria would
caver that.

JOHN HATCH, Director, Public Affairs for the Farm Bureau, said as a whole the
FTarm Bureau does support the agreement. The Bureau has been involved in this
igsue since its inception. It has been a very difficult issue for the farm
commmity and it has been difficult for them to accept the packaqe. It is &
compromise and I would urge the Camittee not to tamper with it. The following
policy was adopted at our convention in Decenber: "We support a state of Idaho
negotiated settlement with Idaho Power as a sclution to the Swan Falls issue,
This should include a contractual agreement by Idaho Power to allow state
appropriation of water for upstream development: down to the statutory minimum
flow of 3900 cfs in the summer and 5700 ¢fs in the winter at Murphy. This also
should include camplete adjudication of the Snake River and its tributaries
above Lewiston to ba paid for by an equitable digtribution of the costs among
all said paxrties."

JOMN RUNFT, attorney, representing the Salmen River MHydro Carpany. This company
consists of 27 small hydropower projects. all of these projects are locared on
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the main reaches of the main Salmon and the Little Salmon, all well above Swan
Falls. All of these projects have received preliminary permits from I'ERC of
exemptions or have licenses pending. All are bonda fide projects that are
uwnder way. He is not here tonight to attack the agreement, but rather here to
make scma comments on the bills that he feels would add to the overall agree-
ment and addressing concerns of the amall hydropower projects. Mr., Punft felt
several provisions affecting small nydros should he clarified or changsd. He
expressed concern about their water permits which might be too short to allow
econamic development. (Statement attached)

PAT FORD, speaking for himself, expressed support for $B 1006 and directed his
corments toward SB 1008, looking at that bill fram the point of fish and wildlife
and recreation; specifically at the public interest criteria. He expressed that
this was a fragile package and hoped his cammnts would be taken in the spirit | .
of helping to make this bill a better one. His coments were directed toward

the five criteria for public interest with regard to fish and wildlife and re-
ereation which he feels have not been dealt with adequately and feels thay can

be dealt with without destroying the entire package. He urged the consideration
of adding the criteria that does mention fish and wildlife and recreation in the
same way hydropowsr 1s mentioned.

Al FOTERGILL, Director of Idaho Coalition, felt the electrical consumers would
be paying a very high price for the benefit of new irrigation development and the
agreement could be made fair with an amendment requiring other congumers to be
fully compensated for the cost of reducing the Snake River's flow and for the
cost of serving new 1rrigatmn or other major additions to energy demand created
by reducing the river's flow. The PUC could determine what the costs are and
impose charges on the new loads to recover the cost. In summary, the interest
of consumers was ignored when thls agreement was put together.

ART MARTINS, representing the Little Pilgrim Irrigation Company, believes thig
agreanent is a job well done and the answer to a gituation that has been un-
resolved for too many years. {(Testiwony attached)

There being no more pecple wishing to testify, the meeting was adjourned at
9:30 P.M. '
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HEARING BEFORE THE LEGISLATURE ON THE SWAN FALLS ISS5UFR
January 21, 1895

Mr. Chairman,.. Gentlemen,

1 appeared before you last year on this issue and was the next to the
last to be heard.., This gave me time tc hear Mr Perry Swisher of the
(daho Public ltilities Commission as he gave his impassioned appeal to
this body not to get into this Pandoras box because of the legal rami-
fications that would ensue from a "taking" of a water right from The
Idaho Power Company . He warned that a Circuwit Court Judge in San-
Francisco would be making a determination upon a tubject about which

he had very little knowledge,,. That Judge would be determining the
future of our water in Idaho.., After he left, a lawyer, who had earlier
identified himself as the legal counsel for a group of Irrigators,
¢alled out that Mr. Swisher did not know anything about water and

this was picked up and repeated all around the room. I couldn't believe
my ears, for water is the base of our hydro-eleciric system in Idaho

and Mr, Swisher is one af our three Commissioners on Energy...To show
his ability to assess a problem we now only have to look at 4 case that
is on file at the Pubdlic Utilities Commission . A Declaratory Order
there i3 awaliting the ocutcome of this Legislative 8ession, It states

" Regarding Agreement Dated October 25, 1984, among the_State of Idaho,
Ly and through the Governor, John V, bvans, in his pfficial capacity
as_Qovernor, Jim Jones in Dfficial Capacity as_Atterney General of the
state of ;daha, and the_Idaho Power Company... It would appear that

the iganho Power Company UIf.nCials  are putting on public notice that

any effect upon the Idaho Power Couwpany's hydro generation by this
taking process will not be grounds for a finding or an order reducing
Idaho Power Company's present or future revenue regquirement or any
future rate, tariff, schedule or charge... One cannot help but admire
Tdaho Power Company's percipiency, for they are a business and must
keep financially healthy, but I tremble for-the rate payers in the Idaho
fower territory, for we may very likely be paying for a dead horse, if
this madness of dividing up ancthei's resource c¢ontinues,

Another aspect to this case iz again in the legal area,.. If the Governor
and the Attorney General of this State can fake a water right that has
been declared by the Supreme Court of the State ( opinion # 49, 1883 )

as being unsubordinated to upstream diversion and consumptive use, what
is going to stop them or any future Governor aand Atforney General from
doing the same to you, and you, and you7 This lB “ dangerous precedeunt,
both for now and for future gen@ratimna.




There 1S another road that we can choose to follow... Cne which would
maintain the 6,065 cfs, which has been the aversge minimam daily dis-
charge at Murphy for the past twenty three ( 23 ) years( rvcords of the
United States Ceological Survey ) and let it work for us to holp re-
place the very scarce capital that is the root of our struggle To meat
the economic needs of our schools, our soecial prograws, our builde-
industries, and our Service COrganizations in Idaho.

For there is a very exciting movement taking place in the Northwezt.,.,
Qur own Peter JohnsSon, who a5 you know 18 the Director of ithe Tonneville
ower Adminigtration, is returning the cheaper pralference powsr to the
puollc to whom il was, by law, originally intended ( see chp 720, 75tn
(onpgress, lst Session, Aug 20, 1927),., e ic doing this througn the
[oveztor Owned Utilities of which Idaho Vowe “cmnany, is one,

This L& the essence of the plan that is being proposed:

" The Firm Displacement Yower Concept was lirst proposed as a rate in
GPA's 1985 Rate Case, ''he concgept would allow utilities to buy power
from BPA to serve thelr Pacifie Horthwest loads, displacing power from
their own generating resources currently used to meet regional loads,
This would increase the amount of power the utilities would have to
zell to Califprnia on a firm basis."

The key to this concept is firm power; for the Morthwest Utilities have
been selling their surplug non-tirm cneriy te Calilornia [or years at
unbelievably cheap rates,,. My husband and | atteanded an snergy Confer-
c gnce in Seattle, Washington where this concept was under discussion, Ve
were told by one of California's Enerpy Commissioners that they were
puying non-firm nower for "mills"™, but would be willing to pay anywhere
from five (5¢) to nine (9¢) a kw hr, ( depending upon our skill in bar-
gaining }for firm powsr,,, With firm power, a power upon which they
could depend, thoy counld woth-ba)l thelr ceostly oil fired plani..,.

At the minimal five zent (5¢) per kw hr we could suparinsulate cvery
homa2 and mobil home in the Pacific Northwest Utilities Service Areas,

{ thus generating an sdditional source of energy )..,. This shculd be
done without cost to the Consumer, for they have initially paid, through
thelr taxes, Tor the development of the preference power which will be
sold by the DPA to make this plan possible,

f Hurcau of Reclamation Water Keport fer Urownlee shows that over a
£iTty (50) year period there have been seven (7) dry years which leaves
forty three (43) years with average or better water.,. In order for

Lhe Investor Cwned Utilities to protect their own Concumers from rate
increases during those shorti fall years a sum should be set aside

te purchase power, The true interest, adjusted to inflation, could

;o to the Investor Owned Utilities feor collecting, .handling, and hook«
keeping costs for this operation,

ting more point,., There i3  very likely a poosibility that the Investor
Uwned litilities will really get involved in pgoing after energy to market.
A very negative conotation would be a shift to the development of low
head hydro in the anadromous fish ocpawning streams. .. These fish require
pristine water for spawnlng and rearing purpeses ,,. We should consider
putiing in place the following:

(1) A moratorium on any development in the anadromous fish spawning
areas of our State for we are going to need to restore that high grade
protien source for a rapidly expanding Hational and World Population,

{(2) We are poing to need stiff building codes Lo protect the integrity
01 4’ super-insulation program, It is my understanding from talking %o
somez of tho people ab the liood River Proiect that ths States ol 7regon
and Washington already have thefe in place in anlicipation of an early

atart,




In subpary it woull appear that we have the fellowing choices to mase,le:

(1) To continue the subordination of the Swan Falls water, which by
Court Decree has been determined to belong to another,.. A taking process,

{2) Leave this decision to a lower court, whare it belongs, hoping
that they will sustain the Supreme Court Decision for now .., letting
thig water stay in the Snake fo help generale capital for our schools,
our Ssocial programs, our building industries, and our service organiza-
tionS... If, in fifieen [1%) years or so, the va3t agricultural surpluses
have been reduced and we would ret be further jezpordizing the price
for farmers by over-production, we night take arother look at this
issue,,. for if the water is left in the Snake for the production of
snergy, it is not going anywhere,.., There is another very important
factor to consider here.,., California ig tecoming desparate for water,
If our hydro system 18 working %Yo produce energy for them, they are

not likeliy teo cut their own throats to get at our water,

G cenf e ;Z/fzf,« o/

Marjorie G. Hayes /

Tdaho Consumer Affajirs,Inc.

WE CURE ABCUT YOU.
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CHAPTER OF THE NATIONAL AUDUBON SOCIETY
P.O. BOX 8261, BOISE, D 83707

Janvary 1g, 1585
TESTIMONY QF THE GOLDEN EAGLE AUDUBON SOCIETY &
THE IDAHO WILDLIFE FEDERATION submitted %o the
Jdaho Senate Rescurces and Enviromment Committee
on Monday, January 21, 1985 in Boise, Idaho,, by:

¥r, Harold C, Miles, Authorised spokespsrson for
both organizations.

Chairman Noh and membars of the Committes.

My name 1s Harold C. Miles, residing at 316 Fifteenth Ave. South, Nampa,
Idaho 83651, and I am representing the Golden Eagle Chapter of the National
&udubon.SSGiaty. and the Idaho Wildlife Federation affilliate of the National
Wildlifs Federation at this hearing concerning 3.B. 1006 and 3.B. 1008 in partic=
ular, consequently we wish to submit the following changes and comments to these
proposed pieces of lagislation; first, thanking the Comrittes for allowing us to
present testimony congerning our views regurding the Swan Falls controversy.

Relative to S.B. 1006, we request that at the end of the sentenze in
Section 1 (3) instead of the pariod after the word "wator' & comma be inserted
and tha following words be added, "to inaure an adequate supply of water, at all
times, in all major streams to support the game fish fishery.t

As previously stated, we have grave concern regarding S.B. 1008, conseouently,

we propose the following additions and deletions to this bill's langusge.

Section 1 (5)(d) 1ines 30«32, we feel limiting water to only those with suf=
ficient financial rssources, as the languuge implies, will preclude small irriza.
tors from further irrigation development.

Section 1 (5)(e) line 34, after the word use, a comms instead of a period,
adding,"and maintaining the aport fishery in the loeal streams in acgordance witn
the recommenditions of the Idaho Departmant of Fish & Game',

()

GOLDEN EAGLE AUDUBON SOCIETY
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Sgetion 2 (1) line 5 sfter the words¥minimum flow" insart z comma instead of
o pericd end sdding, "providing Idaho Power Co's (IPCo) water righis for its
Gway Falls Dam sre maintained in sccordance with the 1983 opinion No., B9 of the
Idaho Supreme Court.*

séctian 2 (2) line 16, after the word “Idaho," strike the following sentence
which ends on line 18. |

Section 2 (3) line 24, after the word *Idahc,* strike the f-llowing sentence
which ends on line 26.

Section 2 (5 & 6) strike these two subssctions beginning on line 32 znd
ending on line 48,

Section 3 (2)(x, line 13 after words, "shall consider” remove ":" and
add, "mainteining adequate atream flows to maintain the sport
fishery in accordance with the latest stream zurvey of atream's reaches, or the
racomendation of the Idaho Department of Fish & Game in the abasnce of s survey
for that stream or its affected reaches;®

Section 3 (2)(a)(L) line 15 aftar word "economy" remove ;" and add "include
ing fishery and recreational values;"

Section 3 (2)(a){44} line l? after word "impact ;" remve ";) and sdd "such
costs shall be fully bern by the Eoldars of any newly acquired water right;"

Section 3 (2)(s){2ii) line 20 pfter word“tradition;" remove *;% and add "to
be defined as thoss persons living on the family farm or within 100 miles adjacent,
thereto;®

Section 3 (2)(a){v) line23 after the word"Murphy gsugs" etrike the remaining
words of the sentence and the next sentence through line line 28 and insert the
following "no additional wateér permits will be issued by the Director for nsw
irrigated land development until such & time as all the agricultural soreage re-
meved from agricultural produetion under any of the U.S5. Department's acreage
limitstion programs are put back inte agricultural production and the value of the
grops ralsed theregon shall equal parity, based on the U.S.D.A's definition of

parity.”
Golden Eagle Audubon/Idsho Wildlife tastimeny (2)




Section 4{1) line 37 change "1983" to #1961%,

We hold this proposed 5,.B, 1008 viclates the "Public Trust Doctrine" ralied
upon by the Idaho Supreme Court in its 1983 Cpindon No, 49, regarding the subors
dination of IPCo's water rights at Swan Falls, In this connectlion, we respectfully
eall the committee's atiention to the fact thet the U,5, Cirsuit Court for the Dis-
triet of Idaho decreed in 1907 thst the Trade Dollar Mining Co. khad a 10,000 CFS
water right for their Swan Falls Dam, which IPCo acquired when it purchased Swan
Falls Dam from the Trade Dollar Mining Co. In addition, IPCo acquired » 4,000 CFS
watar right, License No. 14,7362, on July 29, 1919, which wes 9 yeers before the Cor-
stitutional Ammendmesnt to the Idaho Constitution was adopted in 1928, which Governor
Evans referred to in his January 8, 1985, *State of the State" address to the Idaho
Legislaturs,

The "Public Trust Doctrine" should not be vioclated by the Idahe Lepislature,

If it does, such action 18 tatamount to stealing navipable water, with its many ten-
aficlal uses, from All the pecple of the State of Idsho, in our view,

The Idaho Leglslature does not have the Legal, let alone the MOKAL right, to
reduce the flow of the Snake River to the extant that such raduction geriocusly harus

in owr opinion,

the 3nake River fishery balow Swan Falls Dnmﬁxsnd should take note of the 1976 sure
vey made by the Idaho Fish & Game.Department that a minimum average of 5,500 CF3 is
required in the Snake's reaches from Swan Falls to Brownlee HReservoir. In additicon,
we cali the committes's attention to the Tact that the avarage minimum daily flows o/
the Snake at Murphy from 1961 through 1983, was 6,005 CFS and the average instartanec
flow for this same time period was 5,616 CFS, apgording to USGS records, Thus, re-
ducing the flow at Murphy will bs catastrophic to not only the fishery below Swzn
Falls, out the hydroelectiric generating capacity of IPCo's major generating faciliti
since Brownlee requires 33,000 CFS to operate all 5 of its generators at full capaci
and 20,400 to operate the L smaller umits at full generating capacity. Also, on Jul:
1, 1977 the inflow into Brownleq Ressrvoir would have been only 3,111 CFS if the {le
at Murphy was 3,900 CFS. In eddition, we would like to peint out that on December 31
1984, IPCo had 252,592 customers in Idaho, of which only 10,383 were irrigation cus-

tomers, or 4% of IPCo's total Idaho customers. Furthermore, it is our view, any
Golden Eagle/Idahp Wildlifs testimony  (3)
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IPCo irrigation customsr, who does not intend te expand his irrigeted land farming

operation and whapre electrical rates affect his farm's profitability, is at great
finaneial risk, if the Snake's flows are reduced to 3,%00 CF3, for most assursdly
IPCo's irrigation rates will dramatical;y increass, as will the rates to ell of the
other classes of IPCo's customers, if éﬁ%:hziéinautnd into law in 4its present forn,
Furthermore, the commedity prices irrigstion farmers will receive, most likely will
be less if edditionzl acresge is put into frrigated production, especially in light
of tha proposed reduction in Faderal price supports in the upcoming Federsl farr bil
We again ¢sll the committes'= attention, based on the regquired minimun flow fo
Brownlee Reservoir of 4,750 CFS, the minimum flow at Welaser Gauge, the active storag
of Brownlee Reservoir can be drawn down in 17.4 days with 2ll 5 generators operati
at full hydrsulic capacity, or in 31,5 days with only the 4% smaller units operating
at full capacity, Will the upstrasam developers be willing to psy for the imported
power IPCo will reguire to sarve its customars during the rest of the summer seescrn
We regard it as the duty of the Legislature to protect ALL of Idaho's citizens’
rights to sdequate Snake River Weter for preserving its fishery, recreation, riparia
water fow)l, and adjecant raptor values. In addition, the committee and leglslature
should take note that maintaining IPCo's low electrical rates, due prineipslly 1o it
large hydro genersting czpacity, is of as great an sconomic valus to Idaho as is the
raising of surplus agricultural ereps, on which Idahcans as well as all U.5, zitirzen
who pey Fedsral incoms taxes, are being taxed in the form of Federal Crop Subsidy
payments, or other faerw set aside programs, (see our exhibit No. 1), and noting fur-
ther that in 1984, 677,948 acras in Jdahc were held in the Federal PIK or ACR or
ACP programs, Furthermore, the Zilog Company of Nempa recently has stated publicly
that pne of the reasons their plant was located there was due to the low rates of
IPCo, Thus, low slectrical rstes for induatry are beneficial for Idaho's economy,
Jdaho's eleotrical ratepsyers should not be made the sacrificlel lambs of eiri-
cultural land developars, Therefore, Kr. Chalrman and Committee members, we implore

you to hold 5,B, 1008 in committee, for by no atretch of the lmagination can it be

determined its passage will serve the *Public Interest" of most Idshoans. Thank Youl

Respestfully submitted, 4&¢¢Q;(iﬁﬁ§;~ ;87. éﬁidbﬁi}uld C. Miles

Golden Eagle Audubon SocietyfIdaho Wildlife Federation tastimony  (4)



Frome Frel A Stewarty
RY, U, Dos 4HIA
Jargme, Idaho 83138

Po1  Kembprs of the lirst regular pesmion of the 48th Idaho Legislature.
Jater Jan, 14, 19R%

dubject: Implementation of Gavernor John V. Evans & Jim Jones
Agreement with Idahg Powsr Company, Do ngt Implement.

Greetines;

A4 a lelfndwnt in Idang Powar Jompany v. State of Idaha, Ada
Tounty Hvil ase No. 42277 {3wdn Palls # 1) and in Idaho Power
Comuany v, Idaho Japartzignt of Waler Regources, Ada Zountv Sivil
Jase He, SL375{%wan Falle # &) I say %o Youw=--m

P00 RCT INPLEVERT THIS AGIREMENT

If vou ido vou will place 200,000 holdars of fdahe water rights in
jespardy. I rafar wou to pige 41 State Watgpr Plan Part Twa, “About
215,000 or 3 pevcent of 4he existing usen of water are not on recocd
and ire susject to gome fuityre dzterminAation.” This Water Plan was
adopted av the Idako Water Aesource Board in December 197° and
daclarad to ha the law by the Idahe Sugrems court in Swan Failsz # 1.
In 1979 4he Leaislature passed 32nate 3111 no. 1422 |, Idzhe code
42-245(s2e gnclosure) "Fallure to file tlaim waives and relinguis-es
rignt®, Tha cutof{ date for fileing was set av 4-30-DBJ then axtanisa
1o £=30-19% then axtsnded to 4-30-~1935. T data only 9,000 have
filed, 1If £,000 more files By #-30-1925 that leavaz The 200,000 up

. fopr srans to Anv _rlaim jumpsr. Hen Junn, State walar Resournss

Director, nas tes-ified tadl if this AGATIMENT is implemented <nat
he will staxt adjudieation on July ), 1985, the day =zfter the cut

pff d3t2 for Mlsins, At this date plainm Juspin: cawn ¢épmmence.

I r=fer vou to the ASIZIVENT, paze 4 Part E."Zompaav's 2bility <o
purenisaz, leese, own, 2 oihewwige acquire water [ram sources up-
s-reim of lte gower D1Ints 2md Convey Lt 1o and past Llts power
plants relow Filner Jam shill not e llxited by tnis azreement,

Zuch flows ghall be considered flugtudtions resylting £rom operatiszn
pf Somdany faclliries.”™ WhRt a atranglehald ldake Power will have
on tha people of Idahn, ALl they will have to do on July 1st is
oatain a up to date computer redd out from Wen Dunn on those that
niave filed and those that have apt filed.  You dont thimk they would
do 11777 Just z2ensilurad the 7,000 water permit holders thzt they
filed sylt arsenst in Swan P2l)ls # 2. Nimsty per cent of who hai z
suvarior risnt to thelr Jec. 1932 (zheir license expired in 1370
after 50 yeary i they were not issmed 8 new one till 19%<4)  lhey
have held these 0% 38 ngstaze fo try to force this ASAZEVENRT,

I rafar vou to Zxhibit U of 4he AGIEZVENT™AN AGT #1-5028. ALLOCATION
C? CAIN UPON 3iuL% ¢F WATIR RIGIT, " What 3ALZ?7T7 1 also refep
vau 1o Tehibit § af the ASRREIEND  3UTTION 2 ™wae Idzhe Public
Utilities ZCpwmiacion shall vave no Jurisdiciion to consider in any
proczating, wrether instituted refore or sfimr the effective date

of this oy, Ay issue 28 10 whether any alestrip utllity, (including
fdane Powar Compaavd, should have op could hava preserved, maintainsg
or orotected ics water righte”,

WAY GWAN FALLI ORE and SWAN FALLS TWO and thisg AURIENENT??T72%7%
ANSWeTe~~T0 TAKE SNATE RIYS3 WATER TO JALTFORNTA ARD ARIZONA

wonsider tha followidg fetse-

In 1983 arfter 20 years of litimation the U. 3, Supreme Zourt swarded
Arizona nalf ef Salifernias adjuilemtad risnt in tnse
Teloris Aiver,  Thesze waters will be U'ken at the completion
af the CAP(Centril Arilsna Prajest) in ths next two years,

" eont



In 19%% a gubstantial pumber of =asgive intsrbasin water

pace 2 Stswart's lstter %0 the Lexislature

wransfer
$rhemas we-e upawned Attemptins o provids a solutisn fer

the wata* »rronlems of The Pacifle Souinwest. 3ee BMClpsura.

Aug, 29, 1944 Gp¥smor Ramart B, Smerlia galled a extracriinary secsigr

of iae tulviv-ceventh lesisiaturs, He, Ogvernor Smylie,
explaine: ta £ .9 lezislature Thia4t he had c1llad <ha g2ssion
-primarlly te discuss th? outside t+reat o Tdakn's waters

and tht aring to comnit Lhis threat.  As a rasult of imbs
extrioviinyry session the Idahn Wats~ descures Bpar: was
created oy Constitution aneniment (Artivle XY, Sestien 7)
They, the GSoard, waa 40 formulaie and imolsmenc 3 osyate water
plan 5p urotdct I:dzho's watlar,

Jeg. 23, 1977 4n2 Stite Water plan - Pirt Two was presented o the

Ci<icemn of 1daha,

Jan, 1977 tha. Larislative bodies of the Flrst Reqular jession Porty~

fourth Lenislazure recdived and rsjezted the State Wazer plac,
Senatzr 3zed Aulie echosd thair frelinzz whon ns said “ten
vears ans I relpd eraate he Watew HSetousce Spasd ane cnipged
tham o protact Idang’s waAIsrs 2ni now they nave some
d{gmeirically oppasite.” Che feelings of jenator 3uize wers
go pravalant wii: the memcers of both the Hpuse and “ne

Sanate 1hat thav vassed H. 3, 14 (Section U2-1734, Idann Coied,
waich provide! that the 3tate Watar P13n should mot 4secote
2ffeptive unsill aporovel ne ina Lewislature.

Jan, 1378 the 3ocond 3esular S2ssion of tha faviy-Courtdy Lesislature

1977

pasnsd ouse Conturrent Resolution W. 48 {#2-1738A Idzno 08
Thae Tesdlutinn Na, 48 addresses ea-h of ks 37 policies aof

the 3Laly Hater Plan makeing Th> =wecs '§3rv changss *o pro-ect
Idake wate-. aml thusly 211 of Idahs, 3R 3D T3 UBEERi; oS
U LTGIALATY T OTNnUgi.

3enatnr~ John Peavev filed 2 comaplaint 2ganss IAUA(Tizms puslis
Utilitiss Commission) to force I fane Power Zc. g protect
their "dro 3zse Trom welng lopletated.  I2a o Fower then
filer = Zonplainmt {Zose Me. <2237, commonl: Xnown A5 504N
FALL3 CNZ) amenst Joh Peavev ant 31) “is oetition sicnztorioss
the St7ts ol Tiaho, the Water e guite Joard, the IFUS

A pundg- Z2nil lomopanyz, 4 nupher af {mdividuzls apd OGN o=,
This was U two part oomplaint,  Tha first part sdiresesd the
witer that the leleniints suposgilv wis ti<eing ‘ron Iizho
Fowg®'g "irs bare,  ne sacond savt contested ha oonscic-
utionzlitiv of H.3. 18 that gave the lexislature tha overview
of tn: 3t1tae Water Plan, 3ot parts cine nefpra the Mstriz-
count, Jasge 1, Walte- prasiiine, as sepsraze pntiniss, O
the first part tha Judre <rentsd summare judzvent holding,
in essanta, that tha Plaintiff's 3Swan Palls water riznts weva
su-ariinitsl ) upstream spleilan oy the holdars of junior
wate~ rlih*4,  Zrosacanneals wepe tRerafiar filed a3 the
Supreme Zourt of the State of Idans wAo raversed the lowar
caurt, holdinsg thie Ildho Powar's Jwan Sally wilore riha

had not Previously been subordinatsd to upstresm depleiiipn.
anl ~aminding the e1ss for a factuz]l determination as ‘o
whgther t70Se water vights althoush fully vested ind not
subptinated, had movartne 131d been abandoned ap forieitad,
and, If s0, %0 what Jgaree. This® action nas now “ean puc-

on 2 suav of motiom until 7 Jays after thin lesislativd Sesgics
30th courts ruled that indead HoR. 4 was unconstliucional

and yrerg for2 evaryihing that the legialature had done o
pratagt [dake waleors was ‘Shrown Oul tne window'., 1 ask voue--
Why waa [diho Powsr Conterned 8bout haveint thess mrotsciiong
in the Wazew Plan??7? Taka2 wiater t0 Califernia, How???
sonsidopr the following--

H

Ttema 1l1lraady gutlined In the Tirst wapt of trin letter a3 pertalning

to the AJITIVEHD

aont
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pi7e 3 Stowart's lettar to tha Leglslature

the second part of -

19582 In his apinien on/SWAX #:LL3 QNE Judre :Allan Sheperd goea to

grg 1t lenTtd to show that FPC (Fedaral Fowsr Comm. forsrunnay

FEAC) wad ingisted on suborlinacad of the Idaho Power's thrae

Hells Zarvon dim®. Dyt wnen the PEAC issued the 40 years Swan ¥

Ticanze in 1992 thay would nat suberdinate it. HOW NICE ~0R

CALIPORN"A. rForze the waley pist Swan Falls tut it Jdoss not

hava %4 g past the thrae 33arge Jdamg sxcept for the minimum

stream flow, (r2fer to plat) !

e e T o

,Dec. 15, 1992 Tom Nelson, lawver Tor Idahs power, sent a letter{copy

encloxed) to a21] Tha ggfcndlﬂta counsels in 33AN PALLS ONE
in which =a s4y3 that hone of e daferslants Zre going to
appedl *he courts ruling on the syberdination of the thres
la~ge {why should *hs dafendants? why ot I-lako Powar zwpeal?lda
then tHay, Iizvo Power would lixe €2 hoo't up some irrigation
punos batwsan 3wAn Falls Jamm and the thrze lower dags, wWhat
he does not say 18 Lf it 15 sowe farmer that wants to heok

Coup. e wumirgd grie powed ruﬁp or Californie to hook up enouzd
pumpa to convey five to fifteen mitlion acre Teet of water

" to Callfornia az ahown by tha angleosed Modified Snake-Colorade
Projeet plen.

Juc, 28, 1987 Idaho Fowar filled 3WAN FALLS TWQ (Case HWo. 81375)
asanat 7,500 dafendants. As s<ated sarlier in thls letter
. © 90 percent oF %them should never bzen included. Any one
‘ ~With fileints uefore {dahg Fower received their 40 yzap
liefenps in Jed. 1982 swould nevar baen included.

1948 a ten vear roratorium on oader divarsisn studies was vut through
. . the U.d. Congregy, In 1978 t9lz moritorium was extendied for
I i nother ten ysars o rgn untilil 1934,

Ta¥

1583 Yep Iowe~t Lamomarsino, R«0alifsrnia intrsaucad a bBill to 1ifs
the raat of thz @oratoriun,.

- 1930's  Pawers Iron k2 Los Angles area legally stola the water from
from t-% Cwen 3lver Valley., Thede are the game fowairs Lady
arg aftor gur watars, .

T ok aam

P >
.

1 —— Y * ¥

H

R
1 ask-~Yht 23 been in ‘eahoots ' wlth thess Powera from Callfornia
and Arizonz to legally stail our waters, They should be
BpperTInt to anvons who will take the blinders off and look.

B

Is 1t tog late %o i4va our watar??? Almost bu® not guita.
¥hat %o .la%9?7

; 1., Tnrow this John Rvans, Jim Jonas Idahg Power Company AGAEEVWENT
' 4n thg t=i5h can where 1t belongs, .

£rs )
2. Senate 5811 no. 1722 1dano oode 42-249(8® enclosure} #ni
' " thus pravantinr Idtho Pows» or aav other ‘high-blnder* From
cilaim jurping 200,000 Idaho water rizhts,

- aht - o - P ¥
3

il

L, ffchmoanunisfimt—prat—idahePower-as-pet—tosttheir—riuhis
shar th» §tass should exernize itz powars of eminent domain
andi huy the S5win Falls Dam from Idanho Powar and thus put
the Sraita Bick in tha drivers secat Lastezjiol Idaho-Power.

(I wauld lite to poelnt out that. there is 3 world ef Jdiffergnce
in waxsina tkrough the powerz ol eminent domiin and takeing
. o 'tuqauqh35uhnnllna§;an}. o D

L G ey S WEIDAND "3 HATER. 208, TIAHO,

\ % T e ¥
e R

P Aees
{, " Frad ol sowirt




42-245

DRAISAGE—WATE S RIGHTS AND RECLAMATION ab
filed skall be torwarded to the claimant by the department of water
resources. Such claims may be corrected by the claimant only by filing ofan
amended claim in the same form as the original, which shall be recorded and
numbered by the department the same as the original. and lor which no
additional filing fees shall be required, [1.C.. ¥ 42-225b, as added by 1967,
¢h.338,¢ 3,p.974;:1.C., § 42.244, as changed and amended by 1878, ch. 343,
§ 7, p. 884.)

Comepiler's notes, This section  was

redesignated as § 42.244 by § 6 of 8.1 1575,
former]y compiled a8 § 422250 and was

ch. 345

e

ar—

person claiming the right to divert or withdraw and use waters of the state
who fails to file a claim as provided in section 42.243, Idaho Code, shall be
conclusively deemed to have weived ahd relinquished any right, title or
interest in said right. (LC., § 42-243, as added by 1978, ch. 345, 4 §,p. 834,

42-246, Filing of claim not deemed adjudication of right — Evi.
dence. — The {iling of & claim does not constitute an adjudication of any
claim to the right to use of waters as between the warer use claimant and
the siate, 6r as between one (1) or more water use claimante and another or
others. A statement of ¢laim filed pursuant to zection 42-243. Idsho Code.
shall be admissible in a genera) adjudication of water nights as evidence of
the times of use and the quantity of water the elaimant was withdrawing or
diverting as of the year of the filing, if, but onlv if. the quamities of water
in use and the time of use when a controversy is mooted dre substaniially
in accord with the times of uyse and quantity of water claimed in the ¢iaim.
A claim shall not otherwise be evidence of the priority of the claimed water
right. [1.C., § 42-246, as added by 1978, ch. 343, § 9, p. 884.]

42.247. Notice of chapter provisions — How given — Reguire-
ments. — To ensure thay all persons referred 1o in sections 42.247 ang
42-243, ldaho Code, are notified of the provisions of this chapier. the depan-

ment of water resources is directed to give notice of the provisions ¢f this
chapter as follows:

(1) Tt shall cause a notice in writing te be placed in & prominent and
conspicuous place in at least one (1) newspaper published and of general
circulation in each county of the state, if there is such newspaper, otherwise
in & newspaper of general circulation in the county. at least once each vear
for five (5) consecutive years.

(2) 1t shall cause a notice substantially the same as a notice in writing o
be broadcast by each tommercial television station operating in the state,
and by ai least ore (1) commereial radic station operating {rom each county
of the state having such a station, regularly, at six (6) month imervals for
five {5) consecutive years,

(3} It shall cause a potiee in writing to be placed in a preminént und
conspicuous location in each county courthouse in the stare,

[ P Rk "“ﬂ-...,.\\\
womfpy 42-245. Failure to file ¢laim waives and relinquishes right. — Any
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Service Area and Electric Generating Facilities
Mb-J/rwi—»ﬁ’u-vaiwwmr w730 c s

or” 329 c00 frre Fuet

Limes in service: Transmigsion, 4,712 miles;

overnead distribuban, 16,843 miles:

REVRY

K

. ®Salt Lake Ciry " .

i
Py

che et

Hydro Estimated Capaci
@ American Falls 92,340 Kw
@ Twin Falis 10.000 Kw
(3) shoshoae Falts 12 500 Ky
@ Clear Lake 2,200 Kw

@ Tnousand Springs B.000 Kw

@lu:aper Salman 32000 Kw
() Lower Salmen  70.000 Kw
Upper Maiad 9,000 Kw

o (4

frfore

ty E Bumr
Araon g Plan
@ Lower Malad 15,000 Kw
Bliss 8C.000 Kw
) C.J Strke  89.000 Kw
(12) Swan Fails 12,000 Kw
@ Brownles 675,000 Kw
Oxbow 220.000 Kw
(I5) Hells Canyon  450.000 Kw
Cascade 12 800 Kw

(under construction)

Tiato oo /171&{1‘[5(.\&?0/&/‘1 )'-Jyd’“o CUPQ’CI'

A oThei

t

die- lolorado tro e

Thermal Capacity

®
D
®
@)

Jim Brigger ETRLTT Ko

Combustior Turbmne 20000 Ka

Hoardman 53,000 K.

Marh Valmy 126 982 ¥

{second urd yraer
construction)

Central Division » Bolse, idaho
Wastern (Hvislon » Payelte, tdaho
Southern Division » Twin Falls, 1¢aho

Eastern Division « Pocatells, Id4ho

{,-3‘*)‘5/ GOC }_—’xm,/

446,000 Ko’
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THOMAS G NEESON
JOHN A, RDSHOLT

§. EvAN ROBFRISOIN
STEVEN K. TEILMAN
JAMLS CUTUCKIR

POLIWA N, BAIPIUILL, RUZBERTDUINY, LOLMAMN & TUOKRER
Chartered

ATTOR S YS AT LA

(AR TAL WL 8
TWIN FALLS, IDAHO R1MQ1
TELEPHOL (2085 734.07D6

December 15, 1982

Te¢ Al Counsel

Re: Ydaho Power C0. vs, State

Gentlemen:

‘The potential for an appeal on the question of the
validity of the Hells cCanyon FPC license subordination gives
rise to & problem for Idaho Power Company. As you kpow, in
Decembey of 1977, the company placed & moratorium on new
hook-ups which would deplete flows in the Snake River Dbelow
Milner and above Hells Canyon.

aiven the Supreme Court's decision upholding the
validity 3¢ the FPC subordination, the basis for the mora-
torium helow &Swan Falls disappears, except insofar as it
might remain in place while a party appeals on that issue.

The company doas have a few reguests for irrigation
pumping service in that reach of the river. If no ogne is
ggoing to appeal on that issue, then there appears Ic be no
reason rnot to hook-up those applicants. In fairness to them,
I would like tu aveid a several month delay in letting then
know the conpany's intentions.

T would apprecisge hearing from each of you concern.
ing your intention to %eex review of the ldaho Suprere
court‘'s decision affirming the validity of the FPRC licencse
subordina-ion of the Hells Canyon project. I am-.-not seeking,
by shis letter, any statement concerning intentions to seck

review on other lssues.

THOMAS G. NELSON

TGN oW

iy

SUSN VALLEY ML TCHUH () .2
PO ROY 22

S WALLEY. IDAMO AXT!
TELEPHQINT (2081 Tmsds”
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CoLORADO RIVER BASIN PROIECT 43 USCS § 1523

$500 in any onc case) caused by the neglipent operation of motor vehicles under such
appropriations.
(June 25, 1946, ch 472, § 2, 60 S1at. M%)

HISTORY; ANCILLARY LAWS AND DNRECTIVES
Expisasiory notes:

Yhr sgeuen Tormerly appeured a5 3t USCS kb1, prior 1o the ensctment of Title 31 intp
posilive faw by At Sepr. 131982, POL O UT.25% 4§, 96 Sz 877

CHAPTER 32. COLORADQO RIVER HASIN PROJECT

§ 1511 Reconnalssance Invesugations by Seeretary of the Interfor) reports; 10 year morato-
rium on water tmportation studios

Pursuan! 1o the authority sel put in the Rectamation Act of June 17, 1902, 32 Sear, 348 and
Acts swiendatory thereof of supplementary thereto, and the provisions of ihe Warer Re-
sources Planoing Act of July 23, 1965, 79 Siar 244, as amended, with respect o the
cottedimstion of sludies, tnveltigatiens and assessmments, the Secretary of the Iaterior shall
comdngl full and complere reconnsissance investigaiions for the purpose of developing a
gencrkl plan 10 meet the future water needs of the Western Lnited States, Such investigations
shatl invlude the long-range wier supply available and 1he longsrange water reguircments in
each waler reseurce repon of the Western United States. Propress repocts in connsction with
these investipations shall be submirted 10 the President. 1he Natiopal Weier Commission
(while ot 15 0 exitence) the W ater Resources Conatl, and to the Congress overy (wo yrars.
The first of such reporrs shall be subsniticd on or before June 30, 1971, and a final
recomnaiisance report shall be submitied not Jater thun June 30, 1977 Proviged, That for a
perd of ten years from the date of the enaetment of the Revlamatiun Safety of Damy Aet of
1978 [enacied Nov. 3, 1978)_any Federal affivin) shall nol undertake reconnsaisance siudies
of anv plan for the :mpor:amme Colorado River Basin from any other
natural river drainage basin lying outside the Siptes of Arizona, Califurnia, Colorage, Mew
Menea, and cthose portions of Mevada, Lah, and Wyoming which are in 1he natural
drainuge basin of the Calprado River.

(As umended ot 3, 1980, 7. L. 96-375, § 10, 94 Sra1. 1507

e - - HISTORY: ANCILLARY LAWS AND DIRRCTIY ES
o~ Amradments; T .
(\ BORY, Ayr Ot 1, 1950, subsiiuted “any Federpl official” for “the Secretary™. )
TS —Autharization-ofspropiatons

ta) [Unchanged] _

(b There is also authorized (0 be appropristed §100.000,600 for construviion of distribution
and dramnapge facilities for noa-lndian lands plus or minus such amounts, if any. a5 mey be
Justified by resson of erdinary fluctuatony in construction costs as indicated by engineoring
and cost indices applicable 1o the 1ypes of construction involved therein from the date of the
Colorado River Basin Project Act lenacted Sept. 30, 196B1: Provided, That the Secretary
shall enter into agreements with non-Federal imerests to provide not less than 20 per centum
of the tetal aost of such facilittes during the construgtion of such focilities. Notwithslandiny
the provisions ol section 403 of this Act [43 USCS § 1843], neither appropriahons made
pursuant 10 the suthorizcunen contsined in this subsection (b)) wor revenves tollecied in
conneehion with the operation of such facilities shalt be credited 10 the Lower Colorado River
Basin Development Fund and payments shall oot be made from that fund 10 the general fund
of the Treasury to return any part of the costs of construction, operation, and maintenance of
such facilities.

{As amended Deg, 20, 1982, P L. 97-373 & 1, 96 Srar. 1817

HISTORY: AMCILLARY LAWS AND DIRECTIVES

Amendmrots;
1987, Act Dec, 20, 1982, in submec, (b, substituted the sentence beginning “There is abo
suthorized. . . " for one which read: “There is slso wuthorized 1 be appropoated

500,000,000 for congirucnon af disribution and drainage farilities for pon-Indian lands ™,
18




REVIBED AND SUPPLEMENTED TESTIMONY BY JOHN L. RUNPFT
BEFORE THE IDAHD SENATE COMMITTEE ON RESOURCES AND ENVIRONMENT
January 21, 1985

Subject: Testimony regarding Senate Bills
1008 and 1006: Gold Room, Statehouse;
7:00 p.m. ~ January 21, 1945

Mr. <Chairman and members of the committee, for the
record my name i{s John L. Runft and I am an atkorney practicing
here in Boise, Idaho., This evening I come before you repre-
senting Salmon River Hydre Company, Inc., which consists of a
group of developers of small hydroelectric facilities under the
Publi¢ Utility Regulatory Practices Act (PURPA}, My clients arae
presently developing 27 asmall hydro power projects, all of which
are located on the reaches of the little and main Salman Rivers,
and all of which would be directly and materially impacted by
the legislation proposed in Senate Bill 1008 and Senate R®ill
1006, Let me emphasize for the purposes of this evening's
"hearing that these projects are located far downstream from the
Swan Falls Dam and on a different river system,

In order to lay a proper foundation for the pevspec-
tive from which my clients view the propesed legiglation con-
tained in Senate Bills 1008 and 1006, let me briefly review with
you the status of their small hydro power projects. My clients
have, evary ona of them, expended substantial money and time in
an effort to develop thelr hydro electric projects as envisioned
under PURPA, All 27 projects have been granted preliminacy
permits, or exemptions, or have licenses pending under the Fed-
eral Energy Regulatory Commigsion (FERC), Applications for
water permits have either been accepted or have been granted on
all of the projects by the Idaho Department of Water Resources.
In summary, these are serigus projects in which considerable
engineering and development work has bheen done and in whieh
citizens of Idaho have expended substantial sums of money and
time, ’

We come before you with no c¢laim of expertise on the
subjec¢t legislation. We took no part in the ligitation or in
the protracted negotiations Ffor settlement of what has come to
he called the Swan Falls controversy. Able counsel and techni-
cal experts have apent untold hours hammering out not only the
gsattlemant between the State of Idahe and Idahc Power Company on
the question of subordinative water rights, but also many more
hours in an effort to recvognize and acgount for other interegts
and the rights of the publi¢ at large in workina out the lan-
guage of the two bills before this committee. As the withesgsas
on behalf of the parties to the controversy have made clesav, the
proposed legislation constitutes the last chapter of the settle=-
ment of that controversy, and they have urged that the subject
legislation be considered as a "package” with that settlement,

Page 1




We do not come to attack the fabric of the agreement
that has been woven. Fregquently, however, a fresh perspective
on a "final rough draft" has value. It is, then, in this con-
text of constructive criticism and recommendations for change
that we address this committee with regard to Senate RBills 1004
and 1006, I will endeavor to limit my comments to the principal
concerns of my ¢lients by making one general obgervation and
seven specific recommendations for change,

My general observation is that one is left with the
impression that we have in Senate Bill 1008 a hybrid that may
have been better left in two parts:

{a) A bill ratifying the agreements reached in the
"Swan Falls" settlement and addressing the Issues involved in
that controversy;

(b) A bill relating to water rights for hydro power
purposes generally and providing for true statewide criteria,
standards and procedures for treating those rights.

_ An example of this dichotomy is the apparent failure
of the bill to address those gituations where the prospect of
depletionary use of water does not exist upstream from water
rights granted for power purposes. There are many such areas in
our state, My clients with their mountain stream hydro projects
fall into that category. The bill provides in Section 42~
203B(5) that the Covernor ovr his desianee iz authovized to enter
into water rights agreements for power purposes "to define that
portion of their water rights at or below the level of the
applicable minimum stream flow as beinq unsubordinated to
upstream benefxcial uses and depletions.,” The effect of this
provxs;on is that all water above the leval of minimum stream
flow in all rivers and streams in this state mugt be wplaced in
the trrust provided for in subsections (2) and (3) of this
section. However, the purposes of the trust are expressly
limited to be those of assuring "an adeguate supply of water
For all future beneficial uses and to clarify and protect the
right of a user of water for power vurposes to continue using
the water pending approval of depletionary future benefinial
uges.” (See Section 42-203B(1)) Clearly, in stream reaches
where use for power purposes is the only reasonable beneficiacy
use available, there is no need to place in trust that portien
of the water above minimum stream flow. Such "protection” is
not needed sar is it desired by hydro power developers in such
circumstances., We submit that water users for power purposes
should not be subjected to the provisions of this statute if
their watsr vtights are reasonably free from the possibility of
upstream depletionary uses.

We recommend that authority be veated in the Governor
or his designee to exempt such water rights granted for power
purposeg from subordination and from the authority of the
director to limit such permits or licenses to a specific term,
Exemptions for such hydro power water rights could be granted
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after an appropriate investigation and hearing by the Department
of Water Resources. Provision for such exemptlons would pro-
perly limit the function of the water trust and the authority of
the direetor to subordinate power water rvights and to impose
time terms on such rights to the real purposes of this legisla-
ticn: i.e. to establish a means for handling conflicting
depletionary ({rrigqation) and non-depletionary (power) uses of
water in this state.

Let me turn now to some specific observations and
recommendations regarding the proposed bills, beginning with
Sentate Bill 1008:

1. Section 42-203R{3). Wwith regard to setting
minimum stream flows {n the first sentence of subsecticn (3],
the words "state action" would appear to be too broad.

We recommend that such state action should be specifi-
cally defined to mean approval by the Department of Water
Resources (or the board) with legislative ratification.

2. Section 42=-203B(6).. We submit that the lan-

qﬁége granting the director “the authority to subordinate the

rights" of license and permit holders {a tco broad. Even though
the 1928 amendmant to the Idaho Conatitution vested in the state
the power to regulate and limit the use of water for power nur-
poses, water vrights once qgranted still constitute propecty
rights. Even though water rights for power purposes are subject
to requlation and limitation by the state, such requlation and
limitation muat be made part of the vight at the time it is
granted or otherwise the exevcise of such autherity by the
director could face the constitutional obiection of taking of
property without due process of law.

We recommend that the description of this authority be
statutorily set forth so—as to provide a gulde for the promul-
gation of subsequent regulations.

3. Section 42-203B(6). Vesting authority in the
director to limit a permit or license for power purposes :to a
gpecific term without any apparent limitation or auidelines is
of the greatest concern to my clients. As mentioned abova,
where the issue of subordination of water rights for power pur-
poses is not an i{ssue, there should be an exemption Ffor holders

- of water rights for power purposes. The mere existence of this

broad statutory "authority te¢ limit a permit or license for
power purponses to a gpecific term"” will have severe impact on
the capability of small hydro developers to obtain financing.
The primary economic reality regarding the small power projects
is rthat the financing iz bagsed prinecipally upon the viability of
the project and not upon the financial well being of the devel-
oper. Central to the financial atrenath and viability of the
project is the unconditional water right. Lenders and investors
will gimply not invest in a project where the uaderlying water

right is subject to delimitation at any time by act of the
director. B8hort term water rights (around S years) to cover the
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period of return of capital or pay-off of the development loan
will likewise not suffice. Frequently in these projec¢ts there
are second levels of financing by the developers and thelr part-~
ners which must be taken care of after the institutional lenders
have been paid. Such developmental partners cannot be acguired
on the basis of short-term power rights,

Also, there are the terms of the power contracts to be
congidered. Virtually all of the c¢ontracts for sale of power
with the major power companies necessarily contain severe recap-
ture provisions if there is a default in the supply of power
during the term of the contract, which ls generally 35 years in
length, To put it bluntly, time limitations on the water rights
for power purposes will reek havoc on the projects of small
hydro developers. '

As above stated, we recommend that an exemption pro-
cedure be established for power water rights associated with
projects on atream reachea were subordination to subsequent
upstream beneficial depletionary uses will not be a factor,
Such exempted water rights would not be subject to subordination
or time limitation. This exemption process would also serve to
properly limit the resclution of the Swan Falls controversy to
the issues and circumstances actuyally involved therein,

We recommend that the statutory language be amended to
reguire that limitation of a permit or license for power pur-
poses shall not be for a term less than the term aof the standarg
power purchase contract of the utility designated by the water
right holder as the utility with which it will seek a power
purchase contract, In the event there be no standavd power
purchase contract or standard contract term available as regards
the designated utility, then, in the alternative, the water
rights should be for 35 years, which term appears to be the
industry standard.

We strongly urge the committee, at the very least,
to provide that limitations of permits or licenses for power
purposes to specific terms be for a pericd not less than 35
years. The impact of shorter terms on the economic viabilitey
has been discussed above. These economic vamifiecations not only
negatively affect lenders, co-developers and the ability to
perform under the power purchage contract, but also would have a
deletericus effect on the ability of the developer to obtain a
ligense from the Federal Energy Regulateory Commission (FERQ),
Bconomic wviability of projects is one of the primary consider-
ations of license grants by FERC., Moreover, imposition of terms
shorter than 3% vears on water rights for power purposes would
clearly constituke state action severvely curtailing the iacen-
tive for thHa development of small hydro power as a renewable
resource, encouragement of which development is a primary pur-
pose of the Public Utility Reaulatory Policies Act of 1978. 16

U.8.C. 2601, See¢ . Federal Enerqy Regulatory Commission v.
Mississippi, 456 U.5. 742 (1982).
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4. Saction 42-203B(6). The last sentence of this
subsection provides that it "shall not apply to licenses which
have already been issued as of the effective date of this act.”

We recommend that permits should be 8o grandfathered
as well as licensges, Water permits are a defeagible property
vight which may be terminated if the permit holder does not
prove up on the development for which the right was granted.
Permittees, such as my clients, have spent considerable sums of
money in reliance upon their right to prove up on the permit and
eventually secure a license, Likewise, other investors, lenders
and governmental agencies (FERC) have actad in reliance upon the
viability of these permits, We submit a sevrious issue of taking
without due process of law could be raised by this ex post facto
imposition of the provisions of gubsection 6 on permits,

5. Section 42~-203C(1). = For clarification pur-
poses, we recommend that the words "for upstream depletionary
use" be Inserted following the wards "appropriate water"™ in the
first line of subpavagraph (1). '

6. Section 42-203C(2),+ -The c¢riteria to he con-
sidered by the director in making a water reallocation decision
present a problem from the standpoint of what weight to give to
each of the listed griteria. The statutory language provides
that no single factor "shall be entitled to qreater weight."”
Yet at least two of the five criteria would never be applicahle
to hydro projects such as those of my clients in the mountain
reaches of the Salmon River. Furthermore, the language of the
statute would allow the director to give greater weight to
factors not listed in his determination of the public interest.

We recommend deletion of the provision limiting the
director from glving greatet weight to any of the enumerated
factors. A public interest determination made by the director
under this section must - include consideration of the listed
factors as well as other matters brought up by the parties which
are relevant to the statutory purposes.

7. Saction 42-203D, This saection provides that
all permits presently in effect, except for those put to benefi-
cial use prigr to January 1, 1985, shall be reviewed for compli-
ance with this new legislation.

As stated above, we recommend that permits already
issued should be grandfathered alona with licenses, In any
event, if these issuyed permits are to be revxawad, they should
all be subject to exemption from the provisions of the propesed
legislation in all case¢ where no subordination issues ace
reasonably applicable to the uses involved.

The provisions of this section effectively grandfather
all permits which can be put te heneficial use prior to July 1,
1985, One assumes the reason for this grandfatherina is founded
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upon the logic that those permit holders who have spent substan-
tial sums on proving up their permit would be in a position of
putting the permit to beneficial use by July 1, 1985, Such
presunptions faill badly in the circumstances of sgmall hydro
developers, where the beneficial use of the water right cannot
be accomplished until final approval by PERC and final agreement
with the power company. As discussed above, after-the- fact
impositions of restrictions and limitations upon a property
right already granted, especially where considerable sums have
been expended in reliance upon that right as granted, will most
likely vraise serious 1igsues of taking property without due
process of law.

1t is our racommendation that the languaae of 42-203D
be stricten and replaced with a section providing for procedures
and standavdg whereby the director can exercise his authoriry to
subordinate water rights in the Efuture and for the granting of
exemptions under appropriate circumstances.

8, Section 10063 Section 42-1805(7}. We recom-
mend that the director's authority to suspend the igsuance or
Further action on permits or  applications 1In ovrder to ensure
vompliance with the provisions of Chapter 2, Title 42, Idaho
Code, be limited teo certain geographical areas faced with subor-
dination problems (e.g. upstream from the Swan Falls Dam on the
Snake River), and limited two certain type of permits or appli-
cations (e,g, old irrlgation applications).

We recommend that this suhsection 7 should be divided
into two soubsectlions, one of which would deal with suspension to
ensure compliance with the provisions of Chapter 2, Title 42,
Idaho Code (which would be limited as above recommended), and
the other subsection to provide for suspension on a more broad
basis to protect existing, vested water rights and to prevent
viclation of minimum flow provisions of the state water plan.
These latter concerns are of statewlde concern and aponlication.
The subordinpation issues contained in Chapter 2, Title 42 ave of
limited application and should be dealt with differentlv.

RESPECTFULLY SUBMITTED.

10th Street -~ Sgite 200
. Box 19640

B¥lse, 1D 8370

(208) 344-6100

Page B

Inc.




//77 C/fﬂlv‘)-ap“, r(“a-o’;::s ¥ @En_}'i:ﬂwaw

x/’{:"woz-vﬂe-a-m A #1e //fwm w.naf-a:f*rm Q e
",,ﬁ‘r*-?f/?ﬁﬁ:-‘:cz’ G’/w,,_/ufpmc.n‘- /a:-_{m,.!\ o, St

,44;// /éf-fcfs Ao ix:rff' S g/hwa. 0:4..43;
w/f:,_;,-'h [m /s C}aum—ﬁc:s,

;é%@e_ﬂc /7‘1’0._&)::(1."}“ Abb é«*e’w«. (7/-9-.,;/:?‘}1&:_:,‘ -+

Lo - [ "
‘f‘T‘,r/.fz s O — ‘ A %
b & fﬁ‘ ;a'?Lve* & D, —n?-“a_wr‘a\:“ Yer £ dery t”"u:"\ k=

5
R ri?f 125 CFs /;t?g,;mﬂf*;d‘ £ e
ey

e vsomy pvmom Y2 g em it Z)nrsrs R -

" - v L

£E (oo DQve fﬂe-r ,;;-fmw-zr_-_ NVEC ey e iv. Lo
o o A A Syotenn baing FToty selin
@mmﬁlhrfw:cf ,;'h ;f{‘w'-'f{-!-v ﬁ“fw:«"ﬂ“:l /-"f/bc' ‘74»’ Wdfi{f—u‘it—z
a’:*-m‘f;’v K!p:::ze'-s;, =3 %;:JJ«N /c,w,w /p/:-n:f‘ /;,.scz;-,-ﬁad
o> Aha poolet :3/7',-";‘?‘ J/; A vf_-;c:‘e»uu.rv‘ G oesee /)

zgw"&,q > WeT Yetuwm c‘i?f .‘&I}:kwaf!“‘wb‘)‘t’-—/{\



~ R

. Ry o0 e
/ é’?#u,apur’ 3-\_,,_4 "Da—,c--ff’:' 7Lje: /’\ru;\)ﬂ&j L@ -

N

M e fc:,as;‘r é/eu,
0;‘&\» Q;?'lwuﬁ:bkiﬁe;/g dﬁ;r?f "7"55‘3-:: "&cfc., E—‘H‘-F!:CT\?;_.S e

/.éehe./-/-‘/lﬂ Oé:\v;u@‘_r:[ f?ﬂ""\ e}f‘vﬂ‘jﬁcf'}f“ ,S.Tﬁ'ur(l}..i ™y T

':3 {ﬁqwet\fevqi
fﬁzwe.v C’.of{v‘-s O C’"?L[fr:-\, -/D.S"*.:E!_‘-;' j" ﬁ'ﬂd're TEs e

f 'C? Q) ¢
eTE Nusm s dev |

/ 77'/5- /J"vﬂw:'_'_-;‘:,c:j. 7 o tgwj,._-:, F@.'-w .

C’.D Ce ""t._ql’f =

L.-"Haj ;ﬁ‘fzﬁ{:’ e erf{.,hﬁ g LetwE ™ Lh:‘u'!r?,-u_(,/e;

fo-

CI—'O]&C'::{“‘;;‘H,K = “f-’_.
2. —’/f'j,z / h Ql"’ﬁ'h'_-.‘.e{ c?»-.d::/&-‘-'l‘bﬂf.:.'f, ﬁuﬁ’i.zc;(

Loresce [ jg/fg ,(;Q,:;-/- zasfrhcﬂc_ﬂﬂ g Qo /d

/v«";"ﬁ Y O{w‘ﬂc': L?ﬂg"td"g? Ef:‘-u"fbﬁoﬂ wa"./:uv-r:f:._,

aad IO venses D efew /T:h& . J'I."l.-»a j

! T et

-l ’ ‘
A Lo vt e pal b

4

if;?& iJ}? P



U

; . / . :
el e Shefe, 9wl Ha peiple snndd
Zédkef‘r—t
4'[1:‘. rca']é'ﬁ R,

=3 & Qu"hﬁ‘&kx(‘avm /fxﬂ}i -,’*H

faua“‘ z2F '7"'4:‘ 5},-,,.»., ﬁ:—./fls .ﬁ‘?‘vc:ﬁ-)"lﬂi-—;‘ o o

s / i ‘ \ ‘
Ledoce o /,?{’e: f-f*,:s ﬁd."“fw'f?’ﬁ:' ‘7‘{...5.-4 /%aw/owc/_z;

fe: uu'vmgf-\ ev“ﬁ/c(lb.‘f‘c w1 W'L’fe. f'-'bCL'?LDws awcll

L= O f f’:.v-"“!‘"{"""
‘\ r,.j-"’ . ’ ,
,»-"""’_‘;A ’5 /t:- vc:} 74'&‘: f’;’fir'f:.. o /] 7L[c; Cﬁ,‘vcﬂi‘(w"‘?{ CJ/df

<o

’ ¢ ; * '
s ‘//'ﬁ Ty /*:m.-;/ P (,.v,d’ & c:-/ﬂ/ des .{f'fo,a_r..,-;-_ —7=, e ol el i
/

“VIE

- jo—

/.%u*f- "?HE‘J-:: ‘7(%/5': aff‘rc:f-' %a"{“f' /po:':;:ﬁ:} J;/r:. 7
'7"4."»{4 /+ ;5 <a ;\)KPL zw,// dd-u-'.. E“HC{ +fcﬂ<= T WSloay
",7ig = eﬁf%zca-f/om 77«* /éﬁ‘ﬁ /9‘»'-'""1 Y Y«:f:ir»/uu:{

'ﬁu-f halid "74:'&‘:.4 TS Em o1 e " T -
, f _ﬂ}’}/en
® .« Yo



