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Januacy 21, 1985, 7i00 P.M. 

POCJn 420, Statehouse, Boise, Idaho 

SB 1006 and SB 1008 m.ATm3- TO SW1\N FALLS AGP.EEMENl' 

All nanbers of the Senate Resources carmittee exoapt Senator 
Kisbert. Fourteen rrart:ers of the HoJse Pesources cam\ittee 
-were also present. 

!]he hearing was chaired by senator Laird Nch -who explained. the hearing was for 
the purpose of hearing test:inony on the ll'D..11. ti package agrearent dealing with 
Swan Falls. 'lhe main ~ bills for consideration tonight are SB 1006 and 
SB 1008. Briefly SB 1008 \\O..lld iuFlerent the st.at.e's authority under the 1928 
amerd'IP-nt to the Idaho Ccnstitution to lirni t and regulate the use of water 
for power purposes. rt t-liOU..ld also add notice and p.t,licaticm. requirements 
when the Departnent of Water Resources receives a water right apPlica.tion and 
sets oot the nature and extent of water rights for p:,tver purp:ises. 

SB 1006 is to prcvide statutory authority to the Director of the Department of 
water Resources to suspend issuance of water right pennits or other action on 
permits or pe:unit applications when nece~sary. The bill would also give the 
Director the authority to pmnulgate tules and regulations • 

.... 
'!here were nine people who signed up to testify before the meeting with boo nore 
asking to testify at the neetin;J". There were ai;:prox.irnately 75 people in attendance. 
ini.e three parties mo wrked on the agreanant were also represe.nta:i; Pat Kole 
fran. the Attorney General I s office, 'Ian Nelson, rep.resenting Idaho Pc,,./er ~ Pat 
Costello fran the Governor's office. 

PAT COSTELLO, the Govemor's chief legal ad.visor, explained the bills are part 
of a larger canpmnise package that was arrived at between the Govemor arrl Idaho 
~ and Attorney Jim Janee this surrmar arrl late fall. The agrement came about 
fran a controversey over hydroelectic assets and other beneficial uses, especially 
agriculture. In the past several years interests have been at oods at how we 
~ould allocate the water of Snake River. After years of struggling over th.is 
issue the Governor concluded it was essential at this point to end this con
troversey if ?JSSible and to try and. o:;m; up with a fair conpranise that balanct?d 
the interests. The five pieces of legislation that have been int.reduced so far 
in the legislature as well as one that will be intrcrluced in the next week. or 
so, are the core of the agreenent thatwas entered into. In order to ilrplarent 
the agreem:mt, all of these pieces of this legisla.tion need to pass. Mr. 
Costello at this µ,int briefly went over the legislation pointing oot the 
varirus features of t.he agreanent and the reasaring bahind them. A final 
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benefit in this agre:erent is that hopefully agreement can be reached without 
eno.rncus litigation- costs to the state and power ccnipany and ultimately to the 
ratepayers and without an inord.ir.ate delay. If the legialation is adopted, the 
Water Rescu.rces Depart:rrent by the end of the yea:c will be able to bGgin 
p:rcx;essing application$ for '«ater uses on the Snake under the new ma.riagerrent 
criteria we have pro-poeed. 

'PAT KOLE, fran the Attorney General's office, said three results were atte-npted 
in the negotiations. The first, to give effect to the r;:hilo501=hy that Idaho 
water belongs primarily in tl:'l!:! state of Idaho and used here. secondly, that 
decisions as to the use and. allocations of Idaho water must te rrade he.re by Idaho 
public officials and third in the future in order to protect• Idaho fran i;:otential 
threats not only fra.n the federal governrrent b.it fran our ·doA:nstream sister states, 
we needed to get this issue ;resolved and present a unit!Kl front to protect our 
water users, I l:::eliev-e the agreamnt that -we have arrived at achievos all three 
of these goals, The :iJtt:ortant thing is that where the line is dra'Wn is not 
rregic, but what has been achieved is if the line has been dravvn in the wrong SfOt, 
the le;iliilators will be able to ccxne back and reclraw the linl=l in the future at 
a different spot. Believe that is an important elaTEnt of this pack.age. It 
restores control aver Idaho water to ITSltiers of the legislature. 

T04 NELSON, attorney for Idaho Paver, believes there is one thing to keep in rn.tnd 
on this,:--'Ihe approval of this i;::,ackage is necessarily chopped upr so you only 
see pieces of it no.,; am. then. in the legislature. Reita'l'lber it was negotiated by 
us and apprOV'e.d by the principles as a package and should be accepted or re
jected as a package. For }'"CUr infon:nation as to where the rest of the oondi tions 
for implerrentation are, a :petition has been filed. with the Idaho Pt.JC by the Pc:lw'er 
Carpany. The PUC has deferred action on that petition until the legislature 
has acted. A ~tition has teen filed with the FERC and the tinE for inter-
vention has run and to l'II'/ knc,,w'ledge ;there has been one inte:rvention by the National 
Marine Fishery Service at the Federal &lergy ~latory a:tnnission. '!he bill on 
adjudication was intro.iuced for printing tcday in the House and a bill on PUC is 
in the Senate State Affairs. 'llle Caripany determined that no filing was needed 
with the PUC of Oregon so none has been ma.de. 'lbe amendrrents to the .stato water 
place have ~ p:rq::csed to the Water Resource Board and they will t.e going to 
pw,lic hearings l:x.--ginning ne)(.t week. It is recCX]Tlizcd there are pieces of this 
agreement no one loves, but as a package, it is a rational, "v-1el1 h'llat'.!Cod, re
solution of the litigation that fostered the negotiations. 

MARJORIE G. HAYES, :tdaho Consurrer Affairs, sr:oke against L'1e legislation and 
'V,l01.1ld like:;: to see the S,,.,'cU). Falls water continue ca:npletely unsub'xdinatod. (lc1. 
Cf.Yi!} of the test.inony is attached) 

SHEm1 C'HAPI,.(J\.N, Director of ldaho Water Csers Association; Inc. , sp0ke in favor 
of the legislation. In a recent <.:onvention of water users here in Boise, aftar 
ruch discussior:, the rrerrbE!rs voted wit.11 the a'-:cept of a few m?lnbers, to supp::irt 
this pa.ckage, It the feeling i~ is tirre to settle this issue which he had 
fought loaJ and bard, but nw feels this agreement is a fair way to settle it. 
They urge favor<Jble consideration of t.he bills. 
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~!f> Cr. MILES, speaking: for the G:>ldert Fagle Audubon Society and the Idaho 
Wildlife Federation, was not in favor of the legislatiori as be:lieves it does not 
serve the public intere$t of nwt Idahoans ncr take steps to pres~ its 
fisheries, recreation, riparian, water fcwl and raptor values. Also the l0w 
electrical rates in the state due prin~ipally to the Ccupany's large hyn'...ro 
generating capa.city is an econanic valoo to lclaho's econany. {A copy of the 
testimony is attached) a 

BEN CAVAAESS, atto:may f:ra:n .American Falls, speaJd .. ng for himself, S<lid SB 1006 
is relatively non-controversial. Water users have no objections to this but hopa 
that the Diroctor of Water ~so1.ITCes would not keep a roritorium indefinitely 
but make sane dt::iciaions on f;lel:mits. As a water user and an attorney ,,mo ~rks 
extensively in the -wa.ter a?."68., he felt that the ove:i:-all package is a fair one 
fo:c all concerned~ as.fairly as p;::,ssible recoooils the conflict.ing uses for 
the limited .I;"esource of wat.E:r in this state, He oa:rm:nded. ooth bills and asked 
for a faV'orahle con$iderati-on. 

FRiiD S'l'&JARI, a water user, spoke against this ~t, a.s he believes it. sets 
upa"vehicle to givs our water to californii:.t. Mr, Stewart's testimony covered a 
11wide,. range; fran the bills in question to the history of he,.., this problem came 
about, He strongly opp:>ses the a.greerre.nt. (~ supportihg infonnat,ion he handed 
out is attached) . 

FORRe;.ST If.lMAS, speaking for the Idaho water Rights Defemse Group, made up of 
bUsiness people, agriculb.lral Jnterest, recreational intereat:s, professional 
interests arrl d<:lmstic inte:t'.'ests, spoke in support of the t1....o pieces of legis
lation. He said not all the people in. the lawsuit "Were. released by Idaho '!?Orler, 
but tney realize they will have to live by this a.greerrent, When the F,eQple of 
the stat.a look at this agreerrent, it w:::iuld seem this is the best ag:c-eerent fo:c 
the people of the state. ., 
SEN.A.WR HORSCH, ram sure ycur group has analyzed this legislation. DO you see 
holes ir1 this legislation that would give OU£ water to califomia? 

MR. HYMAS We do not see this as il. problon as the ?,,lblic interest criteria would 
caver that. 
JOHN PA'ICH., Director t Public Affairs for the Fatm Bureau, said as a whole the 
Farm B\,U"eau does support the ag:r:eet\"Em.t. 11:he BUreau has be!tn .involve:i in this 
issue since its inceptiort. It has been a very difficult isSUE! for the farm 
crnrrnmity and it has teen difficult for them to accept the package. It is a 
oanprcmise and I .,,lQ\lld urge the Ccmni.ttt.-e not to tamper with it. The follcwing 
polic.··l was adopte::l at our convention in Decenber ! ",,_ie support a state of Idaho 
negotiated settlerrent with Idaho J?~r QS a solution to the Swan Falls issue. 
'Ihi.s should include a cont:z.·actual agreer,ent by Idaho Power to allo.4 state 
appropriation of v.'ater for upstream develc::ipnent dOitv'l'l to the statutory minimum 
flOtt 3900 cfs in ti',e $1J1Tcrer and 5700 cfs in the winter at .Murphy. This also 
should include ccrr;plete adjudication of the Snake River and its tribut:.t.X"ies 
al:ove ~,j_ston to be paid for by an equitable distrib1..1tion of the costs aI'l'.Ofl8 
all said partie6 . '' 

JOHN RLlNF'I', attorney, representing t.rie Sal.rron River Hydro Carp,::my. This ca-r;pany 
consists of 27 srrall hydrop:,::Mer projects. All of thes8 projects are located. on 
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the main reaches of the nain Sa.lJt'al. and the Little Sal...trcn, all well above SWan 
Falls. All of these projects have ra::,eived preliminary pennit.s frcrn FEOC or 
exemptions or have licenses pending. All are tonda fide projects that am 
under way, He is not here tonight to attack the agreenent, but rather here to 
make .scroo ccm:nents an the bills that he feels t«:.iuld add to the overall agree
:ment and addressing concerns of the small hydropc,..ler projects. Mr. Run.ft felt 
several provisions affecting small hYdros should be clarified or chang-e:i. He 
expresse:i concern amut their water pennits 'which might be too short to allCM 
econanic devel~t. (Statement attached} 

PAT FORD, speaking for himself; expressed support for SB 1006 and directed his 
ca:rJIEnt.s t.c,,.,'ard SB 1008, looking at that bill £ran the J;X>int of fish and wildlife 
and recreation1 speeifically at the public intet"est criteria.. lie expressed. that 
this was a frngile package and hoped his corrments would be taken in the ~,i.rit 
of helping to m:ske' this bill a better one. His· c.'Cmrl!rlts were directed. toward 
the five criteria for p.lblic interast with regard to fish and wildlife and re-
creatton which he feols have not 'been dealt with adequately and feels thoy can • 
be dealt with without destroying the entire t=e,cka9e_ He urged the consideration 
of adding the criteria. i;na.t does rrentian fish and wildlife and recreation in·the 
sarre way hydrop:i,,er is mentioned. 

AI FOI'ERGIU., Director of Idaho Coalition, felt the electrical OOJ1E1,.ln'lers would 
l::e paying a very high price for the benefit of new irrigation develoµrent and the 
agreement could be made fair with an arren.dm;mt requiring ot.11er consumers to be 
fully cc:rnpensated fer the cost 01! reducing the Snake River's flow and for the 
cost of serving new irrigation or other major additions to energy demand created. 
by reducivg the river 1s flow. 'l.'he PUC! could dete:tmine what the costs are and 
irrp:,se charges on the new loads to recover the cost. ln sl.ll1l'('lary, the interest 
of consurrers was ignored when this agreement was put together. 

ARr MAR'I'INS, representing the Little··Pilgrim Irrigation Ccrnpany, believes this 
agreanent is a job well done and the answer to a situation that has been un .... 
resolved tor tao many yetlrs.. {Tes.tilrony attached.} 

'!here being no nore people wishing to testify, the rreeting was adjom:ned at 
9:30 P,M . 
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Hl!:ARING BEFORE THI!: LECISLATUlUi.! OH THE SWAN F'ALLS ISSUE 
.., ••" . January 21 ~ 1955 •- I 

Mr. Chairman ••• Gentlement 

I appeared before you last year on this issue and was the next to the 
last to be heard •• , Thls gave me time to hear Mr Perry Swisher of the 
I d~ho Pulll le. ·Ut i. U.ti(HJ_Jl,.ornm i SSi on .as he gave his itnpass toned appeal to 
t.hln body not to get 1n to this Eandoras box because 01· the legal rami
fications that would ensue :from a "taking 11 of a water right from The 
Idt.l;hO Power Com:ga"Q.I. ... • He warned that a Ciroui t Court Judge in san:::-
Franc1sco would be making a determination u~on a L4bject about whlch 
he had very little knowledge.,. That Judge would be determining the 
future of our water in Idaho ••• After he left, a lawyer, who had earlier 
identified himself as the legal counsel for a group of Irrigators. 
called out that Mr. Bwiaher did not know anything about water and 
this was picked up and repeated all around the room. I couldn't believe 
my aars, for water is the base or ou~ hvdrn-electric system in Idaho 
and Mr. Swisher is one o.f' our ~hree t.:ommiss ioners on l-inergy ••• To show 
his ability to assess a proble• we now only have to look at a case that 
is on file at the Public Utilities Commission. A Declaratory Order 
there is awaiting the outcome of·this Legislative Session. It states 
11 Rtgarding Agreement Dated October 25, 1984, among the State of Idaho, 
by and through the Covernor, John y. !~vans, in his off j_c ial capacity 
as Governor, Jim Jones in Official Capacity as Attornea General of the 
~tate of Idaho, and the Idaho Power CompanX··• It woul appear that 
the"Jdaho Power ComRany Offf,£,,ials. are puttina on public notice that 
any e1fect u.pon the 1_dah.o Powei; Cmun?ny•,s hydro generation by this 
taking process will not be grounds for afinding or an order reducing 
Ida.ho Power Company's present or future revenue requirement or any 
future rate, tariff, schedule or charge ••• One cannot help but admire 
Idaho Power Company's percipiency, for they are a business and must 
keep financially f1eaithy t but ! tremble for -the rate payere; in the Idaho 
Power territory, for we may very likely be paying for a dead horse, if 
this madness of dividing up anothe~ is resource continues • 

. \nother aspect -co this case is again in the legal area ••• If the Governor 
and the Attorney General of this State can take a water right that has 
been declared by the Supreme Court of the State ( opinion# 49, 1983) 
as being unsubordinated to upstream diversion and consumptive use, what 
is going to stop them or any future Governor and Attorney General from 
doing the same to you, and you• and you7 This is a dangerous precedent, 
both for now and for future gen~rations. 
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'rhere is another road that wo can choose to .fol.1.o'W .... On~ which would 
maintain the 6.065 cfs, which has ceen the aver.ar,e minimum daily din-
charee at Murphy ror the pa.st twenty threa ( 2'3 } yearn ( r1.:cnr•d.:J o! thL' 
United Dtates Geological Survey) and let it work for us to help re
place thu very scarce capital that is the root of ou.r atrur;r,;l.e to meet 
the economic needs o! our schools, our Bocial programs. our build• 
industries, and our ~ervice Organizations in Idaho. 
!"or there is a very exci·ting movement taking place in the :Jorthwe::::t.,. 
Our own Peter Johnson, who ~s you know is Lhe Di~ector nf the ~onn~vilJe 
Power Administration, is retu.rning the cheaper pralt~rencLl puwi~r to tht? 
pu-ollcto whom lt was., by law, origiw1.l.ly lntended ( stte chp 72CJ, 7½tn 
con rress, 1st ~t,S~ion, Aug 20, 1927). !le ic doing this throur~t! t!H~ 

nve~tor Owned Utlli ties of which Ic!_~ho P.~-, ';r-.mn:n.ny, is one. 

•rhiJ is the essence of the plan that is being proposed: 
11 The Firm Displacement Power Concept was .!.'irst proposed as a rat~ in 
aFA's 1985 Rate case. 1he concept would allow utilities to huy power 
from BPA to serve their J:lacif ic iforthwcu3t loads,, displacing power from 
tneir own generating resources currently used to meet regional loads. 
This would increase the amount of power the utilitias would have to 
sell to California on a firm b&tis. 11 

rrhe koy to this concopt i.s firm nowt?r; for the Northwest lft:i. l i tietl ho.ve 
been r..elling the :i.r surpl. us- non-.t'inn oner(~Y to ea.lifornla 1',}T,' yc.H.1.r~..: at 
unbelievably cheap rates ••• My husband and 1 attended an ~n1rgy Confer
once in-Seattle,· Washington whore this concept was under discussion. We 
were told by one of .Qill..farQlfa's Ene,!gy,Comrnissi~ne~s that they were 
huying non-firm nt>wer for "rnil.l.s 11 , btt t would be wil lin1~ to p::ty any-,strnre 
from five (5¢) to nine (9¢) a kw hr. ( depending upon our Skill in bar
eaining ) .f:or firm -power... Vii th firm pOWElI", a power upon which they 
could depend, they ~111..1.J d woth-b "1.ll thei1• cos·tly oil fired plar1 :.:..... , • 
At the minimal five ~ent ( 5¢) per kw hr we could suparinsulate 1;very 
homa and mobil home in the Pacific Northwest Utilities Service Areas. 
{ thus generating an additional source of enerey ) ••• '.J!his should be 
done without coat to the Consumer, for they have initially paid, throug!l 
their t.a.xes, for the development of the -preference power which will be 
sold by the DlJA to make this P!an possible. 

1\ Hurc.::i.u of Hecl.:i.inc1'tion \•/a te:r Hcnort for Hr·ov1n I. eo ::hows that over a 
fifty ( 50) year• period the:t·e have been ~even ( 7) d~·y years which ).eaves 
forty three (43) years with average or better water ••• In order for 
lh<? !nvestor Owned Utili tie!J to protect their own Concume.rs .:Crom rate 
increases during those short f.::i..11 yearo a sum should be set aside 
to pu~chase power, The true intereet, adjusted to inflation, could 
c~o to the Investor Owned Utilities i'cr C{).l tt::cting' •. hand.ling, and book .... 
ke~ping costs for this operation. 

Una more point ••• Thure is ver.y likely a poosibility that the Investor 
llwned Utilities will really get involveci in ~oing after ene.r·gy to market. 
A very negative conotation would baa nhift to the development of low 
t,eo.u hydro in the- anadromous fish t::p.:twnir1r: ntreams .. ,. IJ.,hose fish require 
pri!';tine water for spawning and rearlng -purposl:;'s , •• V-ie should consider 
putting in place the following: 
(1) A cno:ratorium on any development in the anadromous fish spawning 
areas of our State for we aI'2 going to need to restore that high grade 
pro-tian source for a rapidly expanding National and World Population • 
(2) We are going to need stiff building codes to protect the integrity 
or :::i· tJu.v~r-insula..tion program. It is my under~tal'l.ding from talking to 
some of ·tho people nt th~ l~ood Riyer Project that tha States o~ 1regon 
and Wa.ohington al:·~ady have theoe in place in anticipation of an early 
:::ita.r-t. 



• .. 

• • 

• 

ln summary it woul~ appear that we have the following choices to maee,ie: 

(l) To continue the suoordinatio~ of the Swan Falls water, whic~ by 
Court Decree has been datermined to belong to another ••• A taking process_ 

(2) Leave this decision to a lower court. where it belongs, hoy1ng 
that thay will sustain the Supreme Court Decision for now ••• let~ing 
this ~ater stay in the Snake t¢ nelpgenerate"capital for our schools, 
our social programs, our building industries, and our service organiza
tions ••• If, in fifteen (15) years or so, ihe vast agricultural surpluses 
have been reduced and ve would not be further jeapordizing the price 
fo~ farmers by over-p~oduction, we might take another look at this 
issue ..... for if the wate:r is left in the Snake fa,r the prod.uction of 
energy, it is not going anywhere ••• There is another very important 
factor to consider here .... California is becoming desparate for water. 
If our hydro system is working to produce enerey for them, they are 
not likely to cut their own throats to get at our water. 

may ,r,-,6# ::Z/p--~ 
Marjorie G. Hayes I 
I~ho CoU,~!:Uaer _Af:fairsJ4c .. 

WE C \TIE A.BOUT '!OU , 
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CHAPTER OF THE NATIONAL AUDUBON SOCIETY 

P.O. BOX 8281, BOISE, ID 83707 
Jiri1,1,ary 19, 1985 

T!STIMDh1" Of THE GOLDEN EAGLE AUOOBON SOCI.r:,-J'Y & 
THE IWO ',/Il.DLIFE FE;J:ERATION submitted to the 
Idaho Sen.at, Resourt'el •nd En:\lircmtl',ent Conud. ttel!!' 
on Monda:,, 'Janu.aey 2l, 1985 1n Bo1ae, Idaho., by: 

~. Harold c. K1l••• Autho:Pised. •poke1per•on tc.r 
both org•n1sat1o~•• 

Ch,a1nnaa koh and ld~'oera of thn COti=.itt••• 

Ky namt ia Harold C. Kiloa, re•:l.ding at )16 1ifte-enth >.ve. South, Nampa, 

l~aho 83651, and I•• r■pre•ent1ng the Gold.en Eagle Qlapt,r ot the National 

Audubo~ Society, and the Idaho Wildlife 1ede~ation ~f!illiate ot the N•ticnal 

Wild.lira Federation •t thin hearing concerning S.B. 1006 •nd a.B. 1008 in part1e• 

ul&r. con5e~uently we wish to submit the following ohangea and 00Ments to these 

proposed pieces of l~gislatian; first. thanking th~ Cat!'~~ttQt fo~ allowing ~s to 

pre1Dnt testimony ccmo•ning our view• regarding the Swan Falla cont~o~ersy. 

Relative to S.B. 1006. we re9ue•t that •t the end of the sentenee in .. 
s,ction l (3) instead of thl!I period after the wo~d Mwahr 11 a eo.imna be :inserted 

and the following worda be added, •to ineure an adequate supply of wat9r. at all 

t1~es. in all ~ajo~ stre~~s t0 ,upport the g&me fish fi~he:ry.M 

we propose the tollqi..'ing addition• and deletions to thiG bill's languge. 

Section l (S)(d) linea JO•J2• w• feel lJJdting \rJlter to only tho•• with s~r

fi~ient financial resources, aa the tanguage implies~ will preclude small irri{&• 

tori from. furth•r irrri1at1on deYelopnent. 

S.~tion 1 (5)(e) l1n• )4, aft•~ the vol'd use, a eQluu insto•d ot • perioo • 

adding,•and maintaining the Jport fishery in the looal •t~•e• in acgord.ance ~itr. 

the reool'IU'llend~tion• of the Idaho Depart~ent or Fish & Game 1 • 

(1) 
OOLOIN EAGLI AUDUBON SOCltTV 
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Seoti0n 2 (l) lin• 5 after tha words 11 mini:rr,uni flo'l' 11 insnt a. ci:w1n1.a in~tead or 

~ por1od a~d ~dding, •pro\'"iding Idaho PCNe~ Co 1 i (IfCo)'water rights for its 

914an Fall, Ila~ are maintained 1n accord&noe "'1th the 1983 opinion No. ~9 ~r the 

Idaho supreme Cou~t.M 

Saction 2 (2) line 16• 1f~er the wDrd Nid~bo," atr1kv tho rollow-ing s&ntence 

which ends cm line, 18. 

Section 2 (J) line 24, af't•~ the Wgrd 1Ida.ho,• strike the t~lloW"ing sentence 

which end• on lihf 26. 

S.otion 2 (5 & 6) atrike these two subs,etionl btg1nm.ni an lin, )2 and 

anding on line 48. 

Seotion J (2)(a, liM l) a.ftor words, 11shall eonllliider11 Z-fll\o'Ve 11 1" and 

ff111aint&ining adequate stream tlows to maintain the sport 

r•co:mnend.ation of the Idaho Dapsrtn:tlut of Fi1h & Ga• in the abaenoa of a ,survey 

for th•t st~aam or its atf•eted ~eachess" 

Se-ction J (2)(a)(i) line 15 after litOrd Noconomy11 t-$rllOYB 11 ;" and -add 11 includ .. 

Si\otion J (Z)(a)(i1) line 19 a.:f.'ter wi:.n•d 11impact ;" Nl'O'\l'il 11 ;) and ad.d 11 such .. _ 

eoah shall be fully born by the holdars of any M'-l'ly acqu1:r-~d -.;ater r-igtt; 11 

Section J (2)(1.)(iii) line 20 after word 1ltradition;" remove •·; 11 and add 11 to 

be defined au; thou per1ons liVing on the tai,µ.l.y .farm or within 100 irJ.les a:ijacent, 

Sect.ion :) (2 ){* )( v) llne23 &1't.er t.htt w0rd 11Mu.rphy ga:i.:tg:• 11 strike the rerr.ainini;: 

words of the sentenge and the next sentenoe through line line 28 a~d 1nsert t~e 

following ,no additional wat~r P•ndta w11l bo issued by the Director fo~ new 

irrigsted land develop~ent wit1l such I tim& a, all the agricultural aoreage ~e

m~ved fro~ ag:ricultu~,l prt;Jduct1on under any of th• O.S. Depa.~tment•~ acreare 

limitation programs art p~t baak ihto agrioultu~al prod~ction and the value of the 

parity." 
Golden Eagle Audubon/Ids.ho Wildlife testim.ony (2 ) 
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Section 4(1) line)? change ~l9BS" to 1196lM. 

We hD1':l this pr~po,ed S.B. 1008 violates the "Public T~ust Doctrine• relied 

upon by the Idah0 Supreme Court in its l98J Opinion No. 49, r•gard1ng the s~b0r

cl1nation ot IPCo 11 v•t•r :ro1ghts at swan r.alls. In this connection• ve res:piictfully 

call the cotD!llittee 1s attention to "the fact that the o.s. Circuit Court for the Dis• 

trict of Idaho decre•d in 1907 that the Trade Dollar M1ning Co. had a 10,000 CFS 

vater right t~r their swan tall• Dam, wbio-b IPCo acq'lli.?-ed when 1 t purchaHd Sw&'n 

Falla n.~ from the Trade Dollar ~.ining Co. In addition. IPCo acquired• 4,000 CFS 

wa\ar right, L1cen1• No. 14,362, on July 29, 1919. vtdch wa• 9 y-e•~• before the Con

atituUonal Airun•ndinent to the Idaho Con,Utution was adopted 1n 1928, which Governor 

Ivans referred to in h1s January 8, 1985> •state of the state" addreas to the ldar.o 

Legiela.tUN- • 

The •p-ublie Tru5t Doctrine" should not be Violated by the Idaho Lefialatu~•• 

If it does. such action ia tetamount tc stealing navigable wate~, llith its rr~ny ben

e£io1al use•, £rom. All ~ho people of the state of Idaho, in ov view. 

The Idaho Lt!-gialatur,11, doea not have tha Legal, let alone the MORAL right. to 

reduce the rl~w of the Snake Rive~ to the ext•nt that such reduction seriously har~s 
in our opinion., 

thei Snake River fishery ~low Sw'an Falls 'Da11'1.~nd should take note o;f the 1976 s..:r-

?ey made by the Idaho Fish & Qa~e.Depa~tment th•t & minimum average of 5t500 CfS is 

~eqnired in the Snake 1 & reaches fro~ Swan Falls to Brownlee Resenoi~. In additi~;i, 

ve oall tne corwr.i.tt••'• attention to the fact that the •••r•ge lninimw,1 daily flows o: 

th, Snake at Murphy from 1961 through i9S)t was 6,065 CFS and the •v,rage in,tl~~nr.ec 

tlow tor this aa~• ti.Me period ,ir,., 5.616 crs. •~oording to USGS ~ecords. Thus, re

ducing the flw at Murph:J 'Will be oataatrophic to not only· the n.ehery below S1-nm 

Falla, but the hydroelectric gen•rating capacity of IPCo•a major generating facilitie 

a1nce B~o~•• requires )J,000 CFS to operate all 5 of its generators at full capae:· 

•:nd 2.0,400 to operate tht 4 •-ller mu.ts at f'u.11 gene:rat.ing oapai::it.y. .A.lso, or. Jul: 

l, 1977 the :inf"low into Brovnl•• Re••rvo1r would have been only J,111 CFS if the flm 

at Murphy was 3.900 CFS. In addition, we would like to point o~t that on Deee~be~ Jl 

1984. IPCo had 2;z,S92 custcmera in Idaho, er Vh1ch only 10,;8J were irrig~tion cu5• 

t0fflttr5, or 4~ of IPCo•~ total Idaho custoa•r•• Fu~thorrr.ore, it ia ou~ view, anr 
Golden llcl•/IdahQ Wildlife teatiaOD7 (3) 



IPCo i~tigation cust~~•r, who doea not intend to expand his irripted land fal"'IT'~ng 

o):)lr&t1on ind wheN ele~t~1cal r•tes affect hi• farir; 1s profi\101lity, 1$ at p-eat 

financial ~isk, it the Snake'• flows •re reduced to J,900 CFS, tor most assuredly 

,W, IJ>Co 1s 1rrig•ti~n rates 'Will dramatic•lly 1ncr••••• a• will the rates to ell or the 

,~ 
' 

I 

Ne, 1008 
other r:laues cf IPCo 11 au1tornors-, it S .. B.,.._h enaot-ed into law in 1t.s prner.t foru. 0 

Fl1l"thennort, the commodity prtoos 1~rigat1on f•m•r• will receive, 1110Bt likely ~ill 

be less if additional Jereage is put irito irrigat1d production, espoci~lly in li1ht 

or the propoaed reduction 1n Fode~•l price aupp0rt• in th• upcollling F•d•r•l far~ bil 

We again call the ooud.ttee 1 s att.nt,1,on, 'ba■tK:l Oil. th• Nquired mininn.1m £low !01 

Brl;i'Wl'l.].ee i!eservo1T of 4,?So c::rs. the lld.ni.T4uffl flQl.r at Weie,r Gauge, th~ active 5torag 

ot Brovnlae ReHrvoir can bo drawn down in l?.4 di.ye 'Id.th 111 S generators opera.ti 

at !ull hydraulic capacity. or 1n )1.5 days with only the 4 innaller units operating 

at full capacity. Will the upstream developer• ba willing to pa.y fo~ the ilrlported 

power IPCo will requin to •en-~ 1t, customers du~1ng th• rest of the sUJl'~T.er seescr. 

W• regatd it as the duty of the wgi,lature to p~otact ALL of Idtho1 • c!tizens 1 

rights to adequate Snake River Water for prtsel:"Ving its fishery, ~ecreation, rip.aria 

water fowl, and adjaoant ~aptor values. In addition, the ooffll"'.J.ttee and legislatu~e 

ehould t•ke note that 111&intaining IPCQ1 1 1011 electrical rates, due principally to it 

large hyd~o gen•~•t1ng gapacity1 ~• 0f •• great an eeono~1c v&lue to Idaho as is the 

raising ot iurplus agricultural orups. on which Idahoans as well ie all u.s. ~iti~~n 

who pay Federal in~m• ta.xas~ a~• bfting taxed in the form cf Fed~ral C~op Subsidy 

payments, or other .fa:t11r sot a:sida p:r-ograms, (see ou:r exhibit No. l), and noting f'.:.r·. 

tber that i.n 1984, 677,94-8 acra, in Idaho w,re held 1n th• Federal PIK or ACR or 

ACP progr.,.. Further11ore, the Zilog Company of Nampa recently h,111 stated publicly 

that one of th, reasons their plant was located there was due to the lov ~ates or 

IPCo, '!bu£, low 1leotri0al rites for in~uatry are beneficial for Idaho 1s econo~·• 

lci&ho- 1 elec:itrioa.l ratepaye:ra i;hould not be 111,ade the •aor1fiai1l lainbs of II rri-

cultural land developers• T'htrefore, tt.r .. Chairman and Committee members. lfB implore 

you to hold s.B. 1008 in comznittea, tor by no stretch of the 1,ugination can it be 

determined it, passage will~1erve the •Publto Int%•~ ~t1 of most Idahoans. 

Re.spe0tr"1ly submitted, Ml.-::/}. 7J .&~rold C. Miles 
Ooldtn ~gle AudubDn Sccie Idaho Wildlif• Foa,ra on testimony {4) 

Thank You! 
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Prom, Frei R Ste~a~~ 
Rt. ~. iJo:r; 4-Sl~ 
J•ro~e. Idaho 83)38 

?01 ~•m~t~s ot t,e rirat ~•~lar ~eseion of the ~Bt~ Idaho Le~i~liture. 

Jat11 J~n. l4, 19~5 

Su~ject1 Im~lementatlo" of Go~ernor John V, Bvans I Ji~ Jones 
A4~eemen, wit~ Idaho Paw~~ Cam?a.rty. ~a n2J I~pl~ment. 

Greet\l"l~SJ 

As a ler,nd~nt in I4aho lows~ :ompany v. State of Idaho, ~1a 
'.iounw ':lvil :,-ise ffo. r:2,137 (.:Jwan. :1''3lls ii l) a.01.i in Idaho Power
com~anv v. I:t.t'1o :.>«plili:'t::lfl'lt or Wa-::er Re.rouraes, Aca :ount•,r :iv.U 
~as• u~, SL)?S(~w~n Fall~·# ·2) 1 sa~ to ye~--~~ 

.£2 ~C ! U'.PLS'•".'!t:'i! 1t-u:S Mi ~F.D$~? 

If' ,VOi.i ,jo YOU will pla~• 200, ooo hol:ta?:'S of !daho Wat.er rights in 
jeop:\dy. r ra(~r :tou to p,lge u.1 Sta-:e '$liter Pl.:ln Par,;, two. ·<1oout 
<15, 000 or 9,:. pe'rc~nt of tr.e ednin.1 ~$1!D or w~-:;1n"' are r,ot on r~co,r;;t 
an-i it'~ s.u·~jeet to soil'-. f.'utut'e 1.et.ol"!!'l.ir."'-tion. ·• 'tnLs \<later Plan w.ts 
adopted bv t~e 1d,~o Water rtesou~=• Soard in O•ce~oe~ 197~ an~ 
rler:lar,!d to 'b8 1il'lfi law by tr.a Idahr, .)U!)!"l!ma corJ!:"t il'l .Sh'a:n FaU:.i .,; l, 
In 19?~ ~he Le~islature ~•ssej senate oill no. 1~22, !daho code 
42 .. 245( ue tnc:losu~e) "?•ilui-• to !Ho claiP.J wa.i.ves and .rtlina~is•~es 
ri~ht,.. 1'he euto'('C' '1.!\te tor t:i..lein~ ..,as Si!t at ~-304)8, -;~.en 'nun,e-1 
to .-;-JO-l9S4 then uiccen·ied to 6-)0 ... 19:35.. T0 date only 9. 000 have 
filed. l1 ~.ooo more fil~r ~Y ~-30-19?.5 ~~s~ 1~avas tht 200,000 up 
ror F.~aos to anv clai~ ~u~1:1er. Ken J~n.~. state wa~er Rtsoure~s 
Director, :ia:stiis-:ifle:l. th"irit thiii ~.rr~:-Sl'l'l' is imple~ented ~nat 
h, will S!;Ji:-'t 'lijudic!.ticn O!'l July 1. 1985, the •.iiy E.f'ter the cut 
off ihta t'o-:c r~ lei~. At th-S,s :1ai:.e cla1:ii Ju:m:ii~: ca.n C;11!',r.ience, 

I rr>:rtr- :',·nu to the 4''.J~;';S':'<:?l'fi', 1:>a.te 4 Par:-t E. "!::or.i;,a:,:1•s :at>iHty ~o 
pure~~se. le~se. own, or ~h9•wist •cquira water t~~~ sourc,s up~ 
&":r•·:un r.ir 1 u ;tow1:ir pHnts :inrc.::>n'le.:'!• 1 t 1.0 a,nd. 91!.St: J.. ts ?1\118!" 
pll>lri',s 'r:elow :,11net" )Ul\ s~nll not ,.., U:i:i te,j by 't.'!lis o.~rl!-e!l'ltm~. 
Sucl\ fl.ows !Jh.a.ll 'b~ C.l:)l"L:Sidet"e::i t'l1A,;--;u.ati0n, resultin~ f!"0::1 oper-ati-::in 
of '.;Om'::)atw f'lcU.i. •.ie.s. • Whllt a !ltri\n,tletto11 IdabO Power will have 
on t~e people o~ !1ah~. All they will "-v• tc Jo on July 1st is 
0·•tai21 ,1 up to 111te computer relt.d out rrom Karr Punn 011 thOSQ ~hat 
h :JV<:i n1e--\ \ni t"t0.'Je tTl''l'e hava f'l0t file l. )"oU :to!lt t"ni!'.111: t'.i.ey would 
~o 1t17~ J~~t ~on~ii~~~d the ?,~O~ w~to~ p•!:'l'llit ~nide~s ~~a~ Lfi~Y 
fil•-i auL t .v.en1't 111 sw:;in ?Uh ii 2. Nt~~ty pu cent: or who 11aJ. -~ 
su?a~ior rir.~t to ~hair Jee. i9~z (~~eir licens~ exp1r~d in 19?0 
•ta!." 50 y,a-rs 1.:,:i ~i'ley were not bsae;t I naw one till H~-'} ·i•ney 
ha.Ye httl:l t~eo 901 aa :\osta3:e to ;r·y to £oraf this A:il:::EJ:ENl. 

1 "."ot't't' vau to !xhl.1:i~ 4 of ~he. ~~!?!i/3Nl'"AN AC:1' <1 .. 502!3. A.Ltl.)CAl'ICN 
O? OAI!'i OPNi .i U.~ CF 'fJA'!''i:~ ~!IE1, • What ;,AJ.~'?'??? I also ref11r 
yau to ~:<'1lili,t S 'lf the Ml~~E,t:!tC' .f·:'.::'i'!O.N Z ~a Id::tho Pu~Uc 
Otili tiu :o."l~i:J.tion. .shall ~~ve na Juris~UoUon to consider in any 
proceed'iri't, ,.,. ... et"!e~ !.:11J·t1.tutal\ r,efp,re or "'lftl!,r th9 e~fecti.•o ..iUe 
c,f \liilJ '\ch •\:'l'.'f is5Ue a~ to 'lll\et~lr <\r,y el.~~~r1.r:: utilit)I, (iMl1.1din::, 
I,1a~o: t'owa:r C0mp:1t1'11"). shouU M\1'1 or could. hive tn:·esei:-veiJ, maint~.in:!'c 
or l'.'.lrO-;;e~ t.1,:I i ~iJ watB'!" l".l!fhts••. 

~;:ft S;i.t'l c-·,t:.Lil ON~ and SWAN FAUS TWO a.n;l thh a\:'iir~E:,::ENT??l?'??'1 

M\S"ll'tl'-..._1'0, r,\!<E ;i_N.\~j!: ~11/~'ii W-6.r~~ to ·':ALI!l'ORNU r\ND~~IZ◊N,\ 

~o"side~ thl follqwl~g r~cts~-

.,rter 20 ye'!.r, or 11 u~.11.tlan the lJ. J. Suprc~e Court 3W3rlieJ 
ArUon" MH of ~~H tornia •1:1 1:1.:iJu iioauu rir;;ht in tr.e 
'.:Olol."'t•1o '.\iv&:-. Thi!1''! wue~$ wi.ll be. i.:·\ken :1.t thr: c0111pletion 
of i.i'\e CAf>(Ccntr·,1 ~rilc,na Ptojec; t) in tnit neu tw() yur11. 

i:ont 
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pa•• 2 s~~w~~t•~ l~tter to thv Lt~lslatu~e 

tn. 19,(4 l'l ,ut1st.,intial nu.:::i:ier or ~:1saive in~'lrl;l,'!!,Gi:-, w~ter -:.:-an.sfe:
$-~.,amtts we"e ,1p"J.1med at!a:n;;t.init to p,r<i'd 1() a sol1.1>;ion fo:-
tn• W'l.1:• ~ nro">l-,m:; of ~h'! P."lCi ric S01.4 :i'LWt$ t, Ste orir.:losure. 

1eo. 

Ja.n, 

. 
1;77 

29, 191.1, OQ't'"'':":"ll)t" :b;,~!"t I!:. Sr.i"ll'I i:,3.lhr.1 .J. exf.:?'aor•iinar-y H!l:Si.Ol'" 
of ~M t-:i,,.._,·,-::even~h le,;Lsiat.wrfh ~!e. OOYl!lrnor Sm:.,·He, 
exah\ri".!: -;n ~ '.i lei?i-U:itu!"P. ;;ti.1,";; he h,,.,i c,11,·,i ~~• S•:u:.ion 

-prim'\t"ll" !o ,11s~ua.s ~h~ 01.tt~i le t"!re'l.t to I.:ia"u> 's ·11aurs 
a.n.l :li-t •,,:-nl'l9 to CO'.?'li°: ,~ tnis t'li:-eat. As a. r~~ult or t"lld 
extrloflln~rv ~~ssion the Idah~ Wata~ ~esour¢t Boari w•~ 
crBUa:.1 nv C')nstitutii>n 11."!len!men~ (Artivle iC'i', Se!:tior. 7) 
"!'hey, ~".e Jcar~. "'-~s -:.0 !crr:ula.:41 &n'.1 ir.i;iLel'l',tnH, 1 s\'Ste 'flater 
plan ~o ;iro~,ct !,I.tho •s watar. 

2~, 1Q7' -;"loi~ S~•~t~ ·sater.- plan .:. P1.r"!; two was pr,sente:.1 ta t"ie 
Ci;i,tn~ o~ ldaho. 

1977 t~a.LP.risl~~ive bodies of th~ First ~e~ular teasion forty
rou:-t!'t I.e=-:isia.~ure rectivej :1.nJ ~ejf:=!ted t.:1e Stilt Wa-:er pl,h1, 
Senat~r ]~~-J !l,.d.,t ec'ioeJ thd!' f .. eliri>~s when ,u, saiJ "ter: 
:ve:a.:--.s l\t':() I !".-al?1 C-:;-9ate •,he- W·;1te ... ~~ :ou!"c2 3oa·:-·J "i.11..: c~.·1r.:;1'1•.~ 
t~~m :o ?~OtQc; I~~no•s wa:er~ 3nt ~ow t1ey ~~ve ~n~e 
,lli:ne :rl ~~ll'/. Op!)OS!i -:.e. - i'hCJ fe!!lih ~s or ..5enator .3u.Jfe wers 
so pr'"1Vel-'l':'1'; wi: 1 t·"le ~er.i~ers Qf !:>oi:!1 tl\e ~ouse an-J ':tHt 
S~n~t• t~at ~n~y ~a$se1 ~.a. lb (Section u2~17Jf, Ijir.o Co~~). 
w=iio>t l)ro·.'i ie ! ~'1 .. t ~hB ~tate \'l'ater ?lar. shoul; :-.ot '::ieco,i:e 
,atreeti ... e un~.Lu 11.pprove l 1-i·.' th-! ·Leds1::i.tu!'e. 

19?8 t':e 3!'.!co:,·J ::te-~ula!" susi:m M: :::h"l ro::-w-ro.irt':\ L':!'_;;isl~~urn 
pas119j 'louse Co!'!C1.1rr-"l!'l'C ~aolmion N. 48 (~2-17.)SA Id::i.ho :-, .. 1 
The '-les,l•J~~~n ~o. 48 !l::t:1::-usej ea--:h of '::h" )7 pol.icies :,!: 
th~ S1;tt-:.,, ',fate:-- Pl!J.n m.-,kel~r. -:h~ ~ect · ti:i~•r cha:-l~es ~o ?!'o-:.ect 
ld~~o wa!,-J ~~! t~uGlY ~11 ~r l~aho, J~ so?~~ \~~tt~J Ci 
..,~ L~GIA:•\':''.I ! ":''i:".!iJT:i' • 

3enatri ... John P!W~v filt·1 a com;nabt a1,:ens-; I?1;r::(!i.J.'l:J ,~::iue 
Utll1-.i~s Co"lmi.ssion) 1:o tor-ce I 1ai,0 Po·.-,9:s :o. ~v pr-o'!;ect 
t!udr:- -~·/1".'o "?.a~e '!' .. ,,_.., '!:ei:"l:t ..!~µle-t:.a,;.iM. I=a o Powe-r :1'e:-i 
rilel'- ~ ~o::ipl:lbt (+:::nse tit>. "22J7, co;r.m::,r:l.r knew:, as .::i,:;..-; 
!Al,L3 Cif.:.:) a!!,'enst Joh PtHt\'e'..I an I all "is i_,e'ti'tion si.;;;na~or:.H, 
t,--1 St'tte of Tjah~, the Wa~e!' ~e •ou,r:♦ 3oa!"i·, -ch~ I.FU-::: 
a pur.i'oe.- :anil ;::,111?'3.l'i.)ts, a nurihe!'· :,f 1n:1i•ti3:,u:.ls a11d .;e;:::'I --C::. 
Tlilll w~s , two p..i.!'t. cor.rpla:.n':.. Th'l !'1,::'St pa::': ·id.:ireu:l the 
W'\t!)r t~'l~ t,-. la!'en,l:!l'l":S sup:1111.H·, W'i.$ ti:<ei:i:; .'!",o·r. ! Hl"IO 

?:>we"•, ·, .. irt'l ~:n ... e. fl'le seo::,n1 ,~:-t coritts'::a:! -.: ... a oons-:i ~-
utioruU -t·, of i{.l. -14 that ~~ve the. ledsla.tu:-a th;:i: ov~r,..ie,-, 
or t.!1? 3t'l"'.;!! '1h.t•'" Plan, 3otr ;iaru e:i::i@ ·::iefci!"tt t:ie :.>1.s-; r\ :.--:: 
~ou~t. J~SBQ ~. W•lt~~ p~~5iji"~• ~~ sepA~~~~ ~ntl~i~s. 0~ 
ti-\, fl.tat ;i11rt th:l J1r;1i;e 6'r-.n-.:eJ su:nr.11!1!'".· jud,Fent ~old.i.11~. 
ln ,u::in~tt, tM~ th'l Plaintit't'':!!i ;i•Jl'ln :l'~lls ,faoer ri.;i:l:ts ,,..e ... 9 
SU ·11r I ll"\'\':.t 1 t-, U!)S".:re,~ ·l'3ple ~ion ov t"i,, ~Olde:-~ or junio!" 
Wat!:!" ri":'l'!I, ~ros!l~a~!)eah! "'P.t"t tr.~r ,rt,r file·i -::o t~e 
3uprime :::')ur~ i,f -:he s:a.te of Ijano w!'lo r,ve.r-sl!!.i ~~e lowe~· 
court. !-:OUi:--:-~ th~': 1 !tho P0'#:-1:""'::: ..;1.,~l') :'.11ls W-H·~(· r\.~:•1~d 
h'i!od not p!"eviti\tll:1 been su'ocrdirHlt!!..1 to upstrttfJll depleltitH'L 
'ln-J .. -'?!1\1.!l,ii.l"l{ th, e,.!r!t for a factual de te!:'lllin~tion <is ~o 
wtteth!!~ ~~ose water rl.1~u a1th01.1 . .-;h fl.Illy veste.1 in:5. not 
subor:in'.l!l'IJ. ~:i~l n·wert:'1o l>=iJ bee:, u,,"lnJone,1 or .:.·ori'.:iit':l~, 
and, if so, to wh<\t .!e-•1,ree. ·rhle a0Uon :,u no·., :1un pi.r:: 
on :a sr.:iv of motion- until 7 J;1.ys a:'ter t~is le,:lsla.i:.b•o ae:•::iio: 
30th coyrt~ ruleJ ~~~t inat~J H.E, 14 w~s unconstitutional 
and ·;:~e~e (:,!'~ ev(!rvt~.tl'l,f :hU t.hti 1e1i~1lJ.iure had :lone -:.o 
P!'Ot'!'!<:t !d3~o waters w'l.s '";hrow1' 01H ";.!'le win:iow•. l ask .vou-~ 
Wi'lv ,1u I:l:\ho Power C,u,cerne.1 .:u,out IH1Vein1 :he."Jfr pro:a::::i.o".:1 
in· th@ 'ia-:.!!!' Plan?'?'?? l'ak~ wat.l":?" ~o Cd.li.[1:1rnia. How?'?? 
.::onsi::iec- thit rollowin~--

J tona 1llr11.Jv autllnod 1n the fir~t p~rt ot t~in lttte~ a1 pa~tnlnin~ 
to tho AJ f~-~'.-'EN't 

oont 
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ln. his o?1n!ot'\ on/s-;-:h"i hLLJ o:~ Ju.4ite :ALlsn Snepa::-¾ sou ta 
-:rt 1~ ll!l'l'tt?i to !5how t):;'l\t Fl': (~tl2e't"al. 51-0,var C1:t-m:a. :"or-erunnn 
i"fi:;\C) Mi i.nlf.istetl on l1U.bor.linal'.a1t or the [daho Pow,r 's thru 
HtUs :::aii110.n i:h,.,. ~1: w'nftn the lllf1C 1.ssi.aed tne Ito Y"e/\rs Swan ~1 
U.ea1'1st. in l?,l 'tl\ay !fot.tH nat subornina'ta i I. HOW fHC! PO~ 
CAl.l?D'ti~'A. ?or:u, \he w~t•~ p-9~ Sw~n t~lls ~tit d~-w na, 
have '!~ :',;Q 1311..st th.e thr'!t• i.!.rl;!ll J11111s ue•P~ for the minbn,:a. 
llftt'tOl.'!1 tlow. ( r:tt'l!l' to pla~} ·. 

, :>tie. ·15. 19':12 "!.'om Nal11•1Hl, Ui\.,Yet?' f'i:tr I.S•ho pow1n•, nnt. a 1.etter(cap:; 
el'\Clogad) to all ?ha ~,ten¢~~~, counsels in s~AN 1.U.L~ OH! 
tn whi~h ~e ~~Y• th~t nan, of-~~ ~tterdllollta •r• ~oin~ to 
a::rpe,41 ~tte co~rts r~ll"~ oh in~ syhcr~ination of \he three 
l'J,"';i:e (why 11!'1.1'-l.ll.d ";!\t d.e!'al\:Unts? wh:, not I-tar.a Pow'!!r s;:;iea1?Jdar 
then tl'l"Y•. Ua.'1a P0w1'.r' woul1 lii<e t~ hoo'.,;: up ~oma i.~ri~at.ion 
p~~?~ betw,an Jw~n ?alls J~~m an1 th• th~5e lower d;!!Qs. What 
h~ dovs not s~y 11 it it ta •c~e ,farmer t~at Wlnt5 ~Q ~oot 

. -up .. ll ~un t~ai 'Jolrae. p·1"1" Pt.z:'IP or caU.tot-nia 1:0 hook up einoug.'1 
pu:119, to ,,onvey ti ve ,t0 fifteer, mi tl.ic.n ao:r• i"ettt of water 

· to C:ntrol"ni'-1. •~ shown 'r::•1 1;!\,1 ent:los~.i ~orH':f.'hd. Snake-Colcratto 
ProJr,ot pler,. 

J'i!c, 28, 198) tdllhC P01'fll" 1'!11:d. S'IIAN FAL:t.J 'l''tlO (Case Ko, 81)7$) 
a~en~t 7,-::HJo :i9!'•n-:l"tnts. .i\s s";;li\:a,1 tarUe.r in tjis le·u~r 
90 parco!'tt of' t·,e:n a-houl.rl nit,ve-r \u,n1n tnclu~ea·. Any one 

..... wi1;h. ii1etn1,s ··le(ol:'« td.ah.c ilow•r rec■1ved thaU• 40 ye,ar _ 
l1c1pnce in Je¢. 19Bi s~cul~ nevar been ~nc1u1ed. 

19i=.e a· 1en ;vn.r :T-Or'-trn:•ium on •,q,l!!!'(' div,1-rsion stu-.1111$ W'lS tiut 't°!t:'O~!f;h 
,:he· T,1 .. -:.. :t'l!H•;~•Ufll. tn · l978 t'-:h: mor1.i;or1u."ll ,vas o:tfll,"h.td for 
another ~~n y1~~• to run unt1ll 1916, 

19B} :lep 1Q1':P."t L ,m:,:nara1no, r1, .. i:;au.ri:i:rnh. intto·\uc(l.:1 a 'b-Ul to U.f-t: 
. th• ~ent ar th~ '.ll1Z"!ltcriwi. 

l9JO"s Pawe~s rr-o~ ~~i to• A.rlgles ~rea l~~ally ~tole i~e wa~@r f~o~ 
from t.·:~ Cwan .:llv&i- Valle~,. r!'Hllu :a,;oa tne sa.'l'.e Pow,!"~ tn.~1; 
are aft~~ our w•~•rs, 

._,.. - r . ~ .. . . . 
. ' . 

I ask--~11ino ha, bee!"l in •ca.hoots• with t-'1ue PoWilrs fro:a c:aU!'.o.rtt!a 
8ft•I Arhon:s to lt~.illv &i:111.1 a\l'r ~n.ters. They s!':ioul.i bf 
•VP61'.''lrL1:. -,;o an·rone WM' wUl t::s!Ce tt.:e 'bl.tndera off a.-::t look. 

Is it taa late ~o .i&V'..t ou.r 11r1:t11r??? Al::iost b\l";; not Q.ulu. 

Wh.llt -;a -lc??1 

l, 

2 .. 

lb~ow·tni~ Jo~n ~van$, Ji~ Jones Ijlho Powar Compa.~y ;om?;!N7 
.in t;, t~l=in C'!ft whflU 1 t ~t10nt{!I, =• ~e~3te Sill no. 1~22 l~~ho co;t 4Z•2~S{satenelosure) ani 

t°l1.Hs ,:;ir~v~nt inr; t;l'!\ho Pow!!"' or At\" ot~er 11\i!Ih-blmter • tram 
el•l~· ju~~in~ 200,000 I~•ho w~t•~ r1~ht,. 

. . 
). --Al,l.11•r i"AAH 1 ,i,i,,1-0~ 1'o0--fla l'lU1'~\ca ti.a 111"""..-~ e11i1•& c..a s"' 

i.f wl:ttrit .. ar !'IM Hr,u Ptt,:-e. ::a.i 91:@t thlfiT" f'i:;;it'tl,.. 

. .... · 



filed shill be foN·ardE:d to the cla.1rnant b,r tht- departmem of ,,·ater 
resources. Such claims may be corrected by the claimant only by filing c,f an 
amended claim in the same form as the oriJinal, \\·hich shall be recorded and 
numbered by tht department. the same s.s the. origir.al. and for which nci 
additional filing fees shall be required. U,C .. ~ 42-225b1 as added by 1967, 
ch. 338, ~ 3, p. 974, l.C., * 42-244, -.s c:h"-ngeci and amended b:i,• 1976. ch 
~ 7, p, 884.J 

Compiler's notu. This i;qction was redotpaied l!s f 42-2H br ½ 6 cc S.L. ~ &':6. 
formerl.)' talllpihd 1Ul § 42•225b 1111d 111·11 ch. 34b. 

·- - ■ ....... , .. .. 

:w Ills 42-245. · Failure to file claim wah•H and relinquishes right.~ Any 
person claiming the right to di"ert or withdraw and use waters of the state 
who fails to file e clahn as pro,·ided in sec:tion 42,243, Ids.ht> Code, &hall be 
condu.sively deemed to ha.'ie wai,,ed and relinquished anr right, t:tle ot 
interest in s.ald tight. (l.C., § 42•245, as added by 1978, ch. 345, § 6. p. 854.l 

42-246. Filing of claim. not deemed adjudication of right _., E•,i• 
dence. - The fiHng of a claim does not constitute an adjudk~tion of ar..y 
claim ta the rl,iht to use of we.terr,$ as bet,..;een rhe wau?r use claimant and 
the state, or as between 011e (I J or more water use t'1.,imants and ano\htr o, 
others. A statement of claim filed pursuant to fection ·12-2~3. ld:.hc, Cod~. 
shall be admissible in a general adj1.1dkation of watE:"r nsht!:1 a~ t;-,·idt:-:re D!' 
the times of use and the quantity of water the claimant wal- \\ ilhdi-awine; or 
diverting is of the year ot the flling, if, but only if. the quarnitic::; of watl'r 
in use and the lime of us1;1 when a c:ontro..,.er~y ls mor.ted ..il'e 11,i.:bs.tt1n,ia:ly 
in accord whh the times of ~so and quantity of wate1' r:laim~d in the (;i,nm. 
A claim shall not otherwise be evidence of the priority of lhe claime:-d w1.u er 
right. 11.C., ~ 42-246, as added by 1918, ch. 345, s 9, p, 884.] 

42-241. Notice of ch.-pter pro,·isions - How g;..,·en - Requil·t.•· 
ments. - To ensure tha\ all persons ref~rred 10 in 1;e~-:.ion~ 42-24'.! and 
42-243, Idaho Code, are notified of the provision$ t>f thi.s ch:';lp1er. the dt .. pat\· 
ment of water re.source!'i h•; clirected to gi"e noiit:e of the pr0,·1sic.fn~ cf thi& 
chapter as follows: 

(1) rt i:.;hall r;;a\JS-t:! a notice in writing to br." placed in a promlnenL anc 
t·onspicuo\ls place in at least one ( l) newspaper pubiished :'Ind of gt-neral 
circulation in each county of the stite, if there is such newspa]:11;'1', otherw1s(• 
in a newspaper of genera.I circulation in the county. at least once eath year 
for five (5) con11ecutive yea.rs. 

{2) It. $hall cause a. notice ~ubstantially the same as~ notice- in writmg to 
be broadcll5t by each commerc:,al te\eviiion station opera.ting in th~ s\a\~. 
and by at lea.st one Cl) eotnmercial radio st~tion operating from Heh coun1y 
of the sttde having such a station. reg<y\arly, at six (6l month in\1:n•;lls foi· 
fi\l'e (5) consecuti> .. ·e ye.rs. 

(3} It shti.11 ea1.tse a rioti~e in writing to be placed it'I P promin~rit !ind 
conspieuoui;, location in eat:h county courthouse [n the state. 

of v!.I'.' • l o:· :~·. 
in wnt1n~ a:-.,~ 
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.... 1 '"'""•• •1..r,. vnl!!!1 ,._..om,pa ri, 
e -~- · · Service Area ~(f, I 

\ 

~ 
L.1rie1 m s~rvii::e Tran5miHiOn, •.712 miles; 
overl"ltad distribuhon, 16,8jf3 miles: 
unatrgrouM d1:;trioi;1ion. 1_.,,, nutes; 101a1. 22.683 rnile1. 

14 

© Clear La.ke 

10.000Kw 

12.S.DD Kw 

2,400 Kw 

© Tnousanct Springs 8.000 Kw 

0 · U::,p1r Salmon 39.080 Kw 

0 "Lower SalmOl'I 

© Upper Ma,ad 

70.D00 Kw 

9,000 Kw 

@) Slis!o 

@ C. J. Strike 

@ Swan Falls 

@ Ehownlee 

@ Oxbow 

ec.ooo Kw 

89,000 Kw 

12.00D Kw 

675,000 Kw 

220.000 Kw 

@ Hells Canyon 450.000 Kw 

@ Casc~de 12.BOO Kw 
(unaer construcl1M) 

... 

@ Jim Brrciger 

@ Coml:':lusuon Tur::Pne ~'.:'.CO:'.C ~.-. 

.. @ 9oardm11n 53_;:;0:,; ..-: .•.-

@ North Valmy 1.26 95~ "'..·. 
{secor,.d uiiit ur.,:,er 
co.-.stru cti on) 

C•Mtral Dlv[1lct1 , Boise, ldeho 

We&tern Dlvisle>ti • PayeHe, Idaho 

Southern Civlslon • Twin F•tls, lc'aho 

Easte-rn Dlvlalon • Pocalello, 1dar,c:s 

~ 3 45; o oo kt..v 
L~4fo). c,00 ~/ 

.. 
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ATTOI--!·~: '') ?.T LAV.' 

''-' '· a.r.1\ 1(1(111, 
lWIN f.\l~S, IUN-tCl Rl.1(11 
THE Pr◄o .. , IZIIII 7l4.o:-1111 

December 1S 1 19B2 

To All counsel 

Re: Idaho Power Co. vs. State 

Gentlemen: 

SL''li \"l'J.Ll't,t,..L t04UI,\ C..•1 I.~: 
r.0.110\ n"= 

iUN \l,t,.\,\{\'.10""'40 ~l\!i! 
'rfUf'HC)-.t 1~11&1 nf..-•" 

·The potential for an appeal on the qul!'stion of the 
validity of the Hells Canyon FPC lic~nue subordination gives 
rise to a r.,ro'bl em for ldaho Power Company. As you know, in 
December of 1977, the company placed a moratorium· on· new 
hook-ups which would deplete flows :in the ~na"ke River 'oelo,,J 
Milner and above Hells canyon~ 

f";iVN) ttie Supr-eme court's decision upholdinq the
vol :di ty .:,~ -:.he F'PC subordination, the basis for the -mor~
tor i u~ below Swa~ F~lls disappears, except insofar as it 
mig~t :r:e:.1ai:1 in place while a p~rty appeals on that issue. 

Tne cor.·,pany does have a few requests fer ir:1ganc,:. 
r,wmpir.::3 serv~ce in that reach of the river. If no Ol'lC- is 
(l•?i;1g to a:ppe,;11 on that issue, then the;:-e appea.r-1;; tc be nr.) 

reasor. riot. to h:-:icok·Up those applicants. In fairnes:;. ta thr:-;:i, 
I 1..·ou!i ::.ike t:o avcid a sc.-veral 1ttonth delay i.r. lett1:-,g ti:e::-: 
knc~ t~e cc~pany's intentions. 

~ ~oul<l apprecibic hearing from each of you co~cernM 
ing y:n .. r intention to seek review of the. lc!aho S1lprer:-.~ 
CCJl.!::-t's fa,.:ision affirming the validity of the Fr-C lice;;se 
subor ,~ i na ·: i 011 oi the He 11 s Canyon project. I am • not ~aeK 1 ng, 
bv ~his letter, any statement concerning intention:::; to $eek 
r~vie~ on other issues. 

TGN:c·..,• 

,'• '. . . i-

,, .. ,. 
,,, . ~.' .. : 

;•,' · ..... 
...... 1 . -

I ' : 

' : ' \, 'I• • .. o •, ~II i •,: •~ ,' • • 

,11,;1, 

THOMAS G. NELSON 

;: ... · 

. ... . 
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CO!.OKADO RlVER BASIN PROIEC'f 43 uses § t!%8 

ssoo in •n)' oru-: CAM!) caused by lht' negligent opi:ration or motor ¥ch.k!lCJ under tucb 
appropri1nicms. 
(Jvne 2), 1941'1, cb 472. § 2, 60 S1at. 306.) 

l:{lSTORY: .\NC'ILLARY L4WS AND OlRECJ1VES 

E1pl1otor,- notca.: 

1 h,-. u-.:11,•n formrrly •rrc•rni 11$ ) I USC'S § ti9.'1. r,r1C1r ,o 1ht 1n1cllnen1 or Ti11t 31 in!o 
p(>1oi1i'l't , .... !'It Acl SrJtf. IJ.. 1~82, l'. L 111,:n,. t I, .. 6 )Ill!. 17'. 

CHAPTER 32. COLORADO RIVER BASIN PROJECT 

§ l5l1. lrr"onnab,111n1:1 ln'l'nt111.1tion, b)' St'tretary or 1ht ln1trl(lr1 report11 10 i·ur mor1.f.O• 
rlum on 'l'at('r im~rt•llon lillMli<'J 
Pvn.u■nl ro 1he authori1~ 'foCI (>1Jt tn the Rt-di!,"1aliC1n Ac:1 \>f }UnC' 11, 1902. 32 Stu, 38& and 
Ac,, an,rild;uory 1hereot or 111J1rlrrnrmary thcrtHl, and ,hf proYislon, of 1h• w,11:r Re• 
1oOuri:o Phmr1i111! A.:l o( July 2!, l96!i, 7Q Stat. 244, iu; amended, with rcsr,cc1 co 1he 
1.ncml1n1111,,n of sludie-,. im·d,1i,::11tN\5 and i11,sa1mC'nls. 1ho Stttttar)I at lhe ln,~rior shall 
~·11nJ11i:1 (IJU iHld i:-nmrl<'IC' rtt'l'\nn,lm1nrc i•wcs.li!;!:Uinni;, (or ttM- rurpoi,,c ,.,, dC'V'1li'lpiog :,2 

,,neri•I rtla11 to m('et the- fu111orc W11lrr nt'td11. of the We:.1;:rn Um1rJ St:.lo, SIK'h invCliti&ation, 
.t.hatl induM 1he lonfi:•Ti.n11,e ••411tr sups,!)' n:1ili.bk nmi 1h1t l\,nf•t.\ltgc wate-r re-1.1uin:rnc-nt1 in 
each lo\'AWr TCM'Ul'~'I?' rep.toll ,,r the w~rern Unilcd State$. l'r,,11,res, rtporlA in c:onniC'lion wi1h 
ll'li:;,,c im·~tiHlim,:,. sh111J ti,, !'>Uf>miUtd 10 lh.t' PrtsidtDI. JbC" National Waler Commission 
( 1-1>·lrdc- 11 " 1~ eJ&i!!.le~r<"}, lh<" \\ ,?Irr .Rl!')ouru1 l'muh;ll. .111d Ill the Cm1s1r;s nrr)' ,~,> )'c4'rs. . 
Thr fin.I ,,r :r.1.1ch rep,,m 1-h,111 l'i<!- submiu\·J on or before Ju111e 30, 1971, and .11 fi1111l 
rC'c011nai~~;111te reTu-.rt ~hall b,,: ~1,1hmt11td llllt l~trr 1han J~nc: JO, 1977; Providrd, Thal for a 
rrn,d of t,;11 ~taf'l frcim thi: d:11~ 1.lf rhe e11ac:1mrnt ,1r 1hi: K¢t.'.la.matiun Safel)' of Dilm~ t\ct Q( 
191g (t:naric-d Nt•••· :!, 1q1~}. anv F~Jmd offich1l ~l'u.dl 1101 undenake re1:onnl1ais,anc, s.iud1~ 
of an~· plan f,,r lhi;: ~mror1ai'to11 of v,111rr 1n1,, he Color■do River Ba'!lin rrom ariy other 
11;1tur.il rivu drain"-" 'b:,,,h1 lying outside tin Sunn cir' A.ri1.0111, California, Culotado, "'ew 
MtU((II, and chol<' p0r1io1i,, of Nr,;1da, U1ah. and Wyoming whii;h 1m: in 1he nalor&I 
dr:i.in~ai:: ba.~in or tht Ccih;,ri1d,1 RiY,er . 
(M, umrlldtd Ort J, 1qto, f'. l, Oii,J?S, f IO. q4 Sm. 1501.) 

__ . .,.,.--- ·-:· .... -.HJST9~~i-~~l~l!~R'' ~-~\\'S_&!'i.O DlREC'f.l_\~'.S 
/ AmrndmtlllS; .. 

( 
Jtlt), A,'J 01.'1 .1, JllliO, ,ub,1t1u1td ··1111!1 fi;dcr11I ()ffa~-,~r· for ''th,: Se-.:reuty''. 

-~------- -~._..---~ 
§ ~...,,.,wn>prn11ion1t 
ta} !Um;h:rnged] 
(bl Tni:re is also aut!mriztd 10 be approprialr:d S!00.000.CXX> for con11r1,1ctio11 of d1mibuli<m 
•nd dramae.i! farilwcs far non-Z11dian lands ph.11 or minus 1uch •mo11t1.JS, Jf any, u mity be 
jus.tified b~· mu,on o( ordinary fluc1u~1ioni in construcuon costs u i11dica1cd by engineering 
and ..:os1 indicts arplicabk 10 1he 1yp,es. of cons1ruc1ion involved lhcn:in from tllt date of the 
c,,10,ado Ri,·cr Ba,in Projecl Ac:1 lc:n ■ctcll Sept. 30, 1968!: Provided. 1'h1n the Secrdar)' 
s.h,:ill tnter i1110 ,\(tree-rnentio 1,1,·ith non-f'ede-ral imerc:~15 to provide nc.1 le!>s 1han 20 per crn1um 
or ,hr t°'al CQ•t or such faciliue, d1Jrini the cuntu11i:-,ion of 1uch facililil:'~- Notwith1aanci1rig 
1ht rirti,·l:i.ions of ~ct'lion 40J or this A,;! (4J USCS f l :SO], nci1hcr approprianons made 
pur,uan( 10 1hr au1h\\fi.r;1,11i,,n tont,lni:d in this- 1,ubsn:11on (b) nor rt¥4ln~i:s collt.et.ed in 
t;OMC'C'tlQn wilh lhc operation pf ~uch ricllitin shall be icredi1ed lo ,he Lowef Colorado Ri•er 
bas.in Dc,·cl\)pmc-nt Fund 11nd paymenls ~hall nol ~ 1111.dc from that fund 10 lhti gcnual fund 
of the Ttf•tury to re1un1 ,ny part of Che eotifs cf consuvc:-rton, operation. and mainte11an« or 
jl~h tacilitin, 
(i\.s a.mended Der, 20, 19'82, P. L. Sl7-l73. § l. 96 $1111. 1817.) 

KISTOR\"; ASCILLAln UWS AND DIRECTIVES 

A•IPMilmrnu; 
ltlJ. Art D«. 20, 191!.2, in 1ukec. (b), 1u~1i1111cd 1hf ,rn11,11te bqinninl ''Tbcn: i1 ab.a 
11\lltlorild, . , ." for 011~ which rad: "Thrn: is al!IO 1u11Lorized lO be -,prupriau:d 
S 100,000,00:l tor con,-1nie11C'l'P of dimibuticm. ,nit 1Srai11-,:c rai:Lli1ift '°' liOn-lnd'ian land,.'•. 
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RBVISID AND SUPP~EMENTEO TESTIMONY BY JOHN L- RUNPT 
BEFORE THE IPAHO sgNATE COMMlTT2! ON RESOURCES ANP !NVIRONMBNT 

January 21, 1985 

Subject: Testimony regarding Senate Bills 
1008 and 10061 Gold Room, Statehouse; 
7:00 p.m. - January 21, 1985 

Mr. Chairman and members of the committee, foe the 
recm:d my name is John L. Runf t and I am an attorney pr act ici nq 
het:e in Boise, Idaho~ Th h; evening I come before you repre
Sel"lt. lng Salmon River Hydro Company, Inc., which consists ot a 
group of developer! of small hydt'Oelectric facilities under the 
Public Utility Regulato~y Ptactices Act (PURPA)~ My clients ate 
pr.ese~tly developin~ l7 small hydro powe~ p~ojects, all. of which 
ate located on the reaches of the little and main Salmon Rivers, 
and all of which would be directly and materially impacted by 
the legislation proposed in Senate Sill 1008 and Senate Bill 
1006, Let me emphasize for the purposes of this evening 1 s 

· heatrng · that these projects are located far down$t~~am from· -the 
Swan Falls Oam and on a different river system. 

In order to lay a proper foundation for th~ pet'speo
tive from. which my clients "iew the proposed leqislation ~on
tained in Senate Bills 1008 and 1006, let me briefly review with 
you the status of th•ir s~all hydro power projects. My clients 
have, eve ty one of them, e,c:pe nded substantial money and time in 
an effort to develop their hydro electric p~ojects as envisioned 
under 'plJRPA. All 27 projects have been granted Pt'eliminctC"y 
pemits, or exemptions, or have licenses pending under the Fed
e~al Enel:'gy Regulatory Comrn.ission (FERC), ApplicatiOn!'I for 
water permits have either been accepted 01:' have been q:rantP.d on 
All of the projects by the Idaho Department of Water Resources. 
In $ummai:y, these are serious projects in which cons itierab le 
engin@er:-ing and development work has been done ann in whicl'l 
citizens of Idaho have expended substantial sums of money and 
time. 

We come before you with no claim of exper-t ise on the 
subject legislation. We took no part in the li.gitation or in 
the p~otracted negot iat iorts for settlement of what has come ti') 

be called the Swan Falls controve:rsy. Able counsel and techni-
cal experts have apent untold hours hammerinq out not only th!! 
settlement between the State of Idaho and Idaho Po~er Company on 
the question of subordinative water riqhts, but also many ll'IO.Ce 
hours in an effort to ~e~ognize and account Eor other interests 
and. th~ rights of the public at la['ge 1.n workirtr.i out the lan
guage of the two bills befot'e thi.s committee. A.s the withesses 
on behalf of the parties to the controversy have made cleac-, the 
p~oposed le~islation constitutes the last chapter of the settle~ 
ment of that controversy, and they have utged th~t the subject 
legislation be considered as a "package" with that. settlement. 
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We do not come to attack the fabric of the agreement. 
that has been woven. Frequently, h01irever, a fresh per:spect ive 
on a ttf ina.l rough draft" has value. It is, then, in this con ... 
text of constructive criticism and recommendations for change 
that we address this comrtlittee with regard t:o ~ena.te 'Aills 1008 
and 1006. I will endeavor to ll~it my corriments to the principal 
concetns of my clients by ma.king one general observation and 
seven specific recol'ftmendations fot::' change. 

My qeoe-ral observation is that one is left "1i th · the 
impression that we have in Senate Bil 1 1008 a hybrid that may 
have been better left in two parts: 

(a) A bill ratifying the at1reements reached ii'\ the 
11 S\llan Falls" settlement and addressing the l ssues lnvo lved 1 n 
that controvetsy7 · · 

(b) A bill relating to water rights for hydro powe, 
purposes generally and providing for true statewide ct"iteria:r 
standards and procedures for treating those rights. 

... An example of this dichotomy is the ap.parent failure 
of the bill to address those situations where the prospect of 
depletionary use· of watet" does not exist upstream from water 
riqhts granted for power purposes~ There are many soch ar~as in 
our state, My clients with their mountain stream hydro projects 
fall into that category. The bill provides in section 42--
203B( 5) that the Governor or hi5 deSiqnee is authorized to enter 
into t;,1a ter rights agreements for power pur-poses '' to def i. ne that 
portion of their water riqhts at or below the level of the 
applicable minimum stream flow as being unsubotdin~ted to 
upstream beneficial uses and depletions. 11 The effect of this 
provision is that all water.. abo'1e the level of ntiniinum stream 
f lo~ in all rivers and streams in this state mus 1: be placed in 
the tru~pro~ided for in subsections (2) and Cl) of this 
section. Howevet', the pur;ioses of the trust are exptessly 
limited to be those of assuring •tan adequate supply of water 
for al 1 future beneficial uses and to o lat:' i fy and protect the 
right of a user of water for power purposes to cor1tinue usinq 
the water pending apptoval of depletionary future benefir.ial 
uses .. • (See Section 42-203B( 1)) Clearly, in st-r:eam reaches 
where use for power purposes is the only reasonable beneficiary 
use available, thec-e is no need to place in trust that port ion 
of the water above minimum stream flow. such "pcotect ion" is 
not needed nor is it desired by hydro power develope,:-s in such 
circumstances., we submit that water use,s for pcwer purposes 
should not be subjected to the provisions of this statute if 
their watel."' rights are ceasonably free from the possihility ot 
upstream aepletionary uses-

We recommend that author:ity be vested in the Go..,ernoi:
or his des1gnee to exempt such 11r-ater riqhts granted foC" powet" 
purposes from subordination and from the authority of the 
director to limit such permits or licenses to a specific term. 
Exemptions for such hydro power water rights c:ould be gra.nted 
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after an appropriate investigation and hea~ing by the-Department 
of Water Resources.. Provision for such exempt ions would pro
perly limit the function of the water trust and the authority of 
the director to subordinate power water ti9hts and to impose 
time terms on such rights to the real purposes of this leqisla
t ion: i.e. to es tabl lsh a means fot' h!l.nd li nq con¥ l ict inq 
depletionary (irrigation) and non-depletionary (powei:) uses of 
water in this state. 

Let me turn now to some specific obseeva t ions and 
recommendations regarding the proposed bills, beginning with 
Sentate Bill 1008: 

1. Section 42-2038(3). with regard to setting 
munmum stream flowa in the first sentence of subsection ( 3}, 
the words "state act ion" woul<1 appear to be too broad. 

We recommend that such state act ion should be specif i
cal ly defined to mean· approval by the Department: of water 
Resout'ces (or the boat.9d) "'ith leqislative t'at:ification • 

2. sect.ion 42-2038(6)·•· We submit th·at the lan-
guage granting the director _.the authority to subordinate the 
rightsn of license and permit holders ie too broad. Even though 
the 1928 amendment to the Idaho Constitution vested in the stat~ 
the power to regulate and limit the use of water for power !?Ur~ 
poses. water rights once qcanted still constitute prope~ty 
rights. Even though ~ater rights for power purposes a~e subject 
to regulation and limitation by the state, such regulation and 
l imi tat ton must be made paC"t of the riqh t at the time it is 
granted or otherwise the exe_rcl ae of such authority by the 
director could face the constitutional obj~ction of takir1q of 
property without due process.';:-, of law. 

We recommend that the description of this authority be 
statutorily set fot:"th so--as to provide a guide for the promul-. 
gation of subsequent regulations. 

J. Section 42-203B{6). Vesting authority in the 
directoi:> to limit a permit o.r license for power purposes to a 
specific te-rm without any apparent liinitation or ~uir!elines is 
of the greatest conce-rn to my clients. As mentioned above, 
where the issue of subordination of water riqhts for: p:Jw-er pm:
poses Ls not an issue, there should be an exemption for- holrlecs; 
of water rights for power purposes. The mere existence of this 
broad statutory 11 authot'ity to limit a permit O( license for 
power purposes to a specific term" wil 1 have sever!? impact vn 
the capability of small hydro developers to ohtain financinq. 
The primary economic ceality regarding the small power r::rrojects 
is that the financing is based principally upon the viability of 
the p~oject and not ·upon· the financial well beinq of the devel
oper. Central to the financial atrenqth ann viability of the 
project is the unconditional water right. Lenders and investors 
will simply not invest in a· project where the urtclet'lying water 
right is subject to ~elimitation a.t any time by act of the 
director. Short term wate~ rights (around 5 years) to cover the 
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period of teturn of capital or pay-off of the development loan 
will likewise not suffice. F?:'equently in these pL""oj ect: s t:he re 
are second levels of financing by the develope~s and thelr part
ners which must be taken care of after the institutional lenders 
have been paid.. Such developmental partners cannot be acquired 
on the basis of short-term power rights. 

-
Also, there are the terms ot the power contracts to be 

considered. Virtually all of the t:ontracts for sale of power 
with the major power companies necessarily contain seve~e recap
ture provisions if there is a default ln. the supply of power 
during the tet.'lll of the contract, which is qeneeally 35 years in 
length, To put it bluntly, time limitations on the water riqhts 
for power purposes will reek ha.voe on the projects of small 
hydro developers. 

A.s above stated, we recommend that · an ex:empt ion pro
cedure be established for power ""ater riqhts associated with 
projects on stream reaches were subordination to subsequent 
upstream beneficial depletionary uses will not be a factor .. 
Such exempted water rights would not be subject to subordination 
or time limitation. 1:his exemption pro'c:~ess· wo·uld also serve to 
properly limit the resolution of the Swan Palls controversy to 
the issues and circumstances actually involved therein. 

We recommend that the statutory language be a~ende~ to 
require that !:i.rnitaE'ron of a permit or lic~nse foi: power pur
poses shall not be for a term less than the term of tke standard 
power purchase contract of the utility designated by the water 
riqht holder as the utility with which it will seek a FX)wer 
purchase cont,act, In the event there be no standat'd powec
purchas~ contract o~ standard contract term available as rega~ds 
the designated utility, th~n, in the alternative., the water 
rights should be for 35 ye·hrs, which term appears to be the 
industry stanqard. 

we strongly urge the co1nmittee, at the VP..ry leaRt, 
to provide that limitations of pemits or licenses fo~ powe~ 
purposes to specific: terms be for a. pet"iod not less than )Cj 

years. The impact of. shorter terms on the economic vi a.hi l i ty 
has been discussed above. These economic ~amifications not only 
negatively affect lenders, co-developers and th• ability to 
perform under the po~er purchase contract, but also would h~ve a 
deleterious effect on the ability of the developer to obtain a 
l iciense from the Federal Energy Regulatory Commission {FF.:RC}. 
!eonomic viability of projects is one of the pril1'lary consirler ... 
ations of license gra~ts by FERC. Moreove,, imposition of tec"ms 
shorter than 3S years on water ri9hts for ~wer Durposes wouln 
clearly congtitut'! state action severely curtailinq the incen
tive for the development of small hyd-ro power as a r:-enewab le 
resource, encouraqement of which rlevelopment i~ a pri1T1ary put
pose of the Public Utility Re~ulatory Policies Act of 1978. 16 
o.s.c. 2601. see. Federal Energy Requlator~ Commission v. 
~ is sis s 1 eP i , 4 , 6 o .. s . , 4 2 n g a~ > .. -
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4.. Sect.ion 42 .. 2038(6). 'l.'he last senter,ce of this 
subsection provides that: it "shall not apply to licenses which 
have already been issued as of the effective date of this act." 

We recommend that pet'mits should be so grandfathered 
as well as licenses. Water permits are a defeasible proper;ty 
right which may be tet"minated if the permit holder does not 
prove up on the development for which the riqht was granted. 
Permi ttees, such aa my clients, have spent considerable sums of 
money in reliance upon their right to prove up on the permit and 
eventually secure a license. Likewise, other investo~a, lendecs 
~nd governmental agencies {FERC) nave acted in c~liance upon the 
viability of these permits. We submit a serious issue of taking 
without due process of law could be caised by this ex post facto 
imposition of the provisions of subsection 6 on permits. · 

s. Section 42-203C(1}. 
poses, we recommend that the wor:ds 
use" be ini"erteo following the words 
first line of subparagr~ph (1). 

For clarification pur
"for upstream depletionary 

11 appropriate wa tel:'" in the 

6.. Section 42-2DJC.(2)· ....... • .. T·he ·crlteria to he con-
sidered by the director in making a water reallocation oecision 
present a problem ftom the standpoint of what weight to qive to 
each of the listed ci::iteria. The statutory lanquage providP.-s 
that no sinqle factor "shall be entitled to qreatet: wei11ht." 
Yet at. least. two of the five er: i teri a would neva r be appli cah le 
to hydro projects such as those of my clients in t:he J'll()untain 
reaches of the salmon River. F'urthe1:moce, the language of the 
statute would allow the dicect:or to give greatet weiqht to 
factors not listed in his de termination of t:.he public intecest. 

We recommend deletion of the pl"ovi.sion limiting the 
director from giving 'greater- weiqht to any of the enuineraten 
factors. A public intere$t determi!lation made by the director 
under this sect Lon must · include cons ider:at ion of the listed 
factors as well as other matters brought up hy the pa~t:.ies which 
are relevant to the statuto~y purposes. 

7. Section 42-203D+ This sect.ion provides that 
all permits presently in effect, except for those put to benefi
cial use priot to January 1, 1985, shall be reviewed fo~ compli
ance with this new leqislation. 

As stated abover we recommend that permits 
issued should be grandfathered alona with licenses. 
event, if these issued permits are to be cevieweo, they 
all be subject to exemption from the provisions of the 
leaiSldtion in all cases where no subor~ination i~sues 
re~so~ably applicable to the uses involved. 

al ready 
In. any 

shou 1 d 
proposed 

'3 n?: 

The provisions of this section effectively qrandfathet"' 
all permits which can be put to beneficial use prior to July 1, 
1985. One assumes the reason for this qrandfatherin~ is founded 
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upon the logic that those permit holders who have spent substan
tial sums on proving up their permit would be in a pos i tioo of 
putting the permit to beneficial u.se by July 1, 1985. Such 
presumptions fail badly in the circumstances ot amall hydro 
developers, where the beneficial use of the watel!' right cannot:. 
be accomplished until final approval by FEllC and final agreement 
with the po~er company, As discussec1 at>ove, aftei:- the- fact 
impositions of restriations and lirnitations 1Jpon a property 
right already granted, especially where cons ide rab le sums have 
been e.xpended in reliance upon that right as granted, will most 
likely raise serious issues of taking property without due 
process of law. 

It is ou~ recommendatio~ ~~at the lang~•Qa of 42-2030 
be s;t.ricten a"na replace& with a sect ion prov idin9 fot procedurP.S 
and standards whereby the director can exereisa hi$ authority to 
subordinate water rights in the futLJra and far the grant inq of 
exemptions under appropriate circumstances. 

e. Section 10061 section 42-1805(7}. We recom-
mend that the director•, authority ta suspend the is~uance o'C 
further a.ct ion on perlllits or:· ·app-1-ic:at-i-ons in Ot'der to ensu.1:e 
compliance with the p~ovisions of Chapter 2, Title 42, Idaho 
Code, be limited to cectain qeographieal areas faced with subor
dination p~oblems {e.gs upstream ftorn the swan Falls Dam on the 
snake River), and limited two cec--t::e.in type of permits or appli
cations (e.g. old itrlqation ·applications). 

We recommend that tnls sun-sect ion 7 should be divided 
into two subsact Coria, one of which would deal wi t:.h suspension to 
ensure compliance with the provisions of Chapter 2, Title 42, 
Idaho Code (which would be lim.ited as above. recommended), .anct 
the other subsection to prQ.v ide for suspension on a more b,oad 
ba~.is to protect existing, "·vested w-ater rights and to prevent 
violation of minimum flotw pr01Tisions of the stat:.e water plan. 
These latter conce ros ace of st:.at.ewide cot'\cern ann application. 
The subordination issues con~ained in Chapter 2, Title 42 are oE 
l lmLted application and should be dealt with diffe?:"entlv. 

RESPECTFULLY SUBMITTED. 
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JOH L 
Salmo 
20; • 10th Str~et 
P • Box 1960 
B ise, IO 83701 
( 208) 344.-6 TOO 
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