RESOURCES AND ENVIRONMENT COMMITTEE

JANUARY 18, 1985 RM 433, 1:30 p.m.

PRESENT:

SB 1008

Pat Costello

SB 1006

Pat Kole

‘ Tom Nelson

Chairman Nch, Senators Beitelspacher, Budge, Carlscn, Chapman,
Crapo, Horsch, Peavey, Ringert and Sverdsten. Senators Little
ard Kisbert were absent.

WATER RIGHTS FOR HYDROPCWER PURPOSES

Mr. Cogtello, representity the Governorn's office, was the first

to discuss SB 1008. He explained the Attorney General's office

has provided a written cutline of the two pieces of legislation
(which is attached to the minutes). He briefly went through the
sections and explained how SBE 1008 fitted into the overall agreement.

TQ PRWIDE THAT THE DIRECTOR OF THE DEPARTMENT OF WATER RESCURCES
SHALL HAVE THE PCWER TO PROMULGATE RULES AND REGULATION,

This legislation will provide statutory authority to the Director of
the Department of Water Rescurces to suspend issuvance of water rights
permits or other action on permits or permit applications when
necessary. It would also give the Director the authority to pramigate
rules and regulations. This authority is necessary in order for the
Department. to carry out new State Water Plan and statutory mandates
contemplated by the Swan Falls agresment. These include public in-
terest review, imposition of mitigation conditions an certain new
uses, water marketing, and general adjudication of the Snake River.
He pointed cut the only addition to this bill was the "so-called
moritorivm authority.” Since the Swan Fall's lawsuit the Director
has been imposing a moritorium and this law would merely confirm

the authority. It would alsc give him authority to pramlgate rules
and regulations.

Mr. Kole, fram the Attorney Genaral's o¢ffice, briefly went through
SB 1008 by sections further esgplaining the legislation. He brought
out the negotiators had twe chwices in Sectiom 1; to redraft the
Saction or just make scme additions, which they choose to do.
Adition was made for a procedure to notify interested groups of

naw applications when it was in excess of 10 cfs acre feet, 42-303B
does not change the public interest standard but is to put it in
balance. Section 4 would meet the criteria for reviewing out-
standing permits without creating liability to the state.

Mr. Nelson, the attormey for Idaho Power, gave a status report ¢on
the various camponents of the agresment. Certain things were re-
quired as a condition of the agreement. The filing with the Idaho
PUC has been done. P will await legislative action. The FERC
filing has been made and the time for intervention has been run.
One intervention by the National Marine Fishing Sexrvices, an
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agency of the Department of Cammerce has been filed. This seems

to relate to the water budget under the NW Power Act. The bill

on adjudicaticon and related funding 1s in the House Resource
Camittee. The Bill on PUC jurisdiction is printed and is in

the Senate State Affairs Comittee. The Campany made the decision
no filing was needed with the PUC of Oregon so it was not dona.

It was filed with no formal request for action. The proposed
amendmants to the State Water Plan have been made and the Water
Resource Board will begin hearings on January 28 in Idaho Falls.

Mr. Nelson feels there are alot of elements to the plan and did not
wvant to give the inpression the only important one was the minimum
stream flew. Equally important: part in view of the Campany is the
public interest criteria, The Company feels it is critical hydro-
power ba recognized as an element in consideration of new water uses
that affect the river above Murphy. It is important that the statute
and the contract do not prohibit developmment. The new public interest
criteria, for the first time, recognize that impacts upon hydra
generation must be considered by the Director of Water Resources

when evaluating applications for diversion of water froum those placed
in trust.

Asked if sameone would explain where we are in settling problems
with the cost of adjudication for the city of Idaho Falls,

This question was brought up in the House Resource meeting when it
was pointed out by several legislators from Idaho Falls as well as
the Mayor of that city that the $25 per cfs would cause a dis-
apportinate amount of the fee on the city of Idaho Falls because
they have roughly 20,000 cfs of hydropower rights there, which
would result in them paving roughly 10% of the power adjudication
when they generate dnly 1% of the power., We are locking at charng-
ing the formmila to the "rated capacity” as being the measure to
charge for hydropower. The overall amount to be generated for the
adjudication fraom hydropower would remain constant at about 7.4
million overall for hydropewer which is roughly what agricultural
users would pay, but it will be based on number of cents per rated
capacity,

Senator Noh said he understood the original formula had been re-
viewad by the city of Idaho Falls and approved but they sub-
secuently discovered they had made mistakes. The error shouldn't
be blamexd on the people who developed the fee structure.

Asked 1f the rate schedules had been broken down.

Said he had that available and handed ocut copies. (Attached)

What is the public interest that has been referred to? How is
it defined?

The public interest determination required pursuant to 203C is
defined in 42-203C, 1-5. Those are the only factors the Director
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will be considering in this particular determination. It is
actually a two tier process, The Director initially considers
all of the factors listed on page 2, par. 5, line 21, After that
determination has been made, the Director then goes over to

203C and if the water is available because of a subordination
condition, he then is required to make additional public interest
determination as specifically defined in 203C-2A.

Are you saying then the Director will not have authority to expand
public interest beyond what is stated in this legislation in 237

As I understand it, he would have the ability to more clesely define
what those factors are. He would not be able to adopt a rule and
requlation that is in conflict with the speclific criteria established
here, If this bill did not pass, he would have to develop criteria
on a case by case basis as each individual application came before
him,

Would somecne explain why is it neceszary to estaklish a trust for
the 600 cfs water above the minimum stream flow avallable for

appropriation.

In the course of the negotiations, in the final stages, we were
"laygerheaded” on the question of whether the Conpany's water
rights above the minirum flow, would be inmediately subordinated
by implementation of the agreement or remain in place unsubordinated
until such time as the state permitted that water to scmeone elses
use, It was the Company's position then and still is, that you
have an additicnal arqument that the River is fully appropriated
if you leave that hydro right in place until such time as it is
reallocated pursvant*to the statute. It became samewhat of a
political problem. The trust concept was adepted to get around
it so that water was placed in trust. The agreement clearly says
it is unsubordinated, so as far as the agreement goes, it is an
unsubordinated block of water. The state then takes that water
and places it in the trust, subject to reallocation. This does
two things; it makes clear the state's control of the alloccatiom
of the water and it left the water unsubordinated. So the Company
retains its right to urge the state-or force in the proper case-
to use that argument, and that is all it is, under Article 15,
Sectien 3 of the Constitution. The gtate then does not have to
allow the water to go to the first quy who comes down the pike.
The trust got around that problem and I think tied it together

to a point where it is a little more effective mechanism to
accampligh the purchase of the agreement.

Do you feel this is an effective end run on Article 15, Section 37

I don't kmow., I can't obviously predict it will carry the day, but
qur position is the argument is worth preserving. I am certain

as I stand here, scme person with an undeveloped permit who will
be adversely affected by this way of doing business, is geing to
challenge it and think it ig an arqument worth having.
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Asked if this would be an effective way to protect the minimum flow
from appropriation.

That is correct. The minimm flow itself is subject to challenge
by those people as being effectively a newly recognized instream
use with a pricrity date and sameone with a prior permit could take
that water in spite of your minimum flow,

Does the state have any obligation to the people who tock those
permits out years and years ago and have been waiting for the
problems to be solved.

Certainly. To the extent that they have detrimentally relied and
developed, then they can argue that it is a taking if you extinguish
their rights. We are talking primarily about remassaging these un-
developed permits that have not been developed.

50, 1 take it the state feels no obligation unless they have spent
money directly on the construction and development.

We owe them the obligation to treat them fairly, but treated
fairly under the new regime of the public interest criteria rather
than under the old straight appropriation method.

A couple additional points. The Hidden Valley Springs case

ghows the state does have the authority to recall the permits
without creating liability, but in this case we have applied
"grandfathering in" of anyone who has applied water to the land since
the last irrigation season. If you will look at 203D on page 4, each
ena of those persons prior to having any property right taken fram
them will have an opporbunity for a hearing and explain why their
particular project should go forward. So there is procedural due
process being applied.

As I review this leglslation, it could be arqued there is a bias
against non-agricultural uses. How would a request for water
from a non-agricultural use be dealt with, like INEL, particularly
uder 42-203C,2, (vi7?

The criteria as written ard as we have understood them ard as vou
asked, would effect no application beyond the first two. In

other words, if INEL came in and had a major application, first
you would have to determine if there was a significant impact

on hydropower production. Given the limited consumption of most
industrial uses this is pretty difficult., Let's say they had a
major use, You would loock at (i) en the potential benefits and
then (ii) for effect on the utility rates. In industrial settings,
that analysis, at least the ones I have seen, would compel you

to grant it. CObviously, you would have no impact on the family
farming tradition. You might argue that it comes under the full
and economical use of the water resources and would have no effect
on the 20,000 acres. In that case, you would ignore the agricultural
related factors. That was our intent, that the Director would only
apply the ones that obvicusly make sense.



Minutes, Resources Comittes -5 - Jan. 18, 1985

Senator
Crapo

Tom Nelson

Senator
Crapo

Tom Nelson

Senator
Crapo

Ton Nelson

Senator
« Beitelspacher

T Nelson

Pat Costello

Senator
Crapo

Pat Costello

If I understard you, under (v) of 42-203C, this could not be
used as to irdustrial uses to argue that the amount allowed
could not exceed that which would £it this state's plan for

agriculture.

That is correct. You also have the policy statements that have
come out: of the proposed Water Plan amendments which allocate
150 cfs to industrial uses. With that public policy statement
in the Water Plan you have probably come a long ways toward
approval of this standard in any event,

With regard to the 150 ¢fs that is being allocated for industrial
use, is that 150 cfe out of the 600 cfs that is available?

That is coryect.

Would that then be determined as a limit or is that a specified
limit or is it a specified minimum or what exactly is intended
by this specification of 150 cfs?

Senator, as I unxlerstand it, it is essentially a reservation of
that mich water for those purposes and subject always to change
by the Water Board as it finds ocut if it is too high or too low,
The race is8 not to the swift for industry as to that 150 ¢fs. It
is there and when they need it, it will be available,

In the same line of questioning as Senator Crapo, line 27 and 28

of same section: "no single factor enumerated above shall be
entitled to greater weight by the director in arriving at this
determination.” Doe% that not in itself preclude same further
developrent of industrial development because of lines 23-25 of (v)?

As I say, that is not the intent and to me if you have a solely
agricultural factor, such as (b}, you couldn't apply it to industrial
use. So when the Director got to that cone, he would have to ignore
it or otherwise the system doesn't make sense, You would only be
entitled to develop agricultural uses which wasn't the intent.

To follow up an {v). The policy referred to the staged

developrent is more fully spelled out in the water plan amendment
as drafted and its clear fram that, that we are not saying there

is a mandate to go cut and develop any number of acres, All

we are saying is that there is a cap at 20,000, I think what

I am hearing is you are afraid this would prevent us from developing
up to 20,000 or 80,000 in a four year period; that it would some—
how conflict with {v) and that is not the case.

Lat us suppose that industrial uses came along and used up 50
cfs in a year and enough agricultural applications were made to
develop 20,000 acres, would both of those be able to be done
in a single year?

Yes, there would be no conflict.
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Was there any room for consideration of fish and wildlife
values in arriving at these criteria?

The original reascn they were left ocut is because there wure

two versionz. (1) The plan of the old local public interost

that had a camprehensive public interest determination similar

to what was in the bill pramoted last year by the Governor and
Attomey General, which would have subordinated everything and put
it through a new public interest review. We found there was re-
sistance even from amorg some of the conservationist who felt that
they did not want the old local public interest wiped out hbecause
they felt that did give them a useful tool. We had option 2 which
was to leave the local publie interest as is and simply add the new
eriteria that relates to the balance with hydropower, and felt that
we cartainly did not intend to make the ability to take fish and
wildlife into account any less available but that was a separate
issue since we are dealing here with protecting hydropower or
water for hydropower because after all that was what was at issue
in the lawsult. BHaving said that, I would further say, it certainly
is not the Governor's intention to imply that by leaving fish and
wildlife off this list that scmehow it is not in the public in-
terest and if it needs to be stated more clearly in 42-203A that
fish and wildlife can be considered under the local public interest
we would support doing that. However, we are bound, and do support
the existing 42-203C as written.

I agree with Mr. Costello., T think that the parties are not
camitted to preservation of 203A in its present form as a
part of these preceedings. However, if there is going to be
an attempt to change that, I think it should be in the form of
a separate bill, We-are tied to this program and are committed
to it and if we start amending it, we will be in a real mess.

1 would agree with the caments of the other two negotiators,

It was our thought that this was not really an issue directly in-
volved in the lawsuit, While there may be concerns on that score,
that should be addressed geparately by the legislature.

In other words, any of us can propose additional criteria cutside
of this package and it will go on its own merit and that won't
change things one way or another I guess. One of the things I
thought we should look at is critical livestock range, It is
real easy for the By to go out and give that range away but

the state doesn't have to give the water away. I guess in a
separate bill would be the place to address that.

Reqarding 1006 bill, the second page, line 5 regarding the
existing vested water rights. In making this determination, is
the Director going to be able tO consider the entire aamut or

is he just going to lock at adjudicated rights? The rights at
Swan Falls, whatever they might be that precipitated the present
situation, as I recall, they had been adjudicated between two
parties back in 1907 or 1909 or something like that and far as
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T can tell that is the only final judgement of adjudication
that we have in respect to any of those water rights. The whole
process was shut down because there was a determination of same
sort made in a pending lawsuit that has not reached final
judgement. BSo, what is the standard we are locking at when we
use the term "existing vested water rights?"

The language was chosen in order to include a Constitutional

right not represented by an adjudication, statutatory right
represented by license, or in my judgement, you can get into a
vesting guestion at a proper Stage in a permit process. So my
understanding why we selected vested was to pick up water rights
that fell into those catagories. As far as Swan Falls is
concerned, as an exanple, there are I think 3 water licenses at
Swan Falls. In my judgement that is clearly a vested water right.
There may be the adjudication as you point ocut. Probably, as we
understand adjudication now it is probably too narrow to be much
more than a statement of a constitutional right that ig con-
tesporanecus with the use. I think all of those water rights
would be considered vested as Y understand how that term is used
here. Aalso, since this is broader than Swan Falls, the Director
may be entitled to protect a well permit if the well were driiled
and the water in use, I think that is vested to the point that the
Director could try to protect it by putting a moritorium in an area
while say, he looked at a critical ground water designation.

To pursue this further. It seems to me this procedure, in effect,
will force the applicant to go through the administrative apoeal
or perhaps take it on up to the court. Tt further seems, it

sort of puts the state in a position of saying, we are no longer
going to have free wheeling appropriation. We are going to

put the front end burden at least on the intending appropriator
more 80 than in the past.

I think it has that potential in a given factual setting. Among
my clients one of the things they like least about the present
system is the fact that i there is a senior appropriator they
have the burden of holding off the junior. They say, “why do

T have to do that, I was here pefore he was--why is it my problem?”

Under this agreement, what is to preclude a utility from buying up
or leasing whatever water they can get their hands on and in effect
take up all those remaining waters. As I read this, they are
pretty well hove free qn all purchased and leased water.

That is correct. ‘They can acquire through purchase upstream
stored water which they can rnm down the river, They are entitled
to that and it can't be appropriated between the storage site

and the hydro site. They would be free to do that.

What about water that is lost for instance because sameone fails

to file a claim by the cub off date. Is that water in a situvation
where another party would have to file on the Water? Can you lease
water that is lost for failure to file a claim?
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No, fhere would be neo property Yight to acquire in that case.
They would have difficulty establishing a right amywhere upstream
fram their facility becasuse they would not be able to apply it to
a benaficial use down below. It is diffieult really for me to
conceive of them acquiring any right other than & right to a
eertain amount of gtorage water in storage in the stream itself.

Isn't that presently true?
Yes,

where are we with the Spekane River system? 1If the Governor goes
to Washington Water Power and says we want to negotiate a minimm
flow 50 we can have further development and washington Water
Power saye no, wa won't negotiate. 7Then vhere are wa?

First off, I think it is probably not well known, Dut we have
already opened up discussions with Washington Water Power and
they have indicated that they do want to negotiate. 8o I would
thirk the possibility of them absclutely refusing to negotiate
is small. Tf they did, we would of course be in the same type
of situation as we were with Idaho Power. We would be in a law
suit. They have indicated that if this program passes and if
they have the authority to negotiate with the Governor, they
intend to do =0,

Lecking at future hydro develepment, say for example on the
Salmon River, is it possible for the Director to subordinate
those future hydro rights without officially establishing a
minifgm £low on the stream?

Yes. Subparagraph 6, under Sec., 2 of the main bill authorizes

the Director to impose the subordination condition on new permits
and licenses for power puaxposes. That 18 not anyway tied to the
preceeding five paragraphs so it would be just a straight sub-
ordination condition. I think the real question you ralsed though,
if he does that in the absence ¢f 'a minimm flow, where is that
right in terms of the regime established in the preceding paragrach,
which talks about the rights below the minimum flow being un~
subordinated, and the cnes above it being held in trust. Clearly,
that regime contemplates there would be 2 minimam flow there, and
that we really did not intend that it would apply across the board
if thera were no mindmum flows in place at that time.

Why is the provision in there that authorizes the Director to
limit a permit or license for power purposes? why is this any
part of the Swan Falls settlement?

Basically, there has always been a question as to what the state's
authority is pursuant to the 1928 Constitutional amencment. In
taking a look at that issuve, while there is good authority for the
proposition, that amendment was self executed as part of the
settlement negotiations as the Attorney General felt there should
be some specific authority given to the Director to subordinate
hydropower water rights and that is what pavagraph 6 does.
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This agresment I feel is being promoted very heavily. The local
newspaper is telling up through editorials that the legislature
ghould not mess around with the settlement in any way shape cr

form and I don't see any reason at all for that particular pro-
vision which will affect a great deal of mwall hydrop permits and
applications and this tagging alohg on the emphasis that has been
raised to settle the Swan Falls issue. The last one I saw like
this was a rider on an 1888 appropriation bill in the U.9. Congress
that tied up all the water in the western U.S, and lands for the
next three years until they got to the 1891 awendment of the present
land law. Will stoweone tell me why this has to be in the Swan Falls
settiement?

Basically all paragraph 6 does is grant authority and does not re-
gquire the Director to subordinate hydropeser rights nor does it
make it mandatory. In certain situations where there is productive
upstream land thst could be developed, the Director will have to
gsit down and take a look at whether or not he should subordinate
the hydropowey right. Obviously the Director's determination
cannot be arbitrary or capricicus or contrary to the policy set
down by the Legislature, then his decision could be appealed in
court. I think the reason it is here, it was felt that the Swan
Falls situaticom would not have arisen had the Legislature enacted
similar laws back in 1928. The effort here was to make sure that
as best we can foregsee we A0 not get curselves into another Swan
Falls situation in the future., That is the reason why it is in
the agreement and why we think it is necessary.

In other words, we might head off a court case and legal costs
sometime in the future by acting now,

That is8 correct,

T think I know why it 18 here in this bill but nobody has yet
said that it is essential to the settlement of the Swan Falls
comtroversey .

The primary reason I see it there is to avoid Swan Falls re-
oocurring again. Without that if Idaho Power decides to uild
one of the dams they have proposed on the Snake River, we are
back in the Swan Falls situvation if there isn't clear sub-
ordination authority. The same is true on other rivers. It
isn't just the small hydro. Virtually all the small hydros are
high encugh up in the basin that there is no development ocourring
abeve them,

I would like to ask cne of the PUC Commissioners to spesk as to
how they are viewing this agreement and particularly I have heard
the question raised that the legislation as drafted to protect
Tdaho Powar fram claims for failure to defend their water rights
would apply to all waters rather than just those placed in trust.
Do you gentlemen fee) you will have sufficient authority under the
legislation to assure that the Company deesn't dispose of or sell
its water rights other than those properly dealt with hy this
legislation?
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bhill 1007. 'This legislatien I feel iz extremely essential be-
cause in effect it clarifies the legal status of gains of sales
and dedicates the benefits of these sales to the customers

of the company rather than the shareholders of the company. It
in fact, sets the title of the water in the ratepayers rather
than the shareholders. Wwhatever happens t0 the other bills, that
one ghould pass.

How about the other bill that protects Idaho Power fram clainms
by ratepayers. I've heard it argued the bill is too broad and
would free Idaho Power fram even protecting its unsubordinated
water right included within the minimm flow and wouldn't Jjust
protect them from ratepayers for that water which in effect is
subordinated through the agresment.,

Speaking of that water below the 39200 minimm flow, I would think
the power cavpany would have no incentive to deal with that water
if all the benefits went to the ratepayers. In other words, I
can see where the water would be depleted down to 3900 ofs. This
figure has been established by negotiation process, taking into
account historic flows, updated current projected conditions and
there is nothing more uncertain than stream flows and that un-
certainty, perhaps the camittee would like to take into effect
and set agide 150 cofs for industrial future uses as a protection
against that uneertainty factor.

Are you suggesting then we as a committee in the Legislature
specify that certain amounts be set aside as dedicated to
industrial uses and specifically subordinate other uses in that
amount? .

Yes, I think Mr. Nelson indicated that minimume flow has to be
tied to the public interest criteria and if you take the minimum
flow as sapething in the public interest, it is rather meaningless
if the process gets you down to 3300 cfs and suddenly the long
term climatic conditions change and you need Lo supply new
municipal and other peeds. A fagtor in your deliberations on
public interest, I would suggest a paragraph be put in recognizing
uncertainities and perhaps reserving scmething more than the 390C
cfs to recognize that.

As for Senator Crapo's concern, historically water develcopment
has been based on the ability to assess the charges to those

who gain fram a project. Having watched three successive years
of surplus run down the river, it seems same state policy, state-
wide not just Snmake River basin, needs to be put in place for
water retention other than pure diversion for beneficial use.

Regarding 1005. It seems there is probably no question of the
defense provided in SB 1005 being used for anything other than the
matters specifically touched on in the contract. It is what
lawyers call an affirmative defense. It would deprive the FUC

of Jurisdiction but first must pertain to scmething relating

to the contract. Loxks fine to me.
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Go to page 3, of 5B 1008, between 5 and 6, we have the Governor
to enter an agreement defining that portion of a
water right being unsubcrdinated and then on 6, you have the
Director having the authority to subordinate rights. 2as I
recall, the Director works for the Water Board which the Con-~
stitution and the Supreme Court ¢ase we touched on the last
few years set up as another entity , so to speak. Do we have
a conflict there? Is there another constitutional body in a
sens&é that is cutside of the reach of the Governor that has the
authority to subordinate water and another constitutional
entity that has the authority ....

The authority granted under paragraph 5 is to enter into contracts
which are not self executing. All this does is really authorize
the Govarmor to go ocut and negotiate ¢ontracts to bring to the
legislature for ratification. None of them take affect unless

“they are ratified by law and because of that, in my view at least,

I don't think this would raise any constitutional issues of
separation of powers, either vis-a-vis the legislature or the water
Board, particularly given the vassage of the contract.

Along those same lines, would you care to outline briefly, just
exactly what are the limits and extent of the Governor's power
to grant water rights through the trust agreement? This trust
agresment has sometimes been interpretated as granting the
Governor an inordinate amount of authority in determining who
gets water and who deesn't.

Yes, as I wae glancing through the Attorney General's testimony

I wag a little troubled by a statement here that the Governor would
be impowered under this to approve of waters to be allocated under
the trust. That is not really what is contemplated here at all.
This is strictly a passive trust over which the Governor will not
exert any active discretions. It is modeled after trusts that

are set up tO reserve water in certain lakes around the state,
There are half a dozen of these trusts set up by Idaho law. The
Governor is named as trustee just because you need an individual
to be sued in the eventof sare scrabble over the trust assets.
Bayond that it is automatic that water rights flow cut of the

trust into private harnds if they are granted in acoordance with
state law. S50, it simply was a mechanism to cut the legal and
equitable title to the water immediately so there is some irmediate
change in poSition of the parties. Soon as this agreemvent be-
comes binding this statute takes effect. Iegal title to the water
will go to the state and the Company maintains the beneficial use
of the water as lorx as the trusts last, It is a passive trust.

Mr. Kole and Mr. Nelson, do you concur with that interpretation?

¥es. In looking at page 3 I think that is slightly inaccurate.

The Governor of ¢ourse is a passive trustee. The intent here was
that the Director would be the individual who would make the re-
allocation determination., Basically, that last paragraph of the
Attorney General's testimony, should read the "Director” will be
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Senator Noh

impowered and not the "Governor" to relsase watar.

Yes, I think it is clear on page 3 the Senator referred to lines
16 through 19, the rights have to be acguired purusant to state

law and unless you change it, the Govermor plays no part in that
process.

On that trust provision, it should ke noted that the ultimate
contyral aver those trusts does rest with the legislature. They
created those tyusts and of courgse they can alter them or take
whatever steps are necessary.

My cuestion is primavily one of procedure here in cammittee.

Surely everyems knows the anSwer but me because I am a freshman.

But it seems to me we need to leave a very good track of leg-~
islative history ¢n this legigslation., As I study it it needs
clarification in my mind and X am sure there will be alot more

" testimony and evidence presented. Is it already set up by
- game mechanism that the testirmony which is recorded here today -

and the prepared testimomy presented here today to becore part
of a prepared record that is maintained so that in the fubure

there can be reference made to it to ensure the intent of tha

legislation is followed?

Senator Crapo, my understanding is we have no financial provisions
or procedures in precedent to do that. I personally have in mind
ensuring that there is more than one copy of the tapes and they
are placed in the records of the Pepartment of Water Resources
and the Law Library to ¢reate as good a record as we can.

There is a problem eviEn with the tapes because that is merely g
record of the committee procesdings and doa@s not necessarily
reflect the intent of the ather 30 senators on the floor. It
is. a very nebulous job in Idaho to determine what is the intent.

I am aware of that. As an attorney I do alot of searching

through legislative history where its available to figure out

what the laws mean, It definitely in my opinion would be beneficial
to have as much preserved as possible, For example, the written
statenent hy Attorney General Jones and perhaps encourage

those who appear before the committee in the future to be sure -
that their understanding of the bill is at least represented

in the legislative history as something considered and that we

make an averve available for that €0 be done.

I think the nature of the legislation itself justifies very
accurate records to be available.

In the House by majority vote, we spread upon the pages of the
Journal a letter of intent. You can make that as long as vou
want.

That 18 correct.
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Back to mumber € of 42-203B8, where the Dirvector shall have the
authority ....whére are we with compensation for the holder of

a hydropower right at a later date? In the event I invest a
substantial amount of money in a small hydrc . right and have it
producing and PUC and FERC in their wisdom determine T should
receive some compensation from a power company for that and
Senator Peavay buys a shesp allotment and decides to water the
grass up there. Where am I going to be with my investment once he
starts pulling the water out of the cresk for his sheep?

If as ig the practice now, your permit was subordinated when
issued, you would be subject to Senator Peavey's watering his
sheep. If your permit had been subordinated you would be subject
to this depletion, If it were not subordinated and the Director
decided in his wisdan you should have a chance to get your project
paid out before the subordination took effect, then you might be
corpensated in that situation.

Ig it all up to the Director whether I received ¢onpesnation or
not and is there anything in here that sets up criteria by which .
he shall determine hew nmuch I shall pa compensated or is that
pramlgated by rule and reqguilation?

The compensation issue would follow the subordination issue
initially. If you were subordinated you would have no tight to
conpensation and it i5 solely the Director's discretion as this
is written to implament that constituticnal provision. So if
he has no guidancte, it is my guess that hen's teeth and unsub-
ordinated power rights from now on are going to be about on a

parity.

Cpe of the things we are trying to do on amall hydros, as
defined in rules ard requlations, is that if just a amall
amount of water makes a drastic change in econamic effect of

it, we will issue the permit for a definite period of time. We
lock at the payout period on the project and at that time lock
at subordination and where it is necesgary, we protect that
project for a time so there isn't a danger of econamic disastey,

The Chairman thanked all for their attendance and there being
no further business before the committee, the meeting adjourned,

Tapes of this meeting will be on file at Water Resource and the

Law Library,
;, ) _ﬁM

1rd Noh, Chairman

BGY Mullix;:ﬂ , Secretary

(-




Prepared Testimony of Jim Jones,
Idaho Attorney Géneral
on
Senate Bills 1006 and 1008

Senate Bills 1006 and 1008 are part of the Swan Falls
legislative package. Both Dbills must be passed 1if the Swan
Falls Agreement is to be implemented.

SB 1006

Senpate Bill 1006 gives the director of the Idaho Department
of Water Resources the authority to suspend the issuance of
permits in certain instances and to promulgate all necessary
ryles and regulations regarding the agency's legislative man;
dates,

Presently, the director does not have express authority to
suspend the issuance of permits. The Swan Falls conflict has
mzde it abundantly clear that this authority is necessary to
avoid exacerbating conflicts over the use of water. Though the
department suspended issuance of permits and licenses pending
resolution of the Swan Falls controversy, 1f challenged, it may
have been required to issue permits and ‘licenses, which wonld

have subjected the department to increased financial liability.

The authority to prcmulgate rules and regulations 15,

nécessary to implement an effective system for the allocation
of any water made availatle pursuant to the Argument, Further,

rules and regulations will inform the general public about the



dﬁrector of the department intends to exercise his legislative
duties.
SB 1008

Senate Bill 1008 1is the centerplece of the Swan Falls
Agreement. The bill represents a very delicate balance between
the interests of hydropower producers and the interests of
other water users and the State of Idaho.

Proposed section 42-203 addresses twoe problems. First, the

section provides a method for resolving conflicts over wvhether

"an existing hydropower water right is subordinated and, if so,

on what basis the water may reallocated. Second, the section

.provides that the director shall have the authority to subordi-

nate all future hydropower water rights,

Subsections (1) through (5) of section 42-203B specifically
address the Swan TFalls controversy. The trust appreach
embodied in these subsections is an outgrowth of the difficulty
the parties encountered in defining Idaho Power Company's Swan
Falls water rights. From the outset of the negotiations with
Idaho Powver Company, the State insisted that it have ownership
over these waters made available for future users as part of
any settlement, Idaho Power Company, however, insisted that it
retain control over any water made available until such time as
the water was put to beneficial use,

The State's position that it must have ownership of water
allocated to future use was based on the premise that if the

Company retained ownership, it would be requirsd to protest




*

every application for the Wwater, thuys frustrating the objective
of making additional Snake River water avajlable for appropri -
atien. Further, the State was concerned that a subordinatable
water right would be viewed as a sham transactioen by the courts
and struck down as a Yiolation of Article XV, § 3 of the Idaho
Constitution. Finally, the State felt that leaving Ownership
in the Company did not provide adequate Protection for the
citizens of Idaho.

Idaho Power Company contended that the State's insistence
on  complete subordination Prevented the State from balancing
_ hydropower benefits against the benefits of proposed uses. The
Company wanted the State to use jitg right as a shield dgainst
possible constitutional challenges to the State's denial of
certain uses as pot being in the publie interest,

As drafted, the State Possess legal title tg all waters
previously cla1mgd by the Coﬂiii;diﬁgi;iﬂﬂjﬁéfo c.f.s,

trustee of the waters, the will  be red to

release water to any user that complies with existing state layw

this bil1. The trust concept, thus, permits the States to
assert that the Stream is fully appropriated beayse of an
existing claim while at the same time making water available to

those uses that Create a net benefit to the State,

As
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Though, &s is apparent from the previous discyssion, the

definition of the Company's right was very difficulet, a major
benefit from the negotiations is the establishment of a
framework for resolving similar conflicts on other rivers in
_ the State of Ideho. 1In order to avoid litigation regarding the
State's power to subordinate an existing water right that is
claimed to be unsubordinated, holder of a hydropower water
right define a minimum flow £for its facilities while at the
same time receiving assurances that the balance of its claimed
rights will not be appropriated unless the State determines
that there is a higher and.better uses for the water,

As briefly noted above, the State proposes to treat water
that is placed in trust by an agreement negotiated pursuant to
the authority of propoéed subsection (5) of § 42-203B
differently from other waters, In addition to meeting existing
statutery criteria, a person contemplating the appropriation of
trust waters must also satisfy the criteria of proposed sectien
42-203C, -

The criteria set forth in proposed section 42-203C are
supplemental to existing criteria. Though the section refers
to public interest, it in no way limits the existing local
public interest standard of Idaho Code § 42-203. In fact, the
use of the term public interest could be misunderstood unless
the history of this section is explained. During the early
part of the negotiations, a total rewrite of I.C. § 42-203 was

envisioned, with the 1local public interest standard being




L3
incorporated into new public interest criteria. This concept

wa abandoned when the parties realized that a total rewrite was
practically impossible, technically difficult, and tactically
unwise, The criteria as written do not and are not intended to
remove any existing protectien for other in-stream values
currently existing under Idaho law. Rather, the criteria are
designed solely to guide the director in making reallocation
decisions. Section 42-203C is intended solely for the purpose
of determining whether a proposed use has greater net benefits
to the State than the existing hydropower use. This section
will not come into play unless -the director determines that
existing criteria are satisfied.

The c¢riteria in 42-203(c)(2)(2) identify those factors that
are critical to the determination of whether the proposed use
is preferable to the continued allpcation of the trust water to
hydropower. Since the premise is that some future uses are
desirable, the negotiators believed that the burden of proof
should be placed on the protestant. Only if the protestant
establishes a basis for its claim of adverse impact on hydro-
power needs will the applicant be required present evidence of
public benefits flowing from the proposed wuse. It is very
important to note that the water held in trust by the State
subject to reallocation is tied to state law and noet the public
interest criteria. This is very important because it gives the
State f£lexibility into the {future, If the public interest

criteria is not, after trial and error, precisely what the




Eegislatura desires, the standards can be changed without

affecting this agreement, state legal ownership of the water
rights jnvolved and the trust arrangement established.

Aside from providing a mechanism for resclving the subordi-
nation issue with regard to existing.hy&ropower water rights,
proposed section 47-203B(6) declares that the director may
subordinate any future applications for hydropower use. This
subsection is an express implementation of Article XV, § 3 of
the Idaho Censtitution. Clarification of the director's
authority to subordinate hydrapawer use will ensure that fyuture
uses .of the unappropriated waters  of the state will not de

precluded by future hydrsps#er projects.
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RECOMMENDED ADJUDICATION OOST SHARTNG

For Snake River Above Lewlston
‘ ADJUDICATION COST § 27,369,000
(Discounted at 10% to July 1, 1986) 19,035,000
CLAIM FEES
$50 per claim X 61,6%4 water rights § 3,084,700
§25 per claim X 52,332 damestic & stockwatering rights 1,308,300

VARIABLE, WATER USE FEES*

Irrigation: 81.00 per acre X 3,700,000 acres 5 3,700,000
Hydropower:

$25/CFS5 x 259,441 CFS Private or Munlmpal 6,486,000

525/CFs X 29,815 CFS USBR or CCE , 749,400
Acuaculture: 3§10 per CFS X 13,631 CFS water rights 136,300
Municipal: $100 per CFS X 1,16l CFS water rights 116,100
Industrial: $100 per CFS X 6,493, CFS water rlg’nts 649,300
Miscellaneous: filing fee only- Q
Public: $100 per CFS X 20,315.6 CFS water rights 2,261 ,600%%x

% 18,487,700
STATE SEED MONEY 1,000,000

§ 19,487,700

* Claimants are allowed to spread 'variable water use fees exceeding
$1,000 over as many as. as many as five annual payments with 10%
interest accruing on the unpaid balance. Monies [n the Adjudication
Account would be invested by, the Treasurer, with interest accruing
to the Accoount.

** This revenue is based upon the power plant capacities of the federal
facilities.

**%52,131,300 of this is a state obligation. This figure includes
$23D,i}00 for raising tbhe minimum flow at Murphy gauge from 3,300 (FS
te 5,600 CFS in the winter. It does not include a §1,200,000 fee

that would result from setting a new minimum flew of 13,000 C¥E at
Lime Point.

CAUTIONS:

1) Water use numbers may be overestimated due to doublecounting, thus

lowering revenues. The amcunt of water use on unrecorded rightsg
iz unknown.

2}  The number of actual water rights is similarly unknown.

3)  If all parties are not assessed within one year, revenues will be
lower.

4} Vvhile domestic and stockwaterina rights have been included in the
adjudication, the cost of processing these claims has not been
included and is unknown,

fmetat /dgprop
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NUMBERS OF IDARD WATER RIGHTS

' ABOVE LEWISTON
SWAN & ENTIRE
USE FALLS ] ABOVE % STATE %
’ Irtigation 32,137 88.4% 51,968 B84.2% 6l,44)] 83.3%
Hydropower 651 1.B% 1,267 2.1% 1,620 2.2%
Aquaculture 722 2.0% . 1,063 1.7% 1,14 1.5%
- ' Munieipal 380 1.1% 773 1.3% 964 1.3%
Industrial 977  2.7% 2,745 4.4% 3,638 4.9%
Miscellanecus 742 2.0% - 1631 2.6% 2,202 3.0%
Public . 47T 2.1% . 2,247 3.6% 2,743 3.7%
TOTAL 36,366 7' - 61,634 - - 73,749
Btockwater 8,601 . 19,836
Domestic 10,026 32,456
~,. Subtotal 18,627 L 52,332
: * . GRAND TOTAL 54,993 i, - 114,026

NOTES: .

1}  These numbers have been enlarged from the. mmber of water Tights actuwally on
record hy a factor of 1.74, which reflects the number of unrecorded water
rights that past adjudications have turned up. Thus, these estimates may be
high for =mame uses, particularly those with smaller numbers. In additien,

; scme rights may be doublecounted under more than one use, when, in fact, cne
i use is primary.

2) The mumber of water rights holders varies considerably from the nuwber of

water users. A single water right held by a municipality or irrigation

district may serve hundreds of users.
3)  Industrial uses include:. industrial, mining,. commercial.

4) Miscellaneous uses include: recreation, private fire protecticn, individual
heating or cooling, aesthetics.

5) Public uses include: wildlife {mostly held by Forest Service and BIM),
I water quality improvement, minimum instream flows,

Division of Financial Managment
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ABWE SWAN FALLS

MAXIMUM ENTITLEMENT OF WATER RIGHTS

LEWISTON & ABCOVE

CFS 1000 AF CFS 1000 aF
Irrigation 140,930,0 101,850 184,770.0 123,533
Hydropower 163,062.0 117,845 289,25%6.0 209,045
Aguaculture 13,404.0 9,687 13,631.0 9,851
Municipal 723.0 523 1,161.0 839
Industrial 2,268.0 1,629 6,.493.0 4,693
Miscellanemus 14,170.0 10,241 15,247.0 11,019
Public 5,802.6 - 4,194 = 20,315.6 14,682
Notes:
1} Water use may be doublecounted, particularly for miscellanecus and

public uses. The same water right often lists several beneficial
uses, of which one is primary. Thus, these nunbers probably
represent upper limits fér the more minor uses. In addition,
these figures include applications net ag yet approved for all
uses besides hydropower.  Hydropower iocludes only permits,
licenses, claims, and decrees.

2} Industrial uses include: industrial, miping, commercial.

3} Miscellaneous uses Include: recreation, private fire protection,
individual heating or cooling, aesthetics.

4) Public uses include: wildlife (mostly held by Forest Service and
BLM), water quality improveiment, minimum instream flows.

5) Domestic, stock watering, and groundwater recharge uses have been

dropped. These rights are not normally disputed, but need to he
cuantifind,
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