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MR. COSTELLO: Chairman Kramer, Members of 
the 13oar<l, legislators, and members of lhe public, 

The governor did ask the Buard to put 
un these meetings around the slate and is very 
appreciative of the Board providing this 
opportunity to explain (o you the details of the 

agi-eement that we have readied with Idaho Power 

Company, 
To give you the governor's perspective 

on this agreement, as I think almost all of you 
11re awar·e. the governor for two yea!'::.. sought an 
e1rn(itrnent by the legislature l1f a subordination 
bill which would havt, by law imposed a 
suhot·dination condition HI Swru\ Falls. We weren't 
:<rnccessful with that. 

The governor never intended by purnuing 
subordination tu creilte a climate where we could 
take the river down lo zero or down to the minimum 
flow or anything else. Rut he did feel very 
i,trongl)', AS; he said rei"teatedl}•, that the state 
:-.hould be in control of making the dooisions as. lo 

the <illocation nf a veiy prcciom, ,m<l ever rnore 

Paga 4 

sc,,rcc nalutal resow·ce. And that was hii:; 
motivation in seeking suhmdination k:giidation, 

ilut with the help of Senator Noh 1:1ml 
Senato!' Ringert and others who <1re despite 
that help T should say, we wt:ren'I successful in 

getting that done. 
And after the 1984 :session, Idaho Power 

Company approtwhe-d the governor with an 
offer to enter into a partial settlement of the 
Swan foils litigation. under the authority of 
legislation passed in the '81 sessim1, called 

Senate Bill 1130. 
The governor responded with an 

invitation to enter into negofa1tions lo seule 
all of the litigation rather than just a partia.l 
settlement. And Idaho Powt:r Company accer>ted that 
offer in July, and we commenced negotiationi::. 

There were at least dght meetings 
among tht~ thn::e principals: Attorney General 
Jonc.s, Mr. ilruvt: from the power company, and the 
governor. And in the meantime, the three of us 
met 011 virtually a daily basis trying to come to 
;s;ornc meaning of the minds as to how we could best 
approximate what should be the balance between twu 
competing uses: the need to produce hydroelectric 

1 1 to 4) 
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power and the nt-cd lu make water ava.ilable for 
agricultural devcloprm .. -nt And what we came up 
with was !he approach that Frank has outlined for 
you. 

5i 

The guvemor, after reflecting on where 
we ended up with this agreement, feels that what 
we have done is come very close to where we 
have e11ded up even if tbe legislation had been 
allowed to purnue it;i course. Had either side won 
a total viclmy in cnurt, the political ,vill would 
have been there on -~ in :,mppmi of either side 
lhf1l lost Lo bring the pendulum back to the middle 
and lo striki..: some kind of ha.lance, 

' i 1 

! 2 

I : 
6 
7 

8 
9 

10 
11 

12 
13 

An<l jusl as I think the agricultural 14 

community wouldn't have sat still for recognizing 15 
that the power company had a right to virt.ually 16 
aH the water in the: river, neither would the 17 

ratepayers have sat still for the kind of 18 
no-strings-attached Jevelupmcnt that could have 19 

taken place had the state won the lawsuit. 20 

So either way the legislature pmbably 21 

would have answered this at some point down the 22 

road with something like what we've dent: here, 23 

which is to try to take a middle ground betwet:n 24 

the two competing interests. 25 
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If you accept that thc1-is, then the 1 

question becomes, isn't it better lo Lry Lo come 2 

to some approximation of a balance through 3 

negotiation and compromise, or should we go 4 

through the process of taking several years and 5 

several million dollars to reach the same 6 

approximately the same posit.ion after years of 7 

litigation and further efforts in the political 8 
arena? 9 

The governor feels very satisfied with 10 
where wc JiJ. end up. He docs think that it 11 

reflects <1 very rea~Linabk balance between the two 12 

uses. j 13 
l 

And he would ask th.at yuu lm,k at it in ! 14 

that light. and fonn your own condu~ions on that !is 
point, Rut he does think that it's important for l 16 
both groups to stop thinking in terms of achieving i 1 i 

I 

some kind of total victnry eithel' in the '18 

kgfa;latun: or in tl1e courts and begin to focus on I 19 
what mcchani~ms we can put in place to make sure \ 20 
that while we leave open the opportunity for ; 21 
further development of our agriculmral interests [ 22 
on the Snake River, that we do so in a way that ! 23 
docs take into account the effect that that i 24 
dcvdopmcnt has on all of us ratepayers. ! 25 

2 (Pagea 5 to 8) 

7 

A11d with that, I'd be happy to rc1,pond 
to qtiestions after my two colleague:, have had 
their chance. 

CHA.1Rl\1AN KRAMER: Thank you, Pat Co;;tello. 
P,1t Kole from the Attorney Gcncral'i; 

Office. 
MR. KOLE: Thank you, Mr. Chairman. 1'11 be 

brief because l think you've all been sitting dow11 

quite some time and probably want to ask some 

questions. 
The negotiation process that we went 

through we hope has brought Idaho water law into a 
new pha.se, and that negotiation process quite 
~imply is to bring Idaho wc1ler law into the 21st 
century. Our waler law in lhe past has served us 
well, but it needs to be updated and brought into 
some sort of fine-tuning to las!. us into the next 
century, 

What we have tt'ied to do wi1h the 
agreement that you have before you is to come up 
with a proposal that will equitably balance lhe 
competing interests for a very vital natural 
resource. Within that context, we tried to focus 
on ct.'Tlain absolute musts that we felt were 
necessary. 

Page 8 

The fir$t one was is that a public 
resource such as water hai:l to be controlled by the 
people of the state ofldaho. And the decisions 
affecting that water have to he made in the public 
forum as opposL-d to a private corporate boardroom. 
Now, we were very pleased to find that Idaho Power 
shared our concern in that regard and folt that 
they did not wam 10 be the water master for the 
Snake River. So the ag.reemem QOiltemplmes and is 
predicated upon state control through the public 
input process of our water resources. 

Secondly, ,:ve wanted to focus on 
protecting all of the individuals who are 
currently water. I think the agreement that 
you have in front of you protects; cvc1ylmdy who is 
currently using water. 

lhird, we wanted to make sun: that 
water users who have devdopmenl projects that 
benefit the state economically, and that includes 
both agricultural, ntunicipal, industrial, and 
domestic l!Ses, would be able to go forward. And I 
think the agreement that you have 11ssures that 
good water users will be able to go forward into 
the future. 

Finally, we wanted to make sure that 

Tucker and Associates, Boise, ldaho, (208) 345-3704 
www.etuckcr.net 
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the state would be in a position to take 1 

responsible management actions in the future. 
so what we have set forth here is a basis upon 
which farther studies, both of economic factorn 

Andi 2 
: 3 

and of hydro logic factors, can take place so that 
we will be able to wisely manage the water 
resource that we have been blessed with. 

In conclusion, I think it's fair to say 
that litigation has benefits for everybody. It 
also has detriments. And one <.1fthe major 

4 

5 
6 

7 

B 

9 

10 
detriments is that you spend a lot of money on it. j 11 

What we've tried to do here is to j 12 

change the focus away from spending money in an ! 13 

adv~~arial ~ituatim.1 a. nd spend t!1at money in a 

1
! 1 4 

pos1l1ve selt1ng Lowards n:spomahlc managemenl o 15 

a vital resource. 16 
Thank you, Mr. Chaimwn. 1 7 

CHAIRMAN KR.A.MER: Thank you, Pat Kole.\ 18 
Representing Idaho Power is Tom Nelson. ; 19 

. :1 

MR. NELSON: Thank you, Mr. Chairman. j 20 
I will say that when the governor 1 21 

responded to our offer to re-open the 1180 2 2 
negotiations, that the company was glad to accept 23 
his intt:rcst in trying to settle the whole casc. 24 

The power company actually, as a mallcr 25 
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change nfa hLmdred year history. That I think is 
really in summary what the public interests and 
olhcr parts of Iha! document do. 

The slate wanls the policies replaced. 
We'll he in a posilion not only through the 
statutcs to manage the resource, but hopefully 
we'll have Lhe knowledge to make the resource meet 
Lhc objectives that are planned for it. 

Bul also when you read the agreement, 
il looks a little like a camel being defined I 
guess as a horse dcsigned by a commiuee. Uut it 
makcs a lol more sense if you remember what we 
wcrc trying lo do, !hat we're trying to settle 
some Litigation. 

.A.ltd so in that regard, it looks a 
little different than it might if you were sitting 
down to devise a whole new water right system for 
a brand new state. Hopefully, that would look a 
little different than what WC had to work with, 
which was an existing constitutional and statutory 
framework within which we had to settle this 
litigation. 

When you look al ii in that regard, 
then remember Iha! the atlempl was to seule all 
of the issues in the litigation and to se1tle them 

•••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••"•"••••••••"•••"•••M•••••••••••••n••••••••----•~•n,-,-,,,-,-.,OMMM-

Page 10 

1 of facl, as a matter ofpraclicc, as a matter of l 
2 legality, was never a water maslt.:r; certainly had 2 
3 no interest in being one. Hut if Lhc pcrception ; 3 
4 persisted Lhat !hat was whal happened, it had lo 4 

5 be addressed, and I think that the agreement s 
6 addresses that. 6 
7 When you read the agreement, I wish you 7 
8 would keep in mind that there's a lot more to that 8 
9 

10 

11 

12 

13 

14 
15 
16 
17 
18 
19 
20 

21 

22 
23 
24 

25 

agreement than just a couple of minimum flows at ; 9 
Murphy. The major pa1i of that agreement in my ; 10 
mind and in the mind of the management of the i 11 
company that's equally important with the minimun1 12 

i 
flow is the concept of a public interest review of ; 13 
all new water uses. Without Lhal, I don'l think i 14 
the company would have been agreeable to entering'!. 15 

into this part.icular agreement. 16 
You have mitigation for certain kinds i 1 7 

of new water uses that's required. You have a11 j 18 
adjudication. You have studies that have to be ; 19 
perfonned. Rut basically what all that does is I 20 
really shifts the focus and the direction of the 121 
slate of Idaho water policy from one of j 22 
development hy he who gets there quickest to a i 23 
question of what development sl1ould proceed and i 24 
under what conditions. And that's a radical i 25 
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as a whole. Sn the agreement was approached on 
that basis. So it doesn't knJ itself very well 
to picking at little pieces of it. You have look 
at it as a whole. If makes sense as a whole, 
that's the way it should be aeecplecl. If it 
doesn't tnake sense a whole, then it should be 
rejected. 

And that I think is the last point I 
want to make, is that this agreement can't be 
implemented by the governor, the attorney general, 
and the Jdaho Power Company. It takes a lot of 
work by the real policy makers of the state of 
Jdaho, being the W,iter Resource Board, the 
legislature, and some frdcral involvement also. 

So it's not a take-it-or-leave-it 
proposition, obviously, becau8e we're nol in a 
position Lo say that. But I can say that any 
changes in this agreement, since it was done as a 
whole, as an entirety, will open either the 
possibility that the agreement is never 
implemented in any form or that the agreement will 
have to be renegotiated. 

So that's why I asked when you review 
it, that you look at it as a whole. And to me, 
whe11 you do that, what comes out to me is what's 

3 (Pages 9 to 12) 
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1 left is a lot more important than what could be 
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1 a subt:ummittee appuinted by lhe govemor is jusl 
2 pel'ceived as having been lost. But in any event, 
3 J'd be willing to answer questions when we get 
4 thel'e. 

2 come up with a starting point. 
3 And this is a slarting point. 
4 Obviously, the legisl::tlure will have their own 

5 Thank you. 
6 CHAIRMAN KRAMER: Thank you, Tom Nelson. 

5 ideas. They're much mure experienced in this area 

6 than we are, and we'll defer to their .i udgemenl. 
7 We're gonna take about a 3"minute 7 obviously. 
6 b!'eak, 4-minute hl'eak. Hefore we break, I'd like 
9 l.o recogni/e Si;=n,Hor Gr1il Ht·ay. Clad lo have you 

8 CHAIRMAN KRAMl.::R: You know, it's really fun 
9 that attorneys have disclaimers, and thuse ufus 

10 wil.h u~ I.his evenir1g, 1 O that arc nut attorneys just say we dun'l k.nuw. 
11 Let. rne rr1enl..ion lo you, this i.~ the 11 (Laughter.) 
12 sixl.h infnmrnlinnal meeting that we have put on in 
13 the la~t week ot· so. We've talked to 

12 MR. KOLE: That's !ht: sixth lime you've ust:d 
13 that joke. 

14 approximately 300 people, so it's been quite 14 CHAIRMAN KRAMI.:.R: Firsl time, 
15 enlightening to all of us who have traveled 15 

16 through the way. So Let's have about ::i 5-rninute 16 

1 7 break, and we'll be back. . l 7 

18 (Recess.) ! 18 
19 CHAIRMAN KRAMER: Questions ::md answers. wJ 19 

20 hope that you ask the questions, and we have a 2 0 

21 team up here that can anSWl,'f, Wh1,..11 I look at this 21 

MR. Nl.::LSON: If that's really what you say, 
Gene. you wouldn't say much hut that. 

MR. ORA Y: Exhibit 1. $200,000 are to he 

appropriated to the general account for a 
technical advisory committee which the govemor 
shall over-see. 

Is the $200,000 just the first year's 
22 whole group, I'm sure you shuukl get ~omc imswcrs. 22 shot, or is this going to be an ongoing study-type 
23 Dt.1"orc we start l'<l likc to ask, any ol" I.he Wiil~ 23 thing? How do you perceive that? 
24 Rc5ourcc Board rn,;mhcr~ have que~tio11~? Mt. Gnty'! 24 MR. NELSON: The technical commillee 
25 MR, (,RAY: I do, Mt, ChaittMrt. I have about 25 estimated it would take a minimum of" 1lu·ee years 

••••••••,ww••••w,wwww,mws,,.s,w,mw,•••••--w•••••••••••••m•-,•w••• ••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••I•••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••-••-•••••••••••••••••••••••••••••••••••••••••••-••••-•-•••••••••••••••••••• 
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1 five of them. Well, after six meetings they 1 
2 accumulate, and we'll save the best for la8l. 2 
3 Now, gentlemen, on your exhibit number 3 
4 2, we're talking about adjudication and the fees 4 
5 that will be charged. It will fall under 42-14, s 
6 14B-5. A.nd it's the additional variable water use 6 

7 fee for each claim filed public, $100 per cfa. 7 

B What entities fall into this public category'! 8 
9 (Inaudible.) 9 

10 MR KOLE: Yeah. Welt, actually I1ll take a i 10 
11 quick stab at that. '[l1at's all the various public i 11 
12 uses th:it our water i~ put tn; for example, ! 12 
13 n::creation, fish and wildlife, hunting, outdoor j 13 
14 aclivities. That's meant to pick up all of those i 14 

15 fees or all of those uses and have an appropriate ! 15 

16 contribution made by the state in the adjudication 116 
17 fomrnla. ! 17 

18 MR. ORA Y: But how are you going to chargej 18 

19 
20 
21 
22 
23 
24 
25 

that 100 cfs? 
MR KOLE: It will be paid for out of the 

general fund or theoretically out of the general 
fund. I want to issue one disclaimer on this foe 
schedule. This foe schedule is obviously 
something that the legislature is going to have to 
take a look at, and what we've tried to do through 

4 (Pages 13 to 16) 
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to accomplish those studies, so that wmtld be the 
first fiscal year's appropriation. 

MR. GRAY: Okay. How will this tic in with 
the legislative committee, the study, the 
legislature committee thing thal we've got going 

on'! Will that tie in at all? Will this be 
separate? 

MK COSTELLO: This group would pick up on 
the recommendations of the legislative technical 

advisory committee as to the things they said 
deserved further study. Primarily, it'.~ to put 
the department in a position where they can adopt 
meaningful public interest criteria, for which 
they need more detailed infom1atiun on the 
economic benefits to differenl L1ses, as well as 
the different hydrological implications or uses at 
a particular location and of a pmticular lype. 

MR. GR.A. Y: Okay. 1 nolice in the -- that 
through the whole agreemenl there's an absence of 

mentioning uf this pi-ogrnm. Is this kind of study 
not needed in l:untinuing this progrnm after it's 
all pul together? I mean. where do we lie with 

this thing? 
MR. NJ..::LSON: You mean, the technical study, 

Gt'nt:? 
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' l MR GRAY: Yeah. 1 

2 MR NELSON; Basically, the technical 2 
3 advisory commi.ttee to the legislative council 3 
4 committee identified some immediate and pressing 4 
5 dcficicncic~ in technical infonnation. As they 5 
6 saw it, you should fond on-going studies. 6 
7 But in order to ask the ''what it" 7 

8 questions that fall out of this program, what if 8 

Pa.gs 19 

extensive exhibits that an: allached to the 

agreement. 
As I rc,1d thi:;, Lhis appears that this 

not only applies to Lhe Snake River, but any other 

river in the slale. ls that Lrue? And could one 

ofy<1u_ju::,;l briefly review each of the sections 

for the folks to explain whaL it is. 

MR. (\>STE! J .0: IL would be easier to do it 

9 you develop land here vcrsL1s what if you develop 9 at the l1laekhoarJ in graph form. Out it does 

10 it here, and so on, you had to spend that kind ur 10 apply anywhere in Lhe state where there is a --
11 money to get yourself in a position tu really 11 either an unsubordinated hydro right or a hydro 

12 answer those questions. Hul hopefully the studies .. 12 righl Lhat it'~ not clear whether or not it's 

13 gu un afkrwarJ tu make sure thaL what you think : 13 subordinated. 

14 you know is really true. · 14 And basically what we're saying here is 

15 MR GRAY: You know, Mr. Chairman, all week 15 that the approach that we arrived at in settling 

16 we've heard Mr. Kole talk about the bang for the 16 this lawsuit makes good public policy sense and is 

17 buck or the buck for the bang, whatever it is 17 -- can provide a comprehensive framework for the 

18 we're going to get. But it would appear to me 18 legislature to regulate hydropow~r lights under 

19 that if monies were going to appropriated for 19 the authority of a 1928 constitutional amendment, 
20 ~tudies, that they would possibly he appropriated 20 which said they could regulate hydropower rights 

21 to the Depa1tmcnt ofWatcr Resources in li1.:u ofa 21 and that they would he Lrealed consistently 

22 technical advisory committee, because already it , 22 throughout the slale. 

23 would seem like we have a jump on the prucc:::ss. I 23 In othc-r words, you would use the 

~: ... , .. ~.t_t,e,r,i?,;.!,;r~:r;~;~~;t;~~;;;;r;a.I;~ .. ;!~~i,~~~:,_i,~~-,,,,,,,,_,,.,,,,,I,,:: ,,,,,.,,:~:,~;~;;;;~,;;:;;
1;!:~;;!~~;~½.~~;{;~;: ~;~!~~~~~ that 
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lieu uf Laking the $200,000 anJ giving ii to the 

Department of Water Resources? 
' 

1 

2 

MR. COSTELLO: Well, I don't think there's 

any -- I'm sure that whatever we do would be in 

consultation and cooperation with the depa1iment. 
Rut by housing thi:,; advisory committee in the 
governor\, office, it was kll Lhal il would give 

il a higher level of visibility and also the 

tendency if it were melded into the department's 

budget, when it goes through the legislative 

process, that kind of mns the risk of if you put 

in a new 200 for that, that you might take out 200 

3 

4 

5 

6 

: 7 

8 

9 

• 10 

• 11 

:12 

somewhere else and the net wouldn't be there. Andi 13 

we wanted thi:; specifically earmarked to go for / 14 
these studies to put intn place these new public : 15 

inlcn:sl criteria. j 16 

MR. GRAY: Thank you. i 17 
I 

Mr. Chaim1an. i 18 

CHAIRMAN KRAMER Mr. Gray diJ Lhis. 

knew it was his last chance Lo get the lasl word. 

Uo the Board members have any other 

questions? Mr. Williams. 

MR. WILLlAMS: Sure, 1 have one question. 

This is the first lime l've had an opportunity of 

looking at Exhibit 7Il, which is one of the 

H{19 
i 20 

i 21 

\ 22 
23 

/ 24 

25 
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:my hydropowcr right~ th at ~xi ~t. in ~xt:es~ o I" iii at 

minimum ~tn:11111 !low would he held in tn.1~t hy the 

~lal.~, l~gal t.i!.I~ In ll1f.1l wale1· l'ight in excess 

or ,1 min irnu1n 11nw being in the state, for the 

benet1t nfthe power l'ight holder and also for the 

benefit nfthc people to 111locate it to up-stream 

uses only whit:!, mt1ct the public intcrc~t crit:cri11. 

In doing that you ari: u~ing th~ 

hydropowt~ right to ~ay Iha(. lh~ rivet h;is, in 

cssenci.\ bt:cn fully :1pprop1·i;1ted, heu1use thu.l 

right ~xi~!~, /1rnl it's lhe right ln --

b,1~iq1lly 1tll the 11ow th(lt gets dnwn there. 

i\nd, 1heref1we, the state is in a 
position l.n impose rigorous public interest 

c1·ltel'ia that it might not othcrwis('. be able to do 

on an unappropriated stream, 

MR. WILLIAMS: Okay, 

CHAIRMAN KRAMER: Any otht:r board rmm1b~r~'? 

UNKNOWN SPEAKER: Mr. Chaim1an. 

CHAIRMAN KRAMER: Pirst, l'd like to 

recognize Mr. Bob Hammcth, Ht1 kind ol" got ir1 hi;..-rc;: 

without me si.:eing him, 1-k\ from SL Mary, and 

he's also a boar<l mi.:mbt:r. Mr. }h1mm~th. 

MR HAMM ETH: I havi,; a qu~.~t.iou ,1bout 

Washington W11t~~ Pliw~:r\ righl~ in Coeur [)'Alen~. 
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Is there any suhordination at all? 

211 
MR. KOLE: WelL those water rights at the 

present time are unsuhordinated. It's our intent, 
in looking at Fxhihit 78, to provide a voluntary 
mechanism by which Washington Water Power will 
come in and negotiate with the state, much the 

I ~ 
! 4 
j 5 

6 

same as Idaho Power has, and e11te1· into a similar 7 

arrangement so that they would get the benefit of 8 

Page 23 

that as he understood the agreement, ii 
subordinated a block of 600 cubic fret per second 
of water. I heard Senator Peavey say the same 
thing on television the other night on a report. 

ls that lrnc'! How had much waler does 
!his agreement subnrdinatc'! 

MR. NELSON: Wdl, kl me have a cut at it. 
As Pal said, ifwe had a blackboarJ, it would be 

9 this format. And at the same time, the state 9 easier to show. But the amount of water up to the 
10 would be ahle to protect people who are currently 
11 using water. 

10 minimum stream llow is un~ubordinaled. Okay. The 
11 amount of waler representing current uses is 

12 As you might know, that facility on the 12 subordinated. 
13 Spokane River really is very analogous to the 13 Now, in theory, when you squeeze those 
14 Swan Falls situation, and because irthcy were to 14 together, you come to a block not addressed of600 
15 assert their water right, cuITcnt water users 15 cfs. That's the difference between 4500 cfs 
16 would have to shut their water Ltse off. 16 current flow that Frank talked about and 3900, the 
17 MR. HAMMETH: How about their 1ights on Pcndj 17 new minimum flow. And if you look at that 600 
18 Oreille? ! 18 cfa, that 600 is not immediately subordinated. It 
19 MR. KOLL::: 1 don't think that's quite the i 19 is suhject to ,5ubordination by state action as new 
20 same situalion at the present tirne, though I think ! 20 uses arc approved. 
21 Norm Young from the department will probably have ! 21 So you have, as I say, kind ofa 
22 to answer that. ! 22 three-levd approach: some absulutdy 
23 CHAIRMAN KRAMER: Mt·. Young. ! 23 unsubordinated, some absolutely subordinated, and 
24 MR. YOUNG: Well, I believe there is a ! 24 some subject to subordinaiion as a result of state 
25 facility on the Pend Oreille River, the Kootenai : 25 approval of new uses. 

,-,-,-,-,,--•. ->MMMM, . .,M,Mrn.M., .• ,-,-,a,a,a,as,"•M>••""''MM-•M--Mas,,.s,_MMMM•••••••••••••••••••••••••••••••~•••••--••1•••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••-••••••••••••••••••••••••••••••••••••••••••••••••••••••"•••••••••••••••' .. •"•"•••••••••••••••••••••'"••~M••••••• .. ••••••••••••••••••••• 
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kiver, ii would be Pend Oreille that is using most 
of the water. 

UNKNOWN SPEAKER: Speak a little louder. 
T'm looking at you, and I can hardly hear you. 

MR. YOUNG: I've got a frog in my throat, 
Frank, and l'm having a little trmtble with it. 
There is a facility on the lower end of the 
Pend Oreille, that during extreme low-Jlow 
periods, can use all of the water and then some. 
So ii has somewhat the same silualion. 

CllA1R1v1AN KRAMER: Thank you. 
Any other questions from the board 

members'? Any q\lestions from the depatiment'? 
T .adics and gentlemen, it's your turn. 

Sir. 
MR. FORD: Yes, sir. My name is Pat Ford. 

I want to ask a question•· maybe it stems from my 

I 

1 

2 

3 
4 

5 
6 
7 

8 
9 
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11 
12 
13 
14 
15 
16 
17 

own lack of knowledge, I'm not smc, but I'm not 18 
clear how much water this agreement is going to 19 
suhordinatc. r think mv confosion comes from the j 2 0 

use of the average daily flow, as Lt's a number as / 21 
opposed tn another measurement that had been more 122 
generally used. 2 3 

When I talked to Wayne Hoss on the 24 

phDnc, I think it was last (inaudible), he told me 2 5 
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MR. HAMMETH: 1 guess my confusion comes 
from I had -- most of the previous discussions, I 
think, had been in temlS of an average monthly 
flow as opposed to daily flow. 

MR NELSON: No. The state water plan 
minimum at, I think, all the gauging stations 
where they have one on the Snake has always been 
an average daily. 

MR. HAM METH: Is the 3300 an average 
daily --

MR. NbLSON: Yes. We left it that way for 
several reasons. One, of course, is that people 
are used to ii. A.nd second, if you're looking at 
protecting in-stream uses that an average of a 
period longer than a day, a monthly average, for 
example, will give you a higher number at the 
Murphy Gauge, But the problem is zero for I~ days 
and 10,000 for 15 days is a 5,000 cf~ average, but 
it's not a very good way to run a river. 

So you need a nan-ower time period when 
you're looking at an absolute minimum. I Fyou'rc 
looking at planning, probably the best data you 
have is on a monthly basis. And that may he where 
you're picking up your monthly information, is 
that tl1e planning numbcn. arc usually expressed in 
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a monthly dt.-nominator. 52. 53. 5400 cfa might be 

a monthly number at Murphy 10 correspond to the 
4:500 daily. 

MR. KOLE: Ami the problem you have with the 

monthly flow is that the environmental concerns 

that you have just arro't capable of being met. 

Ai. Tom pointed out, zer<.1 for 15 days and then 
I 0,000 for 15 days, you've got a diy rive1· for l 5 

I 
! 1 
' 2 

3 
4 

5 

6 

7 

' 8 
9 
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Now, whc:n we get to sometime in the 

future, at whatever levd !he minimum flow is, 

eveJ'ything ahove the minimum tlow will he 

subordinated and everything below the minimum flow 

is unsuboi·dinated. And the way this block of 

watel' get.s. transformed in -- from an 
urn,ubo1·dinated right to a suburdinated r·ight is 

through pub I ic interest rnview of each new water 

use application. and you have: a lol offish arid wildlife 
destruction. Su it struck us that staying with an 

average daily tlaw maJe a lot more sense than 
going with the monthly !low. 

MR. HAMMETH; So I guess 1'111 still not 

certain so this is happ1:miJ:1g in thl'ee stages. 

10 
11 
12 

And the purpose of doing it th is way is 

so th,lt we can impose very strc:nuous public 

inleresl review that people ,vho are adversely 

13 ,:1ffc:c1ed by it might think deprives them of fheir 

.:on~titutional right to appropriate the 14 
15 
16 

I guess what l'm trying to get at is, given the 
existing flow in the Snake Rivet· at Murphy and 

Swan Falls, in some measurement, what is this 
agreement? 

MR. COSTELLO: Maybe ifFrank can bring us. 
that 

17 
18 
lSI 
20 

UNKNOWN SPEAKER: Gene, in that box in the' 21 
corner are some marking pens. 

MR. NELSON: While they're putting rhat up, 
there's one thing you might remember is, this i8 a 
critical year look. And in every year but the 

22 
23 

24 
25 
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critical year, you'll have mure Jlows than this. 1 

Sn you shouldn't be misled by thinking every year 2 
you're gonna be there, because you're just not 3 

there. But maybe Pat can show you graphically 4 

what happens. And maybe he can't f(IO. 5 

MR. COSTELLO: Under this agreement, 6 

everything above 4500 is now subordinated, because 7 

thar's the level ro ivhich current u!'lcs have 8 
brought the minimum flow d<nvn to. 9 

In other words, current devdopmenl 10 
results in a potential low flow of 4500. ff you 11 

were to c:ay what is the minimum flow today, that's l2 

the best answer we can rnme up with. llelow the 13 
minimum flow, not only on the Snake River but on 14 

other riv1.-n, similarly siluated, the hydro right'l 15 
wuuld be ummbordinated. 16 

The implications of that are. not only 17 
do you have the force of law of the state water 18 
plan and its minimum flow with whatever priority 19 

date it has, you also have a private hydrnpower 20 
right with a priority date quite senior tu shore 21 
up this minimum flow and make it much more ; 22 
protectable. This area in here hctwccn the 3900, ·. 23 
5600, and where we are today is unsubor<linatt"d i .24 
today. Okay? i 25 

unappropriated waters of the state. 
But by leaving thi!! hydnlpowe1· right i.11 

plac~ up to this level of 4500, they run lnto not 

only the statutory public inleres1 criteria. but 
also, even if they could get aroimd that. into an 
unsubordinatc.d hydwpower·. 

MR. HAMMLTH: Okay. l know that these 

numbers are nol exact, but then the•· you're 
yot1're saying that the 4500 average 

daily flow i~ a measurement oftlu: existing tlow. 

MR. COS'ff::U .. 0: That's the best 

Page 28 

approximation we co\1ld come up with. That was the 

first ques{ion we .isked and asked the clepartn1ent 

an<l ou1slde hydrologist was, "Where are we today?" 

You know, "What is the minimum !low Lo<lay?" 
And that's the hest number they had. 

CllAiru..1AN KRAMER: Mr. Dunn. 

Mlt DTJNK: Yeah. What we do is we lak.e the 
historic record flows. And through the use of 

computers, we then superimpose on that t.oday's 

development, 1984 dev-elopment, and say. okay. now, 

with tlmsc historic llows and all of the 

development on top, what would be the lowest llow 

in the lowest day of the lowest year 

And ttml's where we come up with the 
4500. And say, okay, that's as low as the river 

t:an under presem conditions. So now wt''re 

saying, all fight, if we approve some permits, we 
would protect that so it could -- it wouldn't go 

below 3900. 
UNKNOWN SPEAKJ.:'.R; Okay, 
MR. DUNN: An<l that's the reason for some of 

these !-tudics, so we can further refine that to 
make 5urc we're right. And let's assume we go 

with a couple of years, or llm:e years, some 
period of time, and do sorrie studies whe11 you find 
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out that where that flow is, tho lowest flow is 
really 4400 instead of 45. We're ~iill staying 
with 3900. So it means that much less water can 

1 

2 

:31 

foHoi.vup_, Mr. Chainnan, was this n:duecd to 8400, 
then, by the Supreme Court decision or .. 

1 

2 

3 

4 

5 

6 

7 

8 

9 

he developed. , 4 

UNKNOWN SP.EAKER: So you've got a block ot1 5 

MR. NELSON: No. We stipulalcd in the 
district couJt that thm was the physical capacity 

600 cfs that you're that will be, under the new 1 6 
of the works. In other words, we could have had a 
paper water right for 50,000 cf.,:; at !hat site, but 
your water rights are only what you can Lise. And 
R400 was always the physical capacity of the 
plant. So how that happened, I don1t know. 

proposed criteria, granted in pcm1its that satisfy ·· 7 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 

those crileria. Once that occurn, you wirl 
continue lo gn1nt water rights but they will be 

subject to the limitation that in some years they 
rnight not be there. Right? 

:MR. DUNN: That's right. 1fthere wa.'!- any 
kind of a not necessarily. We wouldn't grant 
them if there Wc~s no way to be ahle to stop their 
interfering with the 3900. 

For instance, if you're pumping in the 
Snah Plain, and that'/:l a new pc1111it, and we say, 
okay, we'll bt-ue the permit and then when we 
to that low J1ow period, wc'll cut it off. 

Well, that phy:sically wouldn't allow 
the water to get there, ;;u we'd say, no, you can't 
appropriate any water. llecause there's no way to 
he able to go back an<l shut a groumlwatt'T pcnnit 
off and have it affect lhe river until a couple 
years later 

Page 30 

1 CHAIRMAN KRAMER: Harold. State your 

2 plca:1c. 

3 MR. MILES: My name is Hamid Mil~s. I'm 
4 representing the Idaho Wildlife t•erlerntion, Idaho 
5 Commmcr Affairs. And i suppose thi:,1 question 

6 should go to Mr. Nelson. 
7 \',/c have a cc1iain core of the 
9 United St.:,tes' dt,crcc dated -· it was effective 
9 Apdl the 2nd, 1907. And this -- well, item 2 on 

10 page 2, the plaintiff is i1bo the owner of 1:1 legal 
11 and val i(l tipptoptiation of l 0,000 cubic fed pC'r 
12 second, 1he waler i:ll Sw,m falls. 
13 And they have a water right, licem,e 
14 number 14:\<i2 for 4000 cubic feel a seetiml <l1:1tcd 
15 July the 29th, 1919. Now, the.~e are two vnHd 
16 water 1ights, and I was wondering ht1W they 

1 7 Swan Falls got reduced to 8400 cfs. 
18 MR. NELSON: Mr. Miles, ~omewhere in the dim 
l 9 dark reec~8c:; of the past, the power company 
2 0 acquir~d water rights that exceeded the physical 
21 hydraulic capacity of the Swan Falls power plant 
.22 You c1:1nnot run that much water through it and 
23 n~vercould. I don't quite know how that 
24 huppt--ncd, 
25 MR. MILES: Was this reduced by the as a 
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MR. MILES: Will this wmcr right carry 
forward if you were able to raise the Swan Falls 
dam or improve lhe Swan Falls dam, according to 
your FERC license? 

MR. NELSON: No. There's a new application 
dated I think sometime in March of'83 or April of 
'83 for additional water againsl the possibility 
that that plant is enlarged. Then (here's a new 
filing for the additional water. 

MR. MILES: Has that been gramed by the 
MR. NET .SON: No. 
MR. MIi.RS: Thanks. 
MS. ARA Y: Gail Rray from Boise, 

District 19. 
Who doc:- the review fi:.lr that 

unsubor<linatcd 600 to 900 cfs? 

Page 32 

1 MR. KOLE: Thal review is accomplished by 
2 the director of the Vepartrnent of Water Resources 
3 through an administ,.:1live hearing. And the 
4 process, as we contemplate ii, the public interest 
5 crite1'ia are attached as Exhibit 2 to the 
6 agreement here. 

7 TI1at review would be of course 
8 protected by all the administrative rights that 
9 anybody in the proceeding would have. including 

10 the right tu have a dist1ict court judge review it 
11 to make sun: that the director exercised his 

12 discretiun appropriately. 
13 CHAIRMAN KR.A.MER: Docs that answer you? 
14 MS. BRAY: A follow up on thaL And I 
15 apologize, I might be asking some question.s that 
16 were answered in the presentation, bul 1 wasn't 
1 7 able to get here. 
18 In that review, it's weighing these 

19 public interest criteria 'l.gainst each other, and 
20 it'8 jrn;t dctcnnining which has priority 
21 (inaudible). I,., there any compensation in that 

22 for any of those interests which are denied? 
23 MR. KOLF: No. The water -- if the water 

! 24 right is approved, there is no compensation to 
i 25 anybody, either to the power company or to any 
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other person. 1 

MR. COSTELLO: There would be no 2 

compensation that would be due to anybody. 3 

CHAlRMAN KR.AMUR: Mr. Director? 4 

DlREC'fOR: One of the other things that i 5 

happens with the public interest criteria adopted 6 

on the back of the last sheet, in fact, if there's 7 

a provision allowing the department to adopt mies B 

and regulations. And that's there so that we can 9 

adopt some mles and regulations, implementing the! 10 
public interest criteria, and they then will be 11 

reviewed by the legislahlre. So it sets some : 12 
standards by which I'll be looking at the public ; 13 
interest criteria to determine whether T approve 14 
it from there, 15 

CHAIRMAN KRAMRR: Mr. Jones. 16 
MR. JONES: I think I'm going to ask this uf 17 

the dirci:;tor: b: there any reasons why some of 18 
these additional uses that might be made of the 19 
water above the minimum ilow C()lild be for a tenn 2 0 
and duration rather than perpetuity? 21 

VlRliCl'OR: Well, that's one of the 22 

unanswered questions. Hydro filings that I now 23 
issue, I issue them for a fixed period of time. I 24 

think in the future we might look at other uses, 25 ____________________ ,,_,.,_,,.,, .. ,_ .. ,.,, .. , .. , .. , .. , .. , .. , .. , .. , .. , .. , ... , ..... 
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irrigation or any other use, and issue it for a 1 

period uf time trnbjcct to the public interest 2 

criteria at that time. 3 
You know, ifwe issue a pem1it for JO 4 

years or 20 years, 20 years from now we might wish 5 

we had done something else with it. If they were 6 
al I subject to that review, and as long as they 7 
met it, you would continue them, I think that's 8 
where we could gn. And that's probably where we g 

will be, an appropriation doctrine, at least 10 
sometime in !ht: future. 11 

C.HA.lRMAN K.R.AMJ..::R: Ma'am'! 12 

MS. HA YJ..::S: l'd like to ask Mr. Tom Nelson, 13 

how much is this going to cost the consumers? 14 

CIIAIRMAN KRAMER: Could you give us 15 
name, please? 16 

MS. HAYES; T'm Ma1jorie Hayes for Idaho 17 
Comumcr Affairs. 18 

MR. NELSON: Well, Mrs. Hayes, the plan 19 
doesn't cost anything. If there is-" 20 

MS. HAYES: r mean, the implementation of 21 
the plan. 22 

MR. NELSON: Oh, even the implementation 23 
doesn't. The only time you get any cost is if ym1 24 
get some substantial development, and the plan as 25 

Pa.ge 35 

presen!t:d does not require it. It permits 
development to proceed that meets the ~tandards. 
So my problem with your question is, and we have 
wrestled wilh it, is.to try to come to some 
estimate of the cost. The problem is that the 
cost goes from zero to heaven knows what depending 
on your assumptions. 

Uut the two University ofldaho 
professor.. did a study for the legislature, which 
came to ::i particular number. I've seen that one 
tripled as an estimate of the cost of th i~ thing. 
And !ha! is basically fairly absurd, because the 
assumptions under which the University ofldaho 
economists proceeded I think may well go out the 
window under thi~ particular plan. So I really 
can't give you an answer. 

My personal belief is that that 
particular study is very much the outside 
possibility, and that the actual cost will prove 
to be less than that within the time period that 
they looked at. But until we get some handle on 
what would be a reasonable assumption for the 
quantity and timing of development, I really don't 
know !hat anybody can give you a meaningful 
estimate of cost. 
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MS. HA YES: I'd likt: tu pursue this further. 
Say there's a ban on hydro, and I've been to the 
PUC to listen to them debate this question back 
and forth. This is something that Mr. Swisher 
said i.s the most valuable (inaudible). 

Now, assuming that you're planning to 
bring on a great deal more agricultural 
development, which we did all through this 
legislature, (inaudible) tl1c hydro flow that we 
requires new generation. Mr. Dunn told me this 
wl1en we first discussi.:d it, that it would require 
new generation. How can you not put an economic 
value (break in rcuording) the procedure. 

MR. NJ..::LSON: Well, I think you can put -
you can obviously put a value on any generating 
source. That's not the problem. It's estimating 
the impact on generation that's the problem. 
Because if you don't have a viable assumption as 
to what type of development takes place, then 
while you can estimate how much an acre foot of 
water will generate in tem1s of kilowatt hours, 
you don't know how many acre feet arc going to be 
gone or when, /\nd the timing of those depletions 
is critical to an economic analysis. 

It's not enough to say how much water 

9 (Pages 33 to 36) 
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;, uul uf Lhe ri '"· The qu,,t;on ;,, when i::~• 31 

11 
Ollt or the river. And I haven't yet seen anything j 2 

1 more than a wild guess as to how that development 3 
will take place. 4 
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MR. KO[ .F; The problem I think that you have 
is you can look at the glass as half-full or 
half-empty, Now, what we were confronted with is 
there is a real possibility that that river could 

1 

2 
3 

4 

s 
6 

7 

8 

9 

MS. HA YES: But yoll arc, assuming that 
you're going to need, hring cm, what is it,. 

5 be depleted down to 3300, maybe even below that. 
6 And in exchange for looking at this thing and 

20,000 ·- / 
MR. NELSON: No. We're not assuming that. 

7 trying to compromise in the middle, we have ended 
, 8 up at a position where the river is protected to a 

10 

11 

12 

That is the m1tsidc limit pcm,ittcd as we had 
proposed it. We're not assuming that will take 
place. 

j 9 higher degree but that the state can permit future 

1 l O development. 

MS. HA YES: But in yoLtr plan, you arc 
) 11 And not just agricultural development. 
j 12 We're talking about development of cities and 

13 speaking lo !his, are you no!? J 13 development of the domestic sLtpplics, development 
14 MR. NELSON: Well, we're speaking lo it. j 14 of new industry. Those an: th.e types ofinlercsls 
15 That's a long way from assuming it's going to j 15 that we were trying Lu protect. 
16 happen. j 16 And if you look al it from a very 
17 MS. HA YLS: So what do we buy, then, as a 

1

, 1 7 narrow pt.,Tspcctivc, you're going to say, this is 
18 consumer on this plan'! 18 nol necessarily good. Bui if you Jook at the 
19 MR. COSTELLO: What you buy is a universe o 19 agTC1.:men1 totally, it's a very good agreement. 
20 devdopable land that the state can choose to 2 0 MS. HAY i:iS: Of course, when you're thinking 
21 allow to develop as it chooses. 1 21 of agricuhural development over the other 

!l __ ::'~i~t~;f if :ii:;;;·l·::;~;_:_~!::_:jit ~::~~1!i1ii}2;;~:_-;_g;:~~;~:" 
Page 38; Page 40 

1 lloor on the s1a1e1s discretion. Right now the 
2 stale can rnn the river to 3300 cfs. What this 
3 does is limit the state's discretion indefinitely 
4 into the future to 3900. 
5 Now, whether they choose to allow it to 

l 
2 
3 
4 
s 

6 go to that is a question of state policy, but 6 
7 that•~ as far as they can go. So you're also 7 

8 buying the comtc111 that yoll have 600 cfs left in 8 
9 tl,c river that may no! have been there had the ' 9 

10 slate won the lawsuit. 10 
11 MS. HA YJ:::S: Hut everyone assumes that when 11 
12 this was seHled, that this was inadequate. lam 12 
13 wondering how this affects the anadromous fish l 3 
14 flow, and this sort of thing, that's been mandated 14 
15 
16 
17 
18 

19 
20 
21 
22 
23 
24 
25 

by a congressional act. 
MR. NELSON: Well, all T can tell you is 

that with my experience of anadromous fish 
proceedings, and I've had consickrahlc, ;,900 cfs 
is a lot better than 33. 

MR. KOLE: Ms. Hayes, r think·· 
MS. HAYFS: That may not be enough, is it 

not? 
MR. NELSON: It. may not be enough, but it's 

better. And we can't address that particular 
problem .in settling these lawsuits. 

10 (Pages 37 to 40) 

1 

15 

16 

17 
18 
19 
20 
21 

!
22 
23 
24 

25 

agriculture uses the bulk of the water. Tfyou 
look at the new industrial development that, for 
example, Colorado l1as, they've gone from l percent 
to about 8 percent in a very short period of time, 
ccmsumptivc use of watc-r for lh(: new types of 
industries that people want lo have come to this 
valley. Now, you've got to look at the thing into 
the future, because you can't just look at it as 
it is right now. 

MS. HAYES: Well, I think this is what we're 
ttying to do, see, ,u1d this is where we're having 
problems with your plan, i~ that hydro development 
is something that-· if you travel other places 
where they don't have it, they would give their 
eye teeth for it, you know, they're really envious 
ahoul hydro, and they will purchase it. 

So in order lo go ahead and develop new 
agricuhure, or wherever we plan to do, we maybe 
dtpleting the sources that's worth a great deal of 
money to Idaho. 

Uut you see what has happened with the 
Lucky Peak Project. Califomia -- we were over to 
an energy conference in Washington where 
Califor11ia was ofi'ering to pay anywhere from five 
10 nine cents a kilowatt hour for firm energy, 
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Page 41: 
l firm hydro energy. They didn't w:ml our r1ucle,1r. 1 

2 They wanted hydro. 2 

3 So this is a resource that is very 3 
4 valuable. It's like having a diamond farrn. And 4 
5 what are we going use it with, just throw it Hw,iy 5 
6 or -- 6 
7 CHAIRMAN KRAMER: One of the Lhing~ you can i 7 

8 do, if it's as valuable a resource as we say it 8 
9 is, you can build more dams and you can t:rn,ite 5i 

l O more hydro energy. l don't think we necr:s,arily l 0 

ll want to do that either. l.1 
12 MS. HAYES: Well, you have ltl prutecl other 12 
13 resources. I'm not advocating 13 
14 CHAIRMAN KRAMER; Tha!'s why yo1i can't talk 14 

15 and say hydro is the only u:;e for that. 15 
16 MR. NELSON; Bui I think, Mr. Chairman, one 16 

1 7 comment that if ana<lromous fish r~1uire mm·e water 1 7 
18 for protection, then lhal interest il'.l going to 18 

19 ht1v~ lo be ;;eparntely developed. You can't expect 19 

20 the resolu1ion of a dispute over hydrnpower rights i 20 
21 10 try to t'e$0lve a se1mrate controversy over fish I 21 

22 needs. 22 

23 And if the anadromous fish require more 23 
2 4 wate!', the interests that are supporting that am 2 4 

25 going to have to come forward and make sure that 25 
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1 that interest is addressed.. 
2 Second, one of the reasons for 
3 including the public interest criteria and one uf 
4 the reasons that that's so impf.lrtimt, we think, to 
5 this whole package i~ that, 11s you 8,ly. hydm 

6 energy <Jn a cheap basi~ is imporUuH. lri theory, 
7 if lhil; progrmn i6 properly admini,.;tered, that 
8 imp1.1ruince will be recognized and will itself 
9 become a detert'ent to the development which will 

l O i mtlinge on hydro generation. 
l l So that's reason fol' doing this, is to 

12 make sure that those kinds of concerns arc 

1 

2 

3 

4 

5 

6 

'7 

8 

9 

10 
ll 
l:2 

13 addressed in the process, which we don't have now 13 
14 and. no place to really address it ·. 14 

15 CHAIRMAN KRAMER; f'ronl row, ·: 15 

16 UNKNOWN SPEAKER: Gen11etrieti. I rwesume wei 16 
1 7 h<1ve 600 cfs that, in effect, ttiore or le$s, i,q the ! 17 
18 old Idaho waier rights that we a.re going to sell l 18 

19 to whatever is the most economically fea~ihlc i 19 
20 developmem rrogram that ls hrought forward to a ! 20 
2 l l·h)art:I. j 21 

22 Nnw, the question l have, is there a : 22 

23 }lt'iority list as to what you would consider one i 23 
24 above the other? Would you consider possibly a ! 24 
25 fish form above an agricultural farm, a rommunily : 25 
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development l:lbove a recreational use? Do you have 
outlined ai1:,, priorities along that line? 

MR. NELSON: I haven't seen any. I think it 
would depend -- that analysis ;1.<; it's focu~cd in 
the public intcrc~l criteria is initially largely 
economic. So on your examples, my gue;;s is, on an 
economic basis, in other words, where you say an 
acre foot ofhydropower will develo~\ "X'' kilowatt 
hours., which is worth .so much money in this 
particular time period, lh::11 any non-consumptive 
use would result in a betler economic analysis 
than a con:;umptive u.se. 

So obviously a flsh form would impinge 
less 011 hydro dcvdopmeut than would a standard 
dirt fann. And. n:creatlon use wouldn't he -- if 
you're looking al a reservoir, for example, you 
gt.1 ;;omc t~vaporation, but it's not consumptive in 

the usL1al sense. 
So ot1 your que.~tion, I would say if you 

had ::1 priority economically, it would be that 
you're going to have to find non-consumptive uses 
have less of an economic detriment to hydrupowei-. 
So lhey would be preferred that way. 

UNKNO\'\lN SPEAKER: Well, if I uuuld continue 
to (1uestion a little hit doesn't the constitution 

Page 44 

of the state of Idi1ho giv~: wulr;,'T (r,1dit.ional1y 

some rnrt of a privrity for n::,i,k:nl.i,ll, 

individual conBumption, imd I.hen down fo1· 

comrnuniti0~, <1nd (.h~1 1 believe agl'iculture in our 
~tatc. 

Arn lhu.,i:: Lhings going to be negated by 
1hi~? 

MR. NELSON: No. Those things arc 

1,;011$1.Hut ional preforcnccs, and all that mctm8 is 
that a mme-prcforrcd use can comk-mn imd ac,1uirc 
a les~-prefe:rrcd use. So if you nc1.xli;xl wutcr for 
a city. you could condemn wat~~r off a hmn, for 
example, but you h11vc to pay for it. lt'!:> not ,1 

ptiotity. It'~ a prcfore;,nuc. 
MR. KOL.E; P11r1 or this agJ"eeme11c is that 

you ,till hiive;: "1irnt in time, 11t·st in right." 
In uthcr word,, Hie hest develo1m1ent that's first 
in time: gne~ forward. So. for example, all the 
undevelor)ed pe1rnirn that arc out there that come 
hai.:k 1hrough the public interest criteria. they 
will slill have their pl'ioricy date of when they 
Ii I ,:,ti h.:ick in 1977, and whenever. Dut that 
first in time is still a part of the systt.'m, 

UNKNOWN SPEAKER; What wo11ld yl1u ,11y, (hen, 
thilt tlrnse people that an: tremendously cuncrnu;.'(I 
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11 
elderly aml on fixed incomes and they represent 2 
conxumcr groups, should also consider that the 3 
price of fi.md would aft~ct them also. And as fo1· , 4 
a~ agricultural is concerned, there are few people j 5 
that are going to develop a farm that doesn't have ·1· 6 
an economic return on investment. So I think some, 7 
of the concerns there are overstated. I 8 

CHAIR_\ilAN KRAl\-IER: Mr. Chapman. i 9 
MR. CHAPMAN: Mr. Chairman, I've got three! 10 

questions: one for Pat, one for Tom, and tl;en one i 11 
for the panel, whoever wants to answer it. ! 12 

Pat, in n meeting that yon and the i 13 
attorney general and I had sometime back, the ! 14 
attorney general's office was adamantly opposed to i 15 
the language that i~ now 7B. They were supporting! 16 
the language that said "subordinated" but with ! 17 
oppo&ed language that referred to ''water rights ! 18 
shall he suhjcct to subordi11ation." i 19 

My question to you is, why the abrupt i 20 
turnaround'! j 21 

MR. KOLE: Well, every time you're in 22 
ncgotiationx, you L'lld up having to give up on some 23 
points. Ami what we cm.led up agreeing to Wa.$ to, 24 
in essence, have lhe water right placed in trust 25 
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sign-off by the company as the those folks, we did 
that. 

Now, as we have talked heforc, you have 
to haslen to tell them thaL this is not a rose 
garden ehher. And iCthcy have a prnblc.:m with 
their neighbors or some tither part of the system, 
they're still going to have those prnblcnis. But 
as far as the powcr company',.; water 1ightii., 
they're out of the ca~c for good. 

MR. CHAPMAN: The last question I bave is 
that the agrct."mcnt refers to the full utilization 
of existing !-!loragc above Murphy. l1ve the 
question Lwo or three times hcforc in different 
meetings ai; W what is full utilization nfthc 
those reservoirs. 

And I wonder if any of you havi.: a 
better answer than you did in the past or whdhcr 
you now can define what a fully utilized ref!etvoir 
is. There are lot of people who would like Lo 
know. 

MR NELSON: Well, I don't think the arn1wer 
is any different, Sheri, because our concept is 
still the same. As you know, the constraints on 
water use in a federal reservoir is pretty much a 
question of federal law, at least initially. And 

-----""-,,,.,.,.,.,,~"""""""" ,,~wwwww.·•·•·-=••"""'"'"""'""~-•~•-•M,~• •••• ••••'•••••·•···"····"···~ --+~- ------············•-•--
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1 in the o,vnel'ship of die state in exchange for 
2 which we went with the concept of the 
3 suhordinatable water right. 
4 MR. CHAPMAN: So the attorney general':; 

5 office feels that that is as protected a.s; the 
6 earlier H.mgllatgc, the subordinated language, since 
7 the water right i~ in trust. 
8 MR, KOLE: Yeah. As best we can, we think 
9 so. You know, you never can predict everything, 

10 50 yt~ars from now what a court will do. But as 
11 besl we can sc,t:, we think we're protectrd. 
12 MR. CUA . .PMAN: Thank you. Torn, the question 
13 T have for you, it's my under5tanding that 
14 Idaho Power ha-, asked under the 11-80 contrnct 
15 that the water users be dismissed, lf 
16 something goes awry and this agreemem falls by 
17 the wayside, what happens to those people? Are 
18 they re-sued'! Are they still left out? What 
19 happens? 
20 MR. NELSON: No. The 11-80 contract says 
21 that once wc dismiss, you know, the ca1th can 
22 tremble a11d the halls of government come tumbling 
23 down ,:md they're still dismissed. And the 
24 dismissal was with prt.judicc. So to the extent 
25 that we could build a sysk'Til which is a total 
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it's our intuitive belief~ at least it's inh1itive 
on my part, that there's some water uses built 
around excess storage, and that to the extent that 
within the boundaries offoderal policy, the state 
can force the question to be asked, "ls this 
really the way we want to use the water," that 
those questions should bi: aski.:11. 

StJ my fcding is, what we have wriUcn, 
and I think by compatriots agree, is simply a 
system that a."ks the question. And once you nm 
up against a federal policy or a state policy that 
says, "This is the way it's going to be," then you 
have folly utilized the water in the reservoit'. 

l have some real problems with the way 
the federal policy operates in conjunction with 
the water bank, where the city of Poeatcllo sit~ 
there with 40,000 acre Ced of~toragc in 
Palisadei:; Rc,.;crvior, which is largdy unu!iablc by 
anyhody. They can rent it cm a short-ti.:m1 ba~is 
year-lo-year and ycl the basis on which lht:y 
boughL it indic.:ak:s that it's gning lo be years 
anJ years and y1.~ars before they need it for 
exd1at1ge on thdr groundwater impact. There 
.should be some system in place where that 40,000 
acre feet gets put to u.~e. 
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1 And that was what we intended to l 

Page 51 

w<1uld he if they gave away their rights. 
2 enforce or to suggest was, let's ask the question. 2 lftheir rights were Josi because they 
3 And if we find out that it's an impossibility to 3 
4 change the federal policies that restrict that 4 
5 use, then that water is fully utilt7.ed, and we'll 5 

lost the lawsuit, they could not be faulted by the 
PUC, and the PUC couldn't take that out of the 
shareholder's hide, and the shareholders in turn 

6 go on about our business. But rt seems that's 6 couldn't take iL out of management's hide for 
7 pretty good sense to have somebody ask the 7 having actcd Lmreasonably. 
8 question, 8 Bui since Lhis is lo an extent a 
9 "MR. CHAPMAN; Thank you. 9 consensual transaction in settling the lawsuit, it 

10 MR. COSTF.LLO: Don, could I just say a word 10 would expose the company to a claim that they had 
11 on Sheri's first question? 11 arguably given something Ltp. And the only way for 
12 CHAIRMAN KRAMER: Okay. First, be sure 12 us to induce them to give somcthing up is lo 
13 state your name, Sheri Chapman, Tdaho Water 13 negate the possibility Lhat Lhey would be 
14 Association. 14 penalized for that. 
15 MR. COSTELLO: Sheri, you wrote to me or to 15 But in rny view, had the suit gone 
16 the governor on behalf your Board a few wecb: ago, ! 16 l'ull-course, there is a very real possibility that 
1 7 and I've been nut on these circuit~ and haven't : 1 7 they would have ended up, in essence, giving up or 
18 had a chance to answer you. But on that first : 18 having taken away from them much more than they 
19 question, you asked whether because this was going ! 19 have in this settlement. 
20 10 become subordinated in the future, whether it ! 2 0 So looked at from that standpoint, 
21 would take individual subordination proceedings : 21 there isn't a loss to the ratepayer, because had 
22 for each new user to have their right become ! 22 the state won the suit, as they very well might 
23 senio1· to the hydropower right. ! 23 have done, we actually arc arriving in this 
24 Because of your concern we inserted j 24 settlement at a position where more waler is. 
25 language, that the old language said "subject to i 25 devoted to hydropower and other in-stream uses 

................................................................•...................•................................•.....................•.....•...................................................... \ ...... ······················-···· ·················-········································································································'······ 
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1 subordination." The language now reads "sl,all be : 1 than would have becn the case had ii nm its full 
2 subordinated to subsequent uses upon approval of / 2 course. 
3 such uses." So that it is automatic, that as soon 3 MR. FOTHbR.GlLL Just a follow-up just to 
4 as they clear the waler <lepartment, SLtbordinalion 4 make sure. Does not this agreement say that the 
5 atlachc~ automalieally. There isn't any separate 5 Public Utilities Commission will not be enabled to 
6 proceeding that they have Lo go through. 6 consider the rates from consumers asking for 
7 MR. CHAPMAN: Thank you. .. 7 compensation for the loss of the hydropower 
B CHAIRMAN KR.A.MER: Talk louder, though. / B system? 
9 MR. FOTIIERGILL: Al Fothergill. Mr. Nelso1i 9 MR. COSTEr J ,0: As a result of this 

10 has said that we don't know how 1rnlch this is going i 10 settlement. 
11 to cost, and maybe nothing. Rut as Tread this, j 11 MR. FOTHERGILL: Yes. Yeah, that's what l 
12 and maybe you can tell me, Mr. Costello, as I read :: 12 wanted to know. Thank yoL1. 
13 this, the governor and Idaho Power have signed a \ 13 MR. MILES: I had another ques.lion. l 
14 piece of paper saying that the public utilities"" i 14 sLtpposc Lhis is for Mr. Shennan. First, what is 
15 they're asking for legislation, rnally, that The ) 15 going to be the determination of the groundwater 
16 public Utility Comrniss.ion not consider • 16 case history, because as we know, the Snake River 
1 7 compensation for consumers for lost capacity in •· 1 7 has two sources. It has Jackson Lake, which is 
18 the hydropower system, effectively acknowledging ; 18 completely dried up at Milner. We have the 
19 it's going to cost the consumer something. 19 underground source that comes from Wyoming to 
20 Ts that an accurate reading of this? 20 Oxford and comes out nearly fi:1ur or five miks 
21 MR, COSTELLO: No. I wouldn't say it's 21 upstream -- or downstream from Milner and 
22 exactly accurate, Al. The reason -- well, let me • 22 eventually at Feldman Springs. ·11,e Supreme Court 
23 back up a second. If you look at this from the 23 has ruled that groundwater comes under interstate 
24 point. of view oft.he power company, as the only , 24 commerce. So how docs thi~ agreement propose to 
25 way they could lose out in this whole transaction .• 25 settle that knotty question? 
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1 CHAIRMAN KRAMER: Mr. Sherman. l 

2 MR. SHERMAN: The lawyer:. arc laughing at 2 
3 me, knowing that all the ground waler geologists 3 
4 don't deal with inter:.tate commcn::c. One thing it 4 

5 docs, Mr. Miles, is the slate through this 5 

6 agreement hasically is saying that there's a large 6 
7 drnnk of water in that river that is already 7 

8 appropriated. It is therefore not subject lti 8 
9 appropriation or use by other entities. This is 9 

10 one way that the Snake system is protected. And 10 
11 if the agreement goes through, tl1c other rivers of 11 
12 the state arc prntcctcd from the diversion of the 12 

13 water to California. 13 
14 Recause we arc saying we arc making the 14 

15 beneficial use of that water in the slate now if 15 

16 you can't take it out of the stale. That's the 16 
17 interstate wmmerce aspect of it. 17 
18 The question of the Snake going 18 
19 up-river, as 1 said earlier, we need the money to 19 
2 O do the hydro logic studies. 4500 is what we have 2 O 
21 reached in 1981 at Murphy. The modeJ says we 21 
22 would have reached it several times in the past. 22 
23 If we're going to allow continued consumptive uses 23 
24 on the aquifer, we need to be able to predict what 24 
25 the effect is. 25 

1 And l think the firs! constraint is the l 

2 oOO cfs that's identified. The seeond constraint 2 
3 is, the economics of new agricultural development 3 
4 certainly. And many of our small businesses and 4 
5 industrial people are not expanding right now. So 5 
6 l think if we can get the money for the studies, 6 
7 we've got maybe just enough time to -- 7 
8 MR. MILES: Mr. Chairman, Mr. Sherman, can 8 
9 

lO 
ll 
12 
13 
14 

15 
16 
17 
18 
19 
20 
21 
22 

the state ofldaho fully appropriate undcrgrmrnd 9 

water that -- in a navigable river, what about the 1

1

10 

claims that Oregon and Washington might have on 11 

this water? 12 

MR. SHERMAN: Their claim would have to gtj 13 
through either -- witl have tu go through a river j 14 
compact. And we are in a position of saying, i 15 
we're not satisfying a hydropower right in our own I 16 
slate at the moment. J 11 

Are we wasting any water, then? i 18 
No. Our water in that river is : 19 

appropriated. Entering into a negotiation as we · 20 
did with Wyoming or as we did with Wyoming and 21 

Utah on the Bear there, our position is, that 22 

23 water is appropriated. Some of it is appropriated '23 

24 as a minimum stream flow. That water would be . 24 

25 allowed to pass to Oregon state. That water is 1 25 

14 (Pages 53 to 56) 
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subject to demands from dowm:tream slates. Hut 
that water that ym1 say is --

MR. Ml LES: That's only 4500 cfs. 
MR. NELSON: Mr. Chairman? 
CHAIRMAN KRAMER: Yeah, Tom. 
MR. NELSON: Le! me have a shot al this. 

Harold, if I could search your apples from your 
oranges for a mim1te, the case you're talking 
about involved a state's attempt to control the 
appropriation of groundwater in its slate for use 
in another state. And the Suprcnrn Court said, 
''Hey, state, your particular system is no good." 

Now, Idaho has a similar system which 
is no! involved in what we're doing here, because 
we're no! exporting groundwater. The Snake River 
inlcrcepls the groundwater, it becomes surface 
water, and so far as I know, there's no thought 
that somebody down in Oregon is contemplating 
appropdating groundwater in Idaho for use in 
Oregon. If they want to do that, that's a 
separate problem, but that has nothing to do with 
what we're tiying to do with this agreement. 

MR. MII .RS: Now, Mr. Chainnan, 
Mr. Nelson, if you look at the waler rights filed 
on the Oregon slope, it takes water from the 
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Snake River. And in a low water year, it looks to 
me like that you would have a conflict between 
those irrigators on the Oregon slope for some of 
this water in the Snake River. 

MR. NF.T .SON; Well, that may be. It's below 
Swan Falls and not really involved here. As Frank 
said, there's really a couple of ways you can do 
that. You can handle it with a compact with 
Oregon whereby you wuulJ try to limit the Oregon 
appropriation. You could do it with an interstate 
stream case in the U.S. Supreme Court, which would 
probably get done about the year 2056. 

Uul in any event, it has nothing to do 
with Swan Falls. Those people can't hurt a water 
right at Swan Falls with anything they do in 
Oregon. 

CHAIRMAN KRAMER: Be sure lo stale your 
name, Harold Miles. Mr. Ford. 

MR. FORD: On page 4 of the agreement, 
there'~ just ~omc language that 1 wanted lo make 
sure I understood. Number C and D there on page 
4; The company's rights in paragraph 7A and 713 
arc also subordinate, and then subordinate is two 
difkrcnt things in C and D. 

Docs that language refer to the 
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unsubordinated right? 1 
MR. KOLE: Yeah, it does. What that 2 

language is there for is that if we made a real 3 
bad mistake and we totally miscalculated so that 4 

existing uses took the river below 39, those uses 5 
would still have a subordinated -- or the 6 
company's water right would still be subordinated 7 
as to existing uses in place today. Okay? 8 

We don't think we made that kind of 9 
mistake, but we wanted to make it crystal clear 10 
that as best we could, people who arc currently 11 
using water will be protected by lhis agrcemenl. 12 

MR. FORD: Talking about in the slate, 13 
you're talking in terms of the existing hydrologk 14 
dala. 15 

MR. KOLE: Yeah, if our computer model is 16 
wrong. Existing people will be protected. 1 7 

MR. Nf::LSON: From the power company. 18 

MR. KOLE: from the power company. Now, 19 

that doesn't mean that those uses could not be 2 O 
precluded, for example, by a preexisting minimum 21 
stream flow. Okay? 22 

MR. FORD: Okay. On D, could Ken or 23 
somebody tell me, have you got any estimate of the 24 
amount of water that's being beneficially used on 2 5 
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wl,ieh there is no application or any filing that 1 
we're talking about'! 2 

MR. KRAMER: Mr. Dunn, do you know that? 3 
MR. DUNN: That's one of the reasons for the 4 

adjudication. We don't know how much water is 5 
being used without benefit of a permit. We know 6 
there's some bec.iuse of the old constitutional 7 

method, you know, prior to the cnactmenL of 8 
statutes that say nom1ally to establish a right is 9 
hy permit, all you've got to do is use the waler 10 
and you had a right. There is some of lhal -- 11 

UNKNOWN SPEAKER: Have you got an 12 
adjustment, Ken, as to whether C and Dare going 13 
to come into play and the likelihood of that? 14 

MR. DUNN: No. We're confident it won't. 15 
And we -- I don't know how much water is not 16 
covered by permit. What J do know is that the 1 7 

water that's being used is not violating it. 18 
TI,at's what we're trying to say is, uses that arc i 19 
presently there we (mght to recognize, and thal is : 20 
one of the things that the power company has been : 21 
saying since Swan Falls began, is that thcru needs : 22 
lo be some way to protect exisling uses. 

We're confo..lcnt that C and D would 
never uomc into play, but rather than take the 

:23 
i24 
:25 
I 
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risk of, for whatever reason, that it would, we 
have to have those. 

MR. NFLSON: I think, Pat, too, was, there's 
a kicker in D that doesn't leap <ml at you, lhat 
some of these people have really got a Hobson1s 
choice to make, if you have a dearly illegal 
water user. 

I mean, a guy who has just gunc out and 
punched a hole in the ground and slarted to use 
water, he has no water righl at all against 
anybody today. So he cDmes in next April and 
files. He has an April '85 priority. Ile's got 
maybe a 1979 use experience, he's got to come back 
under puhlic intcrcsl. And he might find that he 
doesn't have either a water right or a permit or 
any chance of getting one, depending on the 
spcLlifius of his particular use. 

Some of those people are going to be 
hard put to decide whether or not to file by the 
deadline. I can hardly wait. 

CHAIRMAN KRAMFR Chuck. 
MR. JONES: I'm Charles .Jones. I rcprcscnl 

District 11 oftbe water Users Association, and my 
question is to Ken. 

Under this agn:cmcnl, lhe adjudicalion 
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portion of it, are you planning on re-adjudicating 
all the adjudicated rivers'! 

MR. DUNN; Yes. We would -
MR. JONES; Why? 
MR. DUNN: Pardon? 
MR, JONES: Why, is my m:xl queslion. 
MR. DUNN: Well, other than in the Snake 

Basin, other than the Payette and the Lemhi, 
virlually every other decree that was entered into 
either has a defect in terms of describing the 
water right or the uses have changed so 
dramatically that they don't recognize reality in 
terms of what that right i~. 

Whatever the uses arc, wherever you 
tind the uses arc, thal would be the water right 
there. And I know lhcre's some concem in saying, 
well, gee whiz, if they come in and look at a 
slrcarn lhat's adjudicated, they'll take away some 
of our rights. Well, if a user hasn't been using 
the water, he didn't have one anyway. 

MR JONDS: Are you saying, then, if you 
re-adjudicate, any legitimate user isn't going to 
lose his right? 

MR. DlJNN": That's correct. 
MR. JONES: If he's using the water, he's 

15 (Pages 57 to 60) 
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langui'lge, is il going to cover all 1"i vers? l 
2 

3 
4 

5 

6 

7 

8 

9 

going to keep it. l 
MR. DUNN: That's con-ect. And in addition, 2 MR. COSTELLO: WdL it would-- yeah. 

sorne illegitimate users may get a right because 3 Prospei.;tive subordination, righl. Yeah. 

(Simult::ineous rn~ponsc.s.) they have been using il for a long time. And you 4 

can find that they've got a right that they just 5 UNKNOWN SPEAKER: New wi1tc;:r; not old watt1L 

MR. COSTELLO: Right. Ex~ept that il would 

covi:r old wi1ter t.o the exkn(. lhat if !.hete ar~ 

lltl-~ubordin!llc;:d righls out there, as the1·e do 

never bothered to get a pem1il for, earlier users. 6 

You finally tie down all those rights thal we just 7 

don't know about. a 
MR. JONES: Why are you excluding the Lemhi 9 ripperir 10 be, they wO\ild nbo be it1vit.ed to i.::ome 

10 
11 
12 
13 
14 
15 
16 
17 

18 

and the Payett.e? 11 o 
:MR. DUNN: Because we've recently done a 1 11 

into (his same kind or arrangement whe1'eby in 

exchange ror us recogni/ing an tm-subordinated 

general adjudication of those. The Payette is in ! 12 right to the level ofa tnirdmum stream 17\)W, they 

the final throws that we've been working on for a ! 13 w'oulrl ag1·ee 10 place their l'ighN above th..1t in 

number of years, and the Lemhi was completed abouq 14 tl'Ust with the state to he suhmdinated over time. 

two years ago finally. We started that in about 11s 
'37. : 16 

lJNKNOWN SPEAKER: To follow up on that, 

then. say a water· diwict has high ground, that 

i\ffi. JONES: Are those the only two? ; 17 they could re-issue some of this unused water or 

something when you re-adjudicate. Will they have MR. DUNN: Those are the only two general 18 

19 adjudications that we've done in my --

20 MR . .TONES: Have you ever done any 

21 adjudication on the Snake River? 
22 MR DUNN: Not on the Snake River, 

2 3 not as a general adjudication. There's been some 

24 stipulated summary supplemental dt:tTees issued on 

25 existing decrees, but the whole thing has never 

19 first preference in putting it hack in their own 
20 district? 

21 UNKNOWN SPEAKER: No. 

22 UNKNOWN SPEAKER: No. 

23 MR. KOLE: No prcfcronce. 
24 UNKNOWN SPEAKER: No. 

25 MR. DUNN: Out let's nssurne thfll as of-- we 
'"···················-········-·································· .. ························································· .. ········--·········---- ___ .................... -····-··-.. -··-------·-·-·-·· .................... __ ..... _ .. __ ._ ... .. 

Pag@ 62 

l been done. 

2 MR. JON.ES: Will they be redone? 

3 MR. DUNN: Yes. All of the water rights on 

4 the Snake River will he done and its tributaries. 
5 Whether they're decreed, licensed, or permit or 
6 whatever it is, the cou1i will finally say, this 

7 is the water right. And that's what we don't have 

8 right now. 

9 Uoing into the upper Sn::ike, tht: Rexburg 
10 decree, for people who livt: up there, you know, 

11 it's a -- il's almost a holy doi.;umt:nt. llut when 

12 you look at that thing, il doesn't define the 

13 water rights. Tt says that somebody has got the 
14 right to 50 cfs, hut it doesn't describe where to. 
1.S It doesn't describe the period or point of 
16 diversion. 

1 7 In effect, it has a defect in it. And 

18 those things need to he clarified for the 
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1 start the adjudication today, next year, whenever, 
2 at the time we're defining those rights, in tht: 

3 inlcrvening timt:, the districts have gone back and 

4 placed some water into lhe inigation to protect 
5 those rights. llecause the irriga.t.ion district, 

6 and the irrigation district is pretty unique, it 
7 has a right to irrigate anything within its 

8 boundaries. Not just a specific river. 
9 MR. STRTGGFR: Jack Striggcr, Southwest 

! 10 Idaho Development Association, Sage Brush 

i 11 Rebellion, and I gL1ess a couple others. 

j 12 My question is, wdl, I guess three 

j 13 parts here and then I'll be still. l don't see 
14 where you have really addressed, and I hope that 

15 sometime you will, upstream storage which would be 

16 beneficial to everyone. And J presume in your 

17 appropriations maybe something will be said about 

18 that. 
19 protection of that water user against some future 19 And then the groundwater rights have 

always been a stickler because -- and the water 

that has been asked for on the wells, there arc -· 
many times there are very legitimate argument~ as 

to whether it has anything to do with what 

actually gets rnto the Snake River in a perched 

20 

21 

22 

23 
24 

people who might say that they don't have a water 20 

right. j 21 
UNKNOWN SPEAKER: I have one more qucstiori, 22 

Mr. Chairman. I guess I don't know who it goes to 

•· Pat, I guess, one ofthc Pats. !
' 23 

24 
25 Under the sL1bordination deal, the 25 watertable, and so fo1ib. And just arbitrarily 
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l to draw a Jim: on a map, you can apply for a well 1 
2 here and you can't apply for a well rhel'e, there's 2 

3 tremendous political football. 3 
4 The other thing -- when this is put 4 
5 into practice, an: we going to have three layers 5 

6 of stale agencies to go through: the water hoard, 5 

7 the PUC, an<l a committee headed by the govcmm'! 7 
8 Or arc ,ve going 10 go through the same general B 
9 prnccdun:s that we do now'? , 9 

10 CHAIRMAN KR.Al\1.ER: Let's take that one at a: 10 
11 time. : 11 

12 MR. KOLE: 1'11 do the last one, You go 12 
13 through the department, and thel'e won't be any 13 
14 committt:t through which you have t(> go to. And 14 
15 it's our bupe that whar we have here will cut back 15 

16 on red tape, 16 

17 MR STRIGGER: Very good. 17 

18 MR, NELSON: I will say that you may see 18 
19 some new face~ at the depa1iment. I think nuw you 19 
20 have an option for the in-stream flow intert:sts 20 
21 and come in and question the economics or the 21 
.22 public interest. You may sec the PUC there on the 2.2 
.23 quci::tion of what is the lo~t energy. So you may 23 
24 sec some new faces when you theri;:,, but I agree 24 
25 with Pat, hupefully you'll only go one place just 25 

Page 
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Snake Ki ver Basin procedures. 
ln practice, it's really hard to tind a 

perched waler table that's not tributary. If you 
get the bathtub full. the.1,,vatcr is going tu run 
uul of it. And if you take the water out, the 
waler thflf would othenvisc run out ofil slays in 
it. So a trne perched water tabk that'll not 
tribulaty is pretty i·are, hut ynu could pllslulate 

thal tlu::y're there, and to the extent they arr, 
lbt:y would be found not tributary. 

CHAIRMAN KRAMER; It's time to break. 
Did you have a question'? 

MR FORll: ] want to ask a question about 
the proposed criteria. the puhlic interest 
criteria, 

Mr. Nelson said that we can't expccl a 
tesohHlon of a hydro-right:,; controversy to settle 

issues relating to the anadmmous fish 
atrnngement. I understand !hat point of view, but 
it's also true that, in fact, th1: ~ettlemenl does 
impact all water users on the Snake River, 
settling the conflict around particular uses, has 
~11 impact on all uses. 

1\ifR NELSON: Oh, .su1·e. Yeah. That's why T 
say that the minimum flow can't address anadromous 
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1 like you do now. 
2 MR. COSTELLO: And on the up-stre«m 

1 fi!;h concerns separately. Hut 1 think your point 
2 on the public interest criteri,i is wdl-t.akcn, 

3 l gut"ss it's in here by omission, because by 3 because the state presented bills to the 
4 maintaining the zero flow at Milner, it still 
5 provides for any future up-stream storage projects 
6 1hat become feasible above Milner. 

4 legislamre last year that had fil:lh and wildlife 
5 concerns, for example, in lbosc same L'Titcria. 
6 J lost the battle to indudc them this 

7 MR KOLE: The idea there is that 
9 eve1\tually, if you look at the federal 

7 time, the theory being LhaL it's already in the 
8 local interc!:lt criu::ria, which we letl in the 

9 government's involvement in up-stream storage 9 
10 projects, it's hccoming less and less likdy thal 10 
11 you're going to sec any fodernl involvement of any 11 
12 significant nature. 12 
13 So what we're trying lo do here is to 13 
14 create some incentive for the slate Hntl private 14 
15 p1:1rties to begin that up-stream storage 15 
16 enhancement, 16 

1 7 :MR. l\cLSON; On the other question you 1 7 
19 asked, Jack, T guess that's a question of what's a 18 
19 t.ributary. And it's obvious that in order to 19 
2 0 challenge somebody's use, you have to ~how thal 2 0 
21 he's tributary to your use and that he has the • 21 
22 potential for adversely affecting your ust:. · 22 
23 So ifynu have a true perched water ; 23 
24 table, then you can say, I'm not tributary. And 24 
25 in theory you could exclude ymm,df lrum the ! 25 

statute. So ihcrc was some feeling it was 
duplic.:al.ion, and that was one of the issues. 'lbe 
trndcoffi, was that I didn't fish and wildlife 
in lhcrc because the theory was it's nlready 

MR. PORO: Well, let me ask the other 
parties. Did you consider, then, putting fi$h and 
wildlife, other in-stream uses, a.,,;; a par! of the 

and if you did, why did you decide not 

to? 
MR. COSTFT .T .O: Well, it's exactly as Tom 

said becau8e ;;un:cnlly the environmental and 
conservation community views the local public 
interest prong (if the detennination as being their 
opening to assert these the wildlife values, 

If we.: had put them expressly in our 
critw.ia, we would have had to repeal the local 
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l 
public interest. And we thought that we would be j l which group applies and which one supcn.cdes and 
buying om·selves a whole lot more or creating a ,i 2 how do they interrelate, 
\Vhole lot more suspicion ifwc repealed the focal j 3 :MR. KOLE: Well, you know, you never knnw 
public intel'est and said, "This fa replacing 4 until the Supreme Court actually niles 011 it. But 
that." Instead we said, "This i:s Hur,pk:mcntal Lo 5 what you've is a two-tier analysis right now. 
that." 6 You've got all the criteria that currently cxisli; 

So you still have the local public 7 under law, and then over and above that you've got 
interest, which indudcs the wildlife, and 8 the new public interest criteria that will apply 
overlaying on thal, thi.: new c.riteria that 9 in certain situations like in the Snake River. 
addn::i;scs stn.:am:i th,i.t have hydropower facilities 10 Okay'? So you'w gol all thc protection 
al the hoHom ofit. 11 that you cum.,'Illly have under law, and then 

MR. FORD: HLJt (foc:in't the local public 12 got these new critt.na that a development will 
interest also indude all other local public 13 have to meet before it goes forward. 
interest.-.: aE:,rricullure, hydropowcr, :111 the 14 MS, BRA. Y: I have questions about your 
others that indeed you mentioned in the 15 neutrality in terms of all rhe same interests thac 
(inaudible). Maybe Ken needs lo help me 11crc. 16 are mentioned in the local criteria right now are 
And it seems to me this stacks the dc1.:k a bit. 17 mentioned except for fish and game. I'm not sure 

You've got now a number of criteria 18 t see the neutrality there, Vv11y was one excluded 
already in place, and then you add these criteria 19 and not two or three excluded, or why not all 
to them. And the director makes a decision on 20 included, both places, so you have the same 
water rights based on the existing one::. plus thei;c 21 considerations at both levels? 
new ones. 22 MR, KOLE: Well, it's just the way you read 

MR KOLE: Well, Pat, I think you're gelling 23 it. I read it as being neutral, and that's how we 
precisely to the point where we sat down and we 24 inlcndud it. 
frankly negotiated back and forth. Some points 25 MR. NELSON: I think, I might say, Senator, 

•••·••·••·•• •• •••• •• •• •• ••l•• .,.,,.,,.,.,.,.,."-',M•"•"•M·"·'""""'"'""••w .. m,,,,,,,=w,,m,,·,·,.m.·,,-~,,,.s_,_,_,.,.,.,.,, "'" ,.,,.,, , ... ,, ............... . 
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1 wc11i om: direction. Some points went the other 
2 direction. 

1 that in tem1s of a statute that's easy to usc.: antl 
2 so on, it would have been my preference lo abandon 
3 local public interest in the context in which it's 3 I think if you look at the package m, a 

4 whole, il's a neutral package. It doesn't fovor 
5 one set or atmlht--r sci. ll's a neutral l'""•"a~;'-' 

6 Now, if you read ii so you believe it's stacking 
7 the deck, then so be it. Dut the way we intended 
8 it is, it's neutral. 
9 And if development can justify itself, 

10 it goes forn'a.rd, If it can't justify itself, ii 
11 doesn't. And you consider all the factors, but no 
12 one factor should be entitled to any higher 
13 priority than any other factor. And that's \Vhy we 
14 specifically wrntc that in there. 
15 MR. COSTELLO: A11d I would also say for 
16 gu,'ernur's pl:lrt if the fii;h and wildlifo 
1 7 interests arcn'l being -- aren't adequately 
18 proteelc<l under the current local puhlic interest 
19 analysis, l1tn sure he would nol be opposed to 
20 inch1ding that iu tht: new publiu inlcrc.sl analysis 
21 that we've propost~d here. 
2.2 UNKNOWN SPEAKER: Senator? 
23 MS, BRAY: Gail Uray, Uuisc. for 
24 Notus can you tell me the intermrn-:hing of the 
25 local and the state public interest there, whL'TI 

18 (Pages 69 to 72) 

4 used and set out in that session the items you 
1 5 want the director to consider. Because I frankly 

6 don't know anything that is or isn't aut.omatically 
7 included in the local public interest T think 
B it's a treacherous standard to leave there, if 
9 it's intended to protect impo1tant interests. 

10 That would be my preference. 
11 But the way our cnmpromisc came out was 
12 lo avoid building ourselves a large constituency, 
13 and we would Sc<.· a plan againsl Lheir intcn:Kl tu 
14 eliminate local public interest What we did was 
15 take a marginaJly uuwo1'kable stamte now and make 
l 6 it maybe more so. But we just thought --
1 7 (Break in recording.} 
18 MR. DUNN: -- For example, on a 1meam in 
19 the Hagerman Valley, there was some strong 
20 protests registered by people who were opposed to 
21 a new fish hatchery there because of the 
22 environment of that stieam, 1\11d it went so for as 
23 to opposing the 11atchery because it wasn't the 
24 proper Ll!le of the land. Not _just the water, the 
25 land. 
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l thought and my predecessor thought 1 

that that wa.," carrying public interest too far 2 

from my pcr~pective -- from the director's 3 

pcrspi.:clive. And that went to court, and the 4 

court said no, it isn't, you have to consider 5 

everything. You have to look at the use of the 6 

land a11d how does that conform with other uses. 7 

So the courts have said that's very broad, and 8 

Lhat1s the way we've been using it. 9 

MS. BRAY: I have just one last question, I 10 

and I promise il will be the last. If you've letl 111 
in place the local public infrastructure for use ! 12 
of local public interest and you have given to Lhi.: : 13 
director and the board the state public inLen::sl ! 14 
criterion, it seems to me you have excluded one of: 15 

those interests to be corn:id<.:rcd at the slate · 16 
level in detenDining your watcr right. And I'm 17 

still curious a::: to ht,,w, ifit was being valuable 18 

at thi;: local level, h<.lw it1s not being equally as 19 

valuable at the statc level. 20 

MR. KOLE: I really don't read it that way. 21 
You know, if you look at the Snake River as a 22 

whole, you know, the local public interest has 23 

been defined vety broadly. I just don't -- 24 

MS. BRAY: I know you don't. Can I hear 25 

l?age 74 

1 frvm him'/ l 
2 

3 

4 

5 
6 

7 

8 
9 

2 MR. KOLE: Sure:. 
3 Cl I AIRMAN KRAMER: Mr. Director. 
4 MR. DUNN: The local public interest is not 
5 the public interest of a hundred feet the 
!;i. ,,;tream. If that stream goes someplace, that's the 
7 local public interest. Really, if it's a qu,·stion 
8 of impact on Snake River, I think the local public 
9 interest is the effects on tb~~ Snake River, It'~ 

10 not something that's %1')', very n~rrnwly ddi11ed. 

11 CHAIR.l'v1AN KRAMER: Ser1alm'! 
12 

13 
1.4 

1.5 

Hi 

MR. RINGERT: nil! Ringerl, Bnise. 
S~nutor, 1 1.hink y1)u have ln understand 

lhe deltnilion of local public interest. 
MS. BRAY: I'm trying. 
MR. RINGERT: Well, it says the people in 

1 7 che area that would be affected by the use, you 
18 know, and iftlmt's tht'. whole state, then the 
19 whole state is tht'. local public int-.-r~-i,t, Thu.1'~ 
2 0 the way I read it. 

10 
11 

12 

: 13 
. 14 
15 

I 16 
!11 
\ 

i 18 
)i9 

21 

2.2 
:vtR. DUNN: Y,iah, That1s 1ight.. : 21 
CHAIRMAN KRAMER: Ludit:s u11d Gentlemen, it',:; i 22 

23 

24 
IO o'clock, 'v'fo'vc bt;'i;:n at ii two und fl hal I" i 23 
hours. We've cut it off at l O ll\,l<>c,:k ,ii. c::very i 24 

25 other time. : 25 
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The8c;: p~)ple wi II he up here. From now 
on, you cu.n w,l.lk on up and talk to thl-in. W,1 will 
be bac.:k. ,h,nuaty or Fehruaiy for public input from 
y~1u, Until then, we appreciate your time and yu1JT 

i::rn::r~y f!.tld your efforts to com1,; hl!IT, 

l.JNKNOWN SPEAKER: Can I ask 011~ qul;li;l.ion ()f 

I.ht,: board? 
CffAlRMAN: The boanJ? Ok,1y. 

UNKNOWN SPEAKER: Docs the bt;,ml i111e11d tn 
tah'. 11 pt1lii1ion on this going into the legislature 
tir lin lk (Mrts of it? Or arc you guys 

wuiting uritil your hearings•-

Cl IAIRMAN KRAMER: We will wait until wi;: i.:ome 
h,lck out and have public h,:aring.~ and lmvi;= input 
from the public. We lrnvt: h,id 11~1lhi11g wt:'1·e no 

different than you arc sitting up to the table 
right now. 

(End ofr~c;ording.) 
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R F P O R T E R' S C E RT 11-" l C A T E 

I, Dianne E. Cromwell, Court Reporter, a 
Nota1y Public, do hereby certify: 

That I am the reporter who tram;cribi::d 
the proceediugs had in the ahovc-cntitlcd action 
in mac him: ~horLharnJ and thereafter tbe same was 
reduced into typewriting umk-r my direct 
supervision; and 

'fhat the foregoing transcript contain.s a 
full, true, and accurate record of the proceedings 
had in the above and fon..,going cause, which wa~ 

heard at Roisc, Idaho. 
IN WITNFSS WHEREOF, I have hereunto set 

my hand July 25, 2007, 

Dianne E. Crumwell, Court Report.er 
CSR No. 21 
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REPORTER' S CERT IF C A 'f' E 

I, Dianne E. Cromwell, Court Reporter, a 

N o t a r y P 1: bl i c , do he :!:. e by cc .r L l £ y : 

That I am the reporter who trari:.;c.rlbcd 

the proceeding~ had ln :he above-entitled action 

in mc1chine shorthand and thereafter the same wa.s 

reduced into t ewritinq under my dlrccL 

supervision; and 

That the foregoing transcript contains a 

full, true, and acc~rate record of the proceedings 

had ln Lhc above and foregoing cause, which was 

hear:d at Goi~~e, Idaho. 

IN WITNESS WHEREOF, I 

my hand .July ?'.i, ?007. 

CSR No. 21 

ve hereunto set 


