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4 CHA.IR.MAN GRAY: Ladies and gentlemen, ifl 
5 could introduce to you the three gentlemen that 
6 have been the major players in the whole 
7 settlement of this very inte1Jsc controversy. Fmm 
8 the office of the governor of the State: of Idaho, 
9 Pat Costello. Pat is an attorney serving the 

10 State ofldaho, 
11 And in the centcr an attomey working 
12 with the Attorney General's Office, Mr. Pat Kok. 
13 And, again, attorney on the for side here, who has 
14 repre.sented Idaho Power through the negotiation, 
15 Mr. Tom Ndson. And you will notice that 
16 in each case they are all att.orneys, which kind of 
1 7 reminds me ofa little stoiy. 
18 
19 

A gentleman was d1iving down the road 
past a fann going about 40 mik::; an hour, and he 

20 happened to look out the driver's ~ide of the car, 
21 and he noticed a chicken running alongside the car 
22 40 miles an hour. And he take~ a second look at 
23 it, and he noticed that dam chicken has three 
24 legs. 
25 And so he can't believe this, so he 
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1 backs up and he goes back to the fa.rm. And he 
2 says to the farmer, he says, "My gosh, man/ he 
.3 says, "I'm driving past your fann. I'm going 
4 40 miles an hour. I fook out the window, and 
5 there's a chicken keeping up with me, has got 
6 three legs.'' And he says, "What's the deal?" 
7 And the guy says "WeU, foitcn,'' he 
8 says, "The people in my family love drumsticks. 
9 And so he says, "We me::.::icd around with genetic~. 

10 We did a lot of work with it, and we finally came 
11 up with this doggone c.hicken has three leg~. 11 

12 And the guy says, 11 \Vell, how do they 
13 ta~tc?n 
14 And he say~, 111 don't know. They're too 
15 fast. We've never been able to catch one.11 

16 That's sort of what l'eminds me of what 
1 '7 we've got here. 
18 {Laughter.) 
19 The way we'd kind oflike tp work this, 
2 0 we'll start out with Mr. Costello, Mr_ Kole. 
21 Mr. Nelson wi11 finish it up. Wh1,.,"'Il these three 
22 gentlemen arc through, then we'll open it up for 
23 questions and answers. We have one hcfore we 
24 statt. 
25 UNKNOWN SPEAKER: Before you do start, 

1 (Pages 1 to 4) 
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l. describe the word "sllbordinate." Now, I remember 
2 last spring in the legisJature that it's real 
3 confusing. You u~ed educate, su~jugate --
4 CHAIRMAN GRAY: Mr. Costello? 
5 MR. COSTELLO: I'll take a stab at that. 
6 CHAIRlvLi:\.N GRAY: And, Pat, when you're 
7 thrm1gh answering thL:: question, please go ahead 
B with your presentation. 
9 MR. COSTELLO: Okay. Thank you. 

10 Vice-Chainnan Gray, Members of the Roa.rd, 
11 R;..,pm.-;cntative Broad (phonetic). What the te1m 
12 "subordination" means is when a utility, such as 
13 Idaho Power, gets a water right such as they have 
l4 at Swan I<'alls, it says that they have the tight to 
15 use whatever the generating capacity there is; in 
16 this case, 8400 cubii::: feet per second. 
17 But traditionally that rig.ht has bee.n 
18 coupled with the condition that says their right 
19 to L1Sc that much water is subordinate, or is 
20 junior to, subsequent upstt'eam beneficial uses. 
21 So Lhat even tbough they have a legal 
22 right to use that water as it flows past, the 
23 right is conditioned on the fa.ct that they must 
:24 allow upstream devdopmc:nt to take place and can't 
25 claim. that as a violation of their water right. 
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1 What happened in this case, however, is 
2 that a subordination conditi.on was not placed in 
3 the license that they got from the Department. 
4 And the courl decided that, contrary to the 
5 state'i; position, there had not been an implied 
6 subordination ofthl:ll license by the subsequent 
7 actions that took place with respect to the 
8 Hell's Canyon complex. 
g Does that suffice? 

10 UNKNO\\rN· SPRAKER: Well, l un<lon,1and it, bu 
1l a lot of people -- other people. 
12 MR. COSTELLO: Okay. So that's what we're 
13 talking aboul. I guess the traditional view had 
14 been that while hydropower had the ~,ght to use 
15 the water that came down the river, it had always 
16 been viewed as being subordinate tQ any \lpstream 
17 development. And this 1982 Supreme Court decision 
18 kind of stood that on its car. 
19 As 1 believe Gene G-ray pointed out at 
20 the beginning, the governor did ask to have these 
21 public information meetings put 011 around the 
22 state and appreciates the Wate.r f:loard's 
23 coopetatiun in providing this fo11im so that we can 
24 share with you the details of the agreement that 
25 we have reached with Idaho Power Company to 
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resolve what has become a very conlrovcn;ial issue 
here that's con:;;umed a lot of governmental and 
political resourcts over the last couple nfycars. 

·111e govemor's perspective (m this 
issue is, he had fought for in the lcgisla.ture the 
traditional view that all hydropower 1'ights should 
be subordinate to upstream development. And we 
supported lcgi8lation for two years to try lo 
addevt; that goal. And we fought to a ~takmate 
and were not able to get subordination legis]ation 
passed. 

So that left development in the .. 
along the Snake River and Southern Idaho at a 
complete !':tand-still because everything was tied 
up in two major lawsuits and no new waLL,· rights 
were being granted by the department. 

And aftcr the second session, the power 
company approached the governor and af.lkcd if he 
\Vould be willing to sign a contract to parlially 
seul~ these lawsuits as authorized by the 
legislature, an<l the governor responded and said, 
"I would prefer to entcr into negotiations for a 
complete settlement of thc dispute.'' 

And they accepted that offer in July, 
And then we proceeded to explore the areas of 

---
l?ags 8 

agreement and disagreement and then tty to work 
out those remaining areas of disagreement, which 
we were finally able to <lo last Thursday. 

I would hke to correct one- impreswion 
that Gene may have given you. The three of us 
were not the central players in this drama. The 
govemor and the: attomsy general and the Idaho 
Power Company, through it~ chief executive officer 
Jim Bmce, were the three principles. And the 
three of us met between their meetings to flesh 
out the ideas that they h~ come up with when the 
three of them sat al the table. 

But the m~jor outline here wore all 
things that were hammered out at that level among 
those three principles, and all we did wa.-; then 
flesh it out further and provide all the detail. 

As ['vc said, the governor was a strong 
supporter of"- suppo1ier of subordination. But 
as we've gone through this process over the last 
coupk: of months, he's about reached a cunclusion. 
that what we have come up with here iH in his view 
even better tl1an if we had won a total victory on 
subordination. Total victory in this case by 
either side would probably have been short-lived. 

Because when you have competing 
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interests for such a vital natural Tcsoun::c, in my 
view the political wilt would not be then: to 
sustain a ,me-sided result in either one's favor. 

So that had we achieved total 
subordination, there would have been a stmng 
reaction from the public to put restrictions on 
development. And had the power company won a 
total victory in court, there would have been the 
political will to loosen up what would have 
been a ve1y restrictive environment for future 
agricultural development. So that the final 
result would probably be in any case some kind of 
balance between these two competing internsts. 

And that is exactly what we believe 
we've come up with in this Swan Falls compromise. 
And the govemm now feds that we an: helter olT 
having achieved that through negutiatiun rather 
than spending hundreds of thousands, perhaps 
millions of dollaTs, in litigation unly 10 come 
back around and achieve some kind of political 
compromise in the end anyway. 

So what we're trying to do here is to 
save several years and several millions of dollars 
by going to the negotiating table and trying to 
apprnximatc as best we can what is a sounJ balance 
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1 between hydrnpower and agriculrural development. 
2 And that is the way we would like to 
3 present it to you and have you form your own 
4 conelm;ions as to whether or not this is where the 
5 balance should be struck. The govcmOT both does 
6 commend it to you as a sound program not only to 
7 seHle this litigation but alsu Lo provide the 
8 kind of public policy and a management system that 
9 will serve Idaho well for many decades to come. 

1 O Again, I thank you for your interest in 
11 coming out tonight, and I'll be happy to respond 
12 to questions later, 
13 CHAIRMAN GRAY: TI,ank you, ML Costello 
14 Now Mr. Kole h-om the attorney 
15 general's office, please. 
16 MR. KOLE: Thank you, Vice Chairman Gray, 
1 7 Members of the Water Resource Huard. 
18 I guess you always get a little bit 
19 weary if a lawyer stands up and says ''I'll be 
20 brief," but I'll try and be as brief as l possibly 
21 can. 
22 When we went into the negotiations, we 
23 tried to focus on the areas that n:quiTc<l the most 
2 4 immediate attention, and we found five prnblems 
25 that we tiaw that we wanted to addrc:;s. 
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1 Number one, we wanted to make sure that 
2 all current water users would be protected under 
3 the terms of this agreement so that we would not 
4 have to foce the prospect of ,rnybody who bad 
5 invested a large amount of time and capital in 
6 developing their fann, be in a situation where 
7 they could be required to be shut down. And this 
8 agreement doeti that. It protects everybody who is 
9 currently using water. 

10 NumhcT two, wc wanted to make sure th.at 
11 new development in the future, that was appTOved 
12 by tl1e state, would be good dcvdopment and that 
13 we would get !he most return from the use of our 
14 water resource that we could possibly predict. 
15 And I think our agreement achieves that goal also. 
16 H picks and chooses amongst the various types of 
1 7 developments to make sure that we get the best 
18 development. 
19 Number three, we wanted to make sure as 
20 we went through the process that ldal,o water law 
21 could be revised and re-codified to hring it into 
22 the 21st Century. Right now we've gut a vmy good 
2 3 system of laws that are on the books, but they're 
2 4 growing out of date year by year. Most of those 
2 5 laws were written when Idaho first became a state, 
~Wl,O"lm1''~11'W/1'/""lm,-,/•1•1'•~"'\-=l"W"'" ______________ _ 
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1 and they've been the subject of piecemeal action 
2 over the last 80 years. 
3 So what we've tried to do here is come 
4 up with some new legislation that will hnpcfully 
5 achieve a couple of results. One, to give us a 
6 system that we can look to to give us the answers 
7 to very difficult policy questions that we have. 
8 And number two, one that will eliminate a lot of 
9 confusing red tilpe and governmental bureaucracy in 

10 the future. And we thiuk that the legislation 
11 that we've got does that 
12 Fourth, we wanted to make smc that the 
13 state would be in a position to take n::sponsiblc 
14 management actions in the future. In olhcr words, 
15 that the state would have the power and the 
16 authority to make tiure thal we go! the most bang 
1 7 for the buck when we started developing this water 
18 bloc that we have available. 
19 1 think that the agreement that we have 
2 0 achieves that result also, because it requires the 
21 state 10 begin sifting and taking a look at 

! 22 different projects before each project is 
23 approved. 
24 And finally, we wan led lo make ~urc 
25 that whatever decision~ were made, lhosc decision~ 
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1 were made by the public, in a public process, and 
2 not in a co.tporate boardroom. And frankly, I 

1 as fur as Idaho is concemed_ 
2 To put it in perspective, the state 

3 lhink, as we went through the negotiations, we 3 water plan calls for a target minimum of 3300 cf..., 
4 discovered I.hat Idaho Power did not really want to 
5 be the water master of the Snake River. 

4 al the Murphy just below Swan Falls. Water 
j 5 lhal nn1.kes it past Swan Falls, as far as future 

6 They had decided that lhal type uf rule 
7 was not appropriate for a corporation, and Lhcy 
8 felt that it was more appropriately handled by the 
9 state legislanue and by the State Water Resource 

1 6 development goes, will largely remain in the river 
!, 

8
7 below Swan Falk So once it gets past there, you 

have whatever is running in the Bmneau, which in 
i 9 d.ty seasons js ne;i<t to nothi11g; lhe Owyhee, the 

10 BoarJ. j 10 Weiser, and then you reach the Hcll';i Canyon 
11 So I think the agreement tbat we have 
12 restores that degree of state control over our 
13 water resources that may have been called into 
14 question by the 1982 Supreme Court de.cision_ 

11 complex. The mi.nimum t1ow at Hell's Canyon is 
12 5000 cfs or in-flnw to Brownkc, whichever is 
13 less. TI1e in-tlow at Brownle~ bas been 5000 or 
14 less. 

15 I think in conclusjon I would like to 15 So in a dry ycM, you can get a 
16 say that, as Mr, Costello has indicated, 
1 7 litigation has both its benefit<: and it~ 

16 i,itu;i.tion where you have very little net in-flow 
l 7 to the Snake bctwt.:en the Murphy Gauge a.nd Hell's 

18 . drawbacks, A lot of people think that the 18 Canyon Dam. Below that, of course, yon the 
19 benefits of litigatio11 primarily inure to fa.wycn;, 
20 and there's a lot of probable truth to that 

19 hnnaha (phonetic) and the Rogue, tlle Salmon, and 
20 the Clearwater drainage, and I don't know what 

21 assertion. 21 that -- what that really adds up to when you 
22 But we arc at a t,tossroads here in 22 to Lewisloil. 
23 Idaho with our water_ The amount of water that we 23 Dut as I see where you are, your 
24 have lcfi, lht: amoum of water that we can 24 interests are not as much in development as they 
25 develop and what we know about the water resourc 25 would be in recreation, navigation, fish, and wild 

-•-,~•-"-"''"'"'~~~}.,.",-,mwmmmmmmmm~ " p~-;:•i
4 

1 is that it1s finite. You can see from here to the 1 
2 end when the water is all used up_ So if we're 2 
3 going to be in a situation where we're gonna ! 3 
4 eventually have to confront hard policy choices, ij' 4 
5 we may as well do it now as opposed to spending 5 
6 the hundreds of thousands or millions of dollars 6 
7 in litigation. We might just as well spend that 7 

8 money productively and get something for it a::; 8 
9 oppose,d to spending it in tl1e court. 9 

10 Thanks for your attcnlion. 10 
11 CHA1Rlv1AN GRAY: Thank you, Mr_ Kole_ 11 
12 And, finally, Mr. Tom NclRon from the 12 
13 Idaho Powf..'T Company. 13 
14 MR. NELSON: Thank you, Gene. 14 
15 Ladii.:s and gentlemen, I said as we 15 
16 slartcd that there were eight more of you here 16 
1 7 than I had expected. And I asked myself: you l 7 

18 know, '1Why are you here'!" ! 18 
19 And lookitig at :it from the standpoint i 19 
20 of someone who Jives upriver, let me give you m~ 20 
2 l pcnipcclivc of what this really means to people i 21 
22 who live here. Pvc said before, since I ! 22 
23 introduced last, that I've lived aL the end of the i 23 
24 ditch all my life. But now I guc::;s I1111 lalkjng to i 24 
25 people who really do live at the end of the di Leh ! 25 
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life. 
So I guess what's al stake in this 

area, io tJJe Swan FallH contruversy, is what 
happens to that 1200 uls at the Murphy Gauge. In 
a year like this, it doesn't mean much. You can 
take 10,000 cfri out of the river almost any day of 
the year and probably not notice it. Tn a dry 
y1,;ar, 1200 cfs is critical throughout the whole 
lengch of the Snake, and it's even critical hen:, 
although my guess again is that your niinitnum flow 
is p1'obably close.r to IO or 15,000 than it is lo 
3,000. 

So what the agreement does is 
eliminate/:\, to the extent wti can physically, the 
possibility that you'll see a 3300 cfs minimum 
flow at Murphy, and the possibility exists that 
that minimum will remain at 4500 for some period 
of time while new development takes place, 

Sn as i l>ec it, that1s what your 
interest is, is what happens to that l 200 cfa 
that's really at stake at the Murphy Gauge. I can 
see where that could be l O percent of your river 
flow in a dry year at I .cwiston_ So given your 
imerests, as I see the111, that';i an important 
factor for you to consider. 

Tui;:ker and Alisociates, Boise, Idaho, (208) 345--3704 
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I know that there's been some criticism 
of the proposal from both sides. The devclopcrn 
say that we left too much in the river. The more 
envirowuentally concerned analysis is that we too 
too much out. My own view is that if you look at 
the potential on either end, the important thing 
i::. what n.:mains from your point of view. 

If the power company had lost the 
litigation entirely, there would have been nothing 
to stop the slide to 3300. So that would be the 
dovmsidc from the interest that Lewiston has. The 
upside would be that we won everything, and the 
rivet □ow would remain at 4500 in a critical 
year. That to me was pmbably unlikely. That 
would certainly be a best case scenario. 

This way we have a specific known 
result against which to \Veigh the interests tha1 
you' !'e concerned a bout. If that result is not 
palatable, you should be heard from. 

But while you're looking at the 
agreement, l suggest you look at the entirety of 
the agrccrm."'Til, hccausc there's a lot more to it 
than merely minimtun flows at Murphy. And ther 
are some other controls on development and some 
other things that have to happen, which in my min 

Page 

arc: just as important as the minimum flow, 
So you must be concerned about the 

18 

3 agreement or you wouldn't be here. llut since you 
4 are be concemed about the entire agreement. 
5 Because it's not important how we got here. The 
6 question is, do we have a result that wc can live 

with? And that is the entirety of the agreemenl, 
not jm,1 a piece or two of it. 

'1 

8 

9 So 1 appreciate your coming out, and 1 
10 too will respond to questions. 
11 

12 
CHAIR.MAN GRAY: '111ank you, Mr. Nelson. 

Mr. Shennan, would you come up fi:-ont, 
13 please, and sit with us. 
14 Ladies and gentlernefl, T thlnk I feel 
15 the balance of the hoard feels that we have three 
16 of the sharpest water attorneys in the state of 
1 7 Idaho that have heen working on this pmbk;m. And 
18 sitting before you, and right now I'd like 
19 to open it up for questions. And please hammer 
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So J would very much now like to open 
it up, MJ:. She.m1an from the Dt.,-parunent of Water 
Resource has stepped forward, and he'll try to 
answer your questions. Yes, sir'! 

MR. SATRELL: My name's Don Satrell. l'm on 
the board of directors of the (inaudible) 
irrigation district up at Post Falls, My 
qHesLion, I have several, isn't so much to do with 
the Snake River, per se. But oue of my first 
questions is, if I'm hearing things right, the 
doctrine of "first in rime, first in right" may 
change in this legislature. Is that, is tl1is 
true, if this agre,ement goes through? 

MR. NELSON: As to .a.nyc:me looking at new 
development on a river where you have existing 
hydmpower rights, that would he the nnly place 
where you would have a new criterion applied. 

So the constitution sets forth fin,;t in 
time is first in right. And unless you have an 
appropriated river against which lo weigh t.his new 
system, you wouldn't change that. So certainly 
any water user doesn't face it, and new 
devdopmem wouldn't face it unless it's affected 
by an old hydropower right 

MR. COSTELLO: The principle of "first in 
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l time" is still preserved to the extent that if you 
2 are able to obtain a water right, you will still 
3 be able to shut off junior appropriators in times 
4 oflow water. 
5 MR. KOLE: l might add one thing too: You 
6 folks up there have got the exact same problem 
7 that we've got on the Snake River I don't know 
8 if you've read about it, hut the dam at 
9 Post Falls owned by Washington Water Power has an 

10 earlier water tight than most of the irrigation 
l l vrater righti- up there. And any time that they 
12 wanted to, they could throw your sy~tom into 
13 jeopardy by calling all that waler down. 
14 Now, what we have got in this package 
15 is a of legislation that w.ill encourage 
16 other utilities like Washington Water Power to 

l 7 corm: in and voJumarily negotiate with the state 
18 to gel the same kind of prote-ction that Idaho 
19 Power is getting in exchange for which tJ1ey would 

give up their priority to all of you folks. 20 them, Because we want you to know, we want you to 20 

21 get everything: out of your system. And they 21 
22 worked long. They worked hri.rd. They worked undc 22 

23 duress, They worked under a lot of 23 

Su what we've tried to build into this 
package is a statewide approach so that if, down 
the road, it appean, that you're to get in 

24 political heat. And I think they have some good 24 the same problem, there viill be a law 011 the books 
25 to cover it. 25 answers for you, 
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MR. SATRELL: Well, I guess that helps a 
great deal. Okay. Then we come down to the 
thing, and that is, the ground water versus the 
surface water. Now, in our situation up there, 
the surface water very definitely affects our 
ground water directly, much more so I think th.an 
it does probably in the Snake River aquifer. 

Under the adjudication, ifl understood 
this right, you're only going to adjudicate from 

1 
2 
3 

4 

5 
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out -- is discharged from that ay_uifor. 
The thrust for studies by the 

department is going to be in (hat area, certainly 
in the ne:,;t five to ten years. 

South of the Snake River is an area 
6 where a great deal of groundwater development has 

occurred, and water levels have declined so 
dramatically there that the department has either 

7 
8 

9 called them 1,ritical areas and said no more 
10 the Snake River and its tributaries possibly. 10 irrigation, industrial, municipal uses can occur 
11 Would that cost of that be spread statewide? Or 11 in those areas, or they're at the point where 
12 at what time would we, the northem part ofit, 12 we d1ink that1s what1s going to happen in the very 
13 get adjudicated? 13 near future . .And we've said no more new uses 
14 MR. KOLE: The way the adjudication is set 14 unless the applicant provides us proof that he's 
15 up is on a fee schedule so that the director would 15 not impacted on anybody. 
16 have the ability at any time to order an 16 Now, the thing that this agreement does 
17 adjudication for any river, and then the people 1 7 is takes the existing state law, which says any 
18 within that river system would pay for it. So the 18 senior right, be it surface or ground water, that 
19 way it's structmed now, the people on the 19 is adversely impacted by pumping a new well, you 
20 Snake River will be paying for their adjudication. 2 O can't let the guy pump that well. /\nd we feel 
21 And when it reaches your -- you know, your river, 2 l that that's sort of what has been happening on the 
22 then you'll pay for your adjudication. 22 Snake Plain, because the discharge at 
23 MK. COSTELLO; Except there is a portion of 23 Thousand Springs have hecn tn:nding downward for 
24 thi..: <.:o~l that is home by the state to pay for 24 the la."st 20 yeaIB. We know that1s what'B happened 
25 uses that benefit the entire state aeKthetie:;, 2 5 on all of the groundwater south of here, where 

----+----

1 
2 
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fish and wildlife, that kind of thing. So out of 
-- the state will pay about 10 percent of the 

3 cost. 
4 

5 

6 
7 

8 
9 

MR. SATRELL: I guess I got one more 

question, and it doesn't really kind of pertain to 
this. llut could yuu shed a little light un where 
we are in the ground water study and surface water 
study? l think lhal the state wakr --

CHAIRMAN GRAY: I would like to defer !hat 
1 O question, ifl could please, to Mr. Fr-ank Shemian. 
11 He's our ground water specialist in this state, 
12 and Frank, if you might kind of bring us up to 
13 date on the groundwater, please. 
14 MR. SHERMAN: We have·- and I've got to 
15 talk mostly about the southern part of the 
16 state -· 
1 7 CHAIRMAN GRAY: And just touch on the 

1 
2 
3 
4 
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water levels have declim:d four to five feet a. 
yc:ir for 20 yc,m. 

The non.hem part of the state we don't 
see -- except for the Rathdrum Prnirie, we don't 
see big aquifer systems. We see small aquifers 
that are intimately tied to the river. And in 
those areas under this a.b'Teement, under any kind 
of progressive water management, we would tr~at 
all the water as one body. 

10 And we would say, we have in -- and once 
11 again, rm showing my southern experience. In 
12 Boise, for example, thi; Boise Water Corporation 
13 has a series of what are called Ranney (phonetic) 
14 collector walls near the river. We, the 

16 
15 department, the professionals, feel that water is 

being sucked out of the river, you maybe get a 
1 7 surface water right. 

18 northern pait very briefly. 18 
19 MR. SHERMAN: We have identified some seven 19 

I think that's the kind of thing you're 
gonna see up north. A year or so back, I looked 

20 at some of the prohlem areas in the northem part 
of the state. In one case it was strictly a case 

20 -- 70 different flow systems within the state 
21 which we feel are entities in and of themselves. 
22 Now, the Snake Plain is the big one, of course. 
23 It's key because you can shut the river off with 
24 the dam at Twin Falls basically, and the only 
25 water that's in the river in the sum.me1iime comes 

6 (Pages 21 to 24) 

21 
22 of your aquifer was so had, it wasn't going to 
2 3 make it hold a lot of water. 
2 4 And on the margins of the aquifer, once 
2 5 you got farther away from the river, people were 
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l just not getti11g enough water from that system. 1 

2 Pattially becaui>c it was drawn down, partially 2 

3 because it fluctuates naturally as the stream flow 3 

4 changes. Most people cm the edges are really in a 4 

5 place where they technically can't get the water. 5 

6 In a properly-nm system, we would like 6 

7 to see surface water users and groundwater micrs 7 

B kind of trade off. That'li happened in Little Lost 8 

9 River Valley, I think it i:s, where in drought 9 

10 years, the groundwater pumperi:. pump extra water. 10 
11 Surface water users get to U$C it. In a year of ll 
12 high flood flov.rs, the surface water users don't 12 
13 need it, and it goes t9 recharge the grnundwatcr 13 

14 system. l 14 
15 I think that's whal we're going to see 15 
16 happening all over the state. A.nd instead of 16 
17 worrying about -- I think, instead of worrying 17 
18 about my well inlL"Tferes with your well, if it's 18 
19 straight interference, sure. The guy who ii:; 

119 20 across the road, you're going to shut him off. 20 

21 Rut if thi.: aquifer is decJini.ng because we feel 21 
22 perhaps too many people arc using il, the key 22 
23 thing is going to be maintaining a minimum flow. 23 
24 Now, the Snake, we're going to manage 24 

25 everything, We know that all those wells arc: 25 
~-~ ,.,•~"'""~H 
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1 probably influencing the senior surface water l 
2 rights, but we're jusl going ro ignore that fact. ·1 2 

3 And now we're going to say 3900 is the magic 3 

4 numb~. We're going to allow development to occu1' 4 
5 until the department feels we're getting close to 5 

6 that number, and then we're going to stop. 6 
7 i\11d T think i.s if ~r. Kole suggests tJ1at 7 
8 at Post Falls you have altnost a Swan Falls, in the I 8 
9 northern part of lhc slate, I think what will , 9 

10 likely happen there is th.at the department•- the ! 10 

11 water board will com_e in and estahfo,h. a minimum 111 
12 flow and new uses will be allowed until you get 12 
13 towards thal minimum flow. 13 

14 But I don't think you're going 10 see 25 14 

15 geologists or engineers from water resources 15 
16 rut1.t1ing around the norther state, part of the 16 
1 7 state. We won't even sec 25 rurming around in the l 7 
18 southern pmt of tlie state. HJ 
19 CHAIRMAN GRAY: Then to add to your i 19 
20 question, the ldaho Water Resource Board, which is i 20 
21 your board, we're 01,ly people too. Vile were i 21 
22 prepared to go to the public, the public hearings f 22 
23 on groundwater policy for the state ofldaho in 23 
24 which we're going to start in Sandpoint and just 24 
25 work our 1,vay straight ~<mth and down around the 25 
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Sm1ke system. And we hfld tJlanned to do that 

dodng the month ofNo,·c-mber '84 and December of 

1984. But the govcmvr ~:11lled us in on d1c 
Swan Falls deal. 

So we have taken our groundwater 

management thing, and we've kinu of ~et it on the 
back burner until 1985. But we will be going out 
with, number one, public hearing!! firSt, just 
gcnt,r.:1I disc~1ssio11, things like we're doing now. 
.A.nd then we will follow that up wilh public 

J1carin¥s to <level op water policy. So if !hat adds 
to thti answer that you needed, why 

MR. SATRELL: Thank yuu very much. 

Cl lAJRMAN GRAY: Oktty. More questions on the 
Swan falls issue? 

Yes, sir. 
UNKNOWN SPEAKER: Yeah. Tt appears to me 

thm ifthi1, agreement were to go through, it 

would have an adverse effe;;l on the stockholders 
ofldnho Power and the ratepaye1·s ofJdaho Power's 
system. And .,incc there wo11ld be likely a lower 

flow going down the Snake River, that all the diur11, 
downstream would he getting potentially, at lea.~t, 
at ~oml;)tlme 01· another, less wakr, therefore less 

dec1rkity produced, cheap ekctridty, 

Pag~ 28 

Thcn:fi..lre I.be -- 1vou.kl he a likely increase in tl)e 
cost of elecll'icity perhaps due to ahemative 
sources of power. 

Would thi~ bl:'. a correct statement, or 
how often•· 

MR. COSTELLO: You say there'll be less 
water and less powel' produc.cd. I guess I have to 
ask, kss than what? 

UN.KNOV/N SPEAKER: Well, the --

MR. COSTELLO: Less than if the power 
company had won the lawsuit certainly, more than 
if the power company had losl the lawsuit 

UNK.NOWl'I SPEAKER: Okay. B'ut it appears to 
me ifthi.s goes through, if they had won, they'n: 
potentially lolling something. 

MR. COSTELLO: Well, sure. They're 

losing. Rut you have to understand, they may have 
lost the 1-vhole suit. 1n which ca.~e, under thh 
agreement, there will be more water reserved lt)r 
in-stream uses titan there would have bec::n had 

there been no agreement and had this gone lo a 
decision and the power company had lost outright 

:MR. KOLE: It depends upon whether you look 

at the glass as being half full or half empty. 
Right? In other words, if you start off from the 
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1 presumption that where ·we are righl now is where 1 

2 we would have ended up .in the litigation,. then you 2 

3 mm make the argument that you're making 3 

4 logically. 4 
5 But we all sat down, and we all felt 5 
6 that there was a serious risk on both side:'.. Aud 6 

7 when you get in chat situation, what you t1y and 7 

8 do ls to find something that balances it in the 8 

9 middle so that everybody pmtect5 their position 9 

10 to the maximum extent possible, That's what we 10 

11 ended up with. 11 

12 UNKNOWN SPEAKER: I have another question 12 

13 What does the Idaho Fish and Game s,iggest as a 13 

14 suggested minimum flow at this point? 14 
15 CHAIRMAN GRAY: If T might auswer that 15 

16 question, Minimum flows in the state of Idaho, 16 

1'7 the minimum flow concept ii; probably the shortest 17 

18 law that we have on the boo ks, Chapt.er 15 of the 118 
19 Idaho CoJe. It deals with five parngrnphs. And , 19 
20 within that particular amaw1t oflegislation, it i 20 
21 l'ltates that there shall be only one body in tbe l 21 

22 state ofldaho that can request a minimum stream 22 
23 flow, And that body is the Idaho Waler Resource 23 
24 Board. 24 
25 But the request from you, or from 25 
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l county con11nissionel'S, or from the BLM, or the 1 
2 Forest Service comes through our body. And we go 2 
3 through the process of holding ~1ubHc hearings. 3 
4 Now, those public hearings have not been 4 
5 held yet in regard to raising it from 3300 cfs to 5 
6 39 i.o the 56. This is the nex.t step, and it's the 6 

7 step in which the Water Resource Board will go 7 
8 through, and we won't know what the Fish and Game 8 
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all of you, feel it should be set at. 
The om; thing it docs provide, though, 

is that you can't move in the other direction. 
Afiet we have settled as 3900 and 5600, the power 
company will have a vested right at that level 
that is not subject to being reduced. So the 
slate will have no more flexibility to back up. 

It has all the flexibility !hat it need.s to go in 
the other direction. 

UNKNOWN SPEAKER: Arc a11y other interests 
vested in this agreernent? I don't know if I said 
that right. Are we guararneeing anybody else's 
interests, that the hrigatun, or the •· other 
than what is already appropriated according to 
that prior first file, first whatever that is'1 

MR. 'NELSON: In tem1.s or guarantees. no. 
TI,e only tltlng that fixed is tbe minimum flow 
and the power company's rights up tu that and the 
rights of existing water users uf whatever class. 
And beyond that, then everybody has lo cumc into 
the system and qualify under the new standards. 
So outside of existing u..~crs and the minimum flow 
rights, there's nothing fixed. 

MR. KOLE: 1he only thing that's guarant.eed 
is that it's a public process. 

Page 32 

MR. SHERMAN: 111 foct, by working to a 
general adjudication by quantifying the Indian 
rights an<l the federal reserve rights, some of the 
irrigmors that we fod we arc protecting now may 
not be protected. (Inaudible) So, nn. nJe intent 
is to protect existing users. The negLitiaton; in 
my opinion have done the best they can for it, but 
even they are not guaranteed unless they've got a 
I ROO water right. 9 has to say about it until we hold those public [ 9 

10 hearings. ! 10 MR. KOLE: Well, no. I'd disagree with 
that, Frank. They're guaranteed because their 
water right takes priority over Idaho Power'~ 

13 water righL 

11 /\nd maybe if some of you fellows will i 11 
12 talk to the Fil'lh and Game. but the Board so far 12 
13 hasn't had any input from the Fish and 
14 Game. 'Jorn'? 
15 MR. NELSON: In the original Water Board 
l 6 hearings, Fish and (fame did provide some 
l 7 infonnation to the Board. And I have seen that. 
18 It's a:n otd memory, but it see.ms to me it was, 1 
19 think, in the range of 5000. That's in the reach 
20 above Swan Falls Dam, that they identified as 
21 necessary for fish and aquatic life, 
22 IV1R. COSTELi ,0: And there is nodtlng in this 
23 agreement that would prohibit. raising that minimum 
24 strean1 flow in the future to, you know, 4000, 

14 
15 

I 16 

i17 
!18 

l
l ~~ 
21 

122 
123 
24 

25 4500, 5000, whatever Fish and Game and thi: public, 25 
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MR. NELSON: But r think what Frank was 
saying, that may nnt he enough. I inean, there's 
no rose gardt:ns out there. 

MR. KOLE: Sure. Yeah. 
MR. NELSON: But I think Frank said it welt 

Within our power to do !.ln, given the fact the only 
thing you had to deal with were minimum flows and 
the power company'(> water rights, the existing 
users arc protected. 

Now, if thC;J Indians come in and get the 
whole river, cverybc,dy's out ofluck. But short 
of something pretty abstruse, I think they're 
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1 pr·etty well protected. I l 
2 UNKNOWN SPEAKER: What people at this point 2 
3 or - what people at this point do nol have a I 3 

i 4 righ1 yet, want to get water? I mean, are there 1 4 

5 pt:lip[i;: out there waiting to file, and if so, are j 5 

6 they being helcl up hy this? 6 
7 MR. NELSON: I don't think the dcpanrnent 7 
8 has issm:d tl permit up above Swan Falls since 8 
9 November of'82. 9 

j 
l0 UNKNOWN SPJ.3AKl~I{: 8othere's a mornlotimll or~ 10 
ll the issue. · 11 
12 MR. NELSON: IrrigQ.tkm at least. 12 
13 MR. SHERMA,N: Commmptive uses. We h11ve 13 
14 apprnxima(dy 1400 applications on file within lhe 14 
15 Snake system ahove Swan Falls. 15 
16 MR. NELSON: And I rnightsay thl:l.t when we 16 
1 7 i;1;I the lawsuit up, we used the department's 1 7 

18 records as the base. And ours arc set up a little 1 18 
19 differently than the department's. Bllt my look at 19 
20 ii s11ys, ahsent the Cary Act a11d demi entry 20 

21 folk~, you're looking at applications l:lnd perrnitR 21 
22 for maybe as much as 600,000 11;:,,"res down there, on 22 
2 3 the books now. I ml;!,m, those ru·en't even 23 
24 projcctC",d, Those peor1le have already paid their 24 
2 5 money l:lnd filed their piece of paper. 2 5 
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Ye.s, .,;ir. 
UNKNOWN SPEAKER: Now, a lot of the waterin 

the Snake comes from Montana ,ind Wyoming. Do we 
have any agreements with those states? 

MR. NELSON: Do with Wyoming. There'ii a 
compact with Wyoming. They're entitled to 
4 percent of the water, subject to some 
conditions. But the Snake Rivt."r watershed in our 
area doe:,n'l come out of Montana. You1ve got some 
of Nevada, pretly small, pretty dry, a little bit 
in Wyoming. 

But moi,;t of the water that reaches 
Oregon arisei,; in Idaho, except for a little bit of 
the Owyhee and those small bits I've talked about. 
So it's prt:lty much an Idaho 1iver unlil ii gets 

to the border on this side. 
CHAIRMAN GRAY: Did that yes, sir. 
UNKNO\VN SPEAKER: I have one question with 

regards to some of the lan1,ruage. With regards to 
subordination, I didn't quite understand, There 
is a tl:lrm subordination used in there. And if I 
could say it c01Tcctly, I think it said 
subordinablc or subordimitable 01· something, which 
has two di±forenl meanings as far as I'm 
conccmcd, the way I read it in the draft. So l 

1 
2 
3 
4 
5 
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UNKNOWN SPEAKER: Are most oftl1ese 
applicants people who have land and want to 
further develop, or arc they brand new developers? 
What kind of percentage could you give me there'? 

Page 36 

1 would like somebody to explain what it means and 

10 

CHAfRMAN GRAY: Mr. Shen:nan? 
MR. SfillRMAN: I can't answer that exactly. 

I ,,.,·ill say that of the 1400, and they are not the 
DLE (phonetic) and Cary Act people. Those are 
obviously big compani~. They arc blg companies 
and we count those, 

2 what impact it will have on subordination. 
3 ?v1R. COSTELLO: Well, the traditional view of 
4 subordination bas been, when the right was 
5 granted, it was subject to immediately, subject to 
6 a oondition that it suhordinatt',d to fatul'e 
7 

8 

upstream beneficial use~. 
In this agreement we did not 

11 We have -- approximately 700 are for 

9 inunediate)y subordinate the hydropower right above 
10 the minimum stream flow simply becau:;;e we wanted 
11 to be able to :say that we had a fu\Jy-apprnpriatcd 

12 in·igations I said, 4()() and some are for 40-acre 12 river system so that we can impose thi~ public 
13 
14 
15 

tracts or less, and we assume those are people who 13 interest criteria. 

have that land in hand. There al'e 14 So we said that it will hccmne 

50•snme that -- I should know the number but I 15 !!ubordinated upo!l the approval of each of these 
16 dnn'L It's 56 I think-- but 50-some who are 16 new upstream uses. And in the meantime, the water 
17 applying for water to put on acreages thal exceed 1 7 right is there and it's recognized, bu! it's held 
18 320 acres. 18 in trust by the state for the bem:fit of the power 

19 Some of those will probably be new land. 119 company to use. to produce power and for the 
20 Certainly there may be some shift. from dry-land 1 20 benefit of the people of the .state of Idaho to 
21 fam1ing to irrigated, but probably not too much of l 21 have it developed according tu the requirements 
22 that. And then there's 200 and some i11 the middle 22 imposed by state law. 
23 that thcy'n.: asking to apply water to 40 to 320 23 UNKNOWN' SPEAKER: The: reason 1 asked the 
24 acre::,:, and we don't know what they're up to. 24 question was because the later term indicated that 
25 CHAIRMAN GR.A. Y: Okay, Other questions?, 25 perhaps e.ach individual circmm,tance would be 
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1 wrapped up in an individual piece of veiy 
2 expensive litigation before it could become 
3 finalized ur somt,"thing like that. 
4 MR. COSTELLO: No_ The right becomes 

.5 SL1bordinatc to each new righ• automatioally by 
6 operation oflaw, lfyou acquire a permit from 

7 the Department of Water Resoum.:s and develop it 
8 into a license, it -- you -- th(; power company's 

9 1ight is subordinate to yours immediately upon the 
10 issuance of the license, if this all is enacfed by 
11 the legislature. 
12 MR. Nl::LSON: It doesn't take a separate 

37 

1 certainly invited. 

2 And when we ctime b!lck to you as a 

3 hoard, we will b1;: corning back for public input and 
4 

j 5 

I : 
I 1~ 
'11 

12 

public testitnl1ny, y~~::;, to answer your question. 

Reprt~~tati vc. 
REPRESENTATIVE: Docs anyone have 1u1y 

dc::signs on the Salmon? ls there any -- will it 
always remain wild? 

UNKNOWN SP.EAKJ~.R: Nu. 
UNKNOWN SPEAKER: 1 certainly hope so. 
CHAIRMAN GRAY; Mr. Jom~. 

13 proceeding. ll'.s done as part of the licensing 13 
MK JONl:!S: 'nle wat~ boiml took a position 

on that a long time ago that dnit would remain a 

free-flowing stream. Perhaps people might h1:1vc 
designs on it, hut at the pte~enl lime--

14 process. 14 

15 UNKNOWN SPEAKER: That's kind of the way th ·15 

16 terminology kind of --
17 MR. COSTELLO: Ycal,. 
18 UNK.t~OWN SPEAKER: •• strnck me when 1 was 
19 reading it. So okay, what does the lat~er mean? 
20 J mean, does it still --

16 MR. NELSON: Some of the tr.ibulurieii arc 
l 7 under attack fo1· hydm. !:hit th~ riv~r il.8elf, 
18 I've never even seen a pirie dn1i1J on lhc:: Salmon. 
19 If you really ,vant to creale ,l stir,ju8l propo8c 

20 a dam on the Salmon. 

39 

21 MR. COSTELW: ll struck some other people 
22 that way, too, :so we put further language in to 

21 UNKNO\VN SPEAK.ER: Well, l would imngim: that 
22 right at th1; (..'fOOk before it goes into the Snake 

23 clarify that it happens -- 23 seertn; to me like a beautiful site that wouldn't 
(Break in audio.) 24 hurl 11nym11::, .24 

.25 MR. KOLE: Right to come in and make their 25 MR. KOi ,R: Well, there'd be problem with 
--~~----------~"' 
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1 point of view known, just lik.e any other citizen l sumc fish up there, some of the anadromous fish. 
2 would. But the key tQ the thing is that it's a 2 Uul you know the real beauty ofthls agreemenl in 
3 public process that has public input from all 3 my opinion is that what it docs is that it 
4 concerned citizens. 4 requires both (he state and the power company to 
5 CHAIR.MAN GRAY: J might ask d1e individual 5 go hack to the Fedi:::ral Eneriw Regulatory 
6 water board membi:n;, Mr_ Jones, do you have any 6 Commission and to say to lhem, "Herc is a 

7 questions of the ncgotiators? 7 comprehensive stale plan for management of this 
8 MR. JO".:'-iES: After hearing them five times 8 very vital natural resource." 

9 an<l now they're making sense, j 9 Now, to date FERC has never recognized 
10 CHAIRMAN GRA.Y: Mr. Rydulch. Mr. Wagoner 10 the right of the state to do that kind of thing. 
11 Mr. Hyrnas. 11 And if we can FERC to do thal in this case, 
12 MR. H'{lv1AS: No, sir. 12 were going to go a long ways towards protecting 
13 CHAJRMA"'.\ GRAY: And du you folk1> have any 13 the other rivers in the state- So there's a lot 
14 more questions? 14 of benefit to the agreement. 
15 Yes, sir. 15 That's why l agree with what Tom said_ 
16 UNKNOWN SPEAKER: J assumi:: that at the m:xt 16 When we gel into the process, all of the 
l 7 meeting the citizens will have a chance for 1 7 contingencies that were up 011 the board have got 
18 testimony. This is simply an information 18 to go it1to place. Ami if one ufthcm fails, the 

19 gathering. 19 entire agreement faib. So it's pretty important. 
20 UNKNOWN SPRAKER: Right. 20 CHAIRMAN URA Y: rk. Hymas, would you like 
21 CHAJRMANGR/\Y: Asamaueroffact,if 21 to--
22 you'd like to accompany us lo Doise tomorrow 2:2 MR. HYMAS: Well, there's -- yes_ Relative 
23 night, we'll have another meeting very similar to 23 to this point, Policy 39 is very brief, two 
24 this one, and it will be held on 4th iluor of the 24 sentences. 
25 capitol building in the Gold Roorn, and you're 25 CHAIRMAN GRAY: This is the state water 
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1 plan_ 

2 MR. HYMAS: The state watex plan_ I'll read 
3 it to you: "It was the policy of Idaho to 
4 preserve and enhance the s!t1tt\'s andronornous 
5 fishery rc:.ouree. It is in the public interest to 
G maintain free-flowing stream habitat and in-stream 
7 flows to achieve this policy." I'm sorry, it's 
8 three sentences. 

9 "Idaho will promote st:.;te participation 
10 ru1d coordinate a regional management of the 
11 Col\lmbia River andronomous fishery.'' That is 
12 Policy 39 of the water board_ So it doe.sn't refer 
13 directly to the Salmon River, but it says 
14 specifically that it is the policy lo maintain 
15 free•flowing streams. 

16 CHAIRi'vtAN GR.A. Y: Yes, sir, One more 
1 7 question. 

41 I 
I 

1 I 
! 2 

3 

4 
5 

6 
7 

8 
9 

10 
11 
12 
13 

1 14 
15 
16 
17 
18 

18 UNKNOWN SPEAK.ER: Yes. Fmm what yuu jlls 
19 

19 said thi::re, you're saying that this agreement 
!:, 20 20 would k:ad lo the feds saying that we would have, 

21 that i~, lhe i>Me of Idaho, would have full 1· 21 
22 control over 22 
23 MR_ KOLE: No. No, wlrnt I'm SHying is that l 23 
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REP O R T E R' S C ER TI F I C A T 1-i 

I, Dianne E. Cromwell, court Reporter, a 
Notary Public, do hereby certify: 

111at I am the repotter who transcribed 
the proceedings had in the above-entitled action 
in machine shorthand and thereafter the same was 
m.Juced into typewriting un<lcr my direct 
supervfajo.o; and 

That the foregoing transcript contah:i.S a 
full, trne, and accurate record of the proceeding::; 
had in the above and foregoing cause, which was 
heard at Boise, Idaho. 

IN WITNESS WHEREOF, 1 have hereunto set 
my l1and April 3, 2007. 

Dianne F. Crnmwdl, court Reporter 
CS.RNo. 21 

24 ,,,.e're going back to them and asking them to r I ;; 
_25 _,"pprnve_ ,u.,gJ<mcnl. Okay? _And"': l"",:;e\;-,~ ___________ ,_., ... ··----------·••rn,,,-.... ,-.,--·-·· 

1 
2 

agreement, we arc saying, ''We have got this plan 
for management of the rivra. Take a look at it 

3 Don't you think it's a i;:ood plan'? Won't you base 
4 your determinations upon what our plan is?'' 
5 UNl<.NOWN SPEAKER: But they wouldn't be 
6 giving up whatever control they have. 

! 
l 
1 

I 
7 

8 
lvfR. KOLE: Oh, no_ Nu. i 
CHAIRMAN GRAY: Okay, ladies and gentlemen,! 

9 I'd like to thank you very much for coming_ Had i 
10 there been just one of you, we WO\l)d have given 
11 you the whole banana. 

12 MR, NELSON: Maybe in a different location 
13 but --

14 CHAIRlvlAN GRAY: Rut you're sure welcome to 
15 attend our meeting in Boise tomorrow night if you 
16 can see to get there, and we'll be back again with 
17 full-blown public hearings as a board in maybe 60 

18 days I don't know -· wherever it comes ,ind 
19 wherever we're directed to do iL Uul we'll be 
20 hack and prepare your testimony, and we'll be 
21 to hear you_ 

22 And if you have any further queslions, 
23 we'll haog around for a little while. And again, 
24 1hank you. 
25 (Proceedings concluded_) 
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REPORTER' S CERT T FICA T ~ 

J, Dianne E. Cromwell, court Reporter, a 

Notary Public, do hereby certify: 

That I am the reporter who transcribed 

the proceedings had in the above-entitled action 

in machine shorthand and thereafter the same was 

reduced into typewriting under my direct 

supervision; and 

That the foregoing transcripl contains a 

full, true, and accurate record of the proceedings 

had in the above and foregoing cause, which was 

heard at Boise, Idaho. 

IN WITNESS WHEREOP, I have hereunto set 

my hand April 3, 2007. 

~~. I I) 
~7v&e.} \fi: · ~lW I'/?._ 
Dianne E. Cromwell, Court Reporter ~--
CSR No. 21 
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