AGREEMENT

This Agreement is made and entered into among the 3tate
Idaho, by and through the Governor, hereinafter referred o
"Staze"; John V. Evans, in his offjicial capacity as Governor
the State of Idaheo:; Jim Jones, in his official capacity

of
as
of
as

Attorney General of the State of Idaho; and Idaho Power

Company, a corporation hereinafter referred to as “Company”.

1. Effective Date

This Agreement shall take effect upon’ execution,

aXcept as to paragraphs 7, 8, and 11.

2. Exegutive Commitment

When the parties agree on certain acticns to be taken
by State, it is their intent to commit the executive branch

of Idaho state government, sSubject to constitutional
statutory limitations, to take those actions,

. 3., Attorney General

Jim Jones is a party to this Agreement solely
reason of his official position as counsel for the State
Tdaho and its agencies in Idaho Power Company v, State

and

by
of
af

Idaho, Ada County Civil Case WNo. 62237 and Idaho Power

Company v. Idaho Department of Water Resources, Ada Cou
Civil Case MWo. 8Ll375.

4. Good Faith

When the ©parties agree to Jointly recommend

ney

a

particular piece of legislation or action by another
entity, each party agrees to actively and in good faith

support such legislation or action.

The State shall enforce the State Water Plan and shall

assert the existence of water rights held in trust by
State and that the Snake River 1is fully appropriated

the
as

needed to enforce the State Water Plan. State and Company

shall not take any position before the legisliature or
court, board or agency which is inconsistent with the te
of this agreement.

5. 8tay Of Current Court And Regulatory Action

A. The parties shall file a motion with the court 1in

any
rms

Ada

County Civil Case Numbers 81375 and 62237, seeking a
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gtay of further proceedings until seven days following
the adjournment of the First Regular Session of the
48th Idaho Legislature, except as to preservatlon of
testimony pursuant te¢ the Idahoe Rules of (Civil
Procedure, completion of desiqgnated discovery filed by
the State of Idahe and dismissal of wvarious defendants
by Company. The gState shall designate 1n wrilting,
within fifteen (15) days from the execution of this
Agreement, those items of 1its discovery that must be
responded to by Cempany. The Cocmpany shall respond to
those items aof discovery designated by the State
within ninety (90) days from execution of <this
Agreement. :

The parties shall request the Federal Energy ERegula-
tory Commission (FERC) to stay any subeordination-
related decisions in any Company project listed in
paragraph 7 licensing or relicensing proceeding
pending implementation of this Agreement except as
contemplated 1in paradgraph 12 of this Agreement. The
parties acknowledge, however, that .FERC could
independently take action prejudicial to  their
interests and, 1in such event,” the parties may take
reasonable actions necessary to protect their
interests. Further, the State shall not £file any
motions to intervene in Project Numbers 2777 (Upper
Salmon) and 2778 (Sheshone Falls); however, Dby
agreeing to this provision, the Company in return
waives any defense to the timeliness of a motion to
intervene caused by this Agreement in the event this
Agreement is not implemented. Company 1s not
agreaing, however, that a motion to intervene would be
timely if filed now.

The parties shall not attempt to influence any
executive agency of the United States to take a
particular peosition regarding subordination 1in any
Company FERC licensing or rcelicensing proceeding
rending implementation of this Agreement.

Legislative Program

The parties adgree to propose and support the following

legislation to implement this Agreement:

Enactment of Public Interest Criteria as set forth in
Exhibit 1 attached hereto.




Funding for a general adjudication of the Snake River
Basin generally as set forth in Exhibit 2 attached
hereto.

Establishment of an effective water markKeting system,

Funding for hydrologic and economic studles., as set
forth in Exhibit 3 attached hereto.

Allogation of gains upon sale of utility property as
set forth in Exhibit 4 attached hereto.

Limitations on IPUC jurisdiction as set forth in
Exhibit 5 attached hereto.

Rulemaking and meoratorium authority for Idaho
Department of Water Resources generally as set forth
in Exhibit 8 attached hereto.

Companhy's Water Right

State and Company agree that Company's water right

shall e as follows {(Bracketed names used below refer to
Company projects):

A.

State Water License Numbers 36-2013 {Thousand
Springs), 37-2128 & 37-2472 (Lower Malad), 37-2471
(Upper Malad), 36-2018 (Clear Lake), 36-2026 (Sand
Springs), 02-2057 (Upper Salmeon), 02-2001A, 02-2001E,
02-2059, 02-2060 (Lower Salmon), p2-2064, 02-2065
(Bliss), 02-2056 (Twin Falils), 02-2036 (Shoshone
Falls), 02-2032, 02-4000, 02-4001, and Decree Number
02—-0100 (Swan Falls) entitle the Company to an
unsubordinated right of 3900 c.f.s. average daily flow
from April 1 to October 31, and 5600 c.f.s. average
daily flow from November 1 to March 31, both to be
measured at the Murphy U.8.G.S. gauging station
immediately below Bwan Falls. These flows are not
subject to depletion. The Murphy gauging station is
located at latitude 43° 17' 31", Longitude 116° 25°
12", in NW1/4NE1/48El1/4 of Section 35 in Township 1
South, Range 1 West, Boise Meridian, Ada County
Hydrologic Unit 17050103, on right bank 4.2 miles
downstream from Swan Falls Power plant, 7.5 miles NE
of Murphy, at river mile 433.5,

The Company is also entitled to use the flow of the
Snake River at its facilities to the extent of 1its
actual beneficial use but not te exceed those amounts
stated in State Water License Numbers 36—-2013
(Thousand Springs), 37-2128 & 37-2472 (Lower Malad),
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37-2471 (Upper Malad), 36-2018 ({(Clear Lake), 36-20256

(Sand Springs).02-2057 (Upper  Salmon), 02-2001A,
02-2001B, 02-20%9, 02-2060 (Lower Salmen), 02-2064,
02-2065 (Blissg), 02—-2056 (Twin Falls), 02-2036

{Shoshone Falls), 02-2032, 02-4000, 02-4001, and
Decree Number 02-0100 (Swan Fallis), but such rights in
excess of the amounts stated in  7{A) shall be
subordinate to subsequent beneficlal upstream uses
upeon approval of such uses by the State in accordance
with &tate law unless the depletion violates or will
violate paragraph 7(A). Company retains its right to
contest any appropriation of water in accordance with
State law, Company further retaing the right to
compel State to take reasconable steps to insure the
average daily flows established by this Agreement at
the Murphy U.S5.6.5. gauging staticn. Average dailly
flow, as used herein, shall be based upon actual flow
conditions; thus, any fluctuations resulting from the
operation of Company  facilities shall aot be
considered in the calculation cf the minimum daily
stream flows set forth herein. This paragraph. shall
constitute a subordination condition.

The Company's rights listed in paragraph 7(A) and 7(B)
are also suberdinate to the uses of those persons
digmissed from Ada County Case No. 81375 pursuant to
the contract executed between the State and Company
implementing the terms of I.C. 8§ 61-539 and 61-540.

The Company's rights listed in paragraph 7(A) and 7(B)
are also subordinate to those persons who have
heneficially used water prior to October 1, 1984, and
who have filed an application or claim for said use by
June 30, 1985.

Company's ability to  purchase, lease, own, or
otherwise acgquire water from sources upstream of 1its
poewer plants and convey it to and past 1ts power
plants below Milner Dam shall not be limited by this
agreement. Such flows shall be considered
fluctuations resulting from operation of Company
facilities,

Upon implementatien of this Agreement, State and
Company shall consent to entry of decrees in Ada
County Civil Case Nos. 62237 and 81375 that describe
the Company's water right as provided in paragraphs
7(A) through 7(E).




10.

11,

Damages Waiver

Company waives any c¢laim against the 3tate or 1its
agencies for compensation or damages it may have or that
may arise from any diminution in water available to Company
at its facilities as a result of this Agreement., Company
waives any c¢laim for compensation or damages from any use
approved by the state in accordance with paragraph 7B.

Company retains its right to seak injunctions,
compensation, damages, or other relief from any future
appropriator, as defined in paragraph 7(B), whose use of

water violates or will violate the Company's water right of
3900 c.f.s. average daily flow from April 1 to October 31,
and 5600 c.f.s3. average daily flow from November 1 to March
31, as measured at the Murphy gauging station, and also
retains its rights against the state and its agencies as
set out in paragraph 7(RB).

Proposed 1180 Conktract

The parties acknowledge that the Governor and the
Company have finalized the terms of a contract that would
implement the provisions of Senate Bill 1180 of the First
Regqular Session o©of the TIdaho Legislature, presently
codified as §§ 61l-539 and 61-540, Idaho Code which is being
executed on this date.

Agreement Not An Admission

The parties agree that this Agreement revresents an
attempt to compromise pending litigation, and it shall not
be considered an, admission, waiver, or abandonment of any
issue of fact or law by any party, and no party will assert
or contend that paragraphs 7, 8, and 11 have any legal
effect until this Agreement is implemented by the

~accomplishment of the acts described in paragraph 13.

Status of State Water Plan

State and Company agree that the resolution of
Company's water rights and recognition thereof by State
together with the TIdaho State Water Plan provide a sound
comprehensive plan for the management of the 3Snake River
watershed, Thus, the parties acknowledge that this
Agreement provides a plan best adapted’ to develop,
conserve, and utllize the water resources of the region in
the public interest. Unon implementation of this
agreement, State and Company will present the Idaho State
Water Plan and this dJdocument to FERC as a comprehensive
plan for the management of the Snake River Watershed.




12, Regulatory Approvals

A, Within 45 days of the execution of this Agreement,
Company shall file appropriate pleadings or gther
- documents with the Idaho Publie Utilities Commission
{IPUC), to obtain an order determining that the
execution and implementation of this Agreement is in
the public interest, and does not constitute an
abandonment, relinguishment or transfer of utility
property. Such pleadings or other documents shall
also previde that the order shall state that any
effect upon the Company's hydro generation resulting
from executlion and implementation of this Agreement
shall neot be Jgrounds now or in the future for a
finding or an order that the Company's rate base or
any part thereof is overstated or that any portion of
its electrical plant in service is no longer used and
useful or not devoted to public gervice, nor will such
effect upon the Company's hydro generation be grounds
for a finding or an order reducing the Company's
present or future revenue requirement or any present
or future rate, tariff, schedule or charge.

In the event the IPUC dees net 1issue an order
acceptable to the parties, the parties will seek
appropriate remedial legislaticn.

B, i, Within forty-five (45) days of the execution of
this Agreement, the Company shall file with FERC
a request for a declaratory ruling that the
implementation of this agreement assures a
sufficient supply of water for Project Numbers
1975 (Bliss), 2061 (Lower Salmen), 2777 (Upper
Salmon), 2055 (C.J. Strike), 2778 (8hoshone
ralls), 18 (Twin Falls), 2726 (Upper and Lower
Malad), and 503 (Swan Falls).

ii. wWithin forty-five (45) days of implementation of
this Agreement, the Company shall submit this
Agreement and the consent decree to FERC in the
proceedings for relicensing of Project Numbers 18
(Twin Falls), and 503 (Swan Falls)- and the Starte
and Coempany shall regquest that FERC recognize
this Agreement as a definition of the Company's
water rights in those proceedings.

iii. When any preoject 1listed in (1) herecf 1is
hereafter due for relicensing proceeding, Company



13,

shall submit this Agreement to FERC 1in the
relicensing proceeding, and the State and Company
shall recuest that FERC recognize this Agreement
ag a definition of the Company's water right in
those proceedings.

The Governor and Attorney General on behalf of the
State and its agencies shall seek intervention in
support of the Company's efforts before the IPUC and
FERC, and shall actively support the 1ssuance of
acceptable orders by both Commissions, and shall
provide authorized witnesses to testify in the
proceedings at the request of Company.

Company shall, if nEeCessary, file appropriate
pleadings or other documents with the Public Utility
Commissioner of Oregon for an order similar to that
stated in paragraph 12(A). Such £lling, 1f necessary,
shall be done within forty-five (45) days of the
executicn of this Agreement.

Conditions on Effectiveness

A,

The provisions of paragraphs 7, 8, and 11 shall not be
binding and effective until each of the following
conditions have been implemented:

i. Amendment of the State Water Plan to implement
the provisions of Exhibit 6;

ii. FEnactment of the legislative program outlined in
paragraph 6;

iii. Issuance of an appropriate order by IPUC as setf
forth in paragraph 12(A), or enactment of
appropriate legislation by the State of Idaho, as
set forth in Exhibit 5;

iv. Issuance of an appropriate corder by FERC 1n a
" form acceptable to the parties as set out 1in
paragraph 12(B)(1i}:

V. Dismissal with ©prejudice of *the proceeding
pending before the IPUC in Case No. U-1006-124;

vi. Isgsuance of an appropriate order by the Public
Utility Commissioner of Cregen 1f Company has
requested one; and




vii. Enactment by the State of Idaho of subordination
legislation, as set forth in Exhibits 74 and 7B
attached to this Agreement.

B. In the event any of these conditions are not imple-
mented, or should this Agreement be terminated as pro-
vided in paragraph 16, then this Agreement shall be
void.

Authority of Devartment of Water Resources and Idaho Water
Resource Board Not Affected

This Agreement shall not be construed to limlt or
interfere with the authority and duty of the Idahe
Department of Water Resources or the Idaho Water Resource
Board to enforce and administer any of the laws of the
state which 1t is authorized to enforce and administer.

Waiver, Modification or Amendment

Ne waiver, modification, or amendment of this
Agreement or cof any covenants, conditions, or limitations
herein contained shall be wvalid unless in writing d&uly
executed by the parties and the parties further agree that
the provisions of this section may not be waived, modified,
or amended except as herein set forth.

Termination cof Contract

This Agreement shall terminate upon the failure to
satisfy any of the conditions stated in paragraph 13. The
parties shall meet on May 15, 1985, to determine if the
contract shall be continued cr terminated.

Subsecnient Changes In Law

This Agreement is contingent upon certaln enactments
of law by the State and action by the Idaho Water Resource
Board. Thus, within this Agreement, reference is made to
state law in defining respective rights and obligations of
the parties, Therefore, upon implementation of the
conditions contained in paragraph 13, any subsequent final
order by a court of competent Jurisdiction, legislative
enactment or administrative ruling shall not affect the
validity of this Agreement.

SUCCessoLs

The provisions of this Agreement shall bind and inure
to the benefit of the respective successors and assigns of
the parties.




19, Entire Agreement

This Aqreement sets forth all the covenants, promises,
provisions, agreements, conditions, and understandings
between the parties and there are ne covenants, provisioens,
promises, agreements, conditions, or understandings, either
oral or written between them other than are hereln set
forth.

20. Fffect of Section Headings

The section headings appearing in this Agreement are
not to be construed as interpretations of the texXt but are
inserted for convenience and reference only.

21. Multiple QOriginals

This Adreement is executed in quadruplicate. Each of
the four (4) Agreements with an ceriginal signature cof each
party shall be an original.

IN WITNESS WHEREOF, the‘gparties hav executed this
Agreement at Boise, Idaho, this ¢ day of Qazie_:, 1984,

IDAHO POWER COMPANY

STATE OF

B .
HN V. EVANS
Governor of the Cha¥rman of the Board
State of Idaho and Chief Executive
Officer

JIM JG] i
Attorney Genenal of the
State of Idahg




ATTEST:

(;;;;%%%;7i:;r%iggzﬁtﬂlﬂL’L““*JL_ﬁ# (Seal of the State of Idaho)

PETE T. CENARRUSA
Secretary of State

(Corporate Seal of Idahai,

Power Company) i BERY ”-SQ/

CERTIFICATE OF SECRETARY

Paul L. Jaursgui, as secretary of Idaho Power Company,
a Maine Corporation, hereby certifies as follows:

(1) 'That the corporate seal, or facsimile thereotf,
affixed to the instrument 1is in fact +the seal of the
corporation, or a true facsimile thereof, as the case may bhe;
and ‘

(2) That any officer of the corporation executing the
instrument does in fact occupy the official position indicated,
that one in such position is duly authorized to execute such
instrument on behalf of the corporation, and that the signature
of such officer subscribed thereunto 1is denuine; and

(3) That the execution of the instrument on behalf of
the corporation has been duly authorized.

In witness whereof, I, PAUL L. JAUREGUI, as the
secretary of Idaho Power Company, a Maine corpeoration, have
executed this certificate and affixed the seal of Idaho, Power

Company, a Maine Corporation, on this 251‘.‘!- day of Qa_/:uéu—_

o | Wﬂw o

Paul L reguil
Secretfary of Idaho/Power Company




CERTIFICATE QOF SECRETARY OF STATE

OF THE STATE OF IDAHO

PETE T. CENARRUSA, as Secretary of State of the State
of Idaho, hereby certifies as follows:

1, That the State o¢f Idaho seal, or facsimile
thereof, affixed to the instrument is in fact the
seal of the State of Idaho, or a true facsimile
thereof, as the case may be; and

2, That the officials of the State of Idaho
executing the Iinstrument do in fact occupy the }
official positions indicated, that they are duly
authorized to execute such instruméent on behalf
of the 8tate of Idaho, and that the signatures of
such oefficials of the 8tate of Idaho subscribed
thereunto are genuine; and

3. That the execution of the instrument on behalf of
the State has been duly authorized,

IN WITNESS WHEREQF, 1, Pete T. (Cenarrusa, Secretary cf
State of the State of Idaho, have executed this Certificj}e and
affixed  the seal of the State of Idaho on this _2Z day
of (O , 1984,

" PETE T. CENARRUSA
Secretary of State
State of Idaho

STATE OF IDAHO

et
ol
W

County cf Ada

On this Mday of % 1984, bhefore me, a
Notary Publie, in and for sald County and S8tate, personally

appeared JAMES E. BRUCE, and PAUL L. JAUREGUI, Known or
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identified to me o be the President and Secretary,
respectively, of Idahc Fower Company, the corporation that
executed the foregoing instrumeant, and acknowledged to me that
such corporation executed the same,

IN WITNESS WHEREOF, I have hereunto set my hand and
affixed my official seal the day and year in this certificate

first above written,
Y PUBLIC.F IDAHO
Residing at

STATE OF IDAHO )
)}  ss.

County of Ada )

On this ;?f.dday of&@ 1984, before me, a
NMotary Public, in and for said County and 8State, personally
appeared JOHN V. EVANS, Xnown or identiflied to me to be the
Governor of the State of Idaho; JIM JONES, known or identified
to me to he the Attorney General of the State of Idaho; and
PETE T. CENARRUSA, Known to me to be the Secretary of the State
of Idaho; and acknowledged to me that they executed the same.

IN WITNESS WHEREQF, I have hereunto set my hand and
affixed my official seal the day and year in this certificate
first above written.

q;;;;?fng at
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Exnibit 1

LEGISLATURE OF THE STATE OF IDAHOQ

Forty—eighth Legislature First Regular Session - 1985
IN THE
BILL NO.
BY
AN ACT

RELATING TO WATER RIGHTS FOR HYDROPOWER PURPOSES; AMENDING
SECTION 42-203, IDAHO CODE, BY MAKING CERTAIN ORGANIZATIQNAL

CHANGES AND BY PROVIDING FOR THZ MAILING OF NOTICES TO PAID
SUBSCRIBERS; AMENDING CHAPTER 2, TITLE 42, IDAHO CODE, BY THE
ADDITION OF A NEW SECTION 42-203C TO PROVIDE THAT THE
DEPARTMENT SHALL CONSIDER PUBLIC INTEREST CRITERIA WHEN AN
APPLICANT'S APPROPRIATICN WOULD SIGNIFICANTLY REDUCE THE AMOUNT
OF WATER AVAILABLE FOR A SUBORDINATED POWER USE; AND AMENDING
CHAPTER 2, TITLE 42, IDAHC CODE, BY THE ADDITION OF A NEW
SECTION 42-203D TO PROVIDE THAT THE DEPARTMENT SHALL REVIEW ALL
PEEMITS ISSUED PRIOR TO THIS ACT'S EFFECTIVE DATE.

Be It Enacted by the Legislature of the State of Idaho:

SECTION 1. That Section 42-203, Idaho Code be, and the same is
hereby amended to read as follows:

42-203. NQTICE UPCN RECEIPT OF APPLICATION -- PROTEST -—-—
HEARING AND FINDINGS -- APPEALS. @i 4dd d4fvéyr (Heé pddsddd/
dppydvdl  ddd  ¢ffeddive ddie of YHRI¢  déetigr/ (1) Udpon
receipt of an application to appropriate the waters of this
state, the department of water resources, shall prepare a
notice in such form as the department may ©prescribe,

specifying: (&) the number of the application; d#d (b) the

wm ] =—




date of Ffiling therecf/; (&) the name and post-office
address of the applicant/ {d) the source of the water
supply/: (e) the amount of water to be appropriated/ (f)
in general the nature of the ©proposed use/ _(gq) the
approximate location of the peint of diversion/_(h) and the
point of use/. The department shall also stateidqd in said
notice that any protest against the approval of such
application, in form prescribed by the department, shall be
filed with the department within ten (10) days from the last

date of publication of such notice.

¢2) The director of the department of water resources
shall cause the notice te be published in a newspaper printed
within the county wherein the point of diversion lies, of in
the event no newspaper 1is printed in said county, then in a
newspaper of general circulation therein. When the application
proposes a diversion in excess of 20 ¢.f.s. or 2,000 acre feet,
the director shall cause the notice to be puklished in the
newspaper(s) sufficient to achieve statewide circulation. This
notice shall be published at least cnce a week for two (2)
guccessive weeks,

(3) The director of the department shall cause_a copy of

the notice of application to be sent by ordinary maill to any
person who requests in writing to receive any class of notiges
of application and who pays an annual mailing fee as
established by departmental requlation.

(4) Any person, firm, association or corporation concerned in
any such application may, within the time allowed in the notice
of application, file with said director of the
department of water resources a written protest against the
approval of such application, which protest shall state the
name and address of protestant and shall be signed by him or by
his agent or attornmey and shall clearly set forth his
objections to the approval of such application. Hearing upon
the protest so filed shall be held within sixty (60) days from
the .date such protest is received., Notice of this hearing
shall be given by mailing notice not less than ten (10) days
before the date of hearing and shall be forwarded to both the
applicant and the protestant, or protestants, by certified
maii. Such notice shall state the names of the applicant and
protestant, or protestants, the time and place fixed for the
hearing and such other information as the director of the
department of water resources may deem advisable. In the event
that no protest is filed, then the director of the department
of water resources may forthwith approve the application,
providing the same in all respects conforms with the
requirements of this chapter, and with the regulations of the
department of water resources.
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(5) Such hearing shall be conducted in accordance with the
provisions of section 42-1701A(1) and (2), Idaho Code. The
directar of the department of water resources shall find and
determine from the evidence presented to what use or uses the
water sought to be appropriated can be and are intended to bhe
applied. In all applications whether ©protested or 1ot
protested, where the proposed use is such (al) that 1t will
reduce the quantity of water under existing water rights, or
(b2) that the water supply itself is insufficient for the
purpcse for which it 1is sought to bhe appropriated, or (¢3)
where it appears to the satisfaction of the department that
such application is not made in good faith, is made for delay
or speculative purposes, or (d4) that the applicant has not
sufficient financial resources with which to complete the work
involved therein, or (e%) that it will conflict with the
local public interest, where the local public interest Is
defined as the affairs of the people in the arga directly
affected by the ©propeosed use/; tThe director of the
department of water resources may reject such application and
refuse issuance of a permit therefor, or may partially approve
and grant a permit for a smadller Yeéd¢ quantity of water than
applied for, or may grant permit upon conditions. The
provisions of this section shall apply to any boundary stream
between this and any other state 1n all cases where the water
sought to -be appropriated has its source largely within the
state, irrespective of the Iocation of any proposed power
generating plant.

(6) Any person or corperation who has formally appeared at
the ~ hearing, §¢élidd aggrieved Dby the Jjudgment of the
director of the department of water resources, may Sseek
judicial review thereof in accordance with section 42-1071A(4),
Idaho Code.

SECTION 2. That Chapter 2, Title 42, Idaho Code, be, and the
same is hereby amended by the addition thereto of a NEW SECTION
to be known and designated as Section 42-203C, Idaho Code, and
to read as follows:

42-203C, PUBLIC INTEREST DETERMINATION -~ CRITERIA —
WEIGHT —— BURDEN OF PROCF.

{1) If an applicant intends to appropriate water which is
or may be available for appropriation by reason of a
subordination condition applicable to a water right for power
purposes, then the director shall consider, prior to approving
the application, the criteria established in section 42-2033,
and whether the proposed use would significantly reduce,
individually or cumulatively with other uses, the amouit of
water available to the holder of a water right used for power
production and,  if so, whether the proposed use 1is in . the
public interest.




(2¥(a) The directer in making such determinaticns for
purposes of this section shall consider:

(i) the potential benefits, both direet and indirect, that
the proposed use would provide to the state and local
€COonomy

(ii) the econemic impact the proposed use would have upon
gleetric utility rates in the State of Idaho, and the
availability, foreseeabllity and cost of alternative
energy sources to ameliorate such 1lmpact, to the state
and lecal economy;

(1ii) the promotion of the family farming tradition;

(iv) the promotion of full economic and multiple use
development of the water resources c¢f the State of
Idaho;

(v) whether the proposed development conforms to a staged
development policy of up to 20,000 acres per year or
80,000 acres 1in any four-year peried 1n the S8Snake
River Basin above the Murphy gauge.

No single factor enumerated above shall Dbe entitled to
greater weight by the director 1n arriving at this
determination.

{b) The burden of proof under this section shall be on
the protestant. -

SECTION 3. That Chapter 2, Title 42, Idaho Code, be, and the
same is hereby amended by the addition thereto of a NEW SECTION
to be known and designated as Section 42-203D, Idaho Code, and
to read as follows:

42-203D. REVIEW OF PERMITS -- OPPORTUNITY rOR HEARING. The
department shall review all permits issued prior to the
effective date of this section, except tc the extent a permit
has been put to beneficial use prior to July 1, 1985, to
determine whether they comply with the provisions of chapter 2,
title 42, Idaho Code. If the department £finds that the
proposed use does not satisfy the criteria of chapter 2, title
42, Idaho Code, then the department shall either cancel the
permit or impose the conditions required to bring the permit
into compliance with chapter 2, title 42, Idaho Code. If the
department finds that the permit satisfies the c¢riteria
established by chapter 2, title 42, Idaho Code, then the
department shall enter an order continuing the permit.



The department shall provide an opportunity for hearing 1in
accordance with section 17012, title 42, Idahe Code and
sections 5209 through 5215, <title 67, Idaho Code, for each
holder of a permit that is either cancelled or made subject To

new conditions.
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Exhibit 2

LEGISLATURE QOF THE STATE OF IDAHO

Forty-eighth Legislature Flrst Reqular Session — 1985
IN THE
BILL NO.
BY
AN ACT

RELATING TO THE ADJUDICATICN OF WATER RIGHTS, AMENDING CHAPTER
14, TITLE 42, IDAHOQO CODE, BY THE ADDITION OF A NEW SECTION
42-1406A PROVIDING FOR THE COMMENCEMENT OF AN ADJUDICATION
OF THE WATER RIGHTS OF THE SNAKE RIVER BASIN; AMENDING
SECTION 42~1414, IDAHOC CODE, TO MODIFY THE SCHEDULE OF FEES
FOR FILING A NCTICE OF CLAIM IN A WATER RIGHTS ADJUDICATION
PROCEEDING AND PROVIDING A PROCEDURE FOR COLLECTION OF THE
FEES; AMENDING CHAPTER 17, TITLE 42, IDAHO CODE, BY THE
ADDITION QF A NEW SECTION 42-1777 PRCVIDING FOR THE
CREATION OF THE WATER RESQURCES ADJUDICATION ACCOUNT.

BE IT ENACTED BY THE LEGISLATURE Or THE STATE QF IDAHO:

SECTION 1. That Chapter 14, Title 42, Idaho Code, be, and the
same is hereby amended by the addition of a NEW SECTION, to be
known and designated as Section 42-1406A, Idaho Code, and to
read as follows:

42-14063. SNAKE RIVER BASIN ADJUDICATION — COMMENCEMENT.

(1) Effective management 1in the public interest of the waters
of the Snake River Basin requires that a comprehensive
determination of the nature, extent and priority cf the rights
of all users of surface and ground water from that system be
determined. Therefore, the director of the department of water
resources on or after July 1, 1985 shall petition the district
court of Ada County to commence an adjudication of the water
rights of the Snake River Basin either through initiation of a
new proceeding or the enlargement of an ongoing adjudication
proceeding. The petition shall describe:
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(a) the boundaries of the entire system within ths stTate
to be adjudicated;

{(b) the boundaries of any hydrologic sub-basins witiin the
system for which the directer intends to proceed separately
with respect to the actions required or autherized to kte
taken pursuant to sections 42-1408 through 42-1413, Idaho
Code; and

(¢) the uses of water, 1f any, within the system that are
recommended to be excluded from the adjudication proceeding.

(2) Upon issuance of an order by the district court which:

(a) authorizes the director to commence an Iinvestigation
and determination of the wvarious water rights existing
within the system;

(b) defines the system houndaries;

(¢) defines the boundaries of any hydrologic sub-basins
within the system for which proceedings may advance
separately pursuant to sections 42-1408 through 42-1412,
Idaho Ceode; and

(d) defines any uses of water excluded <from the
adjudication proceeding; ‘ .

the adjudication shall proceed in the manner provided by the
provisions of chapter 14, +title 42, I[daho Cede, with the
exception of sections 42-1406 and 42-1407.

SECTION 2. That secticon 42-1414, Idaho Code, be, and the same
is hereby amended to read as follows:

42-1414. FEE§ FOR FILING NOTICE OF CLAIM - In order to
provide an adequate and equitable cost-sharing formula €£or

financing the ceosts of adijudicating _ water rights Tthe
department of water resources shall accept no notice of claim
required under the provisions of section 42-4109, Idaho Code,
unless such notice of c¢laim 1is submitted with a filing fee
based upen the qudd¢ivy of vdfdr <¢ldinéd viien $HAILl He
dévdrmided od fHe ddmd Bagis dd  ynd fed {dy filidg 4d
applidddida fd¥ & peérmiy (o dppropridi¢ tHe puBli¢ wdverg of
thid dvdid dF provided Id sedvidd 424221/ Idddd Codeé/ ¢xdept
tHdyY wHeyd dudd eldim I3 Id ¢odnedticd with 4 vdgeér yiglhy
d¢dplidiigd puyddddy Yo 4 vidlid péymiy o¢ licedse pyeévigugly
1ddied By tHeé dépddyment ¢f vdyey ddnidisdrsdtied df 4 widtey
Figuy wiidh Hds previdusly Uedd ddjvdicdyéd By 4 gfdte oy
féderdl cdurt/ ¢Hé <ldimddd $HAYY pdy 4 fiYind ¢ of dnly




Yo dglldrd (¥10/09) fee schedule set forth below. Failure
to pay the wvariable water use fee in accordancg with the
timetable provided shall be cause for the department to reject
and return the notice of c¢laim te the claimant. Provided/
Howevey/ ¢Haf Hd filigg fé¢ gpd)]l Pé requiyed vith 'ddy ddydige
¢f ¢ldim wiHed prodeedingd fd¢Y dAdjudicdtion Idvelving sued

¢ldim vere Judey iy wihdéd tHig dév¥/ CHdptey 133/ Lavs of
1971/ wi¢ drddyed/ The fee schedule set forth below applies

to adiudication proceedings commenced or eniarged on or after
Juiy 1, 1985 and to adjudication proceedings for which a
proposed finding of water rights has not been filed with the
approprlate district court by the department pf water resources
prior to July 1, 1985,

A. Flat fee per claim filed:

1. Claims for domestic and/or stock-
watering rights . . . . . . . . . . . .$§25.00
2. claims for all other rights. . . . . . . . .350.00
B. Additional variable water use fee for each claim filed:
1. Irrigation use: o $ 1.00 per acre.
2, Power: $ 25.00 per c.£.8.
3. Aquaculture; $ 10.00 per ¢.f.5.
4. Municipal, Industrial, Commercial,
Mining, Heating, Cooling: $100.00 per c.f.5.
5, Publig: $100.00 per c.f.s.
6. Miscellanesous: flat fee only.
c. Payment of a variable water use fee of more than

$1,000.00 may be spread out over asg many as five annual equal
pavments with 10 percent interest accruing on the unpaid
balance. All fees collected by the department pursuant to this
section shall be placed in the water resources adjudication
account established by section 42-1777, Idaho Code.

SECTION 3. That Chapter 17, Title 42, Idaho Code, be, and the
same‘is hereby amended by the addition of a NEW SECTION, to be
known and designated as Section 42-1777, Idaho Code, and to
read as follows:

42=-1777. WATER RESOQURCES ADJUDICATION ACCOUNT. - A water
resource adjudication account is hereby created and established
in the agency asset fund. Fee moneys 1in the account




are to be utilized by the dJdepartment of water resources, upon
appropriation by the legislature, to pay the costs of the
department attributable to the Snake River Basin adjudication
provided for by section 42-7406A, Idaho Code.

The state treasurer is directed to invest all moneys in the
account. All interest or other 1ncome aceruing frem such
investment shall accrue to the account.
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Exhibit 3

LEGISLATURE OF THE STATE OF IDAHO

Forty—eighth Legislature First Regular Session - 1985
IN THE
BILL NQ.
BY
AN ACT

APPROPRIATING MONEYS TO THE OFFICE OF THE GOVERNOR FOR THE
DIVISION OF FINANCIAL MANAGEMENT, FOR FISCAL YEAR 1386,

Be It Enacted by the Legislature of the State of Idaho:

SECTION 1. There is hereby appropriated to the Qffice of
the Governor from the general account the amount of $200,000 to
be used for the purpose of conducting hydrologic and economic
studies of the Snake River Basin. A technical advisory
committee named by the Governor shall oversee the studies.



Exhibit 4

LEGISLATURE OF THE STATE OF IDAHO

Forty-eighth Legislature First Regular Session - 1985
IN THE
BILL NO,.
BY
AN ACT

AMENDING CHAPTER 5, TITLE 61, IDAHO CODE, BY THE ADDITION OF A
NEW GSECTION 61-502B TO PROVIDE THAT GAIN UPON SALE QOF A
PUBLIC UTILITY'S WATER RIGHT SHALL ACCRUE TO THE BENEFIT CF
THE RATEPAYERS.

Be It Enacted by the Leqgislature of the State of Idaho:

SECTION 1 - That Chapter 5, Title 61, Idaho Code, be, and the
same 1is hereby amended by the addition thereto of a NEW
SECTION, to be known and designated as Section 61-502B, Idaho
Code, and to read as follows:

51-502B. ALLOCATION OF GAIN UPON SALE QF WATER RIGHT.
The gain upon sale of a public utility's water right used

for the generation of electricity shall accrue to the benefit
of the ratepayers.




SUBJECT:

Exhibit 5

MEMORANDUM

PROPOSED LEGISLATION RELATING TO UTILITIES COMMISSION AND ITS

JURISDICTION TO REVIEW REVENUE REQUIREMENT AND CTHER REGULATCRY

IMPLICATIONS OF SWAN FALLS COMPROMISE.

SECTION 1 -- FINDINGS AND STATEMENT OF PURPOSE.--After
hearing testimony from the Office of the Governor, the Office
of the Attorney General, the Idaho Public Utilities Commis-
sion, the Idahe Department of Water Resources, the Idaho
Water Rescurces Board, the Idaho Department of Fish and Game,
other governmental entities and other interested groups and
individuoals -of the State of Idaho, the legizlature hereby
finds that while portions of the testimony differ, the
[describe the settlement and stipulation] is in the public
interest for all purposes, including but not limited to, ail
purposes under the Public Utiiities Law, as amended,
Implementation of the settlement will resolve continuing
controversy over electric utility water rights in the Snake
River Basin above Murphy U.5.G.5 gaging statien. That
controversy has. rendered the amount of the water available
for hydropower uncertain, thus placing at risk both the
availability of low-cost hydropower to ithe ratepayers and the
state's ability to manage an increasingly scarce resource.
This settlement balances all of the parties' concerns and
insures that existing hydropower-generating facilities will
remain useful, thali ratepavers will not be burdened with
excessive costs, and that availability of water for
additional domestic, manufacturing, and agricultural uses
will judiciously expand.

SECTION 2 -- PUBLIC UTILITIES COMMISSION--JURISDICTION.--The
Idaho Public Utilities Commission shall have no jurisdiction
to consider in any proceeding, whether instituted before or
after the.effective date of this act, any issue as to whether
any electric utility, (including Idaho Power Company), should
have or could have preserved, maintained or protected its
water rights and hydroelectric gemeratien in a manner incon-
sistent with [describe the settlement and stipulaticn].

SECTIOM 3 -- IPUC--EFFECT OF AGREEMENT.--In any proceeding
before the Idaho Public Utilities Commission, inctuding but
not limited to a proceeding in which the commission i
setting or reviewing the revenue reguirement cf any electric
stility (including Idaho Power Company), the commission shall
accept as reasonable and in the pubiic interest for all

" purposes, the [describe the settlement and stipulation],
“including without limitation the effects of implementation of

such [describe the settlement and stipulation] on 'the
utility's revenue reguirements and hydroelectric generation.



SECTION 4 -- EXEMPTION.--Implementation of the [ ]
shall not constitute a sale, assignment, conveyance or
transfer within the meaning of §861-327, 61-328, 61-329,
61-330, and 61-331, I.C., to the extent any of those sections

may apply.




1.

EXHIBIT &

The executive branch of the State of Idaho and the Idaho

Power Company agree to recommend that the following positions
be incorporated into policy 32 of the state water plan.

The minimum daily flow at the Murphy gauging station should
be 1increased to 3,900 c.f.s. £from April 1 through
October 31 and to 5.600 ¢.f.s5 from November 1 to March 31,

The minimum daily flow at the Milner gauging station shall
remain at zero c¢.f.s. )

New storage projects upstream from the Murphy gaude should
only be approved after it is determined <that existing
storage above Murphy is fully utilized.

The Idaho Water Resource Board should consider reserving a
block of water for future DCMI purposes.

There should be an express recognition of the adverse
effects of diversions for storage from the mainstream of
the $nake River between Milner and Murphy on hydropower
production from November 1 to March 31. In this regard,
approval of any new storage projects that contemplate the
diversion of water during the November 1 toc March 31 period
from the mainstream of the Snake River between Mlilner Dam
and Murphy Gauge should be coupled with provisions that
mitigate the impact such depletieons would have on  the
generation of hydropower.

[The parties are proposing a policy which is neutral on the
question of which Company facilities should be considered
in mitigation decisions. At any later time the Board
considers that gquestion, the parties reserve the right to
take any position they deem appropriate.]
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LEGISLATURE OF THE STATE QF IDAHO

Forty-eighth Legislature - First Reqular Session - 1985
IN THE
BILL NO.
BY
AN ACT

AMENDING CHAPTER 2, TITLE 42, IDAHO CODE, BY THE ADDITION OF A
NEW SECTION 42-203B, TO PROVIDE THAT THE DIRECTOR OF THE
DEPARTMENT OF WATER RESOURCES SHALL HAVE THE AUTHORITY TO
SUBORDINATE RIGHTS GRANTED FOR POWER PURPOSES TQ SUBSEQUENT
UPSTREAM RIGHTS, AND TO LIMIT PERMITS COR LICENSES GRANTED FOR
POWER PURPOSES TQ A SPECIFIC TERM.

Be It Enacted by the Legislature of the State cf Idaho:

SECTION 1. That Chapter 2, Title 42, Idaho Code, be, and the
same 1s hereby amended by the addition thereto of a NEW
SECTION, to be known and designated as Section 42-203B, Idaho
Code, and to read as follows:

42-203B. AUTHORITY TO SUBORDINATE RIGHTS -~ NATURE OF SUBORDI-
NATED WATER RIGHT AND AUTHORITY TO ESTABLISH A SUBORDINATION
CONDITION —- AUTHORITY TO LIMIT TERM OF PERMIT OR LICENSE. The
director shall have the autherity to subordinate the rights
granted in a permit or license for power purpeses to subsequent
upstream beneficial depletionary uses. A subordinated water
right for power use does not give rise to any claim against, or
right to interfere with, +the holder of subsequent upstream
rights established pursuant to state law. The director shall
also have the authority to limit a permit or license for power
purposes to a specifie term.




SECTION 2. This Act does not apply to licenses which have
already been issued as of the effective date of this Act.

SECTION 3. An emergency existing therefor, which emergency is
hereby declared to exist, this Act shall be in full force and
effect on and after its passage and approval.




Exhibit 7B

section 1:

1. The lepgislature finds and declares that it {is in the
public interest to specifically implement the state's power to
regulate and limit the use of water for power purposes and teo
define the relationship between the state and the holder of a
water right for power purposes to the extent such right exceeds
an established minimum flow. The purposes of the trust
established by Sections 2 and 3 of this act are to assure an
adequate supply of water for all future beneficial uses and to
clarify and protect the rtight of a user of water for power
purposes to continue wusing the water pending approval of
deple%ionary future beneficial uses. [Further f£indings will be
added

2. A water Ttight for power purpoSes which is defined by
agreement with the state as unsubordinated to the extent of a
minimum flow established by state action shall remain
unsubordinated as defined by the agreement. Any portion of the
water rights for power purposes 1in excess of the level so
established shall be held in trust by the State of Idaho, by
and through the Governor, for the use and benefit of the user
of the water for power purposes, and of the people of the State
of Idahoe. The rights held in trust shall be subject to
subordination to and depletion by future upstream beneficial
users whose rights are acquired pursuant to state law.

3. Water rights for powetr purpeses not defined by
agreement with the state shall not be subject to depletion
below any applicable minimum stream flow established by state
action. Water rights for power purposes 1n excess of such
minimum stream flow shall be held in trust by the State of
Idaho, by and through the Governor, for the use and benefit of
the users of water for power purposes and of the people of the
State of Idahe. The rights held in trust shall be subject to
subordination to and depletion by future upstream beneficial
users whose rights are acquired pursuant to state law.

4. The user of water for power purposes as beneficiary of
the trust established by Sections 2 and 3 shall be entitled to
use water available:- at its facilities to the extent of the
water right, and to protect its rights to the use of the water
as provided by state law against depletions or claims not in
accordance with state law,

5. The Governor oT his designee is hereby authorized and
empowered to enter into agreements with holders of water rights
for power purposes to define that portion of their water rights
at or below the ‘level of the applicable minimum stream flow as
being unsubordinated to upstrean beneficial uses and
depletions, and to define such rights in excess thereof as

-1-




being held in trust by the State according to Section 2 above,
Such agreements shall be subject to ratification by law. The
contract entered into by the Governor and the Idaho Power
Company on October 24, 1984, is hereby found and declared to be
such an agreement, and the legislature hereby ratifies the
Governor's authority and power to enter inte this agreement.

Section 2: This Act shall not be construed as modifying,
amending, or repealing any interstate compact.

Section 3: The provisions of this Act are hereby declared to
he severable, 1If any provision of this Act or the application
of such provision teo any person or c¢ircumstance is declared
invalid for any reason, such declaration shall not affect the
validity of remaining portions of this Act.

Section 4: An emergency existing therefor, which emergency 1is
hereby declared to exist, this Act shall be in full force and
effect on and after its passage and approval,
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LEGISLATURE OF THE STATE OF IDAHQ

Forty—-eighth Legislature First Regular Session - 1985
IN THE
BILL NO.
BY
AN ACT

AMENDING SECTION 42-1805, IDAHO CODE, TO PROVIDE THAT THE
DIRECTOR QF THE DEPARTMENT OF WATER RESQURCES SHALL HAVE
THE POWER TO ESTABLISH RULES AND REGULATICNS. .

Be It Enacted by the Leglislature of the State of Idaho:

SECTION 1. That Section 42-1805., be, and the same is hereby
amended to read as follows: .

42-1805. ADDITIONAL DUTIES -— In addition to other duties
prescribed by law, the director of the department of water
resources shall have the following powers and duties:

(1) To represent the state in all matters pertaining to
interstate and international water rights affecting Idaho water
resources; and to cooperate with all agencies, now existing or
hereafter to be formed, within the state or within other
jurisdictions, 1in matters affecting the development of the
water resources of this state. '

(2) - To prepare a present and continuing inventory of the
water resources of this state, ascertalin means and methods of
conserving and augmenting these and determine as accurately as
possible the most effective means by which these water
resources may be applied for the benefit of the people of this
state.




(3) To conduct surveys, tests, investigations, research,
examinations, studies, and estimates of cost relating to
availability of unappropriated water, effective use of existing
supply, conservation, stcrage, distribution and use of water.

(4) To prepare and compile information and data obtained
and to make the same available to interested individuals or
agencies.

(3) To cooperate with and coordinate activities with the
administrator of the division of environmental protection of
the department of health and welfare as such activities relate
to the functions of either or both departments concerning water
quality. Such cooperation and coordination shall specifically
require that:

{a) The director meet at least qgquarterly with the
administrator and his staff to discuss water gquality
programs. A copy of the minutes of such meeting shall be
transmitted to the governor,

(b) The director transmit to the administrator, reports
and information prepared by him pertaining to water quality
programs, and proposed rules and regulations pertaining to
water ¢uality programs. '

(c) The director shall make available to the administrator
and the administrator shall make available to the director
all notices of hearings relating %o the promulgation of
rules and regulations relating te water quality, waste
discharge permits, and stream channel alteration, as such
directly affect water quality, and notice of any other
hearings and meetings which relate to water quality.

(6) To perform administrative duties and such other
functions as the board may from time to time assign to the
director to enable the board to carry out its powers and duties.

{7) To suspend the issuance of licenses or permits of a
defined class or in a defined geoqraphic area, as necessary to
protect existing uses, ensure compliance with state law or
implement the State Water Plan.

(8) To promulgate, adopt, modify, repeal and enforce rules
and requlations impleémenting or effectuating the powers and
duties of the department.

The foragoin

g is a ttve and certifieq copy of
the documant gn fila at the depnrtmaﬁrof
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