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IDAHO WATER RESOURCE BOARD STATEHOUSE

BOISE, IDAHO 83720 -

MINUTES OF MEETING NO. 3-34
IDAHO WATER RESOURCE BODARD
POCATELLE, IDAHD
OCTOBER 5, 1934

Meeting No. 8-84 of the Idaho Water Resource Board was called to order
by Chairman Donald R. Kramer at 2:40 p.m., Friday, Octoaber 5, 1984 in Roonm
109, Bamnock County Court House, Pocatello, Tdaho.

(Sony Recording Tapes #1 & 2.)

Agenda Item No. 1. Roll Call.

PRESENT -

Donald R. Kramer, Chaiyman \
Gene M. Gray, Vice Chairman !
Frankiin Jooes, Secretary ]

Richard K. Wapner, Member Robert M. Hammes, Member %
J. D. Williams, Member F. Dave Rydalch, Member i
ABSENT - '1

Japes Shawver, Memher

DEPARTMENT OF WATER RESOURCES STAFF PRESENT:

rirector: A. XKemneth Dunn
W. Haas, R. Carlson, F. Sherman, and A. ¥arntjes

B o —————— ey

OTHERS PRESENT:

M. Reed Hansen, ldaho House of Representatives; Johm Miller, The Morning HNews;
Ted J. Roth, Idaho Wheat Growers; Joe DeMagpio, Stetson Engineers, Inc.; Logan
Lanham, [daho Power Company; Larry Gunnoe, Idaho Power Company; Tom Nelson, :
Idaho Power Company; Walter Ward, Pioneer Irrigation District; Elaire Martinm, :
Idaho Water Defense; Verl J. Andrew, 1daho Water Defense) John T. Helmer, ;
Idaho Department of Fish and Game; Hal Burton, Times Hews;
Governor John V. Evans, Attorney Goneral Jim Jemes, Pat Costello, Governor's i
Office; and Pat Fole, Attorney General's Qffice.
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- Idaho Water Resource Board -2 - October 5, 1984

Agenda Jtem No. 2. Special Meetimg by Call of the Chairwan
a., Naiver of Motice -

b. Apgenda

All Board members présent sigoed a waiver of notice for the special Board
meeting called by the Chairmen on October 5, 1984 in Pocarelle, [daho,
acknowledging notification of the meeting and the purpose for the meeting to
review the framework for final resolution of Snake River water rights
controversy; in the signing of the walver of notice all Baoard members acknowl-
edged that they did not object to the meeting.

James Shawver, Member. submitted by letter his approval for the notice
and purpose of the meeting, and his reason for not being able to attend the
meeting.

Agenda Item No. 3. Approval of 6-84 Minutes of Septepber 12, 1984 Board
Heeting
Franklin Jones, Secretary, moved Board adoption of 6-84 Minutes of

September 12, 1984 Board meeting 85 circulated to wembers. Gene M. Gray, Vice
Chairgan, seconded the motiom.

Motion passed by voice vote: 7 Ayes, 0 Nays, James Shawver, Abscnt,

Apenda Item No. 4. Framework for Final Resolution of Snake River Water
Rights Cantroversy

John V. Evans, Governor of ldaho, expressed appreciation for the opportunity
to address the Board on short notice in regard to an agreement resolutiom eptitled,
“Framework for Final Resolution of Snake River Water Rights Controversy,”™
(ATTACHMERT 1) negotiated by James Bruce, chairman of the board of Idaho Power
Company, Attorney General Jim Jones and himself. The parties involved in the
negotiations recognized the benefits to the people of Idaho and Idaho Power
Company to resolve the issue in negotiatioms rather than litigation in court.
The Attorney General's Office estimated that the Swan Falls jssue could take
10t ta 17 years to litigate a court decision., In the negotiations, the parties
found that they were in agreement on more issues than in disagreement. The
apreement resolution identifies several sections. The major compromise was
determining the minimm flow in the Snake River at the Murphy gaging station.
Under present law, the minimam flow is set at 3,300 cfs. The negotiated
compromise has sct the sinimum flow during the sumber months at 3,900 ofs and
during the winter months at 5,600 cfs. The parties sgree that 3,900 cfs
winipum flow during the summer wonths is a2 fair division of water for [daho
Power Conpany to maintain electric production on the river and give Idaho an
opportunity to develop approximately 400,000 acres of irrigated lands from
surface and ground water in the area above Swan Falls. Another section of
the agreement discusses the development of a marketing System for water supplies.
Studies indicgte that the development of xa parketing system, such as the water
supply bank, might prouvide more water availability for future development.
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Idaho Water Resource Board -3 . October 5, 1984

The water bank concept has been developed and is working in the Upper Snuke
River valley. Tt will be the Board's responsibility to develop the programs
and initiate the legislation to ilmplement the marketing comcept. Another
section recommends that hydrologic and economic studies be conducted to
deternine the wost cost-effective and environmentally sound means to implement
the State Warer Plan and augment the Snake River flows. The agreement also
states the necd for an adjudication of the entire Snake River Basin to deter-
mine water availability and water right ownership. Jr has been estimated that
a general adjudication would take 10 to 12 years tp conduct and cost between
$22 - 28 million dollars. 1t will be the Board's responsibility along with
the legislature tp decide the pethed of raising the funds needed to pay for
the adjudication. This one item may be the most controversial part of the
agrecmeny yresolution. The nepotiating parties have apreed to present a funding
package for the adjudication to the legislature for approval. The Governor
has requested the Department of Water Resources develop the funding package,
present it to the Board for its review and recommendations, and then it will
be submitted to the legislature for approval. Uovernor Evans felt it was
imperative the Board sccept the responsibility of conducting public infor-
mation meetings and bearingsto provide sm opportunity for the people of Idaho
to better understand the agreement and provide their imput on the settlement.
Staff attorncys of the negotiating parties will be avilable for the meetings
and hearings. The Governor noted that as part of the whole adjudication
process the Board will need to address Indian water rights and federal veserve
water Tights. Both facrors are eritically important to the citizens of the
state.

Jim Jones, Attorney General of Idaho, commented that in his negotiations
with the parties isvolved and review of the agreement resolution, bhe tried to
view the issuc and settlement as: (1) representing the interests of the people
of Idaho 1o conclude a reasumable compromise of the pending lawsuits filed by
Idahe Pover Company, and (2) developing basic general principles for sound
public pelicy. Mr. Jomes felt it was important to insure the state was the
entity that mszkes the water allocation decisioms and the agreement yesclution
does retain this historie state role. The 1982 Supreme Court decision placed
in question the entity who should have the decision-making role of water
allocations. The agreement resolution allows the state to comtrol the allocable
witers, protects the hydropower base, frees water for future growth and develop-
memt which iz exsential to the economic well being of the state, and does this
at a much earlier date than litigation in court. Mr. Jones feels that the
agreement resclution, consisting of basic gemeral principles, was a well :
justified compromise. Staff members of the negotiating parties will be i
drafting language for signatures to carry out the agreement resolution in an [
integrated fashion. Once this is done, a2 formal agreement will be prepared
and signed that will outline in derail the manmer in which the compromise will f
proceed; then, the parties will formally approach the Board, legislature and
Federal Energy Regulatory Commission for approval of the agreement resolution.

wmeep s | A
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Idalo Water Resource Board -4 - October 5, 1984

Jim Jones, Attorney General, cpined that if SJR 117, the constitutional
amendment which takes the policy-msking decisions from the Board and gives
the authority to the lepislature, is passed in November it will impact where
the approvals are given for the agreement resolution. Mr. Jones feels that
if SJR 117 passes, the nepotiating parties will proceed with the amendments
to the State Water Plan through the Board but will request confirmation Ly
the legislature.

Logan Lanham, Senior Vice President of Ildahe Power Company, expressed his
appreciation for the opportunity to address the Board and support the “FPrame-
work for Final Reselutrion of Snake River Water Rights Controversy" and its
implementation. Mr. Lanhaw feels the framework and agreement is equitable both
to the customers of ldaho Power Company and the State of Idaho. lle requested
that Idaho Power Company be given an opportunity to participate with the Board
in the public meetings on the agreement resolution.

Chairman Demald Kramer agreed to accept the responsibilities outlined by
the Governor and asked department staff for soggested dates for the Board's
consideration to hold public information meetings on the agreement resolutiocn.
Wayne T. Haas, Administrator, Resources Analysis Division, recommended the
following dates and locations:

October 22 - Idaho Falls October 25 - Twin Falls
Dctober 23 - Pocatello October 31 - Lewiston
October 24 - Burley November }| - Boise

Gene M. Gray, Vice Chairman, moved Board adoptiom of the dates proposed by
staff for public information meetings on the "Framework for Final Resolution
of Snake River Water Rights Controversy" signed by the negotiating parties.
J. D, Williams, Member, seconded the wotiom.

Motion passed by woice vote: 7 Ayes, 0 Nays, 1 Absent.

NEW AGENDA ITEM. Agenda Ttem No. 7. Inducement Resolutjon - Cub River
Ixzigation Company

Wayne T. Haas, Adwinistrator, Resources Analysis Division, explained that
the depzrtment teceived on Octeber 3, 1984 an application for Meard financing
through the mirror bond program from Cub River Irrigation Company for $75,000
to constyuct a2 side channel spillway off the main irrigation canal to allow
dewatering of the canal in the event of slides. The irrigation cowmpany has
yeceived a $100,000 mirror bond for another project which is in pood standing.
The department has prepared for the Board's consideration Inducement Resolution
No. 8§4-70 to Cub River Ilrrigatiom Company for §7%,000.

Robert M. Hammes, Member, moved Boavd adoption of Inducement Resolution
No. 84-70 (ATTACHMENT 2} to Cub River Irrigation Company for $75,000 to
construct s side channel spillway off the main irrigation canal to allow
desatering of the canal in the event of slides. Richard W. Wagner, Member,
seconded the morion.

Motion passed by voice vote: & Ayes, 0 Kays, 1 Absent, Williams, Abstained

]
!
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Idaho ¥arer Respurce Board -5 - October 5, 1984

due to conflict of interest.

Agenda Item No, 5. Birector's Report

A. KXemmeth Dunn, Director, requested Wayne Haas take a straw vote on
Board attendance at cach of the information meetings in order for staff toe

make travel accomnodations.

Qctober 22, Idaho Falls - Williams, Rydalch, Kramey, Jones
October 23, Pocatelle - Williams, Rydalch, Krawer, Jomes, Gray

Detober 24, Burley -~ Williams, Rydalch, Kramer, Jones, Gray
Ocrober 25, Twin Falls - Kramer, Gray, Jones

October 31, Lewiston - Grsy, Hammes, Jones, Rydalch, Wagner
Kovember 1, Boisc - All mewbers

Agenda Ttem No. 6. Items Board Members May Wish to Present

J. D. williams, Member, sugpested the department staff invite the members
of the legislature and candidates runming for election to the information
mneetings.

Franklin Jones, Sccretary, mentioned that the Burean of Reclamation has
published a list of potential hydropower facilities at its dams in the Pacific
Northwest. In Idaho, it appears that st least seven facilities could be
augmented with hydropower generation without any devastating effect or building
of mew damg. Mr. Jones vequested the department ebiain a copy of the lizt and
distribute it to the Board.

Meeting adjourned at 3:50 p.m.

BOARD ACTIONS:

AR Em e e

1. Approved 6-84 Minutes of Seprember 12, 1984 Board meeting. (Pape 2)

2. Adopted dates proposed by staff for public information meetings on the
"Framework for Final Resolution of Snake River Water Rights Controversy"
signed by the negotiating parties. ({Pape 4}

o 0 M e

3. Adopted Inducememt Resolution No. 84-70 to Cub River Irrigmtion Company
for $75,000. (Page 4)

R g ey g
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BOARD ATTACHMENTS:

1. Framework for Final Reselution of 5nake River Water Rights Controversy.
{Page 2)

Z, Inducement Resclution No. 84-70 to Cub Kiver lrrigation Company for
$75,000. (Page &)
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FRAMEWORK FOR FINAL RESOLUTION
OF SNAKE RIVER WATER RIGHTS CONTROVERSY

The litigation concerning water rights on the Snake " River
and itz tribgtaries has focused public attention on the rela-
- tionship between hydro-power gencration at facilities such as
Swan Falls dam, and upstream water us& and dave)tupu;ent which
impacts the availability of water f:ar power generation. While P
the litigation has begen costly to the Idaho Power Company, other
water users, and the State of Idaho and has resulted in -ui:cez:—
tainty over future availability of water, it bas served to
stimulate mmch-needed dialogue and study cencerning prudent
management. of this vital natural resource. ‘

However, Governor John Bvans, Attorney General Jim Jones
~and Ydaho Power Chief E:ecntive: officer Ja:t'maa Bruce believe we
have reached the point of diminishing rxeturns in pursuing
further judicial rxeselution of this water rights controversy.
Achieving a proper balance among competing demands for a limited
resource such as water in the Spake HRiver system is a Funda~
mental puoblic polic¢cy 'question. ILitigation is nnt the most
efficient method to resolve complex public policy questions,
Moregver, advursii:y proceedings may not necessarily yleld so!1u—
tions which reflect the hroad puoblic interest as well as the t
interests of the proceeding's partéeipamksne. J 0 KIHTES oF R-gof weETING

. oateR HESeE pasip, (el S, £98d i
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In order to resolve the controversy and settle the p;znaing S
litigation, we have jidentified a meries of judicial, legislmvci_jvé.z"' o
and administrative actions which we agree should be ta_ken; in‘.'th\e’: |
public interest, and which would resclve the 6utstandinq; legai; ‘.
issues to our mutwal satisfaction. . o
1. THE MINIMOM STREAMFLOW IS THE STATE WATER PLAR SHOULD
BE ADJUSTED TO 3,300 CUBIC PEET PER SECOND AT MURPHY GAGE DURING
THE IRBIGATION SEASON AND TO 5,600 CUBIC FEET PER SECOND DURING

THE RON~-IRRIGATIOCN SEASON.

The State Water Plan curtently' provides for a minimum E
streamflow of 3,300 ¢.f.s. on an average daily basis at mrphy
Gage (below Swan Palls Dam). The Plan itself acknowledges t!;at:.r
3,300 c.f,a. iz “lesas than the mum: identified as’ nesded for
fiah, wildlife and rmeatmal purposes at Swan Palls or dm-
stream.®  The best available hydrolegic data indicate that |
existin-::; usesz result in a ’pdtential irrigation season low flow
of apprnxiuately@,ﬁﬂﬂ c.f.8. at Murphy Gage on an average daily
basis. By raising the irrigation aeason m,;nizmm streamflow, the
gtate will be ah}.e' to agsure an adequate hydropower resource

base and better protect other wvalues recognized }:;y the State

-

Water Plan such as fish propagation, recreational and aesthetic
interests, all of which would be adversely impacted by an in- 5
adequite streamflow. Conversely, by setting the irrigation

season wminimum flow at 600 c.f.5. belew the current actual mipi- -

mum, the state can allow a significant amount of further

development of water uses without v:.olating the minimum

streanflow. ' , WTES OF mmw LS E
T e Mw 3

h wataR HESCURGS BRARD.
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Hon-irr:.gation season flows are of critical 1mporl:ance tur
t.ha preservation of a low—cost hydro base, and to the ability, of;_
the Idahn Power Cmpany to meet the needs of its customers.
!l'harefore. the Stata Water Plan should be amended to recognize a;
seasanal diffnrential in flows. Y

Implmentai;:.on of an irrigation =seasaon (April through 0::-
tober) minimum flow of 3,200 cfs at the Murphy gage would re-—
gult, under similar assumptions, in a low flow of 5,600 cf; in
the non-irrigation season (Hovember through March). The non-— .
ixrigation season minimum flow should be set at that level.
While new storage projects vh:i.c_:h nsa nou--ir.rigatioﬁ season flmi:l -
may serve to make more water available during the summer irri-
gation season, they may adversely. impact generation’ capacity
during winter months. Therefore, the ﬁtai:e water pian should be
amended to reguire that before new storage projects are apéroved.
by the state, we shonld require that existing storage facilities
be fully utilized. After szuch time, new nun-irrigatj.nn geAsOn
storage in the reach below Milper dam #nd above Murphy Gage
should only be authorized if it can be coupled with provisions
which wmitigate depletions sunch storage would cause in
hgﬂm-power generation. ‘

The actn;l -amount of develgpment that can take plac;a with~
out vioclation of these minimum streamflows will depend on the'

nature and location of ‘each new development, as well as the

¥

inplementation of new practices to aughent the streamflow.
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-family farming tradition and which will create jobs. Recause -

L)

Development of new domestic, commercial, miaipql and .
industrial (DCMI) uses should proceed without further impediment
because of thei:;:nininal effect on total water supply. 'avéivlg;- y |
hj.ligi.ty of an assured water supply for i:h;:se purposes Visj
es;ential for the" orderly dJdevelopment of all the Btate.'sfv
resources. Therefore, the State Water le:f should be amended to
reserve a block of water for future consomptive DCMI ‘devel-
opment. This will both assure its availability and avoid ther
necessity of numercns eminent domain cases to acquire water for
such usex, . ‘ ) . ;
2. EECAUSX ADDITIONAL WATER USE DEVELOPMEWY POTENYIAL IS
LIMITED, EACH NEW DEVELOPMENT SHOULD BE CAREPULLY SCRUTINIZED
AGAINST EXPRESS PUBLIC INTEREST CRITERIA.- - .
The right to dsvélop the remaining water resources on tha" ‘
Snake River system should be allocated in a manner which will

maximize long~term economic benefit to all sectors of society.

Priority should be given to. prajects which promote Idaho's

maintenapce of inexpensive hyﬂra@ér resources contribntes to
a positive economic climate for the creation of new jobs for
Idahoans, futnre water rights allocation Ehcisinns shcmid weigh
the bhenefits to be obtained from each develgpment against the
probable impact it | will have on the Company's hydrnpowe_r

regourcaes. ,

'
vrg cvgest #0. [ 'mafmﬂ%w -y BETTING OF
' io ity GATEA HKESOURKE EQSED, Gg. :é 1944
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To this end, the settlement of the pending Swan Falls
litigation should be structured in a way which will allow the

 State. to utilize Idaho Power Company's asserted water right to

augment the State's existing and proposed legal authority 'i'.a_
promote béneficial development and to relect proposed. develop—
ment wbich it deems to be detrimental to the public interest.
Thia autharitf should extend to pending undeveloped pemitn- as
well as new applications, | '

'In. addition, legislation shoguld be adopted which wili
enunciate state policy regard.f,ng the - types of water resource
development which are deemed to be beneficial, and which ex- ' -

_ pressly recognizes hydropower generation benefits ae an element r

of such public interest determination. The public interest cri-
teria should also address the timing of new development. o

The legislation shounld also clarify the aunthority of the
Department of Water Resources to impose and 1ift mratarim on -
the granting of new water rights permits. The parties eavisjon
that the Deparment' can resume processing of pending water
rights filings upon adeoption of regnlatibns implementing such
legislation. _

3. THE STATE SHOULD COMMERCE A GENERAL mmz&nﬂm oF
THE ENTIRE SHAKE RIVER RASIN IN IDAHO. '

The key to effective management of the Snake River lies in
a comprehensive determination of the nature, -extent and

pricrity of all of the outstanding claims to water rights.

14
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Qnly - thmﬁgh a general adjudication will the state be in a
position to effectively enforce its minimom streamflow rights,‘ i
protect other vali@ water rights, and detexmine how much waq:er

is available for further appropriation. A general ad juﬁication

-

will also -restx;.t.in :;nantificaticn of federal and Inc‘lzan watex.-'_ } '

- rights which until now have been unresolved. A further bengfit '

of adjudication is that it will enable the establishment of an -
efficient water market system, which will encourage the highest
and best use of cur water resources.

Because a genexrzl adjudication will take many years to :
cemplete, it is essential ta initiate the PIrocess as soon a;s \
possible so that it will be completed before an even mi:r; ‘se—v
vere water rights crisis is upon us. The costs of the adjudi~ -
cation will be sobstantial, and legislation ahould be passed
which equitabhly distribhntes those costs among water users,
ratepayers and other tasxpayers. The parties consulted with re-
presentativea of affected interests, and will recommend an
equitable cost-sharing formula as part of a joint legislative
package. : - . - ) .

4. THE S5STATE SHOULD EHCOURAGE THE ESTARLISHMENT OF AN -
mm WATER MARKETING BYSTEM.

1f the m:rtinns outlined in this documwent are taken there
should be a - aignlfimt amount of water available for apprupd'
riation in the Snake River Basin. However, such appropriations -
should be on the terms and conditions referred to in #2 above.
The day iz also ‘apprna::hing when there will be no further water

e m———— -wmﬂmw[—-
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availahl& fur traditinnal appropriation. !herefore some provi- :.
_:iqn lust be made to enable paople to acguire water rights cmt— i
uide of the.‘ appropriation process, over and above t.ha amount :
lreserv\ed fm: DCMI . Private condemnation pruceedings gene.rally j'
:.mlve transactinn ‘costs which make it an unattractive alte:—f *
pative. The State should make it easier to get willing sellers
togetheyr with willing buyers, and ¢to facilitate approﬁl of .
changes in the place of use. Conjuncktive use and managmeﬁt of
ground amd surface water shuuld also be explored. '
5. THE STATE SHOULD FUND HYDROLOGIC AND ECQNDHIC S'I.'UDIES_
TO0 m THE MOST COST~KPFECTIVE AND ENVIRONMENTALLY SoUMD
MEANE TO IMPFLEMENT THE STATE WATER PLAMN AND TO AUGMERT FLOWS IN'
THE SBAKE RIVER. | o
The State Water Plan is the cornerstons of the effectivef
management of the Snake River and its vigorous enforr:me;lt is.
contnplntaci as a part of the settlement. Muoch additional:
infoxmation is needed to permit informed manaéem:nt and-:
plaﬁning decisions. ) : .
| A pumber of methods bave !baan suggested to enhance stréa.nff
flows in the Snake River, wh:i.ch would bénefit both agricultural
davt;l:oplant and hydro«power éeneration. Mwong them are new,
in-stream stoxage and aqnifei recharge projects. These and

othgr methods deserve study to determine their economic

potential, theixr impact on 'I:he enviropment., and their impaet on

L]
hydro-power generation.
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§. LEGCISLATION SHOULD BE ENACTED T0 CLARIFY TEAT PROCEEDS |
PROM UTILITY SALES OF EYDROPOWER WATER RIGHTS WILL ’BWIT

RATE-PAYERS .

1o
H

wtility to sell its water rights to others. An additional con :
cern iz that the ﬁrocee.-ﬁs of snch a sale would go to 81:t::rf:]l.:lu":irlsi--'~

ers. The parties will propose legislation to address these
concéx:ns. Legislation im a draft form has already been dis-
cugged at a staff level and should be ready for inclusion in

the joint legislative package.

) CORCLUSTION '
'ﬁaé focug of Qiscussion of séttlement of the "Swan Falls
‘Comtroversy® has necessarily been en the claims of right and |
authoritj" at that site.‘ However, the ‘aeftlmt of those
igéues necéssarily involve putting in place legislation .and
p;qlicies whin?x will govern the rest of the Snake River and

other watersheds also. . u

Yhe unltimate- benefit will bhe ta allow informed state -

pnlicy decisions on future growth and protection of hydropower
generation. The definition and implewmentation of a known and
enforceable state policy will make the Swan Palls controversy

an asset in the history of the state.

- pesommEt 0. | 10 sTrutee o ¥ g0/ WERTING OF
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IMPLEPMERTATION TIMETABRLE

The nature of the controversy surrounding this issue is of

such dimensions and affects the actions of so wmany cit.izens .

that th= parties have agreed to an inplmntatian timetable tﬁ
agzist the public in understanding when actionsg may be expected
However, it must be emphasized that the nature ‘af the issnes
raised in thiz matter are complex and changes should be ex:-
pected. Every effort will be made to lr.eab the “public ix;'formed

concerning actions of the parties that could affect their

interests. V

October l...Release Pramework and Public Interest

Criterion.

October 15...Bxecute Settlement Agreement, S.B. 1180 cqn-f:

tract and Stipulation.

November l...Proposed amendments to the State Water ‘l?lan,:__

and propeosed legislation providing public interest cz:itari.a.r

authority of the Department of Water Resources to '-i.npua& mora~’

toriume on new parmits, funding for adjudication of the Snake

Rivexr, establishment of an effective water maxket system, .

Funding for hydrologic and economic studies to augment Snake
River flows and clarifying allﬁc‘:atlcn of proceeds on sales for
hydropmer water rights relensed for comment.
November~Decembar. . _Meeatings with legi slatn'e. camittees
fm: briefing and comments an proposed legislation.
Januvary 15, 198S...Presentation of legiglative pac:ka{qg: t;n

State Legizlature.
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day of October, 1984.

pATED this

irman of the Boar

% C.2.0., Idaho Powe
Company ’

James E Bruce,
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