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OF SNAKE RIVER WATER RIGHTS CONTRQVERSY
INTRODOCTION

The litigation concerning waﬁer rights on the Snake River
and its tributaries has focused public attention on the rela-
tionship between hydro-power generation at faeilities such as
Swan Falls dam, and upstream water use and developm'ent which
impacts the availability of water for power generation. While
the litigaticon has been costly to the Idaho Power Company, other
water users, and the State of Idaho and has resulted in uncer-
tainty over future availabili'tﬁr of watexr, it has served to
stimulate much-needed dialogue and study concerning prudent
management of this vital natural resdurce. |

However, Governor John Evans, Attorney General Jim Jones

and IXdaho Power Chief Executive Officer James Bruce helieve we

have reached thé point of diminishing returns in pursuing
further judicial resolution of this water rights controversy.
Achieving a proper balance among competing demands for ]a limited
resource such as water in the Snake River system is a funda-
mental public policy quenti;an. Litigation iz not +the most
efficient method %o resolve complex public peolicy questions.
Moreover, adversary proceedings may not necessarily yield suglu-

tions which reflect the broad public interest as well as the
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In order to resolve the contreversy and settle the p\ex:u.':’l:i.m;;3j
litigation, we havé identified a ‘geries of judicial, 1egisla{::i,ve?:
and administrative actions which we agree should be taken in _thgi-
public intarast, and which would resclve the outstanding leéaij:
issdes to our mutual satisfaction.

l. .THE MINIMUOM BTREEﬁFLDW‘ IN THE STATE WATER PLAN SHOULD
BE ADJUSTED TG 3,900 CUBIC PEET PER SECOND AT MURPHY GAGE DURING
THE IRRIGATION SEASON AND TO 5,600 CUBIC FEET PER SECOND DUﬁING.‘
THE NON-IRRIGATION SEASCON.

The State Water Plan currently providea for aza minimum
etreamflow of 3,300 ‘»::..ﬁfs. on an average daily basis at Muzphy_r.i
Gage .(below Swan Falls Dam). The Plan itself acknowledges that
3,300 o.f.5. is “less than tha amount identified as’ neéded for
fish, wildlife and recreaticnalipurpcse:s at Swan Falls or ﬂm;rn
stream,” The best available hydrologic .data indicate tﬁat
existim:g uses result in a', .pﬂtential irrigation season low flow
of approximately 4,500 c.f.s. at Murphy Gage on an average daily
basis. By raising the irrigatian- se8ason mi;iimum streamflow, i:he
gtate will be abia to assure an adequate hydropower reasource
bage - and better protegt other values recognized b'y the State
Water Plan such as fish propagation, recreational and aesthetic
interests, all of which would be adversely impacted by an in-
adaquaite streamflow. Conversely, by setting the irrigation
seagon minimum flow. at 600 c.f.=. below the current actumal mini- -

mum, the state can allow a significant amount  of further

. development of water uses without violating the minimum




Han-irriqaticn seascn flows arma of critical iwmportance to

‘tha pres&rvatiun of a low-cost hydre base, and' to tha ability of
the. Idaho Power CQmpagy to meet the nueds of ifs customers.
Thex-'efbre, the Stai*;n Water Elan should be amended to .'re:oénizé". a
aéasénal differential in flows. |
‘ Inplementation of .an iirigaticm geason (April through e~
tnberl minimum Elcw cf 3,900 cfs at the Murphy gage wcmld re—
suil.t, under sim:nlar assumptlans.» in a low flow of 5,800 gfa in
the nnn—lrrz.qata.on gseason (Navember through March), 'rhé non-
.L.rr:r.gat:l.on seasan minimum flew should be sget at that lavel.
While new storage projects which use non-irrigation season f£lows
may serve to make more water available during the summer irri-
gaﬁinn ﬁéaacn, they may adversé-li;' im;,_::act generation capacity
during winter months, Tﬁerefr.:re, the state water plan should be
amended to require that before new stnragé projects are approved,
by the state, we ahﬁuld require that existing storage facilities
be fully utilized. After such time, new non—-irrigation season
storage in the reach below Milner dam and abgve Murphy Gage
should only be authorized if it can be coupled with provisions
which mitigate depletions such storage would cause in
ﬁydrnmpower generation.
' The actu;ll -amount of development that can take placé with-
ont vielation of these minimum streamflows will depend on the
nature and location of each new development, as well as the

implementatinn af new pra.ctici:ea to augdent the streamflow.




Development of new domestic, commercial, municipal and
industrial (DCMI) uses should proceed without further ;mpédimgnt
becausae of their_minimal effact on total water supply. Av&iia-
bi],'ity of am assured water supply for th;ssa purposes is
egssential for the' orderly development of all the State's
resources. Therefore, the State Water Plan should be amended to
raservé a blo#k of water for future consumptive BCMI ‘devel-
oémeht; Thig will both assure itz availability and avoid the
necessity of numeyxons eminent domain cases to acguire water for
such uses.

2. BRCAUSE ADDITIGHAL NATER USE DEV’ELDPMEHT PQTENTIAL IS
- LIMITED, EECH. NEW DEVELOPHENT SHQUL.D BE CAREPULLY SCRUTINIZED
AGAINST EXPRESS PUBLIC INTEREST CRITERIA.

The right to devélnp the remaining water resources on the
Snake River system should be allocated in a manner which will
maximize long-term economic benefit to all sectors of society.
Priarity should be glven to. projects which promote Idaho's
- family farming tradition and which will create jobs. Because
maintsnance of inexpensive hydropower resourcsas contributes to
a positive economic climate for the creation of new juhs for
Idahoang, future water tights allacatian'ﬁbcisicns should weigh
the benefits to be obtained from each develcopment against tha
probable impact 4t will have on the Company's hydropower

regscurces.



Te +this aend, the settlement of the pending Swan Falls

litigation should be structured in a way whi’éh will allow the
State to utilize Idabho Peower éampany's asaaxﬁed water right- to
augment the State's existing and proposed legal authority to
promote beneficial ﬁevelogment and to reject pmpaud develdp;—
"ment which it &eems to he detrimental to the publ;.c intare.st.
This authority ahoulﬁ extend to pending undev&lcped permits &sﬂ
well as new applications.

In addition, legislation should be adopted which will
enunciate state pelicy ragar&:l.ng the  types of water rescurce
development which are deemed to be benefxcial, a.ud wh.Lf:h ax—
 pressly recognizes hydropower generation benefits as an element
of sueh public ;ntéres; determination. The public interest cri-
teria should alsc address the timing of new development. |

The legislaticon should also clarify the authority of the
Department of Water Rescurces to impose and 1ift maratori;zms on
the granting of new water rights permits. The parties envision
that the Department' can resume pgacassing- of pending water
rights filings upon adoption of regulatii‘ms implementing such
legislation. | r '

3. THE STATE SHOULD COMMENCE A GENERAL ADJUDICATION OF
THE ENTIRE SNAKE RIVER BASIN IN IDAHO.

The key to effective management of the Snake Rivar iiaa in
a comprehensive determination of ' the nature, extent and

pricrity of all of the outstanding claims to water rights.

*
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only through a general adjudication will tha state be in a
position to effectively enforce its minimum streamflow rights,

protect other valid water rights, and detarmine how nuch water

is available for further appropriaticn. A general adjudication

will alsoc result in quantification of federal and Indian water

rights which until now have been unresolved. A further bemefit.

of adjudication is that it will enable the establishment of an

efficient water market system, which will encourage the highest

and best uge of our water resgurces.

Becauze a gaﬁeml adjudication will take many years to
complete, it is essential to initiate the pfdcesﬁ ﬁé‘scan aé
possible so that it will be completed before an even mnré.se-
vere-watér~right5 crisis is upon us. The costs of the adjudi-
cation will~be.substant;a1. and 1aq£slation'shculd be ;msséd
which egquitably distributes those ¢osts among water users,
ratepayers and other taxpayers. The parties consulted with re-—
prasentatives of affected interests, and will recommend an
equitable cost-sharing formula as part of a joint'IEgislative
Ipackaga. _ | |

4, THE STATE SHOULD ENCOURAGE THE ESTABLISHEMERT OF AN
EFFECTIVE WATER MAREKETING SYSTEM.

1f the actions outlined in this document are taken’thare

should be a -significant amount of water available fcr'appropm

riation in the Snake River Basin., However, such appznp?iations

should be on the terms and conditions referred to in #2 above.

The day‘ia also approaching when there will be no further water
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available for traditional apprapri#tiﬁn. Therefore some provi~ '

sion must be made to enable peopla to acquire water rights out-

side of tha appropriation process, aﬁer and above thg amguﬁtg

reserved far DCMI. Private condemnation prnceedings ganerally§

involve transaction costs which make it an unattractive altar-“

native, The State should make it easier. to get willing sellers’

together with willing' buyers, and to facilitate appro&al of
changes 1in the place of usa. Conjunctive use and managment of
grcund and surface water should also be explored, _

5. THE STATE SEOULD FUND HYDROLOGIC AND ECQKQHIC STUDIES
TG DETERMINE THE MOST COST-EFFRCTIVE AND ENVIRCNMENTALLY SOUND
MEANS. TO IMPLEMENT THE STATE WATER PLAN AND TO AUGMENT FLOWS IN

THE SNAKE RIVER.

The State Water Plan is the c<cornerstone of the effective
management of the Snake River and its vigorous enforcement is

contemplated as a parxt of the settlement. Much additional.

information is needed to permit ' informed management and

planning decisions.

A number of methods havezbeen suggasted to anhance stréamf'

flows in the Snake River, which would benefit hoth agricultural.

development and hydro-power generation. Among them are new

in«stream storage and aquifer recharge projacts. These and

other methods deserve study to detarmine their ec¢onomic

potential, their impact oﬁ_fhe environment, and their impact on

¥

hydro-power generation.




§. LEGISIATION SEOULD BE ENACTED TO CLARIFY THEAT PROCEEDS
PROM bﬁxnxfri SALES OF HYDROPOWER WATER RIGETS WILL BENEFIT
RATE-PAYERS. - i
| éaﬁcém has been éxpresseq that current law could permit 'a.r
utility ‘I.:o. sell itz‘k water righil:a to others. An additicnal oon-~
hcg;'n is that the éra:eeds of such a sale wounld go to stockheld~
'e:'r's.'  The parties will proﬁcsa legislation to address . these
cnncérna. - Legislation i!:t a draft Eum‘ha‘a already bheen dis-—
cussed at a staff level and should be ready for inclusion in

| the joint legislative package,

| ‘CONCLUSION N ,
The fotus of discussion of _settlement ::;ﬁ thé “Sﬁan. Palls
_‘Controv"ersy"‘_ has necessarily been on the claims of right and
authority at that site. However, the settlement of those
issves necessarily involve putting in place legislation . and
policies which will govern the rest of the Snake River and
other watgarsheﬁs ‘also.

The ultimate- benefit wlll be to allow informed state
policy. decisions. on future growth and protection of hydropower
generation. The definition and implementation of a known and
enforceable state policy will make the Swan Falls controversy

an agset in the history of the sztata.




IMPLEMENTATION TIMETABLE

The nature of the controversy surrounding this issue is of
suclh dimensions and affects the acticns of so many citizens
that the parties have ﬁg:med te an implemantatian-timetabla ﬁcr
assist the public in understanding when actionz may be expecté&
Howaver, it must be emphasized that the nature of the issues
raised in this matter are ccmplex and changes should be_éi-
pected. Every effort will be made ton keep the‘ﬁublic informed
concerning actions of the parties that could' affect their
inteﬁests. \ "

October 1l...Release  Framework and Public Interaﬁté
Criterion. : - ?

October 15...Bxecute Settlement Aéreament, S.B. ;180 Con~
tract and Stipulation. o

nnvamher'l*..Prupased-am@ndhents to the Staté Water Plan,
and propozed legislation providing public interast r::riteria,t
authority of the Deparpmeﬁt of Water Regources to impose mora—
toriums 6n new permits, funding for adjudication uf‘the Snake
River, establighment of an effective ;ater market system,
funding for hydrologic and economic studies to augment Shaka
River flows and clarifying allocation of p'rucaeda on sales for

.,

‘hydropower water rights released for comment.

November~December...Meetings with legislative committees.
for briefing and comments on proposed legislation.
Janu&ry 15, 1985,..Presentation of legiglative package to

State Legislature.
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