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FRAMEWOIU( fOR FINAL RESOLUTXON 

OP SNAKE RlVER WATER RIGHTS CONTROVERSY 

INTRODOCTION 

SCANNED. 
' 

JAN 2 9 2007 

.The litigation concerninq water rights on the Snake· River 

and its· tributaries has focused public attention on the rela­

t.ionehip between hydro-power generation at facilities such as 

swan Palls dam, and upstream water use and development lihich 
I 

impacts the availability of water for pow@r generation.. While 

the litigation has been costly·to the Idaho Power CompanY., other 

wate.r users, and the State of Idaho and has resulted in uncer­

tainty over future availabil.i. ty of water, it has served to 

stimulate much-needed dialogue and study concerning prudent 

management of this vital natural resource. 

However, Governor John Evans, Attorney General Jim Jones 

and ldaho ?ower Chief Executive Officer James Bruce believe we 

have reached the point of oiminishing zeturns in pursuing· 

furth~r judicial re$clution of this water rights controversy. 

Aehievin9 a proper balance uong competing demands for a limited 

resource sui:h as water in the Snake River system is a funda-

mental public policy question • Litigation is not the most 

efficient method to resolve complex public policy questions. 

Moreover, adversary proceedings may not necessarily yield solu­

tions which reflect the broad public interest as well as the 
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IA order . to xeso~ve the controversy and settle the pending-

liU.gatioz,., we have identified a· s9:ries cf judicial; legisla.t.i.ve·,' 

and administrativ.e·actions: which we agre& should be t&,c~n. in the:· 

public:: interest,. and which wou1d reoolve the out:standing·. legal._· 

iss-ties to. our mutual. sati·sfaction .. 

1.. . THE. MINI.MOM STREAMFLOW IN- 'l'HE STATE WATER PLAN SBODLD 

BB ADJUSTED TO 3,900 ·coBIC FEET PER SECOND A~ MORPHY GAGE DOit.ING 

'I'd' IRRIGATION SEASON AND 'r.O 5,600 CUB.!C FEET PER SECOND DURING. 

TBX NON~IRIUGATION SEASON. 

Th~· Sta.te. Water Plan currently provides fer a minimum· 

at~eamf·l.ow. of 3:,.JOO ·c ... f.s. on an. averaga dail.y basis at Murphy.; 

Gage .. (be-lo,,,-• ~an Palls- Dam) .. · 'i'be- Plan itself acknawled(iJes that 

3,300 c,~l .. s. is •1er,s than tha. amount identified as· needed for 
! 

fish, wil.dlife and recreational· purposes at Swan Falls or down-

strealll .. "' ~he best availabie hydrologic data indicate that 

existing uses result in a potential i:r::rigation season low flow 

of approximately 4,500 ~.f.s. a~ Murphy Gag~ on an aver~ge daily . 
basis. By raising the irrigation· season minimum stream.flow, the 

state: will. be' able to· assure an adequate hydrcpower resource 

base· and better protect other values rec;:ognized by the State 

Water Plan such as fish propagation, recreational and ae&thetic 

interests, all of which would be ad-ve:csely impacted by an in­

adequate streamflow. ·conversely, by setting the irrigation 

season minimum flow. at 600 c.f.s& below the current actual mini-

mum, the state ean allow a significant amount.· of' further 

devel~pment of water uses without violating the minimum 
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. N9n-irriga.tion aeascn flows aJ:e of critical. _importance to 

· the preservation of a. low-cost hydro baser and· to the· ability· of 
' ' .,. ' - . , 

the Idaho Power Company to meet the- needs of ita euatcmers. 

Thereforet the State Water ·Pla~- 1h0uld be amended tc ·recoqni2a{ ·a 

seasonal differential in flows. 

Implementation of an irrigation season (April through Oc-. 

tober l adnimum. f·low 0£ J, 9 00. cf s at the Murphy. gage woul.d re-
. ' ' - ' .. ,-:.• 

sul.t, under similar assumptions" in a low flow of 5 r 60 O afs in 

the non-irrigation season ('November through March) • '!'be non-

· i.;rrigatioll season •inilnum flow shouid be A1et at that level. 

While new storage projects which use non-irrigation season flows 

may serve to make more water •vailable during the summer irri­

gation season, they may .. adversely impact gene:r;:ation capacity· 

during winter ~onths. Therefore, the state water plan should be 

amended to require that befora new storage projects are approved 

by the state, we should ~equire that existin~ storage facilities 

be fully utilized. .After such tilne,. new non-irrigation seaso.t1 

storage in the .reach bel.ow Mi1ner dam and above Murphy Gage 

should only ce authori:ed if it ean be coupled with provisions 

which mitigate depletions such storage would cause in 

hydr0-p0wer generation. 

The actual -amount of development that can take place with~ 

out v:iola.ticn_ of these mi.rd.mum. atreamflows will depend on the 

nature. and location of each new development r as well a:s the 

implementation of new practices to augment the streamflow. 
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D•velopment.· of new domestic., commercial, municipal and 

indust:r;ia..l ( DCMI) ases should p:eoceed without furtI:le.z: 1:m,pediment 
; 

because of their minimal effect on· total water eupply. Availa-. 

bility· of an assured water supply for those purposes is 

essential for the orderly development of all the State•s 

reaourcea. -Therefore, the· State Water Pla:n. should be amended to 

reserve a block of water for. future consumptive PCMI deve1:.. 
' . 

cpment.. This will. both assure· its availability and avoid the 

necessity of nuraeroas eminent domain .cases to acquire_ wa.ter for 

such uses .. 

2. BECAUSE ADDITIONAL. JfADR USE DEVlltOPMlfNT' PO'l'ENTUL- IS 

LIMITED, 'EACl1 REW DBVELOPHE'NT SHOULD BE CAREFULLY SCRUTINIZED 

AGAINST EXPRESS POBLlC. I'NTSR.E~ CRITERIA~· 

The right to develop the remaining water re.sou:r:ees c;,n the 

Snake Rive~ system should be allocated in a manner which wi1l 

uximize long-term· economic benefit. to a.11 sectors of society ... 

Priority should be giv~n to- projects ~hich ~remote Idaho's . 
• family farming tradition and. which w:111 create jobs. Because 

maintenance of. inexpensive hyd.ropcwe:r resources contributes to 

a positive economic clilllate for the creation of ne'W johs for 

·--Idahoans, future water rights a.llocilti-on· decisions should weigh 

the_ J::,enefits to be obtained from each development aga_inst the 

probable impact it will have on the Company's hydrop0Wer 

resources. 
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To this end r the sett.lement of the pending- Swan Falls 

litigation ■boulcl be str1.1ctured in a way whi"ch will allow the 

State .. to ut:t.li:• Idaho Power Company•• asae.tted water right - to 

augment the State• s existing and proposed lesal authority . to 

promote beneficial devalopment a~d to reject propoa•d·develop-

. ment which it deems to be· detrimental to th.e public intare.~t. 

This authority should extend to pending undeveloped per;nits as 

well as new applications~ 

In addition. legislation should be adopted which will 

.en~~i;:i,a_t~ st;.~~e policy regard:.l:,ng the· typos ~f water resource 
'··'· •', 

development which a.re deeaed to be beneficial, a.net which ex­

pressly recognizes hyd.rcpower generation benefits as· al't element 

0£ such public interes~ ~eterminatjon. The public interest cri­

teria should also address the timing of new d~q~Icpm~nt. 

The legislation should also clarify the authority of the 

Departmen~ of Water Resources to impos• and lift moratoriums on 

the granting of new water rights permits. The parties envision 

that the Department can resume pxocessing of pending ~ater 

rights filings upon adoption· of regulations .i,.mplementing such 

legislation .. 

3. TJm S'l'AD SS:OULD COMMENCE A GENERAL ADJODICATlON OP 

TD ENT!RE SN.AX~ RIVER BASIM IN IDAHO. 

The key to effectiv• management of the Snake River lies in 

a comprehensive determination of the nat~~e, extent and 

priority of all of the outstanding claims to · water rights· .. 
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ODly_- th.raugb a· general ~djud.ication will the state 1:>e in a 

position to effeet;vely enforce its minimum 1treamflow riqhts, 

protect otba~ vali4 water rights, and detarmine bow much wa~er 

i• availabla fo~ fw:the~· appropria~ic~. A general adjudication 

will- also re•ult in quant.ification of federal ·and Indian. water 

rights which until .nQ'N. have- been unresolved. A further benefit .. 

oE adjudieation is that it. will enable th& establishment of an 
' ' ' 

efficient water market system, which will encourage the highest 

8.lld best use of our wa.ter resources. 

Because, a. genenl adjudic~:tion will take many years t0 
- ' 

·complete, it is . essential to initiate the process as soon as 
' . 

possible so that it will- be completed before an e'Ven more se­

vere- wate:t:" ri11hts. crisis is. u-pon ,us.. Tl.1e costs of th~ adjudi­

cation wili'· be . substantial, atld· legislation shottld be passed 

which equi.tably distributes those costs among water users, 

ratepayers and other· taxpayers. The: parties eonsulted w.itb re­

~resentatives of affected intere$ts, and will recommend an 

equitable cost-sharing for::mula aa part of a joint le9islative 

paclcage. ·. 

4. TU STATE SHOULD ENCOURAGE TB.E ESTABLISHMENT· O!' AN 

If the actions outlined in this document are taken there 

should be· a · sig:nif.ieant amount of water available for approp­

riation in the Snalte River Basin.. However, such app.t"ap~iations 

should be on- the terms apd co~ditions referred to in t2 abpve. 
! 

The day is also approaching when ther~ will he no fuX'ther water 
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availaole for.traditional appropriation. Therefore soma provi­

sion ~ust be maaa to enable people to aoquire water rights out­

side of the app:topri.ation prcce•s r aver and above- .the 11.mcunt ·. ; 
\ 

re$erved for OCM:t... Private condemnation proceedings genell:'a_lly'. l 
' . 

in\rol.ve transaction costs which make- it an unattrac-tive altel:'-: ~ 

native. The State should make it easier. to get willi:n.g sellers:·· 

together with willing buyers, and to facilitate approval of 

changes in the place of use. conjunctive use and managment of 

ground and surface water should also ce exp lo.reg ... 

5 • THE STATE SHOULtl FOND RYDROLOGIC: AND 2CONOMIC STUDIES 

TO OETERMINE ~RE MOS~ COST-EFIECTIVE AN!) XNVIRONMEN'?ALLY SOtrNO 

MEANS. TO IMPLEMENT THE STATZ WATER :PLAN AND TO AUGMEN'r FLOWS IN 

THE SNAI(E RIVER. 

The Stat.@ Water Pl.iUl is the c:ornar.=,tcne of the effective· 

management of the snak• River and its Vig0rous enf0rcement is· 

contemplated a.s a part of the settlement. Much additional. 

information is needed to permit· infor.,ned management and 
·. 

planning decisions. 
. 

A numbe~ of methods have,been suggested to anhance stream-· 
I 

flows in the Snake Rive~, which woqld benefit both agricultural. 

development and hydro-power generation .. Amon.q them are new 

in ... stream storage and liquifer recharge projects ... These and 

other methods deserve study to det$rmine their economic 

potential, their·impact on the environment~ and their impact on 

hydro-po~e~ generation. 
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(... LEGISLA~ION SHOOLD Bll BHACf'Ell TO CtAJ.IPY TEAT PROCEEDS 

FROM D'TILI'l'Y· SALES OF BYDROPOWER WA'l'D :RIGB'l'S WILL BE.NB!'!"?' 
! 

llTE-PA!DS .. 
. I- ;, 

Concern ha• been expressed that current law eauid· permit.a 

ut~_lity to sell its.. water rights to others.. An additional' con­

cern is that the proceeds of such a sale would go to atockhold-
. . . 

ers. · . The parties will propose legislation to address. th~se ., 

ccncex-ns.. • Legislatiol"l in a dra.ft form has alre.ady been dis­

cussed at a staff level- and should be ready f.or inclusion in 

the joint·legislative package. 

·~ONCLOSION' 
-

'.the· fo.t:u.a of· discussion. of sett.lement of the "Swan Falla· 

Controversy• . has necessarily been on the claims. of right and 

~uthority· at that site.· However, the settlement of those 

issue~ neces$arily involve putting in place legislation . and 

policies which will govern the rest of the Snake fli vex: and 

other watersheds'also. 

The ultimate- benef.it wlll be to allow informed· state 

policy. decisions . on. future growth and protection of hydropower 

generation... The· definition and impleI!lentation of a known and 

enforceable state· policy will make the Swan Falls controversy 

an asset in the history of the state • 
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IMPLEMEN'l'ATIOH' 'l'tME'l'ABLJI 

The nata:-e of the cantrover~y surra1JDding·this issue is of 
sucb dimensions and affects the acticn.s of so many citizens 

that the parties have agz:e.ed to an implementation timetable, to· 

assist the· publ~a in tmderstanding when actions may be expected 

However, it must. be emphasiz~d that the nature of the issues 

raised in this,1 matter· ·are complex and changes should be ex­

pected. Every effort will be made to keep the public informed 

conce.r:ning aQtions of the parties that could aff~et their 

interests. 

October l ..... Relea.se Framework and Public Interest: 

C%iterion: • :, 

Oatoher l5 .... Execute St1ttlement Agree.men t,. S .. B .. 1180 con-

tract and Stipulation~ 

November· 1.,, ,. .. Proposed· amendments to the State Water Plan~ 

and proposed legislation providing puhlia interest criteria., · 

authority of tbe Department of Water Resources to impose mo~a­

toriums cm netiir permits, funding for adjudication of the Snake 

liver, establishment of· an effe~tive water ma~ket system# 

funding £or hydrologic and econOlllic studies to augment Snake 

liver flows and clarifying allocation of proceeds on sales for 

hydropower water rights released for comment • 

Novefflber ... Decembel". ~-. Meetings with legi sla ti ve commi tte:es. 

for briefing and comments on proposed legislation • 

January l5, 1985 ... ,. Presentation of legi.slati ve package to 

state Legislature. 
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OA1'lll) t:.his 

Governor 
State of Idaho 
Jahn v. EVans 

, 

..., tr • s art • tr·; 

·. 10 

day of October, ·l 9 8 4 • 

I -t -• --■ 

h irman of the Boar 
& c.E.O., Idaho Powe 

Company 
JaJJles E Bruce 


