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INTRODUCTION

SUEZ Water Idaho Inc. (“SUEZ”) hereby submits this response (“Response Memo™) to
the January 14, 2019 memorandum entitled “Staff Review of Suez Water Idaho, Inc.’s Integrated
Municipal Application Package” (“Staff Memo™), which was prepared by the Idaho Department
of Water Resources (“IDWR” or “Department”) staff and provided to the Hearing Officer in this
proceeding.! A copy of the Staff Memo, with its attachments, is set out in Exhibit A at page 45.

The Response Memo references and relies on independent research undertaken by John
Church, the results of which are set out in his Expansion Quantification Report (a copy of which
is set out as Exhibit E at page 91).

This Response Memo also references and relies on a separate memorandum from Michael
P. Lawrence (“Side Memo”) dated November 30, 2020. The Side Memo contains a detailed
technical analysis of the IDWR’s evaluation of SUEZ’s water rights portfolio in the Staff
Memo’s “Attachment 1: Suez Water Rights Portfolio” (“Staff Attachment 1’y and IDWR’s
analysis of the proposed changes to SUEZ’s water rights that would resuit from approval of the
IMAP in “Attachment 2: IMAP Rights” (“Staff Attachment 2). Due to its length the Side Memo
is not included as an exhibit here, but is submitted separately instead.

The Staff Memo makes a number of observations about the IMAP and the Department’s
evaluation of the IMAP’s applications for transfer and permit amendments. It also recommends
certain water right elements and conditions if the IMAP is approved, and includes the

Department’s review of SUEZ’s Gap Analysis. In addition, as summarized on pages 27-28 of

! This Response Memo required substantial effort and resources, including expert advice on technical
issues. SUEZ has communicated on several occasions with IDWR explaining the reasons for its delay in providing
this Response. SUEZ appreciates the courtesy and patience of IDWR and the parties in this regard.
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the Staff Memo, it requests that SUEZ provide additional information so the Department can
continue processing the IMAP.

Section I of this Response Memo addresses the Staff Memo’s additional information
requests and other aspects of the Staff Memo directly related to those requests.

Section Il summarizes the Side Memo s analysis of Staff Attachment 1 and Staff
Attachment 2.

Section III presents updates to SUEZ’s Gap Analysis resulting from the issues addressed
in Sections I and II.

To aid the reader, Table 1 below lists the SUEZ water rights addressed in this Response
Memo (including Exhibits), together with a brief description of the issue involved with each right

and a reference to the location where it is addressed in this Response Memo:

Table 1: Water rights discussed in this Response Memo

WR# Description of issue Rels-:g:tsi:v:mo
63-147D Update to SUEZ portfolio 2:222: ::I((btiagg;?:saatt';?;geezﬁ));
63-169F Diversion rate after adjustments g:g:gz ::l((bbzggiir:wssaattrzuaa%?32381));
63-243E Diversion rate after adjustments g:gggg ::I((b:egg;?:saattfe?gee2381));
63-243H Diversion rate after adjustments 222::32 ::I((b:eggi?nssaatt%aaggee2381));
s Update to SUEZ portfolio Section Il (begins at page 28);

Section Il (begins at page 31)

63-8248 Correction of rounding or error in Staff Attachment 2 Section Il (begins at page 28)

63-8385 Abandonment following IMAP approval Section I.F (begins at page 23)
63-10150 Abandonment following IMAP approval Section |.F (begins at page 23)
] . Section Il (begins at page 28);
63-10890 Update to SUEZ portfolio Section Il at page 31
) - Section Il (begins at page 28);
63-10945 Changes resulting from IMAP Section lll (begins at page 31)

63-11558 Combined limit with 63-12363, which is not in IMAP Section 1.G (begins at page 24)

Section Il (begins at page 28);
Section Il (begins at page 31)

63-11990 Changes resulting from IMAP
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Table 1: Water rights discussed in this Response Memo

63-12140 Use of quantity reflected in draft license Section Il (begins at page 28)
63-12310 Low Temperature Geothermal condition; Section I.E(1) (begins at page 18);
Use of quantity reflected in draft license Section |l (begins at page 28)
Association with Foxtail well; Section I.H (begins at page 25);
63-12362 Fire protection use not counted toward municipal Section Il (begins at page 28);
portfolio Section Il (begins at page 31)

63-12363 | Right not in IMAP, but has combined limit with 63-11558 | Section I.G (begins at page 24)

63-12452 Water Bearing Zone Section I.H (begins at page 25)
63-12464 Water Bearing Zone Section I.H (begins at page 25)
63-12516 Water Bearing Zone 7 Section I.H (begins at page 25)
63-31406 Use of quantity reflected in proof of beneficial use Section |l (begins at page 28);

Section |ll (begins at page 31)

DISCUSSION
L. ADDITIONAL INFORMATION REQUESTED BY THE STAFF MEMO
A. SUEZ’s qualification as a municipal provider.

The Staff Memo requests information from SUEZ “to substantiate its qualification as a
municipal provider.” Staff Memo at 27 (Exhibit A at page 71).

SUEZ falls under the category of municipal providers described in Idaho Code
§ 42-202B(5)(c): “A corporation or association which supplies water for municipal purposes
through a water system regulated by the state of Idaho as a ‘public water supply’ as described in
section 39-103(12), Idaho Code.” A “public water supply” is defined as follows:

“Public water supply” or “public drinking water system”
means a system for the provision to the public of water for human
consumption through pipes or other constructed conveyances, if
such system has at least fifteen (15) service connections, regardless
of the number of water sources or configuration of the distribution
system, or regularly serves an average of at least twenty-five (25)
individuals daily at least sixty (60) days out of the year. Such term
includes any collection, treatment, storage and distribution
facilities that are under the control of the operator of such system
and used primarily in connection with such system, and any
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collection or pretreatment storage facilities not under such control
that are used primarily in connection with such system. Such term
does not include any special irrigation district.

Idaho Code § 39-103(12).

Consistent with these definitions, SUEZ is (1) an Idaho corporation that (2) supplies
water for municipal purposes (3) through a water system regulated by the state of Idaho as a
“public water supply.”

First, as shown by the documents reproduced in Exhibit B at page 79, SUEZ is an Idaho
corporation originally formed in 1928 as Boise Water Corporation, which changed its name in
1995 to United Water Idaho Inc., and again in 2015 to SUEZ Water Idaho Inc.

Second, SUEZ supplies water for municipal purposes. This is demonstrated by the 1928
Articles of Incorporation of Boise Water Corporation. The second article states, in pertinent
part:

That the objects and purposes for which this corporation is formed are: To
acquire, own, hold and develop springs, wells and streams of both hot and cold

water, and reservoirs therefor, and to conduct he waters thereof to Boise City and

to the vicinity of Boise City in the County of Ada, State of Idaho, for the use of

said City and the inhabitants thereof and the inhabitants of Ada County in the

vicinity of said City, and to furnish water for municipal, county and state uses, for

fire, street sprinkling, sewer flushing and irrigating, and to supply both hot and

cold water for baths, domestic use, heating, mechanical, sanitary, irrigating and

other useful and beneficial purposes . . . .2
The fact the SUEZ holds more than 100 water rights for municipal purposes and is known by the

Department to divert those water rights for their authorized municipal purposes further

demonstrates that SUEZ supplies water for municipal purposes.

2 The 1928 Articles of Incorporation have been amended multiple times over the years, but no amendment
altered the language quoted in the main text.
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Third, as shown by the document attached as Exhibit C at page 87, SUEZ supplies
municipal water to its customers through a water system regulated by the state of Idaho as a
“public water supply.” Exhibit C contains a copy of a March 13, 2019 letter to SUEZ from the
Idaho Department of Environmental Quality (“IDEQ”) stating: “The Suez Water System is in
compliance with the Idaho Rules for Public Drinking Water Systems.” The Idaho Rules for
Public Drinking Water Systems, IDAPA 58.1.08, apply only to public drinking water systems.
IDAPA 58.01.08.001.02 (“The purpose of these rules is to control and regulate the design,
construction, operation, maintenance, and quality control of public drinking water systems
...."). IDEQ’s letter identifies SUEZ’s public water system number (“PWS #4010016”) in the
subject line.

Accordingly, SUEZ qualifies as a municipal provider.

B. SUEZ’s service area and Planning Area.
n Overview
The Staff Memo contains three separate but overlapping requests for information about

SUEZ’s service area and Planning Area.? It asks SUEZ:

e to “explain its process for obtaining authorization or obligation to serve an area.”
Staff Memo at 27 (Exhibit A at page 71).

e for “information explaining how and why it is reasonable to anticipate that its
service area will expand to include all of the Planning Area.” Staff Memo at 27
(Exhibit A at page 71).

3 The term “Planning Area” is not defined by statute. SUEZ uses the term “Planning Area” to describe its
anticipated future service area at the end of the Planning Horizon (2065). A map of SUEZ’s Planning Area, known
as the Pink Line Map, is set out in Exhibit D at page 89. The term “service area” is defined in Idaho Code
§ 42-202B(9). Depending on context, the term “service area” may refer to the flexible, expanding area that a
municipal provider is authorized to serve, or it may refer to the particular boundaries of the area served at a specific
point in time.
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e to explain “how it obtains approval for expanding its service area and why its
service area will expand into certain areas in the future.” Staff Memo at 28
(Exhibit A at page 72).
Because these questions substantially overlap, SUEZ will answer them together.

Pursuant to Idaho Code § 61-526 and IDAPA 31.01.01.112, SUEZ may apply to the
Idaho Public Utilities Commission (“IPUC”) to amend SUEZ’s Certificate of Convenience and
Necessity No. 143 (“Certificate™), which describes the area within which SUEZ is authorized to
extend its water system to supply water (its “Certificated Area”).* The IPUC may amend the
Certificate if it finds, among other things, that (i) SUEZ has the financial ability and, in good
faith, intends to extend its system and supply water to the new area, (ii) that no other public
utility is serving the area, and (iii) there is a “necessity of additional service in the community.”
Idaho Code §§ 61-526, 61-528.

The “Pink Line Map” (reproduced here as Exhibit D at page 89) displays both SUEZ’s
current Certificated Area and its Planning Area. The former is marked by a blue line; the latter is
marked by a pink line.’

The Planning Area reflects SUEZ’s best effort to predict the location of its Certificated
Area at the end of the Planning Horizon in 2065. It is not a commitment that SUEZ will serve all
of those areas. Nor does it preclude SUEZ from serving areas outside the Planning Area. As

explained in SUEZ’s Master Water Plan for the Years 2015 to 2065 (“Master Water Plan™)

(dated 9/23/2016 including errata dated 4/28/2017): “SUEZ delineated its Planning Area

4 SUEZ’s Certificated Area is the area that a public utility is authorized to serve by the Idaho Public
Utilities Commission. SUEZ’s Certificated Area is its current “service area” as defined in Idaho Code § 42-
202B(9).

5 An explanation of the evolution of the Pink Line Map is set out at the beginning of Exhibit D at page 89.
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because some future service area must be assumed for purposes of projecting future water
demands.” Master Water Plan at 6.

With a single potential exception,® the Planning Area includes all areas within SUEZ’s
current Certificated Area. In other words, SUEZ reasonably assumes that it will serve those
areas it is currently authorized to serve.

In many areas, the boundary of the Planning Area follows the boundary of the current
Certificated Area. These are typically areas where the current Certificated Area is adjacent to
areas served by other cities. In other words, these are areas where there is no room for SUEZ’s
service area to grow.

In other areas, SUEZ’s Planning Area boundary includes areas outside of the current
Certificated Area. In these cases, SUEZ used its best professional judgment to predict where the
Certificated Area is likely to expand based on information known in 2012 (when the current Pink
Line Map’s Planning Area boundary was developed). This was explained in the Master Water
Plan at 7-8, and much of that explanation generally remains valid today.

However, in light of the Staff Memo’s question about why SUEZ believes the Certificated
Area will expand into certain areas in the future, and the fact that eight years have passed since
the Planning Area boundary was developed, SUEZ has again reviewed the Planning Area
boundary to see if adjustments are warranted. The subsections below address the portions of the

Planning Area boundary in the same order as they are described in the Master Water Plan. In

6 As discussed in Section 1.B(6) at 15, SUEZ has proposed entering into a service area boundary agreement
with the City of Kuna. That agreement may result in SUEZ relinquishing to Kuna a small portion of its current
Certificated Area, and/or SUEZ’s Certificated Area growing beyond the Planning Area boundary, or a combination
thereof.
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short, SUEZ has determined that its Planning Area boundary remains reasonable and that no
adjustments are warranted at this time.

Before moving to the detailed explanation below, it bears mentioning that in nearly 20
years of on-and-off administrative litigation involving virtually all of SUEZ’s municipal provider
neighbors, none of them has challenged the location of the Planning Area. SUEZ believes this
lack of controversy reflects the caution and reasonableness of its judgment in conservatively
predicting its future service area.

Perhaps more importantly, it also reflects the effects of Idaho’s Local Land Use Planning
Act (“LLUPA”). Unlike other western states (which lack effective mechanisms for resolving
boundary disputes among municipal entities), Idaho’s mechanism for establishing areas of city
impact (“ACI”) has nearly eliminated conflict over service areas.” As noted, SUEZ has been
respectful of these ACIs in delimiting its Planning Area.

Finally, it reflects SUEZ’s aggressive efforts to coordinate its planning with its
neighboring municipal providers. In several instances, SUEZ has entered into formal agreements
with other providers delineating our respective service areas and establishing protocols for

communication and cooperation with respect to changes in boundaries.

7 An “area of city impact” describes the area where a city anticipates growing and, more specifically,
extending city services. Since its adoption in 1975, LLUPA has mandated that cities designate such areas beyond its
corporate boundaries. Idaho Code § 67-6526. See also Idaho Code § 50-1306 which deals with platting and which
cross-references the area of city impact requirements. This statute provides that if a proposed subdivision lies within
an officially designated area of city impact, the subdivision application must be reviewed in accordance with
whichever zoning and subdivision ordinances are made applicable pursuant to the area of impact ordinances of both
jurisdictions.
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) Meridian and Eagle areas

The Planning Area’s western boundary coincides with SUEZ’s current Certificated Area
near the City of Meridian and for much of the City of Eagle. No changes are warranted in these
portions of the Planning Area.

The Planning Area boundary deviates slightly from the current Certificated Area in
Sections 15 and 22 of T4N, R1E, and as it heads north from Section 14, T4N, R1E, to the north
boundary of Section 35, TSN, R1E. In these areas, the Planning Area boundary follows the City
of Eagle’s ACI (which is the same now as it was in 2012). It is reasonable to assume that in
2065 SUEZ will serve areas adjacent to its Certificated Area that are not within the City of
Eagle’s ACI since the City does not intend to serve areas outside its ACI.®

3) North Ada and Avimor areas

SUEZ’s Planning Area boundary in North Ada County falls into two segments: (a) its
extension north of the City of Eagle to the Ada County line; and (2) its extension southeast to the
City of Boise’s ACI. Each is addressed in turn below.

(a) North of Eagle to the Ada County line

The northeast corner of the City of Eagle’s ACI intersects with the north boundary of
Section 35, TSN, R1E (where the “Meridian and Eagle areas” explanation left off above). From
here, SUEZ’s Planning Area boundary follows State Highway 55 for just under a mile before it
extends due north along the western boundaries of Sections 24, 13, 12, and 1 in T5N, R1E, until
it hits the Ada County line. For most of this stretch, the Planning Area boundary is about 1 mile

west of SUEZ’s current Certificated Area, although there is a small area where the difference is

8 The City of Eagle’s Comprehensive Plan states: “It is the desire of the City of Eagle to have all urban
development that occurs in the Area of City Impact (ACI) be under the jurisdictional authority of the City and
connected to municipal services.” The City of Eagle Comprehensive Plan, Section 1.6, p. 4 (eff. Nov. 15, 2017).
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less than a mile and a longer section where the Planning Area boundary is about 2.5 miles from
SUEZ’s Certificated Area.

This area between SUEZ’s current Certificated Area and the Planning Area boundary is
outside of the City of Eagle’s ACI, indicating that the City of Eagle does not intend to provide
services to the area. This area contains some lands that are likely to be developed, including the
lands already being developed as the Avimor planned community, a portion of which SUEZ
already serves. Of Avimor’s nearly 23,000 acres in Ada, Gem, and Boise Counties, only a small
fraction has been developed so far, and it is not currently known how much more of Avimor’s
future development will be served by SUEZ. The area between SUEZ’s current Certificated
Area and the Planning Area boundary encompasses less than 3,000 acres of Avimor’s
undeveloped land—in other words, the Planning Area boundary in this area reflects a rather
conservative prediction that SUEZ will serve some but not all of Avimor’s additional
development.

SUEZ previously predicted that it would serve the Dry Creek Ranch planned community,
which is included in the Planning Area. See Master Water Plan at 7. After a long period of
inactivity during and after the Great Recession, development of this planned community is now
underway. IDWR’s records indicate that a municipal water right held by Dry Creek Ranch
Water Company LLC (“Dry Creek™) has been granted an extension of time to 2025 in which to
file proof of beneficial use. It is not unreasonable to predict that, as has occurred with other
private water systems in the past, Dry Creek will convey its water rights and water system to
SUEZ in order for SUEZ to operate the system and add those users to SUEZ’s customer base. In
any event, as discussed in the Expansion Quantification Report (a report by John Church

analyzing projected water demand outside of SUEZ’s current Certificated Area) (Exhibit E at
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page 91), the amount of water attributable to Dry Creek Ranch is less than 1.5% of SUEZ’s
future demand projection—essentially a rounding error. Accordingly, SUEZ believes it is
reasonable to count municipal use within Dry Creek Ranch toward SUEZ’s RAFN.

(b)  Eastern boundary along foothills

After traveling north from the City of Eagle to the Ada County line, SUEZ’s Planning
Area boundary travels east and then southeast along the Ada County line to SUEZ’s current
Certificated Area along the east boundary of Section 1 of TSN, R1E. It then follows the Ada
County line southeast about 5 % miles to the southern border of Section 22, TSN, R2E. This
stretch coincides with SUEZ’s current Certificated Area except for a mile or so in Sections 16
and 17, T5N, R2E; however, SUEZ believes it is reasonable to assume that it also will provide
water service to this small area given its isolated and remote location. In any case, as discussed
in Exhibit E (where the area is identified as part of “Area 4”) there is very little projected
demand in this area.

After reaching the southern border of Section 22, TSN, R2E, the Planning Area
Boundary continues generally to the south along SUEZ’s current Certificated Area boundary
until it reaches the northern boundary of the City of Boise’s ACIL. From here, the northeastern
boundary of SUEZ’s Planning Area coincides with the northeastern boundary of the City of
Boise’s ACI all the way to southeast Boise, to Columbia Road south of the Boise River. This
captures the City of Boise’s potential future growth within its ACI, which likely will be served
by SUEZ as the City’s primary municipal water supplier.

“4) Garden City area

As stated in the Master Water Plan at 7, SUEZ’s Planning Area boundary follows

SUEZ’s current Certificated Area boundary and the Garden City ACI boundary in the Garden
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City area. This means SUEZ’s Planning Area boundary excludes all of the areas not already in
its Certificated Area and within Garden City’s ACI. SUEZ believes it is reasonable to assume it
will serve these areas in 2065.

o) Area south of Boise

At Columbia Road in southeast Boise, the Planning Area boundary turns due east for one
mile away from the City of Boise’s ACI boundary, then heads due south for four miles, turns
east again for one mile, then south for two miles until it turns west for 12 miles to form the
Planning Area’s southern boundary. For most of this stretch, the Planning Area boundary is
about 3 miles from the City of Boise’s ACI, although some portions are roughly four miles and
some are only one mile. There is projected to be very little growth in this area, and hence very
little water demand. As discussed in Exhibit E, the projected demand in this area is less than
0.05% of SUEZ’s total projected water production in 2065. Given the insignificant projected
demand, and the likelihood that SUEZ will remain the only municipal water provider capable of
extending service into this area, SUEZ believes that municipal use within this area should remain
counted toward SUEZ’s RAFN.

6) City of Kuna and western boundary area

Where the southern Planning Area boundary approaches the City of Kuna, it turns north
one-half mile east of Kuna’s current annexations. After traveling three miles north, it intersects
SUEZ’s current Certificated Area.

In 2012, SUEZ believed it was reasonable to end its Planning Area one-half mile east of
Kuna’s annexations in order to provide some buffer between Kuna and SUEZ. At the time,
Kuna’s ACI did not extend as far as the annexations. However, in 2015, Kuna proposed
extending its ACI three and one-half miles past its easternmost annexation, which overlaps
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substantially with SUEZ’s Planning Area. SUEZ and the City are negotiating an agreement to
delineate their respective service areas.

Those discussions with Kuna could result in marginal expansion of SUEZ’s service area
beyond the Pink Line in some areas coupled with a retraction of the Pink Line in other areas. On
balance, it is SUEZ’s judgment that that its current Pink Line in the vicinity of Kuna is a
reasonable and conservative prediction of the overall extent of the municipal service SUEZ will
provide to the area by 2065. In any event, as discussed briefly in the next section and more
extensively in Prof. Church’s Expansion Quantification Report (Exhibit E at page 91), such
adjustments will be inconsequential in their impact on SUEZ’s projected water demand, given
the low increase in demand that had been projected for those areas.

C. The portion of SUEZ’s RAFN attributable to growth outside its
current Certificated Area

The Staff Memo asks SUEZ “to explain what portion of its anticipated future needs over
the 50-year planning horizon is attributable to Suez’s current service area and what portion is
attributable to the anticipated growth of its service area.” Staff Memo at 28 (Exhibit A at page
72). To answer this question, SUEZ retained Professor John S. Church, the same economist
employed by SUEZ to prepare SUEZ’s RAFN demand projections. Professor Church carefully
examined the data underlying his RAFN forecast, undertook further analysis, and presented his
conclusions in his Expansion Quantification Report, a copy of which is set out as Exhibit E at
page 91.

As explained in the Expansion Quantification Report, SUEZ’s projected water demand in
this so-called “Expansion Area” is a tiny fraction—1.69% of SUEZ’s total RAFN projection.

SUEZ does not believe that it is appropriate to exclude water demand in the Expansion Area
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from its RAFN forecast because, as explained in the preceding section, it is reasonable to assume
that SUEZ will serve this area.

If, however, the Department believes that this area must not be included in SUEZ’s
RAFN forecast, it would only marginally impact SUEZ’s Gap Analysis. Removing all future
demand in the Expansion Area would reduce SUEZ’s overall future demand by 6.27 cfs.
Specifically, future demand would drop from 370.87 cfs to 364.60 cfs (1.69% x 370.87 cfs =
6.27 cfs; 370.87 cfs — 6.27 cfs = 364.60 cfs). This, and the potential adjustments to SUEZ’s Gap
Analysis that might result, are discussed below in Section III at page 31.

D. IMAP’s 81 total APODs

The Staff Memo asks SUEZ to confirm that “80 instead of 81 APODs are proposed” in
the IMAP (based on the abandonment of the Sherman Oaks well). Staff Memo at 23 and 28
(Exhibit A at pages 67 and 72).

In 2017, SUEZ reported that the Sherman Oaks well has been abandoned. See page 6 of
SUEZ’s 2017 Supplement to the Update Report, Addressing APODs dated June 26, 2017 (“2017
APOD Supplement™). At the time the statement was made, the well had been abandoned. SUEZ
has since determined that it may be reconstructed next year.

Accordingly, SUEZ hereby confirms that it seeks 81 APODs in the IMAP.> SUEZ’s list

of 81 APODs is attached as Exhibit F at page 105.1°

?SUEZ occasionally abandons wells without definite plans to replace them. However, those well locations
remain authorized points of diversion on SUEZ’s water rights. Even though a well may be physically abandoned, its
authorized point of diversion should remain an APOD available to SUEZ. Thus, the APOD list in Exhibit F at page
105 includes well locations authorized under SUEZ’s existing water rights regardless of whether a well currently
exists in that location.

10 A5 noted in the Attachment B to United Water’s Further Submission in Compliance with the Director's
January 11, 2013 Order (Feb. 13, 2013), well names are provided in the APOD list for convenience and reference.
SUEZ does not intend to limit the use of water rights to existing wells within the designated 40-acre or 10-acre
tracts, but rather intends to retain the flexibility to replace existing wells within such tracts.
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The APOD:s listed in Exhibit F are the same as listed in a number of SUEZ’s prior
submissions, including Attachment B to United Water’s Further Submission in Compliance with
the Director’s January 11, 2013 Order (Feb. 13, 2013), Exhibit D to United Water’s Statement
Updating and Explaining the IMAP Relaunch (Aug. 14, 2012), and Michael Lawrence’s
September 28, 2018 email to Hearing Officer Cefalo.

E. Low temperature geothermal water

The Staff Memo asks SUEZ “which of its wells, if any, results in diversion of the LTG
[low temperature geothermal] resource and which wells, if any, divert water from deeper than
300 ft in the Boise Front GWMA [Ground Water Management Area).” Staff Memo at 28
(Exhibit A at page 72).

IDWR considers a well with a bottom hole temperature greater than 85 degrees
Fahrenheit and less than 212 degrees Fahrenheit to be a LTG well. Idaho Code § 42-230(1)
(“All ground water having a temperature of greater than eighty-five (85) degrees Fahrenheit and
less than two hundred twelve (212) degrees Fahrenheit in the bottom of a well shall be classified
and administered as a low temperature geothermal resource pursuant to section 42-233, Idaho
Code.”).

The Staff Memo proposes (1) that a condition (no. 073) should be included on all water
rights approved with APODs in the IMAP, and (2) that diversions of cold water below 300 feet
below ground surface in the Boise Front GWMA should be limited through the IMAP. Staff
Memo at 24 (Exhibit A at page 68). Each of these issues is addressed in turn below.

1) SUEZ does not object to a modified version of standard
condition 073.

The Staff Memo recommends that standard condition 073 (regarding LTG water) be

added to all IMAP water rights:
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53 of the 80 proposed APODs are within the Boise Front GWMA/Boise
Front Moratorium Area. The moratorium limits the development of new water
rights for the use of the LTG resource in this area. Several Suez ground water
rights currently authorize at least one of these 53 wells as their original point of
diversion. Permit 63-12310 is the only right in the IMAP proceeding with
standard condition 073, which prohibits the use of water greater than 85° F.'!) To
avoid injury to LTG water users within the restricted area, IDWR should include
standard condition 073 on all the IMAP rights and permits, unless the right or
permit historically diverted LTG water.

Staff Memo at 24 (Exhibit A at page 68).

By SUEZ’s count, 54 (not 53) of its requested APODs are in the Boise Front GWMA. A
list of these well locations is set out in Exhibit G at page 107.

None of SUEZ’s wells—inside or outside the Boise Front GWMA—produces water that
is greater than 85 degrees Fahrenheit. Thus, SUEZ has no LTG wells. However, it is possible
that a replacement well could be constructed that would encounter LTG water.

Accordingly, SUEZ does not object to the Staff Memo’s recommendation that all rights
approved through the IMAP include standard condition 073 so long as the language is modified
to fit the circumstances. SUEZ suggests the following (changes shown in redline format):

A-peint-Some of the points of diversion identified in this right is-are
located within the boundaries of the Boise Front Low Temperature Geothermal

Resource Groundwater Management Area. The well driller shall monitor water
temperatures while drilling the-weH-any new or replacement well under this right

within the Boise Front Low Temperature Geothermal Resource Groundwater
Management Area. If water with a temperature greater than 85 degrees

1 permit no. 63-12310 contains one condition concerning LTG water (which SUEZ assumes to be what
the Staff Memo refers to as “standard condition 073”):
The point of diversion identified in this right is located within the boundaries of the Boise
Front Low Temperature Geothermal Resource Groundwater Management Area. The well driller
shall monitor water temperatures while drilling the well. If water with a temperature greater than
85 degrees Fahrenheit is encountered by the driller, drilling must immediately cease, and the
Department must be notified. Drilling shall not resume until the Department has reviewed the
drilling conditions, and established standards for construction with the driller.
A copy of the amended permit no. 63-12310 is included in Exhibit H at page 109. Also included in
Exhibit H is a copy of the Well Driller’s Report for permit no. 63-12310, which does not suggest any LTG
water was encountered.
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Fahrenheit is encountered by the driller when drilling such a well, drilling must
immediately cease, and the Department must be notified. Drilling such a well
shall not resume until the Department has reviewed the drilling conditions, and
established standards for construction with the driller.

2) A condition limiting use of cold water below 300 feet is not
warranted.

SUEZ disagrees with the Staff Memo’s suggestion that “IDWR should consider limiting
the use of cold water (< 85 degrees Fahrenheit) below 300 ft [within the Boise Front GWMA],
the additional use of which may impact the LTG resource.” Staff Memo at 24 (Exhibit A at page
68).

The Staff Memo’s suggested limitation is not warranted. The Staff Memo cites no
evidence that SUEZ’s pumping of non-LTG water from below 300 feet (or above it, for that
matter) has caused or will cause any negative impacts to the LTG resource, and SUEZ knows of
none. In any event, SUEZ believes the APOD condition that SUEZ has agreed to adequately
addresses the Staff Memo’s concern. Each of these issues is discussed in turn below.

(a) A cold water condition is not mandated by the
Department’s guidance.

In the Boise Front GWMA, the 300 foot concept first appears in the Department’s June
15, 1987 Order Establishing a Ground Water Management Area (“1987 Order”), a copy of
which is included in Exhibit I at page 113. The /987 Order describes the “resource of concern”
as “the ground water greater than 85° F and/or the ground water at a depth of 300 feet or more
below land surface.” 1987 Order at 3. The 1987 Order’s only other mention of the 300 foot
concept is in a conclusion of law that states:

In order to establish whether withdrawals from the low temperature
geothermal resource system are exceeding the capacity of the system to provide

an ongoing supply of water and to protect early appropriators, all existing wells
and future wells that obtain water either from a depth greater than 300 feet and/or

SUEZ’S RESPONSE TO IDWR’S STAFF MEMO (11/30/2020)
15419830_5 / 30-147 Page 20 of 154



a temperature of 85° F within the area designated, must be monitored and
controlled.

1987 Order at 2.

None of these statements resulted in a single management goal or objective specifically
related to groundwater below 300 feet in the Department’s June 3, 1988 Management Policy for
the Boise Front Ground Water Management Area (“1988 Policy”) (copy included within
Exhibit I at page 117). And there is only one “Administrative Action Required to Implement
Objectives” addressing water below 300 feet in the 71988 Policy:

Require a drilling prospectus to be submitted for review and approval with

each drilling permit proposing to construct a well into the low temperature

geothermal aquifer or which exceeds a 300 ft depth.

1988 Policy at 12. Thus, the 1988 Policy does not suggest limiting the use of cold water below
300 feet as suggested by the Staff Memo. Rather, it simply requires a drilling prospectus for new
wells in the Boise Front GWMA that would divert from the low temperature geothermal aquifer
or which exceed a 300 foot depth.

There also is no support for limiting the use of cold water below 300 feet in more recent
Department documents. For example, the Department’s February 14, 2019 Review of Boise
Front Low Temperature Geothermal Monitoring Data for Water Year 2018 (copy included
within Exhibit I at page 129) makes no mention of cold water diverted from below 300 feet, let
alone that such diversions negatively impact the LTG resource. Consistent with this, the
Director’s May 3, 2019 Order Extending Moratorium (“2019 Order”) (copy included within
Exhibit I at page 139) did not impose any new limitations on cold water diverted below 300 feet.
Indeed, the only mention of the 300 foot concept in the 2019 Order is in a final footnote that
quotes the same language from the /988 Policy set forth above. The purpose of this quotation is

to remind the reader that, in addition to rejecting pending and future applications to appropriate
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LTG water, the Department “may also” require a “drilling prospectus” for drilling permits
proposing to drill into the LTG aquifer or below 300 feet “ 2019 Order at 7 n. 3. In short, like
the earlier Boise Front GWMA documents, there is nothing in the Department’s most recent
order to support limiting the use of cold water below 300 feet.

In sum, to ti1e extent that non-LTG diversions from below 300 feet were a concern when
the Boise Front GWMA was created in 1988, those concerns are addressed solely in the 1988
Policy’s drilling prospectus requirement. The Department’s most recent analysis of LTG
monitoring data raised no concerns about cold water diversions below 300 feet, providing no
support for the Staff Memo’s contention that the “additional use of which may impact the LTG
resource.” Staff Memo at 24 (Exhibit A at page 68). Accordingly, there is no justification for
limiting non-LTG diversions below 300 feet.

(b) The APOD condition will provide adequate protection
in any event.

Any concerns about the impact of SUEZ’s “additional use” of cold water from below 300
feet are adequately addressed by the inclusion of the APOD condition proposed by SUEZ. How
the APOD condition works was explained in the Memorandum from Christopher H. Meyer to
[IMAP] Hearing Officer, Parties, and IDWR Staff dated July 9, 2018 on the subject of “APOD
Condition language for IMAP approval” (“APOD Memo’). The APOD Memo describes how the
APOD condition should be administered in three different scenarios: (1) large-scale curtailment
covering the entire geographic area in which the municipal provider’s wells are located; (2) a
geographically limited curtailment covering only a fraction of the municipal provider’s wells
(e.g., a curtailment limited to a ground water management area or a conjunctive management call
whose trim line or boundary bisects the municipal provider’s service area); and (3) localized well

interference where a municipal provider’s well is causing injury to another user’s water right
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(e.g., the cone of depression from the municipal well is causing injury to a neighbor’s senior
water right). APOD Memo at 2.

The situation presented here (APODs within the Boise Front GWMA) fits into the second
APOD category (geographically limited curtailment). With respect to this situation, the APOD
Memo explains:

The second example involves a geographically limited curtailment
covering only a fraction of the municipal provider’s wells (e.g., a curtailment
limited to a ground water management area or a conjunctive management call
whose trim line crosses the municipal provider’s service area). In this case, all
junior water rights historically associated with wells within the curtailment area
would be curtailed from diverting from those wells. However, those junior water
rights could still be diverted under their APOD authority from wells outside of the
curtailment area. Meanwhile, water rights historically associated with wells
outside of the curtailment area could not be diverted from within the curtailment
area even if they are senior to the curtailment cut-off date. In sum, the APOD
condition prohibits bringing junior or senior water rights to the well causing the
injury; it does not prohibit use of the APOD authority to divert water from wells
outside of a curtailment area. This does not undercut the goal of the curtailment.
The goal is to encourage water users to find ways of meeting their water needs
from locations outside of the sensitive area.

APOD Memo at 2.

The bottom line is that, in the event of curtailment in the Boise Front GWMA, the APOD
condition would restrict the use of SUEZ’s wells within the GWMA to the water rights originally
associated with them. In other words, the APOD condition would “unwind” the APOD approval
for purposes of administration. This fully protects senior water right users in the Boise Front
GWMA, whether they divert cold or LTG water.

F. SUEZ confirms the abandonment of right nos. 63-8385 and 63-10150

The Staff Memo asks if SUEZ “intends to abandon Rights 63-8385 and 63-10150.” Staff

Memo at 28 (Exhibit A at page 72). This question is premised on these rights having diversion
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rates of zero after removal of combined limits and assignment of diversion rates and/or volumes
to the most senior of the combined rights. Staff Memo at 24 (Exhibit A at page 68).

The answer to this question is: Yes. Ifthe IMAP is approved and the combined limits
are eliminated in this fashion, SUEZ will abandon right nos. 63-8385 and 63-10150.

G. SUEZ’s intent regarding right no. 63-12363 (which is not in the
IMAP) and its combined limit with 63-11558

One of the objectives of the IMAP is to simplify SUEZ’s portfolio of water rights by
eliminating combined use limits. One example is water right nos. 63-11558 (2.67 cfs) and
63-12363 (4.5 cfs). The rights are subject to a combined use limit of 5.5 cfs and therefore not
entitled to divert an aggregate of 7.17 cfs authorized on the face of the rights. Accordingly,
SUEZ asked that the junior right (63-12363) be reduced to 2.83 cfs, yielding an aggregate
authorized rate of 5.5 cfs between the rights, thereby eliminating the need for the combined use
limit.

IDWR, it appears, agrees with the merits of this simple change.'? The problem is a
procedural one. The concern raised in the Staff Report is that 63-12363 is not presently included
in the IMAP. The Staff Memo asks SUEZ to explain its “intent regarding Right 63-12363 in
relation to removal of the combined limit with 63-11558.” Staff Memo at 28 (Exhibit A at page
72). The Staff Memo raises this question because “Right 63-12363 is not included in the IMAP,
possibly because it is limited to Fire Protection uses.” Staff Memo at 25 (Exhibit A at page 69).

First, a couple of clarifications: Contrary to the Staff Memo’s statement, right no.

63-12363 is for municipal purposes, not fire protection. Also, right no. 63-12363 was included

12 Notes 5 and 13 in the Staff Memo’s Attachment 2 (Exhibit A at page 78) suggests this is an acceptable
outcome: “if add 63-12363 as associated right can leave 63-11558 as 2.67 cfs then reduce face of 63-12363 to 2.83
cfs as applicant proposes.”
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in the original IMAP, but it was withdrawn from the IMAP on March 17, 2010 to allow a point
of diversion to be added to it through a separate transfer proceeding.'?

The Staff Memo states that “[i]n order to modify Right 63-12363 as requested, Suez needs
to include this right in the IMAP proceeding as an associated water right or submit a separate
transfer application to IDWR.” Staff Memo at 25 (Exhibit A at page 69). Bringing a water right
back into the IMAP at this point would be procedurally complicated, given the array of
settlements that are now in place. If the quantity element of 63-12363 cannot be reduced without
bringing it back into the IMAP, then SUEZ drops its request to eliminate the combined use limit
on these two rights.!* At some point down the road, SUEZ may file a transfer application for
63-12363 to accomplish this result, but SUEZ does not want to hold up final action on the IMAP
in the interim.

H. Water bearing zones for permit nos. 63-12452, 63-12464, and
63-12516

The last item of additional information sought by IDWR deals with water bearing zones
(“WBZ”), which are occasionally identified on permits and licenses. The Staff Memo identifies

three such rights: permit nos. 63-12452, 63-12464, and 63-12516. It is unclear why these

13 SUEZ withdrew right no. 63-12363 from the IMAP at IDWR’s instruction because, according to IDWR,
the right could not be changed as proposed in Transfer no. 72036 if it was still in the IMAP. Transfer no. 72036,
approved on September 17, 2010, added SUEZ’s Fisk Well in SWSESE of Section 6, T3N, R2E, as a point of
diversion to water right no. 63-12363. A copy of the transfer approval is attached hereto as Exhibit J at page 147.
In approving that transfer, IDWR also modified associated water right no. 63-11558 (which was in the pending
IMAP at the time) by adding the following condition: “Rights 63-11558 and 63-12363 when combined shall not
exceed a total diversion rate of 5.50 cfs from the Fisk well located in the SWSESE, S6, T3N, R2E.”

14 This is an unfortunate complication that is arguably at odds with IDWR’s handling of the transfer of
63-12363, which resulted in a combined use limit being added to it and another right (63-11558, in fact) that was not
part of the transfer. If adding a combined use limit to a right not part of a transfer could be done in that case, it is not
clear to SUEZ why IDWR cannot make an appropriate adjustment to 63-12363 to remove the combined use limit
now. That said, SUEZ understands the subtle distinction being drawn here between a combined use limit and a
change in the stated quantity. If that is the Department’s policy, SUEZ prefers to leave the combined use limit in
place for both rights for the time being.
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permits display WBZ information. It appears that this data was provided by SUEZ at the time of
permit application, for informational purposes, and was then incorporated into each permit as a
remark. This appears to be over-inclusive information. Indeed, nos. 63-12516 and 63-12542
identify specific wells by name, which is highly unusual and inconsistent with standard
Department practice of identifying points of diversion by 40-acre tract.

The Staff Memo suggests that SUEZ should provide information “[i]f the water bearing
zones actually developed [under permit nos. 63-12452, 63-12464, and 63-12516] have not yet
been recorded by IDWR in a beneficial use field report.” Staff Memo at 28 (Exhibit A at page
72). The Staff Memo further explains:

Permits 63-12452, 63-12464, and 63-12516 currently have a condition

limiting the water bearing zone (“WBZ”) from which water can be diverted under

the water rights. The points of diversion for all three of these permits are within

the area where IDWR would normally keep the WBZ condition when licensing

permits. To avoid injury to senior Boise River water rights, IDWR should restrict

the points of diversion for these permits to the established water bearing zones.

The restriction should be placed on all the IMAP rights if the points of diversion

developed for these permits will be included among the APODs on all the IMAP

rights and permits. If the water bearing zones actually developed have not yet

been recorded by IDWR in a beneficial use field report, IDWR may need to seek

this information from Suez.

Staff Memo at 27 (Exhibit A at page 71).
The WBZ permit conditions and the actual WBZs (i.e., the screened intervals) for the

three wells are summarized as follows:
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Table 2: Water bearing zones (WBZ2)
WR# Well names Actual WBZ WBZ in permit
(feet below ground | (feet below ground
surface) surface)

Floating Feather: 183 to 225

63-12452 Redwood Creek: 298 to 401 183 to 401
Durham: 81to0 101

63-12464 Licorice: 87 to 102 8010 150
Spurwing: 235 to 355

63-12516 | Foytail (aka Foxtail #2): 395 to 450 23310 335

As shown in Table 2 above, the actual WBZs are within the ranges described in the
permit conditions for five of the six wells, but not for the Foxtail well. But this is not an issue
with respect to IMAP approval.

The actual WBZ in the current Foxtail well is not relevant to IMAP approval because the
IMAP was filed when the Foxtail well’s WBZ fell within permit no. 63-12516’s WBZ limitation.
The Foxtail well originally was drilled in 1997, and constructed with a screened interval from
243 feet to 283 feet below ground surface. A replacement well—the current well—was drilled in
2011 with a screened interval from 395 feet to 450 feet below ground surface.’> However, proof
of beneficial use for right no. 63-12516 was filed in 2009, when it was diverting water from the
original Foxtail well at the screened interval from 243 feet to 283 feet below ground surface.'®

It is not clear how to interpret the Staff Memo s suggestion that the WBZ restrictions in
right nos. 63-12452, 63-12464, and 63-12516 “should be placed on all the IMAP rights” that
include the associated wells as APODs. It may be appropriate to include the WBZ restrictions

on these particular rights post-IMAP, such that each right could be diverted only from wells

= Copies of the Well Driller’s Reports for the original and replacement Foxtail wells are included in
Exhibit K at page 153.
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producing water from the stated WBZs. And it may also be appropriate to limit other rights such
that (post-IMAP) they can divert only from the WBZs associated with the original rights for the
Floating Feather, Redwood Creek, Durham, Licorice, and Spurwing wells listed in the table
above.!” However, it would not be appropriate to limit all water rights such that (post-IMAP) all
81 APODs in the IMAP are limited to the WBZs listed above.

In any case, to the extent that interference with other water rights or wells occurs from
pumping additional rights from the wells listed above (i.e., rights other than those originally
associated with the wells), the proposed APOD condition would protect those other rights. As
described above in Section I.LE(2)(b), the APOD condition would “unwind” the APOD approval
for purposes of administration. This fully protects senior water right users.

1I. IDWR’S ANALYSES OF SUEZ’S WATER RIGHTS PORTFOLIO AND IMAP
CHANGES

The Staff Memo included a spreadsheet labeled “Attachment 1: Suez Water Right
Portfolio” (“Staff Attachment 1”) which is “a table outlining the water right authorizations
included in IDWR’s analysis.” Staff Memo at 15 (a copy of the attachment is found in Exhibit A
at page 73). Similar to the approach used by SUEZ in the Master Water Plan, this review of
SUEZ’s portfolio did not merely sum the water rights’ diversion rates. Rather, in order to arrive

at a meaningful figure, the Department (like SUEZ) calculated the quantity of water available to

16 As noted in the 2011 Well Driller’s Report included in Exhibit K at page 153, water right nos. 63-12334
and 63-12362 also are associated with the Foxtail well. These rights are not limited to a particular water bearing
zone like right no. 63-12516.

17 please note that the Foxtail well is not included in the statement in the main text. The Foxtail well
already is an authorized point of diversion for other water rights (nos. 63-12334 and 63-12362) which contain no
WBZ restrictions and the Foxtail well, as noted, already produces from a WBZ different than the limitation in right
no. 63-12516. SUEZ intends for right no. 63-12516 to be authorized to divert from any of its APODs (even if
limited to the WBZ indicated in the permit), and also for all other rights in the IMAP to be able to divert from the
Foxtail well as an authorized APOD.
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be diverted under SUEZ’s existing portfolio by accounting for volume limitations, combined
limitations with other rights, and the timing of each right’s availability to be diverted. SUEZ’s
and IDWR’s respective analyses were very similar, but not identical in all respects. As noted in
the Staff Memo, “IDWR’s review resulted in slightly different values than Suez reported in . . .
the Master Water Plan.” Staff Memo at 15 (Exhibit A at page 59).

The Staff Memo also included a spreadsheet labeled “Attachment 2: IMAP Rights”
(“Staff Attachment 2”°), which displays IDWR’s analysis of the proposed changes to SUEZ’s
water rights that would result from approval of the IMAP. A copy of this attachment is found in
Exhibit A at page 76, SUEZ agrees with most of the information in the spreadsheet, but not all
of it.

Submitted with this Response Memo is a November 30, 2020 memorandum (“Side
Memo”) from Michael P. Lawrence to the Hearing Officer in the IMAP proceeding regarding the
“Analysis of Staff Memo Attachments 1 and 2.” Due to its size, the Side Memo is being filed
separately rather than as an exhibit to this Response Memo, but it is incorporated by this
reference.

In a nutshell, and as explained in more detail in Side Memo, SUEZ believes that the
portfolio analysis reflected in Staff Attachment 1 should be changed to reflect the issues

identified in Table 3 below:
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Table 3: Proposed changes to Staff Attachment 1

WR# Description of issue Propo:et(tiacc:’l:’anne%et :o Sl
63-147D Update to SUEZ portfolio Add right to SUEZ portfolio
63-169F Revise diversion rate after adjustments Diversion rate should be 0.39 cfs
63-243E Revise diversion rate after adjustments Diversion rate shouid be 1.33 cfs
63-243H Revise diversion rate after adjustments Diversion rate should be 0.33 cfs
63-3222 Update to SUEZ portfolio Add right to SUEZ portfolio
63-10890 Update to SUEZ portfolio Add right to SUEZ portfolio
63-10945 Revise diversion rate “after IMAP” Diversion rate should be 0.45 cfs
63-11990 Revise diversion rate “after IMAP” Diversion rate should be 0.63 cfs
63-12362 Fire protection use only Right Sh°;'3n?§:a:f:2:ttfg‘l’i":’d SUEZ
63-31406 Use of quantity reflected in proof of beneficial use Diversion rate should be 1.11 cfs

As shown in Table 3, SUEZ proposes that Staff Attachment 1’s portfolio analysis include
the post-IMAP quantities for right nos. 63-10945 and 63-11990 as described in the Side Memo.
Including these post-IMAP quantities more accurately reflects SUEZ’s portfolio for purposes of
conducting the Gap Analysis (see Section III below). The Staff Memo contends that right no. 63-
12362’s fire protection use cannot be changed to municipal through the IMAP. Staff Memo at
19. SUEZ therefore believes that the right should not be counted in Staff Attachment 1 toward
SUEZ’s municipal portfolio for purposes of the Gap Analysis. The other rights listed in Table 3
are not in the IMAP,. but nevertheless are in SUEZ’s portfolio of water rights.

In addition, and as also explained in the Side Memo, SUEZ believes the following
revisions are needed to Staff Attachment 2’s analysis of the proposed changes to SUEZ’s water

rights that would result from approval of the IMAP:
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Table 4: Proposed changes to Staff Attachment 2

L . Proposed Change to Staff
WR# Description of issue Attachment 2
63-8248 Correction of rounding or error Diversion rate should be 1.16 cfs
63-10945 Revise diversion rate “after IMAP” Diversion rate should be 0.45 cfs
63-11990 Revise diversion rate “after IMAP” Diversion rate should be 0.63 cfs

As noted in the Side Memo, to avoid a dispute over whether right no. 63-12362’s fire
protection use (which is its only authorized use) can be transferred to municipal, SUEZ will
agree to a modification of the IMAP to remove that proposed change. However, the right should
remain in the IMAP so its place of use can be changed to SUEZ’s service area and so it can be
diverted from all 81 APODs sought in the IMAP. SUEZ does not propose to update Staff
Attachment 2 to reflect this because it already appears to do so.

As explained in the Side Memo, SUEZ’s Master Water Plan analyzed right nos.
63-12140 and 63-12310'® differently than IDWR did in Staff Attachment 1 and Staff Attachment
2. However, SUEZ agrees that the quantities for these rights in Staff Attachment 1 and Staff
Attachment 2 are correct.

ITI.  GAP ANALYSIS REVISIONS

The Staff Memo includes a “Gap Analysis”'’ to determine the difference between SUEZ’s
current water rights portfolio and its reasonably anticipated future needs (“RAFN”). Staff Memo

at 14-16 (Exhibit A at pages 58-60). The purpose of the Gap Analysis is to confirm that an

¥ IDWR used the quantities set forth in draft licenses for right nos. 63-12140 and 63-12310 instead of the
permitted quantities. As noted in the Side Memo, SUEZ has agreed with these draft license quantities and, therefore,
agrees that those quantities are correctly reflected in Staff Attachment 1 and Staff Attachment 2.

5% “Gap Analysis™ is an “analysis of the difference (gap) between what will be needed [to supply
municipal RAFN] and what is currently provided for by the [municipal provider’s] existing water right portfolio.”
Mat Weaver, Memorandum — Application Processing No. 74, Permit Processing No. 20, License Processing No. 13,
Transfer Processing No. 29, at 17 n.11 (Mar. 16, 2015) (replacing Nov. 15, 2014 and Nov. 13, 2013 versions)
(“RAFN Municipal Water Right Handbook™).
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applicant does not obtain RAFN rights in excess of what is needed to meet long term needs. In
other words, the gap (future demand minus portfolio) must be zero or a positive number. SUEZ
previously identified a gap of 40.29 cfs based on anticipated demand in 2065. Master Water
Plan, page 41.

As discussed below, the Gap Analysis (a) should be revised to reflect a small net

reduction in SUEZ’s water rights portfolio (also discussed in Section II at page 28), and (b)
could be revised to reflect the small decrease in future demand in the Expansion Area (discussed
in section I.C at page 16).

Page 15 of the Staff Memo includes a table summarizing IDWR’s Gap Analysis. The
table is reproduced below, as Table 5, with columns added to the right showing SUEZ’s
calculations from its Master Water Plan and the difference between the Staff Memo’s and

SUEZ’s calculations:

Table 5: Difference between Staff Memo Gap Analysis and Master Water Plan Gap Analysis

Portfolio (ground water and surface water rights or Staff SUEZ Difference
permits) Memo cfs (Staff Memo cfs
cfs minus SUEZ cfs)
1. Total “face value” or “paper” diversion rate (sum | 412.86 415.01 -2.15
of each right)
2. Total diversion rate after combined limit 366.90 370.34 -3.44
adjustments
3. Total diversion rate after combined limit and 351.14 350.58 0.56
volume limit adjustments
4. Total diversion rate after temporal 331.14 330.58 0.56
considerations
5. Forecast for Water Demand in 2065 370.87 370.87 0
Gap = Difference between portfolio (#4) and RAFN (#5) 39.73 40.29 -0.56

As shown in Table 5 above, there is very little difference between the Department’s and
SUEZ’s portfolio calculations and adjustments, and therefore very little difference in the
respective “gap” calculations. The reasons for these differences are explained in the Side Memo.
In summary, while IDWR’s Gap Analysis differs slightly from SUEZ’s own Gap Analysis set
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forth in the Master Water Plan, both IDWR and SUEZ agree that SUEZ’s portfolio is
insufficient to meet its RAFN in 2065.2

In a number of cases, SUEZ agrees with the corrections recommended by the Staff Memo.
In other cases, SUEZ believes its original portfolio calculations are correct. In yet other cases,
SUEZ agrees that a correction is called for, but different from the correction called for in the
Staff Memo. In addition, SUEZ has identified three water rights that were omitted from the
Master Water Plan which should be included in the Gap Analysis. Each is discussed in detail in
the Side Memo.

For purposes of conducting the Gap Analysis, SUEZ proposes the adjustments to its

portfolio summarized in Table 3 above,?! as specifically set forth in Table 6 below:

A Concerning these differences, the Staff Memo concludes:
While the water right portfolio combined diversion rate IDWR calculated (331.14 cfs) is slightly
greater than Suez’s tally, the rate is within 0.17% of the rate stated by Suez (330.58 cfs). Either way, the
Suez 2065 water demand forecast (370.87 cfs) exceeds the currently authorized overall water right
diversion rate.
Staff Memo at 16 (Exhibit A at page 60).

21 As noted in the text following Table 3 above, the post-IMAP quantities for right nos. 63-10945 and 63-
11990 should be used to accurately reflect SUEZ’s portfolio for purposes of conducting the Gap Analysis.
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Table 6: SUEZ’s proposed updates to Post-IMAP portfolio for Gap Analysis

WR# Proposed Change to SUEZ Portfolio in Increase/decrease to SUEZ Portfolio in
Staff Attachment 1 __ Staff Attachment 1
63-147D | Add right to SUEZ portfolio +0.37 cfs
63-169F Diversion rate should be 0.39 cfs -0.42 cfs (0.39-0.81)
63-243E Diversion rate should be 1.33 cfs -1.97 cfs (1.33-3.3)
63-243H Diversion rate should be 0.33 cfs -0.6 cfs (0.33-0.93)
63-3222 Add right to SUEZ portfolio +0.07 cfs
63-10890 | Add right to SUEZ portfolio +0.02 cfs
63-10945 Diversion rate should be 0.45 cfs +0.19 cfs (0.45 — 0.26)
63-11990 Diversion rate should be 0.63 cfs -0.23 (0.86 — 0.63)
63-31406 Diversion rate should be 1.11 cfs -0.89 cfs (1.11 -2.0)
Net change -5.68 cfs

As shown, these changes result in a net decrease of 5.68 cfs to SUEZ’s portfolio as set
forth in the Staff Memo’s Attachment 1. In other words, the changes increase the “gap” between
SUEZ’s portfolio and its RAFN in 2065. Section II at page 28.

Concerning the future demand aspect of the Gap Analysis, as explained in Section I.C
above, the projected 2065 demand inside SUEZ’s Planning Area but outside of SUEZ’s current
Certificated Area (called the “Expansion Area” in the Expansion Quantification Report,

Exhibit E at page 91) is projected to be 1.69% of SUEZ’s total projected annual demand.
Accordingly, the projected 2065 demand inside the Expansion Area must be 1.69% of SUEZ’s
total projected 2065 Maximum Day Demand (“MDD”) of 370.87 cfs in August 2065. The result
is that, if demand in the Expansion Area is excluded from SUEZ’s demand projection, MDD in

2065 reduces by 6.27 cfs, from 370.87 cfs to 364.60 cfs. See Section I.C at page 16.
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If the Gap Analysis is revised to account for (a) a 5.68 cfs decrease to SUEZ’s portfolio
described above, and (b) a 6.27 cfs reduction to SUEZ’s projected future demand, the gap

between SUEZ’s portfolio and projected water demand would be 39.14 cfs:

Table 7: Net change adjustments to Gap Analysis reflecting

decrease in portfolio and future demand (within Expansion Area)
Original Potential ; .
Quantities Adjustments Resu"'"&g;’ antides
(cfs) (cfs)
SUEZ Portfolio (Staff Memo Attachment 1) 331.14 -5.68 325.46
Projected demand (Master Water Plan) 370.87 -6.27 364.60
Gap (projected demand minus portfolio) 39.73 -0.59 39.14

The bottom line is that the gap might move, but not by much. SUEZ initially calculated
that gap at 40.29 cfs. The Staff Memo placed it at 39.73 cfs. If SUEZ’s proposed changes to its
portfolio are reflected in Staff Attachment 1 (which SUEZ recommends; see Section II at page
28), and the Expansion Area is excluded from SUEZ’s projected demand (which SUEZ does not
recommend; see Section I.C at page 16), the number would be 39.14 cfs. All that matters is that
the number is positive.

CONCLUSION

SUEZ respectfully requests that the Hearing Officer approve the IMAP consistent with

this Response Memo, the Side Memo, and SUEZ’s prior filings.
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Respectfully submitted this 30™ day of November, 2020.

GIVENS PURSLEY LLP

Christopher H. Meyer

O P

Michael P. Lawrence

By

Attorneys for Applicant SUEZ Water Idaho Inc.
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Exhibit A STAFF MEMO OF 1/14/2019 (WITH ATTACHMENTS)

MEMORANDUM

DATE: January 14, 2019

TO: James Cefalo g p
FROM: M éguhut, A. Grirﬁﬁ, P. Skaggs, E. goe, and 5. Keen

RE: Staff Review of Suez Water Idaho, Inc.’s Integrated Municipal Application Package

BACKGROUND

On May 4, 2001, United Water Idaho Inc., now Suez Water Idaho, Inc. (“Suez”), filed with the
Idaho Department of Water Resources (“IDWR”} a package of applications identified by the
name Integrated Municipal Agplication Package (“IMAP”). Among other things, Suez seeks to
add alternative points of diversion (“APODs"} to certaln water rights and permits, eliminate
annual diversion volume limits from certain water rights, and identify the water rights and
permits as held to meet reasonably anticipated future needs (“RAFN"}.

IDWR received several protests against approval of the IMAP. IDWR appointed James Cefalo
{“Cefalo”) to be the hearing officer in the IMAP matter. Cefalo held a handful of status
conferences to confer with the parties about the IMAP. Cefalo did not hold a hearing because
all the protests were eventually withdrawn, many of them conditionally.

The purpose of this review memorandum is to assist Cefalo in evaluating the IMAP record, This
memorandum analyzes Suez’s IMAP transfer and permit amendment applications as described
by documents Suez submitted in support of the IMAP, including:

e Suez’s Master Water Plan for the Years 2015 to 2065 (“Master Water Plan”)

o Suez’s 2017 Update Report on IMAP and 2065 Master Water Plan (“2017 Update
Report”)

o Suez’s 2017 Supplement to the Update Report, Addressing APODs (2017 APODs
Update Report”)

The analysis is organized into three sections. The first section addresses the information Suez
submitted to support the RAFN component of the IMAP proposal, The second section
addresses the IMAP relative to the statutory requirements for water right transfers {idaho Code
§ 42-222) and applications to amend permits (Idaho Code § 42-211). The third section
describes considerations particular to elements and conditions of specific water rights and
permits included in the IMAP.

IMAP Review Memorandum 1 January 14, 2019
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RAFN REVIEW
Idaho Code § 42-222(1) states, in part:

When the nature of use of the water right is to be changed to municipal
purposes and some or all of the right will be held by a municipal provider to
serve reasonably anticipated future needs, the municipal provider shall
provide to the department sufficient information and documentation to
establish that the applicant qualifies as a municipal provider and that the
reasonably anticipated future needs, the service area and the planning
horizon are consistent with the definitions and requirements specified in this
chapter.

Idaho Code § 42-202B(8) states:

“Reasonably anticipated future needs” refers to future uses of water by a
municipal provider for municipal purposes within a service area which, on the
basis of population and other planning data, are reasonably expected to be
required within the planning horizon of each municipality within the service area
not inconsistent with comprehensive land use plans approved by each
municipality. Reasonably anticipated future needs shall not include uses of water
within areas overlapped by conflicting comprehensive land use plans.

Accordingly, IDWR’s analysis of Suez’s RAFN request must address:

1) whether Suez qualifies as a municipal provider,

2) Suez's service area,

3) Suez’s proposed planning horizon,

4) Suez’s population projection within the planning horizon, and

5) Suez’s forecasted water demand necessary to serve the changing population within a
service area throughout the planning horizon.

IDWR must also analyze Suez’s existing water rights portfolio and conduct a gap analysis. A gap
analysis is the determination of what portion of Suez’s future municipal needs can be met by its
existing water rights. See Memorandum Re: Recommendations for the Processing of
Reasonably Anticipated Future Needs (RAFN) Municipal Water Rights at the Time of Application,
Licensing, and Transfer (Mar. 16, 2015) (“IDWR Recommendations for RAFN Processing”) at 17.

Municipal Provider Status

Suez’s submittals do not state why it qualifies as a “municipal provider” pursuant to Idaho Code
§ 42-202B(5).

IMAP Review Memorandum 2 January 14, 2019
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Suez may qualify as a “municipal provider” because it is a “corporation or association holding a
franchise to supply water for municipal purposes.” Idaho Code § 42-202B(5)(b). Some of Suez’s
submittals refer to Idaho Public Utilities Commission (“IPUC”) authorization, implying the
existence of a franchise. For example, the April 3, 2018, Affidavit of Roger D. Dittus (“Dittus
Affidavit”)}, hydrogeologist for Suez, states: “The Pink Line Map also displays SUEZ’s certificated
area. This is [the] geographic area that SUEZ is now authorized to serve by the [IPUC].” Dittus
Affidavit at 2.

Alternatively, Suez may qualify as a “municipal provider” because Suez is identified by the Idaho
Department of Environmental Quality as “[a] corporation which supplies water for municipal
purposes through a water system regulated by the state of Idaho as a ‘public water supply’ as
described in section 39-103(12), Idaho Code.”? Idaho Code § 42-202B(5)(c).

IDWR should seek information from Suez to substantiate its qualification as a municipal
provider for the record.

Service Area
The IMAP service area review is based on the following documents:

e Master Water Plan

e 2017 Update Report

e United Water Integrated Municipal Application Planning Area Map (“Planning Area
Map”), Exhibit 1 to Master Water Plan

Idaho Code § 42-202B(9) defines “service area” as follows:

‘Service area’ means that area within which a municipal provider is or becomes
entitled or obligated to provide water for municipal purposes. For a municipality,
the service area shall correspond to its corporate limits, or other recognized
boundaries, including changes therein after the permit or license is issued. The
service area for a municipality may also include areas outside its corporate limits,
or other recognized boundaries, that are within the municipality’s established
planning area if the constructed delivery system for the area shares a common
water distribution system with lands located within the corporate limits, For a
municipal provider that is not a municipality, the service area shall correspond to
the area that it is authorized or obligated to serve, including changes therein after
the permit or license is issued.

1 avallable at hitps://idwr.idaho.gov/files/legal/suez-water-idaho-imap/IMAP-20180403-Affidavit-of -Roger-
Dittus.pdf.

1 see Public Water Systems Classification List at http://www.deq.idaho.gov/water-quality/drinking-water/pws-
classification-licensure/system-classifications/.
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The IDWR Recommendations for RAFN Processing gives additional guidance regarding service
areas, including areas overlapped by conflicting comprehensive land use plans:

Idaho Code §42-2028B (8) states, “Reasonably anticipated future needs shall not
include uses of water within areas overlapped by conflicting comprehensive land
use plons.” When evaluating a proposed RAFN service area where two or more
municipal providers abut one another, the applicant should research adjacent
community planning areas to confirm that overlaps in competing planning areas
specific to water service do not exist. If overlaps in comprehensive land use
planning areas specific to water service do exist between two different municipal
providers, the area of overlap cannot be included in the proposed RAFN service
area under consideration . . . .

However, the proposed RAFN service area cannot include areas where water is
not provided at the time of application if the proposed RAFN service area is
overlapped by adjacent land use planning boundaries, or is already included
within the existing service area of a municipal water provider other than the
municipal provider under consideration.

IDWR Recommendations for RAFN Processing at 6-7.

Although Idaho Code uses the term “service area,” Suez uses the term “Planning Area”
throughout its Master Water Plan and 2017 Update Report. The difference in terminology is
discussed in the Master Water Plan as follows:

Planning Area refers to Suez's anticipated future service area that qualifies for
RAFN guantification at the end of the Planning Horizon. References to Suez's
Planning Area are capitalized. The [IDWR Recommendations for RAFN Processing]
does not employ the term ‘planning area’ but refers instead to the ‘RAFN service
area,’ which is the same thing.

Master Water Plan at 2. Suez’s “Planning Area” is based on a 50-year planning horizon for its
water supply. The “Planning Area” is Suez’s anticipated service area at the end of the 50-year

planning horizon. The “Planning Area” extends beyond Suez’s current service area into the
impact areas of several incorporated communities and into unincorporated portions of Ada

County. The Dittus Affidavit describes the “Planning Area’s” overlap with other municipalities
as follows:

SUEZ's certificated area and planning area fall within the City of Boise's area of
city impact. In addition, SUEZ's certificated area and planning area include
portions of the following: (1) the City of Eagle and its area of city impact, (2) the
City of Kuna and its area of city impact, (3) the City of Meridian and its area of
city impact, {(4) Garden City and its area of city impact, and (5) unincorporated
areas of Ada County that fall within no area of city impact.
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Dittus Affidavit at 3,
Suez’s method for delineating its “Planning Area” raises at least four questions:

1. Is the 50-year planning horizon appropriate?

2. Does ldaho law allow municipal providers to justify RAFN on the basis of an anticipated,
as opposed to current, service area?

3. Did Suez use good information to anticipate where its service area is likely to expand
over the planning horizon?

4. [sthe “Planning Area” consistent with the Idaho Code §42-202B(8) directive that,
“[RAFN] shall not include uses of water within areas overlapped by conflicting
comprehensive land use plans.”

Regarding the first question, as discussed below in the “Planning Horizon” section, justifying a
50-year planning horizon requires extensive analysis. Suez’s 50-year “Planning Area” cannot be
valid if its 50-year planning horizon is inappropriate. This review of Suez’s “Planning Area”
assumes the 50-year planning horizon is appropriate. If the planning horizon is not appropriate,
the “Planning Area” may need to be scaled back to reflect a shorter term.

Regarding the second question, Idaho Code § 42-222(1) directs that, when the nature of use of
a water right is to be changed to municipal purposes to serve RAFN, IDWR must ensure the
“service area” is “consistent with the definitions and requirements specified in this chapter.”
Again, the definition of “service area” in Idaho Code § 42-202B(9) states: “For a municipal
provider that is not a municipality, the service area shall correspond to the area that it is
authorized or obligated to serve, including changes therein after the permit or license is
issued.” This definition clearly anticipates that, for a non-municipal entity like Suez, the service
area may change after a permit or license is issued. The definition suggests that it may be
appropriate for Suez to use an anticipated, as opposed to current, service area to justify its
RAFN request. However, because many of the IMAP water rights are decreed rights rather than
permits and licenses, it is not clear that the opportunity to plan for an expanded service area
applies to all the water rights involved.

Regarding the third question, even assuming Suez can use an anticipated service area to justify
its RAFN request, Suez’s IMAP materials do not explain or detail how or why Suez will become
“authorized or obligated to serve” an area outside its current service area. Suez does not
explain how it obtains approval for expanding its service area nor detail why Suez’s service area
will expand into certain areas in the future. A municipality has its “corporate limits” and
“established planning area.” Idaho Code § 42-202B(9). For a municipal provider that is not a
municipality, what is the process for obtaining authorization or obligation to serve an area? See
Id. IDWR should ask Suez to explain its process for obtaining authorization or obligation to
serve an area.
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Suez also does not describe what portion of the anticipated future water need is expected to
occur in the portions of the “Planning Area” that Suez does not now serve. Is the expanded
service area marginal to the overall IMAP request, or does it account for a significant share of
the projected growth in demand over the planning horizon? In addition, the Planning Area Map
does not show areas that are currently served by domestic wells, subdivisions that may have
their own community water supplies, areas that have non-potable irrigation water (NP}, or
any types of non-municipal water supplies. IDWR should ask Suez for information explaining
how and why it is reasonable to anticipate that its service area will expand to include all of the
"Planning Area.” IDWR should also ask Suez to explain what portion of its anticipated future
needs over the 50-year planning horizon is attributable to Suez’s current service area and what
portion is attributable to the anticipated growth of its service area.

[
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Figure 1. Suez Planning Area (red) superimposed on the Ada County City impact Areas {black)

3 NP1 is untreated surface water delivered by irrigation districts and other entities (but not by the
municipal provider) to irrigate lawns, parks, and the like within a municipal provider's service area. The
Master Water Plan accounts for NP! In its water demand projection, but does not specifically discuss
residences with domestic welis or other potential small community water supplies.
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Regarding the fourth question, Figure 1 shows the areas of impact (black outline) of the various
municipalities in Ada County* and Suez’s “Planning Area” (red hatched area). Suez is often seen
as the municipal water provider for the City of Boise, but, as Figure 1 shows, Suez's certificated
service area (green outline), as approved by the IPUC, and its “Planning Area,” overlap areas of
impact of other Ada County municipalities. The Master Water Plan (at 7) highlights these
overlaps, stating:

In the Meridian and Eagle vicinity, the western boundary of the Planning Area in
the 2012 Pink Line Map precisely matches Suez's existing certificated boundary.
Compared to the 2002 Pink Line Map, the biggest change in this area is the
Planning Area extension north of Chinden Boulevard, which was not included
within the 2002 Pink Line Map's Planning Area boundary.

The Suez “Planning Area” overlaps with the City of Eagle area of impact in multiple locations,
and the border of the “Planning Area” along the area of impact for Meridian also appears to
overlap. The Master Water Plan (at 8) also states:

Where the southern boundary of the 2012 Pink Line Map's Planning Area
approaches the City of Kuna, it turns north one mile east of the City's current
annexations. After traveling three miles north, the boundary intersects Suez's
current certificated service area western boundary all the way through and
around the Cities of Meridian, Eagle, and Garden City, as described above. In other
words, aside from the area extending three miles south of its existing certificated
service area east of Kuna, Suez's Planning Area boundary is identical to its current
certificated service area along its western boundary.

In other wards, the existing Suez service area overlaps with Kuna’s area of impact. The
“Planning Area” extends the overlap especially towards the south.

Suez concludes that its RAFN proposal is consistent with Idaho Code § 42-202B(8) because “no
areas that Suez anticipates serving are within areas overlapped by conflicting comprehensive
land use plans.” Master Water Plan at 6. The key to Suez’s conclusion is Idaho Code § 42-
202B(8)’s use of the phrase “comprehensive land use plan.” Suez states that “the municipal
governments in the Treasure Valley have established their areas of city impact so as not to
overlap.” id. In other words, because the municipal areas of impact do not overlap, their land
use plans do not overlap. Therefore, Suez concludes that, although its “Planning Area” for
water delivery overlaps several municipal areas of impact, such overlap is not in violation of
Idaho Code § 42-202B(8)'s directive that RAFN “shail not include uses of water within areas
overlapped by conflicting comprehensive land use plans.”

While Suez’'s water delivery proposal may not clearly violate Idaho Code § 42-202B(8)'s
directive, ane view of the statute’s restriction could be that its purpose is to allow the land use

4 Municipal areas of impact in Ada County shapefile available at: http://opendata.cityofboise.org.
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planning process, not the water appropriation process, to determine the future pattern of
municipal growth. Again, Suez has not explained how it obtains approval for expanding its
service area nor has Suez detailed why its service area will expand into certain areas in the
future. IDWR should require Suez to provide such information.

Planning Horizon

Idaho Code §42-202B(7) defines the “planning horizon” for a municipal provider as follows:

‘Planning horizon’ refers to the length of time that the department determines
is reasonable for a municipal provider to hold water rights to meet reasonably
anticipated future needs. The length of the planning horizon may vary
according to the needs of the particular municipal provider.

Idaho Code §42-202B(8) states the following regarding evaluation of planning horizons:

‘[RAFNY’ refers to future uses of water by a municipal provider for municipal
purposes within a service area which, on the basis of population and other
planning data, are reasonably expected to be required within the planning
horizon of each municipality within the service area not inconsistent with
comprehensive land use plans approved by each municipality.

IDWR Recommendations for RAFN Processing establishes guidance for IDWR staff to
consider when determining whether a proposed planning horizon is reasonable. IDWR
generally considers planning horizons between 15-20 years to be acceptable with
comparatively little scrutiny in most cases. Planning horizons greater than 20 years must
be supported by long-term planning documents and professionally prepared demographic
studies, all of which must be consistent with customary standards of practice for water
infrastructure planning and other regional planning studies. IDWR Recommendations for
RAFN Processing summarizes reasonable durations of water resource related planning
horizons in published reference materials (Table 1) and actual projects in the State of
Idaho (Table 2). This data suggests “that planning horizons between 10 and 55 years are
the standard amongst the planning profession and in the actual adoption of planning
documents within the State of idaho.” IDWR Recommendations for RAFN Processing at 8.

The Master Water Plan and 2017 Update Report include a number of sections in support of
the 50-year planning horizon as follows:

e John S. Church RAFN Forecast (“Church Forecast”)

Prepared by Suez consultant John S. Church, the Church Forecast was an
updated 50-year demand forecast for Suez over the 2015 to 2065 period. Note
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that this forecast was an update to the one submitted by Suez in 2003.5 The
Church Forecast appears to be based on professionally acceptable methods for
long range planning.

e Dr. Don Reading Review of Church Forecast ("Reading Review")
Prepared by Suez consultant Dr. Don Reading, the Reading Review is a peer
review and critique of the Church Forecast. Comments from this review led to
revisions by Mr. Church. Ultimately, the Reading Review supported the
methodology and results of the Church Forecast.

e Dr. Christian Petrich Review of Church Forecast (“Petrich Review”)

Prepared by Suez consultant Dr. Christian Petrich, the Petrich Review compared
results of the Church Forecast with a similar regional 2016 planning study
commissioned by the Idaho Water Resource Board titled Treasure Valley DCM!I
Water-Demand Projections (2015-2065) (“DCMI Report”). Dr. Petrich found the
results of the Church Forecast to be consistent with forecasts in the DCMI
Report.

Overall, the above-described information in support of the proposed 50-year planning
horizon sufficiently addresses the evaluation criteria outlined in the IDWR
Recommendations for RAFN Processing. The proposed 50-year planning horizon is within
the acceptable range of 10 to 55 years and is consistent with Suez’s long-term planning
documents {(Master Water Plan and 2017 Update Report). Additionally, supporting
information (Reading Review and Petrich Review) corroborates the conclusion that Suez’s
planning material submitted in support of IMAP is consistent with customary standards of
practice for water infrastructure planning and other regional planning studies.

Population Projection

Idaho Code §42-202B(8) states that RAFN should be based on “population and other planning
data.” IDWR Recommendations for RAFN Processing outlines the following “components and
considerations” regarding population projection that the applicant should address in detail:

1. Conduct a critical survey of existing contemporary population studies
applicable to the local area to establish likely upper and lower boundaries for
population growth.

S The IMAP proceeding was stayed in 2003 pending the pracessing of Suez's claims in the Snake River Basin
Adjudication. The RAFN forecast that formed the basis of the original IMAP was based on a 50-year planning
horlzon between 2003 and 2053, and was 11 years old by the time IMAP was relaunched. IDWR required Suez to
update its 50-year forecast. Suez's updated forecast pushed out the planning horizon to 2065.
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2. Project future population using standard technical methods, such as
regression, extrapolation, or cohort survival models. Extrapolation forecasts
should account for geography, resource constraints, economic condltions,
and other limiting factors or anticipated events, such as relocation of a
commercial or industrial use.

3. Compare the results of the population projections from step 2 to the results
of the critical survey from step 1 and apply professional judgement to
evaluate whether the population projections are likely to occur within the
planning horizon and are, therefore, reasonable.

In addition, “applicants should provide extra justification for requested growth rates in excess
of 2,50% annually.” IDWR Recommendations for RAFN Processing at 9.

The Church Forecast, Reading Review, and Petrich Review include population projection
discussions as follows:

e Church Forecast — Population Projection

The Church Forecast relied on an econometric model (“Church Econometric Model”)
that Mr. Church originally developed for Idaho Power Company. For IMAP, the
Church Econometric Model utilized population and planning data from three
governmental agencies: (1) U.S. Census Bureau, (2) U.S. Department of Labor, and
{3) the Community Planning Association of Southwest Idaho (COMPASS). Input data
for the Church Econometric Model {built into the Church Forecast) included
population and number of households data obtained from both the U.S Census
Bureau and U.S. Department of Labor data. Results from the COMPASS population
and number of households forecast (2040 Communities in Motion) was used to
calibrate (tune) the Church Econometric Model which projected out to 2065 (The
COMPASS forecast extended to 2040). Resuits of the Church Econometric Model
projected an annual growth rate of 1.20% over the 50-year period between 2015
and 2065.

e Reading Review — Population Projection

The Reading Review included a lengthy discussion on the population projection
component of the Church Forecast, where Dr. Reading evaluated the methods
and results based on the above-described IDWR Recommendations for RAFN
Processing criteria. Note that Dr. Reading also utilized IDWR’s Microsoft Excel
population forecasting tool for assessment purposes.® Ultimately, Dr. Reading
found that Suez utilized appropriate standard technical methods for the

¢ See IDWR Recommendations for RAFN Processing at 10. The population forecasting tool is called
“PopForecastTool.xlsx.”
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population projection and that “Suez’s forecast through 2065 appears to
compare reasonably well with the other contemporary forecasts.”

e Petrich Review — Population Projection

The Petrich Review also included a brief discussion on the popuiation projection
component of the Church Forecast. Dr. Petrich noted that population forecasts

for Suez and SPF’s DCMI Report (See Petrich Review) were both prepared by Mr.
Church and, as a result, population and household projections were very similar.

Overall, information developed and submitted by Suez supports a forecasted annual
population growth rate of 1.20%. The Reading Review adequately addressed the
“components and considerations” for evaluating population projection set forth in the
IDWR Recommendations for RAFN Processing. Further, the fact that the Church
Econometric Model was also utilized in SPF's DCMI Report forecast supports its
applicability to the Treasure Valley.

Water Demand
The IMAP water demand review is based on the following documents:

e Master Water Plan
e 2017 Update Report

Idaho Code § 42-202B(8) states the following with respect to water demand:

‘[RAFN]’ refers to future uses of water by a municipal provider for municipal
purposes within a service area which, on the basis of population and other
planning data, are reasonably expected to be required within the planning horizon
of each municipality within the service area not inconsistent with comprehensive
land use plans approved by each municipality. [RAFN] shall not include uses of
water within areas overlapped by conflicting comprehensive land use plans.

The IDWR Recommendations for RAFN Processing outlines additional guidance on pages 10-17
for IDWR staff to consider when reviewing water demand data and analyses.

The Church Forecast includes a 50-year demand forecast for the years 2015 to 2065. The 2015-
2065 forecast projects lower water demand than the 2000-2050 forecast did. For example,
compared to the 2003 IMAP, the new peak demand projection for the year 2050 drops from
415.7 cfs to 284 cfs. The new peak demand projection (370.87 cfs) for the year 2065 is lower by
44.83 cfs than the original projection for year 2050 (415.7 cfs). According to Suez, the

reduction in its estimates can be attributed to:
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e The impact of the "Great Recession" following the national economic crisis
beginning in 2007.

e Improved prediction methodologies (consistent with IDWR's new guidance on RAFN
forecasting).

s New and more accurate data (including 2010 Census data, extensive new data
collected by the Community Planning Association of Southwest Idaho ("COMPASS"),
and another decade of Suez's own production data).

Mr. Reading and Mr. Petrich also addressed Suez’s forecasted water demand.

e The Reading Review generally compares Suez's forecasts with methodologies,
standards, and benchmarks in the IDWR Recommendations for RAFN Processing,
stating:

Suez's population and water demand forecasts are reasonable when
compared to other contemporary forecasts. The contemporary forecasts
used for comparison in this Report were developed for TV CAMP,
COMPASS, and the [DCMI Report]. An additional check of Suez's
population projections was made using the Department's population
forecasting tool referenced in the [IDWR Recommendations for RAFN
Processing]. With the exception of one model form- which, as explained
in the Report, is not a good predictor of future population- all of Suez's
projections are lower or equal to the other forecasts derived from the
Department's forecasting tool.

Reading Review at Executive Summary. In other words, Mr. Reading concludes that Suez’s
projections are conservative when compared to other forecasts derived from the Department’s
farecasting tool.

e Despite differences in methodology between Suez and Mr. Petrich’s forecasts, the
Petrich Review and Suez’s water-demand projections are consistent. Petrich Review
at 3. The Suez 2065 water-demand projection for the Suez "Planning Area” (103,000
AF — see Table 3) is similar to SPF’s Scenario 2 water-demand projection (106,000
AF). Id.

The Master Water Plan explains that one objective of the water demand forecast is to predict
the peak day production (“Maximum Day Demand” or “MDD”) that will be required to meet
both customer demand (billed production: residential, commercial, public authority, and
“other” sales) and non-billed production (system losses, company use, non-billed hydrant use)
within the “Planning Area” at the end of the planning horizon. Master Water Plan at 8-9. Billed
production accounts for 95% of the water produced, 99% of which is for residential and
commercial sales. Reading Review at 16.
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The Master Water Plan uses statistical modeling (regression analysis) to predict water demand.
The statistical analysis relies on historic data — such as the annual number of residential and
commercial customers, per capita water use, and water sales statistics — to predict water
demand and customer growth for residential and commercial customer classes in the Suez
“Planning Area.” The data came from the Census Bureau, COMPASS, and Suez itself.

In addition, Suez predicts a decline in NPI use in its “Planning Area.” This declining trend of NPI
use would increase per capita demand from Suez, but was not factored in because the decline
is difficult to predict. Therefore, Suez’s prediction is more conservative in this regard.

Suez’s analysis uses a significantly lower peaking factor {1.09) than the IDWR Recommendations
for RAFN Processing (1.3).

In its Master Water Plan, Suez did not address some items that could be germane to its future
water demand. For example, the Master Water Plan does not consider climate change or the
potential for future economic recessions in its water demand predictions.

e (Climate Change

Future climate change is not discussed as a potential variable that may affect water
demand. However, temperature and precipitation variability are included in the
statistical analysis. Temperature is included as a weighted average of monthly
average temperatures that occurred during each bi-monthly billing period.
Precipitation was also included as a variable, constructed as a weighted average of
precipitation that affected each bi-monthly billing period. However, analysis of
weather variabllity in the past may not be indicative of future climate conditions in
the Treasure Valley. DCM! Report at 79-81.

e Future Recessions

The Master Water Plan addresses the effects of the “Great Recession,” which are
significant. For example:

* The water demand projection for the year 2065 (370.87 cfs) is
lower by 44.83 cfs than the original projection for year 2050
(415.7 cfs).

= Suez’s commercial use per customer declined by nearly 19%
during the Great Recession (2007-2011), which can be attributed
to general commercial sector decline and the loss of some very
high use customers.

“Suez's forecast assumes a return to more normal economic conditions for the

Planning Horizon.” Reading Review at 18. Nevertheless, Suez “conservatively
forecasts lower than historical growth rates-the forecasted 50-year annual
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average compound growth rates for customers and water sales are below
the 25 year historical averages for the Company.” /d. at 4.

¢ Independent Water Systems

There is no discussion of the potential for landowners currently outside the
Suez service area but within the Suez “Planning Area” to develop
independent water systems. For example, private landowners could drill
their own wells, new subdivisions could establish their own drinking water
supply systems, or large industries could elect to use untreated groundwater
for their operations.

Overall, Suez’s statistical analysis uses values that are unlikely to overstate its 2065 water
demand. For example, Suez was especially conservative when it used a peaking factor of 1.09,
as opposed to the peaking factor of 1.3 in the IDWR Recommendations for RAFN Processing.
The items that were not considered in detail, especially potential future economic recessions,
deserve more consideration in the discussion of predicted water demand, but are most likely
compensated by the conservative assumptions throughout the statistical analysis.

Gap Analysis

Per Idaho Code § 42-202B(8), RAFN contemplates a gap between the amount of water that is
currently available to a municipal provider and the amount of water a municipal provider
reasonably anticipates it will need in the future. The IDWR Recommendations for RAFN
Processing states that a gap analysis is required to determine the difference between what will
be needed and what is currently available through the municipal provider’s existing water right
portfolio.

Suez estimates that it will need 370.87 cfs of water by the year 2065. The “Water Demand”
section of this memo reviewed the adequacy of Suez’s water demand forecast. Suez indicates
its current water right portfolio authorizes the diversion and use of 330.58 cfs of water. Exhibit
2 along with section V! of the Master Water Plan outlines the process used to derive the total
portfolio rate. Suez reports its water right portfolio includes 112 ground water rights or permits
(104 decreed or licensed rights and 8 permits) and 13 surface water rights, permits, and other
entitlements (9 surface water rights, 2 surface water permits, and 3 entitlements). Section VI of
the Master Water Plan outlines the process used to account for combined rate limits, annual
volume limits, and temporal considerations (such as season of use and priority date/delivery of
rights) in calculating the rate.
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For this technical review, IDWR performed a similar analysis of the Suez water right portfolio.
Exhibit 2 of the Master Water Plan includes all the rights and permits currently owned by Suez.”
Suez also included water right authorizations not in the name of Suez but available to it, namely
the municipal use portion of Boise City Canal Co. right 63-20041, Anderson Ranch reservoir
storage water, and Lucky Peak reservoir storage water. Attachment 1: Suez Water Right
Portfolio to this memo is a table outlining the water right authorizations included in IDWR's
analysis.

IDWR's review resulted in slightly different values than Suez reparted in Forecast Table 7 of the
Master Water Plan. The following table summarizes IDWR'’s conclusions:

Portfolio (ground water and surface water rights or permits) cfs
1. Total “face value” or “paper” diversion rate (sum of each 412.86
right) |l
2. Total diversion rate after combined limit adjustments | 366.90 |
3. Total diversion rate after combined limit and volume limit 351.14
adjustments
4. Total diversion rate after temporal considerations 331.14
5. Forecast for Water Demand in 2065 370.87
Gap = Difference between portfolio (#4) and RAFN (#5) 39.73

It is not clear how Suez’s water rights portfolio analysis accounted for its storage water volumes
in Anderson Ranch Reservoir and Lucky Peak Reservoir. IDWR did not account for the storage
water in its analysis due to uncertainty as to its variability, delivery, use, season of use, and
other elements. However, delivery of this volume of storage water at a year-round continuous
rate yields approximately 2.00 cfs, which is less than 1% of Suez’s total portfolio of water rights.

Suez did not account for other water right authorizations within its “Planning Area.” For
example, several water rights owned by the City of Boise authorize various uses, and several
irrigation entities deliver water to the same population served by Suez, While Suez’s gap
analysis did not include the other water right authorizations providing water to people within
the “Planning Area,” Suez adjusted its water demand forecast to account for this fact. The
demand forecast started with population, but was adjusted to predict Suez’s residential and
commercial customer water use based on historical records. For example, Reading’s Review
emphasizes the highest projected total water demand per Suez residential customer household
of 286 gallons per day is far less than the estimation of 475 gallons per day for all households in
Ada County.® Master Water Plan at 91. The predicted water demand for Suez customers
(residential and commercial) is adjusted for the fact that water is delivered to this population

7 Some of the water rights may appear in IDWR'’s records as being owned by United Water |daho, a predecessor of
Suez. United Water Idaho Inc. changed its name to Suez Water Idaho Inc. Water right ownership shouid be
updated to reflect this name change.

¥ Cook, Zena, et. al. Domestic, Commercial, Municipal, and Industrial Water Demand Assessment and Forecast in
Ada and Canyon Counties, ldaho {December 2001).
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from other water right authorizations or sources, such as irrigation water from delivery entities,
municipal water for public areas and parks, etc.

While the water right portfolio combined diversion rate IDWR calculated (331.14 cfs) is slightly
greater than Suez’s tally, the rate is within 0.17% of the rate stated by Suez (330.58 cfs). Either
way, the Suez 2065 water demand forecast (370.87 cfs) exceeds the currently authorized
overall water right diversion rate,

TRANSFER & PERMIT AMENDMENT REVIEW

With respect to water right transfers, Idaho Code §42-222(1) states, in pertinent part:

Any person, entitled to the use of water whether represented by license
issued by the department of water resources, by claims to water rights by
reason of diversion and application to a beneficial use as filed under the
provisions of this chapter, or by decree of the court, who shall desire to change
the point of diversion, place of use, period of use or nature of use of all or part
of the water, under the right shall first make application to the department of
water resources for approval of such change . . . The director of the
department of water resources shall examine all the evidence and available
information and shall approve the change in whole, or in part, or upon
conditions, provided no other water rights are injured thereby, the change
does not constitute an enlargement in use of the original right, the change is
consistent with the conservation of water resources within the state of Idaho
and is in the local public interest as defined in section 42-202B, idaho Code,
the change will not adversely affect the local economy of the watershed or
local area within which the source of water for the proposed use originates,
in the case where the place of use is outside of the watershed or local area
where the source of water originates, and the new use is a beneficial use,
which in the case of a municipal provider shall be satisfied if the water right is
necessary to serve reasonably anticipated future needs as provided in this
chapter.

With respect to amending permits, Idaho Code §42-211 states, in pertinent part:

Whenever a permit has been issued pursuant to the provisions of this act, and
the permit holder desires to change the place, period, or nature of the
intended use, or make other substantial changes in the method of diversion
or proposed use or uses of the water, he shall file an application for
amendment upon forms to be furnished by the department of water resources
together with the statutory fee for filing and recording same, and upon receipt
thereof it shall be the duty of the department of water resources to examine
same and if approval thereof would not result in the diversion and use of more
water than originally permitted and if the rights of others will not be adversely
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affected thereby, the director of the department of water resources shall
approve said application and return an approved copy to the permit holder.

Authority to File and Water Right Validity

Pursuant to Idaho Code § 42-222 {for transfer applications) IDWR must determine whether the
applicant is “entitled to the use of water.” Pursuant to Idaho Code § 42-211 (for applications
to amend permits), IDWR must determine whether a “permit has been issued” and the
applicant is the “permit holder.”

In addition, IDWR’s transfer review policy states:

For any application for transfer, the department must determine the validity of
the water rights(s), or parts thereof, proposed to be changed . ... If the records
available to the department do no establish that a right has been used within the
previous, consecutive, five-year period (except as provided in (1) above or for a
right held by a municipal provider for reasonably anticipated future needs
pursuant to Section 42-223(2), /daho Code), the applicant must be asked to
provide written documentation demonstrating that the right has been used within
that time period.

Memorandum Re: Transfer Processing Policies and Procedures (Dec. 21, 2009) at 22.

The IMAP proposes changes to 94 water rights confirmed by license or decree.® Of the 94
water rights, 91 currently authorize non-RAFN municipal use for municipalities and un-
incorporated portions of Ada County. Suez’s portfolio of water rights authorizes diversion of
water in excess of current beneficial use. Appendix A in the Master Water Plan (at A-7 and A-8)
includes annual historic water use data for 1995-2011 and forecasts water use for 2012-2065.
The highest MDD on record -- 100,044,000 gallons per day or 154.8 cfs -- occurred in the year
2000. This rate is less than half the diversion rate in Suez’s portfolio of water rights. The Master
Water Plan (at 41) specifies that Suez's current portfolio is sufficient to cover its current
demands and RAFN through the year 2058. The IMAP proceeding seeks to formally designate
the unused rights or portions of rights as necessary for RAFN in accordance with the 1996
Municipal Water Rights Act. Barring any additional evidence to the contrary, the 91 non-RAFN
municipal use rights are valid at least to the extent of historic beneficial use. The status of the
unused rights or portions of rights will be determined through the IMAP proceeding.

Three of the 94 water rights included in the IMAP authorize non-municipal uses. Right 63-
10945 authorizes irrigation of 56 acres associated with domestic use for 256 homes and fire
protection). Right 63-11990 authorizes domestic use for 520 homes and fire protection use
Right 63-12362 authorizes only fire protection use Review of 2017 aerial imagery confirms the

9 See Attachment 2: IMAP Rights for a listing of the water rights proposed to be changed through the IMAP
process.
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subdivision(s) under 63-10945, 63-11990, and 63-12362 are still occupied. Suez proposes at
least one of the currently authorized points of diversion for each right as an APOD in the IMAP
proceeding. This indicates the wells and associated distribution systems for these water rights
are currently operational and likely in use. Absent any additional information to the contrary,
these three water rights appear valid.

In the water rights database, United Water Idaho, inc., is the owner of each of the 94 water
rights and the seven permits involved in the IMAP. Documentation submitted in connection
with the IMAP demonstrates United Water Idaho, Inc. changed the company name to Suez
Water Idaho, inc. Suez’s Motion to Change Caption to Reflect Name Change. IDWR does not
require a notice of change in water right ownership or an assignment of permit to be filed for a
name change. Memorandum Re: Processing Notices of Change in Water Right Ownership and
Associated Updates to Water Right Records (Aug. 5, 2008) at 8-9, Suez is entitled to the use of
the rights and permits and is authorized to request the changes proposed in the IMAP
proceeding.

As for the seven permits proposed to be amended as part of the IMAP, proof of beneficial use
has been submitted for each of them, and IDWR has completed or nearly completed a
beneficial use field report for each.l® The beneficial use field reports support issuance of a
water right license in connection with each of the seven permits. However, IDWR cannot issue
a water right license for a permit with a pending application for amendment. Therefore, before
IDWR can issue water right licenses for the development that occurred in connection with the
permits, the proposed IMAP amendments must be approved, approved in part or conditionally,
or denied pursuant to Idaho Code § 42-211.

Enlargement

Pursuant to Idaho Code §§ 42-222 (for transfer applications) and 42-211 (for applications to
amend permits), IDWR must determine whether the proposed change will result in
enlargement of the original rights.

The IMAP proposes that water rights currently authorizing municipal use will retain their
existing diversion rate limits, with the exception of those rights with annual volume limits or
combined use limits. 2017 Update Report at 35. Suez desires to eliminate annual volume limits
and combined use limits from all water rights that have them. To achieve this, the IMAP
proposes reducing the authorized diversion rates on water rights bearing annual diversion
volume limits or combined use limits, to the point that the limits could not be exceeded if the
rights were diverted continuously all year. /d. at 5 and 35. The diversion rate reductions are
intended to eliminate enlargement concerns that would otherwise arise from the elimination of
annual volume limits and combined use limits.

10 see Attachment 2: IMAP Rights for a listing of the permits proposed to be amended through the IMAP pracess.
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Another enlargement concern arises from the inclusion of Rights 63-10945, 63-11990, and 63-
12362 in the IMAP even though they were not licensed for municipal purposes. When water is
diverted and used pursuant to a water right, the unconsumed portion of the water returns to
the original source or another water source and is available for use by others. Allowing the
water right to be changed so that more of the water is consumed through evaporation or
transpiration is an enlargement of the use, and could cause injury by reducing the water
available for use by other water right holders. To prevent enlargement of use and the resulting
potential injury, IDWR restricts change-in-nature-of-use transfers to the volume of water
consumptively used prior to the transfer.

IDWR considers municipal water use to be fully consumptive. The components of municipal use
- industrial, commercial, domestic, irrigation of parks and open space, etc. —include uses that
are fully consumptive or could be fully consumptive. Municipal water providers typically do not
guarantee that the mix of water uses within their municipal umbrella will not be fully
consumptive in the future. Moreover, holders of municipal water rights can increase the
consumption of water under their rights over time as the community’s needs and land use
patterns change. Therefore, IDWR assumes that the water diverted and used for municipal
purposes will be fully consumed.
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