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INTRODUCTION

On December 18, 2003, the Director (Karl Dreher) of the Idaho Department of Water
Resources (“Department” or “IDWR?”) issued his Order Re Motion for Stay. This order was
issued over the objection of the Applicant, United Water Idaho Inc. (“United Water,” “UWID,”
or the “Company”). The effect of the order was to stay the entire IMAP proceeding (except for
rulings on pending motions) pending resolution of United Water’s claims in the Snake River
Basin Adjudication (“SRBA”). On October 6, 2011, United Water petitioned the Department to
lift the stay. Following a status conference on April 13, 2012, the then Interim Director (Gary
Spackman) issued an order lifting the stay on June 6, 2012. The resumed IMAP proceeding is
referred to informally as the IMAP “Relaunch.”

At the most recent status conference on July 24, 2012, the Director and Hearing Officer
(Gary Spackman) requested United Water to provide an update report and explanation of
changes to water rights included in the IMAP (or otherwise bearing on the IMAP) since the stay
was imposed in 2003. This statement is provided in compliance with that request.

In addition to today’s statement, United Water has provided three other background
documents since the Relaunch commenced that are intended to assist the Department and the

parties in understanding the current status of the IMAP:

e Memorandum from Scott Rhead, Chris Meyer and Mike Lawrence to IDWR and
IMAP parties (Apr. 13, 2012). This was distributed to those in attendance at the
status conference on April 13, 2012 and was formally submitted for the record on
July 25, 2012.

o United Water's Statement of Issues for July 24 Status Conference (July 20, 2012).
e Memorandum from Christopher H. Meyer to Parties (July 24, 2012). This was

distributed to those in attendance at the status conference on July 24, 2012 and
was formally submitted for the record on July 25, 2012.
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As these documents have explained, the IMAP Relaunch is a straightforward
continuation of the 2003 IMAP. The IMAP seeks no new water rights. The only changes sought
by the IMAP are to secure alternate points of diversion (“APODs”), to establish consistent
identification of place of use, nature of use, and season of use, and to make downward
adjustments in diversion quantities based on the elimination of annual volume limits. In
addition, the IMAP seeks to establish and quantify its reasonably anticipated future needs
(“RAFN”) and thereby secure the protections of the Municipal Water Rights Act of 1996 (1996
Act”) for its existing portfolio of rights. (The key provisions of the 1996 Act set out in Exhibit A
hereto.)

Today’s update covers a lot of material because of the many water rights involved in
United Water’s portfolio. But there is nothing particularly complicated here. Instead, there is a
great deal of detail describing how the rights were decreed by the Snake River Basin
Adjudication Court, and documenting that neither the IMAP nor developments since 2003
present any injury or enlargement issues to other water users. Indeed, the developments since
the stay result in an IMAP Relaunch that is smaller and simpler than the 2003 IMAP. The 2003
IMAP was not particularly complicated either, but it unfortunately was misunderstood by many.
United Water is going the extra mile here to explain, in excruciating detail, that there is nothing
hiding under the rug.

For the convenience of the Department and the parties, the spreadsheets contained in
Tabs J, K, L, M, and N of the 2003 IMAP (identifying water rights and APODs) are reproduced
in Exhibit B hereto. Revised spreadsheets (reflecting current circumstances and showing the
changes to water right elements since 2003) are set out in Exhibit C (water rights) and Exhibit D

(APOD:s).
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DISCUSSION
I SUBMISSIONS CULMINATING IN THE 2003 IMAP.

The original IMAP was filed with the Department on May 4, 2001. A replacement
version was filed on March 20, 2002. Public notice was based on the March 20, 2002 version.

On January 22, 2003, United withdrew four applications for amendment of permits
(63-12424, 63-12463, 63-12506 and 63-12552) associated with non-contiguous system
components that lie outside of the planning area (the Coventry Place, Carriage Hill, and Danskin
Estates subdivisions).! On April 2, 2003 the Hearing Officer (Peter Anderson) ordered that the
March 20, 2002 IMAP be interlineated to show the changes and other corrections. This was
done on April 9, 2003, and the four permits withdrawn in 2003 are shown in strike-through on
Tab K of the 2003 IMAP (reproduced in Exhibit B hereto). Corresponding adjustments were
also made to the APOD list on Tab N of the 2003 IMAP (reproduced in Exhibit B hereto).
Accordingly, the March 20, 2002 version of the IMAP with interlineations shown as of April 9,
2003 was the version in effect when the IMAP was stayed in 2003. We refer to this as the “2003
IMAP.”

IL. UPDATED TALLY OF WATER RIGHTS IN THE IMAP RELAUNCH

The 2003 IMAP included 91 licensed rights, two beneficial use statutory claims, and 15
permits, for a total of 108 water rights. These are listed under Tabs J and K of the 2003 IMAP
(reproduced in Exhibit B hereto). Of these 108 rights, 107 are ground water rights and one is a
surface water permit (No. 63-12055, the Marden Boise River permit).

The number of rights included in the IMAP Relaunch is 106. The SRBA Court split the

Marden Ranney collector license (No. 63-2892) into four decrees (one based on the license and

" UWID's Notice of Withdrawal of Four Applications for Amendment of Permit from the IMAP and Motion
to Amend the IMAP (dated Jan. 20, 2003, filed Jan. 22, 2003).
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three based on beneficial use) thus adding three water right numbers (Nos. 63-31797, 63-31798,
and 63-31879) to the list for the IMAP Relaunch (with no additional diversion rate). See
discussion in section V.D(4) at page 22. This gain of three was offset by the removal of another
five rights (two withdrawn from the IMAP, one not claimed and effectively relinquished, one
conveyed, and one lapsed). These are discussed in turn below.

On March 17, 2010, United Water withdrew two rights (Nos. 63-7066 and 63-12363)
from the IMAP so they could be involved in non-IMAP transfers while the stay was pending.”
Right No. 63-7066 was claimed and decreed in the SRBA, while 63-12363 was not because it is
a post-SRBA commencement license. These rights will not be included in the IMAP Relaunch
because they were withdrawn, but the wells originally associated with them (the Goddard and
Cassia #2 wells) will remain in the IMAP Relaunch APOD list.

One licensed right (No. 63-7077) was not claimed in the SRBA because it was
determined to be redundant with another right (No. 63-4015). This redundancy was recognized
in Tab J of the 2003 IMAP, and, although No. 63-7077 was listed, its diversion rate was
eliminated from the spreadsheet’s total diversion rate calculation. The right now has been
effectively relinquished and will not be included in the IMAP Relaunch. Because both rights
have the same point of diversion (Boise Industrial Foundation, or “B.L.F.”, well) which was
included on the 2003 APOD list, there is no need to update the APOD list in the IMAP
Relaunch.

Another licensed right (No. 63-10533) is now in the process of being conveyed to another

party (The Terteling Company, Inc.) pursuant to a settlement agreement and will no longer be

? Although a transfer was contemplated at the time of withdrawal, no transfer application was ever filed for
No. 63-7066. A point of diversion was added to right No. 63-12363 through Transfer No. 72036 (approved
September 17,2010). The right originally was associated with the Cassia #2 well. Transfer No. 72036 authorized
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owned by United Water. Accordingly, this right is not inciuded in the IMAP Relaunch. The
well associated with that right (the Cartwright well) was previously removed from the list of
APODs in the 2003 IMAP, so there is no need to update the APOD list in the IMAP Relaunch.

One of the permits (No. 63-12432) has now lapsed. Accordingly, it will be dropped from
the IMAP Relaunch. It identifies the same points of diversion (Island Woods #1 and #2) as the
permit for Right No. 63-11467, which remains in the IMAP. Accordingly, there is no need to
update the APOD list in the IMAP Relaunch.

Six permits identified on Tab K of the 2003 IMAP (reproduced in Exhibit B hereto) have
now gone to license. Thus, rather than seeking an amendment of permit, the IMAP Relaunch
will seek a transfer of these licenses. They are otherwise unchanged from the 2003 IMAP,
except for minor downward quantity adjustments that are discussed in section XIV at page 51.

In sum, no new water rights or entitlements have been added to the IMAP Relaunch. The
only increase in numbers of rights results from a “split” of a single right that was included in the
2003 IMAP. Overall, there has been a small net decline in rights now included in the IMAP.
The spreadsheets in Exhibit C and Exhibit D provide updated information on each of the water
rights and their associated APODs in the IMAP Relaunch. The changes in the tally of rights

described above is summarized in the chart below:

diversions under the right from the already-existing Fisk well. Both the Fisk and the Cassia #2 wells were listed in
the 2003 IMAP APOD list, and will remain in the APOD list for the IMAP relaunch.
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TABLE 1. Updated tally of all water rights included in IMAP

Original basis of right >>> Permits Licenses  Beneficial Total
Use

Ground water rights included in 2003 IMAP +14 +91 +2* +107
Surface water rights included in 2003 IMAP +1 +0 +0 +1
TOTAL rights included in 2003 IMAP 15 91 2 108
(based on 2003 permit/license status)
Additional decreed rights resulting from SRBA +0 +0 +3 +3
split of No. 63-2892
Right in 2003 IMAP not claimed in SRBA and +0 -1 +0 -1
relinquished (No. 83-7077)
Right conveyed to Terteling +0 -1 +0 -1
(No. 63-10533)
Lapsed permit (No. 63-12432) -1 +0 +0 -1
Rights withdrawn from IMAP in 2010 +0 -2 +0 -2
(Nos. 63-7066 and 63-12363)
TOTAL rights in IMAP Relaunch 14 87 5 106
(based on 2003 permit/license status)
Permits in 2003 IMAP that have been licensed -6 +6 +0 +0
after 2003
TOTAL rights in IMAP Relaunch 8 93 5 106

(based on 2012 permit/license status)

* The 2003 IMAP included two rights based on beneficial use: Nos. 63-4395 and 63-19456. These were not
called out specifically as beneficial use rights, but were included on Tab J of the 2003 IMAP which was labeled
“UWID’s Current Licensed and Statutory Ground Water Rights.” The term "statutory” refers to statutory claims for
beneficial use rights.

111. UPDATED TALLY OF RIGHTS EXCLUDED FROM THE IMAP

United Water also owns five ground water rights and has some surface water entitlements
that are not included in the IMAP Relaunch.

One ground water permit application (No. 63-31406 for Maple Hills #2) was excluded
from the 2003 IMAP, and will remain excluded from the IMAP Relaunch even though it is now

a permit. However, the well associated with this right was included in the 2003 IMAP’s list of
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APODs, and it will remain in the IMAP Relaunch’s APOD list. See discussion in section XI.A
at page 43.

Four other ground water rights (Nos. 63-2915, 63-3239, 63-31856, and 63-31857) were
unknown at the time of the 2003 IMAP but were later identified during the SRBA process.
SRBA Claims were filed for these, resulting in four additional decreed rights. These four
decreed rights will not be added to the IMAP Relaunch. See discussion in XI.B at page 44.

The 2003 IMAP disclosed six surface water entitlements that were not included in the
2003 IMAP. See 2003 IMAP, Table 10, at 38. Since 2003, United Water has acquired
additional surface water entitlements. In order to avoid complication, all of these will remain
excluded from the IMAP Relaunch for transfer/amendment purposes. These excluded surface
water entitlements are discussed in section XII at page 44.

Despite the fact that these ground water rights and surface water entitlements are not
included in the IMAP for transfer/amendment purposes, they are being fully disclosed for
purposes of evaluating United Water’s long term needs and available water rights.

Iv. TALLY OF SRBA DECREES

At the time of the stay, the water rights included in the IMAP substantially overlapped
United Water’s pending claims in the SRBA. Moreover, some of the fundamental issues then
pending in the IMAP—mnotably allegations of forfeiture—were also before the Court in the
SRBA. The stay was intended to avoid duplication of effort and potentially differing
determinations by the Department and the SRBA Court. The stay allowed the Court to rule on
United Water’s claims with resulting res judicata effect. This has now been completed.

During the course of the SRBA proceeding, the Department and the SRBA Court

evaluated each claimed right in United Water’s portfolio. No forfeiture was found. By and
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large, United Water’s SRBA claims were approved as claimed, except for some downward
adjustment in quantity discussed further in section XIV at page 51.

Partial decrees were issued for 76 of the licensed rights identified in the 2003 IMAP.?
One of these (No. 63-10533) is in the process of being conveyed to the Terteling entities and is
therefore not a part of the IMAP Relaunch. Another decreed right (No. 63-7066) was withdrawn
from the IMAP in 2010 (along with 63-12363, which is a post-SRBA commencement license
that was not claimed or decree in the SRBA). Three additional decrees (Nos. 63-31797, 63-
31798, and 63-31879) were issued based on beneficial use associated with the Marden Ranney
collector wells. (The decreed diversion quantity for the licensed right associated with these
collector wells, No. 63-2892, was reduced accordingly. See discussion in section V.D(4) at page
22.) Partial decrees were not sought or obtained for 16 licensed rights with post-commencement
priority dates, nor for licensed right No. 63-7077 which was determined to be redundant with
another right (No. 63-4015) as described above on page 7. Likewise, none of the 15 permits
included in Tab K of the 2003 IMAP (all of which were post-commencement rights) went
through the SRBA process. In sum, of the 106 water rights remaining in the IMAP Relaunch, 77
have partial decrees and 29 do not.

This information is summarized in the charts below:

* Two of the decrees were for post-commencement rights (proof submitted after commencement) but with
pre-commencement priority dates (Nos. 63-10405 and 63-10386). The rest of the decrees were for pre-
commencement licensed rights (proof submitted prior to commencement).
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TABLE 2. SRBA status of 2003 IMAP rights

Original basis of right >>> Permits Licenses Beneficial Total
Use

2003 IMAP rights for which SRBA decrees were +0 +74 +2 +76
issued
Right in 2003 IMAP not claimed in SRBA and +0 +1 +0 +1
relinquished (No. 83-7077) (from Table 1)
Post-commencement rights in 2003 IMAP not +15 +16 +0 +31
claimed in SRBA (based on 2003 permit/license
status)
TOTAL rights included in 2003 IMAP (based on 2003 15 91 2 108

permit/license status)

TABLE 3. SRBA status of IMAP Relaunch rights

Original basis of right >>> Permits Licenses Beneficial Total
Use
2003 IMAP rights for which SRBA decrees were +0 +74 +2 +76
issued
Additional decreed rights resulting from SRBA split of +0 +0 +3 +3

No. 63-2892 (from Table 1)

Decreed right being conveyed to Terteling +0 -1 +0 -1
(No. 63-10533) (from Table 1)

Decreed right withdrawn in 2010 (No. 63-7066) +0 -1 +0 -1
(from Table 1)

SUBTOTAL of IMAP Relaunch rights for which SRBA 0 72 5 77
decrees were issued
(based on 2012 permit/license status)

Post-commencement rights in 2003 IMAP not +15 +16 +0 +31
claimed in SRBA (based on 2003 permit/license
status) (from Table 2)

Permits in 2003 IMAP that have been licensed after -6 +6 +0 +0
2003 (from Table 1)

Lapsed permit (No. 63-12432) (from Table 1) -1 +0 +0 -1
Licensed right withdrawn from IMAP in 2010 +0 -1 +0 -1
(Nos. 63-12363) (from Table 1)

SUBTOTAL of Rights in IMAP Relaunch with no 8 21 0 29
SRBA decrees

(based on 2012 permit/license status)

TOTAL rights in IMAP Relaunch 8 93 5 106

(based on 2012 permit/license status)
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V. APODs

When first acquired, each of United Water’s water rights identified, at most, four points
of diversion. The authorized points of diversion for each right as of 2003 are displayed under
Tab J of the 2003 IMAP (for licenses) and Tab K (for permits). These lists are reproduced in
Exhibit B hereto. They also appear in the revised water right spreadsheet in Exhibit C.

The IMAP sought to identify all of United Water’s then-existing wells and make each of
them an alternate point of diversion (“APOD”) available to every ground water right. The 2003
IMAP identified 89 APODs for ground water rights.* These are listed in a spreadsheet under
Tab N of the 2003 IMAP (reproduced in Exhibit B hereto). For reasons discussed below, the
IMAP Relaunch will reduce the list of APODs to 81 wells.

In the SRBA, United Water sought and received APODs for most of its ground water
rights based on accomplished transfers (Idaho Code § 42-1425). Of the 77 partial decrees in the
IMAP Relaunch, 67 were decreed with APODs. However, the list of APODs was fewer than the
89 APODs sought in the IMAP. The simple reason is that the SRBA is limited to a “snapshot”
of water rights in existence in 1987. Accordingly, the APODs approved in the partial decrees
corresponded to United Water’s more limited diversion and delivery system as it existed in 1987,
The number of APODs is also fewer than the number of decreed rights with APODs because, in
some cases, more than one right was associated with a single well.

The 67 partial decrees that included APODs may be divided into three groups or
categories. These groups and the ten rights with no system-wide APODs are discussed in turn

below.

* This counts the three Marden Ranney collector wells (located within the same quarter-quarter) as one
APOD. See footnote 9 at page 19. There would have been 91 APODs if these were counted separately. This is
academic, however, because the Ranney collectors are being removed from the APOD list for the IMAP Relaunch.
See discussion in section V.D(4) at page 22.
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A. Forty-eight rights with 42 APODs

The first and largest group of 48 partial decrees each included 42 APODs.” Each of these
wells was owned by United Water and was in operation as of 1987 as part of United Water’s
integrated delivery system. With the exception of the 13" Street well (discussed below), each of
these 42 APODs is included on the list of 89 APODs listed in the 2003 IMAP. Except for the
13th Street and Joplin wells (which are being dropped from the Relaunch), all of the 42 APODs
are in the IMAP Relaunch’s list of 81 APODs. Accordingly, the IMAP Relaunch will add no
new APODs.

The 48 decreed rights and their associated 42 APODs are listed in the tables below:

TABLE 4 TABLE 5
48 water rights in
Il\gl‘;\:rs:(:a‘:ir:ﬁh 42 APODs - Locations and well names
42 APODs
1 63-02506 WELL NAME TWN | RGE | SEC TRACT
2 63-02576 1 Bali Hai #1 3N 1E 3 SW,SE,NE
3 63-02595 2 Maple Hills #1 3N 1E 14 | SW,NE,NE
4 63-02605 3 Cole 3N 1E 24 | NENE,SE
5 63-02668 4 Amity 3N 1E 36 | NW,NW NE
6 63-02703 5 Sunset West #1 3N 1E 36 | SE,NE,SE
7 63-02808 6 Central Park 3N 2E 2 NW,NE,NW
8 63-02954 7 ldaho 3N 2E 4 NE,SW,SW
9 63-02956 8 Bethel 3N 2E I NE,SW,SW
10 63-02989 9 Arctic #1 3N 2E 8 NE,NE,NE
11 63-03064 10 | 16" st. 3N | 2E | 9 |SW,SENW
12 63-03073 11 | 13" st. 3N | 2E | 10 | NENWNW
13 63-03105 12 | Longmeadow 3N 2E 13 | NW,SW NW
14 63-03112 13 | Beacon 3N 2E 14 | NW,SE,NW
156 63-03128 14 | Cliffside 3N 2E 15 | SW,NW NW
16 63-03164 15 | Roosevelt #1 3N 2E 16 | SW,NW,NW
17 63-03172 16 | Roosevelt #3 3N 2E 16 | SW,NW,NW
18 63-03202 17 | Hilton 3N 2E 17 | SE,NE,SW

* Forty-nine such decrees (with 42 APODs) were issued to United Water. We have not included one of
them (No. 63-7066) in this group because it was withdrawn from the IMAP in 2010.
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19 63-03291 18 | Franklin Park 3N 2E 18 | SW,NW,NE
20 63-03292 19 | Hummel 3N 2E 18 | SW,NE,SW
21 63-03293 20 | Kirkwood 3N 2E 19 | SW,NE,NE
22 63-03295 21 | Overland #6 3N 2E 19 | NW NENW
23 63-03411 22 | Hillcrest 3N 2E 20 | SE,SENE
24 63-03448 23 | Taggart #1 3N 2E 21 | SW,NE,NE
25 63-03494 24 | Chamberlin #1 3N 2E 22 | SE,NW,NE
26 63-03562 25 | Chamberlin #2 3N 2E 22 | SE,NW,NE
27 63-04015 26 | Broadway 3N 2E 22 | SE,SE,SE
28|  63-04414 27 | Logger 3N | 2E | 24 | NW,SWNW
29 63-04424 28 | Centennial 3N 2E 25 | NW,NW,SE
30 63-04752 29 | B.IF. 3N 2E 27 | SE,NW,SE
3 63-07204 30 | Vista 3N 2E 28 | NE,NE,NE
32 63-07282 31 | Country Club 3N 2E 28 | SE,NW,NW
33 63-07348 32 | Byrd 3N 2E 33 | SW,NENW
34 63-07479 33 | Terteling 3N 2E 36 | NE,SW, NE
35 63-07577 34 | Joplin 4N 1E 27 | NW,NW,SW
36 63-07589 35 | Frontier 4N 1E 34 | SE,NE,SW
37 63-07658 36 | Settlers 4N 1E 35 | NW,NE,NW
38 63-08059 37 | Goddard 4N 1E 36 | SW,NENW
39 63-08236 38 | Swift #1 3N 2E 30 | SE,SW,SE
40 63-08432 39 | Westmoreland 4N 2E | 31 | NENW,SW
41 63-08990 40 | Willow Lane #1 4N 2E 32 | NW,NW NW
42 63-09147 41 | Willow Lane #2 4N 2E 32 | NW,SW NW
43 63-09204 42 | Willow Lane #3 4N 2E 32 | NW,SW NW
44 63-09205

45 63-09219

46 63-09223

47 63-09671

48 63-09855

Note that the 13" Street well was operational in 1987 and therefore was included as an

APOD in the SRBA decrees. However, the well has not been operational since 1999 and was

stricken from the APOD list in the 2003 IMAP. It will not be included in the IMAP Relaunch.

Accordingly no update is required to remove this well in the APOD list in the IMAP Relaunch.

The Joplin well was included in the decreed 42 APOD list and the 2003 IMAP, but will not be in

the IMAP Relaunch because the well has been decommissioned and the well lot sold. The effect
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of the IMAP Relaunch will be to remove the 13" Street and Joplin wells from the decreed

APODs.
B. Post-commencement transfer: Four rights with 43 APODs

A second group of four partial decrees includes 43 APODs. This includes all 42 APODs
discussed above, plus one more, the 27" Street well.

The four rights decreed with 43 APODs were the subject of successful Transfer
Application 4998 initiated by United Water on December 13, 1996 and approved on January 9,
1998. The transfer integrated the three points of diversion previously associated with these four
water rights and added a fourth point of diversion (the 27" Street well).® When these rights were
reviewed in the SRBA, the court recognized both the accomplished transfer (42 APODs) and the
additional post-SRBA well (the 27" Street well) approved in the transfer, thus bringing the total
to 43 APODs. This worked only for the four rights in this formal transfer. Since the 27" Street
well was not in existence in 1987, it could not be added as an APOD to the other rights in the
SRBA.

The 27" Street well was previously included on the list of 89 APODs in the 2003 IMAP.
Accordingly, no change to the IMAP Relaunch is necessary to add this well.

The four rights with 43 APODs are listed in the table below:

TABLE 6. Water rights decreed with 43 APODs
Water Right Number APODs
1 63-02500 42 APODs above plus 27" Street well
2 63-02874 42 APODs above plus 27" Street well
3 63-07067 42 APODs above plus 27" Street well
4 63-19456 42 APODs above plus 27" Street well

® Initially, the transfer sought a fifth point of diversion, but that new well was dropped before the transfer
was approved.

UNITED WATER’S STATEMENT UPDATING AND EXPLAINING THE IMAP RELAUNCH
1530729_49 / 30-147 Page 17 of 124



&8

Post-commencement acquisition: Fifteen rights with 12 APODs

Fifteen of the partial decrees were decreed with 12 APODs. These are the South County

Water System water rights and wells, which United Water acquired after the commencement of

the SRBA making them ineligible to be APODs serving the rest of United Water’s water rights

under the accomplished transfer statute, Idaho Code § 42-1425. In other words, as of 1987, these

rights were integrated with each other as part of the prior owner’s water delivery system, and

they were decreed that way. That prior owner’s delivery system has now been acquired by

United Water and integrated into its municipal water delivery system.

These 12 APODs are different from and do not overlap with the groups of 42 and 43

APODs discussed above. However, each of them was included on the list of 89 APODs sought

in the 2003 IMAP. Two of them (Five Mile Estates #2 and Lizaso) will not be included in the

IMAP Relaunch because the wells have been decommissioned.

These 15 decreed rights and their associated 12 APODs are listed in the tables below:

TABLE 7 TABLE 8
Wa:;:tl;lggt::ggrseed 12 APODs - Locations and well names
1 63-07641 WELL NAME TWN | RGE | SEC | TRACT
2 63-07896 1 Hidden Valley Estates #2 2N 1E 3 NE,SW
3 63-07979 2 Hidden Valley Estates #1 2N 1E 3 SE,SE
4 63-07998 3 Brookholiow No. 1 3N 1E 15 | SE,NE
5 63-08011 4 Lizaso Well 3N 1E 16 | SE,SW
6 63-08248 5 Paradise North 3N 1E 15 | NE,SE
7 63-08265 6 | Country Squire 3N 1E | 23 | NWNW
8 63-08405 7 | Countryman Estates 3N 1E | 23 | SENW
9 63-08635 8 Sherman Oaks 3N 1E 23 | SE, SE
10 63-09087 9 Victory 3N 1E 27 | NENE
11 63-09106 10 | Five Mile Estates W. #2 3N 1E 27 | SENE
12 63-09198 11 | Five Mile West #12 3N 1E 27 | NW,SW
13 63-09199 12 | La Grange 3N 1E 34 | NE,SW
14 63-09384
15 63-10391
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D. Ten rights decreed without system-wide APODs

Ten of the partial decrees did not include any system-wide APODs. Instead, the decrees
limited diversions under these rights to one or two specific points of diversion. These ten rights

and their associated points of diversion are shown in the table below:

TABLE 9. Decreed Water Rights Without System-wide APODs

Water Right Point(s) of diversion
Number ] Nnme TWN | RGE | SEC| TRACT
1 Marden (Ranney collector wells)
63-2892 | Veterans Park (Ranney collector well) — dropped in g: gg gg ggmg
Relaunch '
2 | 63-31797 Marden (Ranney collector wells) 3N 2E 14 SE,NE
3 | 63-31798 Marden (Ranney collector wells) 3N 2E 14 SE,NE
4 | 63-31879 Marden (Ranney collector wells) 3N 2E 14 SE,NE
5 | 63-3457 Warm Springs Mesa #2 / Warm Springs Mesa #3’ 3N 2E 24 SW,NE
6 ¥
63-4395 Barber Hills #1 3N 3E 29 SE,NE
7 .
63-8385 Barber Hills #1 3N 3E | 29 SE,NE
8 Barber Hills #1 3N 3E 29 SE,NE
RIS Barber Hills #2 3N | 3E | 28 | SWNW
9 | 63-10386 Marden (well) 3N 2E 14 SE,NE
10 | 63-10405 River Run 3N 2E 24 SW,SE

In each case, there is a simple explanation for why system-wide APODs were
inappropriate in the context of the SRBA decrees. These are discussed in turn below, and the
relevant portion of the table is reproduced for each.

1) Additional post-commencement acquisitions: Two water

systems (Warm Springs Mesa and Barber Hills) and four
decreed rights (Nos. 63-3457, 63-4395, 63-6385, and 63-10150)

In addition to the South County water system mentioned above, United Water acquired

two additional water systems and four ultimately decreed rights after the SRBA commenced in

” The Warm Springs Mesa wells are sometimes referred to simply as the “Mesa” wells (as they were on
Tab N of the 2003 IMAP) and at other times as the “Warm Springs” wells.
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1987. (UWID acquired the Warm Springs Mesa water system and associated Water Right

No. 63-3457 in 1998,% and the Barber Hills water system and associated Water Right Nos. 63-
4395, 63-6385, and 63-10150 in 1999.) Accordingly, based on the “1987 snapshot,” the four
wells associated with these four water rights were not eligible to be included in the list of
APODs for United Water’s other SRBA claims. Nor were these rights entitled to any of the 42
APODs included in other United Water decreed rights. However, these four wells were included
in the list of 89 APODs in the 2003 IMAP. Consequently, no update is required for the IMAP
Relaunch.

These water rights and associated points of diversion are shown in the table below:

TABLE 10. Decreed Rights acquired Post-Commencement

Water Right Point(s) of diversion
IIN
Number viall Nams TWN | RGE | SEC| TRACT
1 63-3457 Warm Springs Mesa #2 / Warm Springs Mesa #3 3N 2E 24 SW,NE
2 63-4395 Barber Hills #1 3N 3E 29 SE,NE
3 63-8385 Barber Hills #1 3N 3E 29 SE,NE
Barber Hills #1 3N 3E 29 SE,NE
4 | G8-18180 Barber Hills #2 3N | 3E | 28 | SwWNw

2) One post-commencement proof—well still in operation: River
Run well (Water Right No. 63-10405)

United Water sought and obtained a partial decree for the licensed water right associated
with its River Run well, despite the fact that proof was not submitted until after commencement
of the SRBA. The River Run well was not included in any of the APOD groupings for other

decreed water rights, however, because it did not exist as of the SRBA’s commencement (well

¥ The Warm Springs Mesa system also included associated water right No. 63-10945, which was a post-
SRBA commencement permit that was not claimed or decreed in the SRBA and therefore is not included in this
discussion about decreed water rights. Right No. 63-10945 authorizes three points of diversion in the same quarter-
quarter as right No. 63-3457. One of the points of diversion (Warm Springs Mesa #1) has been decommissioned
and is not included in the IMAP Relaunch.
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construction commenced on Dec. 1, 1987, and finished on Mar. 21, 1988). For the same reason,
the right did not receive APODs itself in its partial decree.

This water right and associated point of diversion are shown in the table below:

TABLE 11. Post-Commencement Proof—Well still in Operation

. Point(s) of diversion
Water Right Number Well Name TWN | RGE | SEC TRACT
1] 63-10405 River Run 3N | 2E | 24 | SwWSE

3 One post-commencement proof—well no longer in operation:
Marden well (Water Right No. 63-10386)

The Marden well was a traditional ground water well (not a Ranney collector well)
located near the Marden Treatment Plant. Like the water right for the River Run well, United
Water obtained a decree for this licensed right despite the fact that proof of beneficial use was
not submitted until after the commencement of the SRBA. Accordingly, the SRBA Court
decreed the right without APODs and did not include this well in the APOD list for the other
decreed rights.

Unlike the River Run well, however, the Marden well is no longer in use. Although
United Water initially listed the Marden well among the APODs sought when the IMAP was
first filed in 2001, the Marden well was stricken from the APOD list in the 2003 IMAP. It will
stay that way in the IMAP Relaunch. In sum, the water right associated with the Marden well
remains in United Water’s portfolio and United Water is seeking APODs for this right as part of
the IMAP Relaunch, but as in 2003 it is not seeking to include this well as one of the APODs for
this or any other water right.

This water right and associated point of diversion are shown in the table below:
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TABLE 12. Post-Commencement Proof—Well No Longer in Operation

Point f di i
Water Rights Number Well Name R :GE(S) (;Ec;vers'l;,lgACT
L BS-10a00 Marden (well 3N | 2E | 14 | SENE

4) Special case: Marden Ranney collector wells (Water Right
Nos. 63-2892, 63-31797, 63-31798, and 63-31879)

A special case is presented by the four decreed rights associated with United Water’s
Marden Ranney collector wells.” These three collector wells divert ground water from gravels at
a site near the Boise River for use at the Marden Treatment Plant near the Warm Springs Golf
Course. Although licensed and decreed as ground water rights, these rights are subject to special
mitigation conditions because a fraction of the water diverted was deemed to derive from the
Boise River. (See 2003 IMAP at 4, n.1.) Decreed water right No. 63-2892 also authorizes
diversion from another Ranney collector well at Veterans Park. That well is no longer in use and
will be dropped from the APOD list in the IMAP Relaunch. The decommissioned Veterans Park
Ranney collector well should not be confused with the Veterans Park well (aka Veterans Park
well), a traditional well associated with a post-SRBA permit (No. 63-12310). The Veterans Park
well remains in use and is included on the APOD lists for both the 2003 IMAP and the IMAP
Relaunch.)

The Marden Ranney collector right was claimed in the SBRA and listed in the 2003

IMAP as a single water right (No. 63-2892) based on the license. During the SRBA process, the

? A Ranney collector well is a patented type of radial well. The approved transfer of the licensed right
(Transfer No. 2605, Right No. 63-2892) expressly calls out that there are three Ranney collector wells authorized
within the single listed quarter-quarter. For some reason, the license and decrees for these rights do not expressly
call this out. In any event, the IMAP Relaunch will clarify that all three Ranney collectors at the Marden site will
remain as points of diversion for these four rights. This is consistent with the 2003 IMAP which identified “Marden
Collectors” in the plural in the spreadsheet under Tab N (reproduced in Exhibit B hereto). As discussed in the main
text, the IMAP Relaunch will not seek to make the Marden Ranney collectors APODs for other ground water rights,
nor will it seek 81 APODs for the water rights associated with the Ranney collectors.
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right was split into four water rights with different priority dates but the same total diversion rate
of 15 cfs. Thus, in addition to the original license (No. 63-2892), three additional decrees (Nos.
63-31797, 63-31798, and 63-31879) were issued based on beneficial use. All four decreed rights
will be included in the IMAP Relaunch.

Although United Water included the Marden Treatment Plant Ranney collector wells in
the list of system-wide APODs for the 2003 IMAP, it is dropping the collectors wells for the
APOD list for the IMAP Relaunch. Also, as noted above, United Water is no longer using the
Ranney collector well associated with these rights at Veterans Park. Accordingly, the IMAP
Relaunch is hereby updated to eliminate the request for APODs for the Ranney collector wells at
both Marden and Veterans Park, and to request instead that the four points of diversion now
decreed for Nos. 63-2892, 63-31797, 63-31798, and 63-31879 be reduced to just the three
collector wells (within a single quarter-quarter) at the Marden Treatment Plant. Thus, under the
IMAP Relaunch, the only water rights that may be pumped from the Marden Ranney collector
wells are the four decreed rights (totaling 15 cfs) associated with that facility.

These water rights and associated points of diversion are shown in the table below:

TABLE 13. Ranney Collector Wells — IMAP Relaunch

Point(s) of diversion

Water rights number Well Name TWN | RGE | SEC TRACT
1 63-2892 Marden Ranney collector wells 3N 2E 14 SE,NE
2 63-31797 Marden Ranney collector wells 3N 2E 14 SE,NE
3 63-31798 Marden Ranney collector wells 3N 2E 14 SE,NE
4 63-31879 Marden Ranney collector wells 3N 2E 14 SE,NE
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E. The one surface water right in the IMAP will not use ground water
APODs.

The 2003 IMAP included only one surface water right, a permit for the Marden Street
Treatment Plant surface water intake from the Boise River (No. 63-12055). (This is distinct
from the Marden Ranney collector wells and the Marden well, both of which are ground water
rights.) This remains a permit in 2012 and remains the only surface water right included in the
IMAP Relaunch for transfer/amendment purposes. As in the 2003 IMAP, United Water is
seeking to add one additional point of diversion for this right at the Columbia Treatment Plant.
(See note at bottom of page 1 of Tab M of the 2003 IMAP, reproduced in Exhibit B hereto.)

This surface water point of diversion was not included on the list of APODs for ground
water rights in the 2003 IMAP. (See 2003 IMAP, at 4 n.3.) Nor will it be included in the APOD
list for the IMAP Relaunch.

F. No new wells

No wells have been added to United Water’s system that were not included in the 2003
IMAP. Accordingly, no update is required to the IMAP Relaunch to add new APODs.

G. Decommissioned wells

As noted above, United Water has decommissioned the Marden well, the 13" Street well,
the Joplin well, the Five Mile Estates #2 well, the Lizaso well, the Warm Springs Mesa #1 well,
and the Veterans Ranney collector well. In addition, United Water has decommissioned and
does not anticipated re-installing two other wells that were included on the list of 89 APODs in
the 2003 IMAP: Empire well and Hope well. The Marden well and the 13th Street well,
however, were previously removed from the list of APODs in the 2003 IMAP, so no update to
the IMAP Relaunch is required as to them. United Water hereby updates the IMAP Relaunch to
remove the following decommissioned wells: the Empire well, the Five Mile Estates #2 well,
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the Hope well, the Joplin well, the Lizaso well, the Warm Springs Mesa #1 well, and the
Veterans Ranney collector well from the list of APODs

H. Conclusion regarding APOD updates

In sum, the list of 89 APODs in the 2003 IMAP has now been reduced to a list of 81
APODs, composed of the prior APOD list (Tab N of the 2003 IMAP, reproduced in Exhibit B
hereto) minus the Ranney collectors at Marden (still in use, but not on APOD list), the Veterans
Park Ranney collectors (decommissioned), and six other wells that have been decommissioned
since the 2003 IMAP.

The IMAP Relaunch will also have the effect of removing the 13" Street and J oplin wells
as APODs for the 48 decreed rights with 42 APODs and the four decreed rights with 43 APODs.

Changes in the APOD lists are summarized in the tables below:

TABLE 14. ADODs in 2003 IMAP that will be dropped from the IMAP Relaunch APOD list

Well Name Comment

1. Marden Ranney collector wells The Marden Ranney collector wells will be
excluded from system-wide APOD list in IMAP
Relaunch. The four rights for the Marden
collector wells will be the only rights authorized
to divert from the Marden Ranney collector wells.

2. Veterans Park Ranney coliector well | This well has been decommissioned and will be
dropped from the list of APODs in the IMAP
Relaunch. It will also be dropped as an
additional point of diversion for the four rights
associated with the Marden Ranney collector

wells.
3, Empire well Decommissioned.
4. Five Mile Estates well #2 Decommissioned.
5. Hope well Decommissioned
6. Joplin well Decommissioned.
7. Lisazo well Decommissioned.
8. Warm Springs Mesa well #1 Decommissioned.
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TABLE 15. APODs included in 52 SRBA decreed rights with 42 or 43 APODs
that will not be included in the IMAP Relaunch APOD list

Well Name Comment

1. 13" Street well The 13" Street well will remain off the APOD list
for the IMAP Relaunch. It will be removed as an
APQOD from 52 decreed rights.

2. Joplin well The Joplin well is removed from the APOD list
for the IMAP Relaunch. It will be removed as an
APQOD from 52 decreed rights

TABLE 16. APODs included in 15 SRBA decreed rights with 12 APODs
that will not be included in the IMAP Relaunch APOD list

Well Name Comment

ik Five Mile Estates #2 well The Five Mile Estates #2 well is removed from
the APOD list for the IMAP Relaunch. It will be
removed as an APOD from 15 decreed rights

2. Lizaso weli The Lizaso well is removed from the APOD list
for the IMAP Relaunch. It will be removed as an
APQOD from 15 decreed rights

The following table lists the APODs that will be included in the IMAP Relaunch.

TABLE 17. 81 APODs included in IMAP Relaunch
Well Name Twn | Rge | Sec Tract

1 Amity 3N | 1E 36 | NW ,NW,NE
2 Arctic #1 3N | 2E 8 NE,NE,NE
3 B.I.F. 3N | 2E 27 | SE,NW,SE
4 Bali Hai #1 3N | 1E 3 SW,SE,NE
5 Barber #2 3N | 3E 28 | SW,NW
6 Barber #1 3N | 3E 29 | SE,NE
7 Beacon 3N 2E 14 NW,SE,NW
8 Bergeson 3N | 2E 26 | NW NE,SE
9 Bethel 3N | 2E 7 NE,SW,SW
10 Broadway 3N | 2E 22 | SE,SE,SE
11 Brookholiow No. 1 3N 1E 15 | SE,NE
12 Byrd 3N | 2E 33 | SW,NENW
13 Cassia 3N 2E 16 NE,NE,SE
14 Cassia #2 3N | 2E 16 NE,NE,SE
15 Centennial 3N 2E 25 NW,NW,SE
16 Central Park 3N | 2E 2 NW,NE,NW
17 Chamberlin #1 3N | 2E 22 | SE,NW,NE
18 Chamberlin #2 3N | 2E 22 | SE,NW,NE
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19 Cliffside 3N | 2E 15 | SW,NW,NW
20 Clinton 3N | 2E 8 SW,NE,SW
21 Cole 3N | 1E 24 | NE,NE,SE
22 Country Club 3N | 2E 28 | SE,NW NW
23 Country Squire 3N | 1E 23 | NW NW

24 Countryman Estates 3N | 1E 23 | SE.NW

25 Edgeview 3N 1E 16 SE,NE

26 Fisk 3N | 2E 6 SW,SE,SE
27 Five Mile West #12 3N | 1E 27 | NW,SW

28 Floating Feather 4N | 1E 5 SESW

29 Foxtail 4N | 1W 24 | SE,SW,SE
30 Franklin Park 3N | 2E 18 SW,NW,NE
31 Frontier 4N 1E 34 | SE,NE,SW
32 Goddard 4N | 1E 36 | SW,NE,NW
33 H.P. 4N | 1E 27 | SW,SE,NE
34 Hidden Valley Estates #1 2N | 1E 3 SE,SE

35 Hidden Valley Estates #2 2N 1E 3 NE,SW

36 Hillcrest 3N | 2E 20 | SE,SE,NE
37 Hilton 3N | 2E 17 | SE,NE,SW
38 Hummel 3N | 2E 18 | SW,NE,SW
39 Idaho 3N | 2E 4 NE,SW,SW
40 Island Woods #1 4N | 1E 16 | NE,NW,SW (lot 5)
41 Island Woods #2 4N | 1E 21 NW,NW,NW
42 J.R. Flat 2N | 2E 2 SW,NW,NW
43 Kirkwood 3N | 2E 19 | SW,NE,NE
44 La Grange 3N | 1E 34 | NE,SW

45 Logger 3N | 2E 24 NW,SW,NW
46 Longmeadow 3N | 2E 13 | NW,SW,NW
47 Mac 3N | 2E 32 | SW,NW,NW
48 Maple Hills #1 3N | 1E 14 | SW,NE,NE
49 Maple Hills #2 3N 1E 14 SE,NE,NE
50 Market 3N | 2E 35 | NE,NE,NW
51 McMillan 4N | 1E 28 | SE,SW,swW
52 Warm Springs Mesa #2 3N | 2E 24 | NE,SW,NE
53 Warm Springs Mesa #3 3N | 2E 24 | NE,SW,NE
54 Overland #6 3N | 2E 19 | NW,NE,NW
55 Paradise North 3N 1E 15 NE,SE

56 Pioneer 2N | 2E 22 NE,NW,NE
57 Pleasant Valley 2N | 2E 21 NW,NE,NW
58 Raptor 2N | 2E 17 NW,NW NW
59 Redwood Creek 4N | 1E 7 SWNW (lot 2)
60 River Run 3N | 2E 24 | NE,SW,SE
61 Roosevelt #1 3N 2E 16 SW,NW,NW
62 Roosevelt #3 3N | 2E 16 SW,NW,NW
63 Settlers 4N 1E 35 NW,NE,NW
64 Sherman Oaks 3N 1E 23 | SE, SE

65 Sixteenth St. 3N | 2E 9 SW,SE NW
66 Spurwing 4N | 1W 23 | NE,SW

67 Sunset West #1 3N | 1E 36 | SE,NE,SE
68 Swift #1 3N | 2E 30 | SE,SW,SE
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69 Swift #2 4N | 2E 31 SE,SW,SE
70 Taggart #1 3N | 2E 21 SW,NE,NE
71 Taggart #2 3N | 2E 21 SW,NE,NE
72 Tenmile 2N | 2E 17 | NE,SE,NE
73 Terteling 3N | 2E 36 | NE,SW, NE
74 Twenty-seventh 3N | 2E 4 SW,SW
75 Veterans Park Ranney 4N | 2E 32 SW,SE,SE
collector
76 Victory 3N 1E 27 | NE,NE
77 Vista 3N | 2E 28 | NE,NE,NE
78 Westmoreland 4N 2E 31 NE,NW,SW
79 Willow Lane #1 4N | 2E 32 NW,NW,NW
80 Willow Lane #2 4N 2E 32 NW,SW,NW
81 Willow Lane #3 4N | 2E 32 NW,SW,NW

The SRBA has moved United Water part of the way toward recognition of the 81 APODs
sought in the IMAP Relaunch. The basic principle of APODs was approved by the SRBA Court
and is now res judicata. However, the particular APODs listed in the decrees were locked in
based on circumstances in 1987 and, in the case of four rights, a post-commencement transfer.
And many of United Water’s rights have not been through the SRBA at all. So there is more to
be completed in the IMAP Relaunch. The circumstances in effect in 1987 leading to the more
limited recognition of APODs in the SRBA decrees on the basis of accomplished transfers as of
that date do not constrain this formal transfer and amendment process.

I The APOD condition satisfies the no-injury requirement

Changes to elements of water rights are subject to a no-injury determination. Idaho Code
§ 42-222(1) (transfers of existing rights); Idaho Code § 42-211 (amendments of permits). The
IMAP seeks several types of changes to elements of water rights, the most significant of which is
the addition of APODs. (See discussion above and in United Water s Statement of Issues for
July 24 Status Conference dated July 20, 2012.)

If APODs are approved unconditionally—which is not requested in the IMAP—the water
right holder is allowed to pump any water right from any point of diversion without limitation.
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This means that no other water user, junior or senior, may complain of well interference once the

APODs are approved. If United Water were seeking unconditional APODs, it would face the

challenging task of demonstrating that under no circumstance would pumping from any of the

APODs cause injury to any existing water right.

However, as United Water has made clear from the very outset—over a decade ago—this

is not what it is seeking. This was explained in detail in the 2003 IMAP. That discussion

provided, in part:

2003 IMAP at

UWID currently operates a system of wells that each feed
into a pressurized and interconnected supply system. In addition to
wells and supply lines, the system contains booster pumps,
reservoirs and interties which all act to move water throughout the
system to most efficiently meet the current localized demands.
The current water right descriptions do not recognize this
flexibility—which UWID has built into its system at considerable
cost and with considerable benefits to its customers.

For example, UWID uses its best and most efficient wells
around the clock to meet the base demand of the system. As
demand surges at different locations within the system, additional
wells are electronically activated. The sequence in which the
various wells are used to meet the increased demand is a function
of each well’s quality and its geographic location in relation to the
increased demand. The system maximizes efficiency through a
complex, integrated management system which automatically
responds to fluctuations in demand, maximizes production of the
best wells, stores water, utilizes stored water, and transports water
to different service levels.

By obtaining alternate points of diversion, UWID does not
seek to reallocate water rights among its wells to the detriment of
other aquifer pumpers. UWID simply seeks authorization to move
licensed quantities around to the most efficient well where this can
be done without injury. With this in mind, UWID expects that
each existing well will retain the priority date associated with the
well for purposes of well interference claims.

15-16 (footnotes omitted) (emphasis supplied).
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This, of course, is exactly what the Department recommended for each of United Water’s
SRBA claims that included APODs. The following language became the standard APOD
language for accomplished transfers:

To the extent necessary for administration between points of
diversion for ground water, and between points of diversion for
ground water and hydraulically connected surface sources, ground
water was first diverted under this right at [name of well] located
in [quarter-quarter description].

This precise language was approved by the Special Master, the SRBA Court, and the
Idaho Supreme Court. /n Re SRBA, Case No. 39576, Subcase Nos. 29-00271 et al. (Idaho, Fifth
Judicial Dist., Nov. 9, 2009), denying motion to alter or amend, In Re SRBA, Case No. 39576,
Subcase Nos. 29-00271 et al. (Idaho, Fifth Judicial Dist.April 12, 2010), aff’d, City of Pocatello
v. Idaho, 152 1daho 830, 275 P.3d 845 (2012) (upholding the position of amici curiae regarding
alternate points of diversion). The first of these is reproduced as Exhibit D hereto.

In the SRBA, this APOD language was employed in the context of accomplished
transfers. In the IMAP it will be employed in the context of formal transfers and amendments.
This makes no difference. The accomplished transfer statute contains a no-injury test identical to
that mandated for formal transfers and amendments. '

In City of Pocatello, the Idaho Supreme Court expressly recognized that the APOD
condition was necessary and sufficient to protect against injury:

If Pocatello could have each well be an alternate point of diversion
for each water right without the attached condition, as stated by
IDWR in its supplemental Director’s Report, “the City would be

allowed to withdraw water under its most senior priority water
right from any well location.” Recognizing the transfers without

'® Accomplished transfers are allowed only if “no other water rights existing on the date of the change were
injured and the change did not result in an enlargement of the original right.” Idaho Code § 42-1425(2), see
Fremont-Madison Irrigation Dist. v. Idaho Ground Water Appropriators, Inc., 129 ldaho 454, 457-58, 926 P.2d
1301, 1304-05 (1996) (upholding constitutionality of accomplished transfer statute only because it contains
protections against injury).
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the attached condition would injure junior water rights holders by
diminishing their priorities. The district court did not err in
upholding the attached condition.

City of Pocatello, 152 Idaho at 851, 275 P.3d at 866.

In so ruling, the Court expressly recognized that the condition effectively protected not
only injury based on current conditions but injury based on future changes in APOD use that
might affect existing rights. Quoting the SRBA Court, the Idaho Supreme Court explained:

Specifically, injury to an existing water right is not limited
to the circumstance where immediate physical interference occurs
between water rights as of the date of the change. Injury also
includes the diminished effect on the priority dates of existing
water rights in anticipation of there being insufficient water to
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