
BEFORE THE DEPARTMENT OF WATER RESOURCES 

OF THE STATE OF IDAHO 

IN THE MATTER OF APPLICATIONS ) 
TO APPROPRIATE WATER NOS. 1 PRELIMINARY ORDER 
11-7481 AND 1 1-749 1 IN THE NAME ) 
OF SAM'S HOLLOW WATER 1 
COMPANY 1 

On October 8,2003, a hearing was conducted by the Idaho Department of Water 
Resources @WR) for the contested case created by protests filed against the above applications 
to appropriate water. After considering the testimony, the exhibits, and additional infonnation in 
the files of DWR, the hearing officer ordered that the record be augmented with additional 
information about availability of water in Fish Haven Creek delivered by the Fish Haven Water 
Users Company, and also the means of measurement and administration of future water 
diversions and deliveries for mitigation. After consideration of this infonnation, the hearing 
officer finds, concludes, and orders as follows: 

FINDINGS OF FACT 

1. Application to appropriate water no. 1 1-748 1 was filed with IDWR by Sam's 
Hollow Water Company (Sam's Hollow) on November 8,2001. The application seeks the 
appropriation of ground water for domestic, commercial, and irrigation puxposes for Phase I of 
the Bear Lake Haven Subdivision (the subdivision), located on the up-doping foothills just west 
of Fish Haven, Idaho. 

2. Application to appropriate water no. 11-748 1 proposes the following: 

Total: 1.35 cfs I Period of Use: Year-round 
Points of Diversion: SWSE Section 10 T16S, R43E 

Flow Rate: 
Domestic 1.33 cfs 
Commercial 0.02 cfs 

SESW Section 11 
NWNE Section 15 

Domestic Place of Use: S l f  SE Section 10 T16S, R43E 
SWSE, S 112SW Section I1 
NWNE Section 14 
NE114 Section 15 

Commercial Place of Use: SWSE Section 1 1 T16S, R43E 
NWNE Section 14 

Uses: 
Purpose of Use: Domestic 
Purpose of Use: Commercial 
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3. Afkr publication, application no. 1 1 -748 1 was protested by PacifiCorp, the 
United States Fish & Wildlife Service, and Leon Howell. 

4. Because of a larger dispute about the conjunctive management of ground water 
and surface water in the Bear River Basin, and protests filed against many applications to 
appropriate water, IDWR encouraged the existing water right holders and potential future water 
users to propose a management plan for the administration of existing water rights and the 
processing of new applications to appropriate water in the Bear River Basin. The IDWR delayed 
processing of application no. 1 1-748 1 while the Bear River Management Plan was being 
developed. 

5. On January 11, 2002, Sam's Hollow filed application to appropriate water no. 11- 
749 1. Application no. 1 1-749 1 proposes additional diversion of ground water for domestic use 
in Phase I1 of the subdivision. 

6.  Application no. 1 1 -749 1 proposes the following: 

Flow Rate: 1.22 cfs I Purpose of Use; Domestic 
Period of Use: Year-round 
Points of Diversion: NWSW Section 2 T16S, R43E 

S W  Section 10 
NWNW Section 11 

Place of Use: NWSE, SW114 Section 2 T16S, R43E 
NE114 Section 10 
W1/2NE,NLI2NW Section11 

7. Application no. 1 1-749 1 was not immediately published because of the pending 
proposal for and adoption of the management plan. 

8. On February 24,2003, IDWR adopted a management plan for the Bear River 
Basin. The Bear River Management Plan (hereinafter referred to as "the management plan") is 
made a part of the hearing record, and is incorporated therein. 

9. The management plan provides that existing applications will be considered by 
IDWR if the applicant submits a mitigation plan for depletions of Bear River Basin water. A 
simplified method of satisfying mitigation requirements is detailed on page 7 of the plan. For 
domestic and commercial uses, a cited standard for determining depletions for domestic and 
commercial uses is "Procedures for Estimating Depletions in the Bear River Basin in Idaho" 
prepared by Robert W. Hill mill) o f  Utah State University. This document, referred to in the 
management plan, was amended after the management plan was adopted by IDWR. The latest 
version of the procedural guidelines for determining depletions is dated January 27,2003, and 
was received into evidence as Applicant's Exhibit No. 18. 
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10. Sam's Hollow filed a plan of mitigation to satisfy the additional requirements of 
the management plan. The plan of mitigation followed the guidelines for submitting a simplified 
plan. 

1 I .  After adoption of the management plan, ID WR published notice of application no. 
1 1-749 1. After publication, application no. 1 1-749 1 was protested by PacifiCorp, Bear Lake 
Watch, hc., Leon Howell, and the St. Charles Irrigation Company. 

12. A hearing was conducted on October 8,2003 for the contested case. Prior to 
commencement of the hearing, Bear Lake Watch, Inc. withdrew its protest to application no. I 1 - 
749 1 and the U .S, Fish & Wildlife Service withdrew its protest to application no. 1 1-748 1. 

13. The following exhibits were received into evidence at the hearing, unless 
otherwise noted below. The applicant was the only party that offered exhibits. 

14. At the hearing, PacifiCorp executed a settlement agreement with Sam's Hollow 
that resulted in a withdrawal of its protest. Nonetheless, the parties agreed that PacifiCorp could 
present expert testimony at the hearing that would corroborate some of the information presented 
by the applicant. The settlement agreement was received into evidence as Applicant's Exhibit 
No. 17. 

Applicant's 
Exhibit No. 

1 
2 
3 

4 

5 
6 
7 
8 
9 
10 

1 1  
12 
13 
14 
15 
16 
17 
18 

PRELIMINARY ORDER, Page 3 

Description of the Exhibit 

Articles of Incorporation of Sam's Hollow Wata Company 
Internal Revenue Service Tax Exemption Letter for Sam's Hollow Water Co. 
Development and Opaating Agreement lxtween Sam's Hollow Water Co. and C. Howard 
Johnson 
Agreement between Fish Haven Warn Users Co., Sam's Hollow Water Co., and C. Howard 
Johnson 
Plats, maps, and aerial photos of the proposed development 
Application for Permit no. 1 1-0748 1 and supporting documents 
Application for Permit no. 1 1 -0749 1 and supporting documents 
Affidavit of Glen Transtrum 
Affidavit of Hulme Dunford 
Guidelines for Mitigation of New Groundwater Development in the Lower Bear River Bash 
in Idaho 
Well Pumping Test Reports 
Nor oflered into Evhience 
Fish Haven Water Users Co. Water Shares & Water Availability 
Depletion Analysis and Narrative 
Not offered in evidence 
Letter Requesting Change of Ownership of Stock Certificates 
Settlement Agreement 

I Procedures for Depletion by Robert W. Hill, January 27,2003 



15. Connie Gerdis (Gerdis), a p m e r  in the Bear Lake Haven development, estimated 
that total build-out of the proposed development will take approximately 20 years. Gerdis also 
stated, however, that total build-out may take longer than 40 years. 

16. Gerdis testified that C. Howard Johnson (Johson), his partner and principal 
developer of the subdivision, owns approximately 700 acres on the slopes west of Fish Haven 
that are proposed for the Bear Lake Haven development. He also testified that Johnson owns 
140.5 shares of stock in the Fish Havm Water Users Company. The Fish Haven Water Users 
Company is a non-profit corporation that delivers surface water diverted from Fish Haven Creek 
to its shareholders. The Fish Haven Water Users Company claims it perfected a right through 
beneficial use of the water born Fish Haven Creek. The company filed a statutory claim for its 
use of water, numbered in DWR files as 11 -4022. 

17. Statutory claim no. 1 1-4022 was filed by Fish Haven Water Users Company under 
Idaho Code 5 42-243 as a water right perfected by beneficial use. Claim no. 11-4022 asserts a 
right to divert 29.6 cfs h m  Fish Haven Creek and a spring tributary to Fish Haven Creek for tbe 
irrigation of 12 1 2 acres. The lands proposed for development in the subdivision lie within the 
area served by Fish Haven Water Users Company. 

1 8, Dr. Charles Brockway (Broclnvay) testified that approximately 120 acres are 
irrigated with Fish Haven Water Users Company water within 700 acres owned by Johnson, and 
proposed for development. Johnson owns approximately 1.1 shares per irrigated m e .  

19. The mitigation plan offered by Sam's Hollow proposes retirement of irrigated 
acreage as the proposed subdivision develops. The portion of Johnson's Fish Haven Water 
Users Company water that would have inigated the retired acreage wiU be deliver4 to Bear 
Lake. 

20. Sam's Hollow, Fish Haven Water Users Company, and Johnson, executed an 
agreement in which Fish Haven Water Users Company consents to the use of a portion of its 
water right for mitigation purposes. The agreement was received into evidence as Applicant's 
Exhibit No. 4. The agreement requires that any water used for mitigation must continue to be 
diverted through the ditches of the Fish Haven Water Users Company as the water has 
traditionally been delivered and that Johnson must follow the traditional scheme of rotation. 
Once the mitigation water has been hverted through the Fish Haven Water Users Company 
ditches, it will be delivered to Bear Lake. 

21. Fish Haven Water Users Company delivep water to its shareholders through five 
ditches. The locations of the ditches are depicted on Applicant's Exhibit No. 5. Three ditches 
divert water from the north bank of Fish Haven Creek. The northem ditches in upstream-to- 
downstream order are: Upper North Ditch, # 1 North Ditch, and #3 North Ditch. Two ditches 
divert water from the south bank of Fish Haven Creek. The southern ditches in upsbeam-to- 
downstream order are: Upper South Ditch, and #2 South Ditch. 
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22. Water delivered to Johnson is diverted from the north side of the creek through 
the Upper North Ditch, the #1 North Ditch, and the #3 North Ditch. Johnson owns shares 
associated with each ditch as follows: 

Upper North Ditch 99.5 shares of stock 
#1 North Ditch 20 shares of stock 
#3 North Ditch 21 shares of stock 

23, At full build-out, Brockway determined that Sam's Hollow must reduce its 
consumption of surface water by 110 acre-feet. Based on the procedures for estimating 
depletions developed by Hill, Sam's Hollow would be required to cease irrigating 90 of the 120 
acres presently irrigated. 

24. The mitigation plan offered by Sam's Hollow contemplates a staged retirement of 
irrigated acreage and delivery of surface water to Bear Lake to compensate for the staged 
development. As additional homes are built, and the diversion of ground water increases, 
additional surface water will be delivered to Bear Lake. 

25. The mitigation plan proposes measurement of ground water diverted to the 
developed portion of the subdivision, a measurement of surface water diverted and delivered to 
the subdivision, and measurement of the amount of water delivered to Bear Lake for purposes of 
mitigation. 

26. Robert W. Hill testified that on July 30,2003, he measured the flow in Fish 
Haven Creek above dl diversions. The measured flow was 5.39 cubic feet per second. 

27. Information about historical flows and patterns of diversion was presented from 
three sources: Leon Howell, Glenn Transtrum (Transm), J. Hulme Dunford p u n  ford), and 
Brockway. Leon Howell testified directly from his personal knowledge and observations. 
Information from Trmtrum and Dunford was submitted as affidavits. The &idavits were 
received into evidence after the protestants stipulated to their admission. Transtrum and Dunford 
did not testify. Finally, Brockway testified about hstorical flows and patterns of delivery aRer 
talking to Leon Howell and other shareholders or officers of Fish Haven Water Users Company. 

28. Dunford farmed and irrigated the Johnson property from 1 982 through 1997. 
Transtrvm farmed and irrigated the Johnson property from 1 998 through 2003. Both affidavits 
contain verbatim statements about historical flows and patterns of diversion: 

The number of water turns available throughout the summer varied depending on 
the amount of water available in Fish Haven Creek based on runoff conditions. In 
good years, the Company was able to keep all ditches full and there was ample 
water to supply irrigation needs. During poor years and particularly during the 
later summer months as the water dropped, the available water would be rotated 
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or alternated through the various ditches so shareholders would receive their 
proportionate share. 

29. h n  Howell (Howell) is a lifelong resident of Fish Haven and is a user of water 
delivered by Fish Haven Water Users Company. Howell has been acquainted with water 
deliveries in Fish Haven Water Users Company for approximately 70 years. Howell currently 
serves as the secretary of the Fish Haven Water Users Company. 

30. Howell testifisd that, historically, water was only available to deliver the full 
amount of water to all the ditches for the entire irrigation season approximately one year in every 
twenty years. He testifisd that, at the beginning of the irrigation season, Fish Haven Creek water 
is initially delivered to one ditch. When flows in Fish Haven Creek begin to rise, water is turned 
into two ditches, then three ditches, and so on, until all the ditches are receiving sufficient water. 

31. Howel1 testified that, as flows in Fish Haven Creek decline, water is no longer 
delivered to all the ditches. Depending on available flow in Fish Haven Creek, diversion of 
water into one, two, three, or four ditches may be cut off. Water is rotated between the ditches 
when there is insufficient flow in Fish Haven Creek to fill all five ditches. 

32. Howell expressed concern that there will not be sufficient water to mitigate for the 
water uses of the subdivision. Howell testified that, during some years, water was taken out of 
the upper ditches, and the upper north and upper south ditches received absolutely no water the 
entire year. 

33. Howell testified that, when water is delivered to a ditch operated by the Fish 
Haven Water Users Company, the water users who receive water k m  the ditch each divert the 
entire flow of the ditch for three hours for every share they own that is designated to that ditch. 
When one of the water users finishes irrigating for the allotted time based on the number of . 
shares he owns in the ditch, the next water user, in turn takes all the water in the ditch for his 
allotment. 

34. Howell testified that during 2003, the water users were able to fully rotate the 
water four times. He testified that in 2002, the water users were only able to fully mtate the 
water three times. 

35. Howell testified that, during the 2003 irrigation season, Fish Haven Water Users 
Company diverted water in all of its ditches for 1 7 days. Water was rotated between the ditches 
the remainder of the irrigation season. 

36. Howell's testimony indicated that the season for irrigation begins as early as April 
15 th, and extends until approximately October 15th. 

3 7. The affidavits of Dunford and Trans- can probably be reconciled with the 
testimony of Howell. Nevertheless, the hearing officer finds that the af3davits reflect optimism 
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or alternated through the various ditches so shareholders would receive their 
proportionate share. 

29. Leon Howell (Howell) is a lifelong resident of Fish Haven and is a user of water 
delivered by Fish Haven Water Users Company. Howell has been acquainted with water 
deliveries in Fish Haven Water Users Company for approximately 70 years. Howell currently 
serves as the secretary of the Fish Haven Water Users Company. 

30. Howell testified that, historically, water was only available to deliver the full 
amount of water to a11 the ditches for the entire irrigation season approximately one year in every 
twenty years. He testified that, at the b e e g  of the irrigation season, Fish Haven Creek water 
is initially delivered to one ditch. When flows in Fish Haven Creek begin to rise, water is turned 
into two ditches, then three ditches, and so on, until all the ditches are receiving suficient water. 

3 1. Howell testified that, as flows in Fish Haven Creek decline, water is no longer 
delivered to all the ditches. Depending on available flow in Fish Haven Creek, diversion of 
water into one, two, three, or four ditches may be cut off. Water is rotated between the ditches 
when there is insufficient flow in Fish Haven Creek to fill all five ditches. 

32. Howell expressed concern that there will not be sufficient water to mitigate for the 
water uses of the subdivision. Howell testified that, during some years, water was taken out of 
the upper ditches, and the upper north and upper south ditches received absolutely no water the 
entire year. 

33. Howell testified that, when water is delivered to a ditch operated by the Fish 
Haven Water Users Company, the water users who receive water fhm the ditch each divert the 
entire flow of the ditch for three hours for every share they own that is designated to that ditch. 
When one of the water usas finishes irrigating for the allotted time based on the number of - 
shares he owns in the ditch, the next water user, in turn takes all the water in the ditch for his 
allotment, 

34. Howell testified that during 2003, the water users were able to fully rotate the 
water four times. He testified that in 2002, the water users were only able to fully rotate the 
water three times. 

35. Howell testified that, during the 2003 irrigation season, Fish Haven Water Users 
Company diverted water in all of its ditches for 17 days. Water was rotated between the ditches 
the remainder of the irrigation season. 

36. Howell's testimony indicated that the season for irrigation begins as early as April 
15th, and extends until approximately October 15th. 

37. The affidavits of Dunford and Transtrum can probably be reconciled with the 
testimony of Howell. Nevertheless, the hearing officer finds that the affidavits reflect optimism 
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about the water supply not portrayed in Howell's testimony. To the extent there is any conflict 
between Howell's testimony and tke statements of Dunford and Transtrum, the hearing officer 
finds Howell's testimony more persuasive because: (a) the statements of Dunford and Trans- 
were verbatim, indicating that they did not individually write the language, @) there is no 
evidence that Dunford and Transtrum have the intimacy and exposure to the delivery system that 
Howell has, (c) the statements by Dunford and Transtrum lacked the specificity of Howell's 
testimony, and (d) Dunford and Trans- did not testify and were not subject to examination. 

38. During good water years, water flows in Fish Haven Creek are sufficient to 
deliver water in all of the ditches simultaneously for most or all of the irrigation season. Howell 
estimated that a good water year occurs about once in every 20 years. . 

39. During typical water years, water is delivered simultaneously through all five 
ditches during the high spring runoff, and when the high flows diminish, water diverted from 
Fish Haven Creek is rotated between the five ditches, sometimes several at a time, and 
sometimes one at a time. 

40, During some poor water years, flows in Fish Haven Creek may be so low that the 
Upper North Ditch and the Upper South Ditch do not receive any water and the other ditches may 
have a very limited water supply. 

4 1. Howell testified that the organizers of the Fish Haven Water Users Company 
intended to issue one share of stock for each of 1,426 acres. 

42. Leon Howell testified that assessments were paid in 2003 for the following shares 
of stock dedicated to the following ditches: 

Upper North Ditch 249.5 shares 
#3 North Ditch 255.42 shares 
#1 North Ditch 133.75 shares 
Upper South Ditch 325.84 shares 
#2 South Ditch 318.51 shares 

Total Assessed Shares 1,283.02 shares 

43. Brockway prepared Applicant's Exhibit No. 13 to estimate the availability of 
water in Fish Haven Creek. Applicant's Exhibit No. 13 was revised in response to the order to 
augment the record. In computing the estimates, Brockway used information gleaned h m  
discussions with officers of, or water users of water delivered by Fish Haven Water Users 
Company, or his own field reconnaissance observations. No numerical data was gathered or 
measured to compute values in Applicant's Exhibit No. 1 3. 



44. In the amended Applicant's Exhibit No. 13, Brockway uses the value of three 
hours of water delivery to each shareholder and the number of assessed shares assigned to each 
ditch as a basis to compute total time for all the water users diverting water from one of the 
ditches to rotate through one cycle of deliveries on the ditch. Brockway used the number of 
Johnson's shares allocated to each ditch to compute the time Johnson would be entitled to 
receive water during a rotation cycle in each ditch. Finally, Brockway also conservatively used 
an irrigation season of 150 days, which is well within the irrigation season estimated by Howell. 

45. Other assumptions are not clear, however. Brockway states "Rotation Schedule 
3 1 days to rotate to all users." The information submitted to augment the record implies that the 
3 1 days is an approximate rotation period if water is being diverted into all the ditches. This 
implication is also supported by the 3 1.19 days of rotation for the Upper North Ditch and the 
3 1.93 days of rotation for the #3 Ditch. The exclusion of the south ditches also implies that 
Brockway's calculations assume all of the ditches are receiving water simultaneously. 

46. The rotation period for one cycle in #1 North Ditch is 16.72 days, approximately 
half the time of the rotation cycles for the other northern ditches. If the assumption is that all of 
the ditches are receiving water, then the water users receiving water in the #1 North Ditch would 
receive approximately twice as much water over the irrigation season per share of stock as a 
water user owning shares in the Upper North Ditch and the #3 North Ditch. This disparity is 
reflected in Brockway's calculations of the time Jahnson is entitled to water in the #1 North 
Ditch and the volume of watm he is entitled to receive during an irrigation season. 

47. Brockway's computations do not take into account Howell's testimony that: (a) 
the water is rotated between ditches in low water years, (b) in 2002, the water was rotated three 
times for all the users and four times in 2003, and (c) there are some years when there is no water 
delivered to the Upper North Ditch and Upper South Ditch, 

48. Finally, Brockway assumes flow rates for each of the ditches to calculate possible 
total annual volumes of water. In the amended Applicant's Exhibit No. 13, he introduced a flow 
rate of 0.59 into each ditch to show that, even at a significantly rduced flow rate, there would be 
sufficient water volume for mitigation proposed by Sam's Hollow. 

49. Brockway's estimates may be within reasonable ranges for a high water year or 
even a typical year. The hearing officer finds that the Applicant's Exhibit No. 13 does not 
reasonably estimate water availability for low water years because the estimates assume: (a) there 
is flow in a11 of the ditches all of the time, (b) some shares of stock are entitled to significantly 
more water over the course of the irrigation season than other shares of stock, (c) the number of 
rotations in his calculations exceed the number of rotations during the past two years, and (d) the 
testimony of Howell that water is sometimes not delivered at all to the Upper North Ditch. 

50. Domestic water users are the least tolerant of all water users in accqting water 
shortages. As a result, water availability, both for the ground water supply and the surface water 
mitigation, should approach certainty. Estimates of water availability for mitigation should be 
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based on the minimum available water. Applicant's Exhibit No. 13 does not adequately &mate 
these minimum values. The hearing oficer will not consider Applicant's Exhibit No. 13 in 
reaching a decision. 

5 1. Nonetheless, the hearing officer finds that Johnson owns sufficient shares of stock 
in Fish Haven Water Users Company to deliver the quantity of water needed for mitigation in 
most years. This conclusion is based on the testimony of Howell and the a&vits of Dunford 
and Transtmm. 

52. Sam's Hollow drilled two test wells within the proposed Phase I of the 
subdivision. Brockway tested both of these wells by conducting a step-interval pump test. By 
measuring drawdowns in the wells and corresponding drawdowns in a well near well number 
one, Brockway estimated the characteristics of the aquifer and the impacts on other wells. 

53. Brockway testif ed that the nearest domestic well is 1,000 feet away, and 
according to computations using the Tyce equation, the drawdown impacts on this and other 
wells would be negligible. 

54. Brockway testified that the aquifer in the area is similar to the aquifers south of 
the proposed development in the Bear Lake West Subdivision. Based on his analysis and 
experience with the Bear Lake West wells, Brockway testified that the aquifer at the location of 
the proposed wells would produce sufficient water to supply the quantities for the purposes 
sought by the applications. 

55. Gadis testified that he and his partner, Johnson, own the land upon which the 
development is proposed without debt or encumbrance, and that Johnson and he have sufficient 
cash to develop the property. 

56. The Bear Lake Haven Subdivision has been presented to the Bear Lake County 
Planning and Zoning Commission for a conditional use permit under the Bear Lake County 
zoning ordinances. The planning and zoning commission has expressed favorable support for the 
subdivision. Acquisition of the water righi is the fmal step for approval of the conditional use 
permit. 

57. A portion of the subdivision is located within the Fish Haven Sewer District. The 
portion of the subdivision within the sewer district most closely bordem U.S. Highway 89, 
approximately one-quarter mile west of the north-south highway. Homes within the sewer 
district will be sewed by the sewer district. The sewage fiom residences outside the sewer district 
will be discharged to septic systems. The lot sizes of homes outside the sewer district will all 
exceed three acres. The residential lots must be at least ?h acre in surface area for septic tank 
approval, and then only if soil conditions are favorable. 
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5 8. Gerdis and Alex Hudson, an engineer hired to track the development, both 
testified that the subdivision and the additional homes would economically benefit Bear Lake 
County and the surrounding area. 

59. Gerdis testifid that Sam's Hollow would be controlled and operated by Johnson 
until it can be turned over to a homeowners association. After the corporation is turned over to 
the association, the association will be responsible for the monitoring and mitigation required by 
the offered mitigation plan. 

60. Howell and Glen Rich both expressed concm about the ability of the 
homeowners association to properly measure, monitor, repair the measuring devices, record the 
measurements, and properly report them. They expressed concem that the homeowners 
association would not be willing to curtail water use to the domestic units during times of 
shortage, and that D W R  would not have the resources to administer in times of shortage. 

61. Water Disbict No. 1 1, Bear River, was created to administer and regulate the 
waters of the Bear River. Fish Haven Creek is included in Water District No. 11 as a stream 
tributary to the Bear River. 

CONCLUSIONS OF LAW 

1. Idaho Code $ 42-203A states in pertinent part: 

In all applications whether protested or not protested, where the proposed use is 
such (a) that it will reduce the quantity of water under existing water rights, or @) 
that the water supply itself is insufficient for the purpose for which it is sought to 
be appropriated, or (c) where it appears to the satisfaction of the director that such 
application is not made in good faith, is made for delay or speculative purposes, or 
(d) that the applicant has not sufficient financial resources with which to complete 
the work involved therein, or (e) that it will conflict with the local public interest 
as defined in section 42-202B, Idaho Code, or (0 that it is contrary to conservation 
of water resources within the state of Idaho, or (g) that it will adversely affect the 
local economy of the watershed or local area within which the source of water for 
the proposed use originates, in the case where the place of use is outside of the 
watershed or local ma where the source of water originates; the director of the 
department of water resources may reject such application and refuse issuance of a 
permit therefor, or may partially approve and grant a permit for a smaller quantity 
of water than applied for, or may grant a permit upon conditions. 

2. The applicant bears the burden of proof for the factors D W R  must consider in 
Idaho Code 3 42-203A. 
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3. The drawdown analysis and evaluation of the aquifer by Charles Brockway 
established that the proposed appropriations of ground water would not injure other water rights 
authorizing the use of ground water in the Fish Haven area. 

4. The evaluation of water availability in the aquifer by Charles Brockway 
established that there is sufficient ground water to supply the quantities of water sought by the 
applications. 

5 .  Based on the testimony of Connie Gexdis, the applicant has sufEcient financial 
resources to complete the project. 

6 .  The applicant has expended significant resources in acquiring the property, 
surveying, preparing proposed development documents, and submitting the documents to the 
Bear Lake County authorities. The application is not filed for purposes of delay or in bad faith. 

7. The effects on the public water resource of supplying ground water for domestic 
purposes related to recreation4 properties in Bear Lake County is consistent with the local public 
interest as defined by Idaho Code 42-202B(3). 

8. Sam's Hollow will employ methods of water application that will conswe the 
warn  of the state of Idaho. 

9. The Bear River Management Plan requires that an applicant mitigate the general 
Bear River hydrologic system for depletions to the surface water sources in the drainage. 

10. The mitigation plan proposed by Sam's Hollow satisfies the general requirements 
of the management plan. Assumptions underpinning the plan are overly optimistic, however. 
The proposed mitigation plan assumes an adequate supply of surface water in Fish Haven Creek 
to supply the 120 acre feet to Bear Lake after full build-out. The testimony of Leon Howdl and 
Stan Rich established that, during low water years, there might not be sufficient surface water to 
mitigate l l l y  for depletions caused by the proposed ground water withdrawals. 

11. Domestic users of water do not tolerate curtailment of their domestic uses of 
water. The domestic user's expectation of a continuous water supply increases the Ievel of 
certainty when IDWR considers whether the water supply is sufficient for the purpose sought. 

12. Lackofcertaintyofmitigationsupplywaterisnotacauseforrejectionofthe 
application, however, greater certainty can be established by conditions of approval. 

13. Certainty can be provided by requiring early forecasting and forced curtailment 
based on the forecasts. Certainty can also be provided by preparation of a water management and 
operation plan for the development and the homeowner's association. 
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14. Idaho Code $42-  108 authorizes a change in nature of use of a water right. 
Section 42- 1 08 states, in pertinent part: 

Any person desiring to make such change of .  . . nature of use of water shall make 
application for change with the department of water resources under the 
provisions of section 42-222, Idaho Code. After the effective date of this act, no 
person shall be authorized to change the . . . nature of use . . . of water unless he 
has first applisd for and received approval of the department of water resources 
under the provisions of section 42-222, Idaho Code. 

15. Idaho Code 4 42-222 describes the details of an application for transfer and the 
factors that must be considered by IDWR in reviewing a proposed transfer. 

16. Idaho Code 8 42-1 764(1) states that: "[t]he approval of a rental of water from the 
water supply bank may be a substitute for the transfer proceeding requirements of section 42-222, 
Idaho Code. 

17. Idaho Code § 42-607 states, in pertinent part: 

It shall be the duty of said watermaster to distribute the waters of the public 
stream, streams or water supply, comprising a water district, among the several 
ditches taking water therefrom according to the prior rights of each respectively, 
in whole or in part, and to shut and fasten, or cause to be shut or fastened, under 
the direction of the department of water resources, the headgates of the ditches or 
other facilities for diversion of water h m  such stream, streams or water supply, 
when in times of scarcity of water it is necessary so to do in order to supply the 
prior rights of others in such stream or water supply; provided, that any person or 
corporation claiming the right to the use of the waters of the sbeam or water 
supply comprising a water district, but not owning or having the use of an 
adjudicated or decreed right therein, or right therein evidenced by permit or 
license issued by the department of water resources, shall, for the purposes of 
distribution during the scarcity of water, be held to have a right subsequent to any 
adjudicated, decreed, permit, or licensed right in such stream or water supply, . . . . 
1 8. If the claim to water right no. 1 1-4022 were regulated by the watermaster of the 

Bear River, all permitted, licensed, and decreed water rights bearing priority dates later than the 
priority date asserted by claim no. 11-4022 would be delivered before any water would be 
delivered for claim no. 11-4022. In times of shortage and regulation of water rights in the Bear 
River Bash, water right no. 1 1-4022 could be curtailed. 
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ORDER 

IT IS HEREBY ORDERED that applications to appropriate water nos. 1 1 -748 1 md 1 1 - 
7491 are APPROVED subject to the following conditions: 

1. Proof of application of water to beneficial use shall be submitted on or before 
May 1,2009. 

2. Subject to all prior water rights. 

3. Pmject construction shall commence within one year from the date of permit 
issuance and shall proceed diligently to completion unless it can be shown to the satisfaction of 
the Director of the Department of Water Resources that delays were due to circumstances over 
which permit holder had no control. 

4. Prior to diversion of water under this right and prior to construction of any 
additional wells a water management and operation plan for Sam's Hollow and any successor 
must be submitted in writing and approved in writing by IDWR. The water management and 
operation plan shall contain the following components: (a) a description of a method for 
forecasting f l~ws  in Fish Haven Creek using measured Fish Haven Creek data or data fmm a 
comparable basin; (b) a fixed date each year, no later than April 1, when the volume of water to 
be diverted under this right during the upcoming year is declared and the forecasted streamflows 
will be compared to projected water use within the subdivision and; (c) a description of 
curtailment or other water conservation measures that will be employed in times of mitigation 
water shortages, and how water users will be notified prior to May 1 about restricted water use in 
the year of predicted shortage; (d) a description of how the curtailment and conservation 
measures will be monitored and enforced; (e) a description of the entire flow path of mitigation 
water, includmg ditches, pipes, culverts, control structures, and how the system will operate, ' 
beginning at the diversion h m  the Upper North Ditch, the #1 North Ditch, and the #3 North 
Ditch, and ending at the discharge to Bear Lake; (0 a specific description and the location of 
each measuring device and how each measuring device will be installed and maintained; (g) a 
description of the frequency of measuring, comparing, and reporting; Ch) a list of those to whom 
the reports will be submitted; (i) the identity of the specific officer, by title, in the association or 
corporate organization, that will be responsible for the oversight of system operation; and Ij) an 
alternate plan for mitigation water or curtailment should statutory claim no. 1 1-4022 ever be 
curtailed by the water master of the Bear River. In addition, the water management and 
operation plan shall also contain an operations manual for the benefit of employees working for 
Sam's Hollow that describes duties relative to operation, monitoring, and reporting. 

5 .  The water management and operation plan must incorporate the components of 
the Settlement Agreement with Paci fiCorp, dated October 7,2003, related to water delivery, 
measurement, reporting, and retirement of irrigated acreage as the Bear Lake Haven Subdivision 
develops. 
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6.  The provisions of the water management and operation plan will be incorporated 
as conditions of the permit to appropriate water. Failure of the permit holder to adhere to the 
provisions of the operation plan, including having an active and available officer of the 
association assigned to oversee the water management and operations plan, is cause for IDWR to 
issue a notice of violation andlor cease and desist order to the permit holder, and to cancel the 
permit to appropriate water. The provisions of the water management and operation plan may be 
amended without amending the water right permit under Idaho Code § 42-2 1 1 ,  but all changes 
must be approved in writing by IDWR. 

7. The use of water diverted by Fish Haven Water Users Company under water right 
no. 1 1-4022 for mitigation purposes must be represented by (a) an approved transfer recognizing 
the change in nature of use from irrigation to mitigation, or (b) an approved lease of a portion of 
water right no. 1 1 -4022 to the Idaho Water Supply Bank for mitigation purposes. Diversion and 
use for mitigation without written approval by DWR will be an illegal diversion of water. 

8. Use of water under this right will be regulated by a watmaster with 
responsibility for the dishbution of water among appropriators within a water district. At the 
time of this approval, this water right is within State Water District No. 11. 

9. Right holder shall comply with the drilling pennit requirements of Section 42-23 5, 
Idaho Code and applicable Well Construction Rules of the Department. 

10. The inigtion occurring under this domestic we shall not exceed % acre. within eacb 
platted subdivision lot upon which a home has been constructed. This right does not provide for 
irrigation of common areas or for irrigation of lots upon which homes have not been constructed. 

1 1. Domestic use is for 63 homes, 256 condominium units, and 4 commercial units under 
water right no. 1 1 -748 1, y d  24 1 homes under water right no. 1 1-749 1. 

4 Dated this 23 ay of April, 2004. 

Gary s~&& 
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