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STATE OF IDAHO ) 
)ss 

County of Bonneville ) 

I, Luke H. Marchant, do solemnly swear or affirm that the testimony given in this sworn 

statement is the truth, the whole truth, and nothing but the truth, that is made upon my personal 

knowledge, and that I would so testify in open com! if called upon to do so. 

Being so sworn I depose and say: 

1. I am an attorney licensed to practice law in the State of Idaho and I am one of the attorneys 

representing the Plaintiffs in this action. 

2. Attached hereto as Exhibit A is a true and correct copy ofDistrictJudge John M. Melanson' s 

Order Granting Motion to Dismiss Petition for Writ of Mandate. 

3. Attached hereto as Exhibit B is a true and correct copy of Chapter 3 8 of the 1997 Idaho 

Session Laws. 

4. Attached hereto as Exhibit C is a true and correct copy of the State ofidaho's Memorandum 

in Support of the State ofldaho's Motion for Partial Summary Judgment RE: Milner Zero 

Minimum Flow. 

DATED this }Lday of February, 2010. 

Luke H. Marchant, Esq. 
HOLDEN, KIDWELL, HAHN & CRAPO, P.L.L.C. 

SUBSCRIBED AND SWORN TO before me this /Jffiday of February, 2009. 

Notary Public for Idaho 
Residing at Idaho Falls, Idah/4 

4 My Commission Expires: • ,~ Z d}t::)16 
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thereon, a true and correct copy thereof on this /p{"fay of February, 2010. 

DOCUMENT SERVED: AFFIDAVIT OF LUKEH. MARCHANT IN SUPPORT OF UPPER 
SNAKE WATER USERS' AND GROUND WATER DISTRICTS' 
MOTION FOR SUMMARY JUDGMENT 
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Victoria Wigle 
Idaho Department of Water Resources 
PO Box 83720 
Boise, Id 83720-0098 
victoria.wigle@idwr.idaho.gov 

Honorable Gerald F. Schroeder 
Hearing Officer 
(Home Address) 
fcjschroeder@gmail.com 

John Rosholt 
Travis Thompson 
Barker Rosholt 
113 Main Ave. West, Ste. 303 
Twin Falls, ID 83301-6167 
jar@idahowaters.com 
tlt@idahowaters.com 

Randall C. Budge 
Thomas J. Budge 
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Exhibit A 



flECEIVED 

JAN e S 2GG3 

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF JEROME 

NORTH SIDE CANAL COMP ANY and) 
TWIN FALLS CANAL COMPANY, ) 

Petitioners, 

vs. 

David R. Tuthill, Jr., in his official 
Capacity as Director of the Idaho 
Department of Water Resources, and 
THE IDAHO DEPARTMENT OF 
WATER RESOURCES, 

Respondents. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No.: CV 2007-1093 

ORDER GRANTING MOTION TO 
DISMISS PETITION FOR WRIT OF 
MANDATE 

I. PROCEDURAL HISTORY 

On September 26, 2007, the North Side Canal Company and Twin Falls Canal Company 

( collectively as "Petitioners"), through counsel of record Barker Rosholt & Simpson LLP, filed a 

Petition for Peremptory Writ of Mandate ("Petition") petitioning the Court to issue a writ of 

mandate compelling the Idaho Department of Water Resources ("IDWR" or "Department") and 

its Director David R. Tuthill Jr. (collectively as "Respondents") to void the Director's September 

5, 2007, Order; to close any protest or comment period; and to issue a license to the Petitioners in 

accordance with Respondents' statutory duties as defined by Idaho Code§ 42-219. Also on 

September 26, 2007, the Petitioners filed an Application for Alternative Writ of Mandate. 

ORDER GRANTING MOTION TO DISMISS 
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On the same date, the Honorable John K. Butler filed an Order of Disqualification. The 

case was assigned to the undersigned judge on October 1, 2007, in his capacity as District Judge 

for the Fifth Judicial District and not in his capacity as Presiding Judge of the Snake River Basin 

Adjudication. 

On October 10, 2007, this Court issued an Order Denying Petition/or Alternative Writ 

of Mandate. 

On November 6, 2007, the Respondent's filed a Motion to Dismiss pursuant to l.R.C.P. 

12(b)(l) and (6), together with a Memorandum and Affidavit in Support. 

On December 14, 2007, the Petitioners filed a Response to Respondents' Motion to 

Dismiss. 

A hearing was held on the Motion to Dismiss on December 21, 2007. At the conclusion 

of the hearing, the Court took the matter under advisement. Also on December 21, 2007, the 

Respondents filed an Answer. Following the hearing, the Court received anAmicus Brief, 

together with a supporting affidavit, filed on behalf of Mud Lake Water Users, Independent 

Water Users, Jefferson Canal Company, Monteview Canal Company, Producers Canal 

Company, Fremont-Madison Irrigation District and Eastern Idaho Water Rights Coalition 

( collectively as "Amici"). 

IL MATTER DEEMED FULLY SUBMITTED FOR DECISION 

Oral argument occurred in this matter on December 21, 2007. The parties did not request 

the opportunity to submit additional briefing, and the Court does not require any additional 

briefing on this matter. Therefore, this matter is deemed fully submitted for decision the next 

business day, or December 24, 2007. 

Ill. FACTS 

On March 30, 1977, the Petitioners filed an Application for Permit with IDWR to 

appropriate water from the Snake River for year-round hydropower production at the Milner 

power plant at a rate of diversion up to 12,000 cfs. Notice was published in accordance with 

ORDER GRANTING MOTION TO DISMISS 
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Idaho Code § 42-201. As no protests were filed a pennit was issued to the Petitioners on June 

29, 1977 ("Milner Pem1it"). 

The deadline for filing proof of beneficial use under the petmit was originally June 1, 

1982. As a result of delays, the Petitioners sought and received deadline extensions in 1982, 

1987, 1990, and 1992. Prior to seeking an extension of the 1987 deadline, the Swan Falls 

Agreement was executed and the Legislature passed Idaho Code § 42-203B, which among other 

things authorized IDWR to subordinate hydropower rights to future upstream consumptive uses. 

As a result, in 1987 when the Petitioners sought the second extension, the Chief of Operations 

Bureau for IDWR, L. Glen Saxton, notified the Petitioners that the granting of the extension 

would be conditioned on the Petitioners acceptance of the following subordination provision: 

The rights for the use of water acquired under this permit shall be junior and 
subordinate to all other rights for the use of water, other than hydropower, within 
the state ofldaho that are initiated later in time than the priority of this permit and 
shall not give rise to any right or claim against any future rights for the use of 
water, other than hydropower, within the state of Idaho initiated later in time than 
the priority of this permit. 

Attachment G to Petition. 

In a letter dated May 8, 1987, cotmsel for Petitioners raised the following concern with 

the proposed condition: 

At the time of the issuance of the Hells Canyon license, the subordination was to 
irrigation of lands and other beneficial consrunptive uses in the Snake River 
Water Shed. In your proposed language, non-consumptive uses such as 
groundwater recharge could take the total flows of the upper Snake available to 
the Milner Power Plant and put them underground eliminating any generation at 
the project. The language would also facilitate a non-consumptive diversion of 
water above the project for fish propagation or some other non-consumptive 
purpose with the return of the water below the project. Finally, the language 
would facilitate a diversion of surplus flows of the Snake River to the Bear River 
Basin for any purpose. 

Attachment H to Petition. Counsel for Petitioners then proposed the following amendments to 

the condition: 

The rights for use of water acquired under this permit shall be junior and 
subordinate to all other rights for the consumptive beneficial use of water, other 
than hydrdpower and groundwater recharge within the Snake River Basin of the 
State of Idaho that are initiated later-in-time than the priority of this permit and 
shall not give rise to any right or claim against any future rights for the 
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consumptive beneficial use of water, other than hydropower and groundwater 
recharge within the S\iake River Basin of the State of Idaho initiated late-in-time 
than the priority of this permit. 

Id. ( emphasis added). 

In a letter dated November 18, 1987, the Respondents notified the Petitioners that they 

would use the amended language proposed by counsel for Petitioners as a condition of approval 

on the extension request. This is the condition that appears in the Milner Permit. 

On October 29, 1993, the Petitioners submitted proof of beneficial use for 5,714.7 cfs, of 

the 12,000 cfs for which application was originally made. Since that time the Petitioners have 

relied on the Milner Permit and have been beneficially using water under the pennit. 

In 2006 and the spring of 2007, the Petitioners verbally requested that the Respondents 

issue a license for the Milner Penni!. On September 5, 2007, in response to the Petitioners' 

request, the Respondents issued a Notice of Intent to Issue License. Attachment P to Petition. 

The Notice of Intent set forth the background and status of the Milner Permit and then provided, 

in relevant part: 

Proof of beneficial use having been submitted tmder the permit, the 
Department is prepared to issue a license for the water right pursuant to Idaho 
Code § 42-219. Counsel for Pennit Holders have orally requested that the 
Respondent issue a license for the water right. 

The Department received written requests for notice of an opportunity to 
be heard on the fonn of the subordination condition to be included in the license 
for Water Right No. 01-7011 from the Bingham Ground Water District on 
January 11, 2007; from the Idaho Ground Water Appropriators, Inc. on February 
7, 2007, for and on behalf of its ground water districts and other members, 
represented by the law finn of Racine Olson Nye Budge & Bailey, Chartered; and 
from the Mud Lake Water Users, Independent Water Users, Jefferson Canal Co., 
Monteview Canal Co., and Producer's Canal Co., on April 16, 2007, represented 
by the law firm of Holden Kidwell, Hahn & Crapo, P.L.L.C. 

NOW THEREFORE NOTICE IS HEREBY GIVEN that the Department 
will accept and consider written Comments from the Permit Holders and other 
interested persons or entities addressing the fonn of the subordination condition 
that should be included on the license for Water Right No. 01-7011. Any 
Comments submitted should be addressed to Director, Idaho Department of Water 
Resources, P .0. Box 83720, Boise, Idaho 83720-0098 and received by the 
Department or post marked on or before October 10, 2007. 
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In response, the Petitioners initiated this action seeking a writ of mandate to compel the 

Respondents to issue a license for the Milner Permit in accordance with Idaho Code 42-219 and 

to prohibit the actions the Respondents were taking as provided by the September 5, 2007, 

Notice of Intent to Issue License. The Petitioners did not submit written comments to IDWR as 

provided by the Notice nor did they request a hearing before the Director. 

IV. DISCUSSION 

A. Arguments 

The Respondents have now moved to dismiss the Petition alleging that the Petitioners 

have failed to exhaust available administrative remedies. The Respondents argue that Petitioners 

must wait until the license is issued and then pursue these remedies through the administrative 

process and the Idaho Administrative Procedures Act, Idaho Code§ 67-5201 et seq. 

The Petitioners argue that there are no more administrative remedies available because 

Idaho Code § 42-219 requires that the Petitioners perform the ministerial function of issuing the 

license after proof of beneficial use has been submitted. The Petitioners argue that Respondents 

are acting outside the scope of their authority by reopening the administrative record to 

comments after the protest period has closed, the permit issued, diversion works completed, and 

beneficial use proven. The Petitioners argue that the considerable investment in the diversion 

(hydropower) project was made in reliance on the issuance of the permitand the conditions 

ultimately negotiated and agreed upon. By permitting the record to be reopened to comments at 

this stage allows for protests to cloud an administrative record that was previously free of 

protests when the Application for Permit was approved and the diversion works completed in 

reliance on said approval. 

B. Standards of Review 

1. Motion to Dismiss, I.R.C.P 12(b)(l) and (6). 
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The Respondents' A1otion to Dismiss is brought pursuant to I.R.C.P. 12(6)(1) "lack of 

jurisdiction over subject matter" and I.R.C.P. 12(6)(6) "failure to state a claim upon which relief 

can be granted." The failure to exhaust administrative remedies can implicate subject matter 

jurisdiction because a "district court does not acquire subject matter jurisdiction until all the 

administrative remedies have been exhausted." Owsley v. Idaho Industrial Com 'n, 141 Idaho 

129, 135, 106 PJd 455, 461 (2005) (citing Fairway Development v. Bannock County, 119 Idaho 

121,125,804 P.2d 294,298 (1990)). The failure to exhaust administrative remedies can also be 

brought under LR.C.P. 12(b)(l). Id. If a claimant fails to exhaust administrative remedies, then 

dismissal of the claim is warranted. White v. Bannock County Comm 'rs, 139 Idaho 396, 401, 80 

P.3d 332, 337 (2003) (string citations omitted). On a motion to dismiss, "the Court looks only at 

the pleadings and all inferences·are viewed in favor of the non-moving party." Id. at 133, 106 

P.2d at 459 (citing Young v. City of Ketchum, 137 Idaho 102, 1094, 44 P.3d 1157, 1159 (2002)). 

The Idaho Administrative Procedures Act provides that "[a] person is not entitled to 

judicial review of an agency decision until that person has exhausted all administrative remedies 

required in this chapter." LC. § 67-5271(1). However, "[a] preliminary, procedural or 

intermediate agency action or ruling is immediately reviewable if review of the fmal agep.cy 

action would not permit an adequate remedy." LC.§ 67-5271(2). There are two recognized 

e.xceptions to the exhaustion requirement: (1) When the interests of justice so require and (2) 

when an agency has acted outside its authority. American Falls Reservoir Dist #2 v. IDWR, 143 

Idaho 862, 154 P.3d 433 (March 15, 2007). In American Falls Reservoir Dist #2, the Idaho 

Supreme Court recently held: 

Important policy considerations underlie the requirement for exhaustion of 
administrative procedures, such as providing the opportunity for mitigating or 
curing errors without judicial intervention, deferring to the administrative body, 
and the sense of comity for the quasi-judicial functions of the administrative 
body. 

Id. at 872, 154 P.3d at 443 (citing White v. Bannock County Comm 'rs, 139 Idaho 396, 401-02, 80 

P.3d 332, 337-38 (2003)). 
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2. Writ of Mandate. 

Idaho Code § 7-302 provides that a writ of mandate "may be issued ... to compel the 

perfonnance of an act which the law especially enjoins as a duty resulting from the office, trust 

or station .... " Idaho Code§ 7-303 provides that the "writ must be issued in all cases where 

there is not a plain, speedy and adequate remedy in the ordinary course oflaw." In Idaho Falls 

Redevelopment Agency v. Countryman, 118 Idaho 43, 794 P.2d 632 (1990), the Idaho Supreme 

Court stated "[m]andamus will lie if the officer against whom the suit is brought has a 'clear 

legal duty to perform the desired act and if the act sought to be compelled is ministerial or 

executive in nature."' Id. at 44, 794 P.2d 633 (quoting Utah Power & Light Co. v. Campbell, 

108 Idaho 950,953, 703 P.2d 714, 717 (1985). A ministerial act is: 

That which is done under the authority of a superior; opposed to judicial. That 
which involves obedience to instructions, but demands no special discretion, 
judgment or skill. Official's duty is 'ministerial' when it is absolute, certain and 
imperative, involving merely execution of a specific duty arising from fixed and 
designated facts. 

Ausman v. State, 124 Idaho 839, 842,. 864 P.2d 1126, 1129 (1993). 

Further, the "[ e ]xistence of an adequate remedy in the ordinary course of law, whether 

11;:gal or equitable in nature will prevent issuance of a writ ... and the party seeking the writ must 

prove that such remedy exists .... [M]andamus is not a writ of right and the allowance or refusal 

to issue a writ of mandate is discretionary. Id. (citations omitted). 

3. Discretion of Court. 

A court acts within its discretion when it: I) correctly perceives the issue as one of 

discretion; 2) acts within the boundaries of such discretion and consistently with any legal 

standards applicable to the specific choices before it; and (3) reaches its decision by exercise of 

reason. Sun Valley Shopping Ctr., Inc. v. Idaho Power Co., 119 Idaho 87, 94, 803 P.2d 993 1000 

(1991). 
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C. Analysis 

1. The Petitioners have failed to exhaust all available administrative remedies. · 

The Court holds that the Petitioners may not use a writ of mandate as a substitute for 

following the grievance process set forth in Idaho Code§ 42-219(8) and Idaho Code§ 42-

l 701A(3). Idaho Code§§ 42-219(8) and 42-1701A(3) set forth the administrative procedure for 

contesting IDWR's action with respect to issuing a license or failing to issue a license based on a 

permit. Idaho Code § 42-219(8) states: 

In the everit that the department shall find applicant has not fully complied with 
the law and the conditions of the permit, it may issue a license for a portion of the 
use which is in accordance with the permit, may refuse issuance of the license and 
void the permit. Notice of such action shall be forwarded to the permit holder by 
ce1iified mail. 

LC. § 42-219(8). The statute then provides: "The applicant may contest such action by the 

department pursuant to section 42-170 IA." Id. 

Idaho Code§ 42-1701A(3) provides: 

Unless the right to a hearing before the director or the water resources board is 
otherwise provided by statute, any person aggrieved by any action of the director, 
including any decision, determination, order or other action, including action 
upon any application for a permit, license, certificate, approval, registration, or 
similar form of permission required by law to be issued by the director, who is 
aggrieved by the action of the director, and who has not previously been afforded 
an opportunity for a hearing on the matter shall be entitled to a hearing before the 
director to contest the action. The person shall file with the director within fifteen 
(15) days after receipt of written notice ... a written petition stating the grounds 
for contesting the action by the director and requesting a hearing. 

I.C. § 42-1701A(3). Idaho Code§ 42-1701A(4)thenprovides: 

Any person who is aggrieved by a final decision or order of the director is enabled 
to judicial review. The judicial review shall be had in accordance with the 
provisions and standards set forth in Chapter 52, title 67, Idaho Code. 

The Petitioners filed proof of beneficial use on October 29, 1993. On July 27, 2006, 

Director Dreher indicated in a letter that "the issuance of a license for the water right is pending." 

Petitioners then verbally requested that Respondents issue a license in 2006 and again in 2007. 

In response Director Tuthill, who succeeded Director Dreher issued the Notice of Intent to Issue 
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License. The Notice referred to the communications received from other water users regarding 

the subordination provision and stated that the Department would receive comments on the 

issuance of the license on or before October 10, 2007. The Notice did not reopen a protest period 

nor did it give those submitting comments party status. The Petitioners did not respond to the 

Notice, nor otherwise object to the Director's reopening of the record to comments, nor did they 

ask for a hearing before the Director on the issue. The Petitioners also could have waited until 

the license was issued and then request a hearing. The Petitioners argue that continuing with the 

administrative process will result in the administrative record becoming improperly clouded with 

additional facts after the protest period has already closed resulting in prejudice and ultimately 

precluding any adequate remedy. The Petitioners also argue that after the beneficial use 

examination for the permit the issuance of the license is ministerial and because IDWR is acting 

outside the scope of its authority all administrative remedies have been exhausted. This Court 

disagrees. 

The Petitioners had the opportunity to raise with the Director the issue of receiving 

comments by submitting their own comment or by specifically requesting a hearing on the 

alleged i1Tegularities in the process in accordance with Idaho Code § 42-1701A(3). The 

Petitioners also still have the opportunity to raise and be heard on the issue once the license is 

issued. Ultimately, if the Director issues the license according to the subordination condition 

now included in the permit, the Petitioners have no grievance. If the Director modifies the 

condition the petitioners can raise the issue with Director and ultimately seek judicial review in 

accordance with Idaho Code§ 42-1701A(4). Because the issue of whether the Director can 

appropriately consider additional comments after the beneficial use examination presents a 

threshold question oflaw a reviewing Court would be not be bound by the Director's 

determination on this issue as would be the case with the Director's factual determinations. 

Were it ultimately determined that the Director could not appropriately consider the comments 

there would be no prejudice to the Petitioners as the comments would be excluded from 

consideration. Accordingly, the Court finds no prejudice to the petitioners by continuing with the 

administrative process and exhausting their administrative remedies. 

2. The issuance of the license following the beneficial use examin·ation is not a 
ministerial duty. 
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The Petitioners raise the argument that following the proof of beneficial use examination 

the issuance of the license is simply a ministerial act. Idaho Code§ 42-219(1) requires an 

inte1mediate step prior to the issuance of the license. After all evidence is filed in relation to 

proof of beneficial use, IDWR is then charged with "carefully examining the same, and if the 

department is satisfied thdt the law has been fully complied with . .. the department shall issue .. 

. a license confoming such use." LC. § 42-219(1 )( emphasis added). The statute then provides 

that if IDWR finds that the applicant has not complied with the law or the conditions of the 

permit "it may issue a license for that portion of the use which is in accordance with the pe1mit 

or may refuse issuance of the license and void the permit." I.C. § 42-219(8) (emphasis added). 

Because IDWR has some level of"discretion" in conjunction with making the compliance 

determination prior to issuing the license the duty of issuing the license is not a simple 

ministerial act. At this stage, IDWR has-not made such a determination with respect to the form 

of the subordination language that should be included in the license despite the November 18, 

1987, agreement between the Petitioner and IDWR. Simply because there is a prior agreement 

in place with respect to the fo1m of the subordination remark does not make the duty to issue the 

license ministerial. If a determination is made contrary to the terms of the agreement then the 

issue of the effect and enforceability of the agreement can still be raised with the Director and 

through judicial review if necessary. 

In Cantlin v. Carter, 88 Idaho 179,397 P.2d 761 (1964), the state engineer approved the 

applicant's permit application. Eighteen months later the applicant completed the diversion 

works and submitted proof of completion. The applicant then sought to file proof of application 

of water to beneficial use. In the meantime, the state engineer received protests regarding the 

issuance of the license for the water right. As a result, the state engineer issued an order denying 

the proof submitted by the applicant and cancelled the permit on the basis that there was no 

available water for appropriation. Id. at 182,397 P.2d at 764. The action of the state engineer 

was upheld by the Idaho Supreme Court. Id. at 187,397 P.2d at 769. 

A similar issue also arose in the context of the SRBA. In Memorandum Decision and 

Order on Challenge; Order on State of Idaho's Motion to Dismiss Claimant's Notice of 

Challenge (Subcase 36-08099, River Grove Farms) (Jan 11, 2000)(River Grove Farms), an 

applicant filed a pennit application for a hydropower right in 1982. The permit application was 

approved in 1983. The permit did not include a subordination remark for hydropower. 
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Construction of the diversion works, the application of the water to beneficial use and the 

beneficial use examination were completed in 1985. The applicant received a letter from IDWR 

indicating that the licensing examination had been completed but that it would be awhile before 

the license was issued because of the pending Swan Falls· dispute. Approximately six years 

elapsed before the license was ultimately issued in 1992. In the meantime the Idaho legislature 

enacted Idaho Code§ 42-203B (6) authorizing IDWR to subordinate hydropower rights to future 

upstream consumptive uses. When the license was issued it included a subordination remark. 

The applicant failed to contest the inclusion of the remark after the license was issued but 

objected to the remark in the SRBA proceedings. One of the many arguments raised was that the 

water right ves_ted at the ti_me the water was applied to beneficial use and not upon the issuance 

of the license. Therefore I.C. § 42-2O3B (6) could not be retroactively applied to diminish the 

scope of the vested hydropower right. In essence the issuance of the license is more of a 

formality. 

The Hon. R. Barry Wood, thenpresidingjudge of the SRBA) disagreed. Judge Wood 

held that the water right vested at the time the license was issued. The Court relied on the 

holding in Cant/in v. Carter, the statutory scheme itself and various other cases holding that a 

water right is inchoate until the license is issued. 1 Judge Wood ruled: 

River Grove's assertion that a water right vests upon application to beneficial use, 
and not upon the issuance of the license by IDWR, may well be a correct 
statement of the law as to water rights made under the constitutional method 
(versus the permit method) and made prior to the 1971 statutory amendments 
making the permit process the exclusive method of appropriation. To the extent 
that the cases cited by River Grove correctly state the law as it existed prior to 
1971, this aspect of the cases was legally altered by the legislature upon 
enactment of the aforementioned statutory amendments. Furthermore, the cases 
cited by River Grove are limited in that water right was acquired solely under the 
permit system . . . [l]t is clear that the legislature intended the issuance of the 
license to mark the point at which a water right becomes vested. 

1 The following cases were cited for the proposition that a right to use the waters of this state remains inchoate until 
a license is actually issued by IDWR. Hardy v. Higginson, 123 Idaho 485 (1993)(Director can properly impose 
conditions on request to amend water permit, because permittee only has an inchoate right, not a vested right); 
Hidden Springs Trout Ranch v. Al/reel, 102 Id?ho 623 (19B !)(Director could consider the "Joca1 public interest," 
even though authority to do so was not granted by legislature until after applicant had applied for pennit, because 
vesting of applicant's right was "contingent upon future statutory adherence and issuance 
ofa license"); Big Wood Canal Co. v. Chapman, 45 Idaho 380 (1927)(statutory amendments, which increased the 
time allowable to submit proof of application to beneficial use, were not unconstitutionally retroactive) because 
permittee has an inchoate right, not a complete appropriation). 
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In 1971 the legislature amended LC. §§ 42-103 and 42-201 to the effect that 
surface water rights could thereafter only be acquired by following the 
application, permit, and license procedures set fo1ih in Title 42 of the Idaho Code. 
Chapter 2 of Title 42 sets forth the steps that must be completed before a water 
right comes into existence. Briefly, one who wishes to appropriate the 
unappropriated waters of this state must first make application to IDWR for a 
permit, and include certain information such as the source, point of diversion, 
purpose of use, etc. LC.§ 42-202. IDWR then publishes notice of the proposed 
diversion, inviting interested parties to protest the application. LC.§ 42-203A(l)­
(4). IDWR then considers the application, protest or not, and makes various 
findings as to whether (a) the proposed diversion will reduce the quantity of water 
for existing water rights, (b) the water supply is sufficient for the proposed use, 
( c) the application is made in good faith, ( d) the applicant has sufficient financial 
resources, ( e) the proposal will not conflict with the local public interest, and (f) 
the proposal is not contrary to conservation of water resources. LC. § 42-203A(5). 
Depending upon these findings, IDWR can approve, partially approve, approve 
upon conditions, or reject the application. Id. Upon approval, the applicant has a 
specified period of time to construct the proposed diversion works. LC. § 42-204. 
Once the works are completed, the applicant must file proof of completion with 
IDWR, and IDWR will conduct a field examination thereof. LC. § 42-217. IDWR 
is to then carefully examine the evidence proving beneficial use, and if satisfied, 
issues a license confirming the water right. I.C. § 42-219. IfIDWR finds that the 
applicant has not fully complied with the law and the conditions of the permit, 
IDWR may refuse to issue the license. LC. § 42-219(6). Once the license is 
issued, LC. § 42-220 states that "[s]uch license shall be binding upon the state as 
to the right of such licensee to use the amount of water mentioned therein, and 
shall be prima facie evidence as to such right .... " It is clear from this statutory 
scheme that it is the intent of the legislature that all of the steps -- including 
issuance of the license -- be completed before the water right vests, and until 
such time the right to the use of water remains an inchoate right. Because LC. § 
42-219(6) gives IDWR the responsibility to find the facts as to whether the permit 
conditions were complied with, it is untenable to assert that a water right may vest 
prior to this step in the permit and licensing process. 

River Grove Farms at 24-25. Although the decision was never appealed from, this Court 

finds it to be on point and persuasive. 

This Court holds that following the beneficial use examination the issuance of the 

license is not a ministerial act. The Department must first make a determination whether 

the use complies with the law and the terms of the permit. While the Court does have 

some concern with the length of time it takes for IDWR to complete its final 

determination and issue the license the statute does not provide for a time limit. 

ORDER GRANTING MOTION TO DISMISS 
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3. Mandamus is not an appropriate remedy. 

Having determined that the act of issuing the license is not a ministerial act and having 

determined that the Petitioner's still have administrative remedies available in the ordinary 

course of law, this Court in the exercise of its discretion concludes that mandamus is not an 

appropriate remedy. 

D. Conclusion. 

The Court holds that Petitioners have failed to exhaust their available administrative 

remedies. For the reasons previously discussed the Petitioners are not giving up any rights by 

waiting until IDWR issues a license and then if necessary requesting a hearing before the 

Director and seeking judicial review. Aside from the issue of clouding the record with additional 

facts, which this Court addressed, the Petitioner's concern is further delay in the issuance of the 

license. Counsel for the Respondents stated that the license would have been issued by now but 

for this intervening action. Ultimately, depending on the form of the subordination remark . 

included in the license further proceedings may not be necessary. Recent experience has shown 

that by issuing a writ at this stage significant delay would result while the parties litigated the 

propriety of the writ. For the above-stated reasons the Respondent's Motion to Dismiss is 

granted. 

V. ORDER ON AMICUS PARTICIPATION 

The decision on whether to limit parHcipation to amicus curiae is discretionary with the 

trial court. State v. United States (In Re SRBA Case No. 39576, Minidoka National Wildlife 

Refi1ge), 134 Idaho 106, 111, 996 P.2d 806 (2000); 4 Am. Jnr. 2d Amicus Curiae § 8. The 

principle role ofamicus curiae is to aid the court on questions of law. 4 Am. Jur. 2d at§ 6. 

Among other things, a court may evaluate whether the proffered information is timely, useful, or 

otherwise necessary to the administration of justice. Additionally, a court should look to whether 

the parties to the lawsuit will adequately present all relevant legal arguments. Id. § 8. 

In the instant case, the Court's decision turns on a question oflaw. The Amicus brief 

does not raise ani new issues. The legal issue has broader reaching application than just the 

instant case. In cases such as this a certain degree of liberality in allowing a brief to be filed is 

ORDER GRANTING MOTION TO DISMISS 
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warranted. While the Court has some concerns regarding the timeliness of the brief, on balance 

the Court grants the amicus participation and has considered the brief. 

IT IS SO ORDERED 

ORDER GRANTING MOTION TO DISMISS 
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(___pi§trict Judge 
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IDAHO SESSION LAWS 

CHAPTER 38 
(S,B, No. 1137) 

AN ACT 

67 

_:(I.ELATING TO THE COMPREHENSIVE STATE WATER PLAN; RATIFYING AND APPROV­
, · ING THE COMPREHENSIVE STATE WATER PLAN WITH AMENDMENTS TO POLICIES 

3F AND SB, RELATING TO TAILINGS POND REGULATION AND TO SNAKE RIVER 
MINIMUM FLOWS, AS THE PLAN WAS ADOPTED BY THE STATE WATER RESOURCE 
BOARD IN DECEMBER 1996; AND DECLARING AN EMERGENCY. 

It Enacted by the Legislature of the State of Idaho: 

. . SECTION 1. That pursuant to Section 42-17348(6), Ida4o Code, the 
IComprehensive State Water Plan adopted by resolution of the Idaho 
rwater Resource Board in December 1996, is ratified and approved with 
· :the following amendment to Policy SB relating to Snake River Minimum 
:>Flows. The Comprehensive State Water Plan and the amendment to Policy 

0 5B shall read as follows: 

!${lg,!: t~;; ::::mc:::~d·~:v:~::.:~: ::~'~. :·:, :;:·::;;;' ;,, ::::., '.':~~ 
·J:-:'.'}/::C\-1;:hat the state opposes any attempt by the federal government, its man-

/ I~ i~~:~~~:;~;~~;i;;t~/;;~~~:; ~:~ .~~.~~::~~;::~::, ::: , ~:. :::::d :~: 
(-c_.:-'.~\~t,;:• 
('.. -; -;,:~~-= :: 

, ;;J:: ·. le-BENEFICIAL USE OF WATER 
include certain .It is the policy of Idaho 

: ';};:\ nonconsumpti ve water ~ses. 

10-TRANSFERABILITY OF USE 

that beneficial uses 

the policy of Idaho that changes in the nature of use of a water 
be allowed, including changes to nonconsumptive uses, provided 

water rights are not injured • 

. _ lE-WATER MEASUREMENT 
::.·._i-, It is the policy of Idaho that the water resources of the state should 

.be quantified and their uses should be measured. 

lF-CONJUNCTIVE MANAGEMENT 
It is the policy.of Idaho that where ev~dence of hydrologic connection 

· exists between ground ·and surface waters, they are managed 
conjunctively in·recognition of the interconnection. 

. 1G-REASONABLE USE 
It is the policy of Idaho to promote the reasonable use of water in 
accordance with state law, 
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lH-GROUND WATER WITHDRAWAL 
It is the policy of Idaho that average withdrawals from an aquifer 
should not exceed the reasonably anticipated rate of future recharge 
to that aquifer. 

!I-WATER SUPPLY BANK 
It is the policy of Idaho that the sale or lease of water is critical 
to the efficient management of the state's water resources. Use of the 
State's Water Supply Bank shall be encouraged. 

lJ-RECHARGE 
It is the policy of Idaho that managed recharge be encouraged, pursu­
ant to state law. 

lK-SPRING FLOWS 
It is the policy of Idaho that the hydrogeologic relationships between 
ground water Supplies and spring flows continue to be quantified to 
allow for the determination of optimal development of the water 
resources. 

IL-WATER QUALITY 
It is the policy of Idaho that water be protected against unreasonable 
contamination or deterioration in quality, thereby maintaining desig­
nated beneficial uses. 

lM-POLLUTION CONTROL 
It is the policy of Idaho that the use ~f water to dilute pollution is 
not a substitute for adequate trea·tment. 

2A-SPECIES OF CONCERN 
It is the policy of Idaho that the public interests be considered when 
decisions are made to maintain sustainable populations of plant and 
animal species who·se existence is threatened by mankind 1 s actions. 

28-FEDERALLY LISTED SPECIES 
It is the policy of Idaho to cOoperate, insofar as allowed by state 
law, in efforts to conserve and restore plant and animal species 
listed by the federal government as Threatened or Endangered. 

2C-LAKE AND RESERVOIR MANAGEMENT 
It is the policy of Idaho that comprehensive management plans for sur­
face use and water quality protection be developed for lakes and res­
ervoirs.in the state. 

2D-CLIMATE VARIABILITY 
It is the poliCy of Idaho that climate variability be considered in 
planning for and in the management of the state's water resources. 

3A-INSTREAM FLOW 
!t is the policy of Idaho that when it is 10 the public interest the 
Idaho Water Resource Board should seek to appropriate waters in the 
state for instream flow purposes. 

c. 38 1! 
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3B-POTENTIAL RESERVOIR SITES 
It is the policy of Idaho that potential reservoir sites be protected 
from significant land use change. 

JC-STATE PROTECTED RIVER SYSTEM 
·It is the policy of Idaho that a state protect.ed river system be main­
tained to meet the desires of the citizens of Idaho. The system should 
provide for the protection of the unique features that exist on vari­
ous rivers within the state, and should provide the necessary author­
ity and funding to protect such rivers and·related l"ands for r~cre­
ational, sceriic, and natural values. 

3D-RIPARIAN HABITAT AND WETLANDS 
lt is the policy of Idaho to protect the ecological viability of 
riparian habitat and wetlands within the state in the public interest. 

3E-STREAM CHANNEL REHABILITATION 
It is the policy of Idaho that the costs and benefits of stream chan­

,nE!l rehabilitation be evaluated where past activities currently or 
potentially affect the yield or quality of the state 1 s watersheds. 

3FcTAILINGS POND REGULATION 
It is the policy of Idaho that the constructioni operation, and main­
tenance of mine tailings impoundment structures be regulated by the 
state. 

3G-RADIOACTIVE WASTE MONITORING 
It is the policy of Idaho to maintain a state program to monitor and 
regulate the use, handling, and storage of radioactive wastes. 

3H-SAFETY MEASURES PROGRAM 
It is the policy of Idaho that a program should be established to 
assist local units of government in repairing and installing safety 
structures on or near canals, rivers, lakes, and reservoirs. The pro­
gram should be established as a cost-sharing cooperative program. 

3I-FLOOD PRONE AREAS 
It is the policy of Idaho to encourage the protection of flood pl~ins 
and reliance on management rather than structural alternatives in 
reducing or preventing flood damages. 

3J-FLOOD CONTROL LEVEE REGULATION 
It is the polic-y of Idaho that the conStruction and maintenance of 
flood control levees be regulated by the State. 

4A-AGENCY CONSOLIDATION 
It is the policy of Idaho that the administration ~of state programs 
for water allocation, planning, and water quality regulation be con­
solidated in one agency. 

4B-REVIEW OF FEDERAL RESERVOIR WATER ALLOCATION 
It is the policy of Idaho that agreements be established with federal 
agencies· to allow Idaho Water Resource Board review of any proposed 
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water allocation from federal reservoirs in excess of 500 acre-feet 
annually. 

4C-ENERGY PLAN 
It is the policy of Idaho_~hat the State Energy Plan set forth poli­
cies for energy use and development in the state and that the plan be 
updated at least every five years. 

4D-HYDROPOWER LICENSING 
It is the policy of _Idaho to insure that public interest, existing 
water rights, related settlement agreements, and the future water and 
energy needs of the State are considered in"hydropower licensing, 

. 4E-HYDROPOWER SITING 
It is the policy of Idaho that new hydropower developments be in con­
formance with the State Water Plan and the State Energy Plan. 

4F-CONSERVANCY DISTRICTS 
I-tis the policy of Idaho that where practical, the total water needs 
of a geographic area be satisfied by a legal entity having the author­
ity and responsibility to address all water needs in a comprehensive 

Jill~{~-, 

;:1f!;iii 

manner. \f 

4G-RESEARCH PROGRAM 
It is the policy of Idaho to encourage and conduct research on impor­
tant water resource topics, 

4H-FUNDING PROGRAM 
It is the policy of Idaho that state funds be available to support-the 
development, preservation, conservation, and restoration of the water 
and related resources of the state~ 

4I-PLANNING PROGRAM 
It is the policy of Idaho that water management plans be prepared for 
the individual river basins. 

4J-FEDERAL AND TRIBAL WATER RIGHTS 
It is the policy of Idaho to quantify all federal and tribal water 
rights within the state. 

4K-WATER RESOURCE MANAGEMENT 
It is the policy of Idaho that the diversion and use of water occur 
only in accordance with water rights issued by the state and federal. 
reserved rights est!;lblished by the courts, Adjudication of water 
rights through the state courts should be completed where necessary to 
fully define and quantify the rights. 

SA-SWAN FALLS AGREEMENT 
It is. the policy of Idaho that the Swan Falls agreement between the 
state and Idaho Power Company establishes the framework for water man­
agement in the Snake River basin. 

J·\li1L1t 

.{~)· 
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sa-sNAKE RIVER MINIMUM FLOWS 
Ii: is the policy of Idaho that m1n1mum average daily flows at the 
M~rphy gaging station shall meet or exceed 3,900 cfs from April 1 to 
October 31 and 5,600 cfs from November 1 to March 31. The average 
daily flow measured at the Weiser gage shall not be less than 4,750 
c"fs. A minimum average daily flow of 5,000 cfs at Johnson's Bar shall 
be maintained and an average daily flow of 13, 000_ cfs shall be main-

· ·ta"ined -at Lime Point (river mile 172) a minimum of 95 percent of the 
·time.The exercise of water rights above Milner Dam has and may reduce 
'the flow at the dam to zero. 

SC-SNAKE RIVER TRUST WATER 
It is the policy of Idaho that water held in .. trust by the state pursu­
ant to Idaho Code 42-2038 be reallocated to n·ew uses in accordance 
with the criteria established by Idaho Code 42-203A and 42-203C. 

5D-SNAKE RIVER BASIN DCMI 
Jt is the policy of Idaho that 150 cfs of the water held in trust by 
the state above Swan Falls Dam pursuant to Policy SC be reallocated tfl 

meet future domestic, commercial, municipal, and industrial consump­
t.ive uses in accordance with state law. 

SE-SNAKE RIVER BASIN AGRICULTURE 
·,.1-t· is the policy of Idaho that appropriated water held in trust by the 
state pursuant to Policy SC, less the amount of water necessary to 
provide for present and future DCMI uses as set forth in Policy SD, 
sha.11 be available for reallocation to meet new and supplemental irri-

.-,g·ation requirements which conform to Idaho Code 42-203A, 203B, 203C, 
ahd 203D, 

SF-SNAKE RIVER BASIN HYDROPOWER 
It is the policy of Idaho that hydropower use be recognized as a bene­
Jicial use of water, and that depletion of flows below the minimum 
average daily flows set forth in Policy SB is not in the public inter­
est. 

SG-SNAKE RIVER NAVIGATION 
.-It is the policy of Idaho 
:recreational navigation 
for the Snake River. 

that water 
~s provided 

sufficient for , commercial and 
by the minimum flows established 

SPRINGS 
is the policy of Idaho to seek to maintain spring flows in the 

Falls and Thousand Springs reaches of the Snake River which 
sustain benefic·ial uses of surface and ground ;ater supplies in 

accordance with state law. 

5I-SllAKE RIVER BASIN NEW STORAGE 
_ I,t is the policy of Idaho that applications for large surface 
_P_rojects upstream from the Murphy gage be approved subject 
--r~-quirement that the use is in the public interest. 

storage 
to the 
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SJ-STORAGE ACQUISITION 
It is the policy of Idaho that reservoir storage be acquired in the 
name of the Idaho Water Resource Board to provide management .flexibil­
ity in assuring the minimum flows designated for the Snake River. 

6A-BEAR RIVER COMPACT 
It is the policy of Idaho that water use and management in the Bear 
River Basin conform to the allocations set forth in the Bear River 
Compact (Idaho Code 42-3402]. 

6B-INTERSTATE WATER DELIVERY 
It is the policy of Idaho that Idaho water users in the Lower Division 
of the Bear River Basin must be protected from inequitable water allo­
cation in the event of a water emergency and the scheduling of inter­
state water deliveries. 

6C-BEAR LAKE 
It is the policy of Idaho to recognize and preserve the outstanding 
values of Bear Lake while continuing to meet existing allocations for 
irrigation and hydroelectric power generation. 

6D-BEAR RIVER BASIN WATER PROJECTS 
It is the policy of Idaho to encourage additional projects for the 
development of the water resources of the basin without regard to 
state boundaries. 

)A-PANHANDLE BASINS 
It is the policy of Idaho that the ground and surface waters of the 
Idaho Panhandle be managed to protect the· environmental quality of the 
region. 

7B-PANHANDLE MINIMUM FLOWS 
It is the policy of Idaho to provide sufficient water to meet 
imum requirements for aquatic life, fish and wildlife, and to 
for recre"ation in the Panhandle Basins, 

7C-PANHANDLE DCM! 

the min­
provide 

It is the policy of Idaho to provide water for new domestic, commer­
cial, municipal and industrial uses. A depletion of 14 cfs is allo­
cated for these purposes. 

7D-PANHANDLE AGRICULTURAL WATER 
It is the policy of Idaho that additional water be 
irrigated agriculture in the Panhandle. A combined 
2_00 cfs is allocated for this purpose. 

7E-PANHANDLE NAVIGATION 

made available for 
net depletion of 

It is the policy of Idaho that water sufficient for commercial and 
recreatiOnal navigation be maintained in the streams and lakes of the 
Idaho Panhandle. 
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-~;-.2510. REFERENDUM FOR HORSE OWNERS. (1) After five (5) years 
i'the- effective date of this section, a referendum shall be held to 
'i·inHiie· if horse owners favor the continuation of the mandatory pro­
·oi)'ii/>ptescribed in section 25-2505, Idaho Code. The question shall 
'iibm'iJt·ed to all horse owners who had a brand inspection the year 
'fr.!tp/ the referendum;-. The brand board shall provide a ballot at 
biieiof .. the brand ins ection. Horse owners who have been issued a 
1 \ >b:tand ins ection subse uent to the effective date of this 
····e:··e':a.re also eli ible to artici ate in the referendum and ma 
o',b re uestin a ballot from the Idaho horse board, Votin shall 

:'Jitiy\$¢ctet baUots upon which the words "Do you favor the continua-
. /'·:ti£/ a mandatory as·sessment to fund the Idaho Horse Board?" are 
}'.: .'.~'.d/;;,:ict_h a square before each of the printed words "YES" and "NO" 

/)1,l!j:ec):ions to insert an "X" mark in the square before the propo­
<, -. ·· .. , .... , ... ·Qti\wl:;iich the voter favors. If a majority of the referendum vote is 
}}:/)}'.'if'''i:Slijv9r:,:0£ continuing the mandatory program, the provisions of sec-
l:; ::·:/'::C ····:-~s~i~o5, Idaho Code, shall be extended indefinitely or until such 
1f··:•-r Jijat; the horse bo_ard deems it necessary to hold another referen-

:}~t!t!::;u:ive (5) years from the effective date of the referen­
tM'\i_ired in the provisions of subsection (1) of this section, and 
'-:· Jv.~ · ( 5) years thereafter, a referendum on the continuation of 

_:_11il~"ory assessment to fund the Idaho horse board may be held at 
_tJtl!>n.of horse owners, or at the request of the Idaho horse 

,:.L'.-T:h~, qu_estion shall be submitted by secret ballots upon which 
,;pr,~·s:; /'Do you favor the continuation of a mandatory assessment to 
'.F9-8i;-,l4aho Horse Board?" are printed with a square before each of 
r'tnte:d:words "YES" and "NO" with directions to insert an "X" mark 

/l!qp~_te before the question which the voter favors, If a major-
,.,.!".',:'~~e referendum· vote is in favor of continuing the mandatory 
Ji.iil)lE!nt, all of the prbvisions of chapter 25, title 25, Idaho Code, 
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INTRODUCTION 

T e Director's recommendations, objections and responses for water right 02-

0200 an? eneral Provision No. 4 for Basin 02 demonstrate that the principal substantive 

_issue in s*bcases 02-0200 and 00-92002GP is the question of the meaning and effect of 
} 

the "zero ~inimum flow" at Milner Dam. This question is controlled by the Idaho State 

Water Pl+ and Idaho smtutes. . 

T e Idaho State Water Plan and the 1997 Idaho Session Laws provide that "[t]he 

exercise water rights above Milner Dam has and may reduce flow at the dam to zero." 

Idaho Sta _e Wate Plan at 17 Idaho Water Res. Bd. Dec. 19 6 ("1996 State Water 

Plan"); 1 1 ~97 Idaho Sess. Laws 71. The purpose of this provision, as Fifth District Judge 

I 
John M. J\/lelanson recently stated, is to allow for full utilization of the Snake River above 

I 

Milner D~m: "In brief terms, the State Water Plan sets a 'zero flow' at Milner Dam to 
. i 

allow for ~II development of the River above Milner." Order On Petition For Judicial 

Fifth Jud Dist. Goodin 

Idaho Coqe provides: 
t 
' 

Case. No. 2008-444 Jun. 19 2009 . Further, the 

Fo~ the purposes of the determination and administration of rights to the 
ust of the waters of the Snake river or its tributaries downstream from 
M Iner dam, no portion of the waters of the Snake river or surface or 
gr und water tributary to the Snake river upstream from Milner dam shall 
be considered. 

Idaho Co e 42-203B 2 . This provision ensures that, as a matter of Idaho law, uses of 

water bel w Milner shall not interfere with the use and storage of flows upstream from 

Milner D~m, even to the point of reducing the flow at Milner Dam to zero c.f.s. 

Se Affidavit of Michael C. Orr ("Orr Aff. "), Exhibit l at 11 ( 1996 State Water Plan at 17). 
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T ese principles are firmly embedded in the long history of water resource 
I 

deveiopnient and settled property rights expectations in the Snake River Basin. Because 

the Snakr River enters a canyon at Milner and becomes inaccessible for gravity· 

irrigation, early agricultural development had appropriated the reliable summer flow of 

the river tbove Milner shortly after the end of the nineteenth century. TheTeafter, wate~ 

supplies for further development and for protection against devastating droughts that 
i 

periodicajly occur could be secur~ only by. con~rvi.ng and storing winrer flows, ,~ring 

runoff an~ flood waters above Milner. This obJect1ve has been the prmc1pal basis of 

water resf urce policy, planning and development in the Snake River Basin for the last 

century, +dis commonly referred to as the Milner "zero minimum flow" principle or the 
! 

"Two Rivers" doctrine. Under either name, the Snake River is 'physically, 

i 
develop ntally and legally divided at Milner into two different systems: all flows of the 

river may be fully developed above Milner Dam, and uses downstream from Milner Dam 

may not i terfere with or prevent such upstream development.2 

Ttje Sta;e's Motion for Partial Summary Judgment seeks a determination that as a 

matter oJ law under the State Water Plan and controlling Idaho statutes, the zero 

i 
minimum! flow established at Milner Dam means that the flow of the Snake River above 

I 
Milner D~m may be reduced to zero, and that water rights using water downstream from 

I • 
l 

Milner o,m have no right to call for the delivery, or seek the administration, of the flow 

of the Sn~e River or surface and ground water tributary to the Snake River upstream 
I 
I 

from Mil er Dam. . Granting the State's Motion is necessary for purposes of the 

Ev n when the entire flow of the river above Milner is diverted for agricultural and storage 
purposes, si nificant river flows remain available for use and development in the canyon below Milner as a 
result of in ows, especially from the numerous springs discharging from the canyon walls. 
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definition and administration of water rights in Basin 02, and will simplify the remaining 

issues and expedite the resolution of this subcase. 

STATEMENT OF FACTS 

I. T e Milner "Zero Minimum Flow'' Provisions Of The State Water Plan And 
St tutes. 

In 1964, the voters of the state of Idaho approved a constitutional amendment 

providing for a state water resource agency authorized to develop a plan for "optimum 

developm nt" of the State's water resources: "There shall be constituted a Water 

Resource gency ... [that] shall have power to formulate and implement a state water 

plan for o timum development of water resources in the public interest." Idaho Const. 

art. XV . The amendment was adopted "in response to a publicly recognized need for 

the state t maintain greater control over its water resources." ldaho Power Co. v. State, 

104 Idaho 570 571 661 P.2d 736 737 1983 . The following year, the Idaho Legislature 

implemen ed the amendment by establishing the Idaho Water Resource Board ("Board") 

i 
and direc~ing it to "progressively formulate an integrated, coordinated program for 

i 
conservatitn, development and use of all unappropriated water resources of this state." 

1965 ldaht Sess. Laws 905; see also Idaho Code § 42-1734A(l). This "comprehensive 

state wate plan" was to be based on studies and formulated after public hearings in 

affected ar as at which all interested parties had an opportunity to appear. Id. 

Af1 er nearly a decade of study and public participation, the Board adopted the 

initial Stat Water Plan in two parts. The purpose of part one was "to identify and define 

the policie and objectives which the Idaho Water Resource Board has adopted to govern 

the planni 1g, development, and conservation of the state's water and related lands." The 

Ob'ectives-State Water Plan-Part One at v Idaho Water Res. Bd. June 1974 ("1974 
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I 
! 
i 

I 
! 
! 

State Wa er Plan"). 3 Part two was intended to identify and evaluate the projects and 

programs necessary to implement the objectives in part one. State Water Plan - Part 

Two at 4 daho Water Res. Bd. Dec. 1976 ("l976 State Water Plan").4 

Tlie 1976 State Water Plan established "protected flows" at various points on the 

Snake Ri~er to be "protected against further appropriations." Id. at 116. The "protected 

flow" for ~ilner was defined to be "O cfs." Id. The 1976 State Water Plan further stated: 
I 

"Studies ~ndicate · that sufficient water exists in excess of these flows to provide for 

I . 

additional uses if water conserving and storage facilities are constructed." Id. 

Milner. 

1011. 

In 1978, the Idaho Legislature twice affirmed the "protected flow" of "O cfs" at 

I 

ouse Concurrent Resolution No. 48 declared the 1976 State Water Plan's 

flows" to be an expression of "legislative intent." 1978 Idaho Sess. Laws 

e same resolution also provided: "it is the policy of the State of Idaho to 

augment, f1aintain, enhance and increase available, usable water by additional upstream, 

off stream and aquifer storage." Id The Idaho Legislature again affirmed the "protected 

flow" of" cfs" at Milner in a statute recognizing House Concurrent Resolution No. 48 

"as the gu· de for the state water plan," id at 885, and providing that the "protected flows" 

of the 197 State Water Plan were "minimum daily flows." Id at 886.5 

Orr Aff. Exhibit 2 at 5. The Board had also issued an "Interim State Water Plan - Preliminary 
Report," in uly 1972. This report and an· of the State Water Plans referenced herein are viewable at: 
http://www.i wr.idaho.gov/waterboard/WaterPlanning/StateWaterPlanning/State_planning.htm. 
4 Orr Aff. Exhibit 3 at 14. 

Pri r to 1983, it was believed that the Legislature had authority to amend the State Watet Plan 
under article XV§ 7 of the Idaho Constitution, but the Idaho Supreme Court held otherwise in 1983. See 
Idaho Powe Co 104 Id ho at 573-74 661 P.2 t 739-40. The Legislature obtained such authority under 
a 1984 ameJ:l.dment to article XV § 7: "The Legislature of the State of Idaho. shall have the authority to 
amend or rej ct the state water plan in a manner provided by law." Idaho Const. art. XV§ 7. In any event, 
the Idaho L islature's 1978 and 1982 resolutions and enactments regarding the State Water Plan did not 
purport to ch ge the zero minimum flow at Milner, but rather strongly endorsed it. 
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i 
I 

'9e next revision of the State Water Plan, in 1982, retained the ''protected flow" 

provision~, including the "O cfs" flow at Milner. Idaho Stale Water Plan at 42 (Jdaho 

Water R s. Bd. Jan. 19 1982 .6 The 1982 State Water Plan also provided: 

"Applicat ons for future water permits shall not be approved if they are in conflict with 

the State · ater .Plan adopted by the Idaho Water Resource Board in the public interest." 

Id. at 21. he Legislature again endorsed the plan. 1_982 Idaho Sess. Laws 944-46. 

In 1985 the State Water Plan was amended in connection with the Swan Falls 

settlement While the -Swan Falls settlement called for increasing the minimum flows at 

Murphy, t e settlement reaffirmed that "[t]he minimum daily flow at the Milner gauging 

station sh 11 remain at zero c.f.s."7 The 1985 amendments provided, in relevant part: 

It · s the policy of Idaho that the ground water and surface water of the 
ba in be managed to meet or exceed a minimum average daily flow of 
zer measured at the Milner gauging station .... The establishment of a 
zer minimum flow at the Milner gauging station allows for existing uses 
to e continued and for some new uses above Milner. The zero flow 
es_t blished at Milner means that river flows downstream from that point to 
S Falls Dam may consist almost entirely of ground-water discharge 
d ·ng portions of low-water years. The Snake River Plain aquifer which 
pro~lvides this water must therefore be managed as an integral part ·of the 

' 8 nv r system. 
! 

The Legisl~ture approvedthese amendments. 1985 Idaho Sess. Laws 514. 
I 

Alfough the 1986 revision of the State Water Plan renumbered its "policies," the 
I 

Milner lan uage of the 1985 amendments was retained, Idaho State Water Plan at 35 

Idaho W er Res. Bd. Dec. I 2 1986 ("1986 State Water Plan") (Policy 5A),9 and 

1987 Idaho Sess. Laws 818. Moreover, the 1986 

6 ff. Exhibit 4 at 14. 
7 ff. ibit 5 at 27 (Swan Falls Agreement, Exhibit 6). 
8 ff. E i · 6 a 4.5 (minutes of Senate Resources and Environment Committee, Mar. 4, 
1985, attac ent I at 1 ·2) ("A Resolution, In The Matter Of Policy 32 OJ The State Water Plan) (Idaho 
Water Res. B .)(Mar. I, 1985). 
9 Orr ff. Exhibit 7 at 12. 
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Legislatur amended Idaho Code § 42-203B, one of the statutes enacted the year before 

in connect on with the Swan Falls settlement, to expressly provide: 

Fo . the ·purposes of the determination and administration of rights to the 
us~f the waters of the Snake river or its tributaries downstream from 
Mi ner dam, no portion of the waters of the Snake river or surface or 
gr d water tributary to the Snake river upstream from Milner dam shall 
be onsidered. . 

. . 

1986 Idah Sess. Laws 309; (codified as amended at Idaho Code § 42-203B(2)). 

Th 1992 revision of the State Water Plan also recognized '.'that the exercise of 

above Milner Dam has and may reduce flow at the dam to zero/' Idaho State 

at 28 Idaho Water Res. Bd. Jan. 1992 ("1992 State Water Plan")(Policy 

1992 State Water Plan further stated: "The zero flow at Milner Dam is not a 

target or oal to be achieved, and may not necessarily be desirable. It is rather, a 

recognitio of the current condition in which zero flow passes Milner Dam during certain 

I 

Wh~n the original version of the 1996 State Water Plan was presented to the 
I 

Legislature! for approval without the Milner zero minimum flow provision, the 
I 

Legislatureladded it back in by direct amendment. 1997 Idaho Sess. Laws 71. Thus, the 

current Sta e Water Plan (1996) expressly provides: "The exercise of water rights above 

I 
Milner Dmt has and may reduce flow at the dam to zero." Idaho State Water Plan at 17 

(Idaho Wat~r Res. Bd., Dec. 1996} ("1996 State Water Plan"). 12 

II. Th Proceedings. 

The Director recommended a quantity of zero c.f.s. for water right No. 02-0200: 

10 Orr ff. Exhibit 8 at 7 (1992 State Water Plan at 28). 
J t The 992 State Water Plan was submitted to the Legislature for review, but the Legislature took 
no action on i . Therefore, the plan became effective sixty days following its submission to the Legislature. 
Idaho Const. rt. XV 7. 
12 Orr ff. Exhibit I at 11 ( 1996 State Water Plan at 17}. 
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"The qua~tity of this right is the average daily flow of zero (0) cfs measured by the 

Miln~r DF gaging station at river mile 638.7 downstream." 13 The Director also 

recomme4ded a zero c.f.s. minimum flow in General Provision No. 4 for Basin 02, "The 

minimum I daily flows at the Milner gauging station shall remain as zero cubic feet per 
i 

second. "11 . 
· Eitht ground water districts jointly filed objections to the Director's 

recomme dations for water right No. 02-0200 and General Provision No. 4 (subcase 00-

92002GP) asserting that: (1) zero c.f.s. should be a "maximum" rather than a 

minimum; 5 (2) water right 02-0200 should be decreed and administered as part of Basin 

0 I ''to ens~re maintenance of a flow of z.ero (0) cfs at Milner Dam"; 16 and (3) a general 
I 
I 

provision· is necessary to implement the comprehensive management plan established by 
! 

the. Swan tans settlement as reflected in the 1986 State Water Plan adopted by the Board 
I . 

and approied by the Legislature. 17 Idaho Power Company also objected to the Director's 
I 

recommen~ations, asserting that water right 02-0200 should not exist18 because the Board 
! 

did not fo'low statutory requirements for establishing a minimum instream flow water 
I 

right, 19 an4 that General Provision No. 4 should not be included in the Director's Report 

or in any d}cree.20 . 

13 

17 

18 

19 

I 
Area Basin 02 at Director's 
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I ! ~ ""11 

T e City of Pocatello responded to and supported the ground water districts' 

obje~tion I to the Director's Report in· subcase 02-0200.21 The City of Pocatello also 

respondeJ to the ground water districts' objection to General Provision No. 4, stating that 
I 
I 

the groun~ water districts' proposed general provision should apply to all water rights in 
I 
I 

the Snak River drainage above Murphy.22 Pocatello also responded to Idaho Power's 

objection o General Provisipn No. 4, stating that it provides for administration of water 

right 02- 200 and that the City understood General Provision No. 4 as applying both 

above an~ below Milner Dam.23 The State of Idaho, the United States Bureau of 

Reclamati~n, Idaho Power, and the Twin Falls and North Side Canal. Companies also 

respondeJ to the ground water districts' objections.24 The State, the Bureau of 
! 
I 

Reclamatir n, the ground water districts, the Twin Falls and North Side Canal Companies, 

Jeff C. anr Jackie Harper, Basin and Range Resource Co., LLC, and "Interested Water 

I 
Users" als· responded to Idaho Power's objections.25 

Zl Sta dard Form 2 Res ons To Ob ·ection Su cas No. 02.200 at 2 (City of Pocatello) (Feb. 5, 
2008). 
22 Sta dard Form 2 Res onse To Ob'ection Subcase No. 00-92002GP t 2 (City of Pocatello) (Feb. 
5, 2008). 
23 Sta dard Form 2 Res ons To Ob ·ection Subcase No. 00-92002GP at 2 (City of Pocatello) (Feb. 
5, 2008). 
24 Sta dard Form 2 R s onse To Ob ·ection bcase No. 02- 00 a d Gen ral Provisions (State of 
Idaho) (Feb,!4, 2008); Standard Form 2 Response To Ob;ectio11, Subcase No. 02-00200 & 00-92()02GP#4 
(U.S. Burea~ of Reclamation) (Feb. 5, 2008); Standard Form 2 Response To Obiection. Subcase No. 02-
100 (Idaho Ppwer Co.) (Feb. 4, 2008); Standard Form 2 Response To Obiection, Subcase No. 00-92002GP 
(Idaho Powe Co.) (Feb. 4, 2008); Standard Form 2 Response To Obiection. Subcase No. 02.200 and Basin 
02.Gen r rovision #4 (Twin Falls Canal Co., North Side Canal Co.) (Mar. 12, 2008). 
25 Stat dard Form 2 Res onse To Ob ·ection bcase N G neral Provision no. 4 (State of Idaho) 
(Feb. I, 200 ); Standard Form 2 Response To O(Jjection, Subcase No, 0Q-92002GP#4 (U.S. Bureau of 
Reclamation (Feb. 5, 2008); Standard Form 2 Response To Obiection, Subcase No. General Provision #4 
Basin 02 Di ector 's Re ort (Aberdeen American Flllls Ground Water District, Bingham Ground Water 
District, Bo eville-Jefferson Ground Water District, Madison Ground Water District, Magic Valley 
Ground Wat r District, North Snake Ground Water District, Fremont Madison Ground Water District, 
Clark Jeffers~n Ground Water District) (Feb. 4, 2008); Standard Form 2 Response To Obiection. Subcase 
No. 02-200 nd Basin 02.General Provision #4 (Twin Falls Canal Co., North Side Canal Co.) (Mar. 12, 
2008); Stan rd For 2 Res onse To O ·ecrton Subcase No. General Provision # 4 (Jeff C. & Jackie 
Harper, Basi and Range Resource Co., LLC, Interested Water Users) (Feb. 5, 2008). 
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ARGUMENT 
i 

I. L~gal Standards, 

U1der the Idaho Rules of Civil Procedure, a party may move for summary 

judgment upon "any part" of a claim or deferise. I.R.C.P. 56(a), ili}. "The judgment 

sought sh ll be rendered forthwith if the pleadings, depositions, and admissions on file, 

together ith the affidavits, if any, show that there is no genuine issue as to any material 

fact and t at the moving party is entitled to a judgment as a matter of law." I.R,C.P. 

Th purpose of summary judgment "is to avoid useless trials," Sandelin v. 

Pietsch. 9~ Idaho 337. 340,563 P.2d 395, 398(1977),.and "to eliminate groundless 

I 
claims an4 paper issues in cases which would end in directed verdict or other rulings 9f 

' 
law."· Li~ v, Javelin Tire Co., Inc., 97 Idaho 805, 806. 554 P.2d 1302, 1303 (1976). 

! 
Swnmary ~udgment .. helps to separate the real issues and facts from the spurious ones; to 

< 

eliminate t e chaff from the wheat." Stewart v. Arrington Const. Co .• 92 Idaho 526,531. 

446 P.2d 8 5 900 1968 . 

Th~ interpretation of a statute is a question of law over which a court exercises 
'! 

free revie"i, Cowan v. Bd. of Comm 'rs o[Fremont County. 143 Idaho 501, 51 I. 148 P.3d 

1247, 125~ (2006). The objective of statutory interpretation is to give effect to legislative 

intent. St te v. Yza uirre 144 Idaho 471 475 163 P.3d 1183 1187 2007 . The best 
I 

guide to le$islative intent is the statutory language itself, therefore the interpretation of a 
I 

statute mu~ begin with the literal words of the statute. Id. Where the statutory language 

is unambighous, the Court does not construe it but simply follows the law as written. Id. 
I 
I 

The statut ry words must be given their plain, usual, and ordinary meaning, and the 
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statute m st be construed as a whole. Idaho Cardiology Assocs., P.A. v. Idaho 

Phvsician1 Network Inc .. 141 Idaho 223,225, 108 P.3d 370. 372 (2005). 
I . 

4en a statute is ambiguous, "'it must be construed to mean what the legislature 

intended i, to mean. To detennine that intent, we examine not only the literal words of the 

statute~ bllf aiso the reasonableness of proposed constructions, the public policy behind 

-the statute~ and its legislative history."' Hayden Lake Fire Prof. Dist. v. Alcorn, 141 

Idaho 388~ 398-99. 111 P.3d 73, 83-84 {2005) (citation omitted). In such cases, a court 
I 

should cotider the "context in which language is used, the evils to be remedied. and the 

objects in iew." Hayden Lake Fire Prot. Dist. v. Alcorn, 141 Idaho 307,312. 109 P.3d 
I 

161 166 005 . 

II. Th State Is Entitled To Summary Judgment As A Matter Of Law Under 
Th Plain Language Of Chapter 38 Of The 1997 Idaho Session Laws, The 
Sta e Water Plan, And Idaho Code§ 42N203B(2). 

I -

Th1 Idaho Legislature has explained the meaning of the Milner zero minimum 

flow in unf mbiguous tenns. The Legislature directly amended the current version of the 

State Wat1r Plan through chapter 38 of the 1997 Idaho Session Laws, to expressly 

the dam to ero. "_ 1997 Idaho Sess. Laws 71 (underlining in original); see also 1996 State 

Water Pl at 17. The purpose of this policy is.to allow the Snake River to be completely 

developed for uses above Milner Dam, as District Judge John M. Melanson recently 

explained: 'In brieftenns, the State Water Plan sets a 'zero flow' at Milner Dam to allow 

for full dev lopment of the River above Milner." Order On Petition For Judicial Review 
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Case. No. 2008-444 Jun. 19 2009 .26 Thus, as a matter.of 

law under the Idaho State Water Plan and Idaho statute, the exercise of water rights 

upstream rom Milner Dam may reduce the flow of the Snake River at Milner Dam to 

zero c.f.s. l · 
Th Legislature has been equally clear that water rights using water downstream 

I 

I 
from Miln r Dam may not impair or interfere with the full development of the river for 

the purposes of the determination and administration of rights to the 
use of the waters of the Snake river or its tributaries downstream from 
Mi ner dam, no portion of the waters of the Snake river or surface or 

ro nd water tributa to the Snake river u stream from Milner dam shall 
be onsidered. 

unambigufsly provided that uses downstream from Milner Dam have no legal 

entitlemen, to call for any of the water upstream from Milner Dam, and may not interfere 

I 

with any w~ter rights using water above Milner Dam. 
i . 
j 

Takfn together, section 42-203B(2), chapter 38 of the 1997 Idaho Session Laws, 
i 

and the Sta/te Water Plan leave no doubt that the entire flow of the Snake River may be 
! ' 

diverted fof uses above Milner Dam, and that water rights using water downstream from 
I 

I 
! 

26 Judg Melanson made this statement after having been fully briefed on, the question of the effect 
of the Swan alls Agreement's requirement that the "zero minimum flow" provision be retained in the 
State Water Ian, which the State of Idaho and Idaho Power Company addressed in summary judgment 
briefmg in C nsolidated Subcase 00-92023. Judge Melanson is withholding his decision on this issue 
pending the solution of the State's and Idaho Power'.s joint motions for entry of partial decrees that 
contain rema ks reciting the relevant language of Idaho Code § 42-203 B(2), and providing that the 
hydropower ater rights in question may not be enforced or administered against any diversions or uses of 
water above ilner Dam. See Orr Aff.. Exhibit 9 at 3, .2. {Milner remarks in examples of the partial decrees 
proposed und r State Of Idaho '.s And Idaho Power Company '.s Joint Motion For Entry Of Partial Decrees 
Re: Water Ri hrs In Basin 02 And Basin 37) (SRBA Consolidated Subcase 00-92023) (June 25, 2009). 
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Milner D¥1 have no legal standing to prevent or interfere with such diversions. The 

plai~ statu!ory lang~age forecloses any other conclusion. 

F+er, nothing in .the statutes or the State Water Plan ":quires the flow at Milner 

to be mai tained at "zero." This is why the Milner zero flow is a minimum and not a 

maximum: the underlying policy is simply to allow for full utilization of flows above 

Milner. I other words, the zero minimum flow principle does not require full utilization 

above Miter and does not bar spills over Milner Dam: it only provides that it is 

permissibl¢ for the flows at Milner to be reduced to zero c.f.s., and that water rights using 
i 
I 

water dojstream from Milner Dam may not call for water to be spilled over the dam.27 

Th importance of the incorporation of the Milner zero minimum flow principle 
I 

in the gen~ral provisions and the 02-0200 partial decree for purposes of defining and 

administer~ng Basin 02 water rights is self-evident. Tp.e modification to General 

Provision ~o. 4 proposed by the State's Motion for Partial Summary Judgment is 
I 

necessary /or the definition and efficient administration of Basin 02 water rights. Idaho 

I 
Code 42 1412 6 . For the same reasons, a corresponding remark is necessary for the 

d administration of water right 02-0200. Idaho Code§ 42-1411(2)0). 

Court need go no further to determine the question of the meaning and effect 

· of the Miln r zero minimum flow in subcases 02-0200 and 00-92002GP. Thus, the State 

is entitled o summary judgment as a matter of law under chapter 38 of the 1997 Idaho 

Sessions L ws, the State Water Plan, and Idaho Code § 42-203B(2). 

27 The tate's Motion for Partial Summary Judgment does not address the issue of whether storage 
water may be released for use below Milner Dam. The use of storage water below Milner is governed by 
federal space older contracts and other provisions of state Jaw. 
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III. Th Legislative History Confirms That The State Is Entitled To Summary 
Ju gment. 

If t is Court determines, however, that the State Water Plan and Idaho Code§ 42-

203B(2) a e ambiguous, it may consider "'not only the literal words of the statute, but 

also the re onableness of proposed constructions, the public policy behind the statute, 

and its leg'slative history."' Hayden Lake Fire Prat. Dist, 141 Idaho at 398-99. 111 P.3d 

at 83-84 ( itation omitted). The legislative history of the State Water Plan and Idaho 
. f 

Code§ 427203B(2) confirm their plain meaning. 

A. I The State Water Plan As Formulated By The Board And Approved By 
The Idaho Legislature Has Consistently Provided For A Zero Minimum 
Flow At Milner Dam, 

Th Board is charged with formulating and implementing the comprehensive 
I 
I 

State Wat,r Plan, which provides "for optimum development of water resources in the 

public inte~est." Idaho Const. art. XV § 7; Idaho Code §§ 42-1734A(l): 42-1734B{1). 
I 

The State tater Plan is based upon studies and public hearings in affected areas at which 

all interesttd parties have the opportunity to appear or present written testimony. Idaho 

Code § 4~-1734A{l). The Board has discretion to balance all factors relevant to the 

! 
fonnulatiof, adoption and implementation of the State Water Plan, Idaho Code § 42-

1734B(2), Fd the Legislature may approve, amend or reject it. Idaho Const. art. XV§ 7; 

Idaho Cod 42-1734B 6 {1}; 42-1736. State agencies "shall exercise their duties in a 

manner co sistent with the comprehensive state water plan," Idaho Code§ 42-l 734B(4), 

and "[a]II ~ture filings, permits and decrees on the unappropriated waters of this state 

shall be dtennined with respect to the effect such filings, permits and decrees will have 

on the mi· imum daily flow of the affected stream or river. . " Idaho Code § 42-

1736B{1). 
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I 
I 
I 
I 

I ._.,. ;,.J 
I 

I 
Tor State Water Plan has included a Milner zero minimum flow provision since it 

I 
was first irsued in 1976. The 1976 and 1982 State Water Plans designated the flow at 

· Milner to ~e ·~protected against farther appropriations" as "0 c.f.s." and stated that there 
·1 

was suffitjient excess water "to provide for additional uses if water conserving and 
! 

storage fa~ilities are constructed." 1982 State Water Plan at 42; 1976 State Water Plan at 
I 

116. The 1985 amendments and the 1986 State Water Plan provided that the Snake River 
I . 

Basin sho'j.lld "be managed to meet or exceed a minimum average daily flow of zero 
I 
I 

measured ~t the Milner gauging station." 1986 State Water Plan at 35. The 1992 State 
I 

Water Pl~ provided that "the exercise of water rights above Milner Dam has and may 

reduce flol at the dam to zero," 1992 State Water Plant at 28. The 1992 State Water 
ji 

Plan also xplained that "[t]he zero flow at Milner Dam is not a target or goal to be 

achieved .... " Id The current State Water Plan also provides that "[t]he exercise of 

water righ s above Milner Dam has and may reduce flow at the dam to zero." 1996 State 

Water Pl at 17. 

! 
Th¢ Legislature approved the current State Water Plan and its predecessors, 

I • 

particularly with regard to the Milner "zero minimum flow." See 1978 Idaho Sess. Laws 
I 
I 

885-86, ~;28 1982 Idaho Sess. Laws 944-46; 1985 Idaho Sess. Laws 514; 1987 Idaho 

i 
Sess. Law 818-19.29 Notably, when the Milner "zero minimum flow'' provision was 

omitted fr m the f996 State Water Plan as originally forwarded to the Legislature for 

28 See ls'upra note 5. . 
29 Thel Legislature did not pass a statute or resolution fonnally approving the 1992 State Water Plan, 
but also did pot reject or amend it, and therefore the 1992 State Water Plan became effective as written 
sixty days a~er its submission to the Legislature. Idaho Const. art. XV § 7. Further, the Legislature 
directly ameJ!lded th.e 1996 State Water Plan to incorporate the Milner "zero minimum flow" provision of 
the 1992 Sta e Water Plan. Compare 1992 State Water Plan at 28 with 1997 Idaho Sess. Laws 71. This 
fact suggest that the Legislature viewed the 1992 State Water Plan's "zero minimum flow" provision 
favorably, e n ifit was not specifically endorsed through formal legislative action in 1992. 
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. ' . .,I 

I • • 

review, th~ Legislature directly amended it to include the zero minimum flow provision 
. - I 

of the pretous revision of the State Water Plan. 1997 Idaho Sess. Laws 71. Thus, the 

principle tijat the flows of the Snake River may be completely developed above Milner 
I 
! 

Dam, even! to the point of reducing the flow at Milner to zero c.f.s., has been an element 
I 
I 

of the Stat~·s comprehensive water resource planning in the Snake River Basin since the 
I 

Idaho Con~titution originally called for such planning. 

B. The Legislature Specifically Affirmed The Meaning And Effect Of The 
Milner Zero Minimum Flow Through The 1986 Amendment To Idaho 
Code § 42-203B(2). 

In ~ 986 the Legislature specifically affirmed that the "zero minimum flow" 

principle or the State Water Plan means that water rights using water downstream from 

Milner may not interfere with or impair the full use and development of flows above 

Milner. ~he Legislature did so through the 1986 amendment to Idaho Code § 42-
1 
i 

203B(2). I 
I 
I 

Th~ 1986 amendment was a response to the need for clarification regarding the 
! 
! 

meaning 8*d effect of the Milner zero minimum flow for purposes of implementing the 
I 

I 984 Swi Falls Agreement. The Swan Falls Agreement was contingent upon, among 

other thin~s, retention of the Milner zero minimum flow in the State Water Plan: the 
I 

i 
Agreemeni required that .. [t]he minimum daily flow at the Milner gauging station shall 

I 
! 

remain at 2fro c.f.s."30 

i 

_ It ias widely understood that retention of the zero minimum flow at Milner Darn 

meant that/ surplus flows upstream from Milner such as winter flows and flood waters 

' 
10 Orr: ff Exh.bit 5 t 27 (Swan Falls Agreement, Exhibit 6). The Board amended the State Water 
Plan accord' gly in 1985, See Orr Aff., Exhibit 6 at 4-5 (attachment 1 to minutes of Senate Resources and 
Environment Committee) (Mar. 4, 1985). The Legislature approved the amendments. 1985 Idaho Sess. 
Laws 514. 

I 

I 
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I 
I 
I 

I '-" """ I 
i 
! 

would re~ain available for storage and use above Milner. In a press release on the 
i 

settlement,! Attorney General Jim Jones (who signed the Agreement) stated, among other 
' ! 

things, tha1 "[t]he parties have agreed to a zero flow at Milner, which would allow for the 
I 
I • 

filling of present upstream storage facilities, as well as additional new water storage 

projects."3t Idaho Power's attorney Tom Nelson (who negotiated the Agreement on 
i 
I 

behalf of Ipaho:-Power) explained in the Board's public infonnation meeting on the day 

the Agre·eJent was signed: 
! 

ThJ water plan target minimum flow at Milner Dam is zero, which is a 
co~dition realized in the summer all the time, and this agreement does not 
cotjtemplate any change in that minimum flow. So short of a statement 
tha{ before new storage is built we should fully utilize existing storage, 
wh,fit goes on above Milner is not affected by this agreement. 32 

' . 
I 

Th~ Governor's negotiator, attorney Pat Costello, also pointed out in one of the 

I 

Board's p1blic infonnation meetings that the zero minimum flow provision allowed for 

future stor~ge projects upstream of Milner Dam: "And on the up-stream storage, I guess 
i 

it's in herel by omission, because by maintaining the zero flow at Milner, it still provides 

for any fu~re up-stream storage projects that become feasible above Milner."33 

Th~ Committee of Nine of Water District No. 1 passed a resolution supporting the 
I 
! 

Swan Falls Agreement only if it was clearly understood that there would continue to be 
' ' 

no obligati~n to spill water over Milner Dam: 
i 
i 
! BE IT FURTHER RESOLVED that in implementation it be clear 

tha~ the following conditions prevail: 
I 

31 IO at 3 (''News Release" at 2) (Office of the Attorney General) (Oct. l, 1984 ). 
32 Orr f-,.ff., Exhibit 11 at 9 (transcript ofldaho Water Resource Board public infonnation meeting on 
Swan Falls s~ttlement at 27) (Twin Falls) (Oct. 25, 1984). 
33 Orr ff. Exhibit 12 at 20 {transcript of Idaho Water Resource Board public infonnation meeting 
on Swan Fall settlement at 66) (Boise) (Nov. I, 1984). 

MEMORAND MIN SUPPORT 01' STATE OF IDAHO'S MOTION FOR PARTIAL SUMMARY JUDGMENT RE: MILNER 

ZERO MINIM M FLOW 
PAGE ]60F52 



~ -..I 

l 1. That there is, and will continue to be, no obligation to 
pr ide surface flows for water rights established below Milner Dam and 
that the "zero" flow at Milner Dam be reaffirmed.34 

i 
' In fhe Board's 1985 hearings on the State Water Plan amendments proposed by 
I 

the Swan tans Agreement, the Secretary of the Great Feeder Canal Company stated his 

understan4ing "that this entire policy is based on a minimum flow at Milner that anything 

that can d1velop or anything that's affected above Milner should not be affected. by this 

agreement "35 Board representative Frank Sherman clarified this point during the 

Board's 19iss hearings: "The negotiators agreed that above Milner there is a requirement 

for zero flbw back to the dam."36 "They're going to continue the zero flow at Milner 
I . 

Dam .... t~ere is no requirement for the water to be dumped past Milner Dam. "37 

Tht understanding that winter and flood flows would remain available for storage 

and devel9pment above Milner was thrown into doubt when the Idaho Department of 

Water Respurces ("IDWR") proposed administrative rules to implement the Swan Falls 

settlementjs "trust" provisions.38 The proposed rules defined all surface and ground 

34 

" 
Orr Alf. Exhibit 13 at 3 ("Resolution" of Committee of Nine of Water District I) (Jan. I 1, 1985). 
Orr Alf. Exhibit 14 at 29 (transcript of Idaho Water Resource Board hearing on proposed State 

Water Plan endments at 28) (Idaho Falls) (Jan. 28, 1985, 2:00 p.m.). 
36 0 Aff. E ibit 15 at 2 (transcript of Idaho Water Resource Board hearing on proposed State 
Water Plan endments at 15) (Pocatello) (Jan. 29, 1985, 7:00 p.m.). 
37 Orrj Aff., Exhibit 16 at 20 (transcript of Idaho Water Resource Board hearing on proposed State 
Water Plan 'i'1Jendments at 65) (Lewiston) (Feb. 6, 1985, 7:00pm). 
38 Pur$uant to the Swan Falls Agreement and its implementing legislation--specifically Idaho Code 
§ 42-203B-Lthe State holds in trust certain hydropower water rights located below Milner Dam that 
formerly we e claimed by Idaho Power. See Memorandum Decision And Order On Cross Motions For 
Summa Ju men/ at 31 (SRBA Consolidated Subcase 00-92023) (Apr. 18, 2008) ("This Court holds that 
Exhibit 7B [ fthe Swan Falls Agreement] clearly and unambiguously provides that any portion of Idaho 
Power's wat~r rights in excess of the minimum flows are held in trust by the State ... "); see also Idaho 
Code 42-2 3B 2 (similar). The flows encumbered by the hydropower water rights held in trust by the 
State are o en tenned "trust water." See Memorandum Dects;on And Order On Cross Motions For 
Summa J en/ at 41 (stating that new appropriators received "a portion of the water freed up and 
encumbered fas a result of the trust arrangement. This is where the reference to 'trust water' comes from .. 
. . "), The a1ministrative rules proposed to implement Idaho Code § 42-203B would have defined, among 
other things,, the geographic area in which "trust water" is found. See Orr Aff Exhibit 17 at 3 (IDWR 
publication~tting forth proposed rules) (Rule 1.5 and Figure l). 
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water flow~ above Milner as subject to the hydropower water rights held in trust by the 

State belo'-* Milner, despite the retention of the zero minimum flow. While IDWR 

acknowledQed that retaining the zero minimum flow at Milner had been interpreted "by 
' . 
' ; 

some" to Itjean the hydropower water rights held in trust by the State did not have any 

effect on fl~ws above Milner Dam, it nonetheless rejected this view because Idaho Code 

§ 42-203B(}) as originally enacted contained no such limitation: 
I . 
I 

The !adopted minimum flow of zero cfs at Milner has been construed by 
som~ as exempting any water passing Milner from the trust water 
provftsions .... A simple reading of S1008 (Section 42-203b(2)) indicates 
th~t ~11 waters in excess ofan established minimum flow up to the amount 
of tqe established hydropower right are to be considered trust waters .... I 
proppse to draft the rules recognizing all flows tributary to Snake River 
aboie Swan Falls including water passing Milner as trust waters .... 39 

Thus, the Joposed "rules for water allocation" provided that the entire Snake River 
i 
; 

drainage abpve Swan Falls, including the area upstream from Milner Dam, contained 
; 

"flows subj~ct to the trust water provisions as a result of the agreement and the legislation 

h. h . I I d . .,40 w 1c imp tjmente 1t. 
! 

ID$'s administrative interpretation was universally rejected. In his written 

comments pn the proposed rules, attorney John Rosho1t41 wrote "its been my 

i 
understandiJtg all along that trust water flows can only exist between the Swan Falls Dam 

! 

and the Milper Dam . 
i 
I 
! 

. for the reason that the minimum stream flow at Milner is 

39 Orr A f. · Exhibit 18 at 3 (internal IDWR memorandum from Norm Young to Director Ken Dunn, 
"Legal Issues ssociated With Senate Bill 1008") (June 14, 1985) (parentheses in original). 
40 Orr A . Exhibit 17 at 3 (IDWR publication setting forth proposed rules) (Rule 1.5 and Figure I) .. 
41 John osholt represented Idaho Power, Twin Falls Canal Company, North Side Canal Company 
and American alls Reservoir District in proceedings related to the Swan Falls settlement. ·See Orr Aff,, 
Exhibit 19 at (. ~ (letter from John A. Rosholt, as attorney for Twin Falls Canal Company, North Side 
Canal Compan' and American Falls Reservoir District, to Nonnan C. Young of IDWR at I, 4} (Oct. 12, 
1988); ·d at I (Idaho Power's memorandum in support of motion to reconsider and amend summary 
judgment at 5) Idaho Power Co. v. State, Case No. 62237) (Fourth Jud, Dist., Ada County) (Feb. 19, 1980) 
(signed by Jo A. Rosholt). 
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zero."42 Attorney General Jim Jones stated: "the parties did not intend ground waters or 

surface waters tributary to the Snake River above Milner Dam to be included within the 

definition of trust water flows . . . . The reason for this conclusion is that the parties 

retained the minimum streamflow at Milner Dam at zero.',43 The United States Bureau of 

Reclamation also commented: H[S]ince it is further stated that the minimum flow at 

Milner is zero, meaning no surface flow is required past Milner for any downstream uses, 

it would appear to be a misinterpretation to include surface water above Milner."44 

A water manager for several upper Snake River valley canal companies pointed 

out in a hearing on the proposed rules that they threatened to interfere with the 

established practice of reserving flood waters for uses upstream from Milner: 

I'm wishing for more of a clarification of whether flood waters is what -
or relationship flood waters has with trust waters. Now, in the past, when 
we have been having flood waters, we use those flood waters, we could 
use all we coulltake care of in the canal system. . . . And so I'd like to 
make my formal protest or clarification of what flood waters is in relation 
to' the trust waters. And if it was going to change anything that we have 
· been doing in the past 3 0 or 40 years, it would be detrimental to our canal 
systems.45 

The Secretary of the Great Feeder Canal Company emphasized that the settlement had 

been presented as reserving flows abqve Milner Dam for existing water rights and new 

development: 

42 Orr Aff.. Exhibit 20 at 2 (letter from John A Rosholt to Kenneth Dunn, Director of Idaho 
Department of Water Resources, at l) (Oct. 30, 1985). Mr. Rosholt also commented that re-evaluation of 
pennit applications for storage projects upstream of Milner Dam "becomes totally unnecessary ... since 
there can be no surface trust water above Milner Dam." Id. at 4-5. 
43 Orr Aff.. Exhibit 21 at 3 ("News Release" at 2) (Office of the Attorney General) (Jan. 29, 1986). 
44 Orr Aff., Exhibit 22 at 2 (letter from John W. Keyes III, Assistant Regional Director, U.S. Bureau 
of Reclamation, to A. Kenneth Dunn, Director, Idaho Department of Water Resources, at I) (Jan. 27, 
1986). 

45 Orr Aff., Exhibit 23 at 6 (transcript of rDWR public hearing on proposed rules and regulations for 
water appropriation at 10-12) (Idaho Falls) (Jan. 14, 1986), 
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I've been at two meetings in which I specifically asked the question of 
whether the Swan Falls agreement would affect the flow above Milner. 
And I was assured that under no circumstances would the Swan Falls 
agreement affect any of the diversion of water under any circumstances 
above Milner .... The water users that I have talked to feel as if they have 
been deceived . . . . you know, after being promised one thing and here we 
come and we find that all of our water rights may be in jeopardy - or some 
of them, at least - or that new development may be minimized because of 
the rules and regulations and the laws that are now made, it appears to us 
that it's pure deception .... I don't think you realize how the farmers feel, 
how the people feel, about that very principle. 46 

Mike Crapo, then a state senator, had played a key role in the passage of the 1985 

Swan Falls legislation, including Idaho Code § 42-203B. He also emphasized the 

importance of the Milner minimum streamflow in a hearing on the proposed rules: "zero 

flow at Milner was very heavily discussed and was the basis upon which the [Swan Falls 

settlement] legislation was passed. And certainly with regard to surface flow, there are 

-no trust waters above Milner, as my understanding of it goes. "47 "[I]t was the 

understanding of everyone last year that the flow at Milner was zero, and there was no 

trust water in the flow above Milner." 48 

The parties therefore proposed a clarifying amendment to Idaho Code § 42-

203B(2) to confirm that flows arising above Milner Dam would not be subject to water 

rights using water below Milner Dam. The amendment proposed to add two sentences to 

the statute. The first sentence addressed the hydropower water rights held in trust by 

State pursuant to the Swan Falls settlement. The second sentence of the proposed 

amendment to Idaho Code § 42-203B(2)-the passage quoted and discussed earlier in 

this memorandum-clarified that for all water rights downstream from Milner dam, "no 

46 Id at 7-8 (transcript at 16-18). 
47 Orr Aff., Exhibit 24 at 5 '(transcript oflDWR public hearing on proposed rules and regulations for 
water appropriation at 8) (Boise) (Jan. 16, 1986). 
48 Id at 6 (transcript at I I). 
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portion of the waters of the Snfl,ke river or surface or ground water tributary to the Snake 

river upstream from Milner dam shall be considered" for purposes of "determination and 

administration." S.B. I 358. 48th Idaho Leg .• 2d Reg. Sess. ( 1986):49 Idaho Code § 42-

203B(2}. 

The parties supported the amendment as a· confirmation of the original intent of 

the Agreement.50 The Committee of Nine of Water District No. 1 also passed a 

resoluti"on endorsing the proposed amendment. The resolution recited the committee's 

understanding that the parties to the Swan Falls Agreement had agreed "that it was never 

their intent to force water arising above Milner Dam to be released to fill down.stream 

water rights" and that "the upper Snake has always been managed separately from the 

lower Snake."51 The Legislature enacted the proposed amendment to Idaho Code § 42-

203B(2). 1986 Idaho Sess. Laws 309 (codified as amended at Idaho Code§ 42-203B(2}). 

Thus, the legislative history of the 1986 amendment to Idaho Code§ 42-2038(2) 

demonstrates the Legislature specifically affirmed that the zero minimum flow at Milner 

means not only that the river may be fully developed for storage and use above· Milner, 

but also that water rights using water downstream from Milner Dam have no legal 

standing to impair or interfere with such development. 

IV. The Origin And Implementation Of The Milner Zero Minimum Flow. 

While the State's Motion for Partial Summary Judgment can be resolved solely on 

the basis of the plain language ofldaho Code§ 42-203B(2), the 1997 Idaho Session Laws 

and the State Water Plan, the State submits that the Court may consider the following 

49 Orr Aff.. Exhibit 25 at 3. 
so See Qrr Aff .• Exhibit 26 at 2 (minutes of Senate Resources and Environment Committee, Feb. 19, 
1986, at I) ( describing the 1986 amendment as "merely clarification"). 
51 Orr Aff., Exhibit 27 at 6 ("Resolution 19") (Committee of Nine and the Water Users of Water 
District 1) (Mar. 4, 1986). 

MEMORANDUM IN SUPPORT OF STATE OF IDAHO'S MOTION FOR PARTIAL SUMMARY JUDGMENT RE:. MILNER 

ZERO MINIMUM FLOW 
PAGE21 OF 52 



undisputed historical facts to resolve any alleged ambiguity. These undisputed facts 

reveal "'the public policy behind the statute."' Hayden Lake Fire Prot. Dist, 141 Idaho at 

398-99. 111 P.3d at 83-84 (citation omitted) .. 

The zero minimum flow provisions of the State Water Plan and the 1986 

amendment to Idaho Code § 42-2038(2) were not created out of whole cloth. Rather, 

they reflected the long-established practice of conserving and storing non-irrigation 

season ("winter") flows and fiood waters above Milner Dam for agricultural purposes. 

The origins of this policy and practice are inextricably intertwined with the development 

of the water resources of the Snake River Basin during the last century. 

As discussed below, the unique geography of the Snake River Basin fostered 

irrigation development that resulted in the full appropriation of the summer flow of the 

river at Milner by the early years of the twentieth century. Thereafter, further 

development was possible only by conserving and storing above Milner the winter flows 

and flood waters that would otherwise be lost or "wasted" for irrigation purposes. This 

fact, plus a series of low water years and devastating droughts that resulted in shortages 

even for existing irrigation projects, made the conservation and storage of winter ~d 

flood flows above Milner Dam an imperative that became the primary consideration in 

water resources planning and development in southern Idaho. State and federal policies 

aimed at conserving and storing winter and flood flows above Milner Dam to the greatest 

extent possible were part of the bedrock of Snake River Basin water development" and 

property rights expectations long before the first State Water Plan formally incorporated a 

"zero minimum flow" at Milner Dam. 
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A. The Physical Division Of The Snake River Basin At Milner Dam. 

"From Heise to Milner, a distance of 219 river miles, the [Snake] river is not 

deeply entrenched .... At Milner, the river enters a deep canyon cut through lava and 

sedimentary beds and continues for 216 miles in a west and northwesterly direction."52 

Thus, geography physically divides the Snake River into two sections as it arcs across 

southern Idaho, and this natural bifurcation dictated the progression of early irrigation 

development. The section downstream from Milner offered essentially no opportunities 

for significant agricultural development because the river was largely inaccessible in the 

deep canyon. 53 Prior to the advent of high-lift pumping, the principal use contemplated 

below Milner was hydropower development. 54 

The river above Milner was readily accessible to irrigate the broad, fertile plains 

and was quickly developed for this purpose. The area above American Falls was 

especially well-suited to gravity irrigation diversions and by 1900 private interests had 

developed many irrigation systems in this area.55 After 1900, large-scale irrigation 

projects were developed with government assistance in the area from American Falls to 

52 Orr Aff., Exhibit 4 at 13 (I 982 Idaho State Water Plan at 5). 
53 See Orr Aff., Exhibit 28 at 6 ("Report and Recommendations to the Federal Power Commission by 
W.G. Swendsen, Commissioner of Reclamation, representing the State of Idaho" at 3) (Oct. 28, 1922) 
("Almost immediately below Milner Dam, Snake River enters what ultimately becomes a rather deep rock 
gorge, from which water can not be diverted by gravity for irrigation uses."). 
54 See Orr Aff., Exhibit 29 at 14 ("Report of Board of Engineers to Consider Projects in Snake River 
Valley Which May Affect the Proposed American Falls Reservoir" at 5) (April 10, 1920) ("Board of 
Engineers Report") ("The waters flowing in the stream below Milner Dam are not susceptible of diversion 
to any considerable amount, and therefore become of primary use in connection with the production of 
power."); see also Orr Aff., Exhibit 30 at 4 (W.G. Hoyt, Hydraulic Engineer, U.S. Geological Survey, 
"Report Relative To Application of Idaho Power Company for Preliminary Permit to Develop Upper 
Salmon Falls Site on Snake River, Idaho - Pennit No. 19, Federal Power Commission" at 3) (July 1921) 
("in the section downstream [from Milner] the use of water for power purposes will undoubtedly 
predominate, since the larger portion of the land adjacent to the river is at such an elevation that it cannot 
feasibly be irrigated by water pumped or diverted below the Milner dam."). 
s.s See generally Orr Aff.. Exhibit 3 I at 3 (Leonard J. Arrington, Irrigation In The Snake River 
Valley: An Historical Overview, IDAHO YESTERDAYS, Spring/Summer Issue, 1986, Vol. 30, Numbers 1-2, 
at 4.) 
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Milner. The Twin Falls south and north side projects were constructed by the Twin Falls 

and North Side Canal Companies under the 1894 Carey Act, and the federal Minidoka 

Project was developed by the U.S. Reclamation Service (later the Bureau of Reclamation) 

under the 1902 Reclamation Act.56 The Minidoka Project built dams and large reservoirs 

at Lake Walcott (Minidoka Dam) and Jackson Lake in Wyoming.57 The Twin Falls 

companies constructed a large dam and diversion works at Milner,58 the lowest point on 

the river at which large i~igation diversions were practicable.59 As a result of this 

development, the reliable summer flow of the river at Milner was fully appropriated soon 

after the end of the nineteenth century.60 

B. Early Recognition Of The Need To Conserve And Store Winter Flows 
Above Milner. 

The full appropriation of irrigation season flows at Milner was a turning point in 

the development of the Snake River Basin. From that point on, storage reservoirs and the 

waters to fill them were necessary for further irrigation development. As the Director of 

the U.S. Reclamation Service emphasized in a 1920 letter to Idaho Power Company 

regarding the proposal to build a reservoir at American Falls: 

56 See jJi; Orr Aff., Exhibit 32 at 6 (W.G. Hoyt, "Report Relative to Water Power Resources of 
Snake River and Status of Public Lands Between Milner and Weiser, Idaho" at 42) (U. s: Geological 
Survey) (Aug. 1922). 
57 See Erik A. Stene, "Minidoka Project History" at 2, 5-10 (U.S. Bureau of Reclamation) (1997), 
htn,://www .usbr.gov/projects/JmageServer?imgName=Doc !245093434100.pdf; (link located on webpage: 
http://www.usbr.gov/projects/Project.jsp?proj_Name=Minidoka%20Project&pageType=ProjectHistoryPag 

;J- Orr Aff.. Exhibit 33 at S (C.E. Tappan, "Report Covering Water Measurements and Studies of 
Stream Flow of Snake River Between Milner and Shoshone Falls" at 8) (Idaho Power Company 1923). 
59 Orr Aff., Exhibit 29 at 6 (transmittal letter from I.W. McConnell, Chairman of the Board of 
Engineers, to ChiefofConstruction, U.S. Reclamation Service, at 2) (Apr. 10, 1920) (transmitting Board of 
Engineers Report). 
60 See Orr Aff., Exhibit 34 at 5 ("State of Idaho Response to Federal Energy Regulatory Commission 
Request for Additional Infonnation" at 2) (In the Matter of Petition for Declaratory Order by Idaho Power 
Company) {FERC Docket no. EL85-38-000) (Jan. 30, 1987) ("The reliable natural flow during the summer 
month period was fully developed by the end of the 19th century."). 
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The time has already passed when the natural flow of the river was 
sufficient to irrigate the lands under cultivation along its shores and 
storage reservoirs have been recognized as a necessity for many years 
past. . . . without additional storage no new areas at all can be made 
productive and habitable and even . the present projects will suffer 
occasional serious losses. 61 

The great drought of 1919, the driest year on record in the Snake River Valley to 

that point, provided the catalyst for the development of the storage facilities needed to 

support continued agriculture development within the basin. In a report to the Governor 

in June of that year, the State Commissioner of Reclamation stated that there had been an 

"extreme shortage of water, occasioned by a very light precipitation and snow-fall,"62 

The Commissioner further reported: 

During seasons of normal flow, the Snake River is at this time at flood 
stage and a considerable quantity of water has heretofore, at this time of 

61 Orr Aff.. Exhibit 35 at l (Letter from A.P. Davis, Director of U.S. Reclamation Service, to Idaho 
Power Company at I) (Nov. 2 1920). The inadequacy of natural flow for further irrigation development, 
and the need for additional storage. was recognized repeatedly in subsequent years. In 1934 the State 
Commissioner of Reclamation reported: 

The limit of the development of the irrigation resources of the State from the natural flow 
of streams has long since been reached, and resort has been had to storage, pumping from 
lakes and streams, and the development of · subterranean water to supplement and 
augment the supply necessary to irrigate the lands under cultivation. 

Orr Aff .• Exhibit 36 at 2 (R.W. Faris, State Commissioner of Reclamation, "Supplementary Water For 
Irrigation In Idaho, With Particular Reference To Boise And Snake River Valleys" at 1) (Oct. 15, 1934) 
(revised). A 1935 U.S. Geological Survey water utilization report stated: "Irrigation development has 
reached a point in the Snake River Basin beyond which there can be no large increase in acreage without 
the construction and utilization of additional storage reservoirs or through the development of additional 
water supply by pumping." Orr Aff.. Exhibit 37 at 7 (W.G. Hoyt, "Water Utilization In The Snake River 
Basin" at 65) (U.S. Department of the Interior, Water Supply Paper 657) (1935). The Idaho Supreme Court 
also took notice of the fact that natural flow had been fully appropriated: "The nonnal flow of our streams 
has been appropriated, and therefore the limit of development by irrigation from that source has been 
reached." State Water Conservation Board v. Enking. 56 Idaho 722. 738. 58 P.2d 779. 785-86 (Holden. L 
concurring) (1936): see also Orr Aff., Exhibit 38 at 7 ("Special Report- Upper Snake River Basin (Above 
Powder River) - Irrigation And Associated Developments" at 63) (U.S. Dept. of the Interior, Bur. of 
Reclamation, Regional Office, Boise, Idaho) (February 1955) ("Large scale irrigation of new lands or 
providing supplemental supplies in the upper portion of Snake Basin would depend upon development of a 
water supply in the river above Milner Dam."). 
62 Orr Aff.. Exhibit 39 at I (W.G. Swendsen, Idaho State Commissioner of Reclamation, 
"Departmental Report No. 2 from May l To June I, 19 I 9 - To His Excellency C.C. Moore. Acting 
Governor OfThe State Ofldaho" at l). 
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the year, been wasting over the Milner Dam, whereas during this season 
the stream has been entirely used for irrigation purposes at this point for 
some weeks past. 63 . 

The Commissioner also issued a notice in June to the water users on the Snake River, 

notifying them of the run-off ·shortage and the unusually low storage in Jackson Lake 

Reservoir, and· stating that it was "highly important that the greatest economy be 

exercised in the use ~f water during this season. "64 The District Counsel for the U.S. 

Reclamation Service, B.E. Stouternyer, reported to the Chief Counsel of the U. S. 

Reclamation Service: "The water situation on Snake River is extremely critical this year 

•• • " 65 "There is a great shortage of water in Snake River this year, this being the lowest· 

year in thirty years, the Snake River at this time being about 3,000 second~feet lower than 

ever known before at this time of the year. "66 

After the 1919 drought, "[i]t became obvious to all that additional storage 

facilities had to be built to provide water when short supplies occurred in the future."67 

As the State Commissioner of Reclamation reported to the Governor in 1923: "The 

shortage of water experienced in the Snake River valley in 1919 and the subsequent crop 

loss from drouth during that year acted to stimulate interest in and created a demand for 

additional storage on the Snake River."68 Because the river was fully appropriated above 

Milner during the irrigation· season, the only waters available for storage m new 

63 Id 
64 Orr Aff .• Exhibit 40 at 2 (W.G. Swendsen, Commissioner of Reclamation, Department of 
Reclamation, "Re: Water District No. 36, To the Water Users on the Snake River") (June 2, 1919). 
65 Orr Aff., Exhibit 41 at 2 (Letter from B.E. Stoutemyer, U.S. Reclamation Service District 
Counsel, to the Chief Counsel, U.S. Reclamation Service at2} (June 26, 1919). 
66 Orr Aff., Exhibit 42 at I (Letter from District Counsel B.E. Stoutemyer, U.S. Reclamation. 
Service, to Chief Counsel, U.S. Reclamation Service, Washington D.C. at I) (June 30, l 919). 
67 Orr Aff., Exhibit 31 at 6 (Arrington article at 7). 
6a Orr Aff., Exhibit 43 at I (Letter from W.G. Swendsen, State Reclamation Commissioner, to 
Governor C.C. Moore at 1) {July 9, 1923). 
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reservoirs were non-irrigation season flows and flood waters. The location most often 

proposed for a new reservoir to.store such flows was American Falls. 

In 1920, the United States Director of Reclamation A.P. Davis and Idaho 

Governor D. W. Davis designated a joint federal-state Board of Engineers to consider 

water projects in the Snake River Valley, particularly those affecting the proposed 

American Falls Reservoir.69 The engineers selected- to serve on the board represented 

governmental and private interests: the U.S. Reclamation Service, the Idaho Department 

of Reclamation, the Twin Falls Canal Company, and the Twin Falls North Side Land & 

Water Company (the predecessor to North Side Canal Company).70 

_The Board of Engineers quickly recognized that the water supply situation called 

for comprehensive planning and coordinated development. During the Board's first 

meeting, Idaho State Commissioner of Reclamation W.G. Swendsen said that State 

officials believed "the time had come for the formation of a definite plan for the 

development of the remaining resources of the Snake River water supply on a broad and 

comprehensive basis which would insure to the state the maximum utility of the 

possibilities of the stream.',71 Further, as the Board of Engineers reported: "It became 

apparent from preliminary consideration of the subject that no one of the principal 

problems involved could be properly considered without taking into account its effect 

upon the general problem of the conservation of the waters of Snake River."72 Thus, the 

Board of Engineers considered "[t]he total water supply available in the Snake River 

basin for irrigation," the "quantity of storage required for the utilization of the water 

69 

70 

71 

72 

Orr Aff.. Exhibit 29 at JO (Board of Engineers Report at I). 
Id at I I (Board ofEngineers Report at 2). 
Id at 11-12 (Board of Engineers Report at 2-3 ). 
Id at 12 (Board of Engineers Report at 3). 

MEMORANDUM IN SUPPORT OF ST A TE OF IDAHO'S MOTION FOR PARTIAL SUMMARY JUDGMENT RE: MILNER 
ZERO MINIMUM FLOW 

PAGE270F52 



supply and the relation of that supply to the size of the American Falls Reservoir and 

other reservoirs which may be necessary," and the loss ofhydropower rights at American 

Falls through "the appropriation of all waters available for irrigation. "73 The Board of 

Engineers issued a much-anticipated report in April 1920 ("Board of Engineers 

Report"). 74 

The Board of Engineers Report concluded that "the greatest use of the water of 

Snake River will be found in the dedication of the entire flow of the stream to irrigation 

in so far as the water can be economically appropriated," and that it was possible "with 

the requisite storage to utilize a very large percentage of all the waters originating in the 

watershed above Milner dam,"75 The Report also stated that because there was an excess 

of irrigable land and "the amount of water available in the river is the limiting factor,"76 

that "[t]he net effect of this condition will be to dry up the river below Milner Dam 

during the irrigation season, also. to as great an extent as possible below American Falls 

Reservoir, during the non-irrigation season."77 

While high-lift pumping would eventually make large-scale irrigation possible in 

the section downstream from Milner Dam, 78 at the time of the Board of Engineers Report 

73 Id 
74 See Orr Aff., Exhibit 44 (letter from Bany Dibble, Minidoka Project Manager, to the Chief 
Engineer of the U.S. Reclamation Service) (Apr. I 6, 1920) \'There is considerable demand for this report, 
and I believe some of the papers will be interested in printing parts of it."). 
15 Orr Aff., Exhibit 29 at 14 (Board of Engineers Report at 5); see also id....&Q (transmittal Jetter at 2) 
("The board is of the opinion that all of the water of Snake River susceptible of economical diversion 
should be dedicated to irrigation .... The unappropriated water of Snake River can be made available by 
the development of approximately 3,900,00 acre-feet of storage capacity."). . 
16 Id at 14 (Board of Engineers Report at 5); see also id. at 7 (letter of transmittal of report at 2) 
("The available water supply is not sufficient for the irrigation of all the land which can be reached from 
the river."). 
77 Id at 14 (Board of Engineers Report at 5). 
78 See Orr Aff., Exhibit 45 at 9-11 (Susan M. Stacy, Legacy of Light: A History of Idaho Power 
Company at 135-37) (Idaho Power Co, 199 I) (discussing high-lift pumping developments in the I 960s). 
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hydropower was the only feasible use of any significance below Milner.79 Thus, for 

purposes of considering the downstream effects of maximizing winter flow storage above 

Milner, the Report focused on hydropower impacts: 

The principle involved therefore is to secure as nearly as possible a total 
use of the waters for irrigation above Milner Dam, and to secure the 
greatest possible use for power below Milner Dam. To a moderate extent 
these interests conflict with each other but fortunately on account of the 
large accretions to the stream below Milner Dam the power resource is 
restored at Upper Salmon Falls and the injury to that resource which 
would be susceptible of future development is relatively not very great.80 

Similarly, the Board of Engineers Report emphasized that the storage of winter flows that 

would otherwise be used for power purposes was key to sustaining irrigation 

development: 

It is recognized generally that the establishment of the American Falls 
Reservoir is essential to the further development of dependable irrigation 
possibilities on the Snake River, also that the development of that 
reservoir will shut off the winter flow at that point which will thereby to a 
very large extent deprive the remaining power sites of the winter water 
which now passes American Falls.81 

79 See Orr Aff.. Exhibit 29 at 14 (Board of Engineers Report at 5) ("The waters flowing in the stream 
below Milner Dam are not susceptible of diversion to any considerable amount, and therefore become of 
Erimary use in connection with the production of power."). 
0 Id, at 14-15 (Board of Engineers Report at 5-6). Hydraulic Engineer W.G. Hoyt, of the U.S. 

Geological S_urvey, came to the same conclusions in a report issued the following year: 

In general the river may be divided into two main sections. First, that portion upstream 
from Milner, and second, the portion downstream from Milner. In the portion of the river 
upstream from Milner the use of water for irrigation will predominate over power use, 
while in the section downstream the use of water for power purposes will undoubtedly 
predominate, since the larger portion of the land adjacent to the river is at such an 
elevation that it cannot feasibly be irrigated by water pumped or diverted below the 
Milner dam. · 

Orr Aff., Exhibit 30 at 4 (Hoyt report on preliminary permit application for Upper Salmon Falls at 3). 
81 Orr Aff., Exhibit 29 at 17 (Board .of Engineers Report at 23); see also id at 16 (Board of 
Engineers Report at Table 5, "Power Possibilities on the Snake River from American Falls to Swan Falls, 
inclusive") ("Proposed Conditions: All flow stopped at American Falls in non-irrigation season. All flow 
except waste waters to be diverted at Milner Dam or above in all seasons") (underlining in original). 
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The Board of Engineers Report also recognized that hydropower water rights for 

the use of winter flows might attach or perfect before irrigation development had been 

completed because "the complete utilization of the Snake River water supply above 

Milner Dam for irrigation purposes will, under normal conditions require a considerable 

length oftime."82 The Board of Engineers therefore advised: "In granting power rights in 

· the future the Federal Government and the State should so far as possible provide 

~ restrictions requiring its eventual surrender when and as the waters are required for 

application to the land."83 Similarly, when large reclamation projects were eventually 

proposed downstream from Milner, State and Federal authorities made it clear that such 

projects would not be permitted to interfere with the conservation and storage of winter 

flows above Milner Dam. 84 

C. The American Falls Reservoir And The Twin Falls Power Site. 

The principles proposed in the Board of Engineers Report were soon put into 

effect in the negotiations and agreements for construction of the American Falls Dam and 

the Twin Falls power project. Idaho Power Company owned land, hydropower facilities 

82 Id at I 8 (Board ofEngineers Report at 30). 
83 Id at 19 (Board of Engineers Report at 31). The Idaho State Commissioner of Reclamation made 
this same point in a report to the Federal Power Commission: 

it is extremely important that any power pennits granted in connection with these 
applications shall be conditioned upon the State's present and future right to divert, use 
and impound as much water as may be necessary for a complete development of its 
agricultural resource, both for irrigation, domestic and other consuming uses. 

Orr Aff .• Exhibit 28 at 5 (Swendsen "Report and Recommendations" at 2). 
84 See Orr AfT., Exhibit 46 at 2-3 (letter from Idaho Governor Robert Smylie to U.S. Secretary of 
Interior Stewart L. Udall at 1-2) (Dec. 7, 1966) (stating that further irrigation development above Milner 
was possible provided that the proposed Southwest Idaho Water Development Project did not require water 
to be spilled over Milner Dam); Orr Aff., Exhibit 47 at 5 ("Statement" of Evan Kackley, Idaho Water 
Resource Board Member from District 4, to the Idaho Water Resource Board at 5) (June 1967) (Idaho 
Falls) (stating that the Southwest Idaho Water Development Project would not require spills over Milner 
Dam). 
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and water rights at American Falls and also below Milner Darn, 85 and had applied for a 

preliminary permit to develop the Twin Falls power site just downstream from Milner. 86 

Thus, the proposed American Falls Reservoir could not be built until a resolution 

was reached with Idaho Power Company regarding its property interests at the American 

Falls site. Equally important, the American Falls and Twin Falls projects bracketed 

Milner and squarely presented the question of whether downstream uses would be 

allowed to require the spilling over Milner Darn of winter and flood flows that otherwise 

could be stored upstream for irrigation. 

Federal and state authorities entered into negotiations with Idaho Power on these 

subjects and eventually an agreement was reached.87 The resulting contract, dated June 

15, 1923 (the ''American Falls Contract"), recognized that "the United States 

contemplates the construction of a -large reservoir at American Falls, Idaho, to store the 

flood water and winter flow of Snake River and make the same available for the 

reclamation of large areas" in public and private irrigation projects in the Snake River 

85 Orr Aff.. Exhibit 4} at 2.3 (Swendsen letter to Governor C.C. Moore at 2-3) ("The construction of 
the [American FallsJ reservoir will ultimately interfere with the power rights and property of the Idaho 
Power Company at American Falls and at other down river points on the Snake River. For example, 
Shoshone Fa1!s, Lower Salmon Falls and Swan Falls."). 
86 See Qrr Aff.. Exhibit 48 (letter from U.S. Reclamation Service Director A.P. Davis to the 
Executive Secretary of Federal Power Commission forwarding a copy of a report by George L. Hoffinan, 
U.S. Reclamation Service Engineer, on Idaho Power Company's application to the Federal Power 
Commission regarding the Twin Falls power site) (Apr. 5, 1921); see also Orr Aff., Exhibit 49 at I (George 
L. Hoffinan, U.S. Reclamation Service Engineer, "Report on Application Before Federal Power 
Commission by Idaho Power Company, Serial No. 18, For Preliminary Permit covering Twin Falls site, on 
Snake River") (Mar. 15, I 921 ); see also Orr Aff., Exhibit 50 at 2 (Idaho Power Company, "Project No. 18 • 
Application For License - Twin Falls Project- Snake River, Idaho") (Feb. I, 1922). 
87 Orr Aff., Exhibit 43 at"3. (Swendsen letter to Governor C.C. Moore at 3) ("Negotiations were 
opened with the Power Company some two or three years ago, with the result that after considerable study 
and deliberation, involving many conferences in which the writer participated, as the representative of the 
State ofldaho, an agreement was finally reached ... "). 
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valley.88 The American Falls Contract also recognized that "the storing by the United 

States of winter flow at American Falls will interfere with certain power and other rights 

of company at American Falls and points below."89 

The contract limited Idaho Power Company's right "to demand the turning out of 

water from the reservoir for release by and use below Milner,"90 and granted the United 

States "[t]he right to limit all other rights of the company on Snake River ... insofar as 

and no farther than the rights allowed and granted to the United States to store and use 

water as herein provided may interfere with any rights of the company at any lower 

points on Snake River. "91 The State Commissioner of Reclamation informed the 

Governor that "the contract between the power company and the government provides for 

the regulation of Snake River in the interest of irrigation, adequate to the needs of a 

million and a half acre feet, reservoir capacity ."92 The contract cleared the way for the 

construction of the American Falls Dam, ~hich was completed in 1927.93 

Negotiations regarding Idaho Power Company's proposal to develop the Twin 

Falls power site proceeded in tandem with the American Falls negotiations because both 

projects raised the question of the extent to which storable winter flows would be spilled 

over Milner Dam. A 1921 Reclamation Service report to the Federal Power Commission 

("FPC") on Idaho Power's application for a preliminary permit for the Twin Falls site 

stated that ·~from a power standpoint) the Snake River is divided into two sections, that 

BB Orr Aft:, Exhibit 51 at 3 ("Contract Between the United States and the Idaho Power Company 
Relative to Power Rights at American Falls Reservoir, Idaho - Dated June 15, 1923") (Symbol Jlr-733) 
("American Falls Contract" at l ). 
89 Id. at 4 (American Falls Contract at 2). 
90 Id at 7 (American Falls Contract at 21) ("Company's Rights below Milner Dam"). 
91 Id at 6 (American Falls Contract at 11 ). 
92 Orr Aff., Exhibit 43 at 4 (Swendsen letter to Governor C.C. Moore at 4) (July 9, 1923). 
93 Orr Aff., Exhibit 3 I at 2 (Arrington article at l ). 
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above and that below Milner Dam .... During the irrigation season ... the Snake River is 

turned dry at the Milner dam, all of the water being diverted into the irrigation canals 

••.. " 94 The report also stated: "The further development of this site-in fact even the 

present development would interfere seriously with the storage of water in the American 

Falls reservoir, which reservoir is the. key to the full development of the Snake river for 

irrigation purposes."95 The report explained: 

Plans for storage reservoirs are now being made by the U.S. Reclamation 
Service, working in conjunction with the State of Idaho and the different 
water users associations· along the Snake River, that will ultimately 
conserve all the water of Snake river susceptible of economical diversion 
for irrigation purposes. The lowest point on the river at which diversion is 
practicable in large amounts is at Milner dam.96 

Idaho Power's license application for the Twin Falls project recognized these 

plans: "The effect of the Milner diversion is to completely stop the natural flow of water 

at Milner during a part of the irrigation season .... In the near future the flow will be 

further affected by the construction of a storage reservoir at American Falls by the U.S. 

Reclamation Service . . . . "97 The application stated that upon completion of the 

reservoir, "the only natural flow available at the site" from the beginning of the irrigation 

94 Orr Aff., Exhibit 49 at 1 (Hoffinan report at 1) (March 21, 192 I). Similar comments were made in 
a U.S. Geological Survey report on ldaho Power's application for a preliminary pennit at the Upper 
Salmon power site. See Orr Aff., Exhibit 30 at 4 (Hoyt report on.preliminary permit application for Upper 
Salmon Falls at 3). 
95 Ott Aff .• Exhibit 49 at 2 (Hoffman report at 2). 
96 Id. at 3 (Hoffman report at 3 ). The Director of the U.S. Reclamation Service made the same points 
in a letter to the Federal Power Commission regarding the Upper Salmon power project: 

[Th~ American Falls] reservoir will completely control and utilize Snake River above 
Milner dam and it would manifestly be opposed to the public interest to grant to a private 
company rights which might enable them to handicap seriously, if not prohibit, the 
otherwise feasible complete development of the power and irrigation resources of the 
Snake River Basin. 

Orr Aff., Exhibit 52 at l (letter from A.P. Davis, Director, U.S. Reclamation. Service, to Mr. Merrill, 
Executive Secretary, Federal Power Commission at I) (Mar. 26, 1921). 
97 Orr Aff.. Exhibit 50 at 8 (Idaho Power application for Twin Falls license at Exhibit H). 
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season until the reservoir began to spill, ''.which in an average year will be about 

December I st, and in a minimum year not until March or April, will be make-up from 

Milner to Twin Falls."98 

Nonetheless, in the Twin Falls negotiations (which extended several years after 

the signing of the American Falls Contract) Idaho Power continued to seek rights to 

winter flows above Milner Dam. The Reclamation Service steadfastly opposed these 

efforts, as Idaho Power's corporate secretary made clear in a 1931 status report to the 

company's vice president and general manager: "we may expect little concession from 

the Department of Reclamation in the way of further prior rights to the use of the waters 
,, 

of Snake River so far as the same may be available for irrigation use at, or at points 

above, Milner Dam."99 "It was very clear to me that it is not [District Counsel 

Stoutemyer'sJ nor the Reclamation Department's intention that we shall gain, without his 

or their serious protest, any further prior rights to water of Snake River which may be 

used for irrigation purposes at or above Milner Dam."100 

Ultimately, a stipulation confirmed that power use at the Twin Falls site was 

subordinate to existing and future irrigation uses and strictly limited the water supply to 

flows below Milner Dam, with the exception of 45,000 acre-feet of "primary storage" 

Idaho Power held under the American Fall Contract. The stipulation was incorporated 

into the FPC license for the Twin Falls site as Article 14: 

98 Id 
99 Orr Aff., Exhibit 53 at I (letter from James L. Boone to Mr. Hibbard at I) (May 29, 1931 ). Mr. 
Hibbard and Mr. Boone were, respectively, the vice president and the corporate secretary of Idaho Power 
Company. See Orr Aff., Exhibit 54 (letter from M.L. Hibbard, Vice President and General Manager of 
Idaho Power Company, to E.B. Darlington, Superintendent, U.S. Reclamation Service) (Apr. 7, 1931); Orr 
Aff., Exhibit 55 at 3 ("Idaho Power Company Minutes of Special Meeting of Board of Directors" at 2) 
(May 11, I 934) (certification of corporate secretary James L. Boone). 
100 Orr Aff., Exhibit 53 at I (Boone letter to Hibbard at 1). 
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Article 14. As a condition of this license, the Licensee, for itself, its 
successors and assigns, hereby stipulates and agrees that all rights to the 
use of water for power purposes heretofore or hereafter acquired for the 
development of power at the· site of this project shall be held and 
considered at all times to be subject, inferior and subordinate to all rights 
heretofore or hereafter acquired by the United States or other parties for 
irrigation purposes, except (a) the right to use for power development at 
this project the water from the 45,000 acre-feet of primary storage 
capacity which the Licensee holds in American Falls Reservoir under 
paragraph 16 of that certain contract between the United States of America 
and Idaho Power Company, dated June 15, 1923, and the discharge of 
which it may control under the terms of said contract; (b) the right to use 
for power development at this project the seepage, percolation, drainage, 
spring or springs, waste, and/or other influent waters which do not flow or 
spill over Milner Dam but which enter in, arise in, and flow in and along 
the channel of Snake River between the down-stream toe of Milner Dam 
in Snake River, Idaho, and the site of the project covered by this Iicense. 101 

The Artic1e 14 stipulation also provided that it was "a covenant running with the 

title to the said power plant at Twin Falls, and all rights in connection therewith" and 

"effective to bind the Licensee and its successors and assigns."102 Idaho Power agreed to 

"to execute and acknowledge under authority of a suitable resolution of its board of 

directors" a recordable contract or deed embodying the stipulation, 103 and the company's 

Board of Directors unanim<?usly approved a corresponding resolution on the same date 

the license was approved. 104 In the meantime, the Snake River Basin was experiencing 

another devastating drought. 

101 Orr Aff.. Exhibit 56 at 13 ("Federal Power Commission, Ucense on Government Lands, Project 
No. 18, Idaho, Idaho Power Company" at 11) ("Article 14") (May 11, 1934). 
102 Id 
103 Id 
104 See Orr Aff., Exhibit 55 at 2-3 ("Idaho Power Company, Minutes of Special Meeting of Board of 
Directors") (May 11, 1934). Two years later, in a technical journal article describing the Twin Falls 
project, an Idaho Power engineer confinned that the project "may be said to be dependent for its water 
supply upon that water returning to, or arising within, the 22 miles of river bed between Milner Dam and 
that plant, with the addition of such limited amounts of water permitted under contract to flow by Milner 
Dam." Orr Aff., Exhibit 57. at 3· (H.L. Senger, Idaho Power Company, Twin Falls Hydroelectric 
Development, ELECTRICAL WEST- Vol. 76, No. 4 at 19) (April I 936). 
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D. The 1930s Drought And Renewed Efforts To Conserve Winter Flows. 

The drought of the early 1930s was worse than the 1919 drought. Lynn Crandall, 

watennaster for Water District No. 36 (the area upstream from Milner Darn - later 

renumbered Water District No. 1), wrote in 1953: 105 "The drought during the early 

1930's was the most severe and prolonged of any that have occurred during the 62 past 

years of stream-flow records on Snake River."106 The State Commissioner of 

Reclamation reported in late 1934: "We have just passed through the most serious and 

disastrous drouth in the history of the State. , . . The situation is acute and disaster 

confronts many heretofore prosperous and self-sustaining communities unless 

supplementary and additional water can be provided to afford relief" 107 

As in 1919, the drought resulted in a clamor for new storage projects to protect 

against short water years. "Shortly after American Falls was built we had an 

unprecedented drought in the Snake River Valley which lasted over 5 years, 1931, 1932, 

1933, 1934, and 1935. In two or three of those years the reservoir did not fill. ... The 

settlers immediately started a request for investigations for further storage."108 The State 

responded by enacting legislation providing for "the construction of a system of works, in 

105 Mr. Crandall was watennaster during the l 930s drought, and was still watennaster in 1953 when 
he wrote of the drought. See Orr Aff,, Exhibit 58 at 7 (transcript of examination of Lynn Crandall in 
Federal Power Commission proceedings on Idaho Power Company's proposed Hells Canyon project at 
10136) (Jan. 12-13, 14-15, 1954) ("Crandall Examination"). 
106 Orr Aff .• Exhibit 59 at 8 (Lynn Crandall, "Future Upstream Depletion Above Hells Canyon" at 6) 
(Apr. 6, 1953) ("Crandall Report"). 
107 Orr Aff., Exhibit 36 at 2-3 (Faris report at 1-2). 
108 Orr Aff., Exhibit 60 at 14 ("The Palisades Dam And Reservoir Project - Hearings before a 
Subcommittee On Irrigation And Reclamation Of The Committee On Public Lands, House of 
Representatives and a Special Subcommittee Of The Committee On Interior And Insular Affairs, United 
States Senate - Eighty-First Congress - First Session on H.R, 5506" at 23) (United States Govennnent 
Printing Office, Washington) (1949) (statements of Robert J. Newall. fonner regional director of the 
Bureau of Reclamation in Boise, Idaho). 
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the manner hereinafter provided, for the conservation, development, storage, distribution 

and utilization of water for irrigation purposes."109 

Federal authorities redoubled their efforts to develop storage sites and water 

supplies above Milner Dam, as the State Reclamation Commissioner reported in 1934: 

"The United States Bureau of Reclamation, during the past two years, has made surveys 

and investigations in an effort to discover ways and means of relieving this situation by 

providing storage on the upper reaches of both the North Fork and South Fork of Snake 

River. "110 In 1935, the Bureau of Reclamation published a report on its upper Snake 

River basin storage investigations, the purpose of which was "to determine the surplus 

water for contemplated future storage developments." 111 . 

A 1935 Department of Interior water supply paper reported that there could be no 

significant increase in irrigation in the Snake River Basin without additional storage or 

pumping, 112 and that '"the recurrence of years of-abnormal low run-off has demonstrated 

109 1935 Idaho Session Laws 162. Although the Idaho Supreme Court subsequently declared this 
legislation unconstitutional because of the powers it putported to confer on the State Water Conservation 
Board, see generally State Water Conservation Board v. Enking, 56 Idaho 722, 58 P.2d 779 (1936). the 
Court recognized the legitimacy of the underlying legislative purpose; 

More than half the people of the state depend, either directly or indirectly, upon 
irrigation. The nonnal flow of our streams has been appropriated, and therefore the limit 
of development by irrigation from that source has been reached. Hence the need of 
providing additional water by storage or otheJWise is great, and the purpose of the statute 
under consideration most commendable. 

Id. at 738. 58 P.2d at 785-86 (Holden, J .• concurring). The Idaho Supreme Court later ovem.iled Enking to 
the extent it was inconsistent with the holdings in two subsequent decisions. Dgpt. of Parks v. Dept, of 
Water Admin., 96 Idaho 440. 443, 530 P.2d 924, 927 {1974); Idaho Water Res. Bd v. Kramer, 97 Idaho 
535,555,648 P.2d 35, 55 (1976). 
110 Orr Aff.. Exhibit 36 at 4 (Faris report at 3). 
Ill ·orr Aff., Exhibit 61 at 7 (E.B. Dehler, Hydraulic Engineer & J.R. Riter, Associate Engineer, 
"Report on Upper Snake River Storage Investigations - Volume I - Snake River Above Idaho Falls" at 
158) (U.S. Department of the Interior, Bureau of Reclamation) (June 1935). 
m . Orr Aff .. Exhibit 37 at 7 (Hoyt report on "Water Utilization In The Snake River Basin" at 65). 
The State Commissioner of Reclamation also recognized that "[t]he limit of the development of the 
irrig1:1tion resources of the State from the natural flow of streams has long since been reached." Orr Aff., 
Exhibit 36 at 2 (Faris report at I}. 
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\w . 

the desirability of holdover storage for irrigated areas which under nonnaf climatic and 

run-off conditions have a reasonably adequate water supply."113 In 1936 the Secretary of 

the Interior found that "the very serious water shortages which have occurred in large 

sections of the Snake River Valley during the last five years" demonstrated "the urgent 

importance of having every ~ere foot of the winter flow of Snake River which it is 

possible to save, and storing the water for use during the next irrigation season."114 

The measure of potential winter water conservation and storage efforts, and their 

success, was the amount of water that spilled over Milner Dam. As the 1935 Department 

of the Interic;>r water supply paper stated: "Present or future power rights not being taken 

into account, the amount of water that passes the Milner diversion dam is an index of the 

present utilization of the Snake River for irrigation above Milner and a measure of future 

possibilities." I15 Watennaster Lynn Crandall made similar points in a 1934 letter to the 

United States Commissioner of Reclamation: 

113 

Inasmuch as all water passing Milner is waste as far as irrigation is 
concerned . . . . Only by decreasing present discharge past Milner dam can 
the supply for American Falls reservoir be increased .... Sooner or later 
the need for irrigation water on Snake River will require the elimination of 
any discharge past Milner in years of deficient runoff .... 116 

Orr Aff.. Exhibit 37 at 7-8 (Hoyt report "Water Utilization In The Snake River Basin" at 65-66). 
114 Orr Aff.. Exhibit 62 at 1-2 (T.A. Walters, Acting Secretary of the Interior, "Findings of the 
Secretary of the Interior as to net profits from the Black Canyon and the Minidoka Power Plants, through 
sales of power on the Minidoka project and towns adjacent thereto, during the year 1935" at 1-2) (United 
States Department of the Interior, Bureau of Reclamation) (Mar. 12, l 936). . ·· 
115 Orr Aff., Exhibit 37 at 9 (Hoyt report on "Water Utilization In The Snake River Basin" at I 67); 
see also Orr Aff., Exhibit 63 at IO (Thomas R. Newall, U.S. Geological Survey engineer, Newell On 
Administrative Water Problems, 94 TRANSACTIONS OF THE AMERICAN SOCIETY OF CIVIL ENGINEERS 32 J 
( 1930) (Newell's comments on Baldwin, Transmission and Delivery of Reservoir Water in Administrative 
Water Problems: A Symposium) (''The small percentage of ultimate wastage (flow past Milner during 
regulation period} is a real index of the excellence and efficiency of the control system ofriver operation as 
a whole."); ~ee also Orr Aft, Exhibit 61 at 8 (Dehler & Riter report at 204) ("any winter use below the 
[ American Falls) Reservoir is a total loss as far as irrigation is concenfed") { quoting Lynn Crandall report). 
116 Orr Aff, Exhibit 64 at 2, J. (Letter from Lynn Crandall to Elwood Mead, Commissioner, U.S. 
Bureau of Reclamation at 2-3) (Feb. 21, 1934). 
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In his report on water distribution and hydrometric work for Water District No. 36 

during the first good water year after the drought, Lynn Crandall wrote "[i]t is a matter of 

· · regret that lack of storage facilities resulted in the waste of 620,000 acre-feet of surplus 

flood waters past Milner during 1936."117 He explained that surplus water "wastedn past 

Milner Dam was a lost opportunity to store supplies against future shortages: "Dry years 

to be expected in the future will require all the water that can be made available from any 

source at reasonable cost if the established irrigated agriculture is to be adequately 

maintained in the Snake River Valley."118 

In addition to demonstrating the need for new storage above Milner to hold the 

surplus flows of high water years, the 1930s drought also focused attention on the need to 

conserve winter flows of normal and below-average years. Winter flows routinely had 

been diverted for power generation at Minidoka Dam119 and for domestic and stockwater 

purposes above Milner Dam. Curtailing these winter uses to allow further conservation 

of winter flows above Milner was seen as a means of ensuring the filling of American 

Falls Reservoir on a regular basis. The State Commissioner of Reclamation reported that 

the reservoir repeatedly failed to fill during the drought and that winter water uses, 

including winter power generation at the Bureau of Reclamation's Minidoka Dam and 

winter diversions for domestic and stockwater uses, "might be looked to to supply this 

117 Orr Aff .• Exhibit 65 at 5 (Lynn Crandall, Watennaster for Water District No. 36, "Water 
Distribution And Hydrometric Work- Water District No. 36 - 1936" at 9). 
118 Id; see also Orr Aff.. Exhibit 66 at 2 (Letter from District Engineer Lynn Crandall to District 
Counsel B.E. Stoutemyer at 2) (Sept, 8, 1939) C'there have been over 3,000,000 acre-ft. of surplus water 
spill to waste over Milner Dam during the past 4 years and that if the So. Fork Reservoir was in existence 
over a million acre-ft. of this wasted water would today be in the reservoir waiting to be used in future dry 
rears"). 

19 See Orr Aff., Exhibit 67 at 1 (letter from B.E. Stoutemyer to U.S. Commissioner of Reclamation at 
1) (Mar. 12, 1940) (stating that the Minidoka power plant was constructed ''for reclamation purposes" and 
"irrigation pwnping requirements"). 
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deficiency."120 In a 1934 letter: to the president of the Aberdeen-Springfield Canal 

Company, District Counsel Stoutemyer discussed closing down the Minidoka power 

plant in the non-irrigation season and reducing water users' winter diversions for 

domestic and stockwater purposes: "Such a saving of winter flow would assure the 

filling of American Falls Reservoir practically every year.''121 · 

A 1934 contract between the United States and Idaho Power Company paved the 

way for conserving the winter flows that had long been used for power generation at 

Minidoka Dam. Among other things; the contract provided for Idaho Power to furnish 

winter power to the Minidoka Project, which allowed the United States to shut down the 

Minidoka power plant in the non-irrigation season and thereby retain at American Falls 

Reservoir the winter flows that otherwise would have been sent downstream to generate 

power at Minidoka. 122 

120 Orr Aff., Exhibit 36 at 4.5 (Faris report at 3-4) ("the American Falls Reservoir has filled but twice 
since it was placed in operation, in 1926 .... The rights that might be looked to to supply this deficiency 
are ... the right of the Minidoka project to divert something like 2,000 second feet, continuously, for the 
operation of its power plant at Minidoka dam, and that of the canals diverting water at the Milner Dam for 
domestic purposes during the ncin-irrigation season"). · 
121 Orr Aff., Exhibit 68 at I (letter from B.E. Stoutemyer, District Counsel, U.S. Bureau of 
Reclamation, to W.H. Philbrick, President of Aberdeen-Springfield Canal Company at 1) (June 6, 1934). 
District Counsel Stoutemyer had also pointed out in previous years that winter flow should be used to fill 
the American Falls Reservoir before giving any consideration to potential power uses: 

In years l\ke 1924 and 1926 there is little or no flood water available for storage in the 
spring. Whatever storage is secured must be secured out of the winter flow. . . . In the 
event that we have another low water year, the winter flow which can be stored in 
American Falls reservoir is far more valuable for irrigation than for power and we should 
store all the water we can and rent the Governm.ent's share to the projects which will 
need it. When we have stored enough water in the American Falls reservoir to take care 
of all the irrigation needs of Snake River valley, we can then consider dickering with the 
Power Company to release some water for power development, but not before that time. 

Orr Aff., Exhibit 69 at l, 2 (letter from B.E. Stoutemyer, District Counsel, U.S. Reclamation Service to the 
ChiefEngineer at 1-2) ("Subject: Use of American Falls Storage - Minidoka Project") (Aug. 16, l 926). 
122 See Orr Aff., Exhibit 70 at 12 ("Contract between United States and Idaho Power Company for 
conservation of Snake River Water and furnishing transmission service" at 1 !) (Symbol Ilr-801) (Oct. I, 
1934) (" ... the water conserved and made available by the tenns of this agreement is for storage in the 
American Falls Reservoir ... "). 

MEMORANDUM IN SUPPORT OF STA TE OF IDAHO'S MOTION FOR PARTIAL SUMMARY JUDGMENT RE: MILNER 

ZERO MINIMUM FLOW 
PAGE40OF 52 



The Secretary of the Interior found that "the public interest requires that the water 

supply needed for irrigation purposes should not be sacrificed for the purpose of 

providing increased power profits ... It has therefore been found necessary (in order to 

. avoid the waste of water for irrigation purposes) to limit the operation of the Minidoka 

Power Plant during the non-irrigation season .... " 123 District Counsel Stoutemyer raised 

the same public interest concerns in a letter to the State Commissioner of Reclamation in 

I 937, when Idaho Power sought to perfect additional hydropower water rights at Twin 

Falls and Lower Salmon Falls, Mr. Stoutemyer's letter recited the Article 14 stipulation 

and explained ••[w]hen the license in question was under consideration, we insisted on the 

above quoted stipulation for the protection of the present and future irrigators of the 

Snake River Valley."124 It further explained: 

It seems to us that it would be contrary to sound public policy to allow any 
additional power rights to attach for use in the Snake River Canyon to 
such an extent as would require the waste of water over Milner Dam, since 
all the water available in Snake River above the Milner Dam is needed for 
irrigation purposes even at the present time (especially so in low water 
years when there have been serious water shortages even for the lands now· 
under irrigation) and with increasing irrigation requirements, and 
construction of additional reservoirs to store flood water and to carry over 
excess water of high water years for use in low water years, the need to 
conserve all the available water above Milner Dam for irrigation purposes 
will become more and more evident as the years go on . . . . Any 
additional power rights which would require the waste of .water over 
Milner Dam would conflict with both of these propositions .... 125 

123 Orr Aff., Exhibit 62 at 2 (findings of the Secretary of the Interior at 2) (parentheses in original), 
124 Orr Aff., Exhibit 71 at 3 (Letter from B.E. Stoutemyer, District Counsel, U.S. Bureau of 
Reclamation, to R. W. Faris, Idaho State Commissioner of Reclamation at 2-3) (June 21, 1937), 
12s isL.Jn.1, .4 (parentheses in original). Mr. Stoutemyer's letter also forwarded a copy of a letter he 
had received from Watennaster Lynn Crandall, which notified Mr. Stoutemyer of Idaho Power's new water 
right filings and stated Mr. Crandall's view that under the Article 14 stipulation, 

any water rights acquired would not be adverse to future storage rights above Milner .... 
I suppose the [Federal license] would control anyhow but it seems to me that it would be 
desirable to have it reaffirmed in the State water right license so that it will be clearly 
evident that the date of priority applies only to rights below Milner and is not adverse to 
subsequent developments above Milner. 
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The United States Court of Appeals for· the District of Columbia Circuit also 

endorsed the United States' decision to store winter flows above Milner. In rejecting 

· Burley Irrigation District's challenge to the Secretary of the Interior's accounting 

methodology for the Minidoka power plant under the winter water conservation program, 

the court stated: "Water passing [Minidoka Dam] in winter serves only to generate power 

at the plant for commercial sale, is useless for irrigation and pumping, and is lost 

therefore to the project, including Burley District, for its primary purposes. Winter flow 

is therefore highly wastefill." 126 

E. The Palisades Project And Winter Water Savings Contracts. 

Further winter water conservation measures were necessary to ensure a reliable 

water supply for additional storage projects that were contemplated even further 

upstream. This need led to proposals to link new storage projects to commitments by 

water users to reduce or eliminate winter diversions for domestic and stockwater uses. 

District Counsel Stoutemyer stated in a 1939 letter to the United States Commissioner of 

Reclamation: "[A]s the Chief Engineer reports that such saving of winter water is 

essential to the feasibility of the Grand Valley project I think that we have no alternative 

but to insist that such contracts must be executed before the new reservoir is 

constructed."127 Thus, the reduction or elimination of winter domestic and stockwater 

diversions became a pre-condition for acquiring storage space in the next large reservoir 

the Bureau proposed above Milner, the Palisades Project: "the Bureau has adopted the 

Orr Aff.. Exhibit 72 (Letter from_ Lynn Crandall, U.S. Geological Survey District Engineer, to B.E. 
Stoutemyer, District Counsel, U.S. Bureau of Reclamation) (June 18, 1937). 
126 Burley Irr. Dist. v. Ickes, 116 F.2d 529, 535 (D.C. Cir. 1940). 
121 Orr Aff., Exhibit 73 (letter from B.E. Stoutemyer, District Counsel, U.S. Bureau of Reclamation, 
to Commissioner, U.S. Bureau of Reclamation) (Sept. 5, 1939). 
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requirement that all companies purchasing space in the Palisade Reservoir will have to 

agree to cease winter water diversions within 5 years from the date that construction 

starts on the dam. "128 

The Palisades Project was originally authorized in 1941, placed on hold during 

World War II. and reauthorized in 1949. In his statement in support of the 1949 

Palisades legislation, Idaho Congressman John Sanborn stated that· it dealt with "the 

control and use of water in the entire watershed of the Snake River above Milner Dam ... 

The proposed legislation will authorize the construction of units for the storage and use of 

nearly all of the water not now utilized in the upper Snake River Valley."129 He also 

stated that the Bureau of Reclamation had been conducting studies for more than 20 years 

"for the purpose of developing a plan to place under beneficial use all available water in 

the Snake River Valley above Milner, Idaho."130 The 1949 Palisades legislation retained 

the winter water savings requirement, 131 as the Assistant Reclamation Commissioner 

explained: 

Commissioner Page of the Bureau of Reclamation, whom many of you 
remember, presented the original plan for Palisades Dam in 1941, but its 
construction was regarded then, as now, as being dependent on the 
working out of assurances of a minimum water supply through the 
curtailment of certain wasteful winter diversions in the upper Snake River 
Valley. The Palisades Dam project was authorized in December 1941 
upon the basis that these negotiations be worked out prior to construction. 
The .negotiations and plan of operation, together with the plans for 

128 Orr Aff, Exhibit 74 at I (letter from Watennaster Lynn Crandall to E.V. Berg, Idaho State 
Commissioner of Reclamation at I) (Sept. 25, 1941 ). 
129 Orr Aff., Exhibit 60 at 5 (Palisades hearings at 4) ("Statement of Honorable John Sanborn, a 
Representative in Congress from the State of Idaho"). 
130 Id at 5 (Palisades hearings at 5) ("Statement of Honorable John Sanborn, a Representative in 
Congress from the State ofldaho"). · 
131 Pub. L. No. 81-864 § 4(a). 64 Stat. I 083-84 {1950) ("The continuation of construction of Palisades 
Dam beyond December 31, 1951 ... is hereby made contingent on there being a finding by the Secretary 
by the controlling date that contracts have been entered with various water users' organizations of the 
Upper Snake River Valley in Idaho that, in his opinion, will provide for an average annual savings of one 
hundred and thirty-five thousand acre-feet of winter water."). 
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facilities to accomplish the desired operation, have now been 
completed. 132 

Because- the practice of diverting winter flows for stockwater and domestic uses 

was "deep rooted and difficult to alter," the Palisades winter water savings agreements 

embodied a compromise. 133 The compromise included a number of important elements, 

including, among others: conservation of water for storage above Milner through 

elimination of winter diversions for stockwater and domestic uses and curtailment of 

winter power generation; coordination of reservoir operations for maximum storage; 

exchanges of storage rights between certain reservoirs; and clarification of diversion and 

storage rights and holdover storage privileges. 134 The Bureau of Reclamation concluded 

that the Palisades contracts "resulted in better distribution and utilization of the waters of 

the Snake River": 

The elimination of winter water runs for stock and domestic use, the 
establishing of uniform storage water holdover privileges, the coordinated 
system-wide operation of reservoirs, the subordination of winter power 
production to conserve storage, and the exchange of storage space to 
effectuate its use closer to points of diversion, all have resulted in better 
distribution and utilization of the waters of the Snake River. 135 

F. The Hells Canyon Project. 

The need to conserve winter and flood flows above Milner for irrigation purposes 

was also recognized in the FPC proceedings on Idaho Power's Hells Canyon project in 

the l 950s. In his report analyzing future depletions above Hells Canyon, which Idaho 

132 Orr Aft:, Exhibit 60 at 8 (Palisades hearings at 11) ("Statement of Wesley R. Nelson, Assistant 
Commissioner, Bureau of Reclamation"). 
133 Orr Aff., Exhibit 75 at 3 ("Status Report~ Workings of Palisades Water Savings Agreement" at 2) 
(U.S. Bureau of Reclamation) (Boise, Idaho) (Aug. 5, 1968). 
134 See generally id at 3-6 (status report at 2-5). 
135 Id at 9 (status report at 8). 
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Power offered in support of its FPC application, 136 watermaster Lynn Crandall stated that 

"flood waters in years of ample runoff will be stored in new reservoirs such as Palisades 

and will be fed out onto the lands in dry years.''137 His report stated that future 

development would probably eliminate spills past Milner: "Except in years of well above 

nprmal runoff it is quite likely that future years will see the flow of upper Snake River 

controlled so as to practically eliminate spills past Milner except for storage rights owned 

by the Idaho Power Company ... ,''138 

Mr. Crandall's report also pointed out the possibility of diverting "surplus flows 

that would otherwise spill past Milner" for purposes of recharging ''the ground-water 

reservoir."139 When examined on this point during the FPC proceedings, Mr. Crandall 

testified that it would be possible "to provide greater storage and offset to some extent 

depletions arising out of ground water pwnping"140 by recharging the ground water using 

"waters that would otherwise spill down past Milner into the Columbia." 141 

Subsequent analyses also -recognized ground water recharge as a means of 

conserving winter and flood flows above Milner Dam. A 1955 report by the Bureau of 

Reclamation referred to "the possibility of using the lavas under this plain as a ground­

water storage reservoir which would outlet into the Snake River.'' 142 In discussing 

opportunities for obtaining new irrigation water supplies above Milner Dam, a joint 

report in 1960 by the Bureau of Reclamation and the Army Corps of Engineers pointed 

136 See Orr Aff .• Exhibit 58 at 17 (Crandall Examination at IO 146) ("This report, which is his direct 
testimony, was offered by the applicant ... "). 
137 Orr AfL Exhibit 59 at 7 (Crandall Report at 5). 
138 14...:l!!.1 (Crandall Report at 6). 
139 /Ji,_ . 
140 Orr Aff., Exhibit 58 at 34 (Crandall Examination at 103 I 7). 
141 Id at 35 (Crandall Examination at 10318). 
142 Orr Aff., Exhibit 38 at 6 (special report on upper Snake River basin at 16). 
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out: "In a sense, the ground water is storage. In considering future development it could 

be used much as a conventional storage reservoir.'1143 The joint report pointed out ~'the 

possibility of artificially recharging [the underground reservoir] by diverting surplus 

flows, beyond requirements of existing and future developments, from the Snake· River 

during the flood season into highly penp.eable areas of raw volcanics." 144 Governor 

Smylie also pointed out in a 1966 letter to the Secretary of the Interior the potential to use 

flows above Milner Dam for "ground water recharge." 145 In a 1967 letter to the Board, 

the Assistant_ Regional Director of the Bureau of Reclamation stated: "Artificial recharge 

would consist of diverting surplus surface flows of wet years from Snake River or Henrys 

Fork to infiltration areas where this water would enter the porous materials of the Snake 

Plain aquifer," and thereby "[p]ut underground in an evaporation-free reservoir, surplus 

flows of Henrys Fork and Snake River that would otherwise spill past Milner unused.n146 

In a 1972 Board meeting, Board _Director Dr. Robert Lee stated that recharge "really 

represents an alternative to capture waste water that is now spilling down the Snake . . .. 

It is an alternative to future darns in the area."147 

G. The 1960s. 

The need to conserve surplus water above Milner was reaffirmed a number of 

times in the years following the approval of the Palisades and Hells Canyon projects. In 

143 Qrr Aff,, Exhibit 76 at 7 ("lnfonnation Bulletin On A Study Of Water Resource Development 
Possibilities - Upper Snake River Basin" at 5) (U.S. Anny Corps of Engineers & U.S. Department of the 
Interior, Bureau of Reclamation) (Sept. 29, 1960). 
144 Id at 11 (infonnation bulletin at 9). 
145 Orr Aff., Exhibit 46 at 2 (Governor Smylie letter to U.S. Secretary ofJnterior at I). 
146 Orr Aff., Exhibit 77 at 3 (letter from Nonnan H. Moore, Assistant Regional Director, U.S. 
Department of the Interior, Bureau of Reclamation, to Dr. Robert E. Lee, Director, Idaho Water Resource 
Board at 2) (Oct. 27, 1967). 
147 Orr Aff, Exhibit 78 at 3 ("Minutes of Meeting No. 4-72" at 7) (Idaho Water Res. Bd., Jun. 13, 
1972). 
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a December 1960 meeting between the Committee of Nine of Water District No. I and 

representatives of the Bureau of Reclamation, R.P. "Pat" Parry, counsel for Idaho Power 

as well as several irrigation entities such as the Twin Falls and North Side Canal 

Companies, 148 presented two criteria for river operations: "1. Have water at the beginning 

of the irrigation season in those reservoirs where the best use can be made of it. 2. Spill 

no water to waste past Milner."149 

In a 1962 letter to the FPC commenting on Idaho Power's application for a single 

FPC license to cover its . previously constructed facilities at American Falls, Upper 

Salmon Falls and Shoshone Falls, the Assistant Secretary of the Interior pointed out that 

the Department "has constructed upstream from Milner a reservoir system in excess of 

4,500,000 acre-feet, all of which is operated with the objective of conserving the water to 

minimize spills past Milner Dam," and emphasized the "long history of the obvious need 

for the conservation of water above Milner Dam/'150 In a 1968 letter to Idaho Senator 

Len Jordan regarding the proposed enlargement of American Falls Reservoir, Bureau of 

Reclamation Commissioner Floyd Dominy discussed the need "[t]o utilize fully the water 

resource in the upper Snake River above Milner Dam.'' 151 He stated that if it was 

148 See, e.g. Orr Aff., Exhibit 58 at 12 (Crandall Examination at 10141) (Mr. Parry speaking.on behalf 
ofldaho Power); see also 1955 WL 60750 at *2 (syllabus page.of Federal Power Commission order issuing 
Hells Canyon license) (listing R.P. Parry as counsel for Idaho Power Company); Orr Aff., Exhibit 79 at 2 
(Minutes of the Meeting on Snake River Flood Control Problems at 8) (Dec. 16, I 957) ("Mr. R.P. Parry 
then spoke as representative of the water users in the lower Snake River Valley below American Falls 
Reservoir."). 
149 Orr Aff., Exhibit 80 at 2 ("Minutes of Meeting, Bureau of Reclamation and Advisory Committee" 
at 1) (Dec. 29, 1960). 
150 Orr Aff., Exhibit 81 at 5 (letter from Assistant Secretary of the Interior Kenneth Hoium to Joseph 
C. Swidler, Chainnan, Federal Power Commission at 4) (Aug. 30, 1962). 
151 Orr Aff., Exhibit 82 at 2 (letter from U.S. Bureau of Reclamation Commissioner Floyd Dominy to 
Senator Len Jordan at 2) (January 5, 1968). 
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determined that American Falls Dam should not be enlarged, then "'alternatives should be 

investigated to control and utilize uncommitted flows passing Milner Dam."152 

Th~ policy of conserving winter flows and flood waters for irrigation use above 

Milner applied even when irrigation developments were proposed downstream from 

Milner. In his 1966 comments to the Secretary of the Interior regarding the proposed 

Southwest Idaho Water Development Project, which would have relied on diversions 

below Milner Dam, Governor Robert Smylie discussed a number of proposed projects 

that were intended to realize the "tremendous potential for irrigation development" in the 

Snake River Basin above Milner Dam. 153 The Governor pointed out that these projects 

were feasible only if the water supply for Southwest Idaho Water Development Project 

"is not dependent upon spills past Milner Dam," and stated; "We are assured by Region 

1, Bureau of Reclamation that inflows below Milner are sufficient to meet Southwest 

Idaho Project requirements." 154 Idaho Water Resource Board member Evan Kackley 

reported to the Board the next year that he was "glad to note'' that according to the 

Department of the Interior's report to the Governor, "the Southwest Idaho Water 

Development would not require the spills ofMilner."155 

H. ·The Rebuilding Of American Falls Dam. 

The primary objective of reserving flows above Milner for irrigation use was 

again reaffirmed in the 1970s with the replacement of American Falls Dam. By 1972 an 

alkali-aggregate reaction and deteriorating concrete had compromised it to the point that 

the Bureau of Reclamation restricted the reservoir to no more than two-thirds of its 1.7 

IS2 Id. 
153 Qrr Aff..' Exhibit 46 at 2 (Governor Smylie letter to U.S. Secretary of Interior at I). The 
Governor's list of irrigation development projects included "ground water recharge." 
154 Id at 2-3 (Governor Smylie letter to U.S. Secretary oflnterior at 1-2). 
m Orr Aff., Exhibit 47 at 4-5 ("Statement" of Evan Kackley at 4-5). 
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million acre-foot storage capacity. 156 Legislation authorized the American Falls 

Reservoir District ("Reservoir District") to reconstruct the dam in lieu of waiting for a 

federal appropriation that would have enabled the Bureau of Reclamatio~ to .do so.157 · 

The Reservoir District was authorized to contract with an electrical utility for 

hydroelectric use of the falling water at the new dam, which would help defray the cost of 

reconstruction, and Idaho Power Company expressed interest in such a falling water 

contract. 158 

Under the Internal Revenue Service's interpretation of then-existing law, Idaho 

Power's use of falling water from the new dam for commercial power generation meant 

that any bonds the Reservoir District issued would not be tax-exempt, 159 which presented 

a significant financing obstacle. Thus, federal legislation was proposed to provide tax­

exempt status for bonds issued to support the construction of "a dam which furnishes 

waters for irrigation purposes which has a subordinate use in connection with the 

generation of electrical energy," where the "subordinate use of water for generating 

electric energy means that less than 10 percent of the normal supply of stored water may 

contractually be scheduled for release by the power company and used for generating 

electric energy."160 

156 Orr Aff., Exhibit 83 at 2-3 (H.R. Rep. No. 94-53 l, at 2-3) (1975) (House Ways And Means 
Committee) ("Tax Exempt Status Of Obligations Used To Provide Certain Irrigation Facilities"). · 
m . ld...fil.l (H.R. Rep. No. 94-53 I at 3). 
1ss Id 
159 See id ("If it were not for the use of the water by the Idaho Power Company for hydroelectric 
power generation, any bonds issued by the Reservoir District would presently qualify for tax-exempt 
status"). 
160 .lii....!!U (H.R. Rep. No. 94-531 at 4); see also Orr Aff., Exhibit 84 at 3-4 (Sen. Rep. No. 94-570, at 
3-4) (1975) (Senate Finance Committee) ("Tax Exempt Status Of Obligations Used To Provide Certain 
Irrigation Facilities") (same). 
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With the new federal legislation making tax~exempt bonds available, the United 

States, the Reservoir District and Idaho Power executed the contracts necessary for 

reconstruction of the American Falls Dam: the "Government Contract" between the 

Reservoir District and the United Sf?tes, the "Falling Water Contract'' between the 

Reservoir District and Idaho Power, and the "Spaceholder Contract" among all three 

parties. All three contracts were dated March 31, 1976. 

The "Government Contract" and the "Falling Water Contract" established that 

power generation was to be subordinate to irrigation purposes. The Government Contract 

provided that the United States would _operate and maintain the new dam "as a part of the 

Minidoka Project for the beneficial use of the water on the land within the service areas 

of the Spaceholders pursuant to Section 8 of the Reclamation Act of June 17, 1902."161 

Article 16 of the Government Contract further provided that "the primary irrigation 

purpose and the incidental purposes of the Minidoka Project shall not be impaired by.the 

subordinate utilization for power generation,"162 and that the United States "is not 

obligated to operate the Replacement Dam in a manner to have water in the Replacement 

Dam at elevations for power generation or to operate to increase the head in the 

Replacement Dam for power generation."163 Article 18 of the Government Contract 

provided that "less than 10 percent of the water accruing to the active storage capacity in 

the Replacement Dam may be contractually scheduled for release by the Idaho Power 

161 Orr Aff .• Exhibit 85 at 6 ("Contract between The United States Of America and The American 
Falls Reseivoir District for Construction And Operation And Maintenance Of The American Falls 
Replacement Dam Program Dated as of March 31 , 1976" at l 0) ("Government Contract"). 
162 Id 
163 Id 
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Company." 164 Idaho Power acknowledged and agreed to these provisions in the Falling 

Water Contract. 165 

Thus, the Milner "zero minimum flow" principle reflects the long•established 

objective of maximizing the conservation and storage of non-irrigation season flows and 

flood waters above Milner Dam for use above Milner. This objective has bee.n an 

integral part of water resources development policy, planning and practice in the Snake 

River Basin since long before the first Idaho State Water Plan. Then, as now, the 

underlying policy and principle is to allow for complete storage and utilization of winter 

flows and flood waters for irrigation purposes above Milner Dam. 

CONCLUSION 

The Idaho Legislature codified the Milner zero flow principle in chapter 38 of the 

1997 Idaho ·session Laws and in Idaho Code § 42-203B(2). The Board and the 

Legislature memorialized the zero minimum flow at Milner in every revision of the Idaho 

State Water Plan. Thus, as a matter of law, the State is entitled to summary judgment that 

General Provision No. 4 should provide that the flow of the Snake River above Milner 

Dam may be reduced to zero, and that water rights using water downstream from Milner 

Dam have no right to call for the delivery, or seek the administration, of the flow of the 

Snake River or surface and groundwater tributary to the Snake River upstream from 

Milner Dam. A corresponding remark should be inserted in water right 02-0200 for the 

same reasons. 

164 Id at 7 (Government Contract at 14). 
165 See Orr Aff., Exhibit 86 at IO ("Falling Water Contract Dated as of March 31, 1976 by and 
between American Falls Reservoir District and Idaho Power Company" at 19) ("Falling Water Contract") 
("The Idaho Power Company agrees to the provisions of the Government Contract governing operation and 
maintenance of the Replacement Dam.''). 
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