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watermasters and water users have recently asked raised 
questions about the authorized irrigation season for natural flow 
water rights and authorized periods in which water can be diverted 
to storage without respect to natural flow rights. 

Many existing decrees do not describe seasons of authorized 
use for irrigation water in terms of start and end dates. If dates 
are provided in the decrees or licenses of water right, the dates 
control the authorized period of use until changed by subsequent 
court decree or action of the Director. When such guidance is not 
available, the department should generally look to the recommended 
irrigation seasons used by the department in connection with 
permits, licenses and director's reports. 

With respect to the relationship between natural flow rights 
and storage rights on a common stream system, two court cases, 
copies of which are attached, provide guidance essentially 
describing the irrigation season as April 1 to November 1 of each 
year. The cases are as follows: 

Twin Falls Land & Water Company v. Lind, 14 Idaho 348, 
94 P. 164 (1908) 

Anderson v. Dewey, 82 Idaho 173, 350 P. 2d 734 (1960) 

When existing decrees have provisions allowing early or late 
diversion of water, the provisions should be followed. 
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in the district and shall he proportion- trict, and has fully complied with the re-

ate to the benefits received by such quiremcnts of I.C. § 43-701 in making the 

lands growing out of the maintenance 

and operation of the sai(l works of said 

district." 

This requirement of nni formity of as

sessment has been 1-tel<l applicable in irriga

tion districts· where no federal project 

lands were involved. Colburn v. Wilson, 

24 I<laho 94, 132 P. 579; Gedney v. Snake 

River Irrigation District, 61 Idaho 605, 104 

P.2d 909. 

J.C. § 43-701, containing the provision 

above quoted, was enacted some years prior 

to the acts of 1915 and 1917, providing- for 

cooperation by irrigation districts with the 

federal government in federal reclamation 

_JW!:jects. The later acts are now codified in 

various sections of chapter 18, of Title 

41; Idaho Code. 

[2, 3} In case of a conAict between an 

earlier and later act of our legislature, the 

later act prevails. Lloyd Corporation v. 

Bannock County, 53 Idaho 478, 25 P.2d 

217; 82 C.J.S. Statutes, § 368. To the ex

tent that there is any conflict in the· provi

sions of chapter 7, of Title 43, with the 

provisions of chapter 18, of Title 43, the 

latter must prevail. 

The defendant district, acting through 

its board of directors, has fully complied 

y•ith the law in making the assessment re

quired by the determination of the noanl 

of Control on project lands within the <lis-

assessments upon Ridenbaugh lands within 

the district, and has no authority to change 

either assessment to conform to the prayer 

of plaintiff's complaint. 

Judgment affirmed. 

Costs to respondents. 

SMITH, KNUDSON, 1\kQUADE and 

lvlcFADDEN, JJ., concur. 

w --------... 
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350 P.2d 734 

Wllllam C. ANDERSON, Plaintiff-Appellant, 

v. 

E. Lee DEWEY and Ervine L. Dewey, 
Defendants-Respondents. 

No. 8824. 

S111u·c11w Conl't of Idnho. 

llfnrch !!, lO!lO. 

Hchearing Dcnic11 l\[areh 2n, rnno. 

Action to quiet title to claimed right 

to exclusive me of 480 miner's inches of 

waters of creek between Jannary 1st and 

April 1st of each year, and to enjoin inter

ference with use thereof. The Eleventh 

J n<licial District Court, Cassia Connty, ren-
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derell decree in favor of plaintiff and de

fendants filed a motion for new trial. The 

successor j11<lgc, Theron W. Ward, J., made 

order vacating and setting aside findings 

of fact, conclusions of law and decree and 

directed entry of decree in favor of defend

ants and plaintiff appealed. The Supreme 

Court, Taylor, C. J., held that under 1892 

decree providing that plaintiff's predeces

sors were entitled to 480 inches of water 

from creek from Ja1111ary 1 to J11ly I of 

each year when not in use by prior np

propriators, limitation of plaintiff's right 

to use of 480 inches of water was not con

fined to any irrigation seas_on but applied 

to period from January 1 to April 1 as 

well as part of irriiatio11 season from April 

1 to July 1, but that in view of fact that 

one defendant ha,! l111ilt dam constituting an 

invasion of plaintiff's prior right, decree 

would he amended to add to paragraph de

fining plaintiff's right "the words with date 

of priority of June 25, 1887." 

Judgment as modified affirmed. 

I. New Trial e=:>1I4 

Where motion for new trial is heard 

by successor to trial judl,:'c, successor may 

make new findings and co11clusio11s, and di

rect entry of new judgment, subject to lim

itation that if he is satisfied that he can

not perform those duties Lecausc he did not 

preside at trial, or for ,Illy other reason, he 

may in his discretion gr;int a new trial. 

Rules of Civil Procedure, mies 59(a), 63, 

86. 

2. New Trial e=:, 114 

If successor of trial judge is not satis

fied with findings, conclusions and decree 

of his predecessor, and thinks such should 

he vacated or modified, but cannot do so 

because he did not sec and hear the wit

nesses, then successor is limited to the 

granting of a new trial. Rules of Civil 

Procedure, rules 59(a), 63, 86. 

3. Constitutional Law ¢"::>314 

New Trlal e=:>114 

In cases tried without a jury, a party 

litigant is entitled to decision of facts by 

judge who heard and saw witnesses, and 

deprivation of that right is a denial of due 

process, but, in case where successor judge, 

in resolving issues raised by motion for 

new trial, is not required to weigh conflict

ing evidence or pass upon credibility of 

witnesses, but can resolve such issues upon 

questions of law, or upon evidence which 

is not materially in conflict, he may exercise 

the same authority as conld judge who 

tried the case. Rules of Civil Procedure, 

mies 59(a), 63, 86. 

4. Waters and Waler Courses €:=>152(11) 

Where statutes were enacted subse

quent to decree with respect to rights to 

water of stream, statutes and decision based 

thereon could not be considered as con

t rolling in construing decree, hut decree 

would be constrncd in light of facts in 

case and law as it existed when the decree 
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was entered. LC. §§ 42-907, 42-908, 42- 8. Waters and Water Courses ¢::>152(2) 

1201, 42-1202. Diversion and storage of water by de-

5. Waters and Water Courses ¢::>152(11) 

Under 1892 decree providing that plain

tiff's predecessors were entitled to 480 inch

es from creek from January 1 to July 1 

of each year when not in use hy prior ap

propriators, limitation of plaintiff's right to 

use of 480 inches of water was not confined 

to auy irrigation season but applied to peri

od from Tanuary 1 to April 1 as well as 

part of irrigation season from April 1 to 

July 1. 

6. New Trlal ¢::>114 

\Vhere successor to trial judge on mo

tions for new trial was not required to 

weigh conflicting evidence or determine 

credibility of witnesses, he <lid not exceed 

his authority nor ahuse his discretion in 

setting aside the fiwlings, conclusions and 

decree of trial judge without a new trial. 

Rules of Civil Procedure, rules 59(a), 63, 

86. 

On Petition for Rehearing. 

7. Waters and Water Courses e:>152(11) 

Where ucither plaintiff nor his prede

cessor who hail liecn granted water rights 

unr.ler 1892 decree were parties to 1910 ac

tion, no water rights conAicting with plain

tiff's prior rights coulr.l be asserted by de

fendants based on 1910 decree, 

fenclant by dam he had built at time when 

plaintiff's prior right to early runoff or flood 

water was unfilled and needed by plaintiff 

constituted an invasion of plaintiff's prior 

right. 

9. Waters and Water Courses ¢::>152(12) 

\Vherc defendant had built a dam or 

reservoir in which he storer.I water in high 

or flood water season for use at later date 

and claimed the right to do so under 1910 

decree, and such diversion and storage at 

time when plaintiff's prior right to 480 inch

es of early runoff or flood water was un

fi lkd and needed by plaintiff who was down-. 

stream constituted an invasion of plaintiff's 

prior right, <lecree defining plaintiff's rights 

to water would he modified to include <late 

of priority of June 25, 1887. 

l\forrill & Merrill, Pocatello, for appel

lant. 

A party litigant is entitled to a decision 

upon the facts of his case from the Judge 

who hears the evidence, where the matter 

is tried without a jury. Dcl\fond v. S,1-
perior Court, 213 Cal. 502, 2 P.2d 985; Mc
Alll!n v. Souza, 24 Cal.App.2<l 247, 74 P.2<l 

853; In re Williams, 52 Cal.App. 566, 199 
P. 3-17. 

The reversal of a ju<lge of co-ordinate 

jurisdiction who heard the eviJence and 
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saw the witnesses and entered a decree to 
the contrary hy a judge who hail not heard 
the evidence nor seen the witnesses would 
be unconstitutional and a violation of the 
Fourteenth Amendment of the United 
States Constitution and Article I, Section 

13 of the Constitution of Idaho, because it 
would deprive the contending party of prop

erty without due process of law. U,S.C.A. 
Coust. Amend. H; Article I, Section 13, 
Constitution of State of Idaho; Smith v. 
Dental Products Co., etc., 7 Cir., 168 F.2il 
516; Mills v. Ehler, 407 Ill. 602, 95 N.E.2d 

8-18; Federal Deposit Jnsurancc Corp. v. 
Siraco, 2 Cir., 17-1 F.2d 360; People ex rel. 

Reiter v. Lupe, 405 Ill. 66, 89 N.E.2d 824. 

It is the law of Idaho that an irrigation 

season is between April 1st and November 
1st. Twin Falls Land & Water Co. v. Lind, 
1-l Idaho 3.:18, 94 P. 164; Sections 42-907, 

42-908, Idaho Code. 

S. T. Lowe & Kales E. Lowe, Dean 

Kloepfcr, Burley, Parry, Robertson & Daly 

and Bert Larson, Twin Falls, for respond

ents. 

The validity of a judgment is to be de
termined by the laws in force at the time 
of its rendition and is not affected by sub

sequent changes therein. Pacific Power 
Co. v. State, 1917, 32 Cal.App. 175, 162 P. 
643; Lake v. Bonynge, 1911, 161 Cal. 120, 
118 P. 535; Secs. 42-907, 42-908, LC.; Mc
Giuncss v. Stanfield, 6 Idaho 372, 55 P. 1020. 

A judge succeeding a retired judge has 

the same authority as his predecessor and 

ings of fact, conclusions of l:lw, judgment 
and decree, aml enter new ones adverse to 
the old. Rules 59, 63, Idaho Rules of Civil 
PrnCl'<lure; Ryans v. Blevins, D.C.Dcl.1958, 
159 F.Snpp. 214, affirmed hy the U. S. Court 

of Appeals, 3rd Circuit, 258 F2d 945; Phel

an v. Middle States Oil Corp., 7 Cir., 1954, 

210 F.2d 360; United States v. Standard 
Oil Company, D.C.C.1.1.1948, 78 F.Supp. 850; 

Kelly v. Sparling Water Company, 1959, 
52 Cal.2cl 628, 343 P.2d 257; Freese v. Ba,;
sett Furniture Industries, 1954, 78 Ariz. 70, 
275 P.2<1 758; Kruµ: v. Porter, 1957, 83 
Ariz. 108, 317 P.2d 543. 

The appellant has not been denied due 
process under the Fourteenth Amendment 

to the United States Constitution or under 
Article I, Section 13 of the Idaho Constitu
tion. Eagleson v. Rubin, 16 Idaho 92, at 
page 101, 100 P. 765; Connelly v. United 

States, 8 Cir., 1957, 249 F.2d 576; United 
States v. Twin City Power Company of 

Georgia, S Cir., 1958, 253 F.2d 197. 

TAYLOR, Chief Justice. 

Plaintiff (appellant) brought this action 

to quiet title to his claimed right to the ex

clusive use of 480 miner's inches of the 

waters of Marsh creek between the dates of 

January 1st and April· 1st of each year, 

and to enjoin tl1e defendants (respondents) 

from interfering with his use thereof. The 

cause was tried to the court without jury. 

Findings, conclusions and decree were en

tered in favor of the plaintiff and against 
authority to set aside his predecessor's find- the defendants. 

l 
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Thereafter, after the judge before whom 

the cause was tried had retired from office 

and his successor had hccn elected and 

qualified, the defendants filed a motion for 

a new trial. After hearing the motion, in 

lieu of granting a new trial, the successor 

judge made an order vacating and setting 

aside the findings of fact, conclusions of 

law and decree, and directed the entry of, 

and thereupon entered findings, conclusions 

and decree in favor of defendants. Plain

tiff appealed from the order vacating the 

findings, conclusions and decree of the trial 

judge, and from the decree entered by the 

sw:cessor judge. 

Marsh creek rises approximately fi Ileen 

miles above plaintiff's lands, in Cassia coun

ty, and runs northerly and westerly through 

the lands of the defendants and others be

fore reaching the property of the plaintiff. 

The rights to the use of the waters of 

Marsh creek were adjudicated liy decree 

made by District Judge C. 0. Stockslager 

under date of March 21, 1892, and entered 

April 11, 1892. Plaintiff is successor in in

terest of J. W. Lamoreaux, whose rights 

were set out in the decree as follows : 

"5 J. W. Lamoreaux Sixty inches from 

Marsh creek April 16th 1881. 

J. W. Lamoreaux Sixty inches 

from Marsh creek July 21st 188·L 

J. W. Lamoreaux Four hundred 

and eighty ( 480) inches from 

Marsh creek from January 1st to 
82 Idaho-12 

July of each year when not in 

use by prior appropriators." 

The decree fixes no date of priority for 

the 480 inches of water decreed to Lamore

aux. However, in the conclusions of law 

the 480 inch water rig'ht is set out as fol

lows: 

" * • • and to -180 inches of the 

waters of said Creek for like purpose 

to elate from June 25th 1887 said last 

mentioned water to be used only from 

January 1 to July l of each year." 

The trial judge found that as to the 480 

inches plaintiff was entitled to a priority 

date of J 1111c 25, 1887, as determined in the 

conclusions of law entered by J udgc Stock

slager. This finding was not altered by the 

successor judge. 

The defendants are the successors in in

terest of S. R. Gwin, Minnie Gwin, R. L. 

Wood and Mary R. Norton. The rights of 

the defendants' predecessors arc set out in 

the Stockslager decree as follows: 

"7 S. R. Gwin, fifty inches from 

Marsh creek, June 5th, 1875. 

S. R. Gwin, one hundred and 

thirty-three and one-third inches 

from Marsh creek, May 30th, 1879 .. 

S. R. Gwin, five hundred (500) 

inches from Marsh creek, April 

20th, 1881. 

"8 Minnie Gwin, five hundred (500) . 

inches from Marsh creek, April 

20th, 1881. 
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"18 * * * R. L. Wood, 160 inches 
of the waters of Marsh creek 

from the 30th of April, 1873, and 

45 inches of the waters of Marsh 

creek, from the 31st day of M;arch, 

1878. 

"19 Mary R. Norton, one hundred 

(100} inches of the waters of 

Marsh creek, from the 30th day of 

April, 1874." 

Thus, the Stockslagcr decree fixes the 

priority dates of all of defendants' water 

rights at times prior to the right given to 

plaintiff's predecessor for the use of the 

480 inches in issue. 

Defendants assert their right to the use 

of the water as against the plaintiff on two 

grounds: first, by the terms of the Stock

stager decree, their right to the use of the 

480 inches of water in question is prior 

and superior to plaintiff's right; second, 

since January, 1915, they have acquired the 

right to the use of the water adversely to 

plaintiff by prescription. 

As to defendants' first contention, the 

trial court construed the Stockslager decree 

as giving plaintiff an exclusive right to the 

use of the 480 inches of water from Janu

ary 1st to April 1st of each year. This 

conclusion was based upon the trial court's 

finding that the irrigation season in Idaho 

begins on April 1st and continues to No

vember 1st. From this finding the court 

conclu<led that defendants' prior rights un-

der the Stockslager decree were effective 

only during the irrigation season and for 

that reason did. not take precedence over 

plaintiff's prcseason or winter right between 

January 1st and April 1st. 

The trial court found the evidence insuffi

cient to sustain defendants' claim of right 

to the use of the water by prescription. 

Upon consideration of the motion for a 

new trial, the successor judge concluded 

that the irrigation season for the use of 

waters from Marsh creek was not limited 

to the period "between April 1st and No• 

vemher 1st, or any other time," and that 

the limitation of plaintiff's right to the use 

of the 480 inches of wat_er set out in the 

Stockslager decree, to wit, "when not in 

use by prior appropriators", is not confined 

to any irrigation season, but applies to the 

period from January 1st to April 1st as 

well as from April 1st to July 1st. 

The successor judge made no finding or 

ruling on the issue of defendants' claim of 

prescriptive right to the use of the water in 

issue, but based the judgment for defend

ants exclusively upon his interpretation of 

the Stockslager decree. 

Plaintiff contends that the successor 

judge had no power or authority to order 

the vacation of the findings, concl!-1sioi1s and 

decree of his predecessor, and to make and 

enter findings, conclusions and decree in 

favor of the losing party, without a new 

trial ; that he had no authority to do so for 

the particular reason that he had not pre-
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sided at the trial and had not seen or heard tion.grant a new trial." I.R.C.P. Rule 

the witnesses; and that the action of the 

successor judge had depri vcd the plaintiff 

of property without due process of law. 

The authority of the successor judge in 

the premises is governed hy the following 

rules of civil procedure: 

"A new trial may he granted to all or 

any of the parties and on all or part of 

the issues for any of the reasons pro

vided by the statutes of this state. On 

a motion for a new trial in an action 

tried without a jury, the court may 

open the judgment if one has heen en

tered, take additional testimony, amend 

findings of fact and conclnsions of law 

or make new findings and conclusions, 

and direct the entry of a new judg

ment." Idaho Rules of Civil Procedure 

Rule 59(a). 

"If by reason of death, sickness, or 

other disahility, a judge before whom 

an action has been tried is unal1le to 

perform the duties to he performed by 

the court under these rules after a vcr

clict is returned or findings of fact and 

conclusions of law arc filc1l 1 then any 

other judge rl'gnlarly sitting in or as

signed to the court in which the action 

was tried may perform those duties; 

but if such other judge is satisfied 

that he cannot perform those duties be

cause he did not preside at the trial for 

any other reason, he may in his discre• 

63. 

Idaho Code, § 10-606, the former statu

tory rule governing the authority of the 

trial ju<lgc in ruling upon issues raised on 

motion for new trial, has been superseded 

and abrogated by Rule 59(a), supra. For 

that reason we consider only the two rules 

above set out in disposing of the present is

sue. See I.R.C.P. Rnlc 86. 

[1, 2] Under Ruic 59(a) a judge upon 

motion for a new trial is authorized to 

"make new findings and conclusions, and 

direct the entry of a new judgment." 

Freese v. Bassett Furniture Industries, 78 

Ariz. 70, 275 P.2d 758; Krug v. Porter, 83 

Ariz. 108, 317 P.2d 543; Phelan v. Middle 

States Oil Corp., 2 Cir., 210 F.2d 360; 

United States v. Standard Oil Co., D.C.Cal., 

78 F.Snpp. 850. Where the motion is heard 

by a successor to the trial judge, such suc

cessor may make new findings and conclu

sions and direct the entry of a new judg

ment under authority of Rule 63, subject, 

however, to the limitation therein con

tained; that is, i £ he "is satisfied that he 

cannot perform those duties because he did 

not preside at the trial or for any other rea

son, he may in his discretion grant a new 

trial." If the successor is not satisfied with 

thc findings, conclusions and decree of his 

predecessor, and thinks such should be va

cated or modified, hut cannot do so because 

he did not sec aml hear the witnesses, then 

he is limited lo the granting of a new trial. 
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[3] Ju cases tried without a jury, the 

general rnlc is that a party litigant is en• 

tillc1l to a decision on the facts by a judge 

who heard and saw the witnesses, an<l that 

a deprivation of that right is a denial of due 

process. Eagleson v. Rubin, 16 Idaho 92, 

at page 101, 100 P. 765; DeMund v. Supe

rior Comt, 213 Cat. 502, 2 P.2d 985; City 

of Long Beach v. Wright, 134 Cal.App. 366, 

25 P.2d 541; Il.irlholomac Oil Corp. v. 

Superior Comt, 18 Cal.2d 726, 117 P.2d 674; 

David v. Goodman, 1 l•l Ca1.App.2d 571, 250 

P.2<l 704; Kelly v. Sparkling Water Co., 

Cal., 343 l'.2d 257; People ex rel. Reiter v. 

Lupe, 405 111. 66, 89 N.E.2<l 824; Mills v. 

Ehler, 407 Ill. 602, 95 N.E.Zd 848; Smith v. 

Dental Products Co., 7 Cir., 168 F.Z<l 516; 

Federal Deposit Ins. Corp. v. Siraco, 2 Cir., 

174 F.2d 360. 

However, in a case where the successor 

judge, in resolving the issues raised hy a 

motion for a new trinl, is not required to 

weigh conflicting evidence or pass upon the 

credibility of witnesses, but can resolve such 

issues upon questiO" )f law, or upon evi

dence which is not materially in conflict, he 

may exercise the same authority as could 

the judge who tried the case. People ex rel. 

IIamhel v. IvlcConnell, 155 Ill. 192, 40 N.E. 

608; Meldrum v. United States, 9 Cir., 151 

F. 177; Connelly v. Uuitc<l States, 8 Cir., 

249 F.2d 576; Ryans v. lllcvins, D.C.Dcl. 

1958, 159 F.Supp. 234, affirmed 3 Cir., 258 

F.2d 945; Miller v. Pennsylvania R. Co., 

D.C.D.C., 161 F.Supp. 633. 

In this case the evidence is without sub

stantial conflict that for years it had been 

the practice of water users along Marsh 

creek to irrigate their lands during the 

winter months in order to store the water in 

the soil for the nourishment of the crops to 

be planted in the spring. This fact is ad

mitted by plaintiff, Plaintiff has been pro

testing this practice 011 the part of the up

stream water users for a number of years, 

contencling that whenever in the winter 

months it recluccd his flow below 480 inches, 

it was done in violation of his right under 

the Stockslager decree. 

Plaintiff's principal contention is that un

der the Stockslager decree the defendants' 

priority rights were limited to the irrigation 

season. He calls attention to the finding of 

the trial judge that the irrigation season 

along Marsh creek was from April 1st to 

November 1st, and contends that it was er

ror for the successor juclge to set aside that 

finding and enter a finding that there was no 

irrigation season affecting the parties. In 

support of his contention plaintiff cites LC. 

§§ 42-907, 42-908, 42-1201, 42-1202. The 

first two of these sections have application 

where two or more parties take water from 

the same ditch, canal or reservoir, at the 

same point, through the same lateral, and 

require such parties, on or before April 1st 

of each year, to select some person to have 

charge of the distribution of water from the 

lateral <luring the succeeding season. The 
second two of the foregoing sections have 
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application where a person, company or cor- water on their lauds from the thawi.ng of 

poration, owns or controls a ditch, canal or the land in spring until its freezing in the 

conduit for the purpose of irrigation, and fall, u1e court announced the ru)e, appli-

require such owner to keep the same in good cable here, that : 

repair ancl, from April 1st to November 1st 

each year, to keep a flow of water therein 

sufficient for the requirements of persons 

entitled to the use of water therefrom. 

Plaintiff also cites Twin Falls Land & Wa

ter Co. v. Lim\, 14 Idaho 3-18, 94 P. 16-1. In 
that case the court, 011 authority of LC. § 

42-1201, aho,•c cited, said: 

" * "' • There is but one irrigating 

season during each year. That season 

is defined by Jaw as extending from 

April 1st to November Isl." 14 Idaho 

at pages 351-352, 94 P. at page 165. 

[4] All of the foregoing sections were 

enacted subsequent to the Stocks\ager de

cree. For that reason such statutes and the 

decision based thereon cannot he considered 

as controlling in construing that decree; 

rather the decree is to lie construetl in the 

light of the facts in the case, and the law as 

it existed when the decree was entered. 

Lak~ v. Ilonyngc, 161 Cal. 120, 118 P. 535; 

Pacific Power Co. v. State, 32 Cal.App. 175, 

162 P. 643; 49 C.J.S. Judgments § 14, p. 41. 

McGinness v. Stanfield, 6 Idaho 372, 55 

P. 1020, involved water rights antedating 

the statutes referred to. The judgment be

low was given by Judge Stockslager March 

15, 1898. After referring to the practice of 

irngators from Cold Springs creek to use 

" • ·• • so long as the appropriator 

of water applies the same to a beneficial 

or useful purpose, he is the judge, with

in the limits of his appropriation, of the 

times when and the place where the 

same shall be usctl." 6 Iclaho at pag·e 

375, 55 P. at page 1021. 

[5] It is to be noted that the term of 

plaintiff's right to the 480 inches "from Jan

uary 1st to July of each year" is not in har

mony with the irrigation season, purported 

to have been established subsequently by the 

statutes relied upon. Judge Stockslager 

could not have had in mind the irrigation 

season now contended for hy plaintiff. Also, 

the fact that the 480 inches was decreed to 

plaintiff for irrigation from January 1st to 

July indicates that the judge was aware of 

the necessity or desirability of the use of 

water for irrigation of lands along Marsh 

creek in the late winter months. The term 

"irrigation season" is not defined in the 

Stockslagcr decree; nor arc any of the 

rights of prior appropriators, therein limited 

as to season. As plaintiff points out, the 

grant to the plaintiff of 480 inche11 from 

January 1st to July is the only right in the 

decree for which a season of use is fixed. It 
is quite conclusive of the question here that 

the right is specifically limited by the phrase 
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"when not in use by prior appropriators," 

not from April 1st to July, Lut from January 

1st to July. 

The decision of the successor judge, in 

setting aside the finding as to the existence 

of an irrigation season and entering a find

ing to the contrary, was based upon the con

struction of the Stockslager decree in the 

light of the law and the facts as they existed 

at tht: time the decree was entered. Insofar 

as it may Le said to depend upon facts ap

pearing in the present record, such facts are 

without substantial conflict. 

The issue, as to which the evidence is con

flicting, is that involving defendants' claim 

of adverse possession and use of t11e water 

in dispute. The findings, conclusions and 

judgment made and entered 1,y the succes-

SMITH, KNUDSON, McQUADE and 

McFADDEN, JJ., concur. 

On Petition for Rehearing. 

TAYLOR, Chief Justice. 

In his petition for rehearing, pJaintiff 

calls attention to the fact that the decree 

entered by the successor judge herein con

firms in defendants certain water rights as 

decreed to them by the decree made by 

Judge Edward A. Walters, dated March 

17, 1910, and filed April 6, 1910, in Cassia 

county, in an action brought Ly John A. 

Bridger, at al., v. Hyrum Tremayne, et al. 

Plaintiff complains of these entries Le~ 

cause neither he nor his pre<lecessor were 

parties to the Bridger v. Tremayne action. 

[7] The present decree merely rciter-

sor judge do not depend upon a detcrmina- ates or confirms what is contained in the 

tion of that issue. Such issue is immateriaJ earlier decree. The present decree also 

to the judgment entered. recites and confirms the water rights of 
the parties hereto as they appear in, and 

[6] In disposing of the motion for a new were adjudicated by, the Stockslager de-

trial the successor judge was not required 

to weigh conOicting evidence or determine 

the credibility of witnesses; hence, he did 

not exceed his authority nor aLusc his dis

cretion in setting i,side th1: findings, con

clusions and decree of the trial judge with

out a new trial. 

The judgment appealed from correctly 

construes and applies the Stockslager de

cree, and is affirmed. 

<::osts to respondents. 

crec. The rights given to defendants by 

the Walters decree of 1910 bear priority 

dates of 1892 and 1893. Since neither the 

plaintiff nor his predecessor was a party to 

the 1910 action, the plaintiff is not bound 

Ly that decree. Also, the water rights 

tht:rein granted to defendants being subse

quent in time to plaintiff's rights under the 

Stockslager decree, no rights can be as

sertt!d liy defendants based on the 1910 de
cree, which would in any way conflict with 

plaintiff's prior rights. 
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However, in the petition for re- 350 P.2d 743 

plaintiff further calls attention to 

testimony by defendant E. Lee Dewey to 

the effect that he has hnilt a dam or reser

voir in which he stores water in the high 

or flood water season for use at a later date, 

which he claims the right to do unclcr the 

1910 decree. Such diversion ancl storage 

of water, at a time when plaintiff's prior 

right to 480 inches of early runoff or flood 

water is unfilled and needed hy plaintiff, 

~onstitntes an invasion of plaintiff's prior 

right. It, there fore, appears necessary to 

, fix definitely the date of priority attaching 

to the plaintiff's 480 inch right. 

As pointed out in the foregoing opinion, 

Judge Stockslager conclu<le,1 that the right 

dated from Jnne 25, 1887. The trial judge 

herein fonntl that plaintiff was entitlccl to 

that priority date. The successor judge, 

however, did not determine this priority 

-date. 

The cause is remanded to the district 

court with directions to amend the decree 

by adding to the paragraph defining plain

tiff's right to 480 inches from January 1st 

to Jnly 1st of each year, the words, "with 

<late of priority of June 25, 1887." As thus 

modified, the judgment is aflirmc<l. 

Costs to respondents. 

Rehearing denied, 

SMITH, KNUDSON, McQUADE and 

McFADDEN, JJ., concur. 

BOARD OF TRUSTEES OF JOINT CLASS 
A SCHOOL DISTRICT NO. 151 IN CAS
SIA AND TWIN FALLS COUNTIES and 
Hermon E. King, Reed G. Starley, Hersch• 
el Bedke, Blaine Wight and Joe GIiiette, 
Constituting the Members of the Said 
Board of Trustees, Plaintiffs-Appellants, 

v. 
BOARD OF COUNTY COMMISSIONERS 

OF CASSIA COUNTY, Idaho, and Horace 
0. Hall, R. J. Harper and John A. Clark, 
Constituting tho Members of tho Said. 
Board of County Commissioners of Cassia 
County, Idaho, Defendants-Respondents. 

No. 8764. 

S111weme Court of Illaho. 

Murch :in, l!liiO. 

Action by hoartl of trnslees of school 

district for writ of mandate to compel 

board of county commissioners to levy up

on taxable property of county a tax suf

ficient to raise sum determined by board 

to be necessary for operation of school. 

The Eleventh Judicial District Court, Cas

sia County, Hugh A. Baker, J., entered 

order denying petition, and school hoard 

appealed, The Supreme Court, McQuadc, 

J., held that where school district en

compassed all hut two small areas of par

ticular county as well as a small portion of 

adjoining county and an election was held 

within first county seeking approval of 

transfer of all powers and duties of county 

board of education to the board of trustees 

of school district, election was not author-
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remanded for further proceedings in acco1·dnncc with the 
views herein expressed. Costs are awarded to appellant. 

Ailshie, C. J., and Stewart, J., concur. 

(February 20, 1908.) 

TWIN FALLS LAND & WATER 001\fPANY, Appellant, 
v. NELS LIND, Respondent. 

[94 Pae. 164.] 

CoNSTll,UCTION OJ' CONTRACT-!RRlGA.TING SEASON-Fan Us111 OJ' WATER. 

1. Under a eontraet entered into betwe~n an irrigation company 
and a water consumer providing that tho consumer shall pay certain 
water rents per acre annunlly for the use of water to irrigate bis 
land, and eontninh1g a elnuae thn.t "water ebnll be delivered free 
of all chnrr,cs during the first irrigating season that 'll'llter is de• 
livere,l to said purelmaer," he!d, that the wouls "irrigating season" 
signify and nro equfralcnt to tho entire irrigating period embraoed 
fo one year's time, and that it was the intention of the contracting 
parties to tl1ereby exempt the consumer from payment of water 
renls for the period of one year, and that tho settler is entitled to 
receive the free use.of tbe water during the irrignting period for one 
ycnr from the date on which wo.tor wD.11 delivered to him, and that 
at the expirntion of one year hie pay period will begin. 

2. Under a contract providing that the water consumer shall be 
exempt from payment of wnter rents for the "first irrigating season 
that water is delivered to him," 11cld, that it was the intention of the 
contracting parties to provide for the free use of water for a definite 
period of time rather than for any particular crop Ol' crops. 

(Syllabus by the court.) 

APPEAL from the District Court of the Fourth Judicial 
District for the County of Lincoln. Hon. Lyttleton Price, 
Judge. 

Action by the plaintifl: to recover on a contract for water 
renfa. Judgment for the defendant and plaintiff appeals. 
Reversed. 
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S. IL Hays, for Appellant. 

Sweeley & Sweeley, for Respondent. 

Counsel cite no authorities on points decided. 

AlLSIIIE, C. J.-This action was commenced by tl1e ap
pellant eorporntion to recover from the respondent water 
rents for the year 1906. Judgment was entered for the de
fendant and plaintiff appealed. The appeal involves the 
construction of two separate contracts. On January 2, 1903, 
tlie appcHant corporation entered into a contract with the 
state of Idaho whereby it agreed to conslruct a system of ir
rigating canals for tlie irrigation and reclamation of arid 
lands under the Carey act, and in that contract there is con
tained the following paragraph: 

"It is hereby agreed that every purcliascr of shares in said 
ca.ual, or holder of stock in said Twin Falls Canal Company, 
Limited, shall be entitled to have delivered for the irriga
tion of l1is land his full amount of water as herein provided, 
and it is hereby stipulated and agreed that while it retains 
ros.session and control of said canal system the party of the 
second part may make a charge for the delivery of said water 
for irrigation, to the purchaser of said shares, on the follow
ing basis and in tl1e following manner: All of the water dccli
eated to his land shall be clclivered free of all charges during 
the first irrigating season that water is delivered to said pur
chaser, and thereafter an annual charge not to exceed eighty 
cents l)er acre may be made for each and every acre irri
gated.;; 

After the appellant company had entered upon the con
struction of the canals and ditches and the lands had been 
opened to entry and settlement, the respondent }1crein, in con
templation of entering and filing upon a tract of land under 
the canal system, entered into a contract with the land and 
water company, which contract, among other things, contains 
the following paragraph: 
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"'l'he company agrees that so long as it retains possession 
of said canal system it will keep and maintain the dams, 
main laterals and canals in good or<ler and condition, and 
in cnse of accident to same will repair any injury thereto 
as soon as practicable and expedient. 

"li'or the purpose of defraying the expense of delivery of · 
water for irrigation and expense of maintaining_ and keep
ing in repair the canal system, the Company have the right 
to levy ngninst the purchMcr an assessment or annual 
cluirge suflicient to rnise cqunlly and rntably from all useN 
and fakers of water a sufficient sum therefor, provided, how• 
ever, that no such elmrge or assessment shall he levied or 
nssessr.d ngninst the purchaser clnring the first iri-igating sea
son after water is cleliv<lred under this contract, and there. 
after an annual charge or assessment not exceeding eigbty 
cents per acre m11y be made for such purpose for each and 
every acre irrigated." 

'11l1e respondent settled on his land under the appellant'• 
cnnnl in 1\Iarch; 1905, nnd notice was therenfter given him 
that water would be rendy for delivery to him on or about 
June 2Ci, 1905. Ile netunlly received the water on July 6, 
1!105. He used the wutor during the balance of the season 
and cultivated about twenty-two acres of alfalfa, though made 
no crop, and by renson of having water on tJ1e laud, made 
:finnl proof during the fall of that year, and thereby becnme 
entitled to l1is pntent to the land. He declined to pay water 
rout for tl1e following year 1006, on the ground that the 
latter year wns the "first irrigating season" tlint lie bad rc
ccivca the ,vntcr and that under the contrnet Ile was entitle,} 
to 11ave the water free for that season. He contended that 
since J1e did not receive the water during the whole of tho 
h-rignting senson of l 905, he could not be charged anything 
for that yenr, and that lie was entitled to one full irrigating 
season free of charge. The trial court agreed with J1is con
t<:ntion and declined to give the canal company judgmcut for 
any sum whatever for the use of water during the yea1· 
1!)06. Although the respondent settled on the land in ]\{arch, 
1!105, he was under no obligation to do so until water was 
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ready to be delivered on the land. It was not obligatory 011 

the defendant to make settlement on the land at the time he 
did, nor was he obliged to receive tl1e water during the year 
1905. In other words, lie was under no obligation to accept 
and use water for a portion only of the irrigating se1.1..~on. 
Ho might have declined to accept it for that year on the 
ground that if he ditl so he could only raise a partial crop 
and that be could not get the benefit of a whole year's 
irrigation. On the contmry, however1 he did accept and 
use the water, and as we view tl1e contract under eonsidera, 
tion, l1e was liable to he clrnrged with his free period of use 
from the date he received the water, and that at tho expira
tion of one year from tl111t date his liability to pay water 
rents would attach. 'fhe respondent calls our attention to 
section 15 of the act of Febrllary 25, 1899 (Sess. Laws 1899, 
p. 382), which provides that canal companies owning and 
controlling ditches and canals for tho plll'pose of irrigation, 
shall keep a flow of water in such canals sufficient for tho 
requirements of all persons entitled to use water therefrom 
at all times from April 1st t.o November 1st of each year. 
Counsel insists that under the provisions of tl1is statute, 
where the term '' inigntion season 11 is used in the contract, 
it is intended to mean the pcl'iod from April 1st to November 
1st, and that during si1ch time tl1e farmer irrigates all the 
crops that he raises during that season, and that it takes 
the full period of the irrigation season to raise the crops 
he may desire to gmw for one year. He also nrges that 
such period cannot be divided np. In other words, tliat the 
crop cannot be started in July and grown up to November 
and then be hibernated until the next spring and completed. 
That contention is both theoretically and practically correct 
in this country where the crops would uncloubteclly become 
somewhat cl1illed during the interval. We do not think, 
however, that the contracting ·parties had specinlly in mind 
so much the raising of any particular crop or crops or of a 
particular 'irrigating season, but rather a definite period of 
time. '!'here is but one irrigating season during each year. 
That season is defined by law as extending from April 1st _to 
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November 1st. If the settler gets the free use,of the water 
for the full period of one year, he necessarily gets the same 
benefit and he is saved the same rental that 110 woulcl get and 
would I.Je saved if he had received the water the first day of 
the irrigating season and had been able to use it every day 
during the season. '!'he contracting parties in this case 
clearly had in mind the exemption of the settler from pay~ 
ment of water rents for the period that water is used during 
a twelve-month. 'When entering into the contract · no one 
could tell when the works would be so advanced that water 
conhl be delivered to any scl:tler. It was provided, ho~vcver, 
tliat the settler should have the first irrigating sen..'lon free. 
If the settler only intended to raise one crop, he would neccs.
snrily want the water continuously during one season, hut 
where he is going to continue the use of water, as he must 
11eccssarily do in farming, he would need it from year to year. 
I-Ie saw fit to receive and accept the use of the water from 
July 6th to the end of the season. He found a beneficial use 
to wl1ich he could apply the water, and he should be properly 
charged with that period. · As we construe this contract, he 
,vas entitled to Jiave the free use of water from July 6, 1905, 
the date on which the company delivered it to him, until July 
6, 1906, at which time he would become liable for water rents 
for tl1e succeeding year. It is contended that it wonld be 
difficult to apportion the year's water rent between the dif
ferent months of the irrigating season,-that no one can tell 
whetller the water is of more value to the user during the 
early part of the season or tbe latter part of the season. 
'!'hat may be true, but it can make no ditl'erenoe to the con
sumer if he gets the water free for one entire year. The 
purpose of the contracting parties was not to fix a rental 
charge by the month nor for any shorter period than one year 
or one irrigating season. If the settler pays his water rents 
each time for the period of one year, he will be entitled to 
water from the date in .Tuly on wl1ich he first received water to 
the corresponding date tlie next year, and will thereby have 
a fixed and definite period of time covered by the payment of 
bis water rentals. On the contrary, there can be no injustice 
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or ineq1tity done either party by allowing j1tdgment against 
tl1e defonuant fol' an amount equal to that proportion of the 
annual rentals whieh the period from July 6tl1, when water 
was received, bears to the entire irrigating season. The 
judgment in this case is reversed, and the cause remanded, 
with direction to the trial court to make findings and enter 
judgment in favor of the plaintiff for sueh proportion of 
the year's water rentals as the period from July 6th to the 
close of the irrigating season bears to the entire irrigating 
season, or, at the option of the defendant, enter judgment 
against ·him for the full year's water rentals, the period to 
end on the 6th day of July the following year. Costs 
awarded in favor of appellant. 

Sullivan, J., concurs, 

Stewart, J., concurs except as to tl1e alternative pnrt of the 
judgmc11t and tlisi;ents as to tliat part of the judgment. 

(Ii'cbrunry 26, 1908.) 

I. A. WEST & CO. et al., Plaintiffs, vs. THE BOARD OF 
COMMISSIONlmS OF 'I'll]~ COUN'l'Y OU' LA'l'AH. 
S'rA'rE 01!, ID.AHO, a Municipal C01·1>01·ation, Defend
ant. 

[04 Pne. 445.} 

I,IQlJOR LJCENSE-AUTltORlTY TO Issm;:,---n,scRETlONAUY POWER OJ' TUE 

DOAIU> 011' COUN'l'Y COMMISSIONERS-AMENPMEN'.r Oli' 8'1'ATU'l'ES. 

1. Bee. 2 of tho aet of Yureh 4, 1901 (Laws of 1901, p. 13), 
luiving been 1uhlcd to nnd mndo a part of the act of l!,cbruary 6, 
1891, o.a 11111cndcd }'ebruary 2, 1899, bceomcs a pnrt of snid aet, 
nncl in tbe ab11cnce of authority to be found in said added seetion 
to issue sucb license, tbe lnw of 1891 ae amended l!'cbmary 2, 189'J, 
vesting such authority in the board of county commissioners, will 
govern. , 

2, Wbcrc tho power to issue a lieonso for the snlo ol intoxicating l 

liquoi·~, not t<1 1:e ,lrnnk ill, on or about the 1ncmises wboro sold, is f 
l Idnbo, ·Vol. 14-23 t 
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