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Background 

This Guidance Document is not new law but is an agency 
interpretation of existing law. For more information or to provide 
input on the document, please contact the Water Right Section 
Manager at 208-287-4800. 
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In response to the Surface Water Coalition ("SWC") delivery call (Docket No. CM-DC-2010-001), 
each year the Idaho Department of Water Resources ("IDWR") determines whether ground 
water rights diverted from the Eastern Snake Plain Aquifer Area of Common Ground Water 
Supply ("ESPA ACGWS") must be curtailed to satisfy senior surface water rights diverting from 
the Snake River. IDWR does not curtail ground water rights covered by approved mitigation 
plans.1 ESPA ACGWS water rights leased into and rented from the Water Supply Bank ("WSB") 
were subject to curtailment orders issued in 2025. IDWR notified renters of these water rights 
that they must curtail if they are not covered by an approved mitigation plan. IDWR's notice led 
water right renters and IDWR staff members to ask whether the lessor or the renter is 
responsible for mitigation to avoid curtailment. 

Guidance for Future Leases and Rentals 

An ESPA ACGWS water right rented from the WSB may avoid curtailment by participating in an 
approved mitigation plan. Either the lessor or the renter may enroll the water right in an 
existing mitigation plan or propose an individual mitigation plan.2 

1 Approved SWC delivery call mitigation plans are listed on IDWR's website at https://idwr.idaho.gov/legal­
actions/mitigation-plan-actions/. They include the Ground Water Districts' mitigation plan approved in 2024; the 
City of Pocatello, Coalition of Cities, & City of Idaho Falls mitigation plan approved in 2019; the Water Mitigation 
Coalition mitigation plan approved in 2021; and others. 

2 Many ESPA ACGWS water right owners mitigate by joining a ground water district and participating in the Ground 
Water Districts' mitigation plan. Feedback from some ground water districts suggests that they strongly prefer 
requests to join them and benefit from their mitigation plan come from water rights owners (lessors), rather than 
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When an ESPA ACGWS water right owner applies to lease a water right into the WSB, IDWR WSB 
staff must ask the owner whether the water right is covered by an approved mitigation plan.3 If 
the water right owner states that the water right is mitigated, WSB staff should confirm the 
response by reviewing the mitigation field entry in the water rights database. If the database 
entry does not match the water right owner's response, WSB staff should consult with Water 
Administration Bureau staff and/or the water right owner to determine whether the right is 
covered by an approved mitigation plan. If needed, Water Administration Bureau staff should 
update the database entry. 

If a leased water right is covered by an approved mitigation plan, the lease agreement, if issued, 
must include an approval condition requiring the lessor to continue to participate in the 
mitigation plan for the duration of the lease. In such cases, a renter of the water right may 
expect to avoid curtailment through the lessor's participation in a mitigation plan. 

If a leased ESPA ACGWS water right is not covered by an approved mitigation plan, WSB staff 
members should inform prospective rental applicants by mail, email, or phone conversation that 
the water right is available for rental, but it is not mitigated and, therefore, could be curtailed in 
the SWC delivery call. Rental applicants can then choose one of the following four options: 

1. Decline to rent the unmitigated water right. 
2. Rent the water right and curtail, if ordered to do so. 
3. Rent the water right and then enroll it in an approved mitigation plan to avoid being subject 

to a curtailment order. 
4. Rent the water right and propose a new mitigation plan to avoid being subject to a 

curtailment order. 

Note that if curtailment is ordered, options 3 and 4 require the renter to curtail and refrain from 
diverting water authorized by the rented water right until the rented water right is covered by 
an approved mitigation plan. 

Rental contracts for ESPA ACGWS water rights must include approval conditions clearly stating 
that curtailment may be necessary if mitigation is not provided. Furthermore, when an 

from renters. The districts view dealing with renters on a short-term basis as inefficient and impractical compared 
to long-term participation by the lessors. Therefore, it may be difficult for water right renters to join a ground 
water district for mitigation purposes. Furthermore, because mitigated water rights are likely to be preferred by 
prospective renters, lessors may have a financial incentive to provide for mitigation, thereby increasing their 
likelihood of receiving annual rental payments. For these reasons, lessors may be more likely than renters to see 
that water rights in the WSB are covered by mitigation plans. 

3 Modifying the lease application form is the preferred method for posing the mitigation question to the 
prospective lessor. Meanwhile, the question can be asked and the answer recorded through another reliable 
means. 
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unmitigated ESPA ACGWS water right is rented, a condition of approval should require the 
renter to notify IDWR if the right becomes covered by an approved mitigation plan and how 
long it will be covered. WSB staff should share mitigation coverage information with the Water 
Administration Bureau. 

Guidance for Leases and Rentals in Effect on the Date of this Memorandum 

For ESPA ACGWS leases and rentals in effect on the date of this memorandum, WSB staff 
members shall annually send letters to the lessors and renters informing them that curtailment 
may be required unless mitigation is provided. WSB staff members and Water Administration 
Bureau staff members shall collaborate to identify the leased and rented water rights that must 
receive the notices and to determine the content and timing of the notices. 
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