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The purpose of this memorandum is to serve as a guide for recommending de minimis stockwater 
rights. This memorandum also specifically provides guidance for the implementation of Snake 
River Basin Adjudication (SRBA) District Court's decision in Basin Wide Issue 12. 

This memorandum does not apply to non-de minim is stockwater uses claimed on the Inigation & 
Other claim fonn where the appropriate filing fees are paid. 

De minimis stockwater rights in general 
All de minimis stockwater rights require a condition limiting the diversion volume to 13,000 
gallons per day. 

For de minim.is stockwater rights in which the water is diverted continuously 24 hours per day, 
the recommendation should be for no more than 0.020 cfs and include a condition limiting the 
diversion volume to 13,000 gallons per day. 

If the water is diverted less than 24 hours per day, the diversion rate can exceed 0.020 cfs 
provided the daily diversion volume does not exceed 13,000 gallons per day. For guidance on 
stockwater diversion rates based on water being diverted for two hours per day, see Appendix 1. 

Since much of the time stockwater diversion is through an irrigation ditch, condition Nl 5 is often 
added to compensate for the ditch loss that allows the 0.02 cfs to reach the place of use, which 
states, "The appropriator is entitled to the quantity of water described for stockwater purposes at 
a point of measurement where the delivery ditch enters the place of use described."1 

If the annual diversion volume of stockwater use was not previously detennined by a court or 
IDWR, the recommendation should include a condition such as NI 1, which states, "The quantity 
of water decreed for this water right is not a determination of historical beneficial use." 

1 Historical note: Condition NO 1 "The appropriator is entitled to the quantity of water described for stockwater 
purposes at a point of measurement where the delivery ditch enters the place of use described, so long as the 
quantity diverted at the point of diversion does not constitute unreasonable waste," was used initially in the SRBA 
Test Basins (primarily in Basin 34). However, the SRBA District Court generally did strike the following portion of 
the condjtion: "so long as the quantity diverted at the point of diversion does not constitute unreasonable waste." 
Therefore, condition NI 5 was created to replace condition NOl in order update IDWR's database to match the 
Court's partial decrees. 



De minimis instream stockwater rights (Basin Wide Issue 12) 
In Basin Wide 12, the Court detem1ined de minimis instrearn stockwater rights cannot exceed 
13,000 gallons per day. A copy of Basin Wide 12 is attached as Appendix 2. 

For de minimis instream stockwater rights, the maximum diversion rate cannot exceed 0.02 cfs. 
A condition limiting the right to 13,000 gallons per day must be included in the 
recommendations for all de minimis rights (at this time, this condition is Nl3). This is because a 
diversion rate greater than 0.020 cfs results in a 24-hour diversion volume that exceeds 13,000 
gallons. NOTE: IDWR's policy is to round the diversion rate to the nearest hundredth of a cfs. 
If the claim is based on a license where more than 13,000 gallons per day was authorized, the 
recommended diversion volume should min-or the license. 

If an instream stockwater right is claimed in excess of 13,000 gallons per day, the claimant must 
file on the appropriate fonn (the Irrigation & Other claim fonn) , pay the appropriate fees, and 
provide all the required supporting evidence, including evidence of the priority date. 



Appendix 1. Suggested Stockwater Diversion Rates Based on Water Being Diverted for 
Two Hours per Day 

RECOMMENDED DIVERSION RATES FOR STOCKW ATER 

In cubic feet per second (cfs) 
No. of Dairy Other cattle, Hogs Sheep & 
head cows horses & mules goats 

0 - 25 0.02 0.02 0.02 0.02 
26 - 50 0.04 0.02 0.02 0.02 
51 - 100 0.07 0.03 0.02 0.02 
101 - 200 0.13 0.05 0.02 0.02 
201 - 300 0.20 0.07 0.02 0.02 
301 - 400 0.26 0.09 0.03 0.02 
401 - 500 0.33 0. 12 0.04 0.02 
501 - 600 0.39 0.14 0.05 0.03 
601 - 700 0.46 0.16 0.05 0.03 
701 - 800 0.52 0 .1 9 0.06 0.03 
801 - 900 0.58 0.20 0.07 0.04 
901 - 1000 0.65 0.23 0.08 0.04 

For chickens, round to the next highest 100 and multiply this number by 0.0000018. 
For turkeys, round to the next highest I 00 and multiply this number by 0.0000033 . 

If you have more than 1000 head of stock ( other than poultry), round the number of head to the 
next highest 100, and multiply this nwnber by one of the following factors: 

For dairy cows, multiply by 0.00065 
For other cattle, horses, or mules, multiply by 0.00022 
For hogs, multiply by 0.000074 
For sheep or goats, multiply by 0.000037 

Round the amount you calculate to the nearest 0.01 cfs and enter this amount in the appropriate 
space on your claim. You may claim 0.01 cfs even if your calculated amount is less than 0.01 cfs. 
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I. PROCEDURAL HISTORY 

Basin-Wide Issue 12 was designated by the court and referred to Special Master Fritz X. 

Haemmerle as follows: 

l) What constitutes a de minimis stock water right and may the 
annual consumptive use volume for such rights be described as 
"de minimis"? 

2) I.s a. statement of (ombined usage necessary for the definition or 
administration of a de minimis wa·ter right and, if so, where 
should It appear in the decree? 

3) Is [t necessacy to include the number of head of cattle allowed to 
describe or administer a de nlinlmis water right and, if so, where 
11hou1d it appear in the decree? 

4) Sho11ld tbe quantity used in cubic feet per second for a 
de minimis water right be based on a· 24-hour rate, a 2-hour rnte 
or a set constant based on a 13,000-gnllons-per-day rate? 

MEMO.RAN'DUM DECISION AND ORDER RE: SASIN,WIPB lSSUE 12 
N:\BWI\ORDERS\MEMDEC.S 12 
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.: 

5) Does a water right with a stock watering purpose of use include 
use for wildlife? 

6) Whether a single water light can be decreed with both a state 
and federal basis? 

II. DECISION 

P.02 

The only challenge before the court is to issue no, 5 (Section IV, Subsection E) of the Special 

Master's Second Amended Recommendation Re: Basin-Wide fome 12 (August 12, 1996), 

Initially, the court adopts as it:; own Section I, Scope of Review; Section II, Procedural Bnckground; 

and Section llI, Standard of Review, of the Special Master's Second Amended Recommend(ltio11 

Re: Basi1t-Wicle Issue 12. 

To clarify the record, the recommendations contained in Section IV, subsections A - F are 

adopted by this court as follows: 

A. Annunl Volume of Consumptive Use for De Minimis 
Water Rights is Not Required to be Decreed. 

The recommendation in Section IV.A. is adopted in its entirety. 

B. A Statement of Combined Usaee for the Definition or 
Administration of a De Mznimis Water Right is Not 
Necessary. .- · 

The recommendation in Section IV.B. is ~dopt~d In its entirety. 

C. It is Not Necessary to Include the Number of Cattle in De 
Minimis Claims. · · 

The recommendation in Section IV.C. is adopt~d in its entirety. 

D. The Quantity Used in Cubic' Feet Per Second for a · De 
Minimis Clai~ Under L·c. § 42-1407A(l2) Involving a 
Di\1ersion May be Based on Any Hourly Rate so Lone as 
the Amount u Capped to a Quantity Not to Exceed 13,000 
Gallons Per Day. 

The recommendation in Section lV.D. is adopted in its entirety. 

E. Under a State-Based Appropriation, a Water Right 
Which Includes Wildlife as 'a Purpose of Use Can Be 
Perfected Only Where There is a Diversion Accompanied 
with an Interit to Use the Water for Wildlife Purposes. 

This recommend ad on is adopted, in part, and stricken, in part. 

MEMORANDUM DBCISION AND ORD!lR RE: BASrN-WlDE ISSUE 12 
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The issue addressed by the Special Master in this subsection is set forth in the order of referral 

as : 

5) Does a water right with a stock watering purpose of use 
include use for wildlife? 

Order Desig11ating Basin-Wide Issue 12, Referring Matter to Spedll.l Master Haenunerle and 

Settihg Heart'ng (April S, 1996). 

Through briefing and hearing, the question was presented by the parties to the Special Master 

as l) whether a wildlife use can exist without a diversion and 2) whether a wildlife purpose of use 

c1xists as nn incidental use to any stock water cla.im. In response to the parties' qu·estion, the Special 

Master ruled that 1) a wildlife use can only exist where there has been a. diversion and 2) a wildlife 

use docs not exist as an incidental use to a stock water claim under I.C. § 42-1401A(12). 

Because the requirement of a diversion to perfect a wildlife use was neither referred to the 

Special Master nor is its resolution necessary to answer the matter referred, that portion of the 

recommendation dealing with diversion (page 9, Section E, second paragraph, "the first inquiry , .. ," 

through the second full paragraph on page 10) is stricken as beyond the scope of the referral.\ 

This court adopts the Special Master's recommendation in Part E resolving the 1'second 

inquiry" (page 10, last paragraph, through page 11), 

The United States alleges that th.e language_ of I.C. § 42-1401A(l2) grants it a wildlife 

purpose of use as an incident or part of any stock water right. It relies on the statutory language that 

"'[s]tock watering use' means the use of water solely for livestock or wildlffe where the total 

diversion is not in excess of thirteen thousand (13,000) gallons per day." I. C. § 42-1401A{12). 

Reading the starute in the conjunctive, the United States claims entitlement to a wildlife use as part 

of each stock watering right. Primary principles of statutory construction require the court to reject 

the United States' interpretation.i 

Using the plain and ordinary meaning of' the words in tile statute, the word "or' requires 
' 

reading the act in the disjunctive, Had the legislarure meant the statute to be read in the conjunctive, 

it would have used the word "and." It is unreasonable to read the statute otherwise. 

2 

Bil!l.ln•Widc:: To~ue IZ does not mi~ th~ Issue of'! divcndon rcquiri!mer1t for instre3m wlldli.fc use~. 
This decision neither 1111\lressi:s nor rvso!ves th-: iEsue, lt bas been rai:!i:11 dir;clly ill 11. eubcnse boforc a 
Sp~ill! Mnsttr and ls on ~h11lenge to this court. It will l>e rcso\~·ed in th~t subca.se only. 

Th~ mnd,ml u~eu by thls co11rt for 11arutory Lntcrprc!Jllion ia set forth iii Rf11t View Tmut Furms 11. 
Hlgfrinson, 12 l Idllho 819,822 (1992). · 

MEMORANDUM DECISION ANO OnDER RE: BASIN-WIDE ISSUE 12 
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Giving effect to all the words used in I.C. § 42-l401A(12) further supports the Special 

Master's recommendation. This defil'lition ofa de minimis stock watering and wildlife uses is limited 

to "the use of water solely for livestock or wildlife .... " 1.C. §42- l401A(12) (emphasis added). 

The correct parsing of the sentence reveals that "solely" modifies both "uses'1 (livestock and wildlife). 

Therefore, the correct interpretation of the sentence is that the tenn "stock watering use" includes 

uses solely for livestock or solely for wildlife. Solely means only or exclusively. WEBSTER.' s Nl,W 

WORLD DlCTIONARY OF THE A.MERICANLANGUA.GE 1387 (College ed. 1962). It docs not mean 

together, pait of, or incidental to as suggested by the United States. The plain and ordinaiy meaning 

of the terms used does not render wildlife use incidental to or as a part of a stock watering use. 

The Special Master insightfully found, and this court has adopted, the correct interplay 

between the two statutes reviewed as part of this basin-wide issue: I.C. § 42-1401A(l2) and LC. 

§ 42-113. The former defines the term "stock watering use" in tl!e Snake River Basin Adjudication 

(SRBA) as that class of claims where the diverted use is solely for stock watering or solely for 

wildlife and where the diversion is 131000 gallons per day or less. The definition of this class of 

claims does not eliminate accepted statutory stock watering instrerun uses which do not require a 

diversion . .I.C. § 42-113. For purposes of the SRBA, the legislature did not include instream stock 

watering uses in the defined class set by lC. § 42-1401A(l2). Just as with instream stock watering 

uses, J.C.§ 42-1401A(12) is not a legislative pronouncement on instream wildlife claims. I.C. § 42-

1401A(l2) simply defines a particular class of diverted uses for stock watering or wildlife which falls 

under 13,000 gallons per day. The statute, by its terms, does not address instream uses. 

I.C. § 42. 1401A(12) defines a class of de min/mis water rights for treatment in the SRBA. 

The class includes small rights (13,000 gallons per day or less) diverted solely for stock water or 

solely for wildlife. The definition does not include lawful instream us~s. Similarly, it does not address 

those single water rights which allow multiple uses. 

To clarify. instream stock water rights will be treated the same as diverted stock water rights; 

that i~ as "de mfnimi~ (13,000 gallons per day or less) unless the claimant proves a greater quantity 

and pays the required filing fee for an amount of water in excess of 13,000 gallons per day. 

Additionally, claimants may be decreed a water right for more than one use where there is 

proof of intent as to each of the claimed uses. No right can be decreed for multiple uses where one 

use is claimed as mere incident of another use. 

MEMORA."-ll)UMDEC!StON ANO ORDERR!!: BASIN-WIDE 1SSUl! 1:2 
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The recommendation of the Special MRster that LC. § 42-l401A(12) does not allow a wildlife 

use incidental to a diverted stock water use is adopted. The recommendation that I.C. § 42-113 does 

not allow a wildlife use incidental to an instream stock watering use ls also adopted. A wildlife use 

requires the intent to put water to that beneficial use and cannot be incidental to a stock watering use. 

Neither I.C. § 42-l401A(12) nor I.C. § 43-113 dispenses v.rith the intent requirement when perfecting 

a water right. 

The Special Master's recommendation that instream wildlife claims require a diversion is not 

adopted and is stricken as beyond the call of the question referred.3 

F. A Single Water Right Cannot Be Decreed with Both a 
State and Federal Basis, 

This recornmendatlon is adopted in its entirety. 

Section V, Summary, is adopted with the exception of Part S as discussed above. 

fil CONCLUSlON 

This Memnrahdum Decision and Ordm' constitutes the court's Findings of Fact and 

Conclusions of Law on Basin-Wide Issue 12. 

IT IS SO ORDERED. 

DATED April 25, 1997. ~O. .. ~.~~ 
DANIE:(.. C. RO.RLB , J 
Presiding Judge 
Snake River Basin Adjudication 

RULE 54(B) C€RTIFICATE 
j 

With respect to the issues dete.rmined by the above judgment or order, it is hereby ce11ifled, 
in accordance with Rule 54(b), I.R.C.P., that the court has determined that there is no just reason for 
delay of the entry of a final judgment and that the court has and does hereby direct that the above 
judgment or order shaU be a final judgment upon 'ch e;,cecution may issue and an appeal may be 
taken as provided by the Idaho Appenate Rul 

DATED April 25, 1997, 
DL~•-~ C ........... ~ ... 
Presiding Judge 
Snake River Basin Adjudication 

'l.'nis court •ijinin ri;itt:to!e~ U1at thi, d,;,;ii:lion {en.V<!$ op~11 die qm:s!ion ofwhcth~ IL wihllif'~ use reqlliros 
• diversion or may be instrcam whioh will be d;cidcd in the \;hall~nge ln $\lbcasc 36,1545.2. 
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