
































































































































































































































claim to more than four acres by either claimant would be analyzed as an
enlargement.

IV.  MUNICIPAL WATER RIGHTS.

The place of use for a municipal water right is its "service area" defined in Idaho
Code § 42-202B.  The investigation process for these service areas for municipal water
right claimants who have brought themselves under the provisions of this statute by a
transfer or license issued after 1996 will be similar to that being done for water delivery
organizations. The state office will solicit the boundaries from the municipal water
providers in advance of the regional office investigation. Those boundaries will be digitized
before assignment to a senior agent. The agent should then provide a first draft of the
boundary to the municipal provider. What will follow will be an exchange of information
until IDWR makes its final determination regarding the service area it will recommend to
the district court. If total claims to pre-1996 municipal water rights for a municipal provider
do not exceed its total installed capacity, IDWR will not investigate the place of use, and
will simply recommend the "service area."

V. REMARKS DESCRIBING PLACE OF USE.

Adjudication Memo #32 sets forth standard remarks to describe the following:

a. Subdivision parcels (JO1),

b. Other common means of identifying place of use, such as homestead
entry number, etc. (J02),

¢. Place of use is lands within municipal service area(J03),

d. Place of use for irrigation is in another state (J0O4 - J09).

GIS Guidelines

Place of Use--Page 7



This Guidance Document is not new law but is an agency
interpretation of existing law. For more information or to
provide input on the document, please contact the Water
Rights Section Manager at 208-287-4800. (Feb.2020)

CHAPTER9

OTHER RIGHTS

When IDWR developed its claim form it invited parties to identify on their claim
"other rights" used on the same place of use for the same purpose. This information was
then put into a database field entitled "other rights." Although this field, as such, is not one
of the elements reported by the Director, it could be helpful during the investigation process.
Use the information in this field to begin analysis of combined use limitations and
overlapping rights. See Adjudication Memo #32 for standard remarks.




This Guidance Document is not new law but is an agency
interpretation of existing law. For more information or to
provide input on the document, please contact the Water
Rights Section Manager at 208-287-4800. (Feb.2020)

CHAPTER 10
REMARKS

See Adjudication Memo #32 for standardized remarks and conditions. Remarks for
specific elements of a right are often noted in this manual in the discussion of that element.
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CHAPTER 11

FORFEITURE AND ABANDONMENT

This chapter provides guidance to the agents when developing recommendations in
the SRBA based upon the concepts of total or partial forfeiture or abandonment. Always
remember, however, that the focus of the agent’s investigation should be to confirm the
water use as claimed. The agent should recommend forfeiture only when the agent finds
virtually no evidence of beneficial use during a five year period or clear intent to abandon
the water use. These circumstances should be rare.

L ABANDONMENT

The doctrine of abandonment has been established by case law (unlike forfeiture,
which is established by statute). The elements of abandonment are "intent to abandon" the
right, concurrent with "actual relinquishment” of the right. Intent to abandon must be
shown by "clear and unequivocal acts"; nonuse alone is not sufficient, but a substantial
period of nonuse gives rise to a rebuttable presumption of intent to abandon. Unlike
forfeiture, no defenses to abandonment have been recognized.

Absent a substantial period of nonuse, abandonment is generally difficult to prove,
due to the requirement of evidence of intent to abandon by "clear and unequivocal acts."
The following example provides guidance to the agent regarding a situation in which it is
appropriate to initially recommend abandonment when considering evidence of
intentional relinquishment of water rights:

» A farmer makes statements to neighbors to the effect that he's had enough and isn't
going to farm his land anymore, and proceeds to plow under the ditches and dig up
the headgates.

IL THE IDAHO SUPREME COURT’S EMPHASIS ON HISTORIC
BENEFICIAL USE IN WATER RIGHT FORFEITURE ANALYSIS.

The Idaho Supreme Court has provided direction to the SRBA District Court
regarding how it is to analyze water rights in the adjudication. The following steps
describe the legal analysis necessary to determine whether a water right has been forfeited:

1. Define the elements of the water right using the scope
and extent of historic beneficial use at the inception of
the right as defined by the constitutional, posted notice,
permit, or enlargement methods of obtaining a water
right.

2. Determine if clear and convincing evidence establishes

that water was not used under this water right for a
period of five consecutive years from the date of the
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inception of the right to the present (this will be referred
to as determining continuity of use).

3. If a five-year cessation in water use has occurred,
determine if any of the statutory or common law
defenses to forfeiture are present.

4, If a five-year cessation in water use has occurred, but the
use has resumed, determine if any other water right
holders are injured by such resumption.

When an agent is asked to present the basis for a forfeiture recommendation in court, the
agent must be sure that the analysis described above has been fully conducted. The
analysis should be fully documented in the claim file. Section III, below, describes the
circumstances when this complete analysis is necessary.

III. PARTIAL FORFEITURE.

The agent must consider the following when making a partial forfeiture
recommendation:

A. Irrigation Uses.

An irrigation use may be recommended as partially forfeited only if there is a
reduction in the actual number of acres irrigated. Descriptive elements of a water right,
standing alone, will not be recommended as forfeited except in the context of a limitation in
the number of acres. When there is a recommendation of partial forfeiture based upon the
number of acres irrigated, the diversion rate and volume may need to be adjusted down,
depending upon the extent of the original diversion rate and volume.

B. Other Uses.

For all other uses, the agent should consult with their legal liaison and State Office
staff if there is a potential partial forfeiture.

IV. CLEAR AND CONVINCING EVIDENCE OF FORFEITURE?

It is not possible to provide a general rule for what constitutes clear and convincing
evidence of forfeiture. There is a range within which different fact-finders could find
forfeiture. At one end of the range would be two photographs, five years apart which show
that water was not used in either of those years. At the other end of the range would be
physical evidence such as a parking lot or a diversion system with limited capacity that was
in place for five or more years. In between is a host of possibilities with testimony from
neighbors, watermaster records, electrical bills, assessors' records, crop records, and so on.
The question is: when looked at most favorably for the water right holder, does the
evidence clearly show that water was not used for five years?
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The type and degree of evidence of forfeiture will determine how IDWR
participates in subcase proceedings. In situations where IDWR has some evidence of
forfeiture, the agent may recommend forfeiture, but should not expect IDWR to submit
extensive evidence of this recommendation if challenged in a subcase. The forfeiture
recommendation will be used to raise a presumption that water has not been used for a
specifically identified five year period, and the claimant will have to specifically rebut this
presumption with evidence showing continuity of use. Where IDWR has what it considers
to be clear and convincing evidence of forfeiture, IDWR will enter the full basis for its
recommendation in a Class II subcase context. Forfeiture cases should be discussed with
the agent’s legal liaison when the case management report to the SRBA District Court is
being prepared to assess the strength of the recommendation.

The following examples provide guidance to the agent regarding situations in
which it is appropriate to initially recommend forfeiture when considering evidence of

non-use of water rights:

P Permanent physical features preventing use, such as parking lots or homes, are
constructed after the right is established.

P Two photos greater than five years apart showing no use.

P A photo and field exam greater than five years apart showing no use.

» Anecdotal information from a neighbor of five consecutive years of non-use.
If the claimant presents evidence during the notice of error process that establishes
continuity of use and disproves forfeiture, the preliminary recommendation will be
changed. If not, the forfeiture recommendation will be issued to the SRBA District Court

and the claimant will need to show continuity of use to the Court.

The following examples illustrate situations when forfeiture should not be
recommended when considering evidence of non-use of water rights:

P Incidental acreage not irrigated due to the characteristics of the irrigation system,
such as corners on land now irrigated with circles, but originally square.

P Water use resumed in good faith at time of field examination.

P Less than five percent (< 5%) discrepancy between claimed irrigation acres and
irrigation determined by G.I.S. analysis.

In these situations third parties would have to allege and prove forfeiture if they disagree
with IDWR’s recommendation.

V. RECOMMENDING FORFEITURE IN THE SRBA.
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The following is how various right categories will be treated by IDWR vis a vis
forfeiture in the SRBA:

A. Beneficial Use Rights.

Although, as a technical matter, there are only four methods or bases for developing
a water right in Idaho--beneficial use, posted notice, permit method, and §42-1426
enlargement--IDWR generally considers “decree” as being the fifth basis for a water right.
For purposes of this section, beneficial use rights will be considered to be those rights that
are not memorialized in a water rights decree. For beneficial use rights IDWR will not
investigate or recommend forfeiture.

For beneficial use water rights IDWR will recommend recent beneficial use as
shown by aerial and satellite photography, field examinations, and other general
information in the possession of IDWR. IDWR will not extensively investigate the historic
development of these rights, except in the context of priority date, and will not make
recommendations based upon forfeiture. Beneficial use rights will be recommended as
either: (1) a right described by recent beneficial use or (2) disallowed based upon no
recent beneficial use.

B. Posted Notice Rights.

Posted notice water rights will be treated in the same way as beneficial use rights.

C. Licensed Rights.

IDWR will recommend forfeiture in appropriate circumstances for water rights
based upon the statutory permit method. The license will be considered to describe the
elements of the right.

In situations where there is evidence of past non-use, but the licensed right is
currently being used consistently with the license provisions, the right will be
recommended as licensed. Third parties will need to raise issues of forfeiture and injury if
the use of a right has resumed after a period of non-use.

For situations where natural physical features always prevented the use of a water

right as described in the license (such as a cliff or other impassable barrier), IDWR will
recommend the actual use of the licensed right, not forfeiture.

D. Decreed Rights.

Decreed water rights will be treated in the same way as licensed rights.

E. Enlargement Rights.
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Enlargement water rights will be treated in the same way as beneficial use rights.
V. FORM OF RECOMMENDATIONS.
A. Form of Recommendation in Partial Forfeiture Situations.
When a right is recommended as having been partially forfeited the

recommendation should indicate “The remainder of this water right was forfeited for non-
use from to i

B. Form of Recommendation in Total Forfeiture Situations.

When a right is recommended as having been totally forfeited the recommendation
should indicate “This water right was forfeited for non-use from to

V1. DEFENSES TO FORFEITURE

If the agent preliminarily recommends that a water right has been forfeited the
claimant will have the opportunity to rebut this preliminary recommendation. The claimant
can, of course, show that the water right has been used during the period in question. If the
water right has not been used, Idaho Code § 42-222(2) provides exceptions to the
application of forfeiture as follows:

P Nonuse during a period of time when land is contracted in a federal cropland set-
aside program does not count towards forfeiture.

P Nonuse of a water right held by a municipal supplier to meet reasonably anticipated
future needs generally will not lead to the forfeiture of that right.

P Nonuse of a water right because land application of waste for disposal purposes
satifies the need for water does not count towards forfeiture.

P Nonuse of a water right when an extension of time to avoid forfeiture has been
granted by IDWR does not count towards forfeiture.

Idaho Code § 42-1764 provides that nonuse of a water right during the time when it is
credited to the water supply bank does not count towards forfeiture.

Generally nonuse of a water right does not count towards forfeiture when the nonuse is

involuntary either due to natural shortages or due to the acts of others. Supplemental rights
are generally not subject to forfeiture.
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CHAPTER 12

MISCELLANEOQOUS

A. APPROVAL CONDITIONS ON PERMITS, LICENSES, AND TRANSFERS

See Adjudication Memo #32 as to when and how approval conditions on permits, licenses,
and transfers should be carried over into the recommendation of a claim.

B. SPLIT RIGHTS, SPLITS ADD UP TO MORE THAN ORIGINAL RIGHT

The general rule governing transfers of water rights is that the water right passes with the
land unless the deed specifically states otherwise, or unless a contrary MUTUAL intent is clearly
demonstrated. (The most typical example of a clearly demonstrated contrary mutual intent is where
the contract makes specific provisions as to water rights that are not repeated in the deed. There
may be others.) This is known as the silent deed rule.

Where the water rights are split by conveyance to different owners, then the general rule is
that the water right is divided up in the same proportion as the land. There are two exceptions to
this rule. The first exception is where the deed conveying the land expressly states how the water
right will be divided. The second exception that may exist is where a specific portion of the water
right is appurtenant to a specific portion of the tract of land. An example of the second exception is
where there is a 40 acre tract with an irrigation right for the entire tract plus an additional amount for
one house. The owner conveys 20 acres plus the house to one person, and the other 20 acres to
another person. The first person gets the domestic portion, and two split the irrigation portion
equally.

First, determine if each claim from the original right is consistent with the general rule that
the water right is divided in the same proportion as the land division. If not, document the
discrepancy in the file. The agent should conduct a field exam of the claim and discuss the
discrepancy with the claimant.

The claimant should be told that IDWR will recommend the claimant's portion of the water
right proportionally with the claimant's portion of the land division, unless the claimant submits
evidence that the claimant is entitled to a greater proportion. If the claimant submits evidence that
the claimant is entitled to a greater portion of the original right, then the claim should be referred for
further review by legal staff. If the claimant acquired a greater portion of the original water right,
then the recommendation of this claim and the other splits should be modified accordingly. If not,
then the portion of the claim that is not consistent with the proportion of the land the claimant owns
should be evaluated to determine if a different water right is applicable.
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c. DUPLICATE CLAIMS

This section refers to the situation where two or more claimants file different claims to the
same right, and it isn't a split.

The first task is to find out if they are in fact duplicate claims. In some instances we have
received duplicate claims not because the claimants are contesting who owns the right, but because
they are co-claimants who did not know who should file, so they both did. Claimant contact should
be made for both claims, which says: we have these claims filed for the same right by these
persons: we're sending letters to both/all of you; would one of you like to withdraw the claim and
get your money back (and leave the claim in the other claimant's name, or have the other claimant
file an amended claim to include your name), or are you contesting ownership with these other
people?

If a duplicate claim is withdrawn, then there is no problem. If the claimant is contesting
ownership, then the claimant needs to submit evidence that the claimant does in fact own the water
right claimed. Contested ownership issues should be submitted to legal staff for review.

When duplicate claims are filed, and it is determined that one claim should be recommended
for disallowal on the basis that the right is owned by another claimant, then the claim that is
disallowed should include the following remark: "RECOMMENDED AS RIGHT NO. i
(P06 and condition P06.)

When duplicate claims for water rights on state land are filed by the state and the lessee of
lands leased from the state, the contact described above should be made to the lessee only. (It is
already known that the state plans to file claims for all water rights on state lands). If the lessee
does not withdraw the claim, then the lessee should be recommended as a current owner on the
state's claim. The lessee's name should appear on the recommendation of the state's claim in the
following form: JOHN SMITH, LESSEE. The lessee's individual claim should be recommended
for disallowal, with the remark and condition described above.

When duplicate claims are filed by the United States and another entity for water rights on
lands leased from the United States by the other entity, refer to a policy letter prepared on July 3.
1997 and a response prepared on July 31. 1997.

In all other instances where duplicate claims are filed by the owner and a lessee of the
owner's lands, then the claimant contact described above should be made, and the claimant contact
should further state that if the claim is not withdrawn, then the claimant must submit a copy of the
lease agreement. The claim should then be referred to legal staff for further review.
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