
BEFORE THE DEPARTMENT OF WATER RESOURCES 
OF THE STATE OF IDAHO 

IN THE MATTER OF APPLICATION FOR PERMIT ) 
NO. 63-32576 IN THE NAME OF M3 EAGLE, LLC ) 
ASSIGNED TO THE CITY OF EAGLE, ) 

RENEWED MOTION 
TO DISMISS 

REMAND PROCEEDINGS __________________ ) 

Department Role is as a Judge 

The Department Role in both the original Hearings and on the Appeal is that of a Judge 

not a litigant. When the Department is named as a Respondent on Appeal it does not become a 

litigant or a proponent or opponent. 

"When named as a Respondent on Appeal the government boards' role is limited 

to defending its decision below. (underline added) 

Lowry v Board of County Commissioners for Ada Cty, 115 Idaho 

64 (App.), 764 P.2d431 (ct. att., 1988). (underline added) 

When acting upon a quasi-judicial matter the (Department) is neither a proponent 

nor an opponent . . . but sits in the seat of a judge". 

Cooper v Board of County Commissioners of Ada County. 101 

Idaho 407,614 P.2d 949, (1980). 

City of Burley v Mccaslin Lumber, 107, Idaho 909,693 P.2d 

1408 (ct. app. 1984) 

Lowery v Board of County Commissioners for Ada County, 

(supra. at p. 71) 
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What can be more clear than this. The Idaho Supreme Court has repeatedly held that the 

Administrative Agency sits as a judge and its role on appeal is to defend its decision. It does not 

become a litigant except in that clearly stated role to defend its quasi judicial decision. 

The Department, the Director, the Attorney Generals, and the District Court fail to see 

this distinction and M3 's counsel do not want to see it. I can guarantee you the Idaho Supreme 

Court sees it and has repeatedly said so in the cases cited above. 

Judicial Acts Negotiated 

The negotiated agreement of January 19, 2011 involves certain judicial acts that have 

been carried out by negotiation. Those have become improper limitations and restrictions on the 

procedural and evidentiary rights of others by "judicial fiat". Those restrictions and limitations 

are the three (3) limitations of the October 3, 2011 Order limiting evidence and are as follows: 

1. Evidence establishing that the M3 Eagle Project has been annexed 

by the City of Eagle. 

2. Evidence related to the City of Eagle's planning horizon and 

reasonable anticipated future municipal needs for the City of 

Eagle's service area, including M3 Eagle Project, based on the City 

of Eagle's current water rights portfolio and planning information. 

3. Information on the quantity of water appropriate for permit 63-

32573 appurtenant to the M3 Project in relationship to the water 

needs of the City's service area. 

These Judicial acts done by negotiation cannot and will not stand on appeal. These 

Judicial acts are in violation of the Idaho Rules of Civil Procedure, case law and are in 

derogation of the "doctrine of finality". They were also done one year later when the Rules and 

the case law only allow days. 

The lower tribunal cannot, one year later, decide to "reconsider its decision", "reopen the 

evidence" and place "limitations and restrictions on the procedural and evidentiary rights of 
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others" by some "written agreement". 

" ... reconsideration is in derogation of the policy of finality and should not be 

entertained by the court. This principle would preclude reconsideration by the 

court on its own initiative ... " Hells Canyon Excursions v Oakes, 111 Idaho 123, 

(app) 721 P.2d 223 (ct. app. 1986) 

These negotiated "Judicial Acts" are not valid, nor is the January 19th Agreement which 

derogates the effect of the District Court Order. 

After 3 ½ years of playing this game we are right back where we started with a private 

developer demanding ownership of a municipal water right whether legal or not. That water 

right is amazingly about to thrive and flourish from an already decided case of a non-municipal 

water right of3.28 cfs into a 23.18 cfs municipal water right in just a little over 1 year. 

The Assignment 

The "so called" Assignment to the City of Eagle by M3 has an attachment to it which 

contains the provision that follows: 

"If any provision of this assignment conflicts with any provision of the 

Development Agreement, the Development Agreement prevails." 

Well, there is a conflict as the "Development Agreement" provides: 

" ... all necessary water rights are secured by Developer for the water system ... 

(p. 23, 2.2 c) and further provides 

"Developer shall submit evidence that Developer has secured adequate surface 

and/or ground water rights for the water system ... " (p. 24, 2.2 e) and further 
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... Developer shall transfer, convey or assign (on a phase by phase basis) ground 

water right(s) to City for inclusion in City's municipal water supply system ... (p. 

24, 2.2 e) 

M3 cannot convey or assign a water right unless it is the owner. 

It is quite clear that M3, a private developer, will be allowed to own a municipal water 

right when it does not qualify under Idaho law. This private developer will own that water right 

until it is conveyed to the City on a phase by phase basis. The "so called" assignment to the City 

is nothing but a "ruse" to make it all look legal. IT IS NOT. 

The Director's Order of October 14th did not address two critical issues. Those are as 

follows: 

1. The negotiated Agreement, Stipulation, and the District Court 

Order do not supersede the Statutes of Idaho or the Idaho Rules of 

Civil Procedure. 

2. Neither the Department, nor the Director had any jurisdiction to 

proceed with Judicial Acts by negotiation while the appeal was 

pending. 

Both were ignored in the October 14th Order and therefore Protestants re-assert those 

matters herein for decision. 

Respectfully submitted this I 7 day of October, 2011. 

Alan Smith, Protestant, 
Eagle Pines Water Users Association 
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IDAHO ADMINISTRATIVE CODE 
Department of Water Resources 

IDAPA 37.01 .01 - Rules of Procedure of the 
Idaho Department of Water Resources 

must be or good c1uality. Lxhibits identified at hearing arc subject to appropriate and timt:ly objt:ction bt:lore tht: cil)sc 
,,i' pru..:eedings. Lxhibits to \\hich no objection is made are automatically admitted into e\ idence ll'ithout nlLltion or 
the sponsoring party. Neither motion pictures. slides. opaque projections. videotapes. audiotapes nor other materials 
not cap:.iblc or duplication by still photograph or reproduction on paper shall be presented as exhibits 11i1hout 
apprm al or the presiding ol'liccr prior to the hearing. ( 7-1-93 l 

607. -- 609. (RESERVED). 

610. CO\'FIDENTIALITY OF SETTLE:YIENT NEGOTIATIONS (RULE 610). 
~cttlcmcnt negotiations in a contested case arc conlidential. unless all participants lll the negutiation agree lll the· 
c,Jntrar) in 111·iting. hicls disclosed. offers made and all other aspects or negotiation (except agreements n:ached) in 
,cttlemcnt negotiations in a contested case atT not pan oi'tht: record. ( 7-1-931 

61 I. SCGGESTION FOR OR INQUIRY ABOUT SETTLEMENTS (RULE 61 I). 
Through notice or order or on the record at prchearing conlcrcncc or hearing. the presiding ort1cc1· ma) inquire oi'lhe 
parties in any proeeeding whether settlement negotiations arc in progress or are contemplated or mm im ite 
settlement or an entire proceeding or certain issues. ( 7-1-93 J 

612. CONSIDERATION OF SETTLEMENTS (RULE 612). 
Settlements must be reviewed under this rule. When a settlement is presented to the rrcsiding oflicer. the presiding 
oniccr \\i 11 p1·cscribc procedures appropriate to the nalUrc or the settlement to consider the sclllerncnt. 1-\ll' example. 
the rresiding oniccr could summarily accept settlement or essentially private disputes that hmT no signilicant 
implicc1tions for administration or the law for rcrsons other than the affected panics. On the other hand. 1vhen one (I) 
u1· mon: parties tu a proceeding is not party to the settlement or when the settlement presents issues or signi Ii cant 
impl icaliun ILlr other persons. the presiding o!licer may convene an evidcntiary hearing to consider the 
reasonableness oi' the settlement and whether acceptance or the settlement is consistent with the agenc1 ·s charge 
under the law. ( 7-1-93) 

613. BURDENS OF PROOF (RULE 613). 
f'rnpuncnts of a proposed settlement carry the burden or showing that the scttlc111cnt is in accordance with the la\1. 
I he presiding ulliccr may require the development or an appropriate record in support or or opposition tti a pro rosed 
,cttlemclll as :1 condition of accepting or rejecting the settlement. ( 7-1-93 J 

61-l. SETTLEMENT NOT BINDING (RULE 614). 
-1 he presiding u/'ficcr is nol bound by settlement agreements that arc not unanimously accepted by all parties or that 
ha1 c signilicanl implications for rcrsons not parties. In these instances. the presiding of'/iccr 11ill indcrendentl:, 
rc1 ie11 all) prnposed settlement lo determine whether the settlement is in accordance with the la\1. ( 7-1-93) 

615.--649. (RESERVED). 

650. RECORD FOR DECISION (RULE 650) 

01. Official Rcwrd. The agency shall maintain an ollicial record for each contested case and (unless 
stmutc provides otherwise) base its decision in a contested case on the of'ficial record for the case. (7-l-93) 

02. 

a. 

Contents of Record. The record for a contested case shall include: 

1\l l .. noticcs or proceedings; 

(7-1-93 l 

( 7-1-93) 

b. /\II applications or claims or appeals, petitions, complaints, protests. motions, and ans11crs filed in 
the proceeding; (7-1-93) 

,·. ;\II intermediate or intcrlo..:utory rulings ol'hcaring officers or the agency head: (7-1-93) 

d. 1\II cvidern:e received or considered (including all transcripts or recordings of hearings and all 
e.xhibits olfo·ed or identilied at hearing): (7-1-93 J 
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Uncertainty about possible faulting and development of the PGSA at its boundaries that 
cuu!d affect the ability of the several municipalities relying on the PGSA to appropriate water 
½upp!ies in the future is additional public interest support for requiring strict adherence by \fl 
Eagle to the requirements of the law for appropriating water for anticipated future needs . 

.\Iiscellaneous Arguments 

;\fl Eagle argues that the interim director's calculation of the quantity approved for 
:ippropriation by dividing the proposed appropriated by six (five years times six is 30 years) is 
nut basecl on the record. The interim director agrees the record contains better evidence to 
compute the quantity. The interim director will take the development predicted by M3 Eagle's 
economist during the first five years of the 30 year projection, and, based on the proportion of 
the fi\ e-year clevelopment to the 30 year development, determine the quantity of water that can 
be appropriated under a standard water right. 

.\13 EJg!e argues that the interim director must issue a water right ror reasonably 
:tnticipc1tccl future use because of earlier issuance of a similar water right for the Tamarack Resort 
recreational development in Valley County. The issues raised in this contested case were not 
raised \\'hen the Department issued the Tamarack permit. The Department is not bound in a 
subsequent water right determination by the issuance of the Tamarack permit. 

M3 EAGLE'S MOTION TO REOPEN THE RECORD 

'.\,13 Eagle moved to reopen the record for the purpose of taking "testimony and 
documentary evidence on the facts and legal conclusions raised or identified for the first time by 
the Interim Director in his Order and, to the extent necessary for reconsideration, to address other 
points clescribecl herein." M3 Eagle further argues that the "Order contains several instances of 
the Interim Director taking official notice without notifying the parties or giving them an 
orpurtunity to rebut his new facts ancl opinions," ancl that the interim director must "afford the 
pc1nie:-, c1 1imely and meaningful opportunity to contest and rebut the facts so noticed." 

In the original final order ancl, as explained in the preceding analysis, the interim clirtcwr 
relied on the evidence presented by M3 Eagle and other evidence in the record to determine the 
limitations of the PGSA and to write the final order. The interim director did not take notice of 
or gather additional evidence in writing a decision. 

After sixteen clays of hearing and the submittal of volumes of evidence, M3 Eagle 
proposes to reopen the record, either to recharacterize or rehal:iilitate the evidence that \Vas 
presented, or to perhaps present additional evidence about the dynamic nature of the M3 Ecigle 
cle\e]opment as it evolves. M3 Eagle pushed for expediency in holding the hearing, the hearing 
\\ as held, :v13 Eagle had a full and lengthy opportunity to present its information, and all the 
parties and the Department should have the reasonable expectation of finality without the 
possibility of an iterative process where an applicant can present additional informcition in an 
attempt tll finally satisfy its burclen and obtain exactly what it applied for. 
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issue certificates of occupancy for any phase prior to adequate on-site roads being constructed to the 
capacity required for full build-out of that phase. 

{g) Private Roads. All private roads and/or rights-of-way within the Property ..shall 
be constructed by Developer to ACHD and/or ITD, as applicable, standards and maintained by Developer 
and/or an Owners' Association; provided, however, in certain areas, Developer may seek approval on a 

. phase by phase basis from City to install private roads which are not to ACHD standards or are not paved 
to preserve a rural character. Developer reserves the right to seek approval to limit access through access 
control structures, to private roads within the Property, and to determine the location of curb cuts, provided 
a qualified engineer determines that their location does not present a significant hazard. Developer shall 
have the right to retain ownership of private roads and/or rights-of-way. Some or all of private roads and/or 
rights-of-way may be conveyed to one or more Owners' Associations. Developer may seek City approval 
to install access control structures within the medians of the private roads and/or rights-of-way at any 
portion of the Property. Developer shall grant to the appropriate service providers license for police, fire, 
ambulance, garbage collection, water or sewer line installation and repair, and other similar public 
purposes, over such private roads and/or rights-of-way. Application for private streets shall be made to 
City as allowed under Eagle City Code Titles 8 and 9 at the same time as a preliminary plat application is 
filed which includes one or more private road(s). 

(h) Fiber Optics Easement. Developer shall reserve, prior to dedication to ACHD 
and/or ITD, as applicable, in any public street on the Property, a non-exclusive Fiber Optics Easement 
reasonably acceptable to Developer and ACHD and/or ITD as applicable. Such facilities may connect to 
facilities external to the Property. Developer shall have the exclusive right to select providers of fiber optics 
and telecommunications services in connection with the Project. 

2.2 Water. 

(a) Water Provider. As provided in paragraph 2.2(c), an addition to City's 
Municipal Water System, hereinafter referred to as the Water System, shall be constructed by Developer 
sufficient to serve the Project. The Water System shall include all water rights necessary to serve the 
Project as it is being developed. As provided further herein, City shall be responsible for the oi:ieration and 
maintenance of the Water System. City shall provide water service to the Property from the Water System 
on the sanie basis as City provides water to other residents and businesses in the City of Eagle under 
ordinances in place at the time of this Agreement. 

(b) Regional Hydrogeologic Study; Master Water Plan. Developer is conducting 
a Regional Hydrogeologic Study to determine the ex,t_ent and_su~taj_QE1Qjljty_QfW_c1t~rs_Ql,JJ_Ge~ that may be 
used to serve the Property. The Regional Hydrogeolo-gic--Stucfy is intended to provide a basis for a Master 
Water Plan. The Master Water Plan will identify the various components of the Water System and all water 
rights necessary for and to be used to provide water service to the Property through the Water System. As 
provided further herein, Developer will develop water conservation criteria for landscaping and irrigation 
and the criteria will be included in the Design Guidelines. 

{c) Water System. Prior to annexation, Developer may and, following annexation, 
Developer shall design, engineer, construct, install, permit and t_!).erL~o~vet th_ei yYc3ter.Sys_tern to_ City in 
accordance with the terms of this Agreement, the Master Water Plan and any necessary Planning Unit 
Master Water Plans and applicable federal, state and local laws. In designing and constructing the Water 
System, Developer shall consult regularly with City and, construct the Water System to City's standards. 
Developer and c:ity_shallco_c:>Q.ernte_toJhe greatest extent practicable .to ens.urnJ~§t all ne_cessarywater 
rights are secure.ci by Oey_eJc:>p~rJor:.the_Water Syst_e,m, and that the Water System can be permitted and 
operated in conjunction with existing and planned water facilities of City. Wherever feasible, Developer 
and City agrei_eJ9_cooperate as_.§ppropriate .on development ari.d.operation of faciliti~? __ ~uch assforage 
reservoirs, emergency back-up power generators, and similar facilities. The phasing of the Project's 
development shall dictate the location and construction of the Water System components. City shall not 
issue any building permits for any phase prior to Developer's completion of the components of the Water 
System sufficient to provide fire protection for that phase of the Project. City shall not issue any certificates 
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' 
of occupancy for any phase prior to Developer's completion of the Water System and irrigation facilities for 
service of that phase. As part of the conveyance of any phase or portion of the Water System to City, 
Developer shall provide City with all applicable as-built drawings, operation and maintenance manuals, 
operation records, and water right records and other necessary information. 

(d) Planning Unit Master Water Plan. A detailed analysis of the Water System for 
each Planning Unit shall be completed and submitted to City. 

(e) Assured Water Supply. For each Planning Unit Master Water Plan, Developer 
shall submit evidence that Developer has secured adequate surface and/or ground water right(s) for the 
Water System, sufficient for all irrigation, aesthetic, amenity, potable and/or recreational use in connection 
with the development of each Planning Unit (unless Developer is entitled to a waiver as provided by City 
Code). As part of the construction of the Water System and conveyance to City, Developer shall transfer, 
convey or assign (on a phase by phase basis) ground water right(s) to City for inclusion in City's municipal 
water supply system; proviaeid however, Developer shall not convey or assign more ground water right(s) 
than necessary to serve the Project as it is being developed and City shall not use any of the water 
transferred under such rights to serve any other properties unless City demonstrates to Developer that City 
has obtained adequate water rights to serve the Project and such other properties. City shall cooperate 
with Developer, at no cost to City, to assist Developer in Developer's obtaining all permit(s) and licenses 
for water rights sufficient to serve the Property as the Property is developed in accordance with this 
Agreement. If any transfer, amendment or other proceedings are required under Idaho Code or IDWR rule 
or policy for the water rights necessary to serve the Project, City shall cooperate with developer in 
Developer's efforts to obtain all necessary permits and approvals from IDWR, including, without limitation, 
approvals in connection with Mitigation that may be required. Developer shall have the right to file for a 
municipal water right prior to the annexation. As set forth in this Agreement, it is City's and Developer's 
intent to have City be the water service provider and not have a PUC regulated provider serve the 
Property. 

(f) R_eimbursement. If Developer, at DeveJoper's cosf and expense, develops 
major water facilities, such as maj9·r_Rr:i~~ctio~ vV~TTs, waterjtorag(j Ja:nks or'f~setv.oirs (but excluding IocaI 
service and distribution linesff()r the Project, which reasonc1t:Jly_hcl§. b~~D deterrJ1ined t:Jygity ~o-~~nefit 
properties other than the Prop_~r!Y,:Q/"if:Gity__requires·Developer to develo_p.aj)o[lion of the Water System in 
excess of that necess·aryto serve the Project s-o·as to allow Cifyfr,·serve offie·r propertie·s, City and 
Developer shall, in good faith, enter into an agreement to the effect that the portion of the costs in 
connection with such development of the Water System for properties other than the Property shall be 
reimbursed to Developer from the service connection charges collected from such other benefited property 
owners who otherwise have not paid or-66nfributed their proportionate share toward development of the 
Water System ("Water Reimbursement Agreement"). Such Water Reimbursement Agreement shall have 
a duration of sufficient time following completion of the portion of the Water System for which 
reimbursement is sought with such time to be mutually agreed between Developer and City but in no event 
less than ten (10) years. Such Water Reimbursement Agreement shall provide, in part, that: {i) interest be 
paid to Developer at the then applicable municipal bond rate; (ii) City shall charge an administrative fee for 
handling the accounting, auditing, and payment of the reimbursement payments to be made to Developer; 
(iii) the Water Reimbursement Agreement shall be binding on Developer and City and their respective 
successors and assigns; and (iv) the Water Reimbursement Agreement may be recorded as an 
encumbrance against the benefited property(ies). 

(g) Water User Charges. Upon development and conveyance of the Water System 
to City of the Water System and compliance with paragraph 2.2(c) above, City shall provide water service 
to the Property in quantity and quality sufficient to satisfy the potable water needs of the Project as and 
when required in connection with the development of the Property, subject to any water disruption or 
degradation of water quality or quantity that is outside the control of City and further subject to City's 
reasonably enacted and imposed standard terms and conditions of delivery. All water service using the 
Water System shall be metered. City shall receive no fee for water service until, and only if, City accepts 
ownership of and operational responsibility for the Water System, after which time City shall be entitled to 
collect such fees for water service. 

PRE-ANNEXATION AND DEVELOPMENT AGREEMENT - 24 



10/09 

RECEIVED 

JUN 1 3 20\1 
PARTMENiOF STATEOFIDAHO 

wi~ER RES0~1'~TMENT OF WATER RESOURCES 

$25 fee per permit 
For Office Use Only 

Receipt Am C .~ -:.-_ 
RcceiptNo. OC::j32c0 
Date: (o7 I '3 2 ('( / r ' 

ASSIGNMENT OF APPLICATION AND PERMIT 
To change the ownership of an applica1ion and a pcnnil 

I, M3 Eagle, LLC 
Current Owner{s) 

, hereby assign to City of Eagle, a municipal corporation, 
New Owner(,) 

of, 660 E. Civic Lane, Eagle, Idaho 83616 (208) 939-6813 
Full address including city, stateandZIP Phone 

All my right, title, and interest in and to Permit No(s). _____________ to appropriate 
the public waters of the State of Idaho. 

OR (for partial assignments) 

The following described portion of my right, title, and interest in and to Application and Permit 

Number(s): 63-32573 , to appropriate the public waters of the State of Idaho. 

Describe in dcu1il the ponion of the pcnnil and application assigned, listing the nu,nbcr of acres i11 each 40 acre subdivision, 
point of diversion local ion, and amount of the water in cubic feel per second. 

See attachment. 

Does the new permit and application holder own the property at the: 
Point of Diversion? 0 Yes 0 No 
Place of Use?· 0 Yes 0 No 

If no, describe the arrangement enabling the new owner to access the point of diversion and/or the 

place of use: See attachment. 

Made this __ day of _J_u_n_e ________ , 20_1 _1 _. 

Member 
Title (if applicable) Signature of Permit Holder Title (if applicable) 

State of Idaho ) 
)ss 

County of Ada ) 

~ 
On this .J..2__day of June , 20:!..!._, personally appeared before me the signer(s) ofthe.abofe''1Ji~ •. 
instrument, who duly acknowledged to me that he/she/they executed the sam~. /''* ] O.{ ;:···.,, 

/ ••••••••"'Y.Ak~~ l~nn C...1s.,l..r /~/-.••' 4'0°00
\\''\ 

SEAL Notary Public ! .'.; : ':? \ _,. \ i,:l :. ::~ ....... .,. :c:::-
My commission expires: 9\ "2.--l \ l'j ; 0 \ ~( \ ~ .: :::! S 

1 1 .. ~\ ,t. "< IC~ 
-=:. J.. 0 .•~.9,: 

" <"A •, •' "'17 ~" 
~ .. v-1 :r.:•••••'' ~., 

...... ,,,q O * ... ,~,\~ 
. ' 111111111·,·· 

EXHIBIT 
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ATTACHMENT TO ASSIGNMENTS or APPLICATION AND PERMIT FOR PERMIT 63-32573 
FILED BY M3 EAGLE, LLC 

By these Assignments of Application and Permit M3 Eagle LLC ("M3 Eagle") assigns to 
the City of Eagle ("City") the following: 

l. Except as provided herein. M3 Eagle assigns to City all of its interest in Permit 
No. G332573 as approved in the January 25, 2010 Amended Final Order ("2010 Order") issued 
by the Idaho Department of Water Resources ("IDWR") and as such 2010 Order may be 
amr.nded through the anticipated proceedings upon remand to IDWR by the Ada County District 
Court ("District Court") in Case No. CV-OC-1003180 ("Remand Proceedings") provided for 
1n the !DWR/M3 Eagle Settlement dated January 19, 201 I ("IDWR/M3 Eagle Settlement") 
(1he "Permit"). 

2. Except as provided herein, M3 Eagle assigns to City all of its interest in 
Aprlication f'or Permit No. 63-32573 ("Application") such that City shall be deemed an 
c1pplicant under the Arplication for purposes of the Remand Proceedings. 

3. M3 Eagle agrees to hold harmless and indemnify City from any ancl all claims, 
costs, c!i1mages and clttorneys fees which may be incurred by or asserted against City by any 
person or entity as a result of City's cooperation and/or participation with M3 Eagle in the 
Remand Proceedi(lgs and City's designation as an applicant or assignee of the Permit through the 
Remand Proceedings. A Pre-Annexation and Development Agreement was entered into between 
M3 Eagle and City and recorded in the real property records of Ada County, Idaho, on December 
27, 2007, as Instrument No. 107170114 ("Development Agreement"). M3 Eagle agrees to pay 
1he costs associated with any monitoring or mitigation resulting from the issuance or exercise of 
the Permit prior to conveyance to City of the Water System, as def1ned in the Development 
Agreement, and as may be addressed between M3 Eagle and City in connection with the Master 
Water Plan required under the Development Agreement, or as may be otherwise addressed 
between M3 Eagle and City. 

1. M3 Eagle hereby reserves sufficient ownership interest in the Application and the 
Permit to allow M3 Eagle's full participation as a party to any judicial or administrative 
proceedings pertaining to the Permit, the Application and the Remand Proceedings, including the 
right to appeal, and to full participation in any appeal of, any final order issued pursuant to such 
proceeding. Any remaining ownership interest retained by M3 Eagle shall terminate and pass to 
City once the Remand Proceeding before the Department is complete, a final order is issued and 
any subsequent appeals are final. 

5. This Assignment shall not be deemed nor interpreted such that it conf1icts with 
any provision of the Development Agreement. If any provision of this Assignment conOicts 
with any provision of the Development Agreement, the Development Agreement prevails. This 
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.~ssignment shall be deemed to run with the land and shall be binding on any existing and future 
owner, developer, member, heir, successor in interest, employee, agent or assign of M3 Eagle. 

6. Pursuant to M3 Eagle's r·equest and City's status as an applicant for tl1e Permit, 
City shall have the right to take any and all actions, in City's sole discretion, necessary to protect 
or assert City's rights and interests in connection with the Development Agreement and/or 
S1ipula1ion and Order defined in the 1DWRJM3 Eagle Settlement ("Stipulation and Order") 
apriroved by the District Court and M3 Eagle hereby waives any and all claims against City 
related to such action(s) so long as City's actions ar·e not in cont1ict with the Development 
Agreen1en1 

7 M3 Eagle agrees to cooperate with City in City's subsequent application(s) for 
permits for water rights and M3 Eagle agrees to take no actions contrary to such arplication(s) to 
11\c rxten1 that City's subsequent arplic:ation(s) do not connic:t with the Development Agreemont. 

8. Nothing herein waives or sii,dl be deemed to waive any righ1s of City o:· t\13 
Ez,gle as sci fonh in the Development Agreement. 

9. This Assignment shall be effective upon lDWR's satisfaction with the City's 
!~r'\FN analysis as described in i l (A)(i) of the lDWR/M3 Eagle Settlement and the District 
Court's approvc1l of tile Stipulation and Order. 

IO. Nothing in this Assignment shall be interpreted as an assertion or conclusion that 
IDWR mainrains jurisdiction to enforce contract or indemnification provisions between City and 
M3 Eagle. 

11. Nothing in this Assignment shall be interpreted as an assertion or conclusion that 
City approved or is a party to the 1DWR/M3 Eagle Settlement. 

M3 Eagle authorizes City to access the place of use and points of diversion in 
accordance with the Development Agreement referenced to in paragrnph 3 herein between M3 
Eagle and City. 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this _t1_ day of October, 2011, a true and correct copy of the 
foregoing Renewed Motion to Dismiss Remand Proceedings was serv~ th~llowing parties 
as set forth below: ~ ~ 

NOTICE OF SERVICE AND DISCOVERY 

North Ada County Groundwater Users Association 
John Thornton / David Head 
5264 N Sky High Lane 
Eagle, ID 83616 

Norman Edwards 
884 W Beacon Light Road 
Eagle, ID 83616 

Jeffrey C. Fereday 
GIVENS PURSLEY LLP 
601 West Bannock Street 
PO Box 2720 
Boise, ID 83701-2720 

Gary Spackman, Hearing Officer 
State of Idaho 
Department of Water Resources 
322 E Front Street 
Boise, Idaho 

City of Eagle, Bruce Smith 
950 W Bannock, Suite 520 
Boise, Idaho 83702 

__ U.S.Mail 
X Hand Delivered 

___ Overnight Mail 
Facsimile ---

U.S. Mail ---x Hand Delivered 
___ Overnight Mail 

Facsimile ---

U.S. Mail 
X Hand Delivered 

Overnight Mail 
Facsimile 

U.S. Mail 
X Hand Delivered 

Overnight Mail 
Facsimile 

U.S. Mail 
X Hand Delivered 

Overnight Mail 
Facsimile 


