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DEPARTMENT OF 

WATER RESOURCES 

BEFORE THE DEPARTMENT OF WATER RESOURCES 
OF THE STATE OF IDAHO 

IN THE MATTER OF ACCOUNTING 
FOR DISTRIBUTION OF WATER TO 
THE FEDERAL ON-STREAM 
RESERVOIRS IN WATER DISTRICT 63 

CITY OF BOISE'S POST-HEARING 
BRIEF 

In accordance with the Idaho Department of Water Resources' Director's invitation to 

submit post-hearing briefing at the conclusion of the hearing in this matter, the City of Boise 

("City"), by and through its attorneys of record, Perkins Coie LLP, hereby submits the following 

post-hearing brief. 

In the October 22, 2013, Notice of Contested Case and Formal Proceedings, and Notice 

of Status Conference, the Director defined the issue for hearing as: 

TO ADDRESS AND RESOLVE CONCERNS WITH AND/OR 
OBJECTIONS TO HOW WATER IS COUNTED OR 
CREDITED TOWARD THE FILL OF WATER RIGHTS FOR 
THE FEDERAL ON-STREAM RESERVOIRS PURSUANT TO 
EXISTING PROCEDURES OF ACCOUNTING IN WATER 
DISTRICT 63 

The May 20, 2015 Fifth Amended Scheduling Order; Notice of Hearing further stated 

"[t]he fundamental question in this proceeding is how water is counted or credited towards the 

fill of a water right." Id. at p. 2. As articulated in the City's Statements of Concern filed on 

December 3, 2013, and further described by the Environmental Manager for the City of Boise, 

Mr. Steve Burgos, at the hearing in this matter, the issue of how water is credited towards the fill 

of water rights for the federal on-stream reservoirs is of major import for the City. 
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The City holds numerous water rights with points of diversion in Water District 63 and 

thus the water right accounting method for Water District 63 has the potential to significantly 

impact how and when the City is able to exercise its water rights.  Of particular concern to the 

City is the ability of the U.S. Bureau of Reclamation (“BOR”) to continue to provide winter 

maintenance stream flows on the Boise River.  Boise River flows impact the operation of the 

City’s wastewater treatment facilities, related compliance with National Pollutant Discharge 

Elimination System (“NPDES”) permits, and the loss or fluctuations of flow impact the City’s 

aesthetic, economic, recreational, cultural, wildlife and tourism interests.  In addition, the Boise 

River reservoirs provide important flood control operations that protect lives and property along 

the Boise River.  The City has a continued interest in ensuring that the BOR and Army Corps’ of 

Engineers (“Corps”) operate the reservoirs to effectively prevent flooding. 

The evidence and testimony at the hearing revealed two primary facts with regard to the 

Department’s accounting program for Water District 63.  First, there is no apparent legitimate 

dispute that the Department’s accounting program for Water District 63 was imported from 

Water District 01, modified, and later adopted for Water District 63 in approximately 1986.  

Second, there is no apparent legitimate dispute that the Department’s accounting program for 

Water District 63 counts water released for flood control against the BOR’s storage rights, 

regardless of whether or not beneficial use of that water occurs after release. 

These two facts came as a surprise to the City, and the City is dumbfounded that they did 

not surface in the Snake River Basin Adjudication—particularly in the 2009 Lucky Peak 

subcase.  To the extent that the City has indicated a preference for the continued use of the 

Department’s accounting system in previous filings in this matter, the City must now retract such 

statements based on the evidence and testimony presented at the hearing. 

Although the testimony and evidence at the hearing supports the Water District 63 

accounting system as described in the testimony of Bob Sutter and Liz Cresto, the testimony and 

evidence presented at the hearing also support the fact that water rights have not been historically 

administered in Water District 63 in accordance with, or using the same assumptions, as the 
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Department’s accounting system.  Former Water District 63 Watermaster Lee Sisco and current 

Watermaster Rex Barrie both testified that water has been administered and delivered with the 

general understanding that water released for flood control does not count against BOR’s storage 

rights for irrigation and streamflow maintenance, and that water stored after flood control 

releases is stored pursuant to a valid existing water right in priority. 

Uncontroverted evidence was presented that the BOR and the Corps manage and operate 

the Boise reservoir system in compliance with the Water Control Manual for Boise River 

Reservoirs that received substantial input and at least tacit approval by the Department when it 

was developed.  Uncontroverted evidence was presented that the Department issued a 

Moratorium Order for new water rights in the Boise River, based on a finding that the water in 

the Boise system is fully allocated, and that the exercise of some Boise River junior water rights 

are conditioned on water being released for flood control—which shows that the Department has 

administered the system under the assumption that the River is fully allocated.  Some evidence 

was presented that the water that fills the reservoirs after flood control releases is stored without 

a water right, and is therefore available for future appropriation, which appears to directly 

contradict the moratorium, and suggests that the State has allowed unauthorized storage of water 

to occur for many years without alerting anyone. 

In sum, evidence and testimony at the hearing show that there is a disconnect between the 

Department’s accounting program and the historical administration and understanding of storage 

water rights in Water District 63.  The City is confident, based on testimony presented at the 

hearing by Dave Shaw and others, that the Department can modify the Water District 63 

accounting program to be consistent with historical practices and administration. 

DATED:  September 28, 2015 
 

PERKINS COIE LLP 

By:  
Erika E. Malmen 

Attorneys for City of Boise 
 



CITY OF BOISE’S POST-HEARING BRIEF - 4 
31699-0014/LEGAL127917507.1  

CERTIFICATE OF SERVICE 

I, the undersigned, certify that on September 28, 2015, I caused a true and correct copy of 

the foregoing to be forwarded with all required charges prepaid, by the method(s) indicated 

below, in accordance with the rules of procedure, to the following person(s): 
 
Idaho Department of Water Resources 
322 West Front Street, 6th Floor 
Boise, Idaho  83702 
Phone:  (208) 287-4947 

Hand Delivery ☐
U.S. Mail ☒
Facsimile:  (208) 287-6700 ☐
Overnight Mail ☐
Email: gary.spackman@idwr.idaho.gov ☒
 deborah.gibson@idwr.idaho.gov 
 garrick.baxter@idwr.idaho.gov 

Peter R. Anderson 
Trout Unlimited 
910 West Main Street, Suite 342 
Boise, Idaho  83702 
Phone:  (208) 345-9800 

Hand Delivery ☐
U.S. Mail ☒
Facsimile:  (208) 345-6766 ☐
Overnight Mail ☐
Email: panderson@tu.org ☒ 

Scott L. Campbell 
Andrew J. Waldera 
Moffatt Thomas 
101 South Capitol Boulevard, 10th Floor 
PO Box 829 
Boise, Idaho  83701-0829 
Phone:  (208) 385 5432 

Hand Delivery ☐
U.S. Mail ☒
Facsimile:  (208) 385 5384 ☐
Overnight Mail ☐
Email: slc@moffatt.com ☒
 ajw@moffatt.com 

David Gehlert 
U.S. Department of Justice 
Environment and Natural Resources-Denver Field Office 
999 18th Street, South Terrace, Suite 370 
Denver, Colorado  80202 
Phone:  (303) 844-1386 

Hand Delivery ☐
U.S. Mail ☒
Facsimile:  (303) 844-1350 ☐
Overnight Mail ☐
Email: david.gehlert@usdoj.gov ☒ 

James C. Tucker 
Idaho Power Company 
PO Box 70 
Boise, Idaho  83707-0070 
Phone:  (208) 388-2112 

Hand Delivery ☐
U.S. Mail ☒
Facsimile:  (208) 388-6935 ☐
Overnight Mail ☐
Email: jamestucker@idahopower.com ☒ 

Daniel V. Steenson 
S. Bryce Farris 
Sawtooth Law Offices, PLLC 
PO Box 7985 
Boise, Idaho  83707-7985 
Phone:  (208) 629-7447 Ext. 215 

Hand Delivery ☐
U.S. Mail ☒
Facsimile:  (208) 629-7559 ☐
Overnight Mail ☐
Email: dan@sawtoothlaw.com ☒
 bryce@sawtoothlaw.com 
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Albert P. Barker 
Shelley M. Davis 
Barker Rosholt & Simpson, LLP 
PO Box 2139 
Boise, Idaho  83701-2139 
Phone:  (208) 336-0700 

Hand Delivery ☐
U.S. Mail ☒
Facsimile:  (208) 344-6034 ☐
Overnight Mail ☐
Email: apb@idahowaters.com ☒
 smd@idahowaters.com 

Chas. F. McDevitt 
Dean J. Miller 
Celeste K. Miller 
McDevitt & Miller, LLP 
PO Box 2564 
Boise, Idaho  83701 
Phone:  (208) 343-7500 

Hand Delivery ☐
U.S. Mail ☒
Facsimile:  (208) 336-6912 ☐
Overnight Mail ☐
Email: chas@mcdevitt-miller.com ☒
 joe@mcdevitt-miller.com 
 ck@mcdevitt-miller.com 

Jerry A. Kiser 
PO Box 8389 
Boise, Idaho  83707 
Phone:  (208) 861-4657 

Hand Delivery ☐
U.S. Mail ☒
Facsimile:   ☐
Overnight Mail ☐
Email: jkiser@cableone.net ☒ 

John K. Simpson 
Travis L. Thompson 
Paul L. Arrington 
Barker Rosholt & Simpson LLP 
195 River Vista Place, Suite 204 
Twin Falls, Idaho 83301-3029 
Phone:  208-733-0700 

Hand Delivery ☐
U.S. Mail ☒
Facsimile:  (208) 735-2444 ☐
Overnight Mail ☐
Email: jks@idahowaters.com ☒
 tlt@idahowaters.com 
 pla@idahowaters.com 

W. Kent Fletcher 
Fletcher Law Office 
PO Box 248 
Burley, Idaho  83318 
Phone:  (208) 678-3250 

Hand Delivery ☐
U.S. Mail ☒
Facsimile:  (208) 878-2548 ☐
Overnight Mail ☐
Email: wkf@pmt.org ☒ 

Rex Barrie, Watermaster 
Water District 63 
PO Box 767 
Star, Idaho  83669 
Phone:  (208) 908-5480 

Hand Delivery ☐
U.S. Mail ☒
Facsimile:   ☐
Overnight Mail ☐
Email: waterdistrict63@qwestoffice.net ☒ 

Ron Shurtleff, Watermaster 
Water District 65 
102 North Main Street 
Payette, Idaho  83661 
Phone:  (208) 642-4465 

Hand Delivery ☐
U.S. Mail ☒
Facsimile:   ☐
Overnight Mail ☐
Email: waterdist65@srvinet.com ☒ 

Michael P. Lawrence 
Givens Pursley 
601 West Bannock Street 
PO Box 2720 
Boise, Idaho  83701-2720 
Phone:  (208) 388-1200 

Hand Delivery ☐
U.S. Mail ☒
Facsimile:  (208) 388-1300 ☐
Overnight Mail ☐
Email: michaellawrence@givenspursley.com ☒ 
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Bruce Smith 
Moore Smith Buxton & Turcke, Chtd. 
950 West Bannock Street, Suite 520 
Boise, Idaho  83702-5716 
Phone:  (208) 331-1800 

Hand Delivery ☐
U.S. Mail ☒
Facsimile:  (208) 331-1202 ☐
Overnight Mail ☐
Email: bms@msbtlaw.com ☒ 

  
Erika E. Malmen 

 


