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Page 149

Page 151

1 THIS DEPOSITION OF ROBERT J. SUTTER, VOLUME 1, 1 yourself for today?

2 was taken on behalf of Pioneer Trrigation District and 2 MR. GEHLERT: Ido have a copy.

3 Setilers Irrigation District on Wednesday, the E6th day 3 MS. MARTENS: Do you all want to share that
4 of April 2008, at the oftices of Moffatt, Thomas, 4 down here? I do have one more.

5 Barrelt, Rock & Fields, Chartered, 101 South Capitol 5 MR, ARRINGTON: Thank you.

6 Boulevard, 10th Floor, Boise, Idaho 83702, before LoriA, 6 BY MS. MARTENS:

7 Pulsifer, Court Reporter and Notary Public within andfor 7 Q. Were there any documents that you found in your
8 the State of 1daho, to be used in an action pending in & files or your electronic files related to this case that
9 the Distriet Court of the Fifth Judicial District of the 9 are not contained within that group of documents?

10 State of Fdaho, in and for the County of Twin Falls,said 10 A. Ask that again, please.

11 cause being Subcase No. 63-3618 {(Lucky Peak Reservoir)in 1t Q. In your review of your files and your

12 saldeourt, 12 electronie files, did you find any documents related to

I3 Fhe following testimony was adduced, o wit: 13  this case that were not produced as a part of Exhibit

14 TEE 14 No.36?

15 {Exhibit Nos. 1 through 33, inclusive, having &) A. By "documents," do you mean other e-mails?

16  been previousky marked for identification by the court 16 Q. Correct.

17 repotter, are incorporated herein by reference.) 17 A. When [ went through my ¢-mails, 1 was only

18 K 18 looking for e-mails that had draft affidavits attached

19 ROBERT J. SUTTER, 19 to them. There were several other c-mails that may have

20 having been previously sworn, testified further, as 20 had -- 1 would not say "documents," but there were other

21 follows: 21 e-mails.

2 22 Q. So there are other e-mails available in your

23 FURTHER EXAMINATION 23 electronic files that relate to this case that have not

24 BY MS. MARTENS: 24 been produced; is that correct?

25 Q. Mr. Sutter, we are continuing your deposition 25 A. Correspondence between Mr, Gehlert and myself,
Page 150 Page 152

1 from the break that we took way back on March 28, 2008. § 1 yes.

2 If you would, sir, please understand that you are stilt 2 MR. GEHLERT: The only ones that Scott had

3 under oath; and we are still proceeding pursuant to the 3 requested were the ones that were related to draft
4 same rules and procedures we discussed at the 4 affidavits,

5 commencement of that deposition, 1s that acceptable to 5 THE WITNESS: That was my understanding.

6 yon? 6 MR. GEHLERT: The only other ones [ can think

7 A, Yes, 7 of related to scheduling, availability for deposition

8 Q. Do you have any questions, moving forward, on 8 times, things like that,

9 that procedure? 9 MS. MARTENS: We would ask that those be
10 A, No. 1¢  produced. | thought that we had requested all e-mails
11 Q. Thank you. During your initial deposition, you 11 retevant to this case.

[2  discussed electronic mail that was available hetween you 12 I will agree with you that the way that it was
I3 and counsel to the United States whick included draft 13 worded -- at the end, we were asking for e-mails; and
14  affidavits. T have been provided with some documents 14 then you clarified it as "related e-mails." It does not
15 from your counsel that I believe are responsive to that 15  say whether those are related to affidavits but --

16 request, 16 MR. GEHLERT: [ had understood Scott's first

17 Can you please take a look at that group of 17 request just to be for drafis, Then he amended that to
I8 documents and let me know if that represents the e-mails | I8 say, "and related e-mails,” which 1 took to mean refated
19 and earlicr drafts of your affidavit? 19 e-muils that, basically, cover e-mails for the drafis,
20 A, Yes, it does. 20 which you were provided.

21 MS. MARTENS: Twould like to have this group 21 MS. MARTENS: Again, if you could, please
22  of documents marked as Deposition Exhibit No. 36, 22  produce those. 1fthey are just relevant to deposition
23 {Deposition Exhibit No, 36 was marked for 23 scheduling, then it should not impact the deposition,
24  jdentification by the court reporter.) 24 iiself,

25

MS. MARTENS: David, did you keep a copy for

We would request all electronic mail and

Deposition of Robert J. Sutter (Volume II)



Pages 153 to 156

Page 153 | Page 155
I records within your files relevant to this case, both I United States is in this case? Do you understand what
2 clectronic files and hard copy files. 2 their contentions are?
3 THE WITNESS: All right. There's, possibly, 3 A. Notreally. I'm not entirely familiar with
4 one e-mail also to Liz Cresto at the Department Water of | 4  what the irrigation districts and the federal
5 Resources; but I can't be sure. That is the only other 5 government -- I'm not exactly sure of all of the legal
6 possibility that I can think of. 6 issues. In general, 1 believe I feel like | have some
7 BY MS, MARTENS: 7 sort of understanding.
8 Q. All right, We would request a copy of that, as 8 Q. Can you describe for me the understanding that
9 well, 9 you do have as to what the case is about, both from the
10 A. Okay. 10 United States’ position and the irrigation districts'
11 Q. Can you please tell me what you recall to be 11 position?
12 the content of that electronic communication with Liz J 12 A. 1 believe the irrigation districts’ position is
13 Cresta? 13 that the stream maintenance water in Lucky Peak
14 A. Tcannot, 14 Reservoir should, after the completion of the Snake
15 Q. In addition, during your initial deposition, 15 River Basin Adjudication, be designated as water that is
16 you testified that a contract was being negofiated with § 16 primarily for irrigation, regardless of use.
{7 respect to your expert services, Has that contract been § 17 I think the federal government's position is
18 negotiated as of yet? ' 18 that that stream maintenance water, storage water in
i9 A. Yes. 19 Lucky Peak, should be designated solely as stream
20 MR. GEHLERT: Note that the deponent answered § 20  resource maintenance flow water.
21 with enthusiasm. 21 Q. And has anybody described to you why they
22 BY MS. MARTENS: 22 believe it should be designated as minintum streamflow
23 Q. Indeed. I assumte that you have a copy 23 water?
24 available to you of that contract? 24 A, No.
25 A. Thave a copy, ves. i 25 Q. Do you have any independent knowledge as for
Page 154 Page 156
1 Q. And if we could, please, we would request a 1  the basis of such contention?
2 copy of that, as weli, 2 A. My guess would be that since, historically, the
3 I believe that you testified, during your 3 water, the stream maintenance water in Lucky Peak, has
4 jnitial deposition, as to the approximate time that you 4 been used for a stream resource maintenance flow, it
5 were retained in this case. Can you refresh my memory 5 should remain that way for the health of the river,
6 as to when you believe you were first retained in this 6 Q. 1 believe you referred to it as a guess, Is
7 case? 7 that guess based upon representations made to you or
8 A, Tspoke -- [ believe I spoke with Mr. Gregg in 8 your own independent knowledge and beliefs?
9 late January, but I believe it was probably early 9 A. That's based on my knowledge of the way the
10 February when [ actually began working on this. 16 water has been used in the past twenty, thirty years --
13 Q. Beginning with your first discussion -- | 1T twenty years.
12 understand that occurred between you and Mr. Gregg; is { 12 Q. And that knowledge was gained during your
13 that correct? 13 tenure at the Department of Water Resources?
I4 A, Correct. 14 A, Yes.
5 Q. Beginning with that conversation and all the 15 Q. Any other basis for a contention that the water
16 way until today, have you discussed any legal matters af 16 is appropriate as a minimum streamflow purpose?
17 issue in this case with any party? 17 A. No.
I8 A. What do you mean by "legal matlers"? I8 Q. Have you been asked to testify at trial with
19 Q. Have you had any discussions with any party 19 respect to any epinions in this case?
20 that was involved in retaining you or anyone else, for 20 A. No.
21 that matfer, as to what the legal theories are in this 2t Q. Do you intend to testify at trial as to any
22 case? 22 opinions in this case?
23 A, Thelegal -- what do you mean by "legal 23 A. Tdon'tintend to.
24 theories"? 24 MR. GEHLERT: I will just note for the record
25 Q. Do you understand what the position of the 25 that the United States has not designated its trial
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Page 157 Page 159
1 witnesses yet. We, of course, reserve the right to call I complaints from landowners afong the Lower Boise River
2 Mr. Sutter at trial, shoufd we decide that it is 2 that their property was being flooded.
3 necessary to do so. 3 The early '70s were -- well, actually, the late
4 MS. MARTENS: I would assume that if trial 4 '60s and the early '70s were years of high runoff when
5 opinions are developed that we would be penmitted the 5 there were several years during which flood control
6 opportunity to depose Mr. Sutier with respect to those 6 releases were made and the maximum -- or close to
7 opinions. 7  maximum flood releases were made in the Lower Boise
8 MR. GEHLERT: To the extent that they are 8 River.
9  different than what ke has put in his affidavit. 9 So many people had built property along the
10 MS. MARTENS: And beyond "different,” | would 10 river that encroached on the river and were being
1t suppose that anything supplementary would fall within 11 flooded. The Governor asked the Department of Water
12 “different;” is that correct? 12 Resources to review the flood control procedures and
13 MR. GEHLERT: I would assume so, 13 make recommendations to respond to those concerns.
i4 {Deposition Exhibit No. 37 was marked for 14 Q. And you were assigned that task?
15 identification by the court reporter.) 15 A. Yes, Twas,
16 BY MS. MARTENS: 16 Q. Do you recall who assigned you that task?
17 Q. M. Sutter, I have handed you what has been 17 A. Alan Robertson, my supervisor.
18 marked as Deposition Exhibit No, 37 which is a document § i8 Q. Do you know approximately when the task was
19  eatifled "Review of Boise River Flood Control 19  assigned to you or how long it fook you to complete this
20 Management.” 20 stady?
2] I first saw this document today, T will tell 21 A, No, 1don't.
22 you that I have not reviewed it. It was delivered to 22 Q. Do you have an esfimate?
23  our office as part of a production by the Burean of 23 A, Probably a year before -- prior. A year--1
24  Reclamation yesterday or the day before, They were 24 would say, a year or less.
25  unable to get it to me in time to review prior to your 25 Q. Again, you and I are looking at this together,
—
Page 158 Page 160
1 deposition, I Ifyou would, refer to page 3 of the "Foreword," It
2 I wilk ask you whether or not this is the 2 indicates, "In May 1974, Governor Andrus requested that
3 review of the Boise River flood control by the 3 the flood control operations on the Boise River be
4 Department of Water Resources that you authored? 4 reviewed and the possibilities for improved operations
5 A. Yes, it is, 5 examined." Did I read that correctly?
6 Q. And during the course of your initial 6 A. Yes, ma'am.
7 deposition, you testified that you thought it was 7 Q. Could we infer, then, that it teok you
8 sometime around 1977. Nobody has perfect memories, but | 8  approximately six months?
9 woult you agree with me that this particular document is 9 A. Six months.
10 c¢ated November of 19747 10 Q. Thank you. As part of your analysis, were you
11 A. Yes,ilis. 1} asked, with respect to the study that is contained
12 Q. With respect to this document, understanding 12 within Deposition Exhibit No. 37, to make
13 that I have not reviewed it, does it reference or relate 13  recommendations for a new manual?
14  in any way to minimum streamflows in the Boise River? 14 A. Please repeat that.
15 MR. GEHLERT: If you need to take the time to 13 Q. Perhaps I should rephrase if, anyway, When you
16 review the document -- 16 were assigned this task by Mr, Robertson -- 1 believe
17 THE WITNESS: I would have to review it. 17 thatis who you said it was?
18 BY MS. MARTENS: 18 A. Yes.
19 Q. That would be fine. When we take a break, if 19 Q. What did he ask you to do?
20  you don't mind doing that during a break, then I will 20 A, The flood control rule curves that were being
21 ask you that question again. So we ¢an just talk about 21  used to provide the flood space and operate the river
22 it in general, for now, 22 flood control had been developed prior to the
23 Can you please tefl me why you undertook this 23 construction of Lucky Peak Dam, which would have been in
24 particular study, if I could call it a study? 24 the early '50s.
25 25

A. As1recall, the Governor had received many

Sutter (Volume II)
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1 database had grown to where those curves should be I THE WITNESS: [ think so. Ican't find the
2 redrawn, 2 firstone.
k! That was the primary emphasis of this study. 3 MR. GEHLERT: I believe this is the first
4 1t was to look at the current -- meaning the ones that 4  one.
5 were used in 1974 -- the current flood control curves 5 THE WITNESS: This is the first one?
6 and assess their accuracy and possibly suggest other 6 MR. GEHLERT: There was no cover e-mail
7 methods for flood control that might otherwise improve 7 associated with that one,
I 8  the flood control. 8 THE WITNESS: There wasn't?
9 Q. Were you asked to make any recomnendations 9 MR. GEHLERT: No.
I} relevant to minimum streamflows within the Boise River? | 10 THE WITNESS: I must have left it out because
it A. Not that I recall. 1 would have to read the 11 there was a real short, little -- T said -- T kept it
12 repont. 12 real short.
13 Q. My understanding, from your earlier session of 13 MR. GEHLERT: Make a note to look and see.
i4  your deposition, is this was the document which 14 There wasn't one in the material that [ got,
15  recommended the Water Control Magual that was I5 MS, MARTENS: So my understanding from the
16 ultimately, I believe, dated in 1985; is that correct? 16 communication with your client is that we might be
¥7 AL Yes. 17 missing one e-mail that would --
18 Q. And you were involved in that process for the I8 THE WITNESS: The e-mail for the last
19 eleven years or so that it took to develop the Water 19 affidavit, which is the first one, is not there, |
20 Control Manual; correct? 20 expected to see it. It was a one-line e-mail which
21 A. Marginally. 21 said, "1 kept this very short; this is my first cut,”
22 Q. Can you describe what you mean by "marginally,” [ 22 something to that effect,
23 please? 23 BY MS. MARTENS:
24 A. Wedid not -- the Department did not 24 Q. Do you recall what the date of that e-mail was?
25 participate materially, in that we did not do any of the 25 A, Tthink it was February 2nd. My recollection
Page 162 Page 164
I technical studies. We were asked to participate in any 1 is it was February 2nd.
2 meetings that occurred between the Bureau of Reclamation 2 Q. And why did you draft the initial draft on
3 and the Corps of Engineers relevant to the revision of 3 February 2nd? Actually, let me go back and ask you a
4 the manual. 4 different question.
5 Q. And you qid so? 5 If I look at this initial draft, which 1
6 A, Yes, 6 wunderstand to be the last three pages of Deposition
7 Q. TIfyou will, Mr. Sutter, please take some time 7 Exhibit No. 36, I recognize, as a lawyer, that the
8 to take a look at this report during the break. T will, 8 expert witnesses that I retain typically do not have the
9 following the break, again ask you the question of 9 capability of creating captions like this and notary
10 whether or not you made recommendations relevant to 10 blocks like this and so forth.
11 streamflow maintenance within that particular document. § 11 A. Yes.
12 A. Yes. 12 Q. Were you presented with an affidavit first,
13 Q. Thank you. Mr. Sutter, if you could, please 13 before you drafted this?
14 refer to Deposition Exhibit No. 27 as well as Deposition 14 A. Yes.
15 Exhibit No. 36, I am going to ask you some questions 15 Q. Can you tell me what the content of that
16 about some modifications that weve made between the 16 initial draft was and how you received i€?
17  various drafts, 17 A. Ireceived an electronic copy of Mary Mellema's
i8 The way that I understand it has been produced, 18 affidavit, and then 1 used that as a template to do the
19  the most recent drafts are towards the top of the 19 three-page affidavit you see.
20 packet, Deposition Exhibit No. 36; and then, 20 Q. Were you asked to use her affidavit as a
21 chronologically, they reverse. So what I understand to 21 template?
22 be your first draft is on the bottom. Does that make 22 A, No.
23 sense? 23 Q. How did you receive it?
24 MR. GEHLERT: 1 will represent that is the way 24 A. By e-mail.
25 they are intended to be presented. 25 Q. Do you recall who e-mailed it to you? . |

Deposition of Robert J. Sutter (Volume II)
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Page 165 Page 167
1 A. It was either Mr, -- it was either Jerry Gregg, 1 Memorandum of Understanding between the Corps of
2 Gail McGarry, or David Gehlert. 2 Engineers and the Bureau of Reclamation for operating --
3 Q. Soifl understand you correctly, you took her 3 for the existing Water Control Manual at that time.
4 affidavit and you deleted out the content that she had 4 He had explained to me that, as a result of
5 included and drafted your own content? 5 that Memorandum of Understanding, the irrigation
6 A. Yes, 6 districts had signed contracts with the Bureau of
7 Q. And how long, approxintately, did that take for | 7 Reclamation, subsequent to that Memorandum of
& you to complete? 8 Understanding, agreeing to the terms of that. As1
9 MR. GEHLERT: Tara, can you clarify? Are you 9  recall, I asked to see that.
10 talking about the first draft or the whole affidavit? 10 Q. You received it electronically?
11 MS, MARTENS: Yes, the first draft. 11 A. Yes.
i2 THE WITNESS: 1 would say, five or six hours. 12 Q. I assume there was some sort of message
13 BY MS. MARTENS: 13  attached to it?
14 Q. So this all occurred within the same day? 4 A, Yes,
15 A. Icould go back and check my records, but 1 15 Q. And what did the message say, if you can
16 think it was alf in the same day. I6  recall?
17 Q. While you were drafting your afftdavit, did you | 17 A. 1think it was something like, "Here is the
18 have any discussions with anybady about the content? § 18 1954 contract that we talked about."
19 A. Which do you have as the last three pages? 19 Q. Did he ask you to review it?
20 Q. It ends with Paragraph No, 6. I think it is 20 A. No.
21  the only one that only has six paragraphs. 21 Q. Did you review it?
22 MR. GEHLERT: This one was the first draft of ) A. Thbriefly reviewed it, yes.
23  the last three pages. My numbering may have confused |23 Q. And what portion of the contract did you
24 you, 24 review?
25 THE WITNESS: No, I did not, 25 A. The two portions -- there were fwo -- as |
Page 166 Page 168
}  BY MS. MARTENS: | recall, there were two paragraphs. There was a
2 Q. No discussions with anyone? 2 Paragraph A and a Paragraph B in that contract which
3 A. No. 3 discussed the fill of irrigators’ space under conditions
4 Q. If1look at the next draft, which T believe, 4  of having Lucky Peak Reservoir present,
5 if I am reviewing the records correctly, came from you, 5 Q. And did you understand that those provisions
6 dated February 6, 2008, with an e-mail - 6 were guarantees made to the irrigation districts by the
7 A. Okay. 7 Bureau of Reclamation?
8 Q. TIwant to talk to you a little bit about the 8 MR, GEHLERT: Would you like to look at the
9 e-mail first. You thank the sender for -- I think 9  contract?
16 something was sent to you, anyway, which I am not sure [ 10 THE WITNESS: Could you rephrase that?
1} that you have. You say, "Thanks for the 1954 contract,” | 1t BY MS. MARTENS:
12 Did you receive a contract from 1954? 12 Q. Yes. Did you understand that Paragraph 7--1
I3 A, Yes 13 will represent to you it is Paragraph 7 because yon
4 Q. When did you receive that contract? 14 reference that in your electronic mail.
15 A. That would have been sometime between February I5 A, Yes,
16 2nd and February 6th. I6 Q. Did you understand thaf that represented a
17 Q. You have not produced that document or any 17 guarantee to the irrigation districts made by the Bureau
I8 correspondence that came with that document; correct? J 18  of Reclamation?
19 A. No, I have not. 19 MR, GEHLERT: And before Mr. Sutter answers the
20 Q. Did yeu receive it electronieally or in paper 20 question -- and you can answer it -- I will just object
21 fermat? 21 onthe basis that Mr. Sutter is not being offered as a
22 A. Electronically. 22 witness to interpret the contracts.
23 Q. What was the purpose of your receipt of that 23 THE WITNESS: 1 understood thatto be a
24  contract? 24 provision in a contract that was signed by both the

A. Mr. Gehlert and I had discussed the 1953

irrigators and the Bureau of Reclamation. 1 am not sure

Deposition of Robert J. Sutter (Volume II)
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what we would be guaranteeing. T can't speak to any
guarantee,
BY MS. MARTENS:

Q. In your ¢-mail, you indicafe that you believe
that the contract may have been relevant prior to 1985.
What is your basis for that comment?

A, In 1986, we instituted the Water Right
Accounting Program and the new Allocations Program and
revised the way that the system fill and system use of
storage water was accounted for.

Prior to that, T am not familiar with the exact
procedures thal the watermaster used to altocate
storage. That is the reason I said that, prior to 19885,
I couldn't speak to the exact procedures,

Q. For purposes of creating the Aceconnting and
Allocations Programs that you veference in this
paragraph, was any validity given to these contraets --
and I mean the contracts from 1954 in this case that you
reviewed.

A. 1had not read that particular contract that
we're talking about in the e-mail ever before.

Q. Sowhen you created the Allocations and
Accounting Programs, absolutely no consideration was
given to this provision?

A. T was not aware of that contract.

Page 171

Q. Were any provisions, other than the provision
that aliowed for the three reservoirs to be operated as
a system, considered for purposes of creation of the
Alocations and Accounting Programs?

A. Possibly. I would have to read the Agreement
over, statement by statement, to see if any of it was
included in the accounting. I'm sure there are portions
of it that are, but | don't know. I would have to read
it.

Q. And I guess that that question is sort of
problematic to me, in other words, that you do not seem
to know -- let me ask you this. Before you created the
Allocations and the Accounting Programs, did you review
the 1953 Agreement?

A. How soon before?

Q. Atany time?

A, Ithink 1 had read portions of the '53
Agreement as it related to the flood control curves,
carlier; but I did not sit down and read the whole
Agreement right before I did the Accounting Program.

Q. Was the 1953 Agreement instrumental in the
Accounting and/or Allocations Programs?

A, We coordinated the accounting with the Bureau
of Reclamation, and it is my recollection that we relied
upon them to provide us with the storage contracted

Page 170

Q. Soit could not have been a part of your
creation of the Accounting and Allocations Program?

A. No,

Q. And how about the 1953 Memorandum of
Understanding behveen the Bureau of Reclamation and the
Corps of Engineers? Was any consideration given to that
Memorandum of Agreement at the time that the Allecations
and Accounting Programs were created?

A. Yes.

Q. And can you, please, explain how the 1953
Agreement was incorporated into the development of those
programs?

A, The 1953 Agreement led to all three reservoirs
being jointly used for flood control and irrigation.

Q. Anything else about the Memorandum of Agreement
from 1953 that was utilized for purposes of creating the
Allocatiens and Accounting Programs?

A, Notthat | recall.

Q. Were any of the previsions applicable to
amendment of the Memorandum of Agreement considered for
purposes of creation of the Water Control Manual?

A. I'm not sure what you're referring to. What
amendment?

Q. Okay.
A. No,no.

[T - T - - I
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Page 172

AMOLIS,

Q. Anything else?

A. No.

Q. Atany time when you amended the Accounting and
Allocations Programs, do you recail consulting the 1953
Agreement?

A. No.

Q. |think what you said in your e-mail here is
you deemed it was obsolete; is that correct?

A.

Q. Yes, please,

A. My take on this is that maybe Paragraph 7 was
relevant prior to 1985 when physical fill was perhaps

I can read what I said?

used 10 allocate water after a flood operation; but
beginning in 19835, the computer accounting allowed a
more precise and correct way to allocate water,

With the new computer base procedures adopted
in 1985, Paragraph 7 is obsolete since the amount of
storage in Part A will now always equal the amount of
storage in Part B for Anderson Ranch and Arrowrock,

Q. Is that the underlying basis for the opinions
that you have rendered in this case, that Paragraph 7 is
obsolete?
A. No.
MR, GEHLERT: Well, I am going to object. Mr.
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Page 175

Q. Were you told by anybody that they deemed those

Q. Any other portion of the 1954 contract that you
reviewed with respeet to creation of your affidavit in
MR. GEHLERT: Tara, if this is a good point --

MS. MARTENS: Ckay. Ifyou could, as part of

Q. Mr. Sutter, I understand that you have now had
an opporiunity to review the Boise River Fiood Control
Management Study that you conducted in 1974; is that

A. Yes. Could I clarify a remark that | had made
A, After thinking about it, § think maybe I used

the word "obsolete” in a manner that was misunderstood.
Could I have the court reporter read back the part where

0 .
Page 176 |

1 said that we honor both Paragraph A and B, 1 mean, in

MS. MARTENS: If you know what he is referring

{Whereupon, the proceedings found at page 173,
line 25, through page 174, line 22, were read back by

THE WITNESS: [ think the reasons those two
paragraphs, A and B, were put in is that, prior to Lucky
Peak, if there were a flood operation and they failed to

So that language was put in so that, with Lucky
Peak in place, if Anderson Ranch and Arrowrock weren't
physically full, they wouldn't suffer that failure to

So with the new procedures -- so there were --
it was a number calculated by Paragraph A and Paragraph
B, which was the initial fill, or the total {ill, and
the actual fill. That language was put in there to make

With the new procedures, we protect the
irrigators 100 percent of the time so they are always

kit
Page 173

1 Sutter has not rendered any opinion in this case on the 1

2 provisions of Paragraph 7. 2 provisions obsolete or invalid?

3 [ have already explained that he is not being 3 A, No.

4  offered as a witness to interpret the contracts. He is 4

5 being offered as a witness to explain IDWR's accounting 5

6 process. 6 this case?

7 BY MS. MARTENS: 7 A. No.

8 Q. You can answer the question, Mr, Sutter. Is it 8

9 a basis of your opinions in this case that Paragraph 7 9 it has been an hour -- why don't we take a break?
10 of the 1954 Agreement is obsolete? 10

11 A, What opinions are you referring to? i1 the break, review that report.

12 Q. The opinions that are rendered thus far in your 2 THE WITNESS: 1 will do that.
13 Affidavit and, as I suppose ike United States wounld I3 MS. MARTENS: Thank you.
14  argue, as supplemented by this deposition? 14 {Recess.)

15 A. No, because I made this observation. It was [5 BY MS. MARTENS:

16 not relevant to my affidavit. I6

17 Q. Is it your opinion, then, that the guarantee 17

18 set forth in Paragraph 7 -- if is entitled "Guarantee," 18

I9 1 guess whether or not you deem it to be a guarantee, it § 19 correct?
20 is entided "Guarantee," Is it your opinion that it is 20
21 obsolete? 21 carlier?
22 A. It's my opinion that, after 1986, it would be 22 Q. VYes,
23 irrelevant because Anderson Ranch and Arrowrock always [ 23
24 fill 24
25 Q. AndI can understand, perhaps, why a party to 25

miin - AR
Page 174

I the contract that views a provision as a guarantee might 1

2 beconcerned if it is deemed irrelevant or obselete, So 2 Paragraph 7 of that 1954 Agreement?
3 my question is pretty simple. 3

4 I mean, if it is your opinion that it is 4 to,can you find that, please?

5 obsolete -- "yes' or "no" -- I don't knew how “relevant" | 5

6 goes to "obsolete.” To me, "obsolete" means "invalid,"” 6

7 Does "obsolete” mean "invalid," to you? 7 the court reporter.)

8 A. Oh, no, no. Prior to the water right 8

$ accounting, the watermaster had to rely on the physical 9
10 contents of the reservoir; and, therefore, he may have 10
11 calculated the fill of the reservoirs using individual 11 refill, the irrigators would lose that storage in
12 reservoirs -- for instance, Anderson Ranch and 12 Anderson Ranch or Arrowrock.
13 Arrowrock. 13

14 With the advent of Lucky Peak Reservoir and the 14

15 three reservoirs being used as a system and the new 15

[6 water right accounting procedures, then that no longer 16 fill.
i7 applied. That's what I meant by "obsolete." 17
i8 Because of the new procedures, you could still 18
19 say it's valid, but those two numbers would always be 19
20 the same, So you wouldn't have to -- there would be no 20
21 reason to even have those two there because they would 21 the irrigators whole.
22 always be honored. 22
23 Q. So any other basis for your opinion that 23
24 Paragraph 7 is obsolete? 24 full, by taking the failure to fill at Lucky Peak.

25 A, No.

25

So you could say we still honored those
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contract provisions. They are still valid. But since
the number that you would calculate under A would be
exactly the same as B, it doesn’t come into play ever.
So we have protected the irrigators.

BY MS. MARTENS:

Q. Were you involved in the negotiation of the
contracts in 1954?

A. Twasnot,

Q. Are you going to be rendering opinions as to
the bases for the inclusion of Paragraph 7?

A. No.

Q. And your understanding of what Paragraph 7 is
meant to mean -- where does that understanding come
from? What is the basis of the understanding you just
articulated?

A. My understanding there is my opinion, based on
my knowledge, of the current way that the reservoir
system is filled and my knowledge of, probably, how it
was done prior to the construction of Lucky Peak.

Q. Again, you are not going to be rendering
opinions as to the meaning of Paragraph 7; is that
correct?

A. I'm explaining my statement in the memo.

Q. And that changes from your earlier testimony
how?

A. That clarifies my earlier testimony in that,
possibly, when 1 used the word "obsolete,” I meant that
somehow -- that it was taken as somehow we have looked
at those provisions in the contract and somehow we're
not honoring them.

Q. But you did not consider them in any respect
with regard to the Accounting and Allecations Programs
you created; is that correct?

A, 1did not.

Q. Allright, Back to the Boise River Flood
Control Management Study that was produced by the Bureau
of Reclamation, have you had an epportunity to review
this study during the break?

A. Yes, Thave.

Q. And I had asked you a question earlier today
during the deposition with regard to whether or not you
were asked to review minimum streamflows in the Boise
River as a part of this parficular study. 1 believe
your response was you would have to take a Took at the
report. Do you now have an answer to that question?

A, Asa part of this study, we gave an overall
description of the Boise River and other problems
besides flood control.

So there is a description on page 37 of a low
flow problem, or concern, during the wintertime in the

Page 177 Page 179
I Lower Boise River.
2 Q. And who raised that issue?
3 A. AsIrecall, it was a very relevant issue. In
4 the '70s, there were articles in the paper, Fishermen,
5 Fish and Game, and other wildlife people had raised
6 concerns,
7 I think the City had concerns with water
8 quality. 1t was just of general concern to the
9 community.
i0 Q. Did the Governor ask the Department of Water
I1  Rescurces to review that issue?
12 A. Not that I recall.
i3 Q. Did Mr. Robertson ask you to review that
14 particular issue?
15 A. [would assume so.
16 Q. Let me ask you what you did to evaluate that
17  issue.
18 A. Ididn't evaluate it, 1 just discussed it in
19 general.
20 Q. And is the discussion on page 37 that
21 discussion?
22 A. Yes.
23 Q. That was a horrible question,
24 A. Yes, itis.
25 Q. Iapologize for that. Understand that I have
—_—— .. B
Page 178 Page 180
I not had an opportunity to review that provision. What
2 did your discussion entail?
3 A. Tt describes the low flow problem, that there's
4 g statement here that I think sununarizes our intent.
5 Q. And what statement is that?
6 A, "This report includes potential selutions to
7 the problem of low flows only insofar as changes in
8 flood control operations may terd to alleviate the
9  problem."
10 Q. Anything else?
it A. No.
12 Q. Did you recommend that a minimum streamflow
13 water component of a water right be sought with respeet
14  to Lucky Peak?
15 A, Ne.
16 Q. Was any discussion had of attempting to do so
17 at that time that you recall?
18 A. In this report?
19 Q. Yes,
20 A. No,
2] Q. And during the period of your study, was that
22 recommended?
23 A. Not in this report.
24 Q. Asa part of your study, was it recommended and
25  just not reported?
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1 A. No. I A. I'm not aware of the exact procedures the
2 Q. I apologize for being somewlhat repetitive here 2 watermaster used.
3 because I think that this was covered during your last 3 Q. IguessIam just confused because the Water
4 deposition, but I just want to make sure that it is 4 Control Manual is dated 1985, and you are suggesting
5 clear. You did review the Affidavit of Mary Mellema; 5 that there may have been some soré of procedures
6 correct? 6 pursuant to the 1985 Water Control Manual that occurred
7 A. Yes. 7 prior to 1985, 1 do not understand Paragraph 1.
8 Q. But my understanding is that you independently 8 A. 1thought, in Paragraph 1, it was that,
9 looked at all of the issues that are addressed in your 9 while that statement may not be incorrect, it certainly
10 affidavit; is that correct? 16 is not relevant subsequent to [986 because there never
It A, Yes 11 would be any shortages due to flood control that needed
12 Q. You did not rely on her affidavit or epinions 12 fo be made up in Anderson and Arrowrock. So this would
13 for purposes of your own opinions? 13 never oceur,
14 A. Notatalk 4 Q. Nonetheless, you do not affirm that conclusion;
15 Q. In fact, you disagreed with some of her 15 is that correct? Strike that question. It is not
16 assertions in her affidavit; isn't that correct? 16 important. We already talked about your review of her
17 A. Tdisagreed with a table heading. 17  deposition,
18 Q. That is all? 18 Any other aspect of Mary Mellema's Affidavit I
19 A. 1believe there was one statement, also, which 19 that you disagreed with that you recall?
20 had the same wording as that table heading that | 20 A. Aswe had discussed earlier, the only other
21 disagreed with. 21 disagreement I had was the table heading on page 4, at
22 Q. To help you along, I think there is a 22 thetop.
23 memorandum within the documentation. It is the only 23 Q. 1 thought we also discussed, during the course
24 memorandum within the docuntentation labeled Deposition § 24  of the last deposition, that the only conclusion that
25 Exhibit 36. Does that help you? 25  you reviewed and affirmed was the table set forth on
Page 182 Page 184
1 A, Yes. | page 4 for the years 1989, 1993, and 1999; correct?
2 Q. And are those the two issues that you disagreed 2 MR, GEHLERT: Bob, if you would like to review
3 with in your review of Mary Mellema's Affidavit? 3 your prior testimony, it is available.
4 A, Yes. 4 BY MS. MARTENS:
5 Q. Do you have any reason to believe that, prior 5 Q. 1ecan even read it back. Beginning at page
6 to 1986, the statement in Paragraph I which reads, "At 6 138 -- and I wili reference to you that you were
7 this time, any shortages due to flood control operations 7 discussing with Mr. Campbell the documents that you had
8 in the Boise Project that need to be made up to the 8 reviewed and so forth. At page 138, you answered:
9  various Reclamation contractors in Anderson Ranch and 9 "I looked at the watermaster reports, the
10 Arrowrock pursuant to the 1985 Water Control Manual and | 10 portion that showed the results of the Atlocations
11 contracts occurs,"” end quote? 11 Program. I locked at the Arrowrock and Anderson Ranch
i2 A, Is that a question? 12 fill numbers. They were all 100 percent. |
I3 Q. Yes. 13 Question: "And you stafe that the same
14 MR. GEHLERT: 1don't think you asked a 14 conclusion was reached by Mary Mellema in her affidavit
15 question, Tara, You just identified the quote from [5 dated November 13, 2007; is that correct?"
16 the-- 6 Answer: "Yes,"
17 BY MS. MARTENS: 17 Question; "Turn back to her affidavit, if you
18 Q. We can have her repeat it. My question séarted 18 would. Telf me what portion of her affidavit you are
19 ont something like, do you have any reason to believe, 19 describing in that sentence."
20 prior to 1985, that, quote, " At this time, any shortages 20 Answer; "That would be on page 4. 1t would be
21 due to flood contrel operations in the Boise Project 21 the second column -- or the third column."
22 need to be made up to the varicus Reclamation 22 Question: "In the chare?"
23 contractors in Anderson Ranch and Arrowrock pursuant to § 23 Answer: "In the chart at the top of the page
24 the 1985 Water Control Manual and contracts occurs,” end § 24  where she shows 100 percent.”
25 quote? 25 Question: "So you are agrecing with the ;
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the 1986 watermaster report, it was a transition year,

T ———Gi
Page 185 Page 187
I chart?" 1 1t was very short. We didn't start the accounting, 1
2 Answer: "I am agreeing with her conclusion 2 think, until June. The information was not in the
3 that, in 1989, '93, and '%9, Anderson and Arrowrock 3 report where Mary could have included that year.
4 filled to 100 percent.” 4 But in going back to the actual accounting, |
5 Question: "So your agreement with her S think there was a slight failure to fill due to flood
6 conclusions does not extend to 1978, 1976, 1975, or 6 control.
7 1972; is that correct?™ 7 Q. Any other year that she failed to note in this
8 "Correct." 8 chart that you could determine from the records?
9 "Is there any other portion of Mary Mellema's 9 A. Again, I only looked at 1986 on and -- no.
10 Affidavit of November 13, 2007, with which you agree 10 Q. So from 1986 through the present time, her
il with her conclusion?" 1} chart is correct, with the exception of her omission of
12 Your answer was, ""Once more?" 12 19867
13 Question: '"Let me read your statement."” 13 A. Correct.
14 Answer: "Okay." 14 Q. And your opinions regarding her conclusions do
15 Question: '""The same conclusion was reached by 15 not extend any earlier in time?
16 Mary Mellema in her affidavit dated November 13, 2007, § 16 A. Her interpretation of the watermaster report is
17 Answer: "I was referring fo this table here of 17 correct, 1f you look -- her 100-percent fill of
18  the 100-percent fL" 18 Anderson Ranch is correct, by the data that she
19 Question: "That is the only portion of your 19  provided.
20 affidavit that I see you reference Mary Mellema's 20 1 cannot verify those numbers because I do not
21 Affidavit. 2} know how the watermaster calculated those numbers in
22 “Now, is there another portion of your 22  those years.
23 affidavit where you agree with the conclusions of Mary 23 Q. So you are not affirming her conclusions for
24 Mellema's Affidavit?" 24 any year prior to 1989 on her chart?
25 You said, "Let me check.” 25 A. 1 would affirm her conclusions based on the
([ —
Page 186 Page 188
1 You did so and answered, ""No." 1 information that she has included in her affidavit.
2 That is the end of the testimony, Is that 2 Q. But did you independently review
3 still correct? 3 any documentation to substantiate, for example, whether
4 A. With reference to her table, prior to 1989, 4  there might have been another year that she did not
5 those exact numbers -- [ did look at those based onthe § 5 include in her chart?
6 watermaster report. | could not verify those numbers 6  A. Ldidnot. 1did not.
7 because [ have no way to know how the watermaster 7 Q. For example, you would not know whether or not
8 accounted for those, 8 1974 should be included in the chart?
9 What I was referring to there, by looking at 9 A, Idonot,no.
10 '89, '93, and '99 -- those numbers were derived using 10 Q. During the course of your initial deposition,
11 the new procedures. 1did go in and was able to look at § 11 we discussed several changes that had been made to the
12 the exact calculation methods for those. So those 12 Accounting and Allocations Programs since the time that
13 numbers I can verify, 13 you created them. Do you recall those discussions?
14 The previous numbers -- | have no way toknow J14 A Yes.
15 how the watermaster got those but ! can say - it'svery 15 Q. My understanding is that Weimin Li made
16 simple to say that Mary Mellema has calculated those | 16 muodifications to the Allocations and Accounting
17 numbers correctly from the watermaster report, I7  Programs; is that correct?
I8 I can't speak to how those numbers were 18 A, Yes.
19 calculated by the watermaster. That's what I was 19 Q. And Pam Pace made modifications?
20  referring to there. 20 A, Yes.
21 Q. Allright. But you did disagree with her 21 Q. And Liz Creste made modifications?
22 conclusion in this chart by omitting 1986; is that 22 A. I'm not aware of any modifications that she
23 correct? 23 made,
24 A. Yes. 1986 was a partial year. If you fook at 24 Q. And Cheryl Kramer, a part-time employee, had
25 made modifications?
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Q. And 1 do not want to put words your mouth, but

(s
Page 189 Page 191
1 A, Yes. I Thave notes here that you testified that the system is
2 Q. Are you aware of any other modifications made 2 adynamic tool,
3 by any other individuals? 3 A Yes,
4 A. Possibly, Sheryl Howe. 4 Q. Would you characterize the program as, quote,
3 Q. Anybody else? 5 "hardwired,” end guote?
6 A. No. 6 A, What is your definition of "hardwired"?
7 Q. Are you consulted with respect to those 7 Q. 1don't know. You can tell me if you have a
8 modifications? § definition of "hardwired,”
9 A. While I was the head of the Hydrology Section, 9 A. Youknow, people will say, O, it's hardwired;
16 T would have been consulted with major modifications but | 10 it's a black box." I don't go along with that because
11 probably not minor modifications. 11 it'sjustatool It's like a desk calculator. You
i2 Q. And since that time, you would not have heen 12 punch in the numbers or whatever, No, it is not
13 consulted - 13 hardwired.
14 A. No. 14 Q. It can be changed at any time?
15 Q. --in any respect? 15 A. Yes, if you are smart enough.
16 A. No. 16 Don't write that down.
17 Q. And you would agree with me that, as I go 17 Q. Aspart of our review during yonr Iast
18 through and note modifications, not all modifications 18 deposition, you testified related to a print-out which
19 provide for the individual that made the change? 19 depicted the Allocations Progrant; is that correct? We
20 A. Correct. 20 had several different versions and so forth. It was all
2} Q. It also appears, as [ go through the records, 21 an Allocations Program and not an Accounting Program;
22  beginning in 1995, others were in charge of the Water § 22 correct? ,
23 Right Accounting and Allocations Systems, rather than [ 23 A. Yes. Ihad an example of the output from the ’
24 you; is that correct? 24 Allocations Program.
25 A, Yes. 25 Q. And even, actually, a print-out of the program,
|
Page 190 Page 192
1 Q. And those individuals that were in charge of 1 itself?
2 the Water Right Accounting and Allocations Systems 2 A. Yes,
3 included Sheryl Howe? 3 Q. But you did not provide any copies of the
4 A. Yes, 4  Accounting Program?
5 Q. Pamela Pace? 5 A. Idid not,
6 A. Yes. 6 Q. Were you asked to produce the print-out of the
7 Q. And Liz Cresto? 7 Accounting Program?
g A. Yes. 3 A. No.
9 Q. Anybody else who you are aware of that, between 9 Q. And you have not done so?
10 the time of 1995 and 2008, has been in charge of that 10 A, 1have not.
11 system -- those systems? 11 MR, GEHLERT: 1 assume that is publicly
12 . A. No. 12 available through IDWR, as the Allocations Programn is?
13 Q. Was there any policy or procedure after 1995 3 THE WITNESS: Yes.
{4  that you would be consulted with respect to any 14 BY MS, MARTENS:
15 modifications to those sysiems? 15 Q. We had a discussion, also -- well, not "we"
16 A. No. 16 but Mr. Campbell and you had a discussion during your
17 Q. Is there any formal system in place regarding 17 initial deposition about natural flow that is passed
l 18 meodifications te the system? 18 through the system during flood control operations. Do
19 A. WNo. 19  you recall that exchange?
20 Q. Ts there any policy or procedure or rule that 20 A, Yes, I do.
21 prevents those persons who are in charge of the Water 21 Q. [Itis not really accounted for in any respect?
22 Right Accounting and Allocations Systems from making § 22 MR. GEHLERT: Do you want to review your
23 modifications to the program? 23 testimony on that?
24 A. No. 24 BY MS. MARTENS:
25 25

Q. [ am not trying to put words in your mouth.
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You can correct me if 1 am wrong.

A. Yes, it is accounted for. Yes.

Q. Tell me how it is accounted for.

A. For each day of the water right accounting, a
natural flow is computed at several locations along the
Boise River, usuatly at a location where a stream gage
exists.

That natural flow is compared to the actual
measured flow, Ifthe flow that's measured is greater
than the computed natural flow, that amount that's
greater is stored flow.

If it's less, then it's flow that has been
stored. So in that respect, at each gage location, the
natural flow is computed and the storage flow is
computed. Tf you add those two together, you get the
actual flow. :

Q. And hew do you determine what portion is passed
through the system? That was a poor question. Let me
see if I can rephrase it to make more sense.

There is a portion of natural flow that is
passed through the system during flood control
operations; correct?

A, Correct.

Q. And what did you -- and I can find it in the
record, but it is probably quicker if you just remind
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A. Let's say that there is a flood operation, and
the natural flow of the Boise River is 20,000 cfs. Of
that 20,000 cfs, 14,000 is being stored in the
reservoirs to prevent flooding. You've got a release of
6,000 that's coming down through Boise. That's all
natural flow,

Let's say that a litile bit earlier in the
season you have a natural flow of 3,000 cfs. Let's say
6,000 cfs. And you are getting ready for flooding later
on 50, of that 6,000, you are storing 3,000 in the
reservoirs,

So if you looked at the flow of Lucky Peak, the
natural flow -- and let's say you were releasing 6,000,
Let's see. 6,000 in? 3,000, So in that respect, you
would be taking 6,000, storing 3,000; and the remaining
3,000 is natural flow.

If you were releasing flood space -- or space
in the reservoirs to prevent flooding and you had a flow
of 6,000 at Lucky Peak and you were evacuating 3,000 out
of the reservoirs, then 3,000 would be natural flow and
3,000 would be stored flow.

Q. Okay,

A. So we have a distinct accounting. But when [
was talking to Mr. Campbell, what I was saying is we
don't accumulate this natural flow and put it someplace.

Page 194

me. What is it that you have deemed that natural flow
that has passed through the system through flood
control? It was not "unallocated,” but it was another
term that you used. "Unaccounted for,” maybe?

A. Yes. There is unaccounted-for storage, but
that's not the natural flow that's passed through the
system,

Q. Do you have a term for the natural flow that is
passed through the system during flood control
operations? ’

A. Natural flow that is passed through the system,

Q. And where is that depicted in the records?

A, If you look at the out-flow at any reservoir,
that out-flow consists of two parts. Think of it as red
and blue water, natural flow and stored water.

So if one were to try to quantify the natural
flow passed through the system during a flood operation,
you could go to the out-flow of Lucky Peak Reservoir,
since it is the final reservoir on the system, and fook
at the natural flow that is calculated on any particutar
day. That would be the natural flow passed through the
systemn.

Q. And is that --

A. May 1?7

— o \D 00 -1 Oh h B W R e

B B B B B e ke e ke e e e e
Bk Do DD 00 1 N B Wb

25

Page 196

Q. It is not credited to any holder?

A. It would be credited to a right if a right were
on, but maybe all of the rights had been filled. We
don't know. So just looking at the flow in the river,
we don't keep track of it. There's no reason to,

Q. 8o you do not maintain any record of this flow
that is not allocated to a particular account holder?

A. You could definitely go back in and go into our
database and pull that out. Let's say that you asked
for it. 1 could go and get a print-out of it and add it
up and give it to you, but I don't know why you would
want that.

Q. During that particular discussion, you
indicated that you do not believe -- I think you just
reiterated that it is not relevant to this case,

I am curious as to what you were told was
relevant to this case when you were researching the
basis for your opinions which were rendered in your
affidavit,

A, My perception of what was relevant was the
fill, the accounting procedures used to fill Lucky Peak
Reservoir, and --

Q. Iam sorry to stop you there, but that just
immediately raises something.

A. Okay.

Q. Go ahead.
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Page 197

Q. And that is, T thought you testified earlier
that you did not believe the Accounting Program was
relevant because you did not produce the same print-cut
out of the program, itself, that you did for the
Allocations Program,

So you did helieve that the Accounting Program
and procedures were relevant?

A. 1did not use any of the Accounting Program
calculations or I didn't refer to it in my affidavit,

By "accounting,” 1 meant accounting in the Allocations
Program.

Q. Go ahead. I am sorry. The question that I had
asked was what you were told was relevant, for purposes
of this case, and that you utilized to render your
opinions that are set forth in your affidavit.

A. Itwas my perception that what was relevant in
this case were the procedures ysed to account for the
storage water fill in the Allocations Program for Lucky
Peak Reservoir,

Q. Anything else?

A, In particular, the accounting of the fill of
the stream maintenance account in a flood conirol
situation.

Q. Anything clse?

A. The only other thing would be how that

Page 199

accounting also affected Anderson Ranch and Arrowrock.

Q. Anything else?

A. Just, in general, the water right accounting
procedure that the Department and the watermaster used
to account for waler throughout the irrigation year,

Q. You may recall this document. We took a look
at it for a little bit during the prior session of your
deposition; it is Exhibit No. 32. Did you review that
data prior to the execution of your affidavit?

A. Yes, during.

Q. During, okay. Can you explain to me why it is
dated in March when you signed your affidavit in
February?

A. Oh, I was asked to -- I did not realize, at the
time, that I would have to produce all of the documents
that | used. So T went back after the fact and gathered
up most of the documents that I turned in. So in
printing these off, the dates are probably after the
affidavit.

Q. Understood. Thank you for that clarification.
I am jumping around a little, and I apologize. It is
sort of what has to happen at the concluston of these
things,

A. That's fine.

MS. MARTENS: We can go off the record.

1 Did you want to take a break?
Z MR. GEHLERT: Yes. Actually, I thought you
3 were taking an informat break. ¥'m sorry.
4 MS. MARTENS: A break is fine.
5 MR. GEHLERT: I just want to talk to Bob about
6 schedules.
7 {Recess.)
8 MS. MARTENS: So | think that David would like
9  onthe record that we discussed some documents that were
1¢  just recently produced and the potential for this
1} deposition spilling over, time-wise.
12 1 have represented that, from Pioneer
13 Irrigation District's and Settlers lrrigation District's
14 perspectives, we would agree not to reschedule any
15 deposition of Mr. Sutter until such time as there has
16 been a decision rendered by the court on the pending
17 motions for summary judgment.
18 ). Mr. Sutter, I would like you, again, to refer
19 to Deposition Exhibit No. 27, which is your affidavit.
20 T am having difficulty with Paragraph No. 2 and it
21 corresponding to a statement made in the Reply Brief,
22 If you could, simply explain this to me,
23 "As Mr, Sutter explains, the accounting for the
24 project reservoir water rights is done by IDWR, in
25 conjunction with the Boise River Watermaster, pursuant |
B m.'
Page 198 Page 200
1 to two computer programs administered by the IDWR.
2 "One, the Accounting Program, accounts for the
3 water rights of the three reservoirs. The second, the
4 Allocations Program, allocates storage within each
5 reservoir to the various spaceholders."
6 Assuming that is an accurate statement, it is
7 referred to Paragraph 2 of your affidavit?
8 MR, GEHLERT: That is the text that she just
9  read to you.
16 THE WITNESS: Okay.
1 BY MS. MARTENS:
[2 Q. TIguess what T am not understanding is the,
I3 "..allocates storage within each reservoir to the
I4  various spaceholders." Am I missing something?
15 A, T don't think so.
i6 Q. Ijust wanted to make sure that that was not
17 in there somewhere and I was missing it. Thank you.
18 In Paragraph 6, you refer to low to moderate
19 run-off. There is a corresponding statement within the
20 brief that indicates, quote, "In 'normal’'’ -- and
2t "normal" is within quotes -- "years where there are no
22 flpod control operations, water is allocated
23 proportionally according to the contracts, and the
24 specific contractual provisions the irrigation entities
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Is that an inference that I should understand

-
Page 201 Page 203
1 Then reference is made to your Paragraph 6(a). 1 from your testimony -- in Paragraph 6(a)?
2 Can you explain that statement, if at all? 2 A. 1 am net sure what that's referring to, the
3 A.  Are you asking me to explain 6(a)? 3 second part.
4 Q. Yes, 4 Q. So you do not know what that refers to?
5 A, "In a year of low to moderate runoff, the paper 3 A, Thave no knowledge of that.
6 fill in one or more of the Boise River reservoirs may 6 Q. Thank you. Also, in that same sentence, you
7 not fill to 100 percent..."? 7 refer to "normal" years?
g Q. Yes, and your reference to, "...the contractual 8 A. Yes. Wait a minute,
9 provisions the irrigation entities have raised..." Let 9 MR. GEHLERT: She is asking you about --
10 me say that those are not words that you used, butitis J 10 THE WITNESS: Oh, here?
11 being attributed to you, 11 BY MS. MARTENS:
12 So I was curious as to what contractual 12 Q. Pardon me. Tn that sentence, your counsel
13 provisions you are referring to, if at all, in Paragraph J 13  refers to, quote, "'norinal," end quote, years. You
14 6(a), I mean, ifI read 6(a), I do not sce any 14 refer, in your paragraph, to "low to moderafe runoff,"
15 reference to contractual provisions, do you? 15 Can you quantify what is meant by "normal" or -- let me
16 A. Tdonot. 16 ask you that. Can you guantify what is meant by
17 Q. Thank you. Do you know what contractual 17 '‘normal"?
18 provisions would be referred to in 6(a) -- or by a 18  A. "Normal" would refer to "average.”
19 reference to 6(a)? 19 Q. And can you quantify what is meant by
20 A. Twould think that it would be the same as 20 "average"?
21 entitlements, which are the numbers that the Bureau of 21 A. "Average"? An average yearisa
22 Reclamation gives us pursuant to their contracts. 22 generalization, meaning in a typical year the runoff
23 Q. So even though you do not calculate 23 wouldn't be really high or wouldn't be really low.
24 entitlements, you are not suggesting, are you, that 24 Q. Do you have any numeric designations for what
25 entitlements are not relevant, are you? 25 is meant by "average"?
Page 202 Page 204 |
I A. They are very relevant because those are the 1 A, 1can't recall the average runoff of the Boise
2 numbers that we use to allocate the water to various 2 River.
3 spaceholders. 3 Q. Iwould also like you to review, if you could,
4 Q. So any statement attributed fo you that 4 Paragraph 8 in your affidavit, You can go shead and
5 provides, quote, "...the specific contractoal provisions 5 read it to yourself first,
6 theirrigation entities have raised here do not come 6 A. Of my affidavit?
7 into play," end quote, would be inaccurate; correct? 7 Q. Yes. Itis on page 4, at the bottom, where it _
8 MR. GEHLERT: That is not a statement that is & begins, and goes through page 5, :
9 attributed to Mr. Sutter. There's a "see” in there. 9 A, Okay. I
10 There is an inference that can be drawn from Paragraph 10 Q. Thereis a statement in the brief that occurs
Il 6(a) of his affidavit which talks about years when there 11 at the bottom of page 11. If you want to read along, it
12 are no flood control operations. 12 states, "After the reservoir rights have filled on
13 MS. MARTENS: Excuse me. | have requested that § 13 paper, that vefill water is designated as "unaccounted
14 the deponent testify and not counsel to the United 14 for' storage."
15 States. Your direction to him as to an inference, | 15 I guess T don't understand how that statement
16  think, is quite unfair. 16 s relevant to Paragraph 8. Can you explain that to me,
17 Q. I will even show you the provision, but I would 17 please?
18  request that counsel not testify for you. Okay? It 18 A, [think that's referring to a flood control
19 begins with the very last paragraph. 19 year in which sufficient natural flow has passed by the
20 It states, "In 'normal' years where there are 20 reservoirs to fill all of their rights on paper. Flood
21 no flood control operations, water is allocated 21  space has been provided in the reservoirs by releasing
22 proportionally according to the contracts, and the 22 storage water, and then the system begins to refill.
23 specific contractual provisions the irrigation entities 23 Storage is taking place, but there is no valid
24 have raised here do not come into play." 24  right to take advantage of that storage. So it's
25

accounted for as unaccounted-for storage.
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Page 205 Page 207
] Q. Okay. I A. Yes.
2 A. And that would be the second sentence in 2 MR. GEHLERY: Well, let me just offera
3 Paragraph 8, "The Accounting Program tracks the amount 3 clarifving objection. Mr. Sutter never used the term
4 of natural flow stored during the refill phase of a 4 “unfailingly.”
5 flood operation as 'unaccounted for' storage.” 5 BY MS.MARTENS:
6 Q. With no associated water right; correct? 6 Q. Tfyou were to have used the term
7 A. Corregt, 7 "unfailingly” -- that is fine. 1 will agree with that
8 Q. And I think that we already discussed -- 8 clarification that I am reading from a brief.
9 correct me if f am wrong htere -- that with respect to 9 Now, is that true, theugh, with respect to
10 your term "ideally" in the sentence that provides, " At 10 19867
11 the end of a flood operation, ideally the amount of 11 A, 19867
12 'unaccounted for' storage will be equal to the amountof § 12 Q. VYes,
13 storage released for flood control so that the amountof § 13 A, Yes,itis.
14 water stored physically in the reservoirs will be equal 14 Q. Soin 1986 the United States met its
15  to the paper fill, which is 100 percent of the storage 15 obligations to Arrowrock and Anderson Ranch spaccholders
16 right.." 16  without having to rely on water from the Streamflow
17 That oceurred in the years you reviewed? In 17 Maintenance account?
18 the ten years, you reviewed six times -- the goal was 18 A. They are totally unrelated.
19  accomplished, in other words, six times? 19 MR. GEHLERT: Do you want to look at the
20 A. Yes. 20 watermaster report for 19867
21 Q. Six out of ten times; correct? 2 THE WITNESS: Anderson Ranch and Arrowrock
22 A, Yes. 22 filled 100 percent. Tean look.
23 Q. Thank you. Again, I am sorry to keep doing 2 MR, GEHLERT: Take a second to confirm your
24  this to you. Excuse me for not fully understanding what § 24 memory.
25 is being said here. 25
| e EEEEEEEEE————————— 0 _:
Page 206 Page 208
1 This refers {0 your Paragraph No. 9 -- or that b BY MS. MARTENS:
2 is what it is in reference to. It states, '""As noted 2 Q. And recognize, please, that the full statement
3 above, the Arrowrock and Anderson Ranch water rights 3 s, "...the United States has unfailingly met its
4 were already filled on paper prior to the operation of 4  contractual obligations to the Arrowrock and Anderson
5 the Allocations Program and remain full throughout the 5 Ranch spacchelders without having to rely on water from
6  process." 6 the Streamflow Maintenance account."”
7 Can you please explain that statement to me? 7 A, Tdon't feel qualified to interpret the
8 A. think that refers to the situation in which § contracts of the Bureau of Rectamation.
9  the unaccounted-for storage does not equal the flood 9 Q. Soyeu do net know whether or not it met its
10 release. So there is a -- we call it a failure to 10 contractual obligations to those spaceholders without
11 refill or a shortfall and how that shortfall is handled. Il having to rely on water from the Streamflow Maintenance
12 All three reservoirs in a flood operation fill 12 account?
13 to their maximum amount. This includes Arrowrock and 13 A. I'm not sure what all of their contractual
14 Anderson Ranch. Water rights are completely full. 14 obligations are.
15 Q. The next sentence states, " That explains why 15 Q. Ifyou look at 1986, the data that you
16  the United States has unfailingly met its contractaal 16 provided, would it make sense that it could have -- or
17 obligations to the Arrowrock and Anderson Ranch 17 it ¢id?
18 spaceholders without having to rely on water from the 18 A, In 1986, the contracts -- all of the
1% Streamflow Maintenance account.” 19 spaccholders in Anderson Ranch and Arrowrock filled to
20 Given that statement -- you have indicated 20 190 percent.
21 "unfailingly." Itis fair, isn't it, for me to 21 Q. Aund how about Lucky Peak?
22 understand that you have only reviewed the years 1986 to | 22 A. Tthink it faited to fill by a slight amount.
23 the present; correct? 23 Q. And kow much do you think that that slight
24 A, Yes. 24  ameount of failure to fill might have been? You are free
25

| 25 Q. So "unfailingly" since 1986; correct?

to review the record. 1
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Page 212

Pttt
Page 209
1 A. Do you want me to guess? I Paragraph 10 in whole. What I am asking you, Mr,
2 Q. No. You can review the record, if you would 2 Sutter,is: Is Paragraph 10, in your mind, consistent
3 Jlike. 3 with the statement that, "In short, the irrigation water
4 A. Idon't think 1 have that in front of me. 4 needed to fulfill the United States' contractual
5 Q. Would you like to look at the Affidavit of Mary 5 obligation is not taken from the Streamflow Maintenance
6 Mellema? Would that provide you with the data you 6 account. Rather, the water needed for the irrigation
7 need? 7 contracts never goes into the Streamflow Maintenance
8 A. No. § account"?
9 Q. What would you require? 9 A. Iassume that the, quote, unquote,
10 A. T'would have to fook at the watermaster report 10 “..irrigation water needed to fulfill the United
11 for 1986. Il States' contractual obligation..." is referring to
12 Q. That should have been attached to her [2  Anderson Ranch and Arrowrock water since that's
13 affidavit. I thought that she attached all of those. I3 mentioned above. And then that would be consistent with
14 A. Idon't think so, 14 my Paragraph 10.
1§ MR. GEHLERT: We can go off the record. 5 Q. If you include contractual obligations relevant
16 {Whereupon, an off-the-record discussion was 16  to Lucky Peak, it is not consistent, though, is it?
17  held between counsel.) 17 A, Ttwould still be consistent,
18 BY MS. MARTENS: 18 Q. So explain to me how you can opine that,
19 Q. You might recall, Mr. Sutter, that you and I 19 "Additionally, if the shortfall is greater than 60,000
20 talked earlier a little bit about "hardwired.” T will 20  acre-feet, the amount in excess of 60,000 acre-feet is
21 now tell you why I asked you that question and where it 2t taken proportionally from all entitlements in Lucky
22  came from. 22 Peak, including the remainder of the Streamflow
23 There is an indication in this brief -- it is 23  Maintenance entitiement,"
24 not, in fairness, attributed to you. It states, "IDWR's 24 How is that consistent with the statement that
25 accounting system is hardwired fo ensure that Arrowrock | 25 the contractual obligation is not taken from the
|
Page 210
1 and Andersen Ranch remain full on paper regardless of 1 Streamflow Maintenance account?
2 which reservoir(s) may not have physically refilted 2 A. Well, in that case, everybody shares
3 during flood control opevations and regardless of the 3 proportionally to the fill.
4 status of any account in Lucky Peak.” 4 Q. Including the Streamflow Maintenance account?
= And that is where the "hardwired" question came 5 A. Including the Streamflow Maintenance account,
6 from. Ido admit to you, sir, that it was not 6 less 60,000,
7 attributed to you, I thought that it had been, Sol 7 Q. If we look, for example, at the shortfall in
8  apologize for that. 8 1989, in 1989 the statement would be false because the
9 I would like you to refer to, now, Paragraph 10 9 shortfall in 1989 was 126,000 acre-feet, plus; is that
18  of your affidavit, if you could, please, sir. I am 10 correct?
L1 going to read fo you another statement from the brief. 11 A. Yes. But none of that was taken from the
12 Again, it is not attributed to you; but I just want to 12 Streamflow Maintenance account. 1t was just shared
13 make sure, in my mind, that I understand. 13 proportionally by all of the spaceholders in Lucky Peak,
14 The sentence reads, "In short, the {rrigation 14 less the 60,000,
15  water needed to fulfill the United States* contractual 15 Q. So what is the Streamflow Maintenance account?
16 obligation is not taken from the Streamflow Maintenance § 16 A. 102,000 acre-feet, 1 think.
17 account,” 17 Q. So nothing was taken from the Streamflow
18 If I refer to your statement in Paragraph 10, 18 Maintenance account in 19897
19 those two items do not seem fo be consistent, to me. 19 A. Later in the year it probably was. For
20 Would you agree with me? 20 Streamflow Maintenance, it was probably used later in
21 MR. GEHLERT: Before Mr, Sutter answers, can 21 the year but not during the fill season. Water was
22 you clarify what provision in Paragraph {0 you are 22 going into that account.
23  alleging is inconsistent with that? 23

24 BY MS. MARTENS: 24
25 Q. Well, I think you probably nced to read 25

Q. Soiflgo back to your affidavit again -- Lam
sorry if I am so dense.
A. No. That's okay.
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Page 213

Page 215

1 Q. Ifyou can, try to explain this for me one more { maybe it was the third time.
2 fime. You say, "...the amount in excess of 60,000 2 BY MS. MARTENS:
3 acre-feet is taken proportionally from alf entitlements 3 Q. M. Sutter, if you could, please, testily, 1
4 in Lucky Peak, including the remainder of the Streamflow | 4  would appreciate it.
5 Maintenance entiflement"? 5 A. There is no water that is taken away,
6 A. Correct, 6 subtracted from -- well, as a result of the flood
7 Q. So-- 7 operation, storage water was released down the River.
8 A. ltis shared -- the new fill is shared 8 Then it refiils,
9 proportionally by all of the spaceholders in the 9 If it doesn't refill entirely, there's a
10 reservoir, less the 60,000. So that shortfall is 10 shortfall; and that shortfall, the first 60,000 of it,
1t suffered by everyone proportionaily, 11 issuffered. It's considered a later priority of fill.
12 Q. Including the Streamflow Maintenance aceount; 12 So that suffers the first deficit.
I3 correct? i3 And then any remaining shortfall, which would
4 A. Including the Streamflow Maintenance account, 14 be whatever your number was, less 60,000, is shared
15 less 60,000, It would be 42,000. 15 proportionally by all of the other users. Now, you
i6 Q. If1 look at 1989, for example, and there is a 16 could look at it as -- you coutld take their whole
17 126,000 acre-feet shortage, I think you are telling me 17 account and take a little bit of it away or you could
18 that the first 60,000 of that is taken from the 18 fill it up. 1t's the same thing.
19 Streamflow Maintenance account? 19 You are not moving water around. We are not
20 A. It's not placed in the Streamflow Maintenance 20 taking water out of an account, a Streamfiow Maintenance
2f  account. ' 21 account, and putting it anyplace. We are just -- we are
22 Q. Soignoring that piece -- that reduces, in my 32 sharing proportionally that failure to fill, the same as
I 23 mind, 1 guess, the shortage to 60,000 plus; is that 23 if we didn't have a flood operation and Lucky Peak only
24 right? 24 filled partially because of a drought.
25 A. Right, 25 Q. So your testimony is that if there is meore than
Page 214 Page 216
1 Q. Does any portion of the Streamflow Maintenance | | a 60,000 acre-feet shortage due to flood control
2 account share in a reduction at that time? 2 operations, each entitlement, which is the word you
3 A. Every spaceholder -- every remaining 3 used, shares equally? Whether we use the term "taken"
4  spaceholder, including the 42,000, or the 100,000 less 4 or "not filling," it is --
5 the 60,000, shares that proportionally. So a little bit 5 A. Yes. Youcould take a little bit away from
6 is taken from everybody. 6 everybody, or you could give everybody proportions.
7 Q. Sosome is taken from the Streamflow 7 Q. Sowhen you use the term "taken* in your
& Maintenance account; correct? 8 affidavit, that is what you are referring to? And I
9 A. A tiny bit is not filled or -- you could look 9 am af the last sentence of Paragraph 7 which exists on
10 atiteither way. lt's not placed in there. They 10 pageé.
11 suffer that deficit. 11 A, Yes.
12 Q. So any time there is a shortage above 60,000 12 Q. So using your language there, "taken," and
13 acre-feet -- I just want you to assume that itis a 13 applying if to the sentence that we were referring to
14 greater-than-60,000 acre-feet shortage, like 1989 -- i4 about whether anything is taken from the Streamflow
15 there is a portion that is -- I think the word is even [5 Maintenance account, those things are inconsistent, to
16 taken from your affidavit -- taken proportionally -- [6 me, because the same word '"taken" is used. Do you
17 even though it might be minute, a portion is taken from § 17 understand my confusion?
18 the Streamflow Maintenance -- here, you call it i8 A. 1 see your confusion, but it's apples and
19 “entitlement." 19 oranges because, here, they are talking about actually
20 MR. GEHLERT: 1am going to object. This has 20 taking water that has filled and giving it to somebody
21 been asked and answered several times, You are trying 21 else. Here, the word "taken" is used in a different
22 to bait him into saying something, He has already said 22  context.
23 that the water is not placed into the account, 23 Q. Where everybody is sharing a shortfall?
24 The reporter can read back what he testified 24 A. Yes. Sclstill don't see an inconsistency.
25 when you asked him the question the first time -- or 25 Even though the word "taken” is used in both places,
-
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I it's used in a different coniext. 1 MR. GEHLERT: Actually, Tara, before we start
2 Q. 1understand that, The reason why I am 2 on that, can we take a second?
3 confused is -- and, no, ! wasn't trying to bait you, Mr. 3 MS. MARTENS: Sure,
4 Satter. I am truly confused because what I am seeing in | 4 {Recess.)
5 one place is that everybody shares a shortfall. 5 MR. GEHLERT: By way of heads up for
6 Correct? Inyour affidavit, you are saying that 6 scheduling, ] may or may not ask one or fwo questions,
7  everybody shares in a shortfall. 7 MS. MARTENS: Well, do you want to ask those
8 I do not see how this paragraph accounts for 8 now? The next thing I will be going into is the
9 when everybody shares in a shortfall, You have 9 affidavit,
10 explained it to me so that I understand. 1 MR. GEHLERT: The only thing that stuck in my
11 What I now do not understand at all is the It mind was you asked about this statement, and I was not
12 paragraph in the brief. T understand what you have 12 sure whether Mr. Sutter ever was directly asked whether
13 written in your affidavit, but I do not understand the I3 this was an accurate statement or not.
14 statement in the brief. Maybe you can explain to me-- § 14 THE WITNESS: Yes. [ think that's consistent.
15 A, Well, if you read that and put in "contractual 15  We're talking about the top of page 11, the two
16 obligation in Lucky Peak," which I don't think is 16 programs; one is the Accounting Program and one is the
17 what -- given the fact that he was talking about -- and 17  Allocations Program.
18 I am just speculating -- 18 BY MS, MARTENS:
19 Q. Right. 19 Q. Idid not find any reference in Paragraph 2 to
20 A. -- Arrowrock and Anderson Ranch, | think he 20 allocations of storage within each reservoir to the
21 meant, in short, the irrigation water needed to fulfill 21  various spaceholders, So that was my question, whether
22 the United States’ contractual obligation in Anderson 22 ornot I missed that in Paragraph 2. I thought your
23 Ranch and Arrowrock. That's true. 23 testimony was that that was not in Paragraph 2.
24 Q. Okay. 24 A, 1think that was in Paragraph 9.
25 A. If you said, okay, he is talking about Lucky 25 MS. MARTENS: That does remind me of something.
Page 218 Page 220
1 Peak, "In short, the irrigation water needed to fulfill I The court reporter asked during the break whether or not
2 the United States' contractual obligation..." in Lucky 2 we are going to mark this as an exhibit. That would
3 Peak is not taken -- then it really doesn't make sense 3 probably be helpful, both for her and for us, when we
4 because it wouldn't take water from itself to give back 4 are reviewing the deposition,
5 toitself. 5 So I will ask you to mark that as Deposition
6 Q. Soif we read it like I did, meaning the United 6 Exhibit No. 38.
7 States' contractual obligations to the irrigation 7 (Deposition Exhibit No. 38 was marked for
8 districts, not in any one particular reservoir but their | 8 identification by the court reporter.)
9 obligations, then this sentence is inaccurate if weread §J 9 BY MS. MARTENS:
10 it together with your affidavit? Thatis ali I am 10 Q. Mpr. Sutter, I will hand you what has been
i1 asking. 11 marked as Deposition Exhibit No. 38 and just ask you
12 A. lam not an attorney. 1 think you would have 12 whether or not that {s the document that we have been
I3  to ask the person who wrote this statement what his 13 referring to during our discussion as, quote, "the
14 intent was. 14  brief," end quote?
5 Q. Irrespective, if there is a shortage, everybody 15 A. Yes,itis.
16 suffers; is that correct? 16 Q. Thank you. One of the things that I did, Mr.
17 A, Yes, ma'am. 17  Sutter, when I received all of these various versions of
18 Q. Thank you. I apologize for hammering that. It § 18 your affidavit that have been included as Deposition
19 really made no sense to me when I read that, I readin § 19 Exhibit No. 36 - is that correct --
20 one place that there is a reduction oceurring, and then § 20 A, Yes,
21 Iread another sentence that seems to say the opposite. § 21 Q. --isIhave gone through and tried to kind of
22 T apologize for everybody having to endure that, 22  identify what changes were being made as you were
23 Referring back to the affidavit, which is 23 amending this affidavit, Let me ask you, first of all,
24 Deposition Exhibit No, 27, and comparing it with 24 were the changes that were made all made directly by
25 Deposition Exhibit No. 36 -- 25 vyou -- and I mean on the word processor?
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i A. Yes. 1 might be things you cannot come up with now, but are
2 Q. Atone point in the modifications, you changed 2 there terms that would usually be synonymous with how
3 the term "account" to "entitlement." I know that we have § 3  you are using "entitlement” in this case?
4 spent some time on the definition of "entitlement” 4 A. 1think in my computer programs [ used the
5 already in your deposition. 5 waords "user" and “diversion,” neither one of which is
6 It is kind of a twvo-part question, and I know 6 totally, legally correct.
7 that your counsel might object to it as being compound, 7 Q. If you refer to Paragraph 7 in Exhibit No. 27,
8 1hope it will help you understand what I am frying to 8 which is the final version of your affidavit, you
9 get from you, 9 testify there, "It is logical that the system will fill
10 First of all, why did you change the term 10 completely in any year in which there is a system flood
1T "account' to "entitlement"? Second of all, what do you 11 control operation because the criteria for flood
12 mean by the term "entitlement"'? 12 releases are based on the presence of insufficient space
13 A. AsIrecall, Mr. Gehlert and I had some 13 in the system to capture the forecasted runoff." Do you
14 discussion over what term to use. He was asking the 14 sce that sentence?
15 same question of me, It was hard to find the exact, i5 A, Yes.
16 correct word so that it wouldn't be confused with 16 Q. That sentence is missing up until the very last
17 something else. 17 iteration of your affidavit. Can you tell me -- again,
18 I think 1 first used the word "account,” but I8 this will be compound -- first, why it was added; and,
19 then there's the Accounting Program, Are we dealing 19 second of all, what you mean by that statement?
20 with the AHocations Program? 20 A. 1think that that third statement was added in
21 We have contractual amounts that are in 21 that paragraph because, in my previous draft -- | had
22 contracts but, yet, there are other entities that have 22 submitted that to Mr. Gehlert to review -- | had made
23 space in reservoirs that are not accounts or contracts, 23  the statement that, in all of the years since 1986, all
24 I thought about using the word "spuaceholder,” 24  three reservoirs have always filled.
25 but some people really aren't spaceholders. It's just 25 As Ireeall, he asked me if, in my opinion,
Page 222 Page 224
1 hard to know what to use. 1 there would ever be an instance in which you would have
2 I came down to the word “entitlement"” as 2 aflood operation and they wouldn't fill. So in order
3 meaning, if you take the total space in any of the 3 toclarify that or expand on it, I added that sentence.
4 reservoirs, afler that space has filled, that water that 4 By adding that sentence, { say it's logical.
5 accrues to that space is allocated fo various canal 5 The flood control rule curves are designed on a
6 companies, uses, whatever. 6 statistical basis of past ranoff. In my professional
7 So I finally just used the word "entitlement" 7 opinion, any time that you would have an instance where
8 as sort of the most general term I could use, 8 the forecasted runoff would dictate a flood release, it
9 Q. Is "entitlement" a term that you have used 9 would be 99.99999 percent sure that you would have
10 throughout your nearly forty years with the Department § 10 enough natural flow in the Boise River to fill all three
[t of Water Resources? Was that a term you used, or did 1} reservoirs.
12 you develop that term for this Litigation? 12 Q. Soitwould be gither a highly unlikely
I3 A. ldeveloped that term for this litigation, 1 13 statistic or an error in forecasting for there to be a
I4  am not sure that I really had a term that | used 14 flood control release and the reservoirs not initially
15 previously. I probably just put "user.,” [ think, if 15 fill? Is that a correct understanding?
16  you look at the péogram, it may say "user." i6 A. Yes. And I can't imagine an error in
17 Q. Soifl refer back to the time period when you 17 forecasting that would be that great because the Boise
I8 were developing the Allocations Program, for example, 18 River -~ there's only -- there's less than a million
19 you would not have used the term "entitlement™ at that 19  acre-feet of storage in the system.
20 time? 20 Q. Referring back to 1989 and the 126,000
21 A. Probably not. 21 acre-feet shortage, was there an error that year that
22 Q. "User" was a more commonly-used term by you at | 22 resulted in such a significant shortage?
23 that period of time? 23 A. I believe there was a forecasting error, yes,
24 A. Yes, or "diversion." 24 Q. Do you recall that year and what happened?

Q. Any other term you recall using? I know there

25
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Q. Also, it is missing data for 1986; correct?

A. [hadn't even considered that. Idon't think 1
thought about that when I did that.

Q. Seewhat happens when I assume? Tassumed youn
changed it beeause '86 was not there.

A, No.

Q. You changed it because you agree with the right
hall of the column of Paragraph No. 5's table set forth
in her affidavit, but you do not agree with the title of
the second column?

A. Yes.

Q. And you do not agree with the designation of
years, in the sense that at least one year is left out;
and you also did not evaluate those earlier years?

A. There may be additional years. Idid not go
through those years. So 1 wanted to be specific on
that. T think that's what happened there.

Q. As part of amendiments that you made to your
affidavit - and 1 am referring specifically to
Paragraph No. 9 -- you added the fast four paragraphs.
We have already talked about the very last sentence and
why you made the changes to that.

I am curious as to what caused you to add the
poriion of Paragraph No. 9 that reads, quote, "The
Allecations Program therefore allocates a full supply of

Page 225 I
1 inerror and they released too much water and could not I
2 refiil, 2
3 Q. Do you know whether, in 1989, the reservoirs 3
4 initially filled? 4
5 A. On paper? S
6 Q. Yes. 6
7 A. Oh, yes, they did. 7
8 Q. Isuppose you do net want me to go through 8
9  where you took & comma out, do you? I have a very 9
10  thorough paralegak 10
11 A. Sure. Show me. 11
iz MR, GEHLERT: We had great debates about the 12
13 proper grammar. 13
14 THE WITNESS: I still want that comma in there. 14
{5 BY MS. MARTENS: 1s
16 Q. Referring to Paragraph No. 9 -- and this might 16
17 have something to do with learning that a year had been § 17
18 left out -- well, I do not want to put werds into your 18
19 mouth, but I am just curious, 19
20 In one of your drafts, you included a sentence 20
21 that stated, quote, "This is consistent with the table 21
22 at the end of Paragraph 5 in the Affidavit of Mary 22
23  Mellema dated November 13, 2007." 23
24 Eventually, by the time you were done, you 24
25 changed your testimony or opinion to state, quote, '"The § 25
Page 226
I same conclusion was reached by Mary Mellema in her § 1
2 affidavit dated November 13, 2007." 2
3 So, again, my first question to you is: Why 3
4 was it changed? Second of all, is it because, you know, | 4
5 it was not based upon the same data? 5
6 Al Ifs - 6
7 Q. itis Paragraph No. 9. 7
8 A. Onthe original, though? 8
9 Q. Yes. Ican find that for you. 9
10 A, Yes. 1t
11 Q. It would be the iteration that was attached as i
12 the February 8th draft, I2
13 A. Yes. Okay. | think the concern here was that i3
14  the table -- when I originally put that statement in I4
15 there, | was referring to the right half of that table. I5
16 1think, after discussing this with Mr, Gehlert, [ did 16
17 not -- T had a bit of a problem with the left half of 17
18 her table. 18
19 So in order to clarify that, I just made ita 19
20 general statement about agreeing with her conclusion, 20
21 which was the 100 percent, rather than saying, "l agree 21
22 with the right half of the table," because T didn't like 22
23 her title for the left half, 23
24 Q. Right. We talked about that, 24
25 A. 1 ithink that's why I did that, 25

Page 228

storage to all individual entitlements in Arrowrock and
Andersen Ranch reservoirs.

"From 1986 through 2007, there have been ten
years for which system flood control releases were made.
T have examined these years and in all cases, Arrowrock
and Anderson Ranch entitlements received 100 percent
altocation."

Again, my question, after reading all of that,
was: Da you recall why you added that information?

A, It was earlier --

Q. Yes, Itwas not present in your February 7,
2008, draft. It will be somewhat confusing to you,so I
will try to help you if I can. If you will, go to your
draft on page 5, When you changed your draft, at some
point you started adding a lot more paragraphs.

You will see within parentheses "(or altocated
space).” Do you see that on page 5 of thaf particular
draft?

A. Oh, yes.

Q. That is where your Paragraph 9 ended at that
time,

A, Fknow I added more paragraphs because |
thought 1 had put too much in each paragraph. So

added more to make it more readable. :
Yes. Ithink -- yes. I think that following
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Page 229 Page 231
I staternent just expands on the previous statement that I Q. So back to that amendment, it is your
2 the paper fill of Arrowrock and Anderson Ranch Reservoir | 2 vecollection, if T understeod your testimony
3 remains at 100 percent. 3 correctly -- and please tell me if T am wrong -- that
4 Then 1 think, in response to a question from 4 you had some opinions, that Mr, Gehlert requested that
5 Mr Gehlert, it's logical, if those reservoirs fill to 5 you go confirm your epinions, you did so and made the
6 100 percent, then all of the individual spaceholders or 6 notes that are reflected in Exhibit 33, and then you
7 storage entitlements will also receive 100 percent, 7 revised your affidavit to include those four final
8 Q. Let me ask you this, 8 statements that are confained in Paragraph 9 of your
9 A, That's my recollection. 9 final affidavit; is that correct?
10 Q. This is kind of why I thought it happened, why 16 A, ltwould be the last -- well, the statement is,
t1  the change oceurrved. Again, I was wrong last timesoI J 11 "From 1986 through 2007, there have been ten years for
12 do not want to make assumptions. 12 which system flood control releases were made." That
13 Did you do research in the middle of drafting 13 one.
14 your affidavit? In other words, did you go look at 14 Also, "I have examined these years and in all
15 these ten years in between these two drafts, for lack of | 15 cases, Arrowrock and Anderson Ranch entitlements
16 a better explanation? 16 received 100 percent allocation.” Those two.
17 A. Yes. You're correct. Yes. That's exactly 17 Q. Any there more?
18 what happened, 18 A, That'sit.
19 Q. Do you have -- 19 Q. Any other reason why you made those changes
20 A, It's my recollection -- 20 ¢hat you recall?
21 Q. Go ahead. 21 MR. GEHLERT: Go back.
22 A, It's my recollection that there was some 22 THE WITNESS: Go back one?
23 question, in discussions between Mr. Gehlert and myself, § 23 Well, those two statements were & result --
24 and I said, "I know that happened.” 24 think I actually -- no, I can't say -- yes. 1 examined
.22. He said, "You'd better go look." Sol went to 25 these ten years, and I also Jooked to see whether or not
Page 230 Page 232
I the Department of Water Resources and sat down and 1 there was a failure to fill for flood controf and
2 that's when 1 did the little -- I'm not sure which 2 whether or not the reservoir rights had fitled on papet,
3 exhibif this is. It would have been February 7th. 3 and then | added these two sentences.
4 Q. We should probably identify it. 4 BY MS. MARTENS:
5 A, Itis dated February 7ih. 5 Q. And was it at that time that you realized that
6 Q). Bear with me for a second. Now, after most of 6 1986 had been omitted from Mary's opinions?
7 the deposition has gone by, I know where to find these § 7 A, Yes.
8 quickly. 8 ). There is one other thing I am just going fo ask
9 A. Let's see if the dates fail in line, 9  you because it is kind of a general question. It looks
10 Q. Deposition Exhibit No. 33 is dated 2/7/08. 10  like, when you were first working on your affidavit, it
11 Just to help you, sir, it did appear for the first time t1  was your opinien that the watermaster ran the Water
12 in your February 8th draft. 12 Right Accounting Program.
13 A, So the timing seems right. I can't be 13 Was it your understanding when you started
14 100-percent sure, but I think this is what happened. 14 working on this affidavit that the watermaster, vather
15 Q. Sois my - if I assume that you did the 15 than the Idaho Department of Water Resowrces, ran the
16 research that is depicted on Exhibit No. 33 during the § 16 Accounting Program?
17 time that you were revising your affidavit, that would § 17 A, When I was — prior to 2002, when I was there,
18 be correct? 18 the watermaster did run the program. He actually had a
19 A. Yes, 19 terminal computer where he actually made the daily runs,
20 Q. Could you explain to me which ten years you 20 Somewhere between 2002 and today, they updated their
21 reviewed? 21 equipment; and he lost that capability.
22 A. Ireviewed all of the years, 1986 through 2007. 22 In my discussions with Liz Cresto, I wanted to
23 I found ten years in which there were flood control 23 make sure. |kind of thought -- something in the back
24 operations: 1986, '89, 93,795, 96, '97, '98, 99, 24  of my mind told me that that had happened. Sol asked
25 2000, and 2006. 25 her.
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Page 233 Page 235
1 She said, "Yes. In fact, we have to do the 1 does it once a week.
2 runs here at the office now." 2 Q. And as the procedure exists at present, it is
3 I don't know when that occurred. It was an 3 actually not that the watermaster does it every week but
4 upgrading of equipment, and he lost the ability to 4 the watermaster requests IDWR to do it for him once a
5 actually punch the button himself. 5 week; correct?
6 Q. That sounds like a tough upgrade, 6 A, He still measures the canals and gets the data.
7 A. lt's crazy. 7 1 am not quite sure how he gets that into the machine
8 Q. That is upgrading for you, isn't it? Upgrading 8 now. He used to be able to do that. T would have to
9 yourself right out of a role? 9 check onthat. When all of the data is entered, then
10 A. Yeah. 10 Liz Cresto actuatly makes the run for him.
1t Q. Soin 2002, it was the watermaster and not the i1 Q. Thank you for that. That, again, is a
12 Department of Water Resources that ran the Accounting § 12 different procedure than existed when you were with the
13 Program? 13 Department?
14 A. Either one could run the program; but, 14 A, Yes, yes. Same result.
15 normally, it was the watermaster, himself, who actually 15 Q. Did you ever run the water right accounting
16 punched the button that made the run. 16 system?
17 Q. And can you define what you mean by "deing the § 17 A. Yes.
18 rus"? 18 Q. And what years did you run it?
19 A. "Doing the run" means that the Water Right 19 A. From 1986 until I became head of the Hydrology
20 Accounting Program is run for one or more days in which 20 Section, Wait a minute. 1986 through 1995, Yes.
21 reservoir contents, river discharges, and canal data are 21 Q. And in 1995, not only were you no longer in
22 all entered into the program to distribute the natural 22 charge of the water -- pardon me, You were no longer in
23 flow and to account for storage water. 23 charge of those systems beginning in 1995; correct? Or
24 Q. Is there some physical component to doing the 24 you did not operate those systems in 19957
25 runs? I mean, do you have to go out into the field and 25 A. 1hired Sheryl Howe in 1995 or '96. It was
Page 234 Page 236
1 measure something? What is all involved in that? Isit | | quite a training period there where she and T worked
2 just computer work, or is it actually measurements? 2 together unti she became familiar enough to de it.
3 A. There are three types of measurements, 1 think 3 Then I turned it over to her, but we worked closely
4 we kind of discussed this last time. The reservoir 4 together.
5 contents come in from the Bureau of Reclamation's 5 Q. IguessIam curious as to when the watermaster
6 Hydromet system. 6 started operating that accounting system.
7 1 did check on that, The Bureau of Reclamation 7 A. @ know that a few years -- he did not even have
8 does maintain the gages at the reservoirs, 8 acomputer terminal in 1986. Somewhere in there, he --
9 The USGS stream gages are controlled by the 9  I'm not sure.
18 U8, Geological Survey. However, they are all fitted 10 Q. So from the time when he got a computer until
1T with transmitters that transmit the discharge dataon a {1 he got upgraded --
12 daily basis via the Hydromet system, That'sa 12 A, Yes.
13 satellite. 13 Q. --he did the accounting system?
14 The third component would be the canal i4 A. Yes. That's what happens when you leave.
15 discharge data, and that is entered by the watermaster, 15 MS. MARTENS: Without belaboring the other
16 He goes out once a week during the irrigation seasonand J 16 changes in here and to give other people a fair
17 actually current meters all of the canals and gets a 17 opportunity to ask some questions, I am going to tutn it
18 reading. That data is interpolated from the week before {8 over to some of the other counsel to ask some questions
19 he went out, and all of that data is entered. 19 while | go through my notes to finalize, just to save
20 Before the runs are made, the watermaster 20  some time,
21 prints out all of that data, checks it over to make sure 21 MR. GEHLERT: Can we impose on you (o get some
22 it's correct, and then runs the water right accounting 22 more water?
23 usually one week at a time. He will do seven days, 23 MS. MARTENS: Of course.
24 If there's a drought situation, he may do it 24 {Recess.)
more often.

| I
A &

uring the irrigation season, he usually

25
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Page 237 Page 239
I EXAMINATION 1 Q. On paper? Okay. But there were some of the
2 BY MR.FARRIS: 2 years that they filled on paper but did not physically
3 Q. Good afternoon, Mr, Sutter, My name is Bryce 3 fill, due to miscalculations or errors?
4 Farris, and I represent Nampa and Meridian Irrigation § 4 A. 'm not sure about the physical. T just looked
5 Districts. I just have a few questions. T want to try 5 at the paper. Anderson Ranch and Arrowrock always fill
6  to clarify some of the points that you have made in the 6 on paper -- and Lucky Peak.
7 past few days. 7 Q. Take the year -- I think it was '89 that you
8 You have said a few times that Anderson Ranch 8 were talking about --
9 and Arrowrock reservoirs always fill, How many years § 9 A. Right.
16 did you go back to look at that? 10 Q. --where there was a shortfall of 126,000
1t A. Ibelieve [ said Anderson Ranch and Arrowrock i1 acre-feet. That year Lucky Peak filled on paper; is
12 always fill when there's a flood control operation. 12 that right?
13 Q. So are there years that Anderson Ranch and i3 A, Yes.
14 Arrowrock have not filled that you looked at? 4 Q. Batitdidn't fill -- I use the term
15 A. 1did not look at those years but, yes, there I5 "physically,” but maybe that is not the right tern. It
16  are many years in which Anderson Ranch, in particular, 16 didn't -
17 does not fill. 17 A. T think the term here -- if you look at the
18 Q. So-- 18 second column in my notes, I called it a failure to fill
19 A. T'm not sure about Arrowrock. 19 due to flood control,
20 Q. But for purposes of your affidavit, you looked 20 MS. MARTENS: Is that helpful? :
21 at 1986 t0 20077 ' 21 MR. FARRIS: Yes. |
22 A. 1looked at the flood control years during that 22 THE WITNESS: In four of those years -- let's
23 period. 23 see -- one, two, three -- in four of those years, there
24 Q. You did not look at all years? 24  was a failure to fill due to flood control, So in four
25 A. No. 25  out of the ten years, there was a failure to fill due to
Page 238 Page 240
1 Q. You looked at - 1 flood control. In the other six, it filled completely
2 A, 1just looked at the years to determine whether 2 on paper, again, the second time.
3 ornot there was a flood control operation. 3 BY MR.FARRIS:
4 Q. And if there was a flood control operation, 4 Q. Right, Are you familiar with the term
5 then you went back. So your statement that Anderson 5 Mearry-over™?
6 Ranch and Arrowrock always {ill is conditioned upon the § 6 A, Yes,
7 fact that it is a flood control year? 7 Q. What is yowr understanding of the term
8 A, Yes. 8 “ecarry-over"?
9 Q. During a flood centrol year? 9 A. There can be two types of carry-over,
10 A Yes. 10 Carry-over is water that, at the end of the irrigation
i1 Q. Is that right? 11 season, still -- there is storage water that still
12 A Yes. 12 remains in the reservoirs, In some of the reservoirs,
13 Q. And in your note, Exhibit 33, you have listed 13 that carry-over stays with the individual entitlement.
14 ten years. Those are the years that Lucky Peak did not 14 For instance, in Arrowrock, it does not. Soin
15 file? 15 Lucky Peak and Anderson Ranch, individual entitlements [
16 A, Those ten years are years in which there was a 16 have carry-over water that they can then use the
17 flood control operation. 17 following year. Arrowrock, itself, retains its water
18 Q. So between 1986 and 2007, those are the ten 18 but it is not -- it loses its identity, as far as
19 years that there was a flood control operation? 19  entitlement.
20 A. Correct. 20 Q. Where exactly are you getting this
21 Q. And so Arrowrock and Anderson Ranch fifled 21 understanding from? Is this from a contract, or did
22  those ten years? 22 someone tell you this?
23 A. And Lucky Peak. 23 A. I guess the Director of the Department of Water
24 Q. And Lucky Peak filled those ten years? 24 Resources told me this, :
25

A. On paper.

25

Q. Do you know which Director and when? ;
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Page 241 Page 243
1 A. Probably, Keith Higginson. 1 reservoirs reach their maximum paper fill, the
2 Q. And when? 2 Allocations Program is run in order to compute how much
3 A. Probably, in the mid '70s. 3 storage each diversion user or entitlement has, starting
4 Q. These programs that you prepared -- are there 4 the irrigation year.
3 two separate programs, an Allocations Programand an § 5 That amount is put into the Accounting Program
6 Accounting Program? 6 so that the canal companies can keep track of how much
7 A, Yes. 7 storage water they have remaining and so they can plan
8 Q. Did you learn of this information and your 8 their irrigation season.
9 understanding of "carry-over" prior to preparing those § 9 Then at the end of the irrigation season, on
10  programs? 10 October 31st, all of the storage uses are known; and
13 A, Yes. 11 those are put back into the Allocations Program. Itis
12 Q. Do your programs account for carry-over? 12 re-run. This is the second run, the second half of the
13 A. Yes. I3 season,
14 Q. Can you, generally, go through the Ac¢counting 14 It subtracts all of those uses from the
15 Program and tell me how, generally, the concept of 15 reservoirs in an order which is specified by the canal
16 earry-over is carried out in the Accounting Program? 16 companies and the users. That, then, computes the
17 A. Carry-over is actually computed by the 17 carry-over for the following year. Those numbers are
18 Allocations Program at the end of the year. Soon 18 put back in, and the process continues.
19 October 31st, when the storage reconciliation and all of 19 Q. You said a lot there, Let me see if I can
20  the storage uses are accounted for, the Allocations 20 break it down and back you up.
21 Program is run one more time. 21 A, Sorry.
22 it not only takes care of the first half of the 22 Q. In Exhibit 27, Paragraph 3, you define the
23 season, but it takes care of the second or the last half 23 irrigation year as beginning November 1st and ending
24 and computes a carry-over number for storage that has 24 QOctober 31st?
25 gone unused for each reservoir and entity within that 25 A, That's the irrigation year.
Page 242 Page 244
1 reservoir. 1 Q. Right?
2 That carry-over then becomes input to the next 2 A Yes
3 year when you run the Allocations Program for the first § 3 Q. So you have a period of time beginning November
4  half of the following year. 4 1st to whenever you are done storing water, and that may
5 So the integrity of all of those numbers is 5 vary; is that right? It could be June? It could be
6 maintained by directly inputting it into that programso | 6 July? It could be--
7 that, after the reservoirs fill in the following year, 7 A. Aslateas July. However, if it goes as late
8 the program checks each user's carry-over and adds that | 8 as July, it's probably a flood controt year and
9 1o their new fill that is computed, which is computed 9 carry-over is wiped out. But, yes, it could go as late
10 proportionally on their space entitlement. It adds that 10 as July -- mid July, I think.
11 new fill on to the carry-over, it Q. So you have from November Ist to whatever that
12 If that total amount is greater than their 12 period is where you determine that the storage scason is
13 space entitlement, it takes that additional amount and 13 over?
14 redistributes it to all of the other people in the M A Yes,
15 reservoir. This is an integrative process until all of 15 Q. And you do some sort of a reconciliation? You
16 the new fill is allocated. 16 caltit"arun"?
17 Q. You mention that there are two halves to the 17 A. Yes. You run the AHocations Program using the
18 year. What are those two halves? 18 reservoir fill from the Accounting Program.,
19 A. The first half -- we haven't talked about that. 19 Q. Todetermine how much, during that period, cach
20 Q. Right, 20 entitlement -- you used the word "entitlement” -- is
2} A. This is in & non-flood control year, 21 entitled to of their storage?
22 Carry-over is -- in a flood control year, carry-over is 22 A. Yes.
23 wiped out completely because the system is filled, 23 Q. Then a user, whether a canal company or
24  Everybody gets 100 percent. 24 irrigation district, can know how much entittement they
25 25

So in a non-flood control year, after the

will have for the remainder of the irrigation year?

Deposition of Robert J, Sutter (Volume II)



Pages 245 to 248

are filling an account that's using water.

Page 245 Page 247
1 A. Correct. Those numbers are put back into the i So there's a little provision in the program to
2 accounting progran. It is backed up until April 1st, 2 auwtomatically deduct that from the earry-over because
3 which is the beginning of the irrigation season; and 3 thecarry-over is the {ill because it hasn't been used
4 then the irrigation season begins, and the runs are 4 all summer,
5 made. 5 So there's a lille routine that, when a stream
6 Q. And then at the end of the irrigation year -- 6 resource maintenance flow for the Boise River is
7 A. Season, 7 released after October 15th, then it automatically
8 Q. -- October 31st -- 8 deducts it off of the carry-over so that it can refill,
9 A. Year or season, yes. 9 ifneed be,
10 Q. --then you do the run again to determine how J 10 Q. Let's take last year. So the irrigation
11 much of their storage they have used? 11 year -- let's take the irrigation year beginning
12 A. Yes. The Accounting Program throughout the 12 November I, 2008, and try to map this out.
13  irrigation season keeps track of how much storage each § 13 A, Okay.
i4  entitlement has used. 14 Q. What you are saying, or what I think I
i5 On October 31st, those numbers are pulled out 15 understand you saying, is that, for the Streamflow
16 ofthe Accounting Program and put into the Allocations § 16 Maintenance account, or entitlement or whatever we want
17 Program to run the second half of the Allocations 17 to callit, you are using the numbers for prior to
18 Program. 18 that?
19 The first half accumulates the storage and 19 A. Yes, that spring,
20 calculates who it goes to, and the second half takes the 20 Q. October 31st and earlier?
21 storage away to see how much carry-over they have left. § 21 A. Yes,
22 Q. When do you make the determination on an 22 Q. So you use --
23 irrigation year that there has been this shortfall? 23 A. Which is jogical because you are now filling
24 Let's take the hypothetical that there is a 60,000 24 the reservoirs. You don't know how much water you have.
25  acre-feet shortfall. When do you make that 25 Q. Butatsome point, there had to be & first
Page 246 Page 248
1 determination? 1 year. There had te be a first year where they had to
2 A. That is done at the last day of storage, which 2 accumulate some water; right? They had to accumulate
3 would be that first half, that first run. That's when 3 some storage, if you are doing it that way? Docs that
4  that shortfail is determined, 4 make sense?
5 Q. Here is where maybe I am confused. You talk 5 A. T guess it would be the first -- I'm not sure
6 about, in Paragraph 11, "Storage in the Streamflow 6 what happened in 1956 when Lucky Peak was built, Fm
7 Maintenance entitlement has always been released 7 not sure when all of that water was -- the contracts --
8 beginning sometime in October after the end of the 8 Tdon't know the history there. That's when that would
9 irrigation season in order to maintain a flow in the 9 have occurred, somewhere from 1956 forward. I'm not
10 Boise River below Lucky Peak Reservoir"? 10 sure,
i1 A. Correct. 11 Q. Well, in this case, we are talking about a
12 Q. Ifthey begin using the water at the end of -- 12 change in a permit that changed the character of the
13 let's say, November 1st on, how do you know that 13 water, and 1 believe that was in 1986. Does that ring a
14 shorifallif you den't reconcile until June or whenever? § 14  bell with you?
15 How do you make that determination? 15 So what I am trying to figure out is there had
16 A. The stream resource maintenance flow is 16 to be a first year. If you are using the prior year for
17 subtracted from -- not the new fill but last vear's 17 the Streamflow Maintenance account, there had tobea
18 fill. Since that water was accumulated the previous 18 first year where they had to, basically, build that
19 run-off year and fill year, then that account stays the 19 account,
20 same all summer long until October 15th, approximately, § 20 A. There are two stream resource matnfenance
21  when the canals quit diverting. 21  accounts; one is the 50,000 for Fish and Game, and the
22 Then that water is released from the reservoir; 22 other is the 102,000 for the Bureau of Reclamation.
23 and that's subtracted from last year's accumulation of 23 Historically, only the 50,000 was used for
24 stored water, which presents a problem because, now, you § 24  stream resource maintenance flow. But then the Bureau
25 25

of Reclamation, somewhere in the mid '80s, began
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Page 249 Page 251 I
1 supplementing that flow with their uncontracted water. I Q. Hypothetically, let's say April 1st, although '
2 Q. Right. And that would be the - so you have 2 it doesn't really matter. They used their entitlement
3 fwo separate -- 3 from the year before that they carried over?
4 A. Somewhere in the mid '80s. 4 A. Correct.
5 Q. So you have, in either of those programs, two 5 Q. And you keep track of that in these programs?
6 separate accounts? 6 A. Yes.
7 A. We lumped them together as one, I think, 7 Q. Have you gone back and looked to see how much
3 Q. Do you remember when you did that? 8 they carry over each year? 1
9 A. No. They are separate. 9 A. I have not. l
1)) Q. So you have two separate accounts? One is the Hil Q. That was net part of your task? '
It 50,000 acre-feet, the Fish and Game account; correct? it A, It was not.
I2 A. Correct. 12 Q. 1In your experience, from being in your position
I3 Q. And the other is the 102,000 account that came 13 with the Department, have you had oceasion to know what
14 about sometime in the mid '80s? 14 they typically carry over from year to year?
5 A, Correct, 15 A. Inaflood year, they would be carrying over
6 Q. So let's focus on just the 102,000 acre-foot 16 almost all of it because they wouldn't be using any
17 account, Before you could start using your program and § 17 storage because there were flood releases.
I8 accounfing for it, the way I understand it, you had to 18 In a drought year, you could calculate it
i%  have one year, the first year, that you had to build 19 pretty castly. 1think, when there are several years in
20  that account. Do you know when that happened? 20 arow of below-average runoff and no flood releases,
21 A. Tdonotrecall. Twould imagine it would have 21 that's when that account is used most. | don't have the
22  been 1986 when we started the water right accounting. 22 numbers in front of me.
23 That space accrued water that year at 100 percent 23 Q. So from November 1st to April s, the
24 because 1986 was a flood year, and that account filled 24 non-irrigation season, is when they would be releasing
25 to almost 100 percent, 25 water, So let's say November Ist of 2006 to Aprit Ist
b ___________
Page 250 Page 252
1 Q. And then did they use water in 19867 I of 2007. Then the irrigation folks go from April 1st to
2 A, lcan't recall. The watermaster report would 2 whenever the end of their season is?
3 show that, if you wanted to check. 3 A. Correct.
4 Q. Let's try to go back to last year again, So 4 Q. Then would the Streamflow Maintenance acecunt
5 let's say November 1, 2006, begins the water year. 5 have to still have carry-over in order to be able to
6 A. The frrigation year. 6 release water in November of '07? Maybe I am not doing
7 Q. The irrigation year, okay. What you are saying 7 this very systematically.
8 is the Streamflow Maintenance account was built up the J 8 A. 1t depends on the new fill to Lucky Peak.
9  year before? 9 Let's say it's a drought year and the new fill in Lucky
10 A, Correct, 10 Peak is almost nothing. Then they would have to rely on
i Q. So beginning November 1st, as they start using 11 their carry-over from last year,
12 water for release to maintain the streamflow of the I2 Then the next year, if it’s a drought year, has
13 Boise River, that is coming off of what was in their I3 to last two or three or four years, maybe. But if the
14 account prior to Qctober 31, 2006? I4  runoff is sufficient to provide new fill in Lucky Peak,
15 A. Yes, correct. You could cal that 15  then that account builds back up.
16 "carry-over." That would be in their carry-over because I6 Q. So after April 1st, after the Streamflow
17 they didn't use any during the summer. So they have a I7  Maintenance account ceases releasing water for
18 carry-over amount, I8 streamflow maintenanee, it could still have some
19 Q. And then as they use the water from November 19 additions to its account as the storage continues into,
20 1st to, likely, the beginning of the irrigation 20 say, June?
2] season -- 21 A, Yes, definitely. It's treated like any other
22 A. Depending upon whether there is a flood 22 user, except for the 60,000, in a flood control year.
23 release. 23 Q. But beeause you have the ongoing releases and
24 Q. Okay. 24 filling of the accounts with the Streamflow Maintenance,

25 A. There wasn'i -- [ don't think, 25 when do you make the determination that there is going
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1 to be a shortfall, that different users have to share 1 talked about?
2 proportionally? 2 A, Yes, yes.
3 A. Okay. 3 Q. Soyou have the two accounts?
4 Q. Let's try, if we can, to stick with 2006, 2007, 4 A. Yes.
5 When would you have made that determination, if there 5 Q. The 60,000 comes off of the account that we
6 was going to be a shortfali? 6 have described as the 102,000?
7 A. Okay. There was no flood control operation in 7 A. That's the end resull, depending upon the
8 2007. So we're not talking about a shortfali, like we 8 magnitude of the new fill, of the new fill in Lucky
9 have used it in the affidavit, the difference between 9  Peak. Ifthat new fill results in a deficit less than
10  the storage and unaccounted-for space. 10 60,000, everybody gets 100 percent first -- that 50,000,
11 There, if you were to use the word "shortfall,” 11 the 40,000, all of the irrigators,
12 it would be Lucky Peak failed to refill. So [ would 12 if there’s any teft over, that is put back in
13  think that April 1st, or shortly after, with no flood 13 the Streamflow Maintenance account, the Bureau of
14 release -- I'm not sure when the last day of fill was in 14 Reclamation’s Streamflow Maintenance account,
15 2007 15 Q. Soifthere is more than 60,000 -- if there is
16 Whenever that occurred, then you would have the 16  a shortfall of more than 60,000 and you proportionally
17 figure to Lucky Peak. You would put that into the 17 take or however yon want to say it -
18 Allocations Program, and it would take whatever the new {8  A. Either way. You could proportionally reduce
19  fill was in Lucky Peak. 19 everybody's account or you could only give them -- they
20 And everybody then -- the 60,000 wouldn't come 20 suffer that deficit.
21  into play, and everybody would receive a proportional 21 Q. Baut if there is more -~ if there is more than
22 amount of that new fill based on their entitlement. 22 the 60,000 and that suffering of deficit, that goes to
23 Whatever that entitlement was that was 23 both the Fish and Game account and this other account?
24  calculated for the stream maintenance account would be 24 A. And 40,000, yes.
25 added on to any remaining carry-over that they had after 25 Q. So the remaining 40,000 of the other Streamflow
Page 254 Page 256
1 their use during the winter to come up with a new 1 Maintenance account?
2  number. I'm not sure what that was in 2007, 2 A, Yes,
3 i don't have that, No, [ don't. 3 Q. You freat them as two separate accounts and
4 Q. But in a situation where you are describing, at 4 take them down proportionally?
5 the end of Paragraph 10, where there is a shortfall -- 5 A. Yes.
6 A. That's a flood operation. That's totally 6 Q. Soin a situation where you have them
7 different. 7 completely filled and the carry-over is wiped out, how
8 Q. If there is a shortfall like that, then that 8 do you reconcile that with the Streamflow Maintenance
9 60,000 acre-feet that you say -~ it comes off the top 9 account?
10 first? 10 A. Ifthere is a flood control operation, alt of
11 A. Right, 11 the accounts fill to 100 percent initially. So
12 Q. When does that come off the top of the 12 carry-over doesn't become an issue. Everybody has 100
13 Streamflow Maintenance entitlement? What part of the J 13 percent.
14 year? 14 If there's a shortfall, then it goes back to
15 A. On the last day of unaccounted-for storage 15 this special calculation where the 60,000 is considered
16 fill, you wouild compute a shortfall, Let'ssay a 16  like a separate reservoir. it's separate. Everybody
17 shortfall did occur. Okay. Then that shortfall is 17  left shares proportionally.
18 subtracted from the total space in Lucky Peak. 18 So the Streamflow Maintenance account -- if you
19 That number is put into the Allocations 19 are talking about the Bureau of Reclamation's stream
20 Program. It allocates water to alf of the users first, 20 maintenance account, it would show 42,000,
21 100 percent, including 42,000 of the stream maintenance 21 Let's say that the rest of the -- what it does
22 water, the 102,000 minus 60,000. 22 s it computes the percent. Let's say that the
23 Q. Can Istop you there? 23 shortfall was greater than 60,000 and there was a
24 A, Okay, 24 10-percent deficit or a 90-percent fill of the rest of
25 Q. Including the 50,000 Fish and Game that you 25 the space,

Deposition of Robert J, Sutter (Volume IT)



Pages 257 to 260

MS. MARTENS: You know, I felt like | needed to

[Pt oottt
Page 257 Page 259
1 Then it simply takes 90 percent of everybody's 1 listen. 1t looks pretty complicated to me. [ think
2 entitlement and gives them that, So everybody would get § 2 need to compare it with the chart, You probably want,
3 90 percent. Now, the stream maintenance account doesn't § 3 at least, a copy. [ need a copy of it. He wants this
4 have the 102,000. It says 40,000, so they would get 4 back; right?
5 36,000. 5 MR. GEHLERT: Why don't we have him identify it
6 Q. Okay, 6 and mark it as an exhibit, and then you can do what you
7 A. [know I didn't answer your question. 7 want with it?
8 Q. Idon't know if you did, 8 MS. MARTENS: Do you want o keep a copy,
9 A. T'm not relating to it. 9 though, before I marked one for an exhibit?
1O Q. Iam trying to figure out if you have got a 10 THE WITNESS: | can make another copy.
11 situation where you carry over - is there a situation, 1t MS, MARTENS: Off of your computer?
i2 I guess, that the carry-over for the Streamflow 12 THE WITNESS: Yes.
13 Maintenance account is wiped out? 13 MS. MARTENS: We will mark as Deposition
4 A, Yes. 14 Exhibit No. 39 an e-mail that was produced this
i5 Q. Tell me how that -- 15 afternoon by Mr. Sutter as being responsive to our
16 A. Inany flood operation, it's wiped out. . 16 request at the last session of his deposition,
t7 Q. Can you explain that to me? Maybe I don't - 17 (Deposition Exhibit No. 39 was marked for
18 I'm not following yow. 18 identification by the court reporter.)
19 A. Dwill just walk you through an example. Let's 19
20 say, on November st of a certain year, we start 20 FURTHER EXAMINATION
21 releasing water for a flow down the Boise River. | 2} BY MS. MARTENS:
22  think there are 250 ¢fs or 200, 22 Q. We still have a few minutes, I just have some
23 That water comes out of the stream maintenance 23 clean-up questions. Have you reviewed any documents
24  account. It comes out from their carry-over or their 24  between the sessions of our depositions that you had not
25 fill from the previous year. Let's say, on February 25 reviewed prior?
Page 258 Page 260
I 1st, we get a forecast and there's a lot of snow and we 1 A. Just the e-mails that | was copying. I went
2 start releasing water for flood control. Okay? 2 through all of my e-mails and made copies, Sol
3 It's a 100-percent chance that sometime in 3 reviewed those. 1 think there was one other reference [
4 January, February, or March all of the reservoirs will 4 made to something | had cleared up. I can't recall.
5 fillto 100 percent. Carry-over is zeroed out because 5 Q. With respect to defermining what constituted a
6 they're full. Everybody got 100 percent. 6 flood confrof year in your analysis, what standard did
7 Se carry-over becomes irrelevant, including the 7 you utilize?
8 stream maintenance account. We have flood water going | 8 A. Okay. First, I looked at Exhibit --
9 down the river. They are not using water anymore. It's 9 MR. GEHLERT: It looks like it's 32,
16 full 10 THE WITNESS: Exhibit 32.
Lt Q. In that situation, they would then use -- they 1} BY MS, MARTENS:
12 would then -- when you reconcile it later in the year, 12 Q. Thank you. Okay.
{3 the first half, then they would have water to be able to § 13 A. Ilooked at the discharge at Glenwood Bridge.
14  use beginning October 31st of the following year? 14 In general, when 1 saw discharges -- it depends on the
i5 A, 100 percent, yes. 15 month, But during the wintertime, if it was greater
16 Q. Iunderstand, 16 than 300 or 4900 cfs, | viewed that as a flood discharge.
17 A. That little bit they used in November and 17 During irrigation season, if it was the early irrigation
18 December was replaced with flood water, 18 season, if it was more than 2,000 --
19 Q. I understand. 19 Q. Andcan--
20 A. Soyoudon't get charged for it. 20 A. Then 1 also -- to make sure, ! looked into the
21 MR. FARRIS: 1think that is all  have, 21 watenmaster report. The watermaster gives a little
22 MS. MARTENS: Do you have anything, David? 22 description of the year at the beginning of every
23 MR. GEHLERT: Did you want to mark that e-mail § 23 report. I just kind of looked at that to make sure that
24 we provided, or are you going to ask questions about it? § 24 he talked about flood releases.
25 25
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descriptions for all years or just the years that were
above the 400 numeric or the -- did you say -- 2,000
numeric for the early irrigation season? I am sorry. |
forgot what --

A. During the winter, from January through March,
generally, if the flow was greater than 300 or 400 cfs,
it would be a flood release. And, yes, I just looked at
the watermaster reports for those years that 1
determined there was a flood refease.

Q. You did not look at the summaries for every
year since 1986 but just those years that met your
nurneric standards, whether it be wintertime or early
irrigation season; is that correct?

A. Correct.

MS. MARTENS: Those are all of my questions.
Thank you.

Did you have any, David?

MR. GEHLERT: No.

(The deposition stood adjourned at 5:00 o'clock
p.m.)

(Signature requested.)
* % %
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I, LORI A. PULSIFER, Certified Shorthand Reporter, do
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The foregoing proceedings were taken before me, at which
time the witness was placed under oath;

The testimony and all objections made were recorded
stenographically by me and were thereafter transcribed by me;

The foregoing is a true and correct record, to the best of my
skill and ability;

Pursuant to request, notification was provided that the
deposition is available for review and signature; and

I am not a relative or an employee of any attorney, nor am I
financially interested in the action.

I have hereunto set my hand and seal this 19th day
March 2013,

LORI A. PULSIFER, )
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From: Robert J Sutter <bsutter@juno.com>
" To: David.Gehleri@usdol.gov

Date: Tus, 12 Feb 2008 16:47:12 -0700

Suhbject: Final Final draft

Dave,
| have addad-slatamants at the end of paragraph 7 and 9, : : . cee : . : I
Bob '
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RONALD J. TENPAS

Acting Assistant Aftomey General

Bnvironment and Natura) Resources Division

DAVID W. GEHLERT )
Natural Resources Section ‘
Environment and Natural Resources Division

U.S. Department of Justice

1961 Stout Street, 8" Floor

Denver, Colorado 80294

Phone: (303) 844-1386

Pax: (303) 844-1350

Counsel for the United States

IN THE DISTRICT COURT OF THE FIFI'H JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND ¥FOR THE COUNTY OF TWIN FALLS

In Re SRBA )
' )]

Case No. 39576 ) Subcase Nos, 63-3618
)
) ARFIDAVIT OF ROBERT J. SUTTER
3 .

STATE OF IDAHO )

' )ss.
County of Ada )

I, ROBERT SUTTER, being duly Sworm upon oath, state as follows:

1. Iamaregistered Professional Engincer m the state of Idaho, Iwas employed as a
Water Resource Engineer in the Hydrology Section of the State of Idaho Depariment of Water
Resources from 1969 to 1995, I served as Hydrology Section Manager for the State of Idaho

Department of Water Resources from 1995 to 2002,

- -
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2. In 1986, 1 developed the Boise River Water Right Accounting computer program

(hereafier called the “Accounting Program™) and the Boise River Storage Allocation computer

‘program (hereafter called the “Allocations Program”) for the Boise River. These two programs

have been used by the Idaho Department of'Watcr Resources (Department) and the Boise River
Watermaster (Watermaster) to account for natural flow and reservoir stéragé water each and
every year since 1986, The Department runs both the Acconnting Program and the Allocations
Program, However, the Department and the Watermasterwork closely with each other,
exchanging information in an iterative manner while making all program runs, The Watermaster
uses the results of these programs to correctly deliver nahxfal flow and storage water throughout
the year, 1have reviewed both the Accounting and the Allocations programs that are currently
being used by the Department and the Watermaster and have found both to be essentinlly the
same as when I left the Department.iq 2002.

3. For water right accounting purposes, the Depariment uses an *“irigation year,”
which begins on November 1 and ends on October 31, Itincludes the non-irrigation season
peried from November 1 to April 1 when reservoirs store water, as well as the period after April
1 when the irrigation season begiﬂs. In many years reservoirs continue to store water into the
irrigation sesson, sometimes as late as July.

4, Typically the Accounting Program is first run sometime between February and

Apri] for the time period beginning November 1, the first day of the irrigation year. For each day

after November 1, the Accounting Program cafoulates the amount of water that is credited to each
of the Boise River Reservoirs, Arrowrock, Anderson Ranch and Lucky P'eak, according to their

respective storage rights. Tho accumulated amount of storage credited to each reservoir storage
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right is often termed “paper fill,” as opposed to the measured contents of the reservoir, which is

termed “physical fill.” The physical fill in a reservoir seldom equals the paper fill because:

- @) the system (Amrowrook; Anderson Ranch, And Lucky Peak reservoirs) storage £l and use is

not reconciled until the end of the irrigation year; and b) the three Boise River reservoirs are
operated as a system and therefore storage water credited “on paper” to one reservoir can
physically be stored in & different reservoir, The Accounting Program only accounts for the fill

of the reservoir storage right, The Accounting Program does not calculate the amount of storage

water that accrues to individual space entiﬂements.

5. As natural flow recedes, reservoir storage rights (which are generally later in time
than irrigation natural flow rights) go out of priority, and reservoirs stop accruing stored water, .
Reservoir storage rights go out of priority typically sometime between April 1 and July 31,
depending on the magnitude of inoff, Once the reservoirs stop aceruing storage, the Allocations
Pfog:ram is run fo calculate stored water allocations for individual space entitlements. The
United States Bureau of Reclamation provides a list of space entitlements in each'reservoir to the
Watermaster and the Department. The Allocations Program computes storage water allocations
for these entitlements in Arrowrock, Anderson Ranch and Lucky Peak reservoits simultaneously
based on the paper fill of each reservoi_r.

6. There are two different situations for which the Allocations Program calculates

~ the amount of water that has been stored in sach space entitlement:

a) In a year of low to moderate runoff, the paper fill in one or more of the Boise

River reservoirs may not fill to 100 percent of its storage right (or total allocated space). In this

type oﬁywr, the Allocations Program distributes the amount of the accumulated paper fill to all
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' spa-ce entitle.mentsl propoftionaj to their entiflement. This is typicaily done sometime after April
- 1 when the reservoir rights cease to accumulate paper fill,

" b} ‘Tn a year of above average runoff, storage water may be physically released from
the Boise River reservoirs early in .the irrigation year to make spaco to store anticipated high
natural flows to prevent flooding in the lower Boise River below Lucky Peak Rcscrvoi‘ r, This
flood control operation typically can ocour anytime from January through May.

7. When storags is released for flood control, the paper fill of each reservoir in the
Accounting Program is not affected, and continues to incroasc until each resexvoir fills to 100
percent of its storage right. 1have examined accounting results for all yeass since the inception
of the use of the Accounting Program in 1986, As a resuit .ofthis examination, I have found thai
for years when system flood control operations have aceurred on the Boise River, the paper fill of
all storage rights in Arrowrock, Anderson Ranch and Yucky Peak reservoirs has never failed v
initially fill to 100 percent, It is logical that the system will 1ill completely in any year in which

‘there is 4 system-flood (.}peration because the criteria for flood releases are based un the presence
of insufficient space in the systcm to capture the forecasted runoff,

8. As the flood control operation typically progresses, the reservoirs coase storage

‘ releas.es and begin to physically rofill as the high runoff is then stored to prevent downstream
flooding. The Accounting Program tracks the amount of natural flow stored duriilg the refill
phase of a flood opcration as “unaccounted for” storage, When the accumulation of
“unsccounted for” storage ends, the flood operation is completed, The end of ﬂqbd operations
typically ocours som;'.time from April through July. At the énd of a flood operation, ideally the

-amount of* “unaccounted for” storage will be equal to the arnount of storage released for flood
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control so that the amount of water stored physically in the reservoirs will be equal fo the paper
fill, which is 100 percent of the storage right (or allocated storage). Tf the “anaccounted for”
storage is less than the storage released for\ﬂood conu'ol;th.i's shortfall is tarmed the “failure to
refill due to flond control.” °

9. At the enﬂ of the flnad contro} operaﬁop the Allocations Program is then run to
caleulate stom(i water allocations for individual space entitlements. Again, the Allocatiom; v

Program computes allocations for all three Boise River reservoirs simultaneously using the paper

fill of each reservoir. In this system flood control situation, the paper fill of Arrowrock Reservoir

and Anderson Ranch Reservoir remains at 100 percent of their storage right (or allocated space). |

The Allocations Program therefore allocates a full supply of storage to all individual entitlements
in Arrowrock and Anderson Ranch reservoirs, From 1986 through 2007, ﬂlei’e have been ten
years for which system flood control releases were made, I have examined these years and in all
cases, Arowrock and Anderson Ranch entitlements received 100 percent allocation. The same
conclusion was réached by Mary Mellema in her Affidavit dated November 13, 2007, In order
for Anderson Ranch or Amrowrock not to fill on paper after a gystem flood 6peration, the shortfall
would have to be greatef than the allocated space in Lucky Peak. This would be very unlikely.
10.  The paper fill of Lucky Peak Reservoir used l.ay the Allocations Program is equa.!
to its allocated space less any “failure to refill due to flood control.” This “shortfall” is
subtracted from the Lucky Peak Reservoir paper fill because Lucky Peak Reservoir has the latest
water right prionity of the three Boise River reservoirs, and Lucky Peak Reservoir is the primary
flood control facility. In the cas'e where there is a “shortfall” in Lucky Peak Reservoir paper fill,

~ the Allocations Program allocates the fill in Lucky Peak as follows: If the shortfall is 60,000
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acre-feet or less, all entitlements in Lucky Peak Reservoir receive 100 percent of their allocation
except for the Streamflow Maintenance entitlement in Lucky Peak Reservoir, which reecives an
P - - -amount equal to its-entitlement less the shorifall. ‘Additionally, if'the shortfall is g_‘reater than
60,000 acre-feet, the amount in excess of 60,000 aore-feet is taken proportionally from ali
entitlernents in Lucky Peak, including tile remainder of the Streamflow Maintenance entitlement,
11.  Storagein the Streamflow Maintenance entitlement has always bc;en released
beginning gometime in October after the end of the irriga'tioﬁ season in order to maintain a flow
in the Boise River below Lucky Peak Reservoir, These Boise River storage releases continue
throughout the non-iigation season (November 1 to April 1) unless flood control releases

preclude the need for such flow maintenance.

- Purther your affiant sayeth naught,
DATED this Dayof 2008,
Robert 1. Sutter, P.B.
SUBSCRIBED AND SWORN to before me this Day of , 2008,
Notary Public for Idaho
Residing at: _
My Commission Expires:
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. From. Rober J Sulter <bsutter@juno.com>

]

Date- Fri, 8 Feb 2008 14:20:36 -0700

_ Subject: Finat Draft Affidavit Sutter

Dave,

" 'Final draft,

Bob
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RONALD J. TENPAS

Acting Assistant Attorney General
Environment and Natura! Resources Division
DAVID W. GEHLERT

Natural Resources Section

Environment and Natural Resources Division
U.8. Department of Justice

1961 Stout Street, 8% Floor

Denver, Colorado 80294

Phone: (303) 844-1386

Fax: (303) 844-1350

Counsel for the United States

INTHE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA )
)
Case No. 39576 ) Suhcase Nos. 63-3618
)
) AFEIDAVIT _OF ROBERT J. SUTTER
)
STATE OF IDAHO )
) ss.
County of Ada )

I, ROBERT SUTTER, being duly swomn upon cath, staté as foillows;

L I am a registered Professional Engineer in the state of Idaho. I was employed as a
Water Resource Engineer in the Hydrology Section of the State of .Idaho Department of Water
Resources from 1969 to 1995, I served as Hydrology Section Manager for tht;a State of 1daho

Department of Water Resources from 1995 to 2002.
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2, In 1986, 1 developed the Boise River Water Right Accounting computer program:

(hereafter called the “Accounting Program™) and the Boise River Storage Allocation computer

 program (hercafter calied the “Allocations Program®) for the Boise River. Theso two programs

i’lavc boen used by the Idaho Department of Water Resources (Department) and th'e-_Boise River
Watcrmastc;- (Watcrmaster) to account for natural fiow and reservoir storage water each and
every year since 1986, The Dc.partmant runs both the Accounting Program and the Allocations
Program. However, the Depariment and the Watermaster work closely with each other,
exchanging information in an iterative manner while making all program runs. The Watermastor

uses the results of these programs to correctly deliver natural flow and storage water throughout

the year. I have reviewed both the Accounting and the Allocations prograins that are currently

being used by the Department and the Watermiaster and have found both to be essentially thy
same as when ['left the D.epar-tmcnt in 2002,

3, For water right accounting putposes, the Department uses an "i.;xigaiion year,”
which begins on November 1 and ends on October 31. Itincludes the nen-irrigation season
period from November 1 to April T when reservoirs store water, as well as the period aller Aprit
1 when the irrigation season begins, Iu many years reservoirs continue 1o store waler into the
irigation season, sometimes as lats as July.

4, Typically the Accounting Program is first ran sumelime between February and
April for the tims period beginning November 1, the first day of the irrigation year. For each day
after Novemnber 1, the Accounting Program caleulates the amount of water that is credited to each
of the Boise River Reservolrs, Arrowrock, Anderson Ranch and Lucky Peak, according to their

respective storage rights. The accumulated amount of Storage credited to each reservoir storage
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right is often termed “paper fill,” as opposed to the measured contents of the reservoir, which is
termed “physical fill,” The physical fill in a reservoir seldom equals the paper fill because:

a) the system (Arrowrock, Anderson Ranch, And Lucky Peak reservoirs) storage fill and vseis

. not reconciled until the end of the irrigation year; and b) the three Boise River reservoirs are

operated as a system and therefore storage water credited “on paper” to one reservoir can
physically be stored in a different reservoir. Thé Accounting Program only accounts for the fill
of'the reservoir stt::rage right. The Accounting Program does not calculate the amount of storage
water that accnies to individual space entitlements.

A 5. Asnatural flow recedes, reservoir storage rights (which are gena'ally later in time
than irrigation natural flow nghts) go out of priarity, and reservoirs stop acening stored water,
Reservoir storaga rights go out of priority typically sometime between April 1 and July 31,
depending on the magnitude of runoff, Once the reservoirs stop aceruing stors;ge, the Allocations
Program is nun to caloulate stored water allocations for individual space entitlements. The
United States Bureau of Reclamation provides a list of space entitlements in each reservoir to the
Watermaster and the Department. The A'Ilocaticm's Program computes storage water allocations
for these entitiements in Arrowrack, Anderson Ranch and Lucky Peal reservoirs simultaneousty
based on the paper fill of each reservoir. |

6. There are two different sitnations for which the Allocations Program caleulates
the z;mnunt of water that has been stored in each space entitlement:

2)  Ina year of low to moderate runoff, the paper fill in one or more of the Boise
River reservoirs may not fill to 100 percent of its storage right (or total allocated space). In this

type of year; the Allocations Program distributes the amount of the accumulated paper fill to all
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space entitlements proportionel to their entitlement, This is typically done sometime after April

1 when the reservoir rights cease to accumulate paper fill,

b)  Ina year of above average runoff, storage water may be physically reledsed from
the Boise River reservoirs carly in tho irrigation year to make space to store anticipated high
natural flows to provent flooding in the lowor Boise River below Lucky Peak Reservoir. This
ﬂoo& control aperation typically can ocpur anyﬁme from January through May.

7 When storagé is released for flood control, the paper fill of cach reservoir in the
Accounting i’rogram is not affected, and continues to increase until cach rosorvoir fills to 100
pcr.cent of its storage rigﬁt. I have oxamined accounting results for all years sinco the inception
of the use of the Accounting Program in 1986, As a result of this oxamination, I have found that
fdr years when system flood control operations have ocourred on the Boiso River, the paper fill of
all storage rights in Arowrock, Anderson Ranch and Lucky Peak resorvoirs has never failed to
initially fill to 100 percent.

8. As the flood control operation typically prbgresses, the reservoirs ceasc storage
releases and begin to physically refill, as the high runoffis t!flcn stored to prevent downstream
flvoding, The Accounting Program tracks the amount of natural flow stored during the refill
phase of a flood operation as “unaccounted for” storage. When the accumulation of
“upaccounted for” storage ends, the flood operation is completed. The end of flood operations
typically vecurs sometime from Apri] througﬁ July. Atthe end of a flood operation, ideally the
amount of “unaccounted for” storage will be equat to the amount of storage released for flood
control so that the amount of water stored physically in the reservoirs will be equal to the paper

fill, which fs 100 pércent ofthe storage right (or atlocaled Storage). If the “unaccounted for® ~
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-stora'ge is less than the storage released for flood conirol, .this shortfall is termed the “failure to
refill due to flood contrel.”

9, Atthe erid of the flood control operation the Allocations Program is then run to
calculate stored v}ater allocations for individual space entitlements. Again, the Allocations
Program computes allocations for all three Boise River reservoirs simultaneously using the paper
fill of each reservoir. In this system flood control situstion, the paper fill of Arrowrock Reservoir
and Anderson Ranch Reservoir remains at 100 percent of their storage right (0r allocated space).
‘The Allocations Program therefore allocates a full supply of s;ora:ge to all individual entitlements
in Arrowrock and Anderson Ranch reservoirs. From 1986 through 2007, there have beenten
years for which system floed control releases were made, I have examined these years and in all
cases, Arrowrock and Anderson Ranch entitlements received 100 percent allocation. The same
conclusion was reached by Mary Mellema in her Affidavit dated November 13, 2007,

10. Thepsap ér fill of Lucky Peak Reservoir used by thé Allocations Program is equal
to its'allocated space less any “failure to refill due to flood control.” This “shortfall” is
subtracted from Lucky Peak Reservoir paper fill because Lucky Peak Reservoir has the latest
water Tight priority of the three Boise River reservoirs, and Lucky Peak Reservoir is the primary
flood control facility. In the case where there is a “shorifall” in Lucky Peak Reservoir paper fill,
the Allocations Program allocates the fill in Lucky Peak as fqilowe:: If the shortfall is 60,000
acre-feet or less, all entitlements in Lucky Peak Reservoir receive 100 percent of their allocation
exoept for tllne Streamflow Maintenanco entitlement in Lucky Peak Reservoir, which receives an
amount cqual to its entitlement Iessl the shorifall. Additionally, ifthe shortfall is greater than

60,000 acre-feet, the sinount in excess of 60,000 acre-feet ia taken proportionally from all
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entitlements in Lucky Peak, including the remainder of tk;e étremnﬂow Maintenance entitlement,
11.  Storagein the Streamflow Mainfenance entitlement has always been released
beginning sometime in October after the end of the irrigation season in order to maintsin a flow
in the Boise River below Lucky Peak Reservoir. These Boise River storage releases continue
throughout the non-irrigation season (November 1 to April 1) untess flood control releases

preclude the need for such flow maintenance,

Fuither your affiant sayeth naught.
DATED this Dayof - 2008,
L :
Robert J. Sutter, P.E.
SUBSCRIBED AND SWORN to before me this Dny of » 2008,

Notary Public for Idaho
Residing at:
My Commission Expires:
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RONALD J. TENPAS

Acting Assistant Attomey General
Environment and Natural Resources Division
DAVID W. GEHLERT

Natural Resources Section

Environment and Natural Resources Division
U.S. Department of Justice

1961 Stont Street, 8% Kloor

Denver, Colorado 80294

Phone: (303) 844-1386

Fax: (303) 844-1350

Counsel for the United States

IN THE DYSTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

InRe SRBA )
)
Case No. 39576 ) Subease Nos, 63-3618
)
) AFFIDAVIT OF ROBERT J,. SUTTER
)
STATE OF IDAHO )
) ss.
County of Ada )

L, ROBERT SUTTER, bsing duly sworn upon oath, state as follows:

L. I am a registered Professional Engineer in the state of Idaho, Ywas employed as a
Water Resource Engineer in the Hydrology Section of the State of Idaho Department of Water
Resources from 1969 to 1995, Iserved as Hydrology Section Manager for the State of Idaho

Ijepamnent of Water Resources from 1995 to 2002,
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2. In 1986, T developed the Boise River Water Right Accounting computer program
(hereafier called ti;e “Accounting Program™) and the Boise Ri\;er Storage Alloca{tion computer
program (hereafier called the * Allocations Program') for the Boise River. These two programs
have been used by the Idaho Department of Water Resourceé (Department) and the Boiss River
Watermaster (Watermaster) to account for natural flow and reservoir storage water each and
every year since 1986, The Depgrtment rung both the Accounting'i’rogram and the Allocations
Program. However, the Departinent and the Watermaster work closely with each other,
exchanging information in an iterative manner while making all program runs. The Watermaster
nses the results of these programs to correctly deliver natural flow and storage water througﬁout
the year, 1have reviewed both the Accounting and the Allocations programs that Iare currently
being used by the Department and the Watermaster and have found both to be essentially the
same as when I left the Department in 2002.

3. For water right accounting purposes, the Del;artment uges an “irrigation year”,
which begins on November | and énds on October 31. It includes the non-irrigation season
period from November 1 to April 1 when reservoirs store water, as well as the period after April
1 when the irrigation season' begins, In many yeara reservoirs continue t-o store water into the
irrigntion season, sometimes s late as July,

4, Typically the Assounting Program is first run sometime betweer Fobruary and
April for the time poriod beginning Novembor 1, the first day of the irrigation year. For cach day
after November 1, the Accounting Program caleulates the amount of water that is credited to each
of the Bois¢ River Reservoirs, Arrowrock, Anderson Ranch and Lucky Peak, accdrding to their

respective storage rights. The accumulated amount of storage credited to each reservoir storage
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right is often termed “payer fill”, as opposed to the measured contents of the reservoir, which is
termed “physical £ill”, Tht;, physical fill in a reservoir seldom equals the paper fill because:

) the system (Arrowrook, Anderson Ranch, And Lucky Peak reservoirs) storage fill and use is
not reconciled until the end of the irrigation year; and b) the three Boise River reservoirs are
operated as a system and therefore storage water credited “on paéer" to one reservoir can
physically be stored in a different reservoir, The Accountin'g Program only accounts for the fill
of the reservoir storage right. The Accounting Program does not caleulate the atnount of storage
water that acerues to individual space entitlements.

5. As natural flow recedes, reservoir storage rights (which are generally later in time
than irrigation natural flow rights) go out of pn’oﬁty, and reservoirs stop accroing stored watex;.
Reservoir storage rié,hts go out of priority typically sometime between April 1 and July 31,
depending on the magnitude of runoff. Once the reservoirs stop accruing storage, the Allocations |
Program is run to caleulate stored water allocations for individual space entitlements, The
United States Buraau of Reclamation provides a list of space entitlements in each'reservoir to the
Watermaster and the Department. The Allocations Program computes storage water allocations
for these exltiﬁements in Arrowroék, Anderson Ranch and Lucky Peak reservoirs simultaneously
based on the paper fill of each reservoir,

6. There are two differe:.at situations for which the Allocations Program calculates
the amount of water that has been stored in each épace entitlement:

2)  Inayear of low to moderate runoff, the paper fill in one or more of the Boise
River reservoirs may not fill to 100 percent of its storage right (or total allocated space). In this

type of year, the Allocatiohs Program distributes the amofint of the accumulated paper fill to all
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space ontitloments proportional to their entitlement. This is typically done sometime after April
1 when tho reservoir rights cease to accumulate paper fill. .

b))  Inaycar of above average runoff, storage water may be physically teleased from
the Boise River reservoirs early in the irrigation year to make space to store anticipated high
natural flows to prevent flooding in the lower Boiso Rivor bolow Lucky Poak Reservoir. r’l‘ln's
flood control operation typically can cocur anyfime from January through May.

7. When storage is released for flood control, the paper fill of each reservoir in the
Accounting Program is not affected, and confinues to increase until cach reservoir fills to 100

percent of ils storage right. 1 have examined accounting resuits for all years since the inception.

. of the use of the Accounting Program in 1986. As a result of this cxamination, I have found that

for years when sys‘tem flood 'control‘opcraﬁons' havé oceurred on the Boisoe River, the paper fill of
all storage rights in Arrowsock, Andersoﬁ Ranch and Lucky Peak rescrvoirs has never failed to
initially £l to 100 percent.

8, As the flood confrol operation typically progresses, the reservoirs ceass slorage
roleases and bogin to physically refitl, as the high runoff is then stored to prevent downstream
fooding. The Accounting Program tracks the amount of natural ﬂﬁw stored during the refili

phase of a flood operation as “uuaccounted for” storage.” When the ascumulation of

“unaccounted for” storage ends, the flood operation is completed. The end of flood operations

typically ocours sometime from April through July. Al the end of 2 flood operation, ideally the
amount of “unaccounted for™ storuge will be equal to he amount of storage released for flood

control so that the amount of water stored physically in the reservoirs will be equal to the paper

- fill, which is 100 percent ofthe'storage right (6r allocated storage). If the “unaccounted for*
t

Alffidavit of Robert J, Sutter —page 4



PN g

storage is less than the. storage released for flood control, this shortfall is termed the “failure to

feﬁll due to flood ¢ontrol,”

9, Afthe end f the fload cofitrol opeiation the A]locatio-ns Program is then tun to

caloulate stored water allocations for individual space entitlements, Again, the Allocations

Program computes allocations for all thres Boise River resexvoirs simultaneously using the paper
fill of each reservoir, In this system flood control situation, the paper fill of Arrowrock Reservoir

and Anderson Ranch Reservoir remains at 100 percent of theif.storage right (or allocated _space).

The Allocations Program therefore allocates a full supply of storage to all individual entiflements

in Arrowrock and Anderson Ranch reservoirs, From 1986 through 2007, there have been ten
years for which system flood control refeases were made, Ihave examined thege yearg and in all
cases, Amrowrook and Anderson Ranch entitlements received 100 percent allocation, This is

November 13, 2007,

consistent with the table ot the end of Parngraph 5 in the Affidavit of Mary Mellema dated

10.

The paper fill of Lucky Peak Reservoir used by the Allocations Program is equal

to its allocated spnce less any “failure to refill due to flood control.” This “shortfall” is
subtracted from Lucky Peak Reservoir paper fill becanse Lucky Peak Reservoir has the Jatest
water right priority of the three Boise River reservoirs, and Lucky Peak Reservoir is the primary
flood controt facility. In the case where there is a “shortfall” in Lucky Peak Reservoir paper fill,
the Allocations Program allocates the fill in Luoky Peak as follows: If the shortfall is 60,000
acre-feet or less, all entitlements in Lucky Peak Reservoir receive 100 percent of their allocation
except for the Streamflow Maintenance entitlement in Lucky Peak Reservoir, whjch receives an

atnount equal to its entitleniont less the shortfall.” Additionally, if the shortfall is greater than -
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60,006 nore-feet, the amount in exccas of 60,000 acre-feet is taken proportionally from all
entitlementa in Lucky Peak, including the remainder of the Streamflow Maintenance entitlement.
" 7. 7 Storage in the Streamflow Maintenance entitlement has always boin elmei]
boginning sometime in Ooctober after the end of the irrigation scason in order to maintain a flow

in the Boise River below Lucky Peak Rescrvoir, These Doise River storage rcls'ziscs continue
throughout the non-irrigation scason (November 1 to April 1) unless flood control releases

preclude the need for such flow maintenance.
Further your affiant sayeth naught,

DATED this Day of 2008.

Raobert J. Sutter, P.E.

SUBSCRIBED AND SWORN to before me this Day of , 2008.

Notary Public for Idahio
Residing af:
My Commission Expires:
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From: Robert J Sutter <bsuller@juno.com>
To: D >

Co: EMC b

Date: Thu, 7 Feb 2008 14:04:42 -0700
Subject: Another Drafl

‘ Dave, )
| have undedined the changes in this draft. Also itwas 1986 when we fitst did the accountng. Also my comments on Many's affidavit
Hops wa are getting closer.
Bob
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RONALD J. TENPAS .

Acting Assistant Attomey General
Environment and Natural Resources Division
DAVID W. GEHLERT

Natural Resources Section

Environment and Natural Resources Division
U.8. Departraent of Justice

19561 Stout Street, 8" Floor

Denver, Colorade 86294

Phone: (303) B44-1386

Fax: (303) 844-1350

Counsel for the United States

. INTHE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

TnRe SRBA )
) .

CaseNo. 39576 ) Subcase Nos. 63-3618
) 5
) AFFIDAVIT.OF ROBERT J. SUTTER
)

. STATE OF IDAHO )
h ) ss.
County of Ada )

1, ROBERT SUTTER, being duly swom upon oath, 'state as follows:

1. Iam a registered Professional Engincer in the state of Idaho, I was employed asa
Water Resource Engineer in the Hydrology Section of the State of Idaho Department of Water
Resources from 1969' to 1995, I served as Hydrology Section Manager for the State of Idaho

Diepartment of Water Resources from 1995 to 2002,
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2. In 1986, I developed the Boise River Water Right Accounting computer program

(hereafter called the “Accounting Program™) and the Boise River Storage Allocation computer

' prerafn (hereafier called the “Allocations Program™) for the Boise Riv‘ef. These two programs

have been used by the Idaho Department of Water Resources (Department) and the Boise River
‘Watermaster {Watermaster) to account for hatural flow and reservoir storage water each and
every year since I9§6. The Depattment runs both the Accounting Program and the Atlocations
Proaram, However, the Department and the Watermaster work closely with each gth&,
exchanging information in an ite;atixg manner while making all program rung, The Watermaster

uses the results of these pr s to correctly deliver natural flow and storage water throughont

the venr. I have rovicwed both the Accownting and the Allocations programs that are currently

bein by the Department and the Watermasler and have found both to be essential
same as when I lcft the bggamncnt in 2002,

3. For water right accounting purposes, the Depariment uses an *irigation year”,
which begins on November | and ends on Oclober31, It includes the non-irrigation season \
period from November 1 to April 1 when resurvoirs store water, as well as the period afler April
1 when the i'rriéation season begins, In many yeurs reservoirs continue to store water into the
irrigation scason, sometimes as late as July,

4, Typically the Accouniing Progran is first run sometime between Febm@ and
Aprl for the time period Luginning November 1, the first day of the irrigation year, For each day
after Novmnbcr 1, the Accounting Program calculates the amount of water that is credited to each

-of the Boise River Reservuirs, Arrowrock, Anderson Ranch and Lucky Peak, according to their

respective storég? rghts. The accumulated amouat of storaée credited to each reservoir storage
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right is often termed “pa;)er‘ﬁll", as opposed to the measured contents of the reservoir, which is
termed “physical fill”. The physital fill in a reservoir seldom equals the paper fill because:

a) the system (Arrowrock, Andersoni Ranch; And Lucky Peak reservoirs) storage 1] and use is
not reconciled until the end of the irvigation year; and b) the three Boise River reservoirs are
operated as a system and.theref'nre. storage water credited “on paper™ to one reservoir can
;;\hysically be stored in a different reservolr. The Accounting Program only accounts for the fill
of the reservoir storage ti gh£ The Accounting Program ducs_not calculate the amount of storage
water that acories to individual space entitlements.

5. As natural flow recedes, reservoir storage rights (which are generally fater in time
than ifrigation natural flow rights) go out of priority, and reservoirs stap accruing stored water.
Reservoir storage rights go out of priority typically mmetirqe hetween April 1 and July 31,
depending on the magnitude of noff. Onee the reservoirs stop aceruing storage, the Allocations
Program is run {o calculate stored water allocations for individual space entitlements. The
Unitefl States Bureau of Reclamation provides a list of space entitlements in each reservoir to the
Watermaster and the Department. The AHacations Program computes storage water allocations
for these entittements in 'Anpwmck, Anderson Ranch and Lucky Peak reserveirs simultancously
based on the paper fill of each reservoir.

6. There are two different situations for which the Allocations Program calculates
the amount of water that has been stored in each space entitlement:

)  Inayear of low to moderate runoff, the paper fill in one or more o.f‘ the Boise
River reservoirs may not fill to 100 percent of is storage right (or total allocated space). In this

type of year, the Allocations Program distributes the amount of the accumulated paper fill to all
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space entitlements proportional to the magnitude of their entillement. This is ty;iically done
sometime sfter April 1 when the reservoir rights cease to accumulate paper fill,
b)  Inayear of shove average runoff, storage water may be physically released from

the Boise River rescrvoirs early in the irrigation year o muke space to store anticipated high

‘natural flows to prevent flooding in the lower Boise River below Lucky Peak Reservoir. This

flood control operation typically can occur anytime from January through May, When storage is
released for flood control, the paper fill of each reservoir in the Accounting Program is not

affected, and continues to increase until each reservoir fills to 100 percent of its storage right. I

have examined accounting results for all years singe the inception of the use of the Accounting

DProgramin 1986. As a result of this examinstion, I have found that for years when system flood

control operations have occurred on the Boise River, the paper fill of all storage rights in
Arrowrock, Anderson Ranch and Lucky Peak reservoirs has never failed to inittally fill to 100
percent. As the flood control operation fypicully progresses, the reservoirs cease storage releases
and begin to physically refill, as the high runoff is then stored to prevent downstream flooding.
The Accounting Program tracks the amount of natural flow stored during the refill phase of a
flood operation as “aunaccounted for” storage. When the accumulation of “unaccounted for”
storage ends, the flood operation is completed. The end of flood operations typically occurs
sometime from April through July. Al the end of a flood operation, ideally the amount of
“unaccounted for storaée will be equal fo the amaunt of storage released for flood control so
that the amount of water stored physically in the reservoirs will be equal to the paper fill, which

is 100 percent of the storage right (or allocated storage). If the “unaccounted for” storage is less

-~ ‘than (1§ slorags released for {16dd control, this shortfall & termed the “failure to refill due to
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Nood conirol”. At the end of the floed ¢control operation the Allocations Program is then run to
calculate stored water allocations for individual space entitlements, Again, the Allocations
Program computes allocations for all fhreo Doise River reservoirs simultancously wsing the paper
fill of vach reservoir, In this system fload control situation, the paper £ill of Amowrock Reservoir
and Anderson Ranch Reservoir will be 100 p&rccnt of their storage right (or allocated space).

The paper 61 of Lucky Peak Reservoir used by the Allocations Program is equal to its allocated‘
space less any “failure to refill due to flood control”, This “shortfall” is subfracted from Lucky
Peak Reservoir paper flil because Lucky Peak Reservoir has the latest water right prierity of the

three Boise River reservoirs, and Lucky Peak Reservoir is the primary flood control facility, In

. the case whero thers is a “shortfall” in Lucky Peak Reservoir paper fill, the Allocations Prdgram

énocates the fiff in Lucky Peak as follows: Ifihe shortfall is 60,000 acre-fect or less, all
enlitlsments in Lucky Peak Reservoir receive 100 percent of their allocation except for the
Streamilow Maiutenancé entitlement in Lucky Peak Reservoir, which receives an amount cqual
to their entitlement less the shortfall, Additionally, if the shortfal is grca.tcr than 60,000 acre-
fegl, the amount in excess qf 60,000 acre-feet is taken proportionally from all entittements in
Lucky Peak, including the remainder of the Streamflow Maintenance entitlement,

7. The amount of stored water that is atlocated to the Lucky Peak Reservoir
Streamflow Maintenance entitlement has always been released in October after the end of the |
irrigation season in order lo muintain a flow in the Boise River below Lucky Peak Reservoir,
These Boise River sloruge releases continue throughout the non-irrigation season (November 1 to

April 1) unless flood conlrol releases preclude the need for such flow maintenance.
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Further your affiant sayeth naught,
- - DATED this; -~ Dayof - 2008.
Robert J. Sutter, P.E,
SUBSCRIBED AND SWORN to hefore me this Day of , 2008,
Notary Public for Idaho
Residing at:

My Commission Expires:
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Memo

"To: ' David Gehlert

From: Bob Sutter
Subject:  Mary Melfema Affidavit

Date: Feb 7, 2008

| have reviewed the Affidavit of Mary Mellama (SRBA Subcase Nos, 63-3618)
dated November 13, 2007 and have the following comments,

1) The statement in Paragraph 4 " At this ime any shorlages due to flood
control operations in the Boise Profect that need to be made up to the various
Reclamation contraclors In Anderson and Arrowrock, pursuant lo the 1985 Water

‘Control Manual and contracts, ogeurs,” s not relevant and does not occur under

the accounting procedures put in place in 1986. This may have occurred prior to
19885,

2) The table at the end of Paragraph 5 should be titled “Amount of Space
not Filled in Lucky Peak Reservolr Due to Flood Control” rather than "Amount of
Space not Filied In Anderson and Arrowrock”. 1 belleve taking the difference
between the total of space entitlements in Lucky Peak and the storage ailocated
o Lucky Peak derived these numbers, Ut should be noted that these numbers
may have been based on physical contents of Arowrock and Anderson Ranch
prior to 19886, but not after 1986 when the computer accounting procedures were
putin place.
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From: Robert J Sulter <bsulter@junc.com>
To: David.Gehled@usdol.gov

Date: Thu, 7 Feb 2008 09:25:33 -0700
Subject: Revised Revised Affidavit

Dava,

Heraitis. I'm stili not sure about the wording. | think thare maybe a reference ta the Balse River thet yvou suggested adding
somewhere, but 1 couldn't remember where. Let me know.

{ am headed lo IDWR this morning to double check on some things.
Bob

On Wad, 8 Feh 2008 14:18:06 -0500 "Gehlert, David (ENRD)" <Davld Gehlett@usdoj.aoe> wittes:
> Thanks Bob. I'lltake a lock at your revised draft and give you a .

> call

» ASAP. Dave

-
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RONALD J, TENPAS

Acting Assistant Attorney General
Environment and Natural Resources Division
DAVID W. GEHLERT

Natural Resources Section

Buvironment and Natural Resources Division
U.S. Department of Justice

1961 Stout Street, 8% Floor

Denver, Colorado 80294

Phone: (303) B44-1386

Fax: (303) 844-1350

Coungel for the United States

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

TnRe SRBA )
) .

Case No. 39576 ) Subease Nos. 63-3618
)
}  AFFIDAVIT OF ROBERT J. SUTTER -
)

STATE OF IDAHO )

‘ ) ss.
County of Ada )

1, ROBERT SUTTER, being duly sworn wpon oath, state as follows:

1. 1am a registered Professional Engineer in the state of Idaho. [ was employed as a
Water Resource Bngineer in the Hydrology Section of the State of Idaho Department of Water
Resources from 1969 to 1995. 1served ag Hydrology Section Mgnager for the Sta}e of Idaho

“Department of Water Resources from 1995 to 2002,
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2. In 1985, 1 developed the Boise River Water Right Accounting computer program
(hereafier called the “Accounting Program™) and the Boise River Storage Allocation computer
prograin (hereafter called the “Allocations Program®) for the Boise River. Thess two programs
have been used by the Boise River Watermaster (Watermaster) and the Idaho Department of
Water Resources (Department) to account for :;atural flow and reservoir storage water each and
every year since 1-985. Over the course of the yeat, sither the Watermaster or the Depariment
runs t:he Accounting Program. Typically the Watermaster rums the Accounting Program for the
more routine time periods during the irrigation season, while the Department runs tho more
complex periods, such as the first run of the year. The Department almost always runs the
Allocations Program. However, the Watermaster and the Depertment work cfosoly with cach
other, exchanging information in an iterative manner while making afl program runs. Ihave
reviewed both the Accounting and the Allocations programs that ar§ cutrently being used by the
Watermaster and the Department and have found both to be essentially the same as when I left
the Department in 2002,

3. . For waterright accounting purposes, the Department usos an “irrigation year*,
which begins on November 1 and ends on October 31, It includes the non-irrigation season
period from November I to April 1 when reservoirs store w.uter, as well as the period after April
1 when the irrigation season begins. In mauny years reservoirs continue to storc water int(.J the
irrigation season, sometimes as late ag July. :

4, Typically the Aceounting Program is first run sometime between Febma:y and
Apnil for the ﬁﬁe period.beginning November 1, the ﬁrst. day of the imigation year. For cach day

after November, therAccounting Program calculates the amount of water that is credited 1o each
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of the Boise River Reservoirs, Arrowrock, Andersan Ranch and Lucky Peak, according to their
rcspectiv‘e storage rights, The accumulated amount of storage credited to each reservoir storagé
right is ofteni termed “paper fill”, as opposed to the measured contents of the reservoir, which is
termed “physical ﬁll’;, The physical fill in a regervoir seldom equals the paper fill because:

a) the system (Arrowrock, Anderson Ranch, And Lucky Peak reservoirs) storage £ill and use is
not reconciled until the end of the irrigation year; and b) the three Boise River reservoirs are
operated as a system _and therefore storage water credited “on paper” to one reservoir can
physically be stored in a different reservoir. The Accounting Program only accounts for the fill
‘of the reservoir storage right. The Accounting ?rogram does not calculats the amount of storage
water that accrues to individual space entitlements.

5 As natural flow recedes, reservoir storage rights (which are generaily later in time
than irrigation natural flow rights) go out of priority, and reservoirs stop aceruing stored water,
Reservoir storage rights go out of priority typically sometime between April 1 and July 31,
depending on the magnit;ude of runoff. Once the reservoirs stop accruing storage, the Allocations
Program is run to calenlate stoved water allocations for individual space entittements, The
United States Bureau of Reclamation provides a list of space entitlements in each reservoir to the
Watermaster and the Department. The Allocations Program computes storage water allocations
for these entitlements in Arrowrock, Anderson Ranch and Lucky Peak reservoirs simultaneously
hased on the baper fill of each reservoir,

8. There are two different situations for which the Allocations Program calculates

the amount of water that has been stored in each space entitlement:

we= - ) Ineayearof low tomoderate ranoff, the paper fill in one or more of the Boige
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River reservoirg may not fill to 100 percent of its storage right (or total allocated space). In this

typs of year, the Allocations Prugrém distributes the amount of the accumulated paper fill to all

' spacb entitloments propuﬂidnal to the magnitudd of their entitlement, This is typically done

. somectime afler April 1 when the reservoir rights cease fo accumulate paper fill.

b) In a year of above average nmoff, storage water may be physically relsased fiom
the Boise River veservoirs early in the irrigation year to make space to store anticipated high
natural flows to prevent flooding in the lower Boise River below Lucky Peak Reservoir. This

flood control operation typically can oocur anytime from Januwary theough May, When storage is

released for flood control, the papor fill of each reservoir in the Accounting Program is nol

affected, and continues to increasc until each reservoir fills to 100 percent of ils storage right.

Since the inception of the use of the Accountiilg, Program in 1985, for yeurs when flood control

6pcrations have occusred on the Boise River, the paper fill of all storage dghts in Arrowrack,
Anderson Ranch and Lucky Peak reservoirs has never failed (o inilially 61l to 100 percent. As
the flood control opsration typically progresses, the reservoirs cease storage releases and begin lo
physically refill, as the high nmoffis then stored to prevent downstreamn flooding, The
Accounting Program tracks the amount of natural flow stored during the refill phase of a flood
operation as “unaccounted for”” storage. When the accumulation of “ynaccounted for” storage
ends, the [lood operation is completed. The end of fuoed vperations typically oucirs somstime
from April through July. At the end of a flood operation, ideally the amount of “unaccounted

for" storage will be equal to the amount of storage reicased for flood control so that the amount

" of water slored physically in the reservoirs will be equal to the paper fill, which is 100 percent of

the stotage right {or allocated storage). If the “unaccounted for” storage is less than the storage
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released for flood control, this shortfall is termed the “failure to refill due to flood control”, At
the end of the flood control operation the A]Jo.éations Program is then run to caleulate stored
water allocations for individual gpace entitlements. Again, the Allocations Prom cbrﬁputes -
allocations for all three Boise River reservoirs simultaneously using the paper fill of each
reservoir. In this flood control situation, the paper fiil of Arrowrock Reservoir and Anderson
Ranch Reservoir will be 100 percent of their storage right ‘(c\.r allocated space). The paper fill of
Lucky Peak Resx’;rvoir used by the Allocations Program is equal to its allocated space less any
“faihire tq refill due to fh::od éontrol”. This “shortfall” is subtracted from Lucky Peak Reservoir
paper fill because Lucky Pesk Reserveir has the Iatest water right prion’ty of the three Boise
River reserveirs, and Lucky Peak Reservoir is the primary flood control facility, In the onse
whers there is a “shortfall” in I.:ucky Peak Reservoir paper fill, the Allocations Program allocates
the fill in Lucky Peak as follows: If the shortfall is 60,000 acre-fest or less, all entitlements in

- Lucky Peak Resei;voir receive 100 percent of their allecation except for the Streamflow

- Maintenance entitlement in Lucky Peak Reservoir, which receives an amount equal to their
entitiement less the shortfall, Additionally, if the shortfall is greater than 60,000 aore-feet, the
amount in excess of 60,000 acre-feet is taken proportionally from all entitlements in Lucky Peak,
including the remainder of the Streamflow Maintenance en{itlement.

7. The amount of stored water that is allocated to the Lucky Peak Reservoir
Streamflow Maintenance entitlement has always been released in October after the end of the
irrigation season in order {0 maintain o flow in the Boise River below Lucky Peak Reservoir.
These Boise River storage releases continue throughout the non-irrigation season (November 1 to

- Aprl 1) unless flood control releases preclude the need for such flow maintenance,
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Turther your afffant sayeth naught.

DATED this Day of 2008, -

Robert 1. Sutter, P.B.

SUBSCRIBED AND SWORN to before me this Day of , 2008,

Notary Public for Idaho
. Residing at: _,
My Commission Expires:
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RONALD J. TENPAS

Acting Assistant Attorney General
Environment and Natural Resources Division
DAVID W. GEHLERT

Nahiral Resources Section
Environment and Natural Resources Division
U.S. Department of Justice

1961 Stout Street, 8™ Floor

Denver, Colorado 80294

Phone: (303) 844-1386

. Fax: (303) 844-1350

Counsel for the United States

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN ARD FOR THE COUNTY OF TWIN FALLS

InRe SRBA )
) ,

Case No. 39576 ) Subcase Nos. 63-3618
)
) AFFIDAVIT OF ROBERT J. SUTTER
} .

STATE OF IDAHO )

. ) ss.

County of Ada )

- I, ROBERT SUTTER, being duly sworn upen oath, state as follows:

1. Iama registeied Professional Engineer in the state of Idaho. I was employed as a
Water Resource Bngineer in the Hydrology Section of the State of Idaho Department of Water
Resources from 1969 to 1995. 1served as Hydrology Section Manager for the State of Idaho

Department of Water Resources from 1995 {o 2002,
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2 In 1985, I developed the Boise River Water'Rj ght Accounting computer program
(hereafter called the “Accounting Program™) and the Boise River Storage Allocation computer
program (hereafter called the “Allocations Program®) for the Boise River. These two programs
have been used by the Boise River Watermaster (Wate.rmgster) and the Idaho Department of
Water Resources (Department) io sccount for natural flow gnd reservoir storage water each and
eveky year since 1985. Typically the Watermaster and the Department run the Accounﬁng
Program, and the Department runs the Allocations Program. However, ail program yuns are 4
joint effort between the Watermaster and the De}i&rtment. I have reviewed both programs and
have found both to be essentially the same as when I left the Department in 2002,

3. The “inigéﬁon year” begins on November 1 and ends on October 31. It includes
tﬁe non-irrigation season period from November 1 to April 1 when reservoirs acerue storage
water, as well as the period after April 1 when the irrigation season beéins. In m;.ny years
Teservoirs continue to accrue storage water in to the irrigation season after April 1, sometimes as
late as July, | |

4. Typically the Accounting Progfam is first run sometime between February and
April for the time period b_eginning November 1, the first day of the imrigation year. For each day
after November 1, the Accounting Program caleunlates the a;nmmt of water that ig credited to each

of the Boise River Reservoirs, Arrowrock, Anderson R_anéh and Lucky Peak, according to their

respective storage rights. The accumulated amount of storage credited to each reservoir storage

right is often termed “paper £ill”, as opposed to the measured contents of the reservoir, which is
termed “physical fill”. The physical fill in a reservoir seldom equafs the paper fill becanse:

a) the aceounting program does not subiract storage uses from the paper fill; and b) the three
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Boise River reservoirs are operated as a system and therefore storage water credited “on paper”
to c;ne reservoir can physically be stored in a different reservoir. The Acgountiné Program only
accounts for the fill of the reservoir storage right, and does not caloulate the amount of water that
~ accrues to individual space entitlements. |
5. As natral flow recedes, reservoir storage rights (which are generally later in time
than irrigation rights) are cut, and reservoirs stop accruing stored water. Reservci_rs stop accruing
storage water typically during the period April 1 to July 31, depending on the magnitude of
runoff. Once the reservoirs stop aceruing storage, the Allocations Program is run to caleulate
stored water allocations for individual space entitlements. The United States Bureau of
Reclamation provides a list of space entitleraents in each reéervoir to the Watermaster and the
Department. The Allocatipns Program computes these entitlements for Arrowrock, Anderson
Ranch and Lucky Peak reservoirs simultaneously based-on the paper fill of each reservoir.
v 6. There areltwc differe;}t situations for which the Allocations Program calculales
the amount of water that has been stored in each space enfitlement:
a)  Inayear of low to moderate runoff, the paper fill in one or more of the Boise
River reservoirs may not fill to 100 percent of its storage right (or toial allocated space). In this
- type of year, the Allocations Program distributes the amount of the accumulated paper fll fo all
space entitlements proportional to the magnitude of their entitlement, This fs typically done
sometime after April 1 when the reservpir' rights cease fo accamulate paper fill, |
b) In a year of above average runoff, storage water may be physically released from
the Boise River reservolirs early in the imigation year to make space to store anticipated high |

natural flows to prevent flooding in the lower Boise River below Lucky Peak Resgrvoir. This
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flood confrol operation typically can occur anytime from January through May. When storage is

released for flood control, the paper fill of each reservoir m the Accounting Prograi‘n is not

' affected, and continues to increase until each reservoir fills to 100 percent of iis storageright. In

years when flood control operations have occurred on the Boise River, the paper fill of
Arrowrock, Anderson Ranch and Lucky Peak reservoirs have naver failed fo initially fill to 100
percent. As the flood control operation typically progresses, the reservoirs cease storage releases
and begin to physically feﬁll, as the high runoff'is stored ‘to prevent downstream flooding. The
Accounting Program tracks the amount of natural flow stored during the refill phase of a flood
operation as “unaccounted for” storage. When the accumulation of “unaccounted for storage
ends, the flood operatio-n is completed, The end of flood operations typically occurs from April
through July. Atthe end of a flood operation, ideally the amount of “unaccountéd for” storage
will be equal to the amount of storage released for flood control so that the amount of water
stored physically in the reservoirs will be equal to the papef fill, which is 100 percém of the
storage right (or allocated storage). If the “unaccounted fo:';’ storage is less than the storage
released for flood control, th-is shortfall is termed the “failure to refill due to flood control”, At
the end of the flood control operation the Allocations Program is then run to caleulate stored
waler allocations for individual space entitlements, Again, the Allocations Program computes
allocations for all three Boise River reservoirs simultanéousiy using the paper fill of each
reservoir. In this flood control situation, the paper fill of Arrowrock Reservoir and Anderson
Ranch Reservoir will be 100 perc‘:ent of their storage right (or allocated space), The paper fill of
Lucky Peak Reservoir used by the Alloeations Program is equal to its allocaled space less any |

“failure to refill dite to flood control”. This “shortfall” is subtracted from Lucky Peak Reservoir
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. paper fill because Lucky Peak Reservoir has the latest water 'n'ghf of the three Boise River

réservoirs, and Lucky Peak Reservoir is the primary flood control facility, There are two

- different procedures used in the Allocations Program to account for the “shortfall” in Lucky Peak -

Reservoir paper fill. First, if the shortfall is 60,000 acxe-feet or less, the shortfall is subtracted
from the Streamflow Maintenance account in Lucky Peak Reservoir and, as a result, all other
entitlements in Lucky Peak Reservoir receive 100 per_c_ent of their allocation. Second, if the
shortfall is greater than 60,000 acre-feet, the amount in excess of 60,000 acre-feet is taken
proportionally from all space entitlements in Lucky Peak, including the remainder Aof the
Streamflow Maintenance entitlement:

7. The amount of stored water that is allocated to the Streamflow Maintenance
entitlement is always released in October after the end of the irrigation season in order to
maintain a flow in the Boise River below Lucky Peak Reservoir. These releases continue
throughout the non-irrigation season (November 1 to April 1) unless flood control releases

preclude the need for such flow maintenance.

Further your affiant sayeth naught.

DATED this Day of 2008.

Robert J, Sutter, P.E.

SUBSCRIBED AND SWORN to before me this Day of 2008,

Notary Public for Idaho
Residing at: :
e My Commission Expires:
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RONALD J. TENPAS -
.Acting Assistant Attorney General
Environment and Natural Resources Division
DAVID W, CEHLERT
Natural Resources Section
Bnvironment and Matural Resources Division
U.8. Depariment of Justice
1961 Stout Streot, 8% Floor
Denver, Colorado 80294
Phone: (303) 844-1386
Fax: (303) 844-1350

Counsel for the Unlted States -

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL PISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

. InRe SRBA )
)
Case No. 39576 ) Subease Nos. 63-3618
o )
) AFFIDAVIT OF ROBERT J, SUTTER
)
STATE OF IDAHO )
}sa.
County of Ada )

| 1, ROBERT SUTTER, being duly sworn upon oath, state as follows:
1. 1 am a registered Professional Bngineef in the state of Idaho; Twas employed as a
‘Water Resource Engineer in the Hydrology Section of the State of Idaho Department of Water
Resources from 1969 to 1995. Iserved as Hydrolog}; Section Manager for the State of Idaho

Depmgxt of Water Resonrces from 1995 to 2002,
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2, In 1985, I developed a water right agcounting computer program and a storage

accounting computer program for the Boise River. These two programs have been used by the

. Boise River Watermaster to account for natural flow and reservoir storage water each’and every

year since 1985,

3. At the beginning of each irrigation year, November 1, the Watermaster runs the
water right accounting program using a daily time step. This program ealculates the amount of
water that is credited to cach of the Boise River Reservoirs, Arrowrock, Andorson Ranch and
Lucky Poak, according to their respecotive storage rights,  When the reservoirs have aconmulated
their maxinnnn credited water, the Boise River Watermaster runs the storage acem_mting program
to calculate stored water allocations for individual space holders.

4, In a year of low to moderate natural flow, the space in one or more of the Boise
River resuwoirs may not fil fo cépacity. In this ¢ase, individual spacc holders receive an amount
of slorage waler proportionat to their contracted space.

3. In n yeur of ubove average natural flow, storage water may be physically released
from the Boise River reservoirs early in the Irrigation year to make space to store anticipated high
natural flows to prevent flooding in the lower Boise River below Lucky'Peak. The storage water
credited to each reservoir, h'owe'var, fs not reduced, and continues to accumulate according to its
right unfil it fills to its storage right. The physicul space evacuated for flood control is later
refitled as high natural flow is stored to prevent downstream flooding. In such years all reservoir
storage accounts have never failed to fill to capacity.

6. In the case where the physical space of the Boise River reservoir system does not

completely refill, the first 60,000 acre-feet of failure to refill is removed from the accumulated
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i1l in the Streamflow Maintenance account in Lucky Peak Reservoir. All other accounts in
Lucky Peak Reservair then remain full. Should the fatlure to refill the Boise River system due to
flood éontrol be greater than 60,000 acre-feet, the amount in excess of 60,000 acre-feet is
distributed proportionally among all space holders in Lucky Peak, including the §treamﬂow
Maintenance account, Storage crédited to Arrowrock and Anderson Ranch reservoirs is

unaffected and therefore remains full.

Further yonr afﬁgnt gayeth nanght.
{
DATED this Day of 2008.
Robert 1, Sutter, P.E.
SUBSCRIBED AND SWORN to before me this Day of , 2008,
Notary Public for Idaho

Residing at:
My Commission Expires:
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FIGURE 1. Boise River Basin
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FOREWORD

In May 1974, Governor Andrus requested that the flood control

operations on the Boise River be reviewed and fhe possibilities for improved
operations examined. o

This report is a study of the fldod control operation of the Boise River.
The river system of dams and reservoirs is operated mainly for irrigation,
power, recreation and flood control; however, irrigation, power and recreation
uses are not discussed except as they relate to flood control management.

Present management ggreemen'ts, runoff forecast methods, and flood
froquencies are presented. The procedures which established the water releases
from Lucky Peak, Arrowrock and Anderson Ranch reservoirs are reviewed.

The report identifies problems, examines the potential of various

shernatives, and presents fééornmendations which wouid lead to improved
»pmllcn.
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FIGURE 3. Bolsa River Diversions and Drains
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INTRODUCTION

THE PROBLEM

-Boise River- flows are controlled by the federal system of reservoirs which were
constructed for irrigation, flood control, recreation, and power. Since completion of Lucky"
Peak Reservoir in 1954, flows have been almost completely regulated. A formalized flood
control procedure was instituted at that time which specified how the reservoirs were to be
managed during the flood control season. The system has operated successful!y with that
procedure. for about twenty years generally controllmg all floods to W|thm the ongInaI
objective of a reguiated flow of 6500 cfs through the city of Bolse.

Conditions have changed in the intervening years. More use is now made of lands along the:
river between Lucky Peak Dam and the mouth. {n some areas encroachments have been made
on the channel by levees, farming activities, roads, and home construction, Chanhel capacities
may also have changed from natural causes associated with the more com pleteflow regulation,

In recent years landowners along the river have frequéntly complained about high
flows during the springtime flood regulation period. Other complaints have been made

" about flows which were too low at times.

In response to these complaints Governor Arndrus requested a review of the reservoir
operation procedures, His memorandum of May 1974 to the Department of Water
Administration and the Water Resource Board (now consolidated into the Department of
Water Resources) Is quoted below,

"“Numerous Iandowners affected by the high levels of Boise River water have

contacted thls office-to determine whether a more efficient method might be
incorporated into the operation of the controlling reservoirs.

“Please conduct a comprehensive review of the procedures which established the
water releases from Lucky Peak, Arrowrock and Anderson Ranch reservoirs.

“Extremely low flows preceding recent high releases have drawn criticism to the
metHods employed in regulating the river flow. Landowners ask why releases of
Boise River water were not made at an earlier date last wmter in antlcipation of
this year’s high runoff.

“Make public the resuits of the review.”

HUTIREIRITS
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This report is in response to the Governor's directive. Following sections will describe.
"~ the Boise River system, i{s” opération, “and the poten*tlal for changes whlch may -alleviate
some of the downstream problems.

] Aspects of the operation not directly related to flood problems will be treated only to
the extent necessary to clarify flood control operations. Substantial information for this
report describing the system and its operation was obtamed from the Corps of Eng:neers
and Bureau of Reclamatlon, the operating agencies.

RELATED STUDIES
Other studies have analyzed present and alternative methods of management of the

Boise Riyer and adjacent land areas. Following are brief descriptions of recent studies which
are related to the subject of this report. These studies are in various stages of completion.

Boise Valley Re'giunal Water Management Study

This study is being conducted jointly by the Ada Council of Governments, Canyon

Development Council, and U. S. Army Corps of Engineers, Walla Walla District. It was "
.begun in 1973 and will be completed in June 1978. The study will develop plans for -

management of wastewater, recreation, and domestic water supply. In addition; programs
will be recommended for urban’ flood damage reduction.

Wastewater managément analyses wsH include studies. of various combinations of flow
augmemanon and wastewater treatment which meet’ Environmental* Protecuon Agency
and -State of Idaho water quality criteria, Resuits will include comparisons of waste toads,
recuired flows, and associated costs. Preliminary studies have been made to determine the
frequency of availability of flow from the unallocated space in Lucky Peak Reservoir.
Results indicate that when combined with the space allocated to the Idaho.Fish and Game
Department, a release from Lucky Peak of 120 cfs could be made during the non-irrigation
season in 95 percent of all years; and a release of 150 cfs could be made in 85 percent of all

years.

Boise Post Audit Hydrology Subproject

This study is part of a University of ldaho project entitled "*A Case Study of Federal
Expenditure on a Water and Related Land Resource Project, Boise Project, ldaho and
Oregon.” The project was funded by the Office of Water Resources Research for the fiscal
year 1974. The intent of the case study is to evaluate the social, economic, and physical
impact of the federally funded Boise Project. The Hydrology Subproject was organized to
provide background information on past and present water supply management and
hydrologic conditions. The information will be used to support later phases of the case

study.

The Hydrology Subproject draft réport was completed in June 1974, It contains
descriptions of runoff, flood frequencies, water rights, irrigation operations, return flows,
reservoir operations, and groundwater in the Boise drainage. The descriptions and data
contained in this study relate directly to a review of Boise River management and some of
the material is used in'this report. :
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"'—."l;ucky"i’éak'ﬂ'éﬁr and“ﬁake'-Eﬁyiro'ﬁrnentalT mpaet'smeraem S

) Thrs report is bemg prepared by the Corps of Engmeers for submisslon to Ihe Council

. on Environmental Qualrty The purposes of the report are to- descnbe the. enylronmental .
setting of Lucky Peak Reservoir, the irnpact of the. reservoir on the environment, and to-
examine possible alternatives of reservoir management A draft report was completed in .

March 1974 and comments from agencies,. organizatrons and - mdlv;duals have been
requested

A descrlptlon of the operatlon of Lucky Peak Reseryelr for rrngatron, flood control,
and recreation Is given in-the report. Impacts.of the operatjon-on recreation, water quality,
and animal life are discussed, Management alternatives presented by the report are:

{a} Do nothing; v e e T
(b} Use Anderson Ranch Reservoir storage to supplement Lucky Peak recreational
water levels; - v ok o -

(e} - Increase: dbwnstream f!ood control measures, .
{d) Yse:dead storage to dugment-winter flows;- '
{e) Supplement municipat-and-industrial water supplies. from Luc[-cy Peak storage
{f) Add Lucky Peak power generation capacity;
. {g) Coordinate Lucky Peak-levels'with flsh and wildlife requirements, :
: (h) Use weather modification techrnques to control runoff R

:- - The: draft statement re}ected the Iast two altematlves because of Inadequate data n
conmdering the other alternatives the tecomriiended course of action was fo:adopt the. first
alternative, or “continue with present operation, malntenance and management practices

-according to' the -existing system: agreement I .0t is stated: that- selectton of management
-‘alternatNes is irmrted by establlshed physrcal and cultural factors.

Boise Valley (Ada County) Levee Restudy

A continumg study lnitiated in 1973 thEs studv s an- evaiuatlon by the Corps of

-Engineers of-.the- present- levee system along Boise: River in- Ada County, -Alternative
- solutions. that are:to .be examined.are new and rebuilt:riverfront.levees; set-back’ levaes,

channel enlargement, flood ‘plain-management; flood Insurance. programs, and-no further

* action, -An increase in channel capacity: would affect the reservoir fload control operations;

therefore, decisions made as a result of this study will influence the entire river. system
management. Two public meetings have been held to present this study to the public and

:gainy input. No conciusrons have yet been reached The study is scheduled for completron in
- 1975. S . . L .

Flood Plain Information, Boise, Idaho and Vicinity

The tlood plain of the standerd project and intermediate regiona) floods from Barber
Dam to the Ada-Canyon County line are defined In this report. 1t was prépared by the Corps
of Engineers and completed in October 1967. The report contains descriptions of historic,
ﬂoods and therr effects. ‘ ;

The mtermedlate regional flood, having an average frequency of occurrehce of one in

100 years, was est:mated as 15, 000 cfs at BOISB The standard project f!ood whtch "can be



. expected from .the.most severe.combination.of meteorological condlﬂous," was astimated at
27,500 cfs at Boise. These discharges reflect upstream reservoir. regulatiori. Detailed maps

are included of the areas which would be inundated by these flows. No attempt was made to {m‘ 3

present alternatives for solving flood problems, as the report was intended for use as a gutde -
for land use controls by the city and county governments,

Fiood Hazard Report, Caldwell, 1daho and Vicinity

The- Corps of Engineers has recently initiated a study of flood prone areas along Boise
River through Caldwell, The study will be completed in 1974 and will present information
similar to that included in'*’Flood Plain Information, Boise, 1daho and Vicinity,"” = '

Sou’thwest Idaho Water Management Study

The Bureau of Reclamation's Southwest Idaho Water Management Study lncludas the
‘drainages of the Boise and Payette rivers and the lands north of the Snake River and west of
King Hill. The study will evaluate theg problems needs, and alternatwe solutions for
improved management of the water resources in thase areas,

One primary purpose of the study is to find means to more efficiently utilize the
storage and conveyance facilities of the river and .canal systems. This would include an
analysis of the current operating procedures and their effects on. flood control, storage.
.yields, recreation, and other uses. Canal systems will be studied to determine if current
functions, including the bypassing of some floodwaters, can be improved.

The study will mc!uda further analyses of the unallocated space in Lucky Peak{
Reservoir. Potential uses of this space, the possibility of more. extensive multiple use of =
present storage, and the effect on reservour regulation and/or downstream release procedures
will be evaluated.

Additional uses and needs for Boise River water include instream flows, water quality
flows, and municipal water supply. The méans which are finally adopted to satisfy these
needs could have an effect on the sequence of storing and releasing water. Transbasin
diversion, re-use of water, and exchanges in.water supplies are potential new water sources.
Urbanization in the Boise Valley may have created a significant water supply available for
exchange. These possibilities will be studied to ‘determine the best water management
-alternatives.

A status repart on the Water Management Study will be prépared in 1976. Alternatives
requiring early action will be identified and recommended for detailed study and/or possible
implementation. .

- “Lucky Peak Flow Maintenance Study

The Corps of Engineers has begun a study with the primary purpose of finding a
feasible plan to correct the Lucky Peak flow shutdown problem. The study will consider
.alternatives including passing water around, through and over Lucky Peak Dam, or any
_other alternatives' to maintain a flow below Lucky Peak. The study will also consider;
changing reservoir regulation emphasis in light of publie concern over downstream flooding. -
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Study of water ‘passage over or throtgh "LucKy Péak will inclodé consideration of
adding power generation. ‘Inclusion of power as a project purpose at Lucky Peak would -

necessitate study of a revised operation procedure and downstream reregulation. A cursory

consideration of raising the dam or adding spillway gates to increase storage capacity will -
‘also be made. Increased storage capability could be used for mcreased flood control, low

flow malntenance, and/or power-head.

A series of public meetmgs is being held to encourage pubhc participation The first of '.

"these was held on October 17th.
Environmentat Planning Report No. 8

This study is being conducted by the Ada Councll of Governments to provide
background information on-the water resources of Ada County for water quality planning.
Sections of the report on “'Potential Waste Water Sources’”” and “‘Water Use” have been
completed with a section on “Water Ouallty Monttormg" to follow

While the report focuses pnmari!y on waste water sources, discussion of the effects of .

regulation an water quality and aquatic Ilfg Is also included.
Current and Projected Recreational Demand on the_Lower Boise River

This study, which'is being prepared by Boise State University and the College of Idaho
for the Corps of Engineers is scheduled for completion in March 1975. An Interim Report

on review of literature, survey of spring and summer recreational -activity, and a general -~

population survey has been completed. The final report will include a fall and winter use

_assessment, projection of trends, and conclusions and recommendations.
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BASIN DESCRIPTION

The Boise River, a major tributary of the Snake River is part of the Columbia River
drainage system. The Boise River basin (Figure 1) can be divided into two general areas on
the basis of its topography. The lower watershed Includes the portion of the basin below

. Lucky Peak Dam end Is characterized by river bottom land, terraces, and. low rolling hills

with a few distmct mountains. The upper watershed is composed of steep mountains with a
highly dissected pattern of V-shaped valleys. :

 Total drainage area of the Boise River Basin is 4234 square miles with the upper basin
above Lucky Peak Dam having a basin area of 2650 square iniles. The principal water
courses flow In a westerly direction from headwaters in the Sawtooth Mountains about 200
miles to join the Snake River at river mile 391.3. The elevation ranges from about 2200 feet
at the mouth of the Boise River to 10,600 feet along the easterh boundarv of the basin in
the Sawtooth Mountains

Major tributaries of the Boise River and drainage areas are:

North Fork 382 square miles
Middle Fork 380 square miles
South Fork 1314 square miles
Mores Creek 426 square miles

‘The four tributaries comprisé about 97 percent of the drainage area above Lucky Peak
Dam and about 63 percent of the total drainage area of the basih, Streams. in the lower
watershed flow only during the spring and early summer.

- RUNOFF CHARACTERISTICS

The pattern of natural streamflows In the Bolse River is characterized by low flows~

from. late July through February, increasing flows during March, and high flows in April,

May, and June, Occasionally this pattern is interrupted by high flows of short duration

during the winter moriths caused by rainstorms. Flood flows would, without regulation by

reservoirs, oceur annually in the snowmelt runoff season which normally extends through
April, May and June.

The majority of the runoff is generated above Lucky Peak Dam. The yield from natural
runoff below Lucky Peak is minor as there are no perennial streams,- other. than irrigation

11
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__drains, which _enter the river. Records of.runoff-Have-been kept in the Vicinim.of--Lucky--
. Peak Dam since 1895. This location is usually identified as “‘rear Boise” or “at Diversion

Dam."

Natural runoff characteristics are shoWn on Flgure 2. Average dlscharge near BOISe is

about 2750 cfs or 2 million acre-feet per year, Maximum recorded mean dally discharge was -

35,600 cfs on June 14, 1896, and the maximum instantaneous discharge, estimated at
44,000 cfs without regulation, occurred on December 24 1964 The latter ﬂow resulted
from a short duration rainstorm.

 RESERVOIRS

There are four major reservoirs In the Bolse River system, which were federally

." constructed, and also some minor privately developed: reservoirs, The major reservoirs are

shown in the following table.

' 6apaeiw ' Construction
. Gross Active
Reservoir Stream . {ac-ft) ‘ {ac-_ft_) Agency . Year
Anderson Ranch S. Fork 493,200, 423,200. USBR 1945
Arrowrock Boiss R. 286,600 286,600 USBR - 1915
Lucky Peak Boise R.- 307,040 278,200 USCE 1954
Lake Lowell. - . Off-Stream 190,100 . 169,000 USBR 1908

' Reservoir Functions

The three Boise River reservoirs, Anderson Ranch, Arrowrock, and Lucky Peak, with

the off-stream reservoir Lake Lowsll, have evolved into a system operated for irrigation,

power, flood control, and recreation. Initially, with construction of Lake Lowell and
Arrowrack reservoirs, irrigation water supply was the primary purpose. With the addition of

- . Anderson Ranch Reservoir, the operation was extended to regulation for power production

and flood control, Lucky Peak Reservoir was justified primarily for flood control.

Reservoir Water Rights and Storage Allocations

The water rights that permit storage in the three Boise River reservmrs are listed as -

follows,

Date of Priority Reservair : ' Amount
January 13, 1911 . Arrowrock ' 8,000 cfs

June 25; 1938 ' Arrowrock/ _ 15,000 acre-feet
December 9, 1940 - Anderson Ranchl/ 493,161 acre-fest
April 12, 1963 , Lucky Peak?/ 307,000 acre-feet

U Licensed Rights, not included in the Stewart or Bryan Decrees.
2 License pending upon proof of beneficial use on or before March 20, 1975.

13

[ ey

aareaent



- -

'mamly far Irrigation water ‘supply. Contracts were then madg ‘between the Bureauand-

The storage rights shown above were obtamed by the U. 8. Bureau of Reciamation

vafious irrigation districts and canal companies for the stored water. These contracts are n%
water rights but do define the space allocations of water stored under the federal right ,-f
Space allocations in Anderson Ranch, Arrbwrock and Lucky Peak reservoirs are shown in’
Table 1.

TABLE 1
SPACE ALLOCATIONS IN BOISE FHVER RESERVOIRS 1974 STATUS
{acre-feat)

1 ' . Andsrson

f District or Company . Arrowrock - Ranch Lucky Peak
Bolse Project Board of Control - 232,871 359,934
Pioneer lrrigation District - T 21,018 25,682 16,000
Ridenbaugh Canal Company 3,832 : 15,137 | 35,000
Farmers Union Ditch Company 2,874 5,727 10,000

.Settlers Irrigation District o 1,778 5,810 10,000
Farmers Co-op Canal Company 1,227 )
Hillerest 1rrigation District 23,000 | .
Power ) : 5,200 .
Pioneer Ditch Company o 2,174 500
New Dry Creek Dltch Company 1,296 3,000
Boise Valley Ditch Company 961 2,500

‘ South Boise Mutual Company . B43 500 .
Capltol View Irrigation District 460 3{)0( o
Ballentyne Ditch Company , 376 1,300

. 1daho Fish and Gamg Department ’ ) 60,000
Eagle Island Water Company . ' : ‘ 7,650
Middleton trrigation Association ' - 6,380
Canyon County Water Company - 6,0G0
Middleton Mill Ditch Company ' . 4,620
Eureka Water Company No. 1 ’ v 2,800
Davis Ditch - ' . 1,600
New Union Ditch Company . 1,400
Bolse City Canal Company : © 1,000
Thurman Mill ; 800
Rossi Mill ) ‘ o 700
Unatlocated ) 116,250
TOTAL ACTIVE SPACE 286,600 423,200 278,200

IRRIGATION

The location_and names of major canals are indicated on Figure 3. The total capacity
of the more than 40 canals diverting water from the Boise River Is approximately 6700 cfs.

Boise Valley can be divided into three gener’ai irrigated areas. The largest is the Boise

Project which Is served mainly by diversion from the Main {New York) Canal. This canal .
diverts water from the Boise River at Dwarsmn Dam to |rragate the area above and be!o\ J
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Lake Lowell. Boise Project Is administered by the Boise ‘Project Board of Control, The

Bureau of Reclamation has estimated that 1973 gross crop value from the Project averaged

$62.50 per acre foot of water diverted.
The second area lies immediately north and south of tlie Boise River between Diversion’

‘Dam and the Snake River. This area includes older privately deve!oped irrigation districts

whlch divert directly from the river;

) The northwest portion of the valley Is Irrigated with water diverted from the Payette
River. Irrigation of this-area doés not signlﬂcantly affect flows of the Bmse Rwer and,

therefore, will not.be discussed in this report. -

Acreages and Water Use, ‘

The Boise Project can be divided into the upper and lower system. The'upper system,

116,300 acres, includes the area served directly from Boise River, mostly by the Main {New

York} and Ridenbaugh canals. The lower system, 50,600 acres, includes the area that
receives water after it has first been stored in Lake Lowell. The present average annual farm
delivery of the Boise Project is about 3.75 acre-feet per acre. The average annual diversion of
the Main {New York) Canal is about 925, 000 acre-fect. The normal maximum diversion rate
at the head of the canal Is about 2850 cfs:

The remainder of the canals diverting from the Boise River supply approximately
160,000 acres of land. The average annial diversion rate computed from total Hiversion
from the river, is six acre-feet per acre. Insufficient data exists to determine farm delivery
rates. Normal maximum diversion rates during the summer are 600 cfs from Diversion Dam
to Boise, 1400 cfs from Boise to Star, 850 cfs from Star to Notus, and 175 cfs from Notus
to Parma, The actual magnitude of the diversions has a great effect on Boise River ﬂows in
particular above Star, where diversions may range from zero'to 2000 cfs.

Divarsion Rights

The early water right decrées on the Boise River were preceded by many. court cases
involvihg claims of differént individuals and companies contending harm from the over-
allocation of the Boise River waters. Al decreed rights are now governed by the Stewart
Decree of 1806 and the Bryan Decree of 1929 which state the priorities, amounts and
procedures by which each canal receives water. These rights are administered by the Boise
River Watermaster who acts under the authority of the Department of Water Resources. The
Watermaster is responsible for the measurement and distribution of water according to all

decreed and licensed rights.

FLOOD FREQUENCY

Unregulated Floods

Natural or unregulated annual maximum daily discharges in excess of 20,000 cfs have
occurréd on 10 occasions since 1895 in Boise River at Diversion Dam, In most of the years,
the natural flow exceeded the amoynt which causes some flooding along Boise River under
present conditions, Winter rainstorms resulted in natural flows of 20,600 cfs and 44,000 cfs
in December 19565 and December 1964. Since winter rainstorm flood volumes are much less
‘than snowmelt flood volumes they are more easily regulated by the reservoirs, Raifistorm
floods are not included in the ﬂood frequency discussion which follows.

16
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ANNUAL SPRINGT!ME MAX!MUM ‘MEAN
DAILY NATURAL FLOW OF. THE BOISE HIVER

1895-1916, FJOWS are recorded maximums, Bpme River.near Boise.

1955-1973 Boise River near Boise + storage changes

-1917-1954 Boise River a; Dowlmg Ranch + Mores Creck near. Arrowrock + storage changes

16

Water " Flow ~ Water Flow

" Year Day {cfs) ~ Year ‘Day " {ofs)
1895 May6 - 7,800 . . 1935 May 25 - 9,500
1896 Jun 14 35,800 1836 Apr 24 19,790
1887 Apr 19 28,500 1837 May 6 7,700
1898 . Apr27 7,960 1938 May 2 19,290
1899 May 10 - 19,000 1938 May 1 8410
1900; - May 11 12,000 1940 May 13 9,870

. 1901/ May 16 - 13,900 1941 May- 27 8,860

- 1002 May 29 8,180 1942 ~May 27 10,690
1903 - b2 16,800 1943 Apr 18 25,040 °
1904 Apr s 19,700 1944 May.16 7,630 -
1805 Jun 2 © 6260 1945 May 5 11,640
1906 © May 12 8,710 -1946 Apr:18 18,810
1907 Apr 15 17,000 1947 May 9 13,840
1908 “Apr22 10,600 . .- 1948 May:29 15,260
1908 ©Juns 16;000 " 1948 -May 16 12;830
1410 - Mak22 - 116,680 . 1950 May 17 13;670
~1914 . “Jtih 13 15,100 1951, May.29 14,070 -
1912 Jun-9. - 15,600 1952 .Apr28:.: 23,430 £
1913 - May 28 13,360 . 1953 Apr 29 - 12,780 ¢ J
1914 "Apri6 11,300 1954 May 21 14,460 -~
1915 Apr 20 6,227 1955 Jun 10 10,480
1916 Jun 18 16,500 1956 May 25. - 22,950
1917 ‘May.15 17,850 1957 May 21 16,930

- 1918 ~Juw-34 12,600 1958 May.22 -21,750
1919 - May 30 111,580 1959 . May 16. - 97940
1920 - - “May18- +.+9;,620 1980 - May-13 11,840
11921 - ‘May 17 ~18;740 1961. May 27 7,830

- 1922 ; Ma\,‘ 26 18;170 18962 Apr21 -1 ,340
1923 -‘May 26 11,950 1963 » . -May-24 - 119480
1924 - May18 © 5,190 -1964 - - May:21 - - 10940
1925 ‘May 20 14,350 1965 Apr 28 . 20,850
1826 May 6 7,090 1966 May 10 8,220
1927 May 18 20,060 1967 May 25 15,600
1928 May 10 20 710 1868 Jun 4 7,050
1929 . May 25 8,370 1969 " Apr 24 , 15,930
1030 - May 30 7,560 ©.1970 May 28 14,850
1831 May 15 . 5,270 1971 May. 14 20,2560
1832 May.14 13,580 1872 Jun 2 19,600
1933 Jun 4 12,5610 1973 May 20 9,650
1934 Mar 30 6,160 1 974 . "May 9 18,600
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" The exceedence probab:lity of Linregu!ated annual maximum ﬂood discharges Is shown
graph:cally on Figure 4. The unregulated curve represents the percerit chanice of exceedence

. of various discharges at Diversion Dam without lipstream storage. For éxample, without

reservoir regulation a flow greater than 12,800 efs could be expected in 50.percent of the
years or on the average, once in every two years.

Regulated Floods
The dischargés sﬁo\}vn in Table 2 prfor td 19156 are identical to those that vx}ere actually

observed at Diversion Dam. After 1915, floods at Diversion Dam were regulated by storage
at Arrowrock (12156), Anderson Ranch (1945}, and Lucky Peak (1954} reservoirs. To

ilustrate the magnitude of flood peak reduction accomplished by the three reservoirs, Table

3 lists the regulated annual maximum mean daily discharge at Diversion Dam with the
corresponding unregulated discharge. Also shown is the same data for the discharge at Boise
which is- much fess because of upstream lmgatlon diversions. Only the period 195b-74 Is
shown when all three reservolrs were in operation.’ :

TABLE 3
ANNUAL MAXIMUM MEAN DAILY DISCHARGE OF BOISE- RIVER
{cfs) '
Unregulated at Regulated at Regulated at
Year ' Diversion Dam Diversion Dam .. Boise
19565 10,480 © 5,110 : ' 1,740
19566 22,950 . 9470 6,840
1957 16,930 . 10,600 6,870
- 1958 ’ 21,760 10,000 ) 6,320
19569 9,040 ‘ 5,390 1,800
1960 ' 11,840 8,200 5,710
1961 ' 7,830 ‘ . 5,360 - : 1,660
1962 ' . 11,340 - 5,320 1,640
1963 11,480 9820 5,870
1964 10,940 7,230 4,630
1965 20,850 ; 11,600 7,170
1966 : 8,220 4,960 . 1,760
1967 - 15,600 5,270 : 1,640
J1e68 . . . 7,050 .. ; : 5,130 . 1,800
1969 15,930 8,660 5,280
1970 14,850 - 8,500 5,030
1971 20,250 10,800 6,850
L1972 19, 600 10,200 6,710
1973 . 9,550 4,760 ) 1,460
1974, 18,500 10,8156 ' ) 7,350
17
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Frequency curves of regulated tioods below Diversion Dam and at Boise are also shown
on Flgure 4, These curves, which were provided by the Corps of Engmeers represent-the -
best available estimates of regulation achigved by the Boise River reservoirs under the.
present method of operation. They indicate that the system successfully regulates floods tcﬁ\
the allowable release rate {about 7200 cfs through the city of Boise) in 97 percent of the':
years, In approximately one year in fifty a flood flow greater than 10,000 cfs can be’
expected to occur at Boise. A flow greater than 15,000 cfs will occur once in 100 years.
Damages associated with these and other flows are discussed in the following section.

FLOOD DAMAGE
C!Iaannei Capacity Changes

. In recent meetings with landowners along Boise River, there weré claims that the
capacsty of the Boise River channel is decreasing. Landowners cited examples of drains
being ineffective because of increased water surface elevations. While Insufficient
information is available to draw any firm conclusions, it may be that the channel capacity
varies with time from locatlon to location. Changes in flow regime caused by flood control

‘operations provide for periodic long durations of moderate flows which may have made the

channel more unstable. This instability may allow creation of local bars in the riverbed,
thereby raising water surface elevations. Construction of levees across high-flow channels in
the lower river during recent years has decreased channe! capacity. This activity forces the
flow Into a narrower, more confined channei “thus mcreasing the water surface elevation
adjacent to and upstream from the Ievees

in a study made in 1972 by the U, 8. Geo!oglcal Survey, a considerable decrease(

stream capacity was noted at the stream gaging stations at Notus and Boise. Records show-

that at the same stage of the river, flows at Notus were 11,800 cfs in 1938 and 8000 cfs in
19872, Flows at the same stage at Boise were 9600 cfs in 1943 and 7700 cfs in 1972, In
terms of ‘stage, an 8000 cfs flow at Notus would now be about 2 feet higher than in 1938
and 7700 cfs at Boise would be about 1 foot higher.

. Reservoirs -upstream also have some positive effects on stream channel capacity.
Sediment retention by the reservoirs results in Increased capacity of the released flows to
degrade the downstream channel. In comparing river surveys taken in 1938 with surveys in
the mid-1960s and later, there are numerous locations that show significant degradation of
the river thalweg, the lowest point of the channel, Cross sections of the Boise River through
_Caldwell, taken In 1973, show a considerably lowered channel from thie 1938 topography.

A comparison was made by the Corps of Engineers of channel capacity of the Boise
River at similar flows at two separate time periods. The comparison was made from photo
mosaics of the Boise River on February 17, 18656 and April 17, 1874, The S|m11ar flows on

these two days are listed below:

Gage ' 17 Feb 66 17 Apr 74
Lucky Peak 7,070 cfs 8,118 cfs
Boise 6,430 cfs 6,450 cfs
Notus/Parma 7,000 cfs - 6,670 cfs
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1966 to Aprii 17, 1974 The new Ievees are prlmarlly of gravel construction and were
privately built. In some instances, these levees have malntained the river In its banks, and

hence have resulted in more- intensive farm use, usually in the form of grazing land bemg ’
_ converted to native hay, alfalfa, or improved pasture land. In othef cases, the levees have

been used to cut off meander channels wnth varymg success.

In comparing ﬂooded areas in 1965 and 1974, approx:mately 255 acres were partnall! .

or completely inundated on February 17, 1985: that were not on April 17, 1974; and 26

-acres, which do not include grave! operations, were inundated on April 17, 1874 but not In

1965. ‘Much of the change in inundation was due to the ‘construction of the levees
mentioned above. ‘

!A comparison was made of the Aprll 17, 1974 mosale with photos taken on June 12

" 1974. Respective ﬂowswere* -

. Gage - A2dun7d- . 17 Apr74
Licky Peak .. 7,800cfs 8,118 cfs
Bose 4,182 cfs. - 6,450 cfs
Parma | 4,200 cfs - 86/0cfs

' There were no appreciab!e dlfferences in fiooded areas at these: flows.- Areas that wers
" jnundated at the higher flows were also inundated at the lower flows, ) '

Low f!ow channels were-defined at both conditions, The land area that is no longer
mundated or nolonger has flows In the meander channels at the lower flow condltion was
approximated by the Corps of Engineers to be 140_0 acres. Thls land is used as grazing or

_holding land for most of the year during low flows.

Changes in Flood Piain Developmant

Changes ‘In the period from 1966 to 1974 in agricultural use of the flood plain have

. resulted from the building of levees. mentioned previously. These examples of more

intensified farmmg are few, ahd the overall changes in agriculture along the Bolse River are
minor.

Caonstruction in the flood plain over this nine-year period has been relatwely light.

'Building close to the river has been minimal; only a few gravel operations have been located
along the banks of the river, The majority of development has occurred on the outer edges

of the 27,500 cfs flood plain. New construction Includes a few ‘farm buildings, homes, and
trailer courts near Eagle Island, and several new homes and & few commercial structures in
the Boise area.

Discharge-Damage Relationships

Discharge-damage relationships presented here are based on a.flood plain inventory
conducted in the spring of 1974 by the Corps of Engineers. Figure 5 shows
discharge-damage curves for three reaches of the Boise River. These reaches are (1} Boise,
extending from Glenwood Street Bridge upstream to Broadway Bridge, (2) Ada County,
from the Canyon-Ada county line to Lucky Péak Reservoir, excluding the Bolse reach, and
{3) Canyon County, from the mouth of the Boise River upstream to the Canyon-Ada

20

b ‘\
( IR
IR

!

T

L .
N

RSN T I TS A e

U EHnE ML A  S J R



1
5
:

By

R |

a7

34

32

26

20

16-

14

12

T raasn
} Feadiasne
Suna s a2 3
Pidnna
wan .mW R aRy
R o6 T
e B o
3 o
HOQC
HO 5
s S i
Y o
e o
ol j E — o
T ~— +
+ En_u 3 i
N
2 N
T
11
1
T 13
¥ L
it d
ANEE q
E .W. %
HHE g
HH 2 7
i 9 i
HHO B
s wn m
adnn
e 2 3
punw g ¢ 1
HHO A
X
k
HH tH
(MY
1
}
HH
-< v
ks 8
L4 i &

o (=]

[ia} (o] —
(832 0DOL) 8siog 1 eBieyasiqg

0

" Damages (millions of dollars)

FIGURE 5. Discharge-Damage Relationships, Boise River

21




.. county line. __f_rom the curves, damages for 1974 pr;ce level and development for vanous
5 " ﬂows for the three reaches are shown in Table 4.

TABLE 4
DISCHARGE-DAMAGE RELATIONSHIPS, BOISE RIVER

. AdaCo,
Flow Boise Excluding Boisé Canyon Co, Total
{cfs) ($) . ($) _ , '($) : ($)
6500 . 2,000 Ciso00 28000 " 40,000
10,000 270,000 270,000 410,000 - 950,000
16,000 - 3,080,000 . 2,600,000 3,150,000 - 8,830,000
30,000 25,000,000, 17,000,000 17,300,000 59,300,000
40,000 63,000,000 - 33)500,000 - 31,600,000 128,000,000

! . }
Damages in Boise from a release of 6500 cfs, the operating objective, are only five
percent of the total occurring along the Boisg River: For large floods damages which would
occur in Boise approach fifty percent of the total. Damages in fural areas are relatively karge -
for the lower ﬂows but do not Increase with flow as rapidly as in Boise, :

By comparing the average annual ﬂcod damages expected without any regulation to
the: ‘damages with current regulation, the flood damage reduction attributable to the existing

projects can be estimated. Average annual damages without regulation would be $16.3 -

million at 1974 levels of price and development. With present regulation, the average annual
flood damages are $0.63 million, This is $15.8 million less than they would be without any
control under existing conditions of development.

be demonstrated by showing the. reduction of damages in the largér floods of recent times.
Estimates of flood damages that would have occurred along Boise River if there had been no
regulation are compared in Table 6 to those that did occur during the five largest floods in

the last ten years.

While the amount of flood damage reduction provided by the existing system is
impressive, the remaining potential flood damage Is also significant. The major reason for
this is -the fact that the existing projects aré not adequate to afford completé flood
regulation. - For large, rare floods the reservoirs would fill. and pass flows that would cause
very large damages. For example, there is a two percent chance each year that flows in Boise
will exceed 10,000 cfs. Stated another way, on the average once every 50 years major
flooding can be expected in Boisé with the current flood control operation on Boise River,
Damages assoclated with this flooding would be greater than $950,000 (Table 4).

The flood damages that might be expected in the future are highly dependent upon
control of flood plain development exercised at the local level. If homes and other
structures are aliowed in the fiood plain, the increase in damage potential will be substantial.
At the present time the Corps of Engineers estimates future flood damages assuming that
the Natlonal Flood Insurance program will be in effect. That i is, assuming effective flood
plain zoning. Using this assumption, it is projected that flood plain growth will be limited to
about one percent annually. The current average annual flood damages of $5630,000 will
grow to $872,000 in the year 2024. Discounting this arowth to present terms by the current
federal interest rate of B-7/8 percent, the average annual damages over the 50°year penod

would amount to $620,000.

22

The effective damage reduction attributable to the existing project operation can also 7"
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RESPONSIBILITY AND AUTHORITY

Respo’nsublhty for the Operation of the Boise River system Is shared by the Corps of
Enginears, Bureau of -Reclamation, - Boise Project Board of Control, and Boise Rlver
Watermaster.

The Bursau of Reclamaﬂon has’ admmistratwe responsibility for operation of the Boise

- River system for irrigation and- Is directly ‘responsible’ fof the” physical dperation of

Arrowrock Anderson Ranch, and Diversion dams. The Corps of Engmeers has responsibility
for physical operation of Lucky Peak Dam. )

. The Boise Project Board of Controk Is the operating agency for the irrigated lands of
- the Boise Valley which were deveIOped by the federally supported Bolse Project. The Board
is composed of directors representing: the various irrigation districts of the Bolse Project.
Operation and maintenance of facilities mciudmg Lake-Lowell, the New York Canal, and
assoctated canals, laterals and drams Is the rEspons:blhty of the Board of Control,

The Boise River Watermaster administers all water rights fOr dwersnon oF storage
according to ideho water law.

© Two ﬂood control districts were organized to combatlocal flood problems on the
lower Boise River. District 10 includes areds along the river from the western edge of Garden
City to Caldwell and District 11 extends from Caldwell to the mouth.

Flood control management of the Boise River reservoirs is the responsibility of the
Corps of Engineers and the Bureau of Reclamation. The division of responsibility and the
"plan of operation are given In the “Reservoir Regulation Manual for Boise River Reservoirs.”
The Regulation Manual, prepared In 1956 by the Walla Walla District Corps of ‘Engineers,
contains a detailed flood control plan of operation including forecast procedures, parameter
curves for space evacuation, allocation of space amony the three reservoirs, an operating
procedure for floods which are too large to fully regulate, and organizational responsibilities.

Memorandum of Agreement

A Memorandum of Agreement, whiéh_ is contained in the Regulation Manual as Appendix -

A, committed the existing irrigation. reservoirs {Arrowrock and Anderson Ranch) to a
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system flood comrol operatmn with Lucky Peak Reservoir. The Agreernentwas made upon._ :
completion of Lucky Peak Reservoirto protect the existing irrigation use of Anderson Ranch_ - -
and Arrowrock reservoirs during flood control operations, and to commit the space In Lucg_' J
Peak Reservoir toirrigationas well as flood control use, The elements of the agreement provia.
“the true plan of operation of the three reservoirs since it-is the only part of the Regulation
Manual that was formally agreed to by the Departments of the Army and Interior. The plan &f
operation adopted by the Corps of Engineers in the Regulation Manual was not agreed to by
the Bureau of Reclamation. Important features of the Memorandum of Agreément include:

-

{1} Commitment of 983.,000 acre feet 6f_spaee in the three reservoirs to use fqr flood:
control and irrigation. This Is essentially all Q'f the active space in the reservoirs. -

(2} " Specification of flood space parameter curves to be used from January 1 to July
31 with agreed upon forecasts of runoff to. deterrnine evacuation requirements
and allowable refill.

" {3) Protection of space allacations in Arrowrock Anderson Ranch, and Lake Loweli :
against water loss as a result of flood control operatlons . ’

{4} Provision for coordination and agreement on runoff forecasts.

(6} Specification of a maximum regulated flow objective of 6600 cfs below Divereion L
.Dam during the reservoir refill period. This flow may be exceeded if diversion ;
rates assumed in-the derivation of the flood space parametér curves are'not made.

{8} Provision of evacuation and refill sequence among the threg resarvoirs. \( 'j:‘~

{7} Provision for releases during the refill period greater than 6500 cfs below
Diversion Dam when forecasts of runoff require more than 983,000 acre-feet, the
total active system space, to be provided for flood ‘control. These increased
releases would be specified by the Chief of Engineers (U. S. Army Corps of
Englneers) after consultation with the Commissioner of Reclamation.

N TRRARE NI

{8) Provision for maintaining Lucky Peak Reservoir fuil for as long as possibie after
the flood control season or until September 15 for recreation purposes, This
would be done by releasing Arrowrock water first for downstream lrrigat:on uses. &

{9) Provision for modification of the operating plan with respect to allowable releases
' and space requirements for flood control. upon agreement of the Chjef of
Engineers and Commissioner of Reclamation or their authorized representatives.
Such modification shall take place only after consultation with the state of ldsho
Reclamation Engineer, Boise River Watermaster, and Bo:se Project Board of
Control Manager.

R S e A e

The above plan was developed jointly by the Bureau of Reclamation, Region 1, Boise,
ldaho, and the Corps of Engineers, Walla Walla. District. With respect to item 9, allowable
releases below Diversion Dam {item B} have been modified as discussed in a later section to
approximately 7600 c¢fs when irrigation. diversions are sufficient to-reduce the flow to £800 °
cfs below Boise. Adequacy of the Memorandum of Agreement is exammed Ina later g
of this report.
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s et EOOD CONTROL
Runoff Forecasts

Successfu! flood control operatlons on the Boise River are very dependent on the
accuracy of runoff forecasts. Snow water content, precipitation, and other hydrologic data
* are used to estimate subsequent flood volumes. The Memorandum of Agreement requires
forecasts of runoff volume of Boise River at Diverslon Dam from the first of January
through June of each sedson. Forecasts are’ made. at various times throughout the runoff
season by the Soil Conservation Service, National Weather Service, Bureau of Reclamation,
and the Corps of Engineers. The following discussion centers on the January to April period
since th]s is usually the period of maximum snow accumulation.

In general, only the forecasts made by tha Bureau of Reclamation and Corps of
- Engineers are ‘used for flood -operations, although. all. forecasts are examined. An April
through July operating forecast is agreed to by both agencies after Individual April 1
forecasts are made. Prior to April 1, separate forecasts are made and. used to prepare
proposed operations. The agencies then discuss and agree on a common operating plan,

The forecast procedure developed by the Corps of Engineers, as described in Appendix
B of theé Reservoir Regulation Manual, utilizes a complex method that includes snow water
content data for five sites, and precipitation totals for six stations. The basic forecast was
developed for the April.- July period using April 1 snow course data and October through
March precipitation totals. Forecasts of April through July runoff ate made on the first day

of January, February and March using-the basic forecast equation. Adjustments are then -

made to obtain thie actual date through July forecasts.

The forecast procedure developed by the Bureau of Reclamation utilizes data from five
snow courses, four precipitation stations, and the antecedent natural flow of the Bolse
River. Forecasts are made on the same dates as the Corps of Engineers procedure,

Forecasts are least accurate for the January 1 forecast date, with monthly
improvements until the April 1 forecast. This improvement is to be expected since the
maximum snow accumulation at higher elevations does not usually occur until April, and
the- total volume of runoff is best estimated by sampling the total volume of water stored as
snow in the basin. A measure of forecast accuracy is given by the correlation coefficient (r),
obtained when observed and predicted values are compared using finear regression
techniques. As the r value approaches 1.0, predicted values better represent observed values.
Table 6 compares recent January through April runoff forecasts of the Corps of Engineers
and Bureau of Reclamation to actual runoff. Correlation coefficients varied from 0.870 to
0.947 for the Corps of Engineers forecast and from 0.840 to 0,965 for the Bureau of
Reclamation forecast.

.. The rejative accuragy. of the Bureau of. Reclamation forecast was greater than that of
the Corps of Engineers for the January 1 and February 1 dates. The Corps forecast was
more accurate for the March 1 and April 1 forecast dates.

Data for the five lowest runoff years (1955, ‘61, ‘66, ‘68 and 73} show that both the

Bureau and Corps methods overestimated the actual runoff in four out of the five years for
every forecast date. Part of this inaccuracy is due to the fact that other factors {such as soil
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TABLE 6
-COMPARISON OF FORECASTS WITH ACTUAL RUNOFF, BOISE RIVER AT DIVERSION DAM
(1,000 acre-feet) o _
January 1 - July 31 * February 1- July 31 March 1 - July 31 Aorif 1- July 31
Bureat of Corps of : Bureau of Corps of Bureat of ' Corps of ) Bureau of Corps of
Actual Raclamation.  Enginaprs Actual Reclamation Engineers Actual Reclamation Engineers Actual Reclamation Enginears
Yeoar Runoff Forecast Forecast Runoff ~  Forscast Forecast | Runoff Forecast . Forecast Runoff Forecast Forecast
1950 -| 2032 1624 1480 1969 1641 1810 1894 1583 1615 1741 1717 1967
1951 2184 2031 1730 2114 1948 1950 . 1938 2045 - 1975 - 1866 1931 1925
1952 2526 2726 2240 2460 2587 2490 2379 2685 - - 2445 © 2276 2507 2413
1953 1869 1584 1260 1768 1719 1800 | 1680 1670 1675 ° 1554 1464 1412
1954 1814 1871 1460 1750 1822 1830 1655 1726 1660 1506 1534 1708
1955 1218 . 1153 1170 1173 821 950 1131 737 870 1074 - 749 . 940
1956 2720 2752 2185 2570 2661 2460 2717 2743 T 24157 2250 2249 2279
1957 2124 1871 1595 2074 1606 1520 1976 1786 1695 1790 1754 1708
1958 2222 1930 1750 2166 1812 1870 2035 . 1816 1800 1915 - 1187 1800
1959 1342 1556 1310 1265 1401 1330 1193 1397 1300 -1099 . 1237 1264
1960 | 1489 1397 1120 1436 111% 1055 1371 1264 1160 1191 1124 1067
1961 969 1439 1350 927 1048 1655 - 868 - 1013 1050 774 1002 . 1010
1962 1647 1980 1970 1592 1607 1740 1512 1596 15%0 1426 1542 1605
1963 1532 1398 1380 1488 1103 | 1240 - 1338 1102 1670 - 1244 o st 985 .
1964 1511 1739 . 1ss0 - 1456 . 1751 1800 1400 . 1330 © 1325 1326 1378 1280 .
1965 3141 2639 2508 2972 2821 3030 2794 2383 2600 | . 2606 C246 2336
1966 1049 1505 1570 984 1224 1295 . 936 - 949 950 831 834 893 -
1967 * 1565 1579 1510 1499 1680 1850 1439 1425 1500 1352 1276 1379
1968 1052 1371 : 1004 1079 1120 904 1160 1110 783 846 . 816
1969 2300 -2327 2000 2168 2486 2625 2076 2496 2350 1926 2056 2150
197¢ | 1971 1346 1842 1933 l229(') 17137 1745 1920 1585 © 1546 ‘1637
1971 3032 2585 2300 | 2870 2717 . 2770 2699 2564 2417 2482 2591 | 2495 -
1972 2806 2344 2150 - 2701 2489 2695 2586 ‘2650 2400 2129 . 2071 2103
1973 1049 1672 1615 976 1498 1538 916 1229 1210 824 936 962
1974 <2821 2696 2295 2692 2533 2320 2601 2500 2115 2344 - 2468 2420
0870 0.840 0.914 0,891 0933 0.942 0.947 0.965
. . 5 ‘
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- .{such s soil moisture.deficiency) affent the amount of snow water-that eventually becores™

- runoff. Even if snow water equivalent and- precipitatioh were the only factors Influencing
_ runoff, some error would be expected in a forecast since the measured data only represents
point sampies of the quantities, not the actual quantities as they exist on the entire basm

A similar examination of data for the five highest runoff years: (1956 ‘65, '71, '72 and
'74) shows that for the January 1 and February 1 forecasts, both methods consistently

underestimated the actual runoff. For the March 1 date, the Bureau forecast values were N
more normally distributed about the actual value, while the Corps forecast was consistently .

below the actual runoff value. For the April' 1 date, both forecasts were normally
= d:stnbuted about the observéd vatue Deta for the years 1950 through 1974 are shown in

Table 6. -
. Détermination of Flood Space

.,s.':'

"y

Re!eases at Lucky Peak during the flood control season resilt from the amount of
-flood space required as specified by the Memorandurm of Agreement, F;gure B Is Plate'A-2
of the Agreemerit which specifles the flood space requured as 4 functionof date and forecast
runoff. These curves are called “fiood storage allocation parameter.curves” and are*the
pnmary determiner of flood operations after an operating forecast is agreed upon.

'!'he storage aliocatton parameter curves were developad from analyses of past floods.
Flood season rurioff.for each year of record prior to 1950 was analyzed for the total storage
reservation that would be required to. control the runoff to the: aliowable discharge in Boise
River. Allowable discharge at Lucky Peak was then defined -as 6500 cfs below Diversion
Dam plus the diversions into New York Canal (1365-cfs in'March and 2820 cfs from 1 April

. through 31 July). Parameter curves representing 100,000 acre-feet of’ runoff were sketched
~as approximate enveloping lines, and generally encompassed the maximun required storage
. réservation on any date for any of the floods studied. The parameters ‘were then modified to
provide margins of safety in reseivoir space evacuated for flood cqntro} to compensate for
errors in foracasts. The magnitude of the margin of safety was variéd . wnth the time. of the
' season and with the magnitude of runoff as shown in Table 7. :

TABLE 7

. APPROXIMATE SAFETY MARGINS FOR FORECAST ERROR -
USED IN CONSTRUCTION OF FLOOD SPACE PARAMETER CURVES - -

Forecast . " Safety Margin (1000 a'c'-ftl"'. - 1

Parameter : :
{million ac-ft) Feb. 1 March 1 April 1 May 2 June 1
© 3.0 400 360 1300 o =
25 400 . 330 . . 270 - -

2 1 S 300 200 160 - -

1.5 - _ - © 140 40 .

1.0 " - o : - . 80 ¢
0.5 - . - - 70 .
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FIGURE 6. Flood Storage Allocation Parameter Curves from Memorandum of. Agreement
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Parameters reprasent runoff volume antleipated ot Divession
Dam batween forecast date and July 31. Thelr spocing §s
boted on following relecses of Lutky Peak: Jorwary and
Februory 6,600 c.f.3., March 7,865 c.f.5., April through
July 9, 320 c.fos.

To. datermine totel vacant space required on ony forecast
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Curves taker from Plate 2 of M dum of Agr b

RESERVOIR REGULATION MANUAL
BOISE RIVER RESERV-OIRS

FLOOD STORAGE AU..OCATION PARAMETERS
THREE RESERVOIR SYSTEM

Corps of Englneers, Walla Walla District
. Water Control Sechion
Propared: KULLL. Daote: - Aug. 1956 som
Chacked: MJO, RN
= . DN

® 1017 3O B

3 2 e X0 3D
JanLr ARy reanuAnyY

et T Sk T S R T R A D L A TS AT RS A Ao st AR R o L U T e o i i i N 5 ey

o

AL &

S A A



... Use_of the.parameter curves can.be. discussed. in-two stages, the parlod of evacuation -
and the period of fill. The evacuation period begins in January as soon as the first forecast is

" made and continues until the natural inflow exceéds the release at Lucky Peak. - The release

at Lucky Peak is that which is necessary to obtain the required fiood space at the end of the

- evacuation period. Beginning in January, the reléase is calculated using April 15 as the °

tentative date for the end of the ‘evacuation period, The forecast runoff from April 15
through July 31 is used with Frgure 6 to determine the required flood space on April 15. As

new forecasts become available, space requirements and releases are revised. Table 8 shows’

an example calculation of required release at Lucky Peak Dam during the evacuatior period
using March 1, 1974 actual data. As used in this and later sections dealing. with the

evacyation sequence “required release” refers to the average release necessary to obtain the -

April 16 required space. The Agreement appears to:"'require’ this release, but the operating
agencies. interpret this section of the Agreement to'be net’ mandatory and have normally
‘used it only as a guide,

TABLE 8 _
.EXAMPLE CALCULATION: REQUIRED LUCKY PEAK RELEASE
DURING EVACUATION PERIOD

Date: March 1, 1974

March 1 to July 31 forecast runoff: . . e e 2,1_?9,000 ac-ft V
Average probable inflow until April 15: . ... ... e e e 430,000 ac-ft 2
April 16 to July 31 forecast runoff: . ... ... ... .. ... .+ 1,699,000 ac-ft

Number of days until April 16 = 45 days

(1) Reservoir contentson March 1 . ........... e . 508,700 ac-ft

(2) Space required on April 16 . .. .. ...... chee..i.. 415,000 ac-ft¥
{3) Space availableon March 1 . ............ e .. 478,400 ac-ft &
{4) Requ:red evacuation . ..., .. ... ... S -63,400 ac-ft &
{5) Probable inflow March 1 — Aprll 15 oL, 421,000 ac-ft
{6) Release required 1o April 15 .+ . ., oo v v s i e et 367,600 ac-ft&
{7) Average daily release (46days) . ................. : 7,946 ac-ft
{8) Average release required , . ., .. AR ENEERES G d . 4,000 cfs

Aire:age of Bureau of Reclamatlon and Corps of Engineers forecast,
Based on refationship with March-July forecast, ‘

From Aprit 16 ~ July 31 forecast and Figure 8.

Maximum content = 988,100 acre-feet,

Jtem {3} minus item (3),

R I

item {4) plus item (8B).

33




" - Fiiling -operations immediately follow the pe’r«‘\odrdf-evécuation.-ii‘-he.parameter‘c-urves -

in Figure 6 are used to determine the releases, but releases are planned on the basis of short
term forecasts of reservoir system inflow. Thisis a continuing process and forecasts and
releases may -be revised daily, The Agreement states that releases cannot exceed the
allowable release during the filling period unless the forecast indicates a space requurement

" greater than the total active storage capacity of the system,

Allocatioﬁ, of Flood Space .

Current flood regulations specify that at least 80 percent of the required flood space
‘allocation be: provided in ,Lucky Pezk and Arrowrock reservoirs, This means that space in
Anderson Ranch in excess of 40 percent of the total cannot be counted as flood space. The
space distribution between upstream and downstream reservoirs was based on the relative
inflow upstream and downstream from Anderson ‘Ranch Dam. Preliminary Bureau of-

Reclamation studiés indicate that the 40 percent space limitation in Anderson Ranch ..

Reservolr may be increased without reducing the system flood control effectiveness. The

- space distribution has been modified on’a temporary basis by mutual agreement between

the Corps and the Bureau. Feasibility of changmg the 40 percent limit at Anderson Ranch is
dlscussed in a later section.

Throughout the evacuation period, releases frorn individual reservoirs are scheduled
such that space is provided in the following order: first, from Lucky Peak; second, from
Arrowrock; and last, from Anderson Ranch. The reverse order is followed during the filling
period so that flood space is malntained low in the system. i

-Allowable Release

At the time the Memorandum of Agreement was written the allowable release was
selected to limit inundation to pasture lands, Strict interpretation of the Memorandum of
Agreement would place the allowable release at 6500 cfs flow below Diversion Dam,
However, it is apparent that the intent was to limit flows to 6500 cfs in the channel below

" the city of Boise. Because there are significant diversions in the reach below Diversion Dam,

and becausé the channel capacity for that reach is-significantly more than 6500 cfs, the
Corps and the Bureau have been interpreting the allowable release to he 6500 cfs below the
city of Boise instead of at Diversion Dam. This interpretation compensates in part for the
diversion assumptions of New York Canal which have often proved to be higher than

- actually experienced. Releases of up to 8000 cfs below Diversion Dam are made during

fiood control operations if irrigation diversions are sufficiently large. This would result in
flows through the city of Boise as high as 7200 cfs.

The allowable release as referred to in this report will be considered to vary from 6500
cfs below Diversion Dam before irrigation begins, to a maximum of 8000 cfs when all canals
are diverting at or ‘near capacity,

Major Floods

Although most floods are regulated to the allowable release by use of the storage
allocation parameter curves, Boise River is occasionally subjected to floods much larger
which cannot be so regulated. With present downstream channel capacity, there Is
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- Insufﬂc:ent reservour capac:ty in ‘the svstem to ful!y regu!ate the standard pro;ect flood or' o

‘thaxtmum historlcal floods, Also, heavy. precipitation and eonsequent snow accumulation
may develop late in the season, leaving insufficierit- time to evacuate reservmrs to obtain
required space for complete regulation. For these floods, operation of the reservoir system

to permlt releases ahove the allowable could materially reduce the magnitude of the peak
_'dlscharge later In the flood season. .

The Boise River Regulation Manual contains a procedure developed by the Corps of

Engineers for definition. and regulation of major 'ﬂ'opds'.- The procedure contains major

flood parameter curves which would replace the allowable rélease method during a major

flood. This procedure would result in releases greater than the allowable, thus retaining

space for control of the major flood peak. The method has recelved formal approval by

-~ the Corps of Engineers, but it has never been formally agreed to by. the Bureau. of
Ree!amation :

The-plan of operation agreed to by the Corps and Bureau {in the Memorandum of

-

Agreement) s interpreted by both agencles to preclude use of the major flood parameter -

curves If the storage required for control of floods to the allowable release is less than.

983,000 acre-feet, the total system flood Space This interpretation is based on the following
guotation from the Agreement.

"From the date of the governing forecast each year through July 31. of that year, .
. the combined reservoir content, as detérmined from the parameter chart {Plate
2), will be .maintained ‘except when Irrigation requirements necessitate a
drawdown below such total content, but will not be exceeded except when total
storage above such content is requited to lmit the releases to allowable flows (as
. determined by downstream channel capacity and. irrigation diversions) -at
Diversion Dam. However, ‘when the forecasted runoff indidates extraordinary
flood ﬁows, requiring storage capacity for.flood control in excess of the total
active storage capacity of the reservoir system (983,000 acre-feet), temporary
releases will be made at a rate so as to minimize the peak rate of flow in the river
channe! below the Diversion Dam. The rate of such releases shall be specified by
the Chief of Englneers after consultation with the Commissioner of Rec!amat:on
to the extent consistent with paragraph 6g herein.”

- The above quote defines the condition under which the major flood parameter curves
might be used, but appears to apply only to the Tilling pefiod, Releasés greater than

allowable under any other condition during the filling period would be in violation of the B

Agreement.

IRRIGATION

Ref:tl of storage space follows generally the reverse order from. that used in drafting
storage but for the same general reasons, Water is stored in Anderson Ranch first for the
purpose of maximizing upstream storage and increasing the head on Anderson Ranch
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“rarea, 1§ fliled last to insure maxiffum flood contro! space |7he reservoir most capable o?
controlling floods. - . T

Irrigation diversions usually begin on April 1 and gradually increase throughout the
month: The amount of water to be released at Lucky Peak for irrigation is determined by
the Boise River Watermaster and the Boise' Project Board of Control Manager. Release of
storage from individual reservolrs Is determmed by the Bureau of Reclamation.

Wlthdrawaks of stored water for migat:on are made first from Arrowrock Reservmr
Paragraph 6h of the Memorandum of Agreement states that:

| “In order to enhance the recreational value of Lucky Peak Reservoir after
recession of the flood each. year, that reservoir will be fliled, if not already full
from ﬂqod water storage or natural flow, by transfer of water from Arrowrock -
-storage, and will be held full through September 15 each year except when
Arrowrock Reservoir has been drawn down to a level from which it can no Ionger
" supply the irrigation requ]rements prior to that date, . ..

Current operation procedures limit the irrigation season drafts of storage from
Anderson Ranch to amounts that can be qtiiized through the powerpiant to the extent
practicable. Thus It is the policy 1o make storage releases first from Arrowrock, second or
concurrently from Anderson Ranch with the above limitations, and third from Lucky Peak

Reservolr. (

Errigation diversions can signlficantly reduce the flow In Boise River thus atlowing

e

greater releases at Lucky Peak aftér April 1 when Irrigation begins. In derivation of the

flood control parameter curves it was assumed that the New York Canal diversion would
provide a-conservative estimate of irrigation diversion effectiveness during floods. Assumed
diversions for the canal were 1365 cfs in March, and 2820 cfs April through July.

The assumed diversion of 1365 cfs by the New York Canal in March was based on the
normal diversion for storage in Lake Lowel. This assumption also assumed release of water

- to Snake River through the wasteway system. Recent experience Indicates that rather

substantial rehabilitation of the wasteways would be required to pass any appreciable-
amounts of water directly to Snake River, In some recent years, there was no diversion to
the New York Canal in March, '

During the actual flood runoff (filling period) in April, May, June, and July, any
deficiency in diversions from those assumed for parameter curve construction would limit

flood regulation ability. In some years irrigation diversions do not begin until about April

15. Diversions by the New York Canal do not always average 2820 cfs as was assumed in
development of the plan. However, the diversions to all canals between Lucky Peak and the
western limits of Boise generally average considerably more than the 2820 cfs through the
flood perlod (between the date of the governing forecast, when runoff first exceeds 932{’

cfs, until the flood is past). ' _ x,_)
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STREAMFLOW MA[NTENANCE Coe

Canals of the Boise River divert almost all of the water. from the river abové a point
near Star during the irrigation season when flood releases are not being passed. Similarly,
canals at Caldwel! often divert nearly all of the Boise River flow: Th:s results in flows which
are often less than 100 cfs at these Iocatlons

A second low flow condition oceurs from October 16 until flood releases begin or
irrigation resumes. Discharge from Lucky Peak is 100 ¢fs or less during this time in all years.
When flood releases become necessary, flows are often rapidly increased to 4000 cfs or
more, In terms of stream resource maintenance, the effects of this operation are twofold,

- First, the extended period of low flows reduces the waste assimilation capacity of the river

~ and often results in very high downstream waste concentration. The small fiow, together
with waste loadings, has created a poor game fish habitat. Secondly, the wide fluctuation in
flows is damaging to . aquatic life. in the ‘river. The -fluctuations cause a_ less stable
environment for fish and, consequently, 8. smaller fish population. . s

The following discussion describes the operational reasons for the occurrence of low
flows. This report includes potential solutions to the problem of low flows only insofar as
changes in flood control operations may tend to alleviete the probiem Potential solutions
are currently being analyzed, however, by the. Corps of Engineérs in- ‘thelr “'Boise Valley
Regional Water Management” and *’Lucky Peak Flow Malntenance” studies.

Reservoir Shut-off

Current Operatmg procedures provide some flow in the river below Anderson Ranch
Dam and below Lucky Peak Dam most of the time. Reguirements for inspections or
maintenance, however, occasionally require that the flow be shut off for limited periods of
time. This happens at both.dams whenever it is necessary to de-water the outlet tunnel
which is the only means for releasing water when reservoir pool levels are below the spillway
crests. At Lucky Peak, maintenance has required releases to be curtailed for periods up to .
six wesks.

* Allocated Space

Under current procedures, 50,000 acre-feet of storage capacity in Lucky Peak
Reservoir Is used for flow malntenance below Lucky Peak Dam. Releases are made in
accordance with schedules provided. by the Idaho Fish and Geme Department. The basis for
use of the 60,000 acre-feet of Lucky Peak was established under the water right permit for
Lucky Peak Reservoir storage which was. issued by the State of idaho to the Bureau of
Reclamation on March 20, 1964. Each year in October when releases for irrigation have
stopped, about 110 cfs is released at Lucky Peak from this storage. This discharge is
maintained until the next lrrigation season unless: (1) flood contiol operations require a
greater release; or (2} the amount of water that is available from the space has been entirely
used. In the latter event, a special agreement between the ldaho Fish and Game Department
and the Bureau of Reclamation may be made to make releases from unallocated space in
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. Lucky Peak. When the amount of water remaining in the unallocated space is less than

average, this agreement would probably not be made and releases would thén approach zero,

. POWER

Under the current operating plan, the power. operation at Anderson Ranch Dam is
secondary to both the operation for -irrigation storage and for flood control. During the
irrigation storage draft season, releases from Anderson Ranch Dam are scheduled ta permit
utilization for power productlon ‘but are limited to amounts expected to be required for .
irrigation. The overali objective is to retain as much of the system. storage in Anderson

: -Ranch Reservoir as posslble for the purpose of maximizing power head and system storage
ytelds. Maintaining storage in Anderson Ranch reduces the risk of spilling at the downstream

re§ervmrs the next year withouit filing Anderson Ranch.

Power praduction dunng late fall and early winter is hmnted to a minimum of 10 . -
megawatts (MW} which _is required for firm power production. This requires reieases of
about 450 cfs. During the January-June period, power production is also fimited to 10.MW
unless' streamflow forecasts indicate that expected inflow is more than adequate to assure
reservoir fill. -In this case maximum production capabﬂity of 35 MW Is reached. Power
production during the spring flood runoff period may further be Timited by flood control
operations. The printipal objective is to avoid premature fill of the downstream reservozrs
and loss of control of flood mﬂow below Andarson Ranch Dam,
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RECENT FLOOD. OPERATIONS

FLOOD REGULATION 1971 THROUGH 1974

Smce completlon of - Lucky. Peak Dam and Reservolr in 1954 the Boise system has

achieved its regulation objective each year, Natural inflows,. which havé been as high as
44,000 .cfs, have been reduced to 6500 cfs or less in the fower river. The operation-has
caused flows in the lower river to remain near 6500 cfs for several months, however, and has
¢reated much public discontent because of inadequate channel capacity in some locations.
This section will discuss the actual flood operations in four recent years (1971, 1872, 1973,
and 1974) so that the effectiveness of the present operation can be illustrated and evaluated.
The years 1971, 1972, and 1974 were of above average runoff, and 1973 was a year with
below average runoff.

Figures.7, 8, 9, and 10 present a summary of the Bolse River system operation in 1971,
1972, 1973, and 1974, respectively. included are the space requirement for flood control as
indicated by the parameter curves (Figure 8), the actual system storage, the natural inflow
to the reservoirs, Lucky Peak release, and the flow at Boise. In generat, it can be noted that
in each year except 1973 the system had less space available on April 15th than required by
the flood control parameter curves. However, the required space was in each case gamed
during the month of May.

Evacuation-Period

During the evacuation period, January 1 to April 15, the spdce required.by the
Agreement must be determined by projecting the releases necessary to attain the required
space on April 15. Therefore, a short analysis of January through March releases required by
the Agreement was made using the average of the Bureau of Reclamation and Corps of
Engineers’ forecasts. These releases were calculated as shown previously in Table 8. The
releases are compared in Table 9 to the average releases that were actually made from.the

date of the forecast until the next forecast was available. In all four vears the actual release

was smaller than that required during January and February in 1871, 1973, and 1974 the
reieases were greater in March than actually required.

The space that would have resulted from the required releases is also shown on Figures
7 through 10, as well as the required releases. These releases are similar only in January to
those shown in Table 9, because the releases in Table 8 were calculated using the observed

beginning of month reservoir contents in order to show comparisons with the actual -
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TABLE 9

COMPARISON OF. ACTUAL FLOOD RELEASES WITH RELEASE REQUIRED
BY AGREEMENT DURING EVACUATlON PERIOD

Average Daily  Actual Average

Apiil 15-July 31 - Release Release unti}
Year - Month .. Forecastd . Required 2/ next Forecast
{1000 2c-ft) Cofefs) {cfs)
1971 © Janvary 1710 3506 2608
February .- 1980 . © 6600 5380
March - 1816 : - B964 - - - 6281
1972 January . 1870 3497 . 241
February 1985 % 6600 ' 6600
March 2021 6500 . 8197
1973 Janvary 1246 © - g3 142-
February . 1148 545 . 197 ‘3
March 974 71 52334,
1974 .. . January 778 - 2604 358
February 1702 4100 3090
- March - ; _ 1689 4008 ; 4480

74 Average of Corps of Engineers and Bureau of Reclamation farecasrs
2/ Limited to 6500 cfs channel capacity below Boise,
3/ Reipase made for transfer of storage to Lake Lowell

i operation for the later months, Had the required releases been made, different reservoir
-gontents would have resulted as shown in the four graphs. With the required reieases, space
closer to that required on April 156 would have been achieved in the three high runoff years.
In each case, early réleases would have been greater, but the need to pass flows of 8500 cfs
or more through Boise would not have been eliminated. In 1972 the duration of flows at

- been reducad from over 4000 cfs to 3000 cfs or less.
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. An. addltlonal line-labeled.”minimum flood space needed" is, shown .on the regulation .

graphs This line represents the space necessary to control floods within the capacity of the

Boise River as determined directly from the parameter curves on Figure 6. The minimum

flood space needed was zero in 1973, and is not shown on Figure 9, in all four years the
actual space was greater than minimurn space needed prior to April 1. It is evident that
actual operation during evacuation lies somewhere between the mmlmum flood $pace
needed and the space resulting from requ:red releases,

"The system could be operated anywhere below' the space needed line and be in no

. danger. of having to exceed the allowable .release unless {1) a runoff sequence more

unique than those used to derive the parameter curves- occurred, or (2) forecast error
exceeded the safety margin shown in Table 7. However, operating the system along the
space needed line would result in delaying ‘releases until later in the evacuation period
and] tends to maximize the duration of flows at'the allowable release. In fact, the space
needed line assumes the maximum-allowable release WI" He made during the remainder of
the flood season. This operation would provide maximum assurance of total system refill.

-Operatlon along the required release line averages the reléase over a longer period, thus .

tending to .increase early releases and: decrease the duration of maximum aliowable . -

.reieases “This. operation provides a-lesser assurance of total system refill,

" From the precedlng analyms itis concluded that in, ‘1971 1972, and 1974 the failure

to provide the April 16 required space resultéd in part from insufficient releasss. In 1971

" -and 1974, the required releases would nof Have provided the April 16 required space

" because of the ‘heavy March snowfall which was not reflected in a forecast until after
" April 1. The actual- Apnl 15 required space is not determlned until that date, and,

therefore, not. having the space available on that date does not _necessarily violate the«
Agreement.

In 1973 provision of the required re!eiase in Januarv and February would have reduced
the amount. of storage In the Boise system by about 70, ,000 acre-feef. That year the
maximum storage attained was about 818,000 acre-feet. As shown on Figure 9, maximum
storage with the required releases would have been about 848,000 acre-faet. Because Lucky
Peak Reservonr allocations are junior in priority, the effect of this would have been that each
storage ‘use in Lucky Peak lsee Table 1) would have received only 5O percent of their
allocation, 25 percent less than actual. This, however, would not have been significant since
fess than 20 percent of Lucky Peak storage allocations were used in 1973, and 1874 was-an
above average runoff year, If 1973 had been folilowed by a critical series of below average
runoff years shortages would- have been 70,000 acre-feet greater 2

The reieases caleutated above assumed ideal operatmg condztlons In reality, various
operational constraints cause the operation to be somewhat less’ than ideal. Examples of
these constraints and their impacts are discussed in a following section.

Filling Period

While flood operations during the evacuation period are governed by an April 15 target
date, space requirements throughout filling can be determined directly-from the fiood
parameter curves {Flgure 6) using the current runoff forecast,
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-~ - When the space available isless than the required space, the maximum allowable release is
made. Examination of Figures 7, 8, and 10 show a lowering of outflow from Lucky Peak during--

- the latter part of May when the space available was greater than required by the flood Fé
%

parameter curves and subsequent increase in outflow during June when the available space’
approaches the required space indicatéd by the parameter curves. This type of opération will be
characteristic as long as the current plan of operation isin force. Adjustmentsin release must be
made during the filling cycle if the reservoir space is to follow the parameter curves.

During 1971, the reservoirs had essentially filled by the Ist of July when precéding '

inflows had been quite high. -it Is evident that the system nedrly lost the ability to control

‘flows to the maximum allowable release that year. it is also evident that during the month
of Juné the system was operated according to the Agreement. The 1971 operation indicates
thatl theére is little factor of safety for flood control 'in the system using the existing
Agreement. it is noted that in 1971 additional space could have been gained by higher
Teleases during the latter part of May and the first three weeks of June, as is also generally.
true for the years 1972 and 1974, To doso would have been in violation of the Agreement
and in.some years would prevent complete filling of the total storage.

OPERATIONAL _PF\‘OBLEMS

Many intervening factofs_ prevent executing flood- control operations in an exact
fashion. Oft_en-'thesefat:tors can be anticipated, butmore commonly, they cannot.

Operations during 1974 included typical examples of unexpected constraints, Asi -
shown on Figure 10, releases from Lucky Peak were reduced twice, once for dike
construction and once to-aid In the search for a drowning.victim. In particular, the second
occurrence came at a time when additional space for flood control was needed

Many of the diversion stru'ctures in the lower Boise River are temporary earth dams in
the river channe! and must be reconstructed each year. Often requests are received at the
beginning of the Irrigation season for the flows to be lowered so that this work can be

_ accomplished. When these requests are granted, the provision of flood space may be

‘hampered.

Delays can be experienced In receiving and processing snow course data. Normally
‘snow measurements are made on the first day of each month, but often several days pass
before an actual forecast becomnes available, This can be the result of difficulty in obtaining
the measured snow data and in agreeing on an operating forecast between the agencies. The
time lost can be critioal, especlaily late in the season and if the accumulated snowpack has

greatly changed. e

Other problems that arise are similarly unique. They are generally related to activities
in the lower river-and may occur only a single time, but they do have an impact on floor*)

operations, s
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EVALUATION

Examination of 1971 through 1974 - Boise River operation points out broblems
characteristic of the system, namely:

Because of the relative i inaccuracy of early forecasts, there is a reluctance to make

reqmred releases early, thus havmg a greater assurance of total refill.

Capablhty to evacuate requ:red flood control space is marginal during some years
because of the 6600 cfs ljmitation for flows in the iower Boise River.

More reliable forecasts are needed, . especially dunng the evacuatlon period,
January through March. :

More frequent forecasts are needed during the evacuation period to facilitate a

system operation which is more sensitive to changing conditions.
{.ack of a common forecast procedure causes uncertamty in. flood operat:ons.

The flood parameter curves are conservative for refill of the reservoirs, but not
conservative for flood control, especially during the month of June. This means

that a lower risk of refill is achieved at the expense of a higher risk for large flood
damage.

Control may be lost during some future years when requ:red flood control space

is less than the total space because of the above considerations.’
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'POTENTIAL FOR IMPROVED OPERATION

!

*

It is a conclusion of this report that regulation of the Boise River has been very
effective in controliing floods in. the Boise Vailey. The system could, however, be operated
-in many other ways and remam as effectwe, oF become more effectwe in control of floods.
Whether or not a change in operation can be classified as an “improvement” depends in
large part on the value placed on the various uses of water. Some operational alternatives
involve using more advanced technology and can be accomplished by expending time,
manpower, and funds to do the work. Other alternatives involve reallocation of functional
uses of the projects based on changing social values. Soime alternatives lie between the above
extremes.

This section will identify “problems” and present alternatives, and will evaluate the
. potential for changing the present systern regulation, based on the investigations presented

in the preceding sections. The problems discussed will be limited to those related to flood

" control, but the effects on other functions {irrigation, recreation, etc.) will be discussed as
thoroughly as poss:ble. . )

The implementation of some afternate operations-involve physical, legal, and social
constraints. In particular, the Memorandum of Agreement between the Bureau of
Reclamation and the Corps of Engineers would have to be madified to sffect many of the
changes described In this section. In discussing. the potential for alternate operational

procedures, the Agreemant will not be considered a constraint. The report concludes with a.

discussion of processes involved in changing the Regulation Manual and instituting other
changes.

RUNOFE FORECASTS

Because runoff in the Boise River results primarily from snowmelt, forecasts of runoff
volume can be made with a reasonable degree of accuracy. However, relatively small errors
in forecasts can resuit in significantly different flood operations, Although forecasts of the
various agencies often differ among themselves, there is no consensus-among agencies
concerning the accuracy of the methods. A previous section (see Table 6) displays the
relative accuracy~of forecasting procedures of the operating agencies. This section describes
one possible method for improving runoff forecastmg

The Northwest Watershed Research Center of the Agricultural Research Service {ARS)
recently developed a procedure that holds promise as a forecasting tool. The procedure uses
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'ex;stmg forecast models. For most. models, the coeff;caents which best fit the observed

values are determined using the "least squares’” method. The ARS method utilizes a
“pattern search” optimization technique which minimizes the errors for a given forecast
period by searching for the optimum values of coefficients. The validity of the procedure is
not reduced by the use of independent variables (snow course and prempttatton data) that
are highly correlated, as is the case with the least squares method,

The pattern search method is easy to apply to a variety of models. A separate
optimization can be performed for each forecast date, allowing available data to be more
fully utitized. This allows the importance of the snow courses to vary fram one forecast date
to another since they represent samples of snow water equivalent on different zones of the
watershed.

The ARS forecast method . was modifled -for" this study ‘1o allow Inclusion of

- precipitation station data and was used. to.develop a forecast procedure using data from the

period 1950-74, Forecasts were calculated for each forecast date (January 1 1o April 1), The
number of snow courses used depended upon data available for that. forecast date, and
varied between four and ten, white three precipitation statlons were'used for every forecast
date. ' .

Use of the above forecast method yielded higher corretaiion.c;oefﬁcient_s {r} than the
operating agency methods for every forecast date. The r values obtained were 0.801, 0.918,
0.962; and 0.980 for the January 1, February 1, March 1 and April 1 forecast dates, The
correlation coefficient represents the fit of the observed and predicted data for the entire
25-year period, with the exception of January 1 forecast which uses a 17-year period.
Comparison of ARS forecast method with the existing forecasts for the five hlghest and five

- lowest runoff yaars showed errors in the same direction, but with improved accuracy. No

forecast was consistently high or low relative'to the others. The ARS forecast method more
accurately predicted actual runoff on the average. Therefore, it |s concluded that present
forecast procedures can be improved.

The development of a single forecast method would-lead to the adoption of the best
procedure. This is true because the best procedure is a technically determinable fact.
Whatever set of criteria are used to judge the method, there is one best method. A single
forecast procedure also permlts the operational forecast to be determined by anyone, not

just the operating agencies. The single forecast method allows the decislon making

processes involved in reservoir operation. to be seen in a clearer, more straight forward
manner. '

There-is a need for flexibility in ﬂood operations apart from forecast computattons io
permit judgment to enter the process at some point. The adoption of a single forecast
procedure would not preclude the use of judgment. In fact, operational decisions would be

enhanced because of a better forecast; but these decisions sh0utd take place separately from

forecast determination.
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. The -effect. of major storms- is-not reflected in runoff forecasts until the followlnig™

month. More frequent forecasts would provide better quantification of snowpack changes,

and, therefore, result in improved system operation. Mid-month data are taken on only a

few snow courses. In the long range there appears to be a potential to improve the flood
control operation by expanding the mid-month snow data program. Existing mid-month
data should be analyzed to determine potential for updating first of the month fgrecasts.

Daily streamflow models have the capabli:ty to estimate potential runoff sequences
provided that an adequate continuous data reporting system’ exists. Models such as these
could eventually replace the monthly forecast equations now used. Continuous
monitoring and reportmg of snowpack conditions would be one of the requirements of
such a system,

FLOOD SPACE PARAMETERS AND ASSUMPTIONS

Once forecasts of runoff have been made, operation of the Boise River reservoirs for
flood control becomes dependent on the flood space parameter curves shown on Figure 6.
These curves are used by the operating agencles, the Bureau of Reclamation and the Corps
of Engineers, during thé evacuation and fill periods to judge the releases that should be
made to provide the required flood space. As illustrated in the review of 1971 through 1974
operations, the procedure for use of the curves during the evacuation period as stated by the

Agreement is not strictly followed; and there is little safety margin for flood contro! during

the refill period.

The curves on Figure 6 were constructed in 1950 prior to the construction of Lucky
Peak Dam. More than 15 years have now passed with the entire system in existence. it is
now appropriate to re-examine the parameter curves for possible modification. This section
discusses the potential for such modification as well as that for usmg alternate parameter
curves.

tUse of Recent Flood Data

The present flood space parameter curves were derived using the hydrologic data from

1895 through 1949. Since 1949, several ‘years of above average runoff have occurred, By

iricluding this data in the analysis of flood space parameter curves, a better judgment can be -

made of the adequacy of the curves, Flood space requirements for the: five largest flood
vears since construction of Lucky Peak Dam were derived based on the allowable releases
stated in the Agreement. These space requirements were then compared to the original
enveloping curves constructed before safety margins for forecast error were added. It was
found that the original curves satisfactorily enveloped the.space requirements for the five
flood seasons. It was, therefore, concluded that the existing enveloping curves adequately
represent all available flood data assuming the allowable releases are as stated in the
Agreement.
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—-—Safety. Margin for Forecast Error L

Table 7 listed-the approximate runoff forecast safety margins applied to the various
magnitudes of runoff to obtain the parameter curves on Figure 6. The margins aljowed for.

. forecast error decrease with advancing forecast date, Toward the end of ‘the.fiood season,

safety margins for forecast error approach zere, The margins of safety were chosen in this
manner to assure complete system refill. -

4

There appears to be s definite potentlat to provnde greater ﬂood protectton on Boase
River by intluding greater safety margins for forecast error for all forecasts fate in the flood
season, For example, the safety margin for, forecast error on June 1 for forecasts greater
than 1 million acre-feet is near zero; but forecasts in this range can be in error by ten -
percent or more, Tolincrease _the safety margin would mean that a greater risk would be

taken for, comblete system refill. Other effects of refill risk are discussed In a follow:ng

section, L

Available Refil! Volume

One of the characteristics of Boise River regulation that brought about this review is

the extremely low fall and early winter releases followed by large relgases for flood control,

This section examines the pofent:al for makang releases earlier and thus minimizing the '

ﬂuctuatlons that now oceur,

Hydrologic data from 1928 through 1973 were exammed to determine the amqunt of
water that would be available for refill of storage space each year under the present system
operation. This volume is equal to the total natural runoff less required releases for
irrigation and flow malntenance. from a .given date until the reservoirs reach maximum
content for the year. The volume, or “available refill”’, was derived for each year of the
46-year period from November through July. By détermining the frequency of occurrence
of various volumes of available refill, one possible procedure was developed to effect earlier

season releases.

The low regutated flow period below Luck\} Peak Dam beéins each year in late October
when irrigation diversions are stopped. Frequency analysis for- November shows that 08

percent of the time, the amount available for refill will be greater than 225,000 acre-feet. -

Using a total active space of 988,000 acre-feet, this means that reservoir contents in excess
of 763,000 acre-feet on November 1 could be released with 88 percent probability of
refilling the entire space that year. Similarly, using the total allocated space {see Table 1) of
about 872,000 acre-feet, storage in excess of 647,000 acre-feet could be released with a 98
percent chance of refill. Reservoir contents necessary for 90, 95, and 98 percent assurance
of refill are shown in Table 10 for refill of {1) the total system space, {2) the allocated
space, and {3} the total space excluding Lucky Peak Reservoir. Resu!ts are shown for the

b991nmng of November, December, and January,

Total active space filled on November 1 rarely exceeds 600,000 acre-feet and a_verages'

tess than 300,000 acre-feet. Therefore, it is evident that making any early season release will
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TABLE 10 -

RESERVOIR CONTENTS REQUIRED FOR ASSURANCE
OF REFILL OF BOISE RIVER SYSTEM

Percent . Required Contents at Beginning of Month
Space to be Chance . . . acdt)
Refilledl/ . of Fit November " December January
; 98 760,000 : 790,000 : 820,000
R e 95 700,000 730,000, - 765,000
o : [0 630,000 645,000 705,000
o8 654,000 676,000 705,000
e 95 . 585,000 615,000 650,000
o 00 515000 - 550,000 590,000
All Space Exciad- 98 485,000 515,000 " 545,000
ing Lucky Peak - 95 425,000 - 455,000 490,000
(708,800 ac-ft) 90 355,000 390,000 430,000

1/ Does not include dead storage.

cause some risk to refill of the entire space. However, by examination of Table 10, it can
also be seen that assigning some risk to refill of the entire space imparts a much less risk of
refill to all space excluding Lucky Peak; and assigning some: risk to the allocated space
similarly imparts less risk to refilt of all allocated space other than that in Lucky Peak.

Possible use of the data in Table 10 is illustrated in Table 11 for the years 1971

through 1974. Additional releases that would have been made in November and December:

are calculated assuming a five and ten percent risk of refill of the allocated space (871,500

acre-feet). In three of the four years, additionat releases ranging from 240 to 1340 cfs wouid

have been made with a ten percent risk. In 1973, a year when the system did not totally fill,

about 80,000 acre-feet would have been-released. This would have caused the system to fill.

only to 840,000 acre-feet, about 30,000 less than the total allocated space. Making such
releases in November and December would risk filling the space in Arrowrock, Anderson
Ranch, and Lake Lowell, but the risk would be very small, in the above example, a one
percent chance of not completely filling the other reservoirs would exist.

After January 1 when forecasts of runoff are made, the frequency of occurrence of
available refill can be predicted with greater certainty by relating the refill volume to the
forecast. To test such a procedure, estimated monthly forecasts from 1928-74 were
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CUTABLE 11 .- L.

EXAMPLE USE OF ASSURED REFILL OF BOISE RIVER SYSTEM
. USING PERCENTAGE RISK ON TOTAL ALLOCATED SPACE

k]

- o ‘ ' Averags
Risk of- o System Requiredy _ Additional
Refili . Date- ~  Contents Contents | Excess Release
‘ {ac-ft} -~ - {ac-ft) - (acft) {efs}
Nov1,1971 543,800 516,000 28,600 480
Dec-1, 1971 606,600 | 550,000 . 56,600 920
Nov 1, 1'_972 , 584700 515,000 79,700 1340
Dec 1, 1972, 673,000 550,000 23,000 . 370
10% P -
Nov 1, 1873 678,500 515,000 - 63,500 1070
Dec 1, 1973 564,500 550,000 14,500 240
Nov1,1974 353,500 ~ 515000 .. o 0
Dec1,1974 - 439,800 550,000 . 0o . - 0
Nov 1, 1971 543600 585,000 . 0 0
Dec 1, 1971 635200 615,000 20,200 330
Nov 1, 1972 694,700 585,000 9,700 180
: Dec 1, 1972 . §43,000 . 615,000 28,700 470
5% AR \ '
Nov 1, 1973 578,500 585,000 0" .0
Dec 1, 1973 628,000 615,000 13,000 211
Nov 1, 1974 363,100 - 585,000 0 0
Dec 1, 1974 439,800 615,000 0o 0

:U _From Table 10,

‘correlated with the January through April available refill, Results are shown in Table 12 for
the 95 percent assurance of refill (five percent risk) for three different volumes to be

refilled. An example calculation using this data for the year 1971 through 1974 is shown in -

Table 13. The calculations in thig table are consistent with those for the 5 percent risk of
refill of the total aliocated space in Table 11. Becatise of the extremely large forecasts in

1871, 1972, and 1974, almost the entire contents would have been available for release on -
January 1 with little danger, to refill. In these three years the flood parameter curves of

Figure 6 should govern releases beginning January 1. In the 1973 example in Table 13,
about 87,000 acre-feet would have been available for release in January; again this releass
would have caused some allocated space in Lucky Peak not to fill.

e




TABLE 12

RESERVOIR CONTENTS REQUIRED FOR 95% ASSURANCE OF REFILL

0

1 Interpolated from Table 12.
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 {ac-ft}. ,
. Ist of Month - Required Contents at Beginning of Month
Space to be July 31 (ac-ft) '
Refn!led./ Forecast January February March . April
‘ 1,400,000 910,000 840,000 ' 720,000 640,000
Total Capacity 1,600,000 720,000 680,000 560,000 480,000
{988,000 ac-ft) 1,800,000. - 540,000 ‘630,000 390,000 330,000
2,000,000 + 370,000 370,000 230,000 180,000
2,200,000 - 190_,000 .180,000 80,000 20,000
~ 1,400,000 . 790,000 720,000 600,000 - 520,000
Allocated Space 1,600,000 600,000 - 560,000 440,000 . 360,000
871,500 ac-ft) 1,800,000 420000 . 410,000 270,000. 210,000
2,000,000 /250,000 250,000 110,000 60,000
_ 2,‘200,000 - 70,000 70,000 .0 0
All Space Ex-  1/400,000 630,000 560,000 - 440,000 - 370,000
cluding Lucky 1,600,000 © 440,000 400,000 280,000 - 200,000
Peak (709,800 1,800,000 260,000 - 250,000 110,000 50,000
aof) . 2,000,000 90,000 90,000 .0 0
2,200, 000 0 0 0
1/ Does not include dead storage.
TABLE 13 ,
EXAMPLE USE OF ASSURED REFILL WITH A 5% RISK :
OF COMPLETE FILL OF TOTAL ALLOCATED SPACE
{acft)
-System ; '
Date-July 31 _ Reservolr ‘Requiredl/ Available
Date Forecast - Contents Contepts for Release
Jan 1, 1971 2,265,000 705,500 30,0.06 675,000
Jan 1, 1972 2,242,000 674,500 30,000 . 644,600
Jan 11 97(_3 1,686,000 617,200 530,000 87,200
Feb 1, 1973 1,620,000 599,100 630,000 o
Mar 1, 1973 1,224,000 645,600 760,000 0
Apr 1, 1873 952,000 707,000 i 870,600 0
“Jan 1 1974 2,383,000 460,300 0 460,300



AR L e

08 TN R

R Sl W DL AT el



Fand

..A previous section on_'!Available Refill Volume has discussed an’ application using

refill risk from thie end of the irrigation season througiout the evacuation period. By making
. releases during the evacuation period as required by the regulation manual, a greater risk for

refill would be taken. Making late season releases actording to the probability of otcurrence
of recession hydrograph volumes, as discussed in the prewous section, could also be used to
provide a risk to refill. :

The risk taken for total refill could be varied to-any degree. More detailed studies
would be necessary to identify the exact consequences of any proposal. However, taking
some risk on refill would reduce the total amount stored in the Boise system in some years.
If such a year were: the first of a critical sequence.of dry years, shortages would oceur
sooner, Late in the summer, Lucky Peak Reservoir would be drawn down ‘earlier in some
years with a loss to recreation. Releases from Lucky Peak Reservoir would tend to be
greater and occur earlier in the flood control season,

Allowable Release . ‘

Important in the derivation of the flood space parameter curves is the allowable

‘release, The amount of flood space required increases as the allowable release decreases. The

allowable release presently used is that flow which limits the flow in the Boise River betow
Boise to 6500 cfs. Alternate operations. could either increase or decrease the allowable
release, The main consideration of such a change is the flood damage that would occur
under alternate operations, '

At the present time, complaints about the Boise River flood control operation are
generated by the problems caused by river flows on the order of 7000 cfs or less. Even
though the total flood damages at these flows are not great {see Table 4}, the individuals
havmg bank erosion or fleoding are very concerned, To further complicate the situation, the
extent of flooding for flows down to dbout 4200 ofs is nearly as great as that of 7000 cfs.
Thus, in order to eliminate ‘all flooding considered to be serious, flows on the Bolse River
would need to be maintained below 4200 cfs. If this were done, the probability of having
targe floods would increase markedly. Because these large floods cause extensive flood
damages, operating the existing reservoirs with lower releases would increase average annual
flood damages. '

The greatest potential increase in flood damages that would occur by shifting to an
operation with lower releases would be in Boise, although this type of operation would
increase the average annual flood damages throughout the ‘Boise River. in effect, by
lowering the releases from Lucky Peak, flood damages in most years would be eliminated;

but the probability of much farger flows than have been experienced since Lucky Peak was -

constructed would be increased.

~In-fact; to minimize average annual flood damages with existing channel conditions, it
would be desirable to increase the flow objective below Bolse to something on the order
of 10,000 cfs, If this were done, average annual flood damages based on current
conditions of development and price level would be reduced approximately $350,000.
The reason for this is the same as discussed above; that is, by having higher releases, the

chance of the reservoirs spilling so that the peak of a large rare flood must be passed Is
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substant:elly reduced For example, at Bouse under the existing operating plan, there is a

two percent chance each year that flows in excess of *10,000 cfs will be-experienced, of ... .

on the average once every 50 years flows at Boise wili gxceed 10,000 cfs. However, If the
allowable releases were increased to 10,000 cfs below Boise, flows exceeding 10,000 cfs .

. could be expscted to be more infrequent than once every 200 years. While the higher

release would provide more average annual benefits at Boise than the remaindér of Ada
County or in Canyon County, there would also be an mcreased average annual flood

’ damage reductlon in the other two reaches,

The above dISCUSSIon ilustrates that therg is httte potential- to reduce the allowable-
release below 8500 cfs in the lower Bmse River. To do so would increase the average annual
damages caused .by flooding. Even if thé risk of refill were greatly Increased to afford
present level flood protection at a lower allowable release rate, average annual damages
would Tt!ll be greater at the lower rate. There is, however, potential to increase-the allowable -
release ‘rate. Doing so would increase the frequency of minor flood damage to some areas

. along the river, but it would reduce the risk of a major flood which wouid be more costly in

terms of average anrlual damages. The maximum allowable release that should be considered
is approximately 10,000 cfs in the lower river. .

Dependability of Diversion ‘

In the derivation of the flood space parameter curves, the allowab[e release was derived
assuming diversions to the New York Canal of 1365 cfs in March and 2820 cfs from Aprit
through July. As discussed earl:er these’ dwers;ons are often not made or are Iess than that
assumed.

The Memorandum of Agreement states that “diversions to the New York Canal may
infrequently be reduced below the diversion figures indicated above. When the above
decreased diversions are required, it may be necessary to increase flow in Boise River below
Diversion Dam.” In the last ten years, 1965-74, diversions have averaged 185.cfs in March
and 1510 cfs in April. Although the Agreement does permit increasing the release to
compensate for the small diversions, there has been a reluctance to do this in March and

‘early April because of the increased. flooding it would. cause. By the end of April diversions

to other canals near Boise effectively reduce the flooding caused by releases greater than
those originally assumed. In recent flood years the allowance for diversions in the aliowable '
release has been as much as 4300 cfs in May and June,

The fload space parameter curves should be revised to reflect present diversions above
.Boise during the early lrrigation season. In above average flood years the small March and
early-April diversions could }imit.evacuation capability. Even though present operation may
try to compensate for reduced diversions, a more accurate estimate of the space required
should be made.

CRITERIA FOR MAJOR FLOOD REGULATION

As stated previously, the reservoir system on Boise River doss not provide complete

flood protection and there is a two percent chance each year that a flood of 10,000 cfs or

more will occur. While the Corps of Engineers’ Regulation Manual contalns a procedure for
major flood regulation, no such procedure has been agreed to by the Bureau of

Reclamation, s
. . 3 ‘-\‘j
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—--Fhe-Agreemient states that-miajor flood operations ¢an begin when the forecast cails for

space requirements greater than the total system flood space. A more comprehensive
definition of an impending major flood is needed to cover all possible oceurrences. Major
flooding could occur wheh space requirements are less than the total system flood space if
the space available is much less than that required. Under such circumstances it may be
desirable to increase the releases above that presently allowed, to prevent passing a much
larger flood peak.

If a major flood did occur, and the system did exceed the maximum allowable release,
the expertise to regulate the flood to the minimum: possible. discharge is availabie In the
Corps of Engineers. 'If this occurred, data such' as soil-moisture content, available storage,
streamfiow, and weather forecasts. would be used in simulation models to choose the best
operation, What is lacking is an adequate procedure between the operating agencies for
defining major flood conditions and who should have control over the subsequent
operation, The procedure in the Agreement for major fiood operation Is poorly defined and
very vague, .

The formulation of major flood criterla Is considered to be one of the most urgent
needs for improving flood operations of the Boise River. Although such criteria would not
be used most of the years, it has perhaps the greatest potential to afford better overaf! flood
protection for the Bolse Vafley )

FLOOD SPACE DISTRIBUTION AMONG RESERVOIRS

Of the total flood space required in the three reservoir Boise River system, no more

than 40 percent can be provided at Anderson Ranch Dam, In some years power production
at Anderson Ranch.may be limited because the resulting space provided from power refeases °
-.cannot be counted as flood space. There are indications based on preliminary studies by the

Bureau of Rectamation that the percent of flood space effective at Anderson Ranch could
be varied with runoff potential. These studies show that for low runoff years, the percent
effective space in Anderson Ranch could be increased.

A set of parameter curves similar to those used to establish system flood space
requirements could be used to control the space ‘distribution among reservoirs. These
parameter curves would relate forecast runoff and/or other variables to the expected inflow
below Anderson Ranch Dam in excess of the downstream channei _capacity with sufficient
factors to aliow for forecast errors,

A study should be made to determine the maximum percent effective space that can be
provided at Anderson Ranch. Once this information. is available, the consequences of
adopting new flood space criteria should also be analyzed. Preliminary estimates are that
there is potential for an average increase of 10 MW in power production during the three

.month period March-May. Studies should include the impact on the change in reservoir-
" contents of Anderson Ranch Reservoir and its refill capability. Although-this alternate

operation could improve powér productaon there would be no potentlal for providing
increased flood protection. :
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!n a previous section, the problems assoclated with reducmg reservoir releases to meet
existing channel capacities were discussed. The altérnative exists to: physwaliy change the

* " capacity of the Boise River channel so that greater major flcod- protection can be made

available with no increase in local ﬂoodmg Increasmg the capacity of the channel to carry
more flow can be accomplished by clearing and enlargmg the existing channel, buildmg

. levees ora combmataon of-the two.

The maximum channei capacity' that should be considered is about 10,000 ¢fs, the
approximate capacity of Boise River through Boise, Because of bridges, utilities, and other
developments across and adjacent to the river, it is impractical to conslder enlarging the river
through Bolse. In addition, if there were sufficient capacity in the river to release 10,000
cfs, thelupstream Teservoirs cou!d be operated 1o mgmﬂcantly reduce the chance of greater
floods ocourring. :

Enlarging the Boise River from Boise to the mouth would involve large costs and cause
major environmental alterations.” Channel enlargemeént would eliminate many islands used
by wildlife, destroy fish habitet, and adversely affect all semi-aquatic birds and mammals, -’
Enlargement would prowde greater flood damage reduction than levees because flows could
be carried at a reduced height which would help alleviate high groundwater conditions
adjacent to the rliver. Channel enlargement would not be permanent because the river would
continue to shift and build up a gravel base which would have to be removed to maintain
the channel capacity. Nearly continuous riprap would be required to avoid bank erosion,

Seventy percent of the river below Boise has levees of various kinds. These have been
built by local people and by the Corps-of Engineers during emergency flood situations.’In
many cases the levees are inadequate to -withstand other than minor flood flows. Levees
might .be constructed on.the river bank or set back from the .river. Continuous levees
constructed along the river bank would have to be riprapped, thus destroying streamside
vegetation. In addition, the riprap would be placed below the river channel to avoid being
undermined; consequently, the channel would have to be disturbed during construction.

Offset levees could be beneficial to fish and wildlife habitat. It would be nécessary to -
reserve the area between the river and the levees for cattle grazing or other uses that could
withstand flooding with minimum damage. Much of the wildlife habitat would be protected
as opposed to the present situation where this habitat is being cleared away to provrde for
more intensive agriculture.

From a practical standpomt it appears that any efforts to increase channel capacity
would involve a combination of channel clearing, streambank levees and offset levees.
Channel clearing should be restricted to a few locations where the capacity has been severely
limited. Streamside levees should be restricted to those reaches where the existing ones are
rather adequate. In the remaining reaches the levees would be set back from the river. To
effectively allow modification of reservoir operations, channel capacity changes would have
to be made along the entire river. To do otherwise would result in mcraased frequency of
flood problems for the unprotected areas,

There is potential to increase flood protection along Boise River by increasing the

channel capacity. Areas along the entire. river below Lucky Peak would benefit by greater ¢

.
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- flood- protection. This Inoludes-additional, protection through Boise aswell as in the Feathes "~ 7T T

where the actual enlargement would be made. .For this reason economic. evaluation of the

levees should involve crediting: of damage reduction through Boise to the downstream levees, -
Overall feasibllity of channel enlargement will be determined by the Corps of Engmeers in.

the Levee Restudy which will be completed by the summer of 1976.

Regardless of results of the Leuae Restudy, private levee constructmn will continue. In

order 10 prevent further restriction of channel capacity, a plan for proper placement of

these levees is needed. Such aplan could best be prepared by the flood control districts wnh
assistance of the ldaho Department of Water Resources and the Corps of Engineers,

FLOOD PLAIN ZONING

Potential - increases in future flood damages on Boise River could be controlled by

enforcement of flood, plain zoning. However, the flood damages that have been experienced’

- in recent years will not be-substantially affected by zoning.-Most of the recent flooding has
been on agricultural land and zoning would not affect the continued use of the flood plain

for agriculture. Zoning would control the addition of floodprone structures. As there is’ '

limited structural development in the flood plain outside of -Boise, addpting and enforcing
fiood plain zoning could be very effective in preventing future escalation of structurs! flood
damage, ;

The National Elood lnsurance Program administered by the U. S. Department of
Housing and Urban Devefopment makes flood insurance available at reasonable costs to
those located in flood-prone areas. However, for residents to qualify for this insurance it is
necessary for the governing body having zoning jurisdiction to adopt flood plain control
measures. No later than one year after identification of a fiood hazard -area, all lending
institutions under Federal supervision must require flood insurance for structures located in
that area before making loans. However, this insurance is largely limited to structures and
their contents and does not, for example, provide flood insurance for crop losses.

The major flood areas below Lucky Peak Dam are located almost entirely in Ada and
Canyon caunties. The Corps of Engineers’ reports “Flood Plain information, Boise, 1daho
and Vicinity” and “Flood Hazard Report, Caldwell, Idaho and Vicinity”, will adequately
define flood prone areas along Boise River from Barber Dam to the Canyon County line and
through Caldwell. This information will be used by the Department of Housing and Urban
Development to prepare flood hazard area maps for the cities and counties. Maps atready
prepared include the cmes of Eagle, Garden City, Middleton, Caldwell, Parma, Nampa, and
Boise,

Once flood hazard maps are presented to the cities and counties, they must resolve
within one year to use the maps in evaluating the issuance of building permits in the flood
piain_ in order for builders to qualify for flood insurance and thus qualify for loans from
federally supervised lending institutions. At present none of the mapped cities have passed
such resolutions. Zoning is particularly important in the city of Boise where fiood plain
encroachment has occurred. The major reason for official reluctance to zone for floods Is
fear that property values in flood hazard areas will decrease. The Idaho Department of
Water Resources, as the state c¢oordinating agency for flood insurance, has encouraged cities
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*‘and-counties {o. adopt resolutions or zoning regulattons necessary to qualify for i insurance.
This has been done in cooperation with the Department of Housing and. Urban Developmeht ~
and the Corps of Engineers through public workshops and other information programs. The
effort will be continued so that local autherities will be kept mformed of the benefit and
consequences of fload piam management programs.

ADDJTIONAL STORAGE

Additional flood -stbrage could be gained by constructing another reservoir on Boise
River. For example, thé Corps of Engineers has proposed & reservoir on the Boise River with

an active capacity of 490,000 acre-feet. Such a reservoir could be used to provide present

level flood protection at a lower allowable release;. greater major flood protection at the
present allowablq release rate, or some alternatwe between these two,
J
The major disadvantage of construction of another reservoir is the loss of a free-flowing
portion of the Boise River. The net effect on fish and wildlife resources would most likely

be detrimental. Further ‘study of new reservoirs on Boise River should not'be made dntil all .

‘nonstructural alternatwes such as zoning and reservolr re- operatmn have been improved to
the maximum posswble extent.

Additional 'ﬂood storage could aiso be provided by enlarging the exhlstiﬁg TESErvoirs.
The possibllity of raising Lucky Peak Dam or Arrowrock Dam is presently being studied by
the Corps of Engineers.
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CONCLUSIONS AND RECOMMENDATIONS

Of the alternative operations described in’ this report, some could be adopted under
the existing Agreement, Included among ‘these are the use of a common- runoff forecast
procedure, strict interpretation of the Memorandum of Agreément, modification of allo-
cated flood space, end modification of the maximum allowable refeasé. Changes concern-
ing these items are allowed by the Memorandum of Agreement between the operating
agencies: Instituting a change would, howsver, be difficuit.'Agreement would have to be
reached between the Corps of Engineers and the Bureau of Reclamation on the desir-
ability of a change and_the exact form of the change. Récommendations of. this report on
short term changes can only urge the two agencies to modify present bperation.

Other management alternatives require revision of the Memorandum of ‘Agreement,
the completion of new studies, or both. Revision of the flood space parameters and
addition of major flood criteria involve revision of the Operatang Manual and the Agree-
ment. This process would be leéngthy not only because of the studies that would have to

“be completed, but also because agreement between the Corps of Engineers, Bureau of

Reclamation, and possibly, the State of Idsho, would have to be reached. Agreement
between the agencles would be difficult because the Bureau of Recldmation is chiefly

concerned with assuring maximum reservoir fill for Irrigation, while the Corps of Engl-'

neers has more adequate flood control as a primary goal.

Both agencies do agree, however, that Regulation Manual revision is needed, and

that the present manual could be improved. It is the principal recommendation of this
report that preparation of a new Regulation Manual and Agreement be Initiated as soon
as possible, and the subjects treated in this report be incorporated in the revision. The
manual should be prepared jointly by the Corps of Engineers and the Bureau of Recla-

mation with the consultation of the State of Idaho. To eliminate the present confusion

concerning the differences between thé Regulation Manual and the Agreement, a new
Agreement should recognize the Regulation Manual as the determiner of all reservoir
operations. Provision should b& made for frequent updating.

Structural alternatives, such as channel cleering, new or rebuilt levees, and new reser-
voirs are much longer range than operation revision. Extensive study and public authori:
zation of such projects would be necessary. in addition, the Idaho Water Resource Board
has stated as a water planning objective "the preference of management over structural
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.. alternatives- in reducing or preventing flood damages.” New reservoirs, because of public.

" attitudes, aré ot desirable st the’ present time.-The social and economic feasibility of a
combination of channel clearing and levee construction will be much better defined upon
completion of the Corps of Engineers’ "'Boise Valley Levee Restudy.”

The various sections of this report contain conclusions concerning present and future
floed operations on Boise River. Many of these are technical in nature and dre not
repeated here. The report was prepared- as a result of inquiries regarding the sequence of
tow fall flows followed by relatively high spririg releases. That flow sequence oceurs
because it is impossible to forecast seasonal runoff until information on the accumulating
snowpack becomes available in- January. In years of large runoff the January forecast may
indicate the need to begin reservoir evacuation for flood control. The allowable release.
which now occurs during the flood regulation season was apparently the principai cause
of the complaints regarding the flood control operation. Recommendation number four,
below, does not satisfy the desire of some landowners for a-lower regulated release. The
capab:hty to evacuate required flood contro! space is marginal during some years because

“of the 6500 cfs allowable release. The allowable release is discussed on pagés 56 and 57.-

_ The report conciudes {page 56% that incieased releases in the fall months could be
made only by accepting a greater risk of refilling the system. Various levels of risk asso- -

.ciated with increased fall releases were présénted in Tables 10 and 11, These early
releases could shorten the period during which maximum ai!owable releases (6500 cfs) are
required, but would not eliminate the need for such releases m most years,

The effect of taking a greater refil] risk on irrigated agriculture and reservoir recrea-
‘tion has not been evaluated. The purpose of this report has been to examine the various
potentials for improving the flood control opération but not to select a preferred opera-
tion. Several levels of refill risk have been discussed and each would have a different
‘impact. in the detailed studies for manual revision, the trade-offs between flood controi
and other reservoir uses should be evaluated before a hew operating plan is selected.

It is concluded that the flood control objective of 6500 cfs on the Boise' River
system has been successfully met since-the present operating plan became effective in
1964, During that period, there would hiave been four springtime fioods of greater than
20,000 cfs if there had been no reservoirs in the system.

Following are major recommendations concerning Boise River flood control,

{1) A new Reservoir Reguiation Manual should be prepared with appropnate
supporting Agreement.

(2) Beginning in 1975, releases during the evacuation period should be detsrmined
by averaging the computed release over the remainder of the period as defined
in paragraph 6¢ of the present Agreement. .

{3) A procedure should be developed to use 8 por.on of the space in Lucky Peak
Reservoir to provide greater flood protection for the occurrence of a major
flood. Decisions must be made regarding the degree of fiood protectlon desired
in relation to reservoir refill risk.
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(5)

{6}.

""Boise. should. not ba decreased Consaderatlon shouId be given for an ingrease in
the max:mum release, .

A smgle foreeast procedure for reservoir operation should be developed and put

into use as soon as possible. Feasibility of autontating the existing snow course

network for continuous monioring should be exarnined.

The cities and counties within the Boise ‘River flood plain should take the -

necessary steps to qualify for flood insurance., This should be accompanied by
programs to develop public awareness of flood hazard areas,
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Introduction

The Objectors ask this Court to ovér!urn a licensed water right first permitted by
the Idaho Dep?lfuﬁent of Water Resources (“IWDR”) more than twenty years ago. As a threshold
matter, their challenges must be barred because they are collateral atlacks on the IDWR’s
decision to permit and license the streamflow maintenance water right. The Objectors’
argument that the Directorof the IDWR proceeded under the v;frong statute in permitting and
licensing the streamflow n;saintenance water tight, if accepted, would obviate the water right
entirely. In its decision in Subcase 91-63, this Court found that wholesale challenges to a water

right such as the Objectors are improper collateral attacks which must be barred. That




conclusion applies equally here. Not only must all faqial challenges to the water right be barred,
but there is no persuasive reason 1o permit reconsideration of any of the elements of the water
right,

Second, the Objectors’ argument that the water right should have been estab}_ished
by the Idaho Water Resources Board (“IWRB”) pursuant to the instream flow program in Idaho
Code Title 42, Chapter 15 ignores a practical reality: without Lucky Peak Dam and Reservbir io
divert and store the water, there could be no water right because the dam is necessary to divert
and store the spring run off so that it can be released over the course of the winter,

Third, while the Objectors’ desire to ensure that the Streamflow Maintenance
water right does not interfere with their contractual entitlements is understandable, the remedy
they seek — having the Streamflow Maintenance water right designat.ed for irrigation purposes as
well — is wholly unnecessary. The government’s response brief explained that the irrigators
have never been shorted the “make up” water they are entitled to under the 1953 Memorandum
of Agreement and its implementing contracts, Below, we explain why: the “make up” water is
not taken from the streamflow maintenance account; rather the “make up” water never goes inlo
the streamflow maintenance account.

i THE OBJECTIONS MUST BE BARRED BECAUSE THEY ARE IMPROPER
COLLATERAL ATTACKS ON A LICENSED WATER RIGHT.

The objections must be barred because they are collateral attacks on an
administrative decision by the Idaho Department of Water Resources that should have been
raised more than twenty years ago. The Objectors argue they should be allowed to circumvent
the process for review of state administrétive decisions l'aecause their challenges fall within the

exception to the rule barring collateral attacks that this Court recognized in Consolidated Subcase

91-63. To the contrary, this Court’s analysis demonsirates that the objections must be barred.

REPLY BRIEF IN SUPPORT OF THE UNITED STATES” MOTION FOR SUMMARY JUDGMENT - Page 2

———



First, the objections that the streamflow maintenance water right was licensed undér the wrong
statute, if accepted, would eviscerate the entire water right, As this Court observed, such
challenges are improper collateral attacks because they “should have been raised in the prior
proceedings.” Memorandum Decision and Order on Cross-Motions for Summary Judgment, |
SRﬁA Subcase No, 91-63 (Sept. 2, 2004) at 30 (“91-63 Order”). Second, the controlling law, as
well as the facts are the same today as tl;ey were in 1985; therefore, there is no reason to re-
e?{amine the elements of the Lucky Peak storage water right.

A, This Conrt’s Decision in Subcase 91-63 Establishes that Objections Which

Seek to Obviate a Licensed Water Right, as Those Here Do, are Improper

Collateral Aitacks Which Must be Barred.

As this Court explained in its decision in Subcase 91-63, “[t]he law of the case in
the SRBA precludes the outcome of an administrative license proceeding from béing collaterally
attacked in the SRBA.” 91-63 Order at 12. Collateral attacks are barred because “[t]he exclusive
remedy is (was) to contest the permit application in the proper administrative proceeding and if
necessary through judicial review pursuant to the Administrative Procedures Act,”Y Id,
Precluding collateral attacks is especially important in an adjudication because “[f]inality in
water rights is essential.” State v. Nelson, 131 Idaho 12, 16, 951 P.2d 943, 947 (1998). That is
particularly true here, where the thousands of Idahoans who have come to rely on the winter
flows in the Boise River made possible by the streamflow maintenance waler right are not parties

to the case. See Nevada v. United States, 463 U.S. 110, 144 (1983).

Y _This Court’s recognition that the proper time to challenge a licensed water right is at the
time of the permit application demonstrates that there is no merit to Nampa & Meridian Irrigation
District’s suggestion that the Lucky Peak water right is not entitled to preclusive effect because
the license was not formally issued until three days after the Director’s Report. See also Matter
of Permit No. 47-7680, 114 Idaho 600, 604-05, 759 P.2d 891, 895-6 (1988) (also illustrating that
the proper time to challenge IDWR’s decisions regarding a water right is at the time a permit is
issued or amended). ' '

REPLY BRIEF IN SUPPORT OF THE UNITED STATES' MOTION FOR SUMMARY JUDGMENT - Page 3



The Objector’s primary argument is that the water right shoufd have been
licensed under the instream flow program, L.C. § 42-1501 ef seq. It is undisputed that Objectors
- could have brought that argument at the time application to amend-its permit was approved.
Indeed, both the Idaho Béard of Water Resources and the ldaho Department of Water Resources
expressly considered that argument — aﬁd rejected it. See Idaho Water Resourc-:_es Board, Agenda
Item No. 8, Déc. 13, 1984 (Exhibit W to the AFFIDAVIT OF DAVID A, JARVIS); IDWR Issue Paper
at 2 (Exhibit F to the AFFIDAVIT OF JERRY A. KISER, dated Oct. 12, 2007) (“KISER AFFID,”).

If this Court were to reconsider the administrative agencies’ decisions and accept
the Objectors’ argument, the consequence would be divest the United States of its water right
entirely, since only the Idaho Board of Water Resources can hold a water right established wnder
Title 42, Chapter 15.% As this Court récognized in Subcase 91-63, collateral attacks which would
have the effect of stripping the license holder of his right entirely cannot be heard:

[T}o the extent the frrigation Entities seck to obtain full title (on behaif of their
members) to the subject water rights - that . ., would be a collateral attack on the
prior decree or license. That issue should have been raised in the prior
proceedings.
Id. at 30. Accordingly, this Court’s decision in Subcase 91-63 demonstrates that the Objectors’

claim that IDWR proceeded under the wrong statutory program must be barred and the

streamflow maintenance water right sustained.”

¥ The Boise Project Board of Control (“BOC”) argues that its objection merely challenges
the beneficial use of the water right.  BOC RESPONSE TO MOTIONS FOR SUMMARY JUDGMENT,
dated Nov. 14, 2007 at 8 (“BOC Resr. BRr.”). But it does so by arguing that the beneficial use
confirmed by the license can only be made by the Idaho Water Resources Board, Id. at 5. Thus,
the Board of Control, like the other Objectors, attacks the validity of the entire water right.

¥ The Objectors, particularly Pioneer and Settlers, strive mightily to avoid that conclusion
by urging this Court to construe their argument that IDWR acted under the wrong statute as
alleging the Director exceeded his statutory authority in violation of Idaho’s constitution. That
argument must fail becanse the Director has been tasked with implementing both water rights
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B. There is No Compelling Reason to Re-examine any of the Elements of the
" Streamflow Maintenance Water Right.

This Coprl’-s decision in Subcase 91-63 observed that the elements of a licensed
water right are not entireiy irﬁmune from re-examination bt;,cause those élements “caﬁ |
subsequently be changed voluntariiy such as through contract or by operation of law (i.e.,
forfeiture or abandonment).” Id. Some of the Objectors ask this Cowrt to add an irrigation
component to the Streamflow Maintenénce water right in order to protect contractual interests
established by a 1953 Memorandum of Agreement and implementing contracts¥ As is explained
in Section II}, infra, there is no basis to do 50 because the irrigatiors have not made beneficial use
of the streamflow maintenance water and no need to do so because the State’s accounting
program is hardwired to protect those contractual interests,

Even if that were not the case, the objections should be barred because the

program at 1,C. § 42-201, ef seq., and the instream flow water rights program at 1.C. § 42-1501, et
seq. Accordingly, even if the Director had acted under the wrong program, he would merely
have erred; he would not have exceeded the authority available to him by statute. Even if that
were not the case, allegations that statutory authority has been exceeded are not constitutional
questions. E.g., Bivens v. Six Unknown Fed. Narcotics Agenis, 403 U.S, 388, 396-97 (1971)
(distinguishing between “actions contrary to {a] constitutional prohibition,” and those “merely
said to be in excess of the authority delegated . . .by the Congress™). Finally, there is no merit to
Pioneer and Setilers’ argument that the Director violated Idaho’s constitution because the permit
approval was not presented for approval by “concurrent resolution of the Idaho legislature” as
would have been required under the instream flow statute. See I.C. § 42-1503. First, as is
explained infra, the instream flow statute is inapplicable because the streamflow maintenance
water right is predicated on the diversion and storage of water, Second, the Idaho Supreme Court
has repeatedly found that legislative actions taken by concurrent resolution violate the enactment
and presentment provisions of the Idaho Constitution, E.g., Idaho Power Co. v, State, 104 Idaho
570, 574, 661 P.2d 736, 740 (1983). Indeed, in light of that, the Idaho Attorney General has
concluded that L.C, § 42-1503 is itself unconstitutional, Attorney General Opinion No. 87-6
(Exhibit MM to the THIRD AFFIDAVIT OF DAVID A, JARVIS).

¥ “The 1953 Memorandum of Agreement was attached as Exhibit E to the AFFIDAVIT OF
DAVID A.JARvis. Examples of the implementing contracts were provided at Exhibits B and C to
the AFFIDAVIT OF JENNIFER A, STEVENS,
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rationale which led this Court to re-examine and clarify theltitle issue does not apply here. In
S_ubcase 91-63 this Court found that the title element of the water rights needed to be clarified in
light of the Supreme Court's direction in-Jekes v. Fox;, some of the United States water rights had
been decreed prior to the decision and even those licensed after did not reflect the decision.
Here, in contfasl, there is no judicial decision (re)defining an element of the water right.
Moreover, in 91-63 there \;vas a significant dispute between the parties over the terms of the
governing Jaw. Here, in contrast, there is no dispute over the terms of the governing contracts.
Indeed, the United States has reiterated its commitment to the provisions of the 1953 Agreement
and implementing contracts. See RESPONSE BRIEF IN SUPPORT OF UNITED STATES” MOTION FOR
SUMMARY JUDGMENT, Dated Nov, 14,.2007 at 11-12, Int short, there is no compelling reason
today, twenty years after the Objectors had an opportunity to protest the terms of the permit, to
allow them to collaterally attack and redefine the elements of the Streamflow Maintenance water
right,

11 THE LUCKY PEAK LICENSE AND WATER RIGHT DO NOT CONFLICT
WITH TITLE 42, CHAPTER 15 OF THE IDAHO CODE,

Each of the imvigation entities argues that the streamflow maintenance water right
for Lucky Peak cannot be affirmed bcéause it was not licensed pursuant to the requirements of
the instream flow statute found at 1.C. § 42-1501 et seq.¥ Pioneer and Settlers Irrigation
Districts additionally assert that the establishment of the United States water right was

“backhanded” because it was done by a transfer rather than as a new appropriation. PIONEER

¥ Several of the irrigation entities also characterize the United States as arguing that federal

law pre-empts state law and allow it to release water for streamflow maintenance purposes

regardless of the storage water rights. That is not the case. Several of the objections filed

~ supgested that the iirigators believe that Lucky Peak Reservoir is not authorized to release water
for streamflow maintenance. Accordingly the United States explained the statutory basis for

Lucky Peak’s operation authorizes releasing water to maintain streamflows,
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AND SETTLERS® RESPONSE TO UNITED STATES BUREAU OF RECLAMATION’S MOTION FOR

 SUMMARY JUDGMENT, dated November 14, 2007 at 11 (“P & S RESP.”).

- -Pioneer and Settlers’ argument merely illusirates one reason why the Objectors are

wrong in arguing that Lucky Peak could only have been established pursuant to the instream flow

.program, At the time the United States filed an application to amend its permit in 1984, ithad a

permit which authorized it to store up to the full content of Lucky Peak reservoir, Permit No, R
1183 (Exhibit 11 to the ARFIDAVIT OF DAVID A, JARVIS), Consequently, there was no water
available for appropriation under Title 42, Chapter 15,

Further, there was no basis for the water right o have been established under the
instream flow program. Title 42, Chapter 15, was enacted to “provide an express, generally
applicable procedure for the appropriation of water where no physical divers;’on Is involved.”
STATE OF IDAHO, DEPARTMENT OF FISH AND GAME’S BRIEF. . . dated Nov. 14,2007 at 10
{“STATE BRF.") (emphasis added). Here, in conirast, the natural flow of the Boise River is
diverted into Lucky Peak Reservoir and stored. See BOC RESP. BRF. at 5-6; STATEBRF. at 5.
The dam and reservoir ave critical to the operation of the water right because they allow water to
be captured during the high flows of the spring and stored 6 that it is available for use over the
winter when it is needed to maintain streamflows for the benefit of fish, wildlife, recreation,
aesthetics and other purposes, Thus, as the Idaho Board of Water Resources, the entity charged
with administering Title 42, Chapter 135, explained “{t}he dam is considered 1o be the diversion
for a storage water right, and if the streamflow maintenance uses can be considered to be
beneficial, a valid water right can be constituted.” Idaho Water Resources Board, Agenda ltem
No. 8, Dec. 13, 1984 (JARVIS AFF., Ex. W).

Only Pioneer and Settlers argue that streamflow maintenance is not a beneficial
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use. P&S R£SP. at 12-13. Those irrigation districts suggest that because the insiream flow
statute provides that the preservation of “the minimum stréam flows required for the protection
of fish and wildlife habitai; aquatic life, recreation, aesthetic beauty, transportation and .
navigation values, and water quality” is a beneficial use when done pursuant to the instream flow
act, similar uses cannot be beneficial in any other context. Jd. at 7. Pioneer and Seitlers again
miss the point.

First, as IDWR recognized in its consideration of the permit application, in light
of Title 42, Chapter 15, “the precedent for recognizing such uses is established in Idaho law.”
IDWR Issue Paper at 2 (KISER AFFID., Ex. F). Apart from that, the fact that providiﬁg water to
protect fish and wildlife habitat, aquatic life, recreation, aesthetic beauty and water guality
purposes, as the streamflow maintenance releases do, is a beneficial use in the context of the
instream flow program, does not mean that those uses cannot be beneficial when applied to a
water right predicated on the diversion of water. Indeed, if -thal were the case, ﬁo fish farm could
establish beneficial use. Cf Faden v. Hubbell, 28 P.2d 247, 250-51 (Colo. 1933) (“[iltis

self-evident that water diverted and employed for the propagation of fish is devoted to a useful

purpose”).

Not surprisingly, the uses encompassed within the umbrelia term ;‘strealnﬂbw
maintenance” are widely accepted as beneficial uses. As the United States explained in its
opening brief, the use of water to sustain fish and wildlife is recognized as a l;eneﬁcial use of
water throughout the west, including Idaho. U‘.S. OPEN. BRF. at 16 1. 1 1; Stott By and Through

- --Dotvgall v. Finney, 130 Idaho-894, 950 P.2d 709 (Idaho 1997) (dams and reservoirs serve

“beneficial uses such as flood control, power generation, recreation, and providing beneficial

environments for fish and wildlife”); State v. U.S,, 134 1daho 106, 996 P.2d 806 (Idaho 2000)
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{the exception to requirement of a diversion for stockwater uses “does not extend to beneficial

- use for wildlife habitat”), Similarly, recreation and aesthetic beauty are also well established as’

beneﬁcial uses. See-e.g. Phelps Dodge Corp. v. Arizona Dept. of Water, 118 P.3d 1110,;1112
(Ariz. Ct. Abp. 2005) (Arizona’s statute for “general water usagé rights” recognizes recreation
and fish and wildlife as beneficial uses);, In re Adjudication of the Existing Rights to the Use of
all of the Water, Both Surface and Underground, Within the Missouri River Drainage Area, 55
P.3d 396 (Mont. 2002) (éﬁ%rming water rights established by diverting water for fish, wildlife
and recreational uses); Hallauer v. Spectrum Properties, Inc., 18 P.3d 540 (Wash. 2001)
{beneficial uses include fish and wildlife maintenance and enhancement, recreation and
presen;vation of environmental and aesthetic value); see also Idaho Depl. of Parks'v. Idaho Dept.
of Water Aﬁmin., 96 Idaho 440, 443-444, 530 P.2d 924, 927-28 {1974) (noting that “numerous
other western states have recognized through legislation that utilization of water for scenic or
recreational purposes is a beneficial use.”).

In short, the streamflow mainienance component of the Lucky Peak storage water
right “was perfected in accordance to Idaho law” because the dain serves as a diversion device

and the water is applied to a beneficial use. See STATE Brr, at 10.

III. THERE IS NO BASIS TO DESIGNATE THE STREAMFLOW MAINTENANCE

WATER RIGHT FOR IRRIGATION USE.

The final issue raised by the itrigators does not go to whether the streamflow
maintenance water right should exist, but rather, whether the “purpose of use” element should
include irrigation as well as streamflow maintenance. The irrigation entities claim that -
designation is necessary to preserve the United States ability to continue to mest its obligations -

under the 1953 Memorandum of Agreement anid its implementing contracts. The United States

does not dispute that the 1953 Agreement and its implementing contracts require Reclamation to
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_ make Anderson Ranch and Arrowrock irrigation contractors whole when flood control operations

leave less water in Anders;m Ranch or Arrowrock Reservoirs than would have b‘een there in the
absence of flood control-operations.f The Objectors’ arguments, however, proceed from a
fundamental misunderstanding. Contrary to their assertions, the “make up” water is not taken
from the streamflow ma‘internance waler right. Instead, IDWR’s accounting program ensures that
the Anderson Ranch and Arrowrock contractors are made whole before any water is made
available to the streémﬂow maintenance account,

The AFFIDAVIT OF MARY MELLEMA explained that watermaster records
demonsirate that Anderson Ranch and Arrowrock spaceholders have been kept whole in each
year flood control operat.io.ns have occurred since coordinated reservoir operations began in 1955,
AFFIDAVIT OF MARY MELLEMA, dated Nov. 13, 2007 at 4 6. Ms. Mellema is a Reclamation
employee and dig not have the expertise to explain how IDWR’s water rights accounting ensures
that will happen, The attached AFFIDAVIT OF ROBERT J. SUTTER, former Hydrology Section
Manager for the IDWR and author of the programs used o account for the reservoir water rights,

provides that explanation?

¥ Flood control operations are explained infra. The Board of Control argues that the
contracts require Reclamation to provide water “whenever flood control activities have prevented
the filling of the upstream reservoirs.” BOC RESP. BRF. at 2. That is not correct. The measure is
not whether the reservoiss have filled. Rather it is whether flood control operations have left less
water than would have been there absent those operations. See 1954 Contracts, Exhibits B and C
to the AFFIDAVIT OF JENNIFER A. STEVENS at § 7(a).

¥ Counsel for Pioneer and Seitlers’ deposition of Ms. Mellema illustrated that she (like
most Reclamation employees) has had no direct experience with JDWR’s accounting system.,
The conclusions she drew however, relied on after-the-fact records and therefore did not require
knowledge of the accounting process. In any event, Mr. Sutter has affirmed her conclusions and
provided a detailed explanation of IDWR’s water rights accounting. In the event counse] want to
depose Mr. Sutter pursuant to LR.C.P. 56(e), he can be available for deposition on February 21,
or such other date as is mutually convenient for the parties. '
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As Mr. Sutter explains, the accounting for the project reservoir water rights is
done by IDWR, in conjuncﬁion with the Boise River Watermaster, pursuant to two computer
programs administered by the IDWR. One, the Accountiﬁg Program, accounts for the water -
rights of the three reservoirs. The second, the Allocations Program, allocates storage within each
reservoir to the various spaceholders. See AFFIDAVIT OF ROBERT J. SUTTER at §2.

The watér year for the reservoir system begins November 1, Id at §3. Asthe
reservoirs begin storing water, the Accounting Program accdunts for the volume of water stored
in each of the three reservoirs, but no water is allocated to individual accounts within each
reservoir. Jd. at §4. At some point, typically in April or May but sometimes as late as July, the
three reservoirs reach the maximum storage credit they will achieve during the year. Jd. at 5.
.Whenever that maximum storage point is reached, the Allocations Program is run to allocate the
\#ater within each reservoir to the specific accounts, including the irrigation contractors and the
Streamflow Maintenance account. Id. Delivery of the Streamflow Mainienance water does not
oceur until months later in the fall. Jd. at § 11. In “normal” years where there are no flood
control operations, water is allocated proportionally according to the contracts, and the specific
contracinal provisioﬁs the irrigation entities have raised here do not come into piay. See id. at

| 6a.

The accounting process is more complicated in the years when water has been
released for flood control purposes. Flood control operatiahs occur during high water years and
resuit in water being evacuated from the reservoirs in order to ensure that there is space available
to capture the spring run off. 7d. at § 6(b). While the water is being physically released from the
reservoir system, water flowing into the reservoirs is credited o the reservoirs on paper. Jd. at g

7-8. After the reservoir rights have filled on paper, that refill water is designated as

REPLY BRIEF IN SUPPORT OF THE UNITED STATES® MOTION FOR SUMMARY JUDGMENT - Page 11



“unaccounted for” storage. Id at §8. As the reservoirs begin to reﬁil, the “unaccounted for”
storage account continues to be credited on paper as long as excess natural flow is available to
the.system, Jd, at 9] 7-8. The reservoirs remain filled on paper for the duration of the season.
Id a9,

Ideally, tﬁe. reservoirs capture enough “unaccounted for” storage to match the

paper fill in the accounting system. Jd. at §8. In some years, however, more water is released for

flood control than is subsequently captured from the run off, When that happens, the shortfall is

termed “failure to refill due to flood control” Jd. Regardless of where the shortfall is physically

Jocated, the Allocations Program then subtracts the “failure to refill” amount fro.m the Lucky
Peak Reservoir paper fill because Lucky Peak is the junior reservoir;g’ Idat § 10. Asnoted
above, the Arrowrock and Anderson Ranch water rights were already filled on paper prior to the
operation of the Allocations Program and remain full throuéhout the process. Jd. at 9. That
explains why the United States has unfailingly met its contrac;_tual obligation_s to the Arrowrock
and Anderson Ranch spaceholders withouf having to rely on water from the Streamflow
Maintenance account: JDWR's accounting system is hardwired to ensure that Arrowrock and
Anderson Ranch remain full on paper regardless of which reservoir(s) may not have physically
refilled during flood control operations and regardless of the status of any accoﬁnt in Lucky Peak,
In short, the irrigation watér needed to fulfill the United States’ contractual

obligation is not taken f-om the streamflow maintenance account. Rather, the water needed for

¥ The accounting can ignore the physical location of the shortfall because the three

reservoirs are operated as a unitary system and the contracts allow waler to be provided from any
of the reservoirs. See Act of August 24, 1954, 68 Stat. 794 (1954); see also AFFIDAVIT OF
ROBERT J. SUTTER at § 4.
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the irrigation contracts never goes into the streamflow maintenance account.? Because water

need for irrigation never enters the streamflow maintenance account, the irrigators do not make

- beneficial use of the streamflow maintenance water right and there is no basis to burden the

streamflow maintenance water right with an irrigation designation.
Conclusion

The Objectors bring collateral attacks that seek to eviscerate entirely the water
right licensed to the United States, Those attac;cs come more than twenty years after the fact and
there is no compelling reason to allow them to be heard now. Even if‘ the objectioné were not
required to be barred as improper collateral attacks, they must be rejected because the licensed
water right was established in full conformity with Idaho law. Lucky Peak dam serves as the
diversion and there is no question that fish propagation and the other uses encompassed with the
streamflow maintenance lab‘e] are beneficial uses under Idaho law. Finally, the United States’
contractual obligations provide no basis for redefining the purpose of use elemer;t of the water
right. The United States meets, and unﬁilingly has met, its contractual obligations, without
using streamflow maintenance water for irrigation purposes, and the reservoir accounting system

used by the watermaster and IDWR renders Objectors’ request for relief inapposite and

unnecessary.

¥ Moreover, the system of accounting used effectively gives the irrigators a better deal than
called for under their contracts. The contracts provided that any “shortage” of storage caused by
flood control operations would be split pro-rata among all water uses. 1954 Contracts, Exhibit B
and C to the AFFIDAVIT OF JENNIFER A, STEVENS at § 7(a). Thus under the contracts, each
irrigation-contractor and the streamflow maintenance account would share the shortage in direct
proportion to their share of the total storage space. In contrast, under the accounting specified in
the Water Control Manual, when the available water is allocaled among the various accounts, -
60,000 af of the sireamflow maintenance account is treated as “last fo fill” water, Thus, as a

’ practical maiter the first 60,000 acre-feet of any shortage is borne by the streamflow maintenance
account rather than other Lucky Peak spaceholders,
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Dated this 14™ day of February, 2008.
Respectfully submiited,

- RONALD J. TENPAS
Assistant Attorney General
Environment and Natural Resources Division

DAVID W. GEHLERT

U.S. Department of Justice

Environment & Natural Resources Division
196] Stout Strect, 8th Floor

Denver, CO 80294

Phone: (303) 844-1386

Fax: (303) 844-1350
david.gehlert@usdoj.gov

ATTORNEYS FOR THE UNITED STATES
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Juno e-mail for bsutter@juno.com p.rinted on Thursday, February 21, 2008, 11:22 AM

Dave, _
" ITeviewed the atfachments to Mary's affidavit which show charts from the Bolse River Watermaster repods for the'years when there
-_. was afallure to completely refill after a system fload control operation,

- Foryears o the ad § the ater Control Manual and t cedures (1972, 1975, 1976, 1978):

For these years, Mary has attached Charls 10 and 11 from the annual watermaster reports. Chart 11 lists the space allocations In
acre-feet for Arrowrock, Anderson Ranch, and Lucky Peak Reservolrs by user-or entittement, This is the amount of water that would
be allocated if the reservolrs fillad completeiy The space allocation in all of these years in Arowrodk, Anderson Ranch, and Lucky
Peak reservolrs was 286,600 acre-feet, 423,200 acre-feet, and 278,200 acre-fest, respeciively.

Chart 10 lists the amount of water that was actually allocated to each reservoir by user or entitlement. From Chart 10, it can be
seen that Arrowrock and Ariderson Ranch reservoirs wére allocated a complete supply of water even though the system did not
completely refill after the system floed control operation. This means that all individual accounts In Arrowrock and Anderson recelved a
00 per cent supply of water. From Chart 10 it ¢an also be seen that the amount by which the system failed to refill after flood control
was shared proportionally by all users and entilements in Lucky Peak,

For these years, Mary has aftached.Charts 8 and 9 from the annual watermaster reports. Chart 8 lists the space allocations in
acre-feet for Arrowrock, Anderson Ranch, and Lucky Peak Reservolrs by user or entittement, This Is the amount of water that would
be allocated if the reservolrs filled completely. The space allocation in all of these years in Arrowrock was 266,600 acre-feet. The
space allocation In Anderson Ranch was 423,200 acre-feet In 1989 and 464,200 acre-feetin 1993 and 1999, The space allocafion in
Lucky Peak was 264,250 acre-feetin 1989 and 1893, and 264,370 acre-fest in 1899,

Chart 9 lists the amount of waler that was actually allocated to each reservoir by user or entilement, From Chart 9, it can be seen
that Arrowrock and Anderson Ranch reservoirs were allocated a complete supply of water even though the system did not completely
refill after the system fiood control operation. This means that all indlvidual accounts in Amowrock and Anderson recelved a 100 per
cent supply of water. From Chart 9 It can also be seen that the amount by which the system failed to refill after flood control was taken
entirely out of the water allocated to Lucky Peak Reservoir. In 1989, the fallure to refill was greater than 60,000 acre-feet. Therefora,
in 1980 the first 60,000 acre-feat was taken from the stream resource maintenance flow account (USBR flow). The remainder of the
falture to reflll was then shared proportionally by alf users and entitlements In Lucky Peak. In 1993 and 19989, the fallure to refill was
less than 60,000, from Chart 8, it can be sesn that this fallure to refill was taken entirely from the stream resource maintenance
account (USBR ﬁow), and all other users and entitlements received a wmplete allocation of watar,




