





















































































































































































































































































































































































































































































































































rationale which led this Court to re-examine and clarify theltitle issue does not apply here. In
S_ubcase 91-63 this Court found that the title element of the water rights needed to be clarified in
light of the Supreme Court's direction in-Jekes v. Fox;, some of the United States water rights had
been decreed prior to the decision and even those licensed after did not reflect the decision.
Here, in contfasl, there is no judicial decision (re)defining an element of the water right.
Moreover, in 91-63 there \;vas a significant dispute between the parties over the terms of the
governing Jaw. Here, in contrast, there is no dispute over the terms of the governing contracts.
Indeed, the United States has reiterated its commitment to the provisions of the 1953 Agreement
and implementing contracts. See RESPONSE BRIEF IN SUPPORT OF UNITED STATES” MOTION FOR
SUMMARY JUDGMENT, Dated Nov, 14,.2007 at 11-12, Int short, there is no compelling reason
today, twenty years after the Objectors had an opportunity to protest the terms of the permit, to
allow them to collaterally attack and redefine the elements of the Streamflow Maintenance water
right,

11 THE LUCKY PEAK LICENSE AND WATER RIGHT DO NOT CONFLICT
WITH TITLE 42, CHAPTER 15 OF THE IDAHO CODE,

Each of the imvigation entities argues that the streamflow maintenance water right
for Lucky Peak cannot be affirmed bcéause it was not licensed pursuant to the requirements of
the instream flow statute found at 1.C. § 42-1501 et seq.¥ Pioneer and Settlers Irrigation
Districts additionally assert that the establishment of the United States water right was

“backhanded” because it was done by a transfer rather than as a new appropriation. PIONEER

¥ Several of the irrigation entities also characterize the United States as arguing that federal

law pre-empts state law and allow it to release water for streamflow maintenance purposes

regardless of the storage water rights. That is not the case. Several of the objections filed

~ supgested that the iirigators believe that Lucky Peak Reservoir is not authorized to release water
for streamflow maintenance. Accordingly the United States explained the statutory basis for

Lucky Peak’s operation authorizes releasing water to maintain streamflows,
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AND SETTLERS® RESPONSE TO UNITED STATES BUREAU OF RECLAMATION’S MOTION FOR

 SUMMARY JUDGMENT, dated November 14, 2007 at 11 (“P & S RESP.”).

- -Pioneer and Settlers’ argument merely illusirates one reason why the Objectors are

wrong in arguing that Lucky Peak could only have been established pursuant to the instream flow

.program, At the time the United States filed an application to amend its permit in 1984, ithad a

permit which authorized it to store up to the full content of Lucky Peak reservoir, Permit No, R
1183 (Exhibit 11 to the ARFIDAVIT OF DAVID A, JARVIS), Consequently, there was no water
available for appropriation under Title 42, Chapter 15,

Further, there was no basis for the water right o have been established under the
instream flow program. Title 42, Chapter 15, was enacted to “provide an express, generally
applicable procedure for the appropriation of water where no physical divers;’on Is involved.”
STATE OF IDAHO, DEPARTMENT OF FISH AND GAME’S BRIEF. . . dated Nov. 14,2007 at 10
{“STATE BRF.") (emphasis added). Here, in conirast, the natural flow of the Boise River is
diverted into Lucky Peak Reservoir and stored. See BOC RESP. BRF. at 5-6; STATEBRF. at 5.
The dam and reservoir ave critical to the operation of the water right because they allow water to
be captured during the high flows of the spring and stored 6 that it is available for use over the
winter when it is needed to maintain streamflows for the benefit of fish, wildlife, recreation,
aesthetics and other purposes, Thus, as the Idaho Board of Water Resources, the entity charged
with administering Title 42, Chapter 135, explained “{t}he dam is considered 1o be the diversion
for a storage water right, and if the streamflow maintenance uses can be considered to be
beneficial, a valid water right can be constituted.” Idaho Water Resources Board, Agenda ltem
No. 8, Dec. 13, 1984 (JARVIS AFF., Ex. W).

Only Pioneer and Settlers argue that streamflow maintenance is not a beneficial
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use. P&S R£SP. at 12-13. Those irrigation districts suggest that because the insiream flow
statute provides that the preservation of “the minimum stréam flows required for the protection
of fish and wildlife habitai; aquatic life, recreation, aesthetic beauty, transportation and .
navigation values, and water quality” is a beneficial use when done pursuant to the instream flow
act, similar uses cannot be beneficial in any other context. Jd. at 7. Pioneer and Seitlers again
miss the point.

First, as IDWR recognized in its consideration of the permit application, in light
of Title 42, Chapter 15, “the precedent for recognizing such uses is established in Idaho law.”
IDWR Issue Paper at 2 (KISER AFFID., Ex. F). Apart from that, the fact that providiﬁg water to
protect fish and wildlife habitat, aquatic life, recreation, aesthetic beauty and water guality
purposes, as the streamflow maintenance releases do, is a beneficial use in the context of the
instream flow program, does not mean that those uses cannot be beneficial when applied to a
water right predicated on the diversion of water. Indeed, if -thal were the case, ﬁo fish farm could
establish beneficial use. Cf Faden v. Hubbell, 28 P.2d 247, 250-51 (Colo. 1933) (“[iltis

self-evident that water diverted and employed for the propagation of fish is devoted to a useful

purpose”).

Not surprisingly, the uses encompassed within the umbrelia term ;‘strealnﬂbw
maintenance” are widely accepted as beneficial uses. As the United States explained in its
opening brief, the use of water to sustain fish and wildlife is recognized as a l;eneﬁcial use of
water throughout the west, including Idaho. U‘.S. OPEN. BRF. at 16 1. 1 1; Stott By and Through

- --Dotvgall v. Finney, 130 Idaho-894, 950 P.2d 709 (Idaho 1997) (dams and reservoirs serve

“beneficial uses such as flood control, power generation, recreation, and providing beneficial

environments for fish and wildlife”); State v. U.S,, 134 1daho 106, 996 P.2d 806 (Idaho 2000)
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{the exception to requirement of a diversion for stockwater uses “does not extend to beneficial

- use for wildlife habitat”), Similarly, recreation and aesthetic beauty are also well established as’

beneﬁcial uses. See-e.g. Phelps Dodge Corp. v. Arizona Dept. of Water, 118 P.3d 1110,;1112
(Ariz. Ct. Abp. 2005) (Arizona’s statute for “general water usagé rights” recognizes recreation
and fish and wildlife as beneficial uses);, In re Adjudication of the Existing Rights to the Use of
all of the Water, Both Surface and Underground, Within the Missouri River Drainage Area, 55
P.3d 396 (Mont. 2002) (éﬁ%rming water rights established by diverting water for fish, wildlife
and recreational uses); Hallauer v. Spectrum Properties, Inc., 18 P.3d 540 (Wash. 2001)
{beneficial uses include fish and wildlife maintenance and enhancement, recreation and
presen;vation of environmental and aesthetic value); see also Idaho Depl. of Parks'v. Idaho Dept.
of Water Aﬁmin., 96 Idaho 440, 443-444, 530 P.2d 924, 927-28 {1974) (noting that “numerous
other western states have recognized through legislation that utilization of water for scenic or
recreational purposes is a beneficial use.”).

In short, the streamflow mainienance component of the Lucky Peak storage water
right “was perfected in accordance to Idaho law” because the dain serves as a diversion device

and the water is applied to a beneficial use. See STATE Brr, at 10.

III. THERE IS NO BASIS TO DESIGNATE THE STREAMFLOW MAINTENANCE

WATER RIGHT FOR IRRIGATION USE.

The final issue raised by the itrigators does not go to whether the streamflow
maintenance water right should exist, but rather, whether the “purpose of use” element should
include irrigation as well as streamflow maintenance. The irrigation entities claim that -
designation is necessary to preserve the United States ability to continue to mest its obligations -

under the 1953 Memorandum of Agreement anid its implementing contracts. The United States

does not dispute that the 1953 Agreement and its implementing contracts require Reclamation to
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_ make Anderson Ranch and Arrowrock irrigation contractors whole when flood control operations

leave less water in Anders;m Ranch or Arrowrock Reservoirs than would have b‘een there in the
absence of flood control-operations.f The Objectors’ arguments, however, proceed from a
fundamental misunderstanding. Contrary to their assertions, the “make up” water is not taken
from the streamflow ma‘internance waler right. Instead, IDWR’s accounting program ensures that
the Anderson Ranch and Arrowrock contractors are made whole before any water is made
available to the streémﬂow maintenance account,

The AFFIDAVIT OF MARY MELLEMA explained that watermaster records
demonsirate that Anderson Ranch and Arrowrock spaceholders have been kept whole in each
year flood control operat.io.ns have occurred since coordinated reservoir operations began in 1955,
AFFIDAVIT OF MARY MELLEMA, dated Nov. 13, 2007 at 4 6. Ms. Mellema is a Reclamation
employee and dig not have the expertise to explain how IDWR’s water rights accounting ensures
that will happen, The attached AFFIDAVIT OF ROBERT J. SUTTER, former Hydrology Section
Manager for the IDWR and author of the programs used o account for the reservoir water rights,

provides that explanation?

¥ Flood control operations are explained infra. The Board of Control argues that the
contracts require Reclamation to provide water “whenever flood control activities have prevented
the filling of the upstream reservoirs.” BOC RESP. BRF. at 2. That is not correct. The measure is
not whether the reservoiss have filled. Rather it is whether flood control operations have left less
water than would have been there absent those operations. See 1954 Contracts, Exhibits B and C
to the AFFIDAVIT OF JENNIFER A. STEVENS at § 7(a).

¥ Counsel for Pioneer and Seitlers’ deposition of Ms. Mellema illustrated that she (like
most Reclamation employees) has had no direct experience with JDWR’s accounting system.,
The conclusions she drew however, relied on after-the-fact records and therefore did not require
knowledge of the accounting process. In any event, Mr. Sutter has affirmed her conclusions and
provided a detailed explanation of IDWR’s water rights accounting. In the event counse] want to
depose Mr. Sutter pursuant to LR.C.P. 56(e), he can be available for deposition on February 21,
or such other date as is mutually convenient for the parties. '
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As Mr. Sutter explains, the accounting for the project reservoir water rights is
done by IDWR, in conjuncﬁion with the Boise River Watermaster, pursuant to two computer
programs administered by the IDWR. One, the Accountiﬁg Program, accounts for the water -
rights of the three reservoirs. The second, the Allocations Program, allocates storage within each
reservoir to the various spaceholders. See AFFIDAVIT OF ROBERT J. SUTTER at §2.

The watér year for the reservoir system begins November 1, Id at §3. Asthe
reservoirs begin storing water, the Accounting Program accdunts for the volume of water stored
in each of the three reservoirs, but no water is allocated to individual accounts within each
reservoir. Jd. at §4. At some point, typically in April or May but sometimes as late as July, the
three reservoirs reach the maximum storage credit they will achieve during the year. Jd. at 5.
.Whenever that maximum storage point is reached, the Allocations Program is run to allocate the
\#ater within each reservoir to the specific accounts, including the irrigation contractors and the
Streamflow Maintenance account. Id. Delivery of the Streamflow Mainienance water does not
oceur until months later in the fall. Jd. at § 11. In “normal” years where there are no flood
control operations, water is allocated proportionally according to the contracts, and the specific
contracinal provisioﬁs the irrigation entities have raised here do not come into piay. See id. at

| 6a.

The accounting process is more complicated in the years when water has been
released for flood control purposes. Flood control operatiahs occur during high water years and
resuit in water being evacuated from the reservoirs in order to ensure that there is space available
to capture the spring run off. 7d. at § 6(b). While the water is being physically released from the
reservoir system, water flowing into the reservoirs is credited o the reservoirs on paper. Jd. at g

7-8. After the reservoir rights have filled on paper, that refill water is designated as
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“unaccounted for” storage. Id at §8. As the reservoirs begin to reﬁil, the “unaccounted for”
storage account continues to be credited on paper as long as excess natural flow is available to
the.system, Jd, at 9] 7-8. The reservoirs remain filled on paper for the duration of the season.
Id a9,

Ideally, tﬁe. reservoirs capture enough “unaccounted for” storage to match the

paper fill in the accounting system. Jd. at §8. In some years, however, more water is released for

flood control than is subsequently captured from the run off, When that happens, the shortfall is

termed “failure to refill due to flood control” Jd. Regardless of where the shortfall is physically

Jocated, the Allocations Program then subtracts the “failure to refill” amount fro.m the Lucky
Peak Reservoir paper fill because Lucky Peak is the junior reservoir;g’ Idat § 10. Asnoted
above, the Arrowrock and Anderson Ranch water rights were already filled on paper prior to the
operation of the Allocations Program and remain full throuéhout the process. Jd. at 9. That
explains why the United States has unfailingly met its contrac;_tual obligation_s to the Arrowrock
and Anderson Ranch spaceholders withouf having to rely on water from the Streamflow
Maintenance account: JDWR's accounting system is hardwired to ensure that Arrowrock and
Anderson Ranch remain full on paper regardless of which reservoir(s) may not have physically
refilled during flood control operations and regardless of the status of any accoﬁnt in Lucky Peak,
In short, the irrigation watér needed to fulfill the United States’ contractual

obligation is not taken f-om the streamflow maintenance account. Rather, the water needed for

¥ The accounting can ignore the physical location of the shortfall because the three

reservoirs are operated as a unitary system and the contracts allow waler to be provided from any
of the reservoirs. See Act of August 24, 1954, 68 Stat. 794 (1954); see also AFFIDAVIT OF
ROBERT J. SUTTER at § 4.
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the irrigation contracts never goes into the streamflow maintenance account.? Because water

need for irrigation never enters the streamflow maintenance account, the irrigators do not make

- beneficial use of the streamflow maintenance water right and there is no basis to burden the

streamflow maintenance water right with an irrigation designation.
Conclusion

The Objectors bring collateral attacks that seek to eviscerate entirely the water
right licensed to the United States, Those attac;cs come more than twenty years after the fact and
there is no compelling reason to allow them to be heard now. Even if‘ the objectioné were not
required to be barred as improper collateral attacks, they must be rejected because the licensed
water right was established in full conformity with Idaho law. Lucky Peak dam serves as the
diversion and there is no question that fish propagation and the other uses encompassed with the
streamflow maintenance lab‘e] are beneficial uses under Idaho law. Finally, the United States’
contractual obligations provide no basis for redefining the purpose of use elemer;t of the water
right. The United States meets, and unﬁilingly has met, its contractual obligations, without
using streamflow maintenance water for irrigation purposes, and the reservoir accounting system

used by the watermaster and IDWR renders Objectors’ request for relief inapposite and

unnecessary.

¥ Moreover, the system of accounting used effectively gives the irrigators a better deal than
called for under their contracts. The contracts provided that any “shortage” of storage caused by
flood control operations would be split pro-rata among all water uses. 1954 Contracts, Exhibit B
and C to the AFFIDAVIT OF JENNIFER A, STEVENS at § 7(a). Thus under the contracts, each
irrigation-contractor and the streamflow maintenance account would share the shortage in direct
proportion to their share of the total storage space. In contrast, under the accounting specified in
the Water Control Manual, when the available water is allocaled among the various accounts, -
60,000 af of the sireamflow maintenance account is treated as “last fo fill” water, Thus, as a

’ practical maiter the first 60,000 acre-feet of any shortage is borne by the streamflow maintenance
account rather than other Lucky Peak spaceholders,
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Dated this 14™ day of February, 2008.
Respectfully submiited,

- RONALD J. TENPAS
Assistant Attorney General
Environment and Natural Resources Division

DAVID W. GEHLERT

U.S. Department of Justice

Environment & Natural Resources Division
196] Stout Strect, 8th Floor

Denver, CO 80294

Phone: (303) 844-1386

Fax: (303) 844-1350
david.gehlert@usdoj.gov

ATTORNEYS FOR THE UNITED STATES
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Juno e-mail for bsutter@juno.com p.rinted on Thursday, February 21, 2008, 11:22 AM

Dave, _
" ITeviewed the atfachments to Mary's affidavit which show charts from the Bolse River Watermaster repods for the'years when there
-_. was afallure to completely refill after a system fload control operation,

- Foryears o the ad § the ater Control Manual and t cedures (1972, 1975, 1976, 1978):

For these years, Mary has attached Charls 10 and 11 from the annual watermaster reports. Chart 11 lists the space allocations In
acre-feet for Arrowrock, Anderson Ranch, and Lucky Peak Reservolrs by user-or entittement, This is the amount of water that would
be allocated if the reservolrs fillad completeiy The space allocation in all of these years in Arowrodk, Anderson Ranch, and Lucky
Peak reservolrs was 286,600 acre-feet, 423,200 acre-feet, and 278,200 acre-fest, respeciively.

Chart 10 lists the amount of water that was actually allocated to each reservoir by user or entitlement. From Chart 10, it can be
seen that Arrowrock and Ariderson Ranch reservoirs wére allocated a complete supply of water even though the system did not
completely refill after the system floed control operation. This means that all individual accounts In Arrowrock and Anderson recelved a
00 per cent supply of water. From Chart 10 it ¢an also be seen that the amount by which the system failed to refill after flood control
was shared proportionally by all users and entilements in Lucky Peak,

For these years, Mary has aftached.Charts 8 and 9 from the annual watermaster reports. Chart 8 lists the space allocations in
acre-feet for Arrowrock, Anderson Ranch, and Lucky Peak Reservolrs by user or entittement, This Is the amount of water that would
be allocated if the reservolrs filled completely. The space allocation in all of these years in Arrowrock was 266,600 acre-feet. The
space allocation In Anderson Ranch was 423,200 acre-feet In 1989 and 464,200 acre-feetin 1993 and 1999, The space allocafion in
Lucky Peak was 264,250 acre-feetin 1989 and 1893, and 264,370 acre-fest in 1899,

Chart 9 lists the amount of waler that was actually allocated to each reservoir by user or entilement, From Chart 9, it can be seen
that Arrowrock and Anderson Ranch reservoirs were allocated a complete supply of water even though the system did not completely
refill after the system fiood control operation. This means that all indlvidual accounts in Amowrock and Anderson recelved a 100 per
cent supply of water. From Chart 9 It can also be seen that the amount by which the system failed to refill after flood control was taken
entirely out of the water allocated to Lucky Peak Reservoir. In 1989, the fallure to refill was greater than 60,000 acre-feet. Therefora,
in 1980 the first 60,000 acre-feat was taken from the stream resource maintenance flow account (USBR flow). The remainder of the
falture to reflll was then shared proportionally by alf users and entitlements In Lucky Peak. In 1993 and 19989, the fallure to refill was
less than 60,000, from Chart 8, it can be sesn that this fallure to refill was taken entirely from the stream resource maintenance
account (USBR ﬁow), and all other users and entitlements received a wmplete allocation of watar,




