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B. There is No CompeJHng Reason to Re-examine any of the Elements of the 
Streamflow Maintenance Water Right. 

This Court's decision in Subcase 91-63 observed that the elements ofa licensed 

water rjght are not entirely immune from re-examination because those elements «can 

subsequently be changed voluntarily such as through contract or by operation of law (i.e., 

forfeiture or abandonment)." Id Some of the Objectors ask this Court to add an irrigation 

component to the Streamflow Maintenance water right in order to protect contractual interests 

established by a 1953 Memorandum of Agreement and implementing contracts.SI As is explained 

in Section 111, ;njra, there is no basis to do so because the irrigatiors have not made beneficial use 

of the streamflow maintenance water and no need to do so because the State's accounting 

program is hardwired to protect those contractual interests. 

,. 
Even if that were not the' case, the objections should be barred because the 

program at J.C.§ 42-201, et seq., and 1he instream flow water rights program al I.C: § 42-1501, et 
seq. Accordingly, even if the Director had acted Wlder the wrong program, he would merely 
have erred; he would not have exceeded the authority available to him by statute. Even if that 
were not the case, allegations that statutory authority has been exceeded are not constituiional 
questions. E.g., Bivens v. Six Unknown Fed Narcotics Agents, 403 U.S. 388, (1971) 
(distinguishing betWeen "actions contrary to [a] constitutional prohibition," and those "merely 
said to be in excess of the authority delegated ... by the Congress"). Finally, there is no merit to 
Pioneer and Settlers' argument that the Director violated Idaho's constitution because the permit 
approval was not presented for approval by "concurrent resolution of the Idaho legislature" as 
would have been required under the instream flow statute. See l.C. § 42-1503. First, as is 
explained infra, the instream flow statute is inapplicable because the streamflow maintenance 
water right is predicated on the diversion and storage of water. Second, the Idaho Supreme Court 
has repeatedly found that legislative actions taken by concurrent resolution violate the enactment 
and presentment provisions of the Idaho Constitution. E.g., Idaho Power Co. v, Stale, I 04 Idaho 
570, 574, 661 736, 740 (1983). Indeed, in light of that, !he Idaho Attorney General has 
concluded that 1.C. § 42-1503 is itself unconstitutional. Attorney General Opinion No. 87-6 
(Exhibit MM to the TmRD AFFIDAVIT OF DAVID A JARVIS). 

· The 1953 Memorandum of Agreement was attached as Exhibit E to the AFFIDAVIT OF 

DAVID A. JARVIS. Exampl.es of the implementing contracts were provided at.Exhibits B and C to 
the AFFJDA VIT OF JENNIFER A. STEVENS. 
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rationale which Jed this Court to re·examine and clarify the title issue does not apply here. In 

Subcase 91-63 this Court found that the title element of the water rights needed to be clarified in 

light of the Supreme Court's direction in-Ickes v. Fox; some of the United States water rights had 

been decreed prior to the decision and even those licensed after did not reflect the decision. 

Here, in contrast, there is no judicial decision (re)defining an element of the water right. 

Moreover, in 91·63 there was a significant dispute between the parties over the terms of the 

governing law. Here, in contrast, there is no dispute over the tenns of the governing contracts. 

Indeed, the United States has reiterated its commitment to the provisions of the 1953 Agreement 

and implementing contracts. See RESPONSE BRIEF IN SUPPORT OF UNITED STA TES' MOTION FOR 

SUMMARY JUDGMENT, Dated Nov. 14, 2007 at 11-12. In short, there is no compelling reason 

today, twenty years after the Objectors had an opportunity to protest the terms of the permit, to 

allow them to collaterally attack and redefine the elements of the Streamflow Maintenance water 

right. 

ll. THE LUCKY PEAK LICENSE AND WATER RIGHT DO NOT CONFLICT 
WITH TITLE 42, CHAPTER 15 OF THE IDAHO CODE. 

Each of the irrigation entities argues that the streamflow maintenance water right 

for Lucky Peak caimot be affinned because it was not licensed pursuant to the requirements of 

the instream flow statute found at J.C.§ 42·1501 et seq.'!1 Pioneer and Settlers Irrigation 

Districts additionally assert that the establishment o~the United States water right was 

"backhanded" because it was done by a transfer rather than as a new appropriation. PIONEER . . 

'!1 Several of the irrigation entities also characterize the United States as arguing that federal 
Jaw pre-empts state Jaw and allow it to release water for streamflow maintenance purposes 
regardless of the storage water rights. That is not the case. Several of the objections filed 
suggested that the irrigators believe that Lucky Peak Reservoir is not authorized to release water 
for strearnflow maintenance. Accordingly the United States explained the statutory basis for 
Lucky Peak's operation authorizes releasing water to maintain streamflows. 
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. _ _,.. .. ... · .. ,....;. ..... 

AND SETILERS' RESPONSE TO UNITED STATES BUREAU OF RECLAMATION'S·MOTION FOR 

SUMMARY JUDGMENT, dated November 14, 2007 at 1 J ("P & s REsP."). 

· ·Pioneer and ·Settlers' argument meFely illustrates one reason why the Objectors are 

wrong in arguing that Lucky Peak could only have been established pursuant to the instrea'!l flow 

program. At the time the United States filed an application .to amend its permit in 1984, H had a 

permit which authorized it to store up to the full content of Lucky Peak reservoir. Penn it No, R 

1183 (Exhibit II to the AFFIDAVIT OF DAVID A. JARVIS). Consequently, there was no water 

available for appropriation under Title 42, Chapter 15, 

Further, there was no basis for the water right to have been established under the 

instream flow program. Title 42, Chapter 15, was enacted to "provide an express, generally 

applicable procedure for the appropdalion of water where no physical diversion Is involved." 

STATE OF IDAHO, DEPARTMENT OFFISH AND GAME'S BRJEF. '. datedNov.14, 2007 at 10 

("STATE BRF.") (emphasis added). Here, in contrast, the natural flow of the Boise River is 

diverted into Lucky Peak Reservoir and stored. See BOC RESP. BRF. at 5-6; STATE BRF. at 5. 

The dam and reservoir are critical to the operation of the water right b_ecause they allow water to 

be captured during the high flows of the spring and stored so that it is available for use over the 

winter when it is needed to maintain streamflows for. the benefit of fish, wildlife, recreation, 

aesthetics and other purposes. Thus, as the Idaho Board of Wattlr Resources, the entity charged 

with administering Title 42, ·chapter 15, explained "[t]he dam is considered to be the diversion 

for a storage water righl, and if the streamflow maintenance uses can be considered to be 

beneficial, a vaHd water right can be constituted." Idaho Water Resources Board, Agenda Item 

No. 8, Dec. 13, 1984 (JARVIS AFF., Ex. W). 

Only Pioneer and Settlers argue that streamflow maintenance is not a beneficial 
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use. P & S REsP. at 12-13. Those irrigation districts suggest that because the instream flow 

statute provides that the preservation of"the minimum stream flows required for the protection 

offish and wildlife habitat, aquatic life, recreation; aesthetic beauty, transportation and 

navigation values, and water quality" is a beneficial use when done pursuant to the instream flow 

act, similar uses cannot be beneficial in any other context. Id. at 7. Pioneer and Settlers again 

miss the point. 

First, as IDWR recognized in its consideration of the permit application, in light 

of Title 42, Chapter 15, "the precedent for recognizing such uses is established in Idaho law." 

IDWR Issue Paper at 2 (KISER AFFJD., Ex. F). Apart from that, the fact that providing water to 

protect fish and wildlife habitat) aquatic life, recreation, aesthetic beauty and water quality 

purposes, as the streamflow maintenance releases do, is a beneficial use in the context of the 

instream flow program,. does not mean that those uses cannot be beneficial when applied to a 

water right predicated on the diversion of water. Indeed, if that were the case, no fish fann could 

establish beneficial use. Cf. Faden v. Hubbell, 28 P.2d 247, 250-51 (Colo. 1933) ("[i]t is 

self-evident that water diverted and employed for the propagation of fish is devoted to a useful 

purpose'?. 

Nol surpri::lingly, the uses encompassed within the umbre11a term "sireamflow 

maintenance" are widely accepted as beneficial uses. As the United States explained in it~ 

opening brief, the ure of water to sustain fish and wildlife is recognized as a beneficial use of 

water throughout the west, including Idaho. U.S. OPEN. BRF. at 16 n. 11; Stott By and Through 

·Dougall v. Finney, l30 ldaho-894, 950 P.2d 709 (Idaho 1997) (dams and reservoirs serve 

Hbeneficial uses such as flood control, power generation, recreation, and providing beneficial 

environments for fish and wildlife"); Stale v. U.S., 134 Idaho I 06) 996 P .2d 806 (Idaho 2000) 
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(the exception to requirement of a diversion for stock water uses "does not extend to beneficial 

· use for wild1ife habitat"). Similarly, recreation and aestheti~ beauty are also well established as 

beneficial uses. See·e.g. Phe/psDodge Corp. v. Arizona Dept. ofWater,·118 P.3d I HO; 1112 

(Ariz. Ct. App. 2005) (Arizona's statute for "general water usage rights" recognizes recreation 

and fish and wildlife as beneficial uses); In re Adjudication of Jhe Existing Rights to the Use of 

all of the Water, Bo(h Surface and Underground, Within the Missouri River Drainage Area. 55 

P.3d 396 (Mont. 2002) (affirming water rights established by diverting water for fish, wildlife 

and recreational uses)~ Hallauer v. Spectrum Properlies, Inc .. 18 P.3d 540 (Wash. 2001) 

(beneficial uses include fish and wildlife maintenance and enhancement, recreation and 

preservation of environment.al and aesthetic value); see also Idaho Dept. of Parks' v. Idaho Dept. 

o/Water Admln., 96 Idaho 440, 443-444, 530 P.2d 924, 927-28 (1974) (noting that "numerous 

other western states have recognized through legislation that utilization of water for scenic or 

recreational purposes is a beneficial use."). 

In short, the stream flow maintenance component of the Lucky Peak storage water 

right "was perfected in accordance to Idaho law" because the dam serves as a diversion device 

and the water is applied to a beneficial use. See STATBBRF. at 10. 

III. THERE IS NO BA.SIS TO DESIGNATE THE STREAMFLOW MAINTENANCE 
WATER RIGHT FOR IRIUGATION USE. 

The final issue raised by the irrigators does not go to whether the streamflow 

maintenance water right should exist, b\1t rather, whether the "purpose of use" element should 

include irrigation as well as streamflow maintenance. The irrigation entities ~]aim that· 

designation is necessary to preserve the United States' ability to c~ntinue to meet its obligations 

under the 1953 Memorandum of Agree~ent arid its implementing contracts. The United States 

does not dispute that the 1953 Agreement and its implementing contracts require Reclamation to 
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make Anderson Ranch and Arrowrock irrigation contractors whole when flood control operations 

leave less water in Anderson Ranch or Arrowrock Reservoirs than would have been there in the 

absence of flood control·operations.Y The Objectors' arguments, however, proceed from a 

fundamental misunderstanding. Contrary to their assertions, the "make up" water is not taken 

from the streamflow ma.intenance water right Instead, IDV(R's accounting program ensures that 

the Anderson Ranch and Arrowrock contractors are made whole before any water is made 

available to the streamflow maintenance account, 

The AFFIDAVIT OF MARY MELLEMA explained that watermaster records 

demonstrate that Anderson Ranch and Arrowrock spaceholders have been kept whole in each 

year flood control operations have occurred since c0ordinated reservoir operations began in 1955. 

AFFIDA VJT OF MARY MELLEMA, dated Nov. 13, 2007 at~ 6. Ms. Mellema is a Reclamation 

employee and did not have the expertise to explain how IDWR's water rights accounting ensures 

that will happen. The attached AFFIDAVIT OF ROBERT J. SuTIER, former Hydrology Section 

Manager for the IDWR and author of the programs used to account for _the reservoir water rights, 

provides that explanation.?! 

!i Flood control operations are explained infra. The Board of Control argues that the 
contracts require Reclamation to provide water "whenever flood control activities have prevented 
the filling of the upstream reservoirs." BOC RESP. BRF. at 2. That is not correct, The measure is 
not whether the reservoirs have filled. Rather it is whether flood control operations have left Jess 
water than would have been there absent those operations. See 1954 Contracts, Exhibits B and C 
to the AFFIDAVIT OF JENNIFER A. STEVENS at,. 7(a). 

'l1 Counsel for Pioneer. and Settlers' deposition of Ms. Mellema illustrated that she (like 
most Reclamation employees) has had no direct experience with JJ?WR's accounting system. 
The conclusions she drew however, relied on after-the-fact records and therefore did not require 
knowledge of the accounting process. In any even_t, Mr. Sutter has affirmed her conclusions and 
provided a detailed explanation oflDWR's water rights accounting. In the event counsel want to 
depose Mr. Sutter pursuant to I.R.C.P. 56(e), he can be available for deposition on February 21, 
or such other date as is mutually convenient for the parties. · 
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As Mr. Sutter explains, the accounting for the project reservoir water rights is 

done by lDWR, in conjunction with the Boise River Watermaster, pursuant to two computer 

programs administered by the IDWR. One, the Accounting Program, accounts for the water -

rights of the three reservoirs. The second, the Allocations Program, alJocates storage within each 

reservoir to the various spaceholders. See AFFJDAVJT OF ROBERT J. SUTTER at 1·2. 

The water year for the reservoir system begins November l. Id. at 1 3. As the 

reservoirs begin storing water, the Accounting Program accounts for the volume of water stored 

in each of the three reservoirs, but no water is allocated to individual accounts within each 

reservoir. Id. at 14. At some point, typically in April or May but sometimes as late as July, the 

three reservoirs reach the maximum storage credit they will achieve during the year. Id. at 15. 

Whenever that maximwn storage point is reached, the Allocations Program is run to allocate the 

water within each reservoir to the specific accounts, including the irrigation contractors and the 

Streamflow Maintenance account. Id. Delivery of the Streamflow Maintenance water does not 

·occur until months later in the fall. Id. at~ 11. In "normal" years where there are no flood 

control operations, water is allocated proportionally according to the contracts, and the specific 

contractual provisions the irrigation entities have raised here do not come into play. See id. at 1 

6a. 

The accounting process is more complicated in the years when water has been 

released fur flood control purposes. Flood control operations occur during high water years and 

result in water being evacuated from the reservoirs in order to ensure that !here is space available 

to ·capture the spring run off. Id. at~ 6(b ). While the water is being physically released from the 

reservoir system, water flowing into the reservoirs is credited to the reservoirs on paper. Id. at il1 

7-8. After the reservoir rights have filled on paper, that refill water is designated as 
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••unaccounted for" storage. Id at 1 8. As the reservoirs begin to refill, the "unaccounted for" 

storage account continues to be credited on paper as long as excess natural flow is available to 

the.system.· Id. at 117~8. The reservoirs remain filled on paper for the duration of the season. 

Id at 9. 

Ideally, the. reservoirs capture enough "unaccounted for,. storage to match the 

paper fil] in the accounting system. Id. at ,8. Jn some years, however, more water is released for 

flood control than is subsequently captured from !he run off. When that happens, the shortfall is 

termed "failure to refill due to flood control" Id. Regardless of where the shortfa11 is physically 

located, the Allocations Program then subtracts the "failure to refil1" amount from the Lucky 

Peak Reservoir paper fill because Lucky Peak is the junior reservoir.Y Id at~ I 0, As noted 

above, the Arrowrock and Anderson Ranch water rights were already filled on paper prior to the 

operation of the Allocations Program and rema1n full throughout the process. Id. at 9. That 

explains why the United States has unfailingly met its contractual obligations to the Arrowrock 
. . . 

and Anderson Ranch spaceholders without having to rely on water from the Streamflow 

Maintenance account: JDWR's accounting system is hardwired to ensure that Arrowrock and 

Anderson Ranch remain full on paper regardless of which reservoir{s) may not have physically 

refilled during flood control operations and regardless of the status of any account in Lucky Peak. 

In short, the inigation water needed to fulfill the United States' contractual 

obligation is not taken.from the streamflow maintenance account. Rather, the wi;1ter needed for 

Y The accounting can ignore the physical location of the shortfall because the three 
reservoirs are operated as a unitary system and the contracts allow water to be provided from any 
of the reservoirs. See Act of August 24, 1954, 68 Stat. 794 ( 1954); see also AFFIDAVIT OF 
ROBERT J. SUTTER at~ 4. 
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the irrigation contracts never goes into the stl'eamflow maintenance account.21 Because water 

need for irrigation never enters the streamflow maintenance account, the irrigatots do not make 

· beneficial use of the streamflow maintenance water right and there is no· basis to burden the 

streamflow maintenance water right with an irrigation designation. 

Conclusion 

The Objectors bring collateral attacks that seek to eviscerate entirely the water 

right licensed to the United States. Those attacks come more than twenty years after the fact and 

there is no compelling reason to allow them to be heard now. Even if the objections were not 

required to be barred as improper co11ateral attacks, they must be rejected because the licensed 

water right was established in full conformity with Idaho law. Lucky Peak dam serves as the 

diversion and there is no question that fish propagation and the other uses encompassed with the 

streamflow maintenance label are beneficial uses under Idaho law. Finally, the United States' 

contractual obligations provide no basis for redefining the purpose of use element of the water 

right. The United States meets, and unfailingly has met, its contractual obJigations, without 

using streamflow maintenan·ce water for irrigation purposes, and the reservoir accounting system 

used by the watermaster and IDWR renders Objectors' request for relief inapposite and 

unnecessary. 

Moreover, the system of accounting used effectively gives the irrigators a better deal than 
called for under their contracts. The contracts provided that any «shortage" of storage caused by 
flood control operations would be split pro-rata among all water uses. 1954 Contracts, Exhibit B 
and C to the AFFIDAVIT OF JENNIFER A. STEVENS at 17(a). Thus under the contracts, each 
irrigation contractor and the streamflow maintenance account would share the shortage in direct 
proportion to their share of the total storage.space. Jn contrast, under the accounting specified in 
the Water Control Manual, when the available water is allocated among the various accounts, · 
60,000 af of the stream flow maintenance account is treated as "last to fill" water, Thus, as a 

·practical matter the first 60,000 acre-feet of any shortage is borne by the streamflow maintenance 
account rather than other Lucky Peak spaceholders. 
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Dated this 141
h day of February, 2008. 

Respectfully submitted, 

· RONALDJ. TENPAS 
Assist~nt Attorney General 
E ironment and Natural Resources Division 

---~ ... -- .. 

DAVID W. GEHL T 
U.S. Department of Justice 
Environment & Natural Resource5 Division 
196 l Stout Street, 8th Floor 
Denver, CO 81)294 
Phone: (303) $44-1386 
Fax: (303) 844-1350 
david.gehlert@usdoj.gov 

AITORNEYS FOR THE UNJTED STATES 
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Juno e-mail for bsutter@juno.com printed on Thursday, February 21; 2008, 11 :22 At\1 
Dave, 

• p • I rev10Wed· thS attaclirllt3nts tOMar-y·s· ciffldavlt WhjCh shOWCh8rtSfro'm thS-BoJse Rive·r w:ii0imaSter -~eportS ·r or the 'YOO rs When th. ere­
.. _ . was a fallure to completely refill after a system flood control operation. 

For years prior to the adopHon of the new Water Control Manual and accounting procedures (1972. 1975. 1976, 1978): 

For these years, Mary has attached Charts 10 and 11 from the annual watermaster reports. Chart 11 llsts the space allocallons in 
acre-feet for Arrowrock, Anderson Ranch, and Lucky Peak Reservoirs by user-or entitlement. This ls the amount of water that would 
be allocated if the reservoirs filled C(lmpletely. The space allocation in all of these years In Arrowrock, Anderson Ranch, and Lucky 
Peak reseNolrs was 286,600 acre-feet, 423,200 acre-feet, and 278,200 acre-feet, respectively. 

Chart 10 lists the amount of water that was actually allocated to each reservoir by user or entitlement. From Chart 10, It can be 
seen that Arrowrock and Ariderson Randi ·reservoirs were alfo~ied a complete supply ·of water everi though the ~ystem did not 
completely refill after the syslem flood control operation. This means that all Individual accounts tn Arrowrock and Anderson received a 
100 per cent supply of water. From Chart 10 it can also be seen that the amount by which the system failed to refill after flood control 
was shared proportionally by all users and entitlements Jn Lucky Peak. 

For years after the ac!Qption of the new Water Control Manual and accounting procedures (1989. 1993, 1999); 

For these years, Mary has attached.Charts 8 and 9 from the annual watermaster reports. Chart 8 lists the space allocations In 
acre-feet for Arrowrock, Anderson Ranch, and ~ucky Peak Reservoirs by user or enllttement. This ls the amount of water that would 
be allocated if the reservolrs fllfed completely. The space allocation In all of these years ln Arrowrock was 286,600 acre-feet. The 
space allocation Jn Anderson Ranch was 423,200 acre-feet In 1989 and 464,200 acre-feet In 1993 and 1999. The space allocation In 
Lucky Peak was 264,250 acre-feet In 1989 a11d 1.993, and 264,370 acre-feet in 1999. 

Chart 9 lists the amount of water that was actually allocated to each reservoir by user or entlHement. From Chart 9, It can be seen 
that Arrowrock and Anderson Ranch res.ervoirs were allocated a complete supply of water even though the system did not completely 
refill after the system flood control operation. This means that all indlvidual accounts In Arrowrock and Anderson received a 100 per 
cent supply of water. From Chart 9 It can also be seen .that the amou11t by which the system failed to refill after flood control was taken 
entirely out of the water allocated to Lucky Peak Reservoir. In 1989, the failure to refill was greater than 60,000 acre-feet. Therefore, 
in 1989 the first 60,000 acre-feet was taken from the stream resource maintenance flow account (USBR flow). The remainder of Iha 
fallure to reflll was then shared proportionally by !111 users and entitlements In Lucky Peak.· In 1993 and 1999, the failure to refill was 
less than 60,000. from Chart 9, It can be seen that this fallure to refill was taken entlrely from the stream resource maintenance 
account (USBR flow). and all other users and entltlements received a complete allocatlon of water. · 
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