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COMES NOW, South Valley Ground Water District (South Valley) and Galena Ground Water

District (Galena), by and through their counsel of record, and hereby submits their post-hearing brief in

response to the Director’s instructions and request at the close of the administrative hearing held October

16-18, 2023.

The Director held an administrative hearing on the Big Wood and Snake River Consolidated

Moratorium (““Hearing”) on October 16-18, 2023. Certain parties filed objections to the Moratorium

Orders and requests for hearing. Those parties raised statements of issues to be addressed. Order

Consolidating Proceedings for Hearing. The Hearing was divided into two phases—phase one addressed

the objections by certain municipalities and community water systems to the requirement in the Orders

that those municipal and community rights be deemed fully consumptive for purposes of the moratorium,
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because the municipal right holders have the ability to fully consume their municipal water rights. And

this right to fully consume the municipal right exists outside the four corners of the water right. The

second phase addressed the assertion by certain Wood River Valley municipalities that ground water

pumping above Glendale Bridge in the Big Wood had no significant hydrologic effect on flows in Silver

Creek.

The 2022 Moratorium Order stated:

“Hydrogeologic analysis and modeling since implementation of the Management Policy confirm
significant interaction between surface water and ground water in the BWRGWMA. Pumping
ground water from within the BWRGWMA affects surface water flows in the Big Wood River
drainage upstream from Magic Reservoir and in Silver Creek, a key tributary of the Little Wood
River. Lower ground water levels would result in less aquifer discharge to surface water. New
development of consumptive ground water use would reduce the quantity of water available to fill
senior surface water rights during times when administration by priority is necessary.” 2022
Moratorium Order at 3.

The City of Bellevue objected to the Director’s language in the 2022 Moratorium Order, and requested that

specific changes be made, including the following:

“The second sentence should be modified to state that “Pumping ground water from within the
BWRGWMA can affect surface water flows ....” The third sentence should be modified to read
“Lower ground water levels could result in less aquifer discharge ....” Finally, the fourth sentence
should be modified to state “New development of consumptive ground water use could reduce the
quantity ....” Motion for Clarification and Reconsideration and Request for Hearing at 3.

The Director responded to these objections by identifying Issue 2 for the Hearing as, “[w]hether all

pumping in the BWGWMA has an impact on all surface water sources upstream from Magic Reservoir,

including Silver Creek.” Order Consolidating Proceedings for Hearing at 2. The Cities then requested

that the following language be added to the Order to address the connection to Silver Creek:

“Silver Creek is materially impacted only by groundwater pumping within the Bellevue Triangle
south of the Glendale Bridge. Absent offsets or mitigation, groundwater pumping from the alluvial
aquifer of the Big Wood River and its tributaries north of the Glendale Bridge materially impacts
the flow of the Big Wood River, and has no material impact on the flow of Silver Creek.” Sullivan
Report at 4. (Ex. 314).

In this post-hearing memorandum, South Valley and Galena address only the second issue. With

respect to the first issue, South Valley and Galena rely on, and incorporate by reference herein, the

Surface Water Coalition’s post-hearing memorandum.
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INTRODUCTION

In June of 1991, the Director of the Idaho Department of Water Resources (“IDWR”) issued an
order designating the Big Wood River Ground Water Management Area (“BWRGWMA”)—an area
extending upstream from Magic Reservoir and including the Camas Prairie and Silver Creek. Order
Designating Big Wood River Ground Water Management Area (“1991 Moratorium Order”). (Ex. 200).
The 1991 Moratorium Order established that the surface and ground waters of the Big Wood River
Drainage are interconnected. 1991 Moratorium Order at 1. (Ex. 200). Concurrently, IDWR enacted a
management policy for the BWRGWMA that allowed approval of water right permit applications for
consumptive use, provided that the applicant could show that there was no injury or that the applicant
demonstrated mitigation for the new proposed water right. Management Plan for the Big Wood River
Ground Water Management Area (1991 Management Policy”) at 3. (Ex. 200). The policy also allowed
for approval of water right permit applications for non-consumptive, municipal, stockwater, or domestic

uses. 1991 Management Policy at 3. (Ex. 200).

In March 2022, the Director adopted a ground water management plan for the Big Wood basin at
the request of water users in the Big Wood basin (including the objector municipalities here) that is
separate from the 1991 Management Policy (Ex. 200). 2022 Big Wood River Ground Water Management
Plan. (“2022 Management Plan”). (Ex. 245). The 2022 Management Plan (Ex. 245) also included an
agreed-upon provision stating that the parties would petition the Director to establish a moratorium for the
BWRGWMA. 2022 Management Plan at 12 (Ex. 245). That petition was filed, and the Director

thereafter issued the 2022 Moratorium Order.

The 2022 Management Plan (Ex. 245) is designed to control and reduce effects on surface water
rights from ground water pumping within the BWRGWMA. Zach Hill-Technical Memorandum—
Summary of Ground Water Use Data. (Ex. 206). The main goal of this Management Plan is “to manage
the effects of ground water withdrawals on the aquifers from which the withdrawals are made and any

other hydraulically connected sources of water.” IDAHO CODE § 42-233b; (Ex. 245). The 2022
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Management Plan (Ex. 245) concluded that, “hydrogeologic analysis and modeling since implementation
of the initial management policy confirm significant interaction between surface water and ground water

in the BWRGWMA.” 2022 Management Plan at 3. (Ex. 245). The Director also noted that, “development
of consumptive ground water use would reduce the quantity of water available to fill senior surface water

rights during times when administration by priority is necessary.” 2022 Management Plan at 3. (Ex. 245).

South Valley and Galena both have immediate and direct interests in the Order because their
members hold ground water rights that are all located within the BWRGWMA, which is impacted by the
2022 Management Plan. (Ex. 245). South Valley and Galena intervened and participated in the Hearing

before the Director.

I All groundwater pumping within the BWRGWMA above Magic has an impact on flows in
the Big Wood and on Silver Creek.

Per the Order Consolidating Proceedings for Hearing, the second issue (“Issue 2”) for the Hearing
was defined as, “[w]hether all pumping in the BWRGWMA has an impact on all surface water sources
upstream from Magic Reservoir including Silver Creek.” Order Consolidating Proceedings for Hearing
at 2. The answer to this question is an unqualified “yes.”

II. The testimony on Issue 2
Greg Sullivan, P.E., Spronk Water Engineers, Expert for Cities
Mr. Sullivan proposed that the following language be included in the Moratorium Order:
“Silver Creek is materially impacted only by groundwater pumping within the Bellevue Triangle
south of the Glendale Bridge. Absent offsets or mitigation, groundwater pumping from the alluvial
aquifer of the Big Wood River and its tributaries north of the Glendale Bridge materially impacts
the flow of the Big Wood River, and has no material impact on the flow of Silver Creek.” Sullivan
Report at 5. (Ex. 314).
He argued that there were no material impacts from pumping on the Big Wood and its tributaries
above Glendale Bridge on the flow in Silver Creek. Transcript of Hearing at 575. (Ex. 314). Mr.
Sullivan’s testimony was based entirely on his reading of Ms. Sukow’s report (Ex. 202) from the 2021

Contested Case Hearing—he did no modeling or analysis of his own to determine the full extent of the

impacts to Silver Creek. Transcript of Hearing at 558. Rather, he relied on the Department’s decision to
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limit the scope of the 2021 Contested Case to in-season pumping in the Triangle area for the remainder of
the 2021 irrigation season. Mr. Sullivan testified that Ms. Sukow’s report was predicated on the impacts
of one year of pumping, when in fact, her report involved a three-month impact analysis. Transcript of
Hearing at 576 and at 599. He offered an opinion that there would be no significant impact to Silver
Creek if mitigation water is provided to offset the impacts to the Big Wood. Transcript of Hearing at 555
and at 573. But this statement assumed that there were no direct impacts to Silver Creek from pumping
above Glendale Bridge. Mr. Sullivan admitted that ground water pumping above Glendale Bridge affects
the flows in the Big Wood and that there is a substantial hydrological connection between the Big Wood
and Silver Creek, as a general matter. Transcript of Hearing at 589 and at 552. Mr. Sullivan was asked
how full mitigation would occur and replied that the Cities “haven’t gotten that far.” Transcript of
Hearing at 573. In other words, even he conceded that there is a hydrologic impact to the Big Wood that
would in turn affect Silver Creek from upstream pumping, and that impact would have to be mitigated.
Jennifer Sukow, Hydrology Section Modeler, IDWR, Expert for IDWR

Ms. Sukow described her modeling runs and flow models that were based on the USGS Big
Wood ground water model that she prepared for the 2021 Contested Case Hearing. Predicted hydrologic
response in Silver Creek and the Little Wood River to curtailment of ground water use in 2021. (Ex. 202).
She disagreed with Mr. Sullivan’s interpretation of her 2021 report on impacts to Silver Creek, explaining
that pumping on the Big Wood impacts Silver Creek and pumping upstream from Magic Reservoir
impacts the Big Wood. She testified that, over one year, the direct impact of pumping from above the
Glendale Bridge to Silver Creek was 8% of the pumped volume while 92% were impacts to the Big
Wood. This 8% direct impact on Silver Creek was an average of the impacts from all the areas above
Glendale Bridge with some areas having greater impacts than others. She clarified that her testimony in
the 2021 Contested Case Hearing was predicated on a three-month model run, not a one-year time period,
and concluded that, in her view, the model demonstrates that there are significant direct impacts to Silver
Creek from pumping above Glendale Bridge over that longer time frame. She also testified that there

were indirect impacts to Silver Creek from reduced flows into the Big Wood leaving
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reduced recharge and increased pumping in the Bellevue Triangle that had not been quantified. Ms.
Sukow agreed with Sean Vincent’s testimony in the 2021 Contested Case that there is a strong correlation
between Big Wood flows at Hailey and flow in Silver Creek. (Ex. 203).

Zach Hill, Ecosystem Sciences, Expert for Galena
Mr. Hill explained the tables of ground water pumping analysis that he provided for the Hearing.
His data was collected from ground water use measurements by flow meters installed at each well pump
location. Technical Memorandum—Summary of Ground Water Use Data. (Ex. 206). The data is
monitored and reported annually as a total volume to IDWR and is then verified and recorded in the
Water Measurement Information System (“WMIS”). Technical Memorandum—Summary of Ground
Water Use Data. (Ex. 206). Mr. Hill reviewed the WMIS data provided by IDWR to determine the Water
District 37 ground water use volumes. Technical Memorandum—Summary of Ground Water Use Data.
(Ex. 206).
“Baseline ground water use data was developed from a 5-year average of historic ground water use
for entities in the BWRGWMA. The concept of the baseline average was developed by the
BWRGWMA Advisory Committee and utilizes the water years of 2015, 2016, 2018, 2019, and
2020 from which the 5-year baseline average is calculated. The baseline volumes of ground water
use were refined through discussions and reviews with IDWR and ultimately agreed to at the March
28, 2023, BWRGWMA Advisory Committee meeting.” Technical Memorandum—Summary of
Ground Water Use Data. (Ex. 206).
Mr. Hill’s tables showed that municipal pumping in the Big Wood above Glendale Bridge constituted
almost one third of the total pumping in the basin in the year after the 2022 Management Plan (Ex. 245)

went into effect.

Dr. Kendra Kaiser, Research Assistant Professor, Expert for South Valley

Dr. Kaiser has a B.S. in Soil and Water Science & Environmental Biology, and a Ph.D. in
Watershed Hydrology & Biogeochemistry. She works primarily in co-production of research with water
resource stewards and managers and uses hydrologic and ecological knowledge to select appropriate
statistical, physical, and machine learning models to understand and predict stream flows. She has worked
extensively in the Big Wood drainage for the Wood River Collaborative. She collected all available data

in the Big Wood basin in order to create the statistical models that formed the basis for her expert report.
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Technical Memorandum: Statistical Modeling of Irrigation Season Streamflow. (Ex. 205). She testified
that all data that she used had to be available in real-time—including SNOTEL data, AgriMet data, United
States Geological Survey data, and SNODAS data. Dr. Kaiser described the statistical flow models that
she compiled for the Wood River Collaborative that predicted the delayed impacts of snow melt flowing
down through the Wood River Valley and eventually reaching Silver Creek. She described the process as
often taking at least six months—the “lag component.” Her models show the impacts to Silver Creek
from pumping. Technical Memorandum: Statistical Modeling of Irrigation Season Streamflow. (Ex. 205).
The statistical models cover the time frame from 2004 to the present and are confirmed by observations.
Technical Memorandum: Statistical Modeling of Irrigation Season Streamflow. (Ex. 205). She testified
that Mr. Sullivan’s conclusions failed to capture that full scope of impact of the effects of pumping over
time.
Erick Powell, Project Manager, Brockway Engineering, Expert for Galena

Mr. Powell testified that terminology used in the Sullivan Report (Ex. 314)—“material hydraulic
impact”—is not an accepted industry term and therefore he did not agree with Mr. Sullivan’s contention
that there would be no material hydraulic impact to Silver Creek from pumping on the Big Wood above
the Glendale Bridge. Mr. Powell explained his own analysis, including an independent model run from
the Wood River ground water model that he conducted for this hearing, that showed a direct in-season
impact from a randomly selected City of Bellevue well. Technical Memo: Joint Expert Witness Report.
(Ex. 204). He stated that it is appropriate and necessary to analyze a longer time period for impacts from
pumping than the three-month time period used by Mr. Sullivan. Figure 2 of Mr. Powell’s expert report
simulated the impact of the City of Bellevue well and the response of pumping on Silver Creek. Technical
Memo: Joint Expert Witness Report. (Ex. 204). The model predicted that ground water pumping will
impact Silver Creek, and the impacts occur over time. Technical Memo: Joint Expert Witness Report. (Ex.
204). He noted that, while it is difficult to quantify impacts from pumping, that should not relieve the
need to mitigate impacts. Mr. Powell testified that he was unaware of any mitigation measures undertaken

by the Cities. Finally, he explained that the 2022 Management Plan (Ex. 245) should not be amended to
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Mr. Sullivan’s mitigation measure proposal because the approach is too simplistic, Glendale Bridge is not
a cut-off line, and the “material impact” analysis by Mr. Sullivan is still unclear as to its meaning.
Dave Shaw, ERO Resources, Expert for South Valley

Mr. Shaw testified that there are significant impacts to Silver Creek resulting from depletions to
the Big Wood, because those depletions to the Big Wood River would reduce diversions from the Big
Wood to surface water canals in the Bellevue Triangle. Transcript of Hearing at 603. That resulting
reduction in diversions would decrease seepage to the aquifer and increase the amount of time when
supplemental ground water rights would be employed by surface water users. He explained that 90% of
the water users in the Triangle have both surface water and supplemental wells. Transcript of Hearing at
598. Reduction in seepage losses and increased pumping from the supplemental wells both would impact
Silver Creek. Transcript of Hearing at 601.

III. The Cities argue that mitigation is sufficient to redress any potential injuries to Silver
Creek.

The Cities claim that locations upstream from Magic Reservoir and Silver Creek will not be
“materially impacted” by ground water pumping on the Big Wood River. Mr. Sullivan, the Cities’ expert
witness, testified that he believed there would be a finding of “no impact,” but if there were any impacts,
they could be fully mitigated by mitigating the impacts of pumping above Glendale Bridge directly on the
Big Wood, thereby preventing any injury to flows in Silver Creek. Transcript of Hearing at 588. As noted
above, this argument does not demonstrate that there is no material connection between pumping above
Glendale Bridge and flows in Silver Creek, but essentially admits that there is a connection between
pumping above Glendale Bridge and flows in Silver Creek that must be mitigated.

Iv. South Valley, Galena, and IDWR expert testimony conclusively demonstrates that impacts
will occur on Silver Creek and the Big Wood from pumping above Glendale Bridge.

Mr. Shaw addressed the impacts of ground water pumping on the Big Wood River and concluded
that impacts would definitely occur upstream of Magic Reservoir and on Silver Creek. Transcript of
Hearing at 603. Mr. Shaw explained the complex interrelationship between upstream pumping, flows in the

Big Wood, diversions into the canals in the Triangle and increased supplemental pumping, all of which
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would impact Silver Creek. Ultimately, the burden of trying to calculate mitigation and monitor the process
would fall on the Director. Transcript of Hearing at 606. The burden of determining the amount of
mitigation required would be triggered by new applications. Transcript of Hearing at 606. Ms. Sukow and
Dr. Kaiser both noted the strong correlation between Big Wood flows in Hailey and Silver Creek, using
different analytical tools. Mr. Powell’s model run showed that, using the IDWR/USGS Big Wood Model
that the Department relies upon in the basin, there is a direct hydrologic connection between the City of
Bellevue’s wells and Silver Creek. Further, he explained that the Sullivan Report (Ex. 314) is too
simplistic—much more data is necessary to understand the full extent of impacts than what Mr. Sullivan
utilized.
ARGUMENT
The data provided by IDWR, South Valley, and Galena is abundantly clear—pumping upstream

of Glendale Bridge shows both direct and indirect negative effects on Silver Creek from ground water

pumping on the Big Wood River. For those reasons, and as explained below, the Director should not

accept the Cities’ invitation to modify the order.

L. The priority doctrine of Idaho establishes that junior appropriators must not injure the

rights of senior users and bear the burden of proof to show that no such injury has, or will,
occur.

The Cities, as junior water users, failed to meet the required burden of proof. “First in time, is
first in right” is a foundational principle of the prior appropriation doctrine in Idaho. In the Matter of
Distribution of Water to Various Water Rts. Held By or For Ben of A&B Irrigation Dist., 155 Idaho 640,
315 P.3d 828, 838 (2013). Once an initial determination is made that material injury is occurring, or will
occur, the junior user bears the burden of proving that the call would be futile or to challenge that
determination. American Falls Reservoir District. No. 2 v. IDWR, 143 Idaho 862, 878 (2007). Junior
appropriators who claim their diversions will not injure senior appropriators must establish that claim by
“clear and convincing evidence.” A&B Irr. Dist. v. IDWR, 153 Idaho 500, 241 (2012). While this
Moratorium proceeding does not involve a delivery call, it is still based on the fundamentals of Idaho

water law. By the proposed language Mr. Sullivan proposes to add to the Moratorium Order, the Cities
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seek to circumvent any possible claim that there ever could be a material injury to downstream users from
pumping above Glendale Bridge, no matter how large the new development—a fantastical argument.

As stated in the 2022 Management Plan (Ex. 245), “New development of consumptive ground
water use would reduce the quantity of water available to fill senior surface water rights during times
when administration by priority is necessary.” That initial determination in the 2022 Management Plan
(Ex. 245) established that material injury was likely to occur if a broader moratorium was not
promulgated, thereby placing the burden of proof on the junior appropriators—the Cities.

The Cities failed to meet the necessary burden of proof—that of clear and convincing— because
they offered no evidence to support that notion and only an argument that was founded on data analysis
by the Department that was conducted for an entirely different purpose, i.e., the 2021 mid-season
curtailment scenario. Mr. Sullivan’s report claimed that “Based on the proximity of the ground water
wells of Bellevue and Hailey to the Big Wood River, it is logical and reasonable that pumping of these
wells would hydraulically impact the flow of the Big Wood River and not the flow of Silver Creek.”
Sullivan Report. (Ex. 314). However, Mr. Sullivan’s conclusion was based on just three months of data,
none of which he personally collected. An abundance of other data has been produced by IDWR, South
Valley, and Galena explaining the interconnectivity of ground water pumping within the BWRGWMA
and impacts to Silver Creek. It is well-documented that impacts from pumping within the BWRGWMA
can occur in Silver Creek—a fact supported by IDWR, and the reports and testimony from South Valley
and Galena’s experts. Mr. Sullivan’s report based on IDWR’s data over a three-month period hardly meets
the requisite clear and convincing standard to be satisfied by junior water right holders. Sullivan Report.
(Ex. 314).

Contrary to the scant evidence presented by Cities, the interconnectivity of ground water pumping
on the Big Wood and the resulting impacts to upstream uses and Silver Creek, was identified when the
original 71991 Moratorium Order (Ex. 200) was promulgated. With modern data techniques now
available, evidence presented by the experts at the Hearing further enforces that conclusion. Dr. Kaiser

testified that, “connection between Big Wood River streamflow and Silver Creek occurs through surface
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water losses from the stream channel into ground water.” Kaiser Memo at 2. (Ex. 205). She further noted
that pumping to the north of the Glendale Bridge would have a delayed response time in Silver Creek that
would occur outside of the time frame Sullivan relied on. Kaiser Memo at 2. (Ex. 205). Mr. Sullivan
erroneously concluded that pumping north of Glendale Bridge results in “insignificant hydraulic impacts
on the flow of Silver Creek.” Sullivan Memo at 4. (Ex. 314). Based upon Ms. Sukow’s 2021 expert report,
as well as her own statistical modeling, Dr. Kaiser determined that the changes to the Moratorium Order
(Ex. 300) proposed by Sullivan are not appropriate as written, due to the reality that impacts to Silver
Creek that originate from pumping north of Glendale Bridge take longer than the three-month modeling
period Mr. Sullivan utilized. The Cities failed to meet their necessary burden due to their inability to
present clear and convincing evidence showing that there would not be an impact on Silver Creek, in the
face of a plethora of evidence that impacts will occur.

II. The 2022 Management Plan language should not be modified because it is appropriately
designed to protect against potential injury to senior surface and ground water rights.

The 1991 Management Policy established that “most consumptive use applications will be denied
unless the applicants can demonstrate that there will be no injury or can provide acceptable mitigation to
prior rights.” 1991 Management Policy. (Ex. 200). The 1991 Moratorium Order stated that,

“surface and ground waters of the Big Wood River drainage are interconnected. Diversion of

ground water from wells can deplete the surface water flow in streams and rivers. New ground

water uses can also deplete available supplies for other users and affect basin underflow which

presently accumulates in Magic Reservoir.” 1991 Moratorium Order at 1. (Ex. 200).

Further, “injury could occur to prior surface and ground water rights, including the storage right in Magic
Reservoir, if the flows of streams, rivers, and ground water underflow in the Big Wood River Basin are
intercepted by junior priority ground water diversions.” 1991 Moratorium Order at 1. (Ex. 200). Since
1991, conditions have not substantially changed, and a moratorium remains necessary. The 2022
Management Order (Ex. 245) describes water rights developed prior to the /1991 Management Policy (Ex.

200) as exacerbating short-term water level declines. The 2022 Management Plan (Ex. 245) goes on to

explain that, if allowed to resume, new development of consumptive ground water use will likely cause
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long-term ground water declines, resulting in less recovery during wet years, and even lower ground
water levels in dry years.

The 2022 Management Plan (Ex. 245) concludes that analysis and modeling done since
implementation of the 1991 Management Policy (Ex. 200) confirms significant interaction between
surface and ground water in the BWRGWMA, and pumping of ground water from within the
BWRGWMA affects surface water flows in the Big Wood River drainage upstream from Magic Reservoir
and Silver Creek. Lower ground water levels lead to less aquifer discharge to surface water, therefore, any
new development on consumptive ground water reduces the quantity of water available to fulfill senior
surface water rights. 2022 Moratorium Order (Ex. 245). The 1991 Moratorium Order (Ex. 200) was
promulgated for a reason—the basis of which has not faded but has instead worsened.

IDAHO CODE § 42-1805(7) authorizes the Director to suspend the issuance or further action on
applications to appropriate water as necessary to protect existing water rights. Further, Rule 55 of the
Department's Water Appropriation Rules (IDAPA 37.03.08) states that the Director may establish
moratoriums, as necessary, to protect existing water rights. IDAHO CODE §§ 42-101, -103, -226 declare
all surface water and all ground water within the state of Idaho to be the property of the state, whose duty
it is to supervise the appropriation and allotment of the water to those diverting the same for beneficial
use. The Director, acting on behalf of the state of Idaho, has the statutory authority to control the
appropriation and use of all surface and ground waters within the state in accordance with, but not limited
to, IDAHO CODE §§ 42-101, 42-103, 42-202(1), 42-220, 42-226, 42-237a.g., 42351, and 42-602.
IDAHO CODE § 42-229 prescribes “the application permit and license procedure” as the method of
appropriating ground water. IDAHO CODE § 42-1805 grants the Director limited authority to prohibit
appropriation of water. The Director is only authorized to “suspend the issuance or further action on
permits or applications . . . .” Idaho Code § 42-1805.

IDAPA Rule 37.03.08.055 (Water Appropriation Rule 55) states that the Director may establish
moratoriums, as necessary, to protect existing water rights. The Cities do not argue that the Moratorium

Order is not necessary to protect existing rights. Rather they argue that the Director either exceeded his
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authority or abused his discretion in not excluding certain future water users or applicants from the
Moratorium on the grounds that over a three-month period their future pumping wouldn’t affect a small
portion of the Moratorium area. That claim, as shown by the hearing testimony, is simply unsupported.

The Director is required to conduct oversight and management of water rights in Idaho in
accordance with “first in time, first in right” and ensure that existing water rights are protected. The
Director is statutorily responsible for ensuring that beneficial use is being made of the surface and ground
water in the state of Idaho. Within the realm of those duties is the need to issue Moratoriums, as
necessary. Therefore, under Idaho law, the Director has the authority to establish a Moratorium that
protects both the flows in Silver Creek and the Silver Creek users, but also to protect surface water users
in the Big Wood, including the Triangle, as well as South Valley and Galena’s existing senior ground
water rights from any future junior applications from above Glendale Bridge.

The 2022 Moratorium Order (Ex. 300) was required because of impacts on senior water use and
created under the established principles of Idaho water law—that of first in time, first in right—and is
intended to ensure that senior water rights are protected. Therefore, the language in the Moratorium
Order should not be changed, as the Cities request, to find no impact on the flow of Silver Creek. The
original intent of the 1991 Moratorium Order (Ex. 200) remains valid, and the Cities were unable to
present proof to the contrary.

1. The Director has determined that senior water users would be affected by future
applications.

In determining that pumping within the BWRGWMA impacts Silver Creek, thereby necessitating
a moratorium, and in adopting the updated management plan, the Director acted within his discretion.
“Somewhere between the absolute right to use a decreed water right and an obligation not to waste it and
to protect the public’s interest in this valuable commodity, lies an area for the exercise of discretion by the
Director.” Clear Springs Foods, Inc. v. Spackman, 150 1daho 790, 819 (2011) quoting American Falls
Reservoir Dist. No. 2 v. Idaho Dept. of Water Resources, 143 Idaho 862 (2007). Idaho Code empowers the

Director to take certain actions “in effectuation of the policy of this state to conserve its groundwater
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resources.” IDAHO CODE § 42-237a. One of those actions is “to supervise and control the exercise and
administration of all rights to the use of groundwater.” IDAHO CODE § 42-237a. While not absolute, the
Director has discretion to balance the many considerations necessary when issuing a moratorium. The
Cities have argued that there is not enough impact from pumping on the Big Wood for there to be harm to
Silver Creek. In doing so, they hope to shift the burden from future pumping to other water users,
including South Valley and Galena. However, the evidence is undisputed that, over a period of time
exceeding the three-month model run from the 2021 in-season curtailment order, there is at least an 8%
direct effect on Silver Creek from pumping on the Big Wood above Glendale Bridge. Mitigation is
exactly what the 2022 Moratorium Order requires. Under the established discretion of the Director, the
2022 Moratorium Order (Ex. 300) is a proper exercise of discretion and exempting the Cities from
mitigating impacts to Silver Creek is simply not justifiable.
CONCLUSION

The Cities did not carry the burden necessary to show that negative impacts will not occur to
flows in the Big Wood and Silver Creek due to future ground water pumping on the Big Wood River
above Glendale Bridge. Their claim based on a truncated three-month model run is not sufficient to
support the broad-brush exemption from the Moratorium Order that they request. South Valley and
Galena respectfully ask the Director to approve the Moratorium Order as written and reject the proposed

amendment offered by the Cities.

DATED this 17" day of November, 2023.

MARTEN LAW LLP LAWSON LASKI CLARK, PLLC

_/S/ Albert P. Barker /S/ Heather E. O’Leary

Albert P. Barker Heather E. O’Leary

Attorney for South Valley Ground Water Attorney for Galena Ground Water District
District
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1 THE HEARING OFFICER: So good morning. Thisis 1 our exhibit binder back there. It should be |abeled
2 areminder, my name's Mat Weaver. |1'm the Hearing 2 "Surface Water Coalition Exhibits."
3 Officer in this matter. We're meeting today on 3 Andisyour CV attached to Exhibit 1? Is
4 October 17th for the second day of a consolidated 4 it--
5 hearing scheduled in response of petitions for hearing 5 A. ltis, yes.
6 filedin-- I'm sorry, filed in response to the 6 Q. And doesthat generally describe your
7 Department'sissuance of its order establishing 7 education and work history?
8 moratorium for the ground -- moratorium for the Big 8 A. Itdoes.
9 Wood River Groundwater Management Area and its order on 9 Q. And have you been qualified as an expert
10 the Amended Snake River Basin Moratorium Order. 10 witness before IDWR?
11 Looking back on my notes, | believe we 11 A. | have.
12 concluded al direct and cross-examination of Terry 12 Q. And | think we stipulated yesterday that
13 Scanlan. So yesterday we got through three experts: 13 you would be qualified to offer testimony as an expert
14 Greg Sullivan, Terry Scanlan, Chuck Brockway. 14 witness. So | just want to put that on the record.
15 And so today | think we're up with either 15 THE HEARING OFFICER: That's my understanding.
16 Dave Colvin or Dave Shaw. 16 Q. (BY MR. THOMPSON): Can you please describe
17 Isthat the case? All right. 17 what Exhibit 1is.
18 Who would you like to call first, 18 A. Exhibit 1isareport prepared by Dave
19 Mr. Thompson? 19 Colvin and myself at the request of Surface Water
20 MR. THOMPSON: Dave Shaw. 20 Caodlition. It has some attachments from the Riverside
21 THE HEARING OFFICER: All right. Come on up. 21 case, information provided by the citiesin that -- in
22 Morning, Dave. 22 that case.
23 DAVE SHAW: Morning. 23 Q. And can you describe what you were asked to
24 Il 24 doin that report.
25 /i 25 A. | wasasked to look at the cities' current
Page 324 Page 326
1 DAVID SHAW, 1 status and what their intent, as could be determined,
2 having been called as awitness by the Surface Water 2 would be for future disposal of wastewater.
3 Caoalition and duly sworn, testified as follows: 3 Q. And did you author the opinions offered at
4 4 1and2? | guesslabeled part 2.1 in that report.
5 THE HEARING OFFICER: Please have a seat. 5 A. |did.
6 State your name and address for the record. 6 Q. And can you generally describe those
7 THE WITNESS: My nameis David Shaw. 802 South| 7 opinions that you...
8 Plaza-- 8 A. Well, based on the current law, acity or a
9 SARAH TSCHOHL: David, will you hit the button. | 9 municipal provider can use their water supply to
10 Thereyou go. 10 extinction. They're not obligated to provide any
11 MR. BAXTER: And pull it closer to you, too, if 11 return flow. And there seemsto be atrend, an
12 you don't mind. Thank you. 12 indication from the cities, that they desireto
13 THE WITNESS: Dave Shaw. 802 South PlazaRoad | 13 continue to change their disposal methods, primarily
14 in Emmett, Idaho. 14 because of the cost of treatment if they're going to
15 15 dispose of the water.
16 DIRECT EXAMINATION 16 And the testimony submitted in the
17 BY MR. THOMPSON: 17 Riverside case supportsthat trend.
18 Q. Morning, Mr. Shaw. 18 Q. So severd citiesin that case represented
19 Can you please describe where you currently 19 that they were exploring alternative uses of their
20 work. 20 treated wastewater discharge; isthat correct?
21 A. | currently work for ERO Resources. It'sa 21 A. That'scorrect.
22 natural resource consulting firm. Home officeisin 22 Q. Any reason to dispute those representations
23 Denver. Weve had an Idaho office since 1996, | 23 that were made?
24 believe. 24 A. Nonethat | know of.
25 Q. AndI'msorry, | think I'll have you grab 25 Q. Okay. And can alternative treatment
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1 processes like land application increase the 1 Q. Fair enough. Areyou aware of any cities
2 consumptive use of a municipal water right? 2 inthe state of Idaho that use their water to
3 A. They certainly can, yes. 3 extinction?
4 Q. And isthat what happened in the Riverside 4 A. Pardon me?
5 case with the City of Nampa's change in what they did 5 Q. Areyou aware of any citiesin the state of
6 with their treated discharge? 6 ldaho that use their water to extinction?
7 A. TheRiverside case was a case where the 7 A. | till didn't hear the last part. I'm
8 City of Nampa had been disposing of their wastewater to 8 sorry.
9 anatural water source, and they choseto put itina 9 Q. Areyou aware of any cities within the
10 Pioneer Irrigation District canal. So it wasa 10 state of Idaho that use their water to extinction?
11 100 percent depletion, compared to where they had 11 A. McCall does part of thetime. They have a
12 previously disposed of their water. 12 largeevap pond. | believeit was originally designed
13 MR. THOMPSON: That'sal the questions | have. 13 to capture water that they could then release for
14 Thanks. 14 irrigation purposes.
15 THE HEARING OFFICER: Go ahead whenyou're | 15 But I'm not sure they produce enough
16 ready. 16 wastewater under current conditions to overcome the
17 17 evaporation from the pond. I've never seen enough
18 CROSS-EXAMINATION 18 water in the pond to be reused.
19 BY MS. McHUGH: 19 Q. And have you measured McCall's -- do you
20 Q. Good morning, Mr. Shaw. 20 work for McCall, the City of McCall, in their
21 | wanted you to look at Exhibit 1, just so 21 wastewater treatment?
22 that we had alittle bit of an understanding of what 22 A. Wedid some work for them along time ago,
23 portions of this exhibit contain your opinions and 23 but | haven't worked for them recently.
24 stuff that you compiled and those that -- it's fairly 24 Q. And you've done measurements and that kind
25 short, of Mr. Colvin, just so that we know kind of who 25 of thing to base your opinion that McCall is
Page 328 Page 330
1 tofocuswhat questions. 1 100 percent consumptive?
2 A. | was primarily responsible for 2.1. 2 A. Mostly observations. We did seepage tests
3 Q. Okay. 3 ontheir pond.
4 A. And2.2and 2.3 -- no, 2.3 waskind of both 4 MS. McHUGH: No more questions. Thank you.
5 of us, but 2.2 was Mr. Colvin. 5 THE HEARING OFFICER: When you're ready,
6 Q. Okay. And then did you -- in preparing 6 Mr. Bricker.
7 thisreport, did you have any discussions with any 7 MR. BRICKER: Thank you.
8 citiesor municipal providers as part of the background 8
9 orinformation? 9 CROSS-EXAMINATION
10 A. |didnot. 10 BY MR. BRICKER:
11 Q. Okay. And do you work with municipalities 11 Q. Good morning, Mr. Shaw.
12 and municipa providers on aregular basis? 12 A. Good morning.
13 A. I'vedone somework for municipalities. | 13 Q. Just because cities have indicated in other
14 wouldn't say it'saregular basis, yes. 14 proceedings that they may change the method by which
15 Q. Okay. Ismost of your work done for 15 they dispose of their wastewater does not mean that
16 irrigation entities? Irrigation, agricultural. 16 they will or must make those changes; correct?
17 A. Alagepartofitis. | can'ttell you if 17 A. Widll, it's not acommitment, but the trend
18 it'smost or not. 18 iscertainly to continue to reduce the amount of
19 Q. Okay. Areyou currently still working full 19 wastewater they release, smply for economics.
20 time, or are you retired mostly? 20 Q. Sothere arelimitations that may hinder
21 A. I'mtryingto retire. 21 citiesfrom making these changes; correct?
22 Q. You'retrying to retire, but we keep 22 A. Theremay be. I'm not aware of any.
23 dragging you into these things? Or | should say these 23 Q. The net amount that municipal water users
24 guysdo. 24 consume from their gross diversions can be calcul ated;
25 A. Yes 25 right?
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1 A. Sometimes. 1 permit; correct?
2 Q. Can engineers calculate those valuesto a 2 A. Anyone can protest applications.
3 reasonable degree of professional certainty? 3 Q. Solong as municipa water users mitigate
4 A. It'spossible. 4 the amount that they are consuming under their new
5 Q. Requiring awater user to mitigate 5 appropriations, then there isno net increasein
6 100 percent of its diversions when there are some 6 consumptive use across the Snake River moratorium ares;
7 amount of return flows effectively means that the water 7 correct?
8 user is putting more back into the river system than 8 A. No, that's not correct.
9 they're taking out; correct? 9 Q. How s0?
10 A. Possibly. 10 A. For example, awell in Jerome diverts Trust
11 Q. Andisntittruethat ESPA is 11 Water, but if they return their discharge to North Side
12 hydraulically connected to surface water sources, 12 Canal, they've moved Trust Water to Non-Trust Water.
13 including the Snake River? 13 Q. But I'm talking about the entire moratorium
14 A. ltisat variouslocations, yes. 14 areaasawhole.
15 Q. Andisn'tittruethat all water 15 A. I'mtaking about reality.
16 adjudicated in the SRBA, unless proved otherwise, is 16 MR. BRICKER: Okay. | think that'sall the
17 from the same source? 17 questions| have for Mr. Shaw.
18 A. No. 18 Thanks.
19 Q. That'snot true? 19
20 A. No. 20 CROSS-EXAMINATION
21 Q. Areyou familiar with the order on the SRBA 21 BY MR.BROMLEY:
22 Basinwide Issue 5? 22 Q. Good morning, Dave.
23 A. | wasat onetime, yes. 23 A. Good morning.
24 Q. Widll, I'll represent to you that the quote 24 Q. Just acouple of questions.
25 "al water adjudicated in the SRBA, unless proved 25 Mr. Shaw, the report that you were
Page 332 Page 334
1 otherwise, isfrom the same source," end quote, isfrom 1 discussing -- and if | turn to page 22, which is the
2 that order. 2 .pdf, just four pages from the end of that report.
3 Does that sound right? 3 THE HEARING OFFICER: So we'rein Exhibit 1,
4 A. If youlook at the Snake River at Lewiston, 4 Mr. Bromley?
5 that would be the case. Certainly the water in the 5 MR. BROMLEY: Correct.
6 Salmon River at Salmon is not the same water asin the 6 Q. I'mfour pagesfromtheend, at least in
7 SnakeRiver a Twin Falls. 7 the.pdf, thetop of pageit says, " Statements by
8 Q. Isn'titasotruethat al water under the 8 Municipalities Regarding Reuse in Riverside versus
9 jurisdiction of the SRBA Court isinterconnected unless 9 IDWR."
10 the party claiming otherwise proves by a preponderance | 10 Do you see that page?
11 of the evidence that the water is from a separate 11 A. | do.
12 source? 12 Q. Okay. Great. Sothequestionsthat |
13 A. Onceagain, if you're looking at the Snake 13 have: Mr. Shaw, did you summarize these yourself, the
14 River at Lewiston, that'strue. If you're looking at 14 statementsthat arein here, or did you cut and paste
15 the Snake River at Twin Falls and the Salmon River at 15 them from other documents?
16 Salmon, they are different. 16 A. Thesewere provided by Mr. Barker's
17 Q. To protect asenior from injury, ajunior 17 paraegal.
18 user must ensure that mitigation supplies are delivered 18 Q. Okay. Soyoudidn't prepare the language
19 at theright time, place, and amount; correct? 19 that'sin these statements?
20 A. That'strue. 20 A. | did not prepare the language.
21 Q. And the Department could ensure that senior 21 Q. Okay. Haveyou reviewed the language?
22 usersare protected from injury by imposing appropriate | 22 A. | have.
23 conditions to water permits; correct? 23 Q. Great. Let'stalk about City of Caldwell,
24 A. If the conditions are followed. 24 whichis at the -- toward the bottom of that page.
25 Q. Senior users can protest applications for 25 A. Yes.
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1 Q. Doyou seethat? 1 up?
2 A. ldo. 2 MR. FLETCHER: Weéll, there was no redirect, so |
3 Q. Andit says, "Cadwell currently does not 3 don't think there'srecross, is there, if there's no
4 deliver treated effluent in any end user. It has, 4 redirect?
5 however, engaged in discussion with other entities, 5 THE HEARING OFFICER: All right. Come on up,
6 including Riverside Irrigation District, to find ways 6 Mr. Barker.
7 inwhich it can deliver such effluent for use by those 7 MR. BARKER: Thank you, Mr. Director.
8 entities." 8
9 Areyou aware of the conversations between 9 REDIRECT EXAMINATION
10 the City of Caldwell and Riverside Irrigation District 10 BY MR. BARKER:
11 for this practice? 11 Q. Albert Barker on behalf of South Valley
12 A. lamnot. 12 Ground Water District, Mr. Shaw. Good morning.
13 Q. Butisit your understanding that Riverside 13 A. Good morning.
14 Irrigation District was the primary opponent against 14 Q. Just acouple questions about Mr. Bromley's
15 the City of Nampain the Riverside case? 15 examination. The statements by the municipalities that
16 A. | do understand that, yes. 16 arein Attachment C, are these statements that were
17 Q. Okay. Soit'sapparent, then, that 17 taken by -- or taken from what the municipalities
18 Riverside Irrigation District isengaging in 18 advised the Court and the Director in that Riverside
19 conversations with the City of Caldwell to use treated 19 proceeding?
20 effluent; correct? 20 A. That's my understanding, yes.
21 A. That'swhat this statement would indicate, 21 Q. Okay. And with respect to the Riverside
22 yes. 22 comment from the City of Caldwell, that then would have
23 Q. Okay. Let'sturn, then, to -- if you'll go 23 been the City of Caldwell's statement about what they
24 two pages further in. And we have City of Jerome. 24 were attempting?
25 A. Yes 25 A. That's my understanding, yes.
Page 336 Page 338
1 Q. Thisdiscussion -- | assume the same holds 1 Q. And do you have any understanding about
2 truefor thisdiscussion. 2 whether or not Riverside Irrigation District has agreed
3 You didn't write this language, it was 3 with the City of Caldwell to take any of its treated
4 giventoyou by Mr. Barker's paralegal ? 4 effluent?
5 A. That's correct. 5 A. | have no information.
6 Q. Haveyou reviewed this language? 6 MR. BARKER: Thank you. No further questions.
7 A. | have. 7 Thank you.
8 Q. Okay. Areyou aware, then, that the City 8 THE HEARING OFFICER: All right. No further
9 of Jerome discharges treated effluent into North Side 9 examination?
10 Canal Company's J8 Canal? 10 Thank you, Mr. Shaw.
11 A. Yes 11 THE WITNESS: Thank you, Director.
12 Q. And areyou awareif the Surface Water 12 THE HEARING OFFICER: All right. Morning,
13 Caoalition has any problem with that practice? 13 Mr. Colvin.
14 A. Not that I'm aware of. 14 DAVE COLVIN: Morning.
15 MR. BROMLEY: Nothing further. Thank you. 15 THE HEARING OFFICER: Before you sit down.
16 THE HEARING OFFICER: All right. Any --is 16
17 there going to be redirect on this side? Candice asked 17 DAVE COLVIN,
18 for one minute, then well... 18 having been called as awitness by the Surface Water
19 MR. FLETCHER: | don't have any. Were you 19  Codlition and duly sworn, testified as follows:
20 asking me? 20
21 THE HEARING OFFICER: No. Al indicated -- 21 THE HEARING OFFICER: Okay. Please be seated.
22 MR. FLETCHER: Oh, okay. 22 State your name and address for the record.
23 THE HEARING OFFICER: -- that he has some 23 THE WITNESS. My nameis Dave Colvin. My
24 questions. Sorry. 24 addressis 1221 Auraria Parkway, Denver, Colorado
25 All right. Ms. McHugh, are you coming back 25 80204.
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DIRECT EXAMINATION

BY MR. THOMPSON:

Q. Morning, Dave. Canyou tell the Hearing
Officer where you currently work.

A. | work with LRE Water, awater consulting
firm in Denver.

Q. And what's your current occupation?

A. I'mthe groundwater team leader.

Q. Andisyour CV attached to what's been
marked as Exhibit 1?
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municipal water rights and systemsin Colorado?

A. Most of my clientsin Colorado are
municipalities that have various types of water rights.
The fully consumable water rightsthat | typically deal
with are nontributary groundwater that is disconnected
from surface water systems or imported water that has
the ability to be fully consumed and used to
extinction.

Q. Andisitfair to say that Colorado has
some different sort of tracking and cataloging of

11 A. ltis. 11 information regarding those type of water rights?
12 Q. And does that document generally describe 12 A. Yeah. There'salot of reporting that's
13 your education and work history? 13 based on field measurements and then reporting of
14 A. Itdoes. 14 various aspects of water management that are reported
15 Q. Have you been qualified as an expert 15 to the State and available for review by other parties
16 witness before the Department? 16 aswell.
17 A. | have. 17 Q. | guesswhat was your purpose in describing
18 MR. THOMPSON: Same comment from Mr. Shaw, we 18 that comparison to that Colorado type of
19 had astipulation yesterday with all parties that 19 administration?
20 stipulated to Mr. Colvin's quaifications as an expert 20 A. Wiédll, the Colorado system has evolved over
21 witness? 21 decades and, in my opinion, is overly complicated and
22 THE HEARING OFFICER: That's my understanding. 22 requiresagreat deal of input from engineers
23 MR. THOMPSON: Okay. 23 representing their municipal clients, either the users
24 Q. Mr. Colvin, can you again describe 24 of the water or those who might oppose various aspects
25 Exhibit 1 for the record. 25 of water use. And so there'salot of effort on both
Page 340 Page 342
1 A. Thisisthe expert report that | prepared 1 sidesof acasethere.
2 with Dave Shaw to provide opinions on this moratorium 2 And it aso hasalot of State employees
3 issue, particularly the municipal fully consumptive 3 for the Division of Water Resources that need to review
4 referencesin it, in the moratoriums. 4 all of theinformation, manage it, and sometimes
5 Q. And can you generally describe what you 5 administer water rights.
6 were asked to doin thisreport. 6 Q. And do some other entities, water users,
7 A. | was asked to review the other expert 7 end up with the burden of verifying and ensuring
8 reportsthat were provided in opposition to the 8 compliance with some of those reporting requirements?
9 Director's orders and develop opinions about those 9 A. Yeah. Right from the beginning for what
10 reports and the context of the moratorium language. 10 Colorado would call augmentation plan applications,
11 Q. Canyouturnto page4. And wereyou the 11 many of them are contested cases and end up in a
12 author of Opinion 3 identified in part 2.2? 12 hearing situation, take many years to resolve, and end
13 A. Yes 13 upwith alot of litigation. So there's the burden
14 Q. Canyou generally describe that opinion 14 there on the front end.
15 offered in that section. 15 And then as those augmentation plans are
16 A. Yeah. Therewas quite abit of reference 16 approved, there's an ongoing burden for both the users
17 to Colorado procedures for augmentation plan reporting 17 and the State to monitor the reporting that users
18 presented as away to consider documentation and 18 are-- that they have to submit.
19 measurement of water systems that could be used to, | 19 Q. Do you see any benefits for how Idaho, at
20 suppose, go into some sort of management or 20 least in this moratorium order, has this policy of
21 administration of water rights here in Idaho. 21 considering new municipal rights of 100 percent
22 And so | went through and found differences 22 consumptive?
23 between the situation now here in Idaho and how the 23 A. Yeah, | think that there's an opportunity
24 systems have evolved in Colorado. 24 to basically simplify the system or address the current
25 Q. And what's your experience with the 25 dtate of affairsin Idaho in terms of using the

Page 341

Page 343

8 (Pages 340 - 343)

Veritext Lega Solutions
Caendar-ldaho@veritext.com 208-343-4004




1 available data and using that as justification for 1 of balance and in decline since sometime around the

2 administration of these water rights. 2 '70s.

3 Q. And do you have an opinion on that fully 3 Q. And canyou look at Exhibit 3. Could you

4 consumptive conclusion identified in the order? 4 describe that for the record.

5 A. WEell, it seems to be based on the Riverside 5 A. Exhibit 3isthe 2023 sentinel well index

6 case and issues that were discussed and, | guess, 6 calculation that | prepared with Jaxon Higgs and Sophia

7 legally resolved in that case. 7 Sigstedt to review the 2023 update to the sentingl well

8 And so moving from there and having fully 8 water-level data.

9 consumptive municipal water rights appearsto be a 9 Q. And those are the sentinel wells referenced
10 benefit and something that municipalitieswould wantto | 10 in the Surface Water Coalition-|GWA agreement; is that
11 protect. 11 correct?

12 And soin order for IDWR to administer 12 A. That'sright.
13 those water rights as such, it would seem to be a 13 Q. Andthose arereviewed every year; isthat
14 simplified, streamlined approach asit presented in the 14 true?
15 moratorium order now. 15 A. Yeah, they'rereviewed every spring after a
16 Q. And you're familiar with the ESPA being 16 water-level measurement.
17 designated as a groundwater management area? 17 Q. And does that trend generally follow what
18 A. Yes | am. 18 was presented in Mike McVay's report, the graph you
19 Q. Andisthistype of conclusion or policy 19 werejust referencing?
20 warranted in that type of aquifer designation? 20 A. Itdoes. And thisone only goes back to
21 A. Itis. Theaguifer asaresourceisnot 21 1980, but shows the overall decline with 2023 values
22 only stressed but declining. And | think any 22 being just a couple hundredths of afoot higher than
23 additional withdrawals from the aquifer are bound to 23 thelowest point ever for the sentinel well index.
24 injure existing water rights. 24 Q. Turning back to Exhibit 1, page 5.
25 Q. Haveyou reviewed the information that's 25 A. Okay.

Page 344 Page 346

1 provided in Exhibit 4? Why don't you take alook at 1 Q. Could you generally describe the -- what's

2 that first. 2 |abeled as Opinion 4 in part 2.3.

3 A. Yes, | have. Thiswasan ldaho Water 3 A. Sothisissome general comments about

4 Resource Board Aquifer Stabilization Committee meeting | 4 water reuse, starting with areview of water reuse

5 from July 25th. 5 permitsthat are held by various cities on the ESPA,

6 Q. Areyou familiar with the Department's 6 and then some more global or nationwide information

7 annua groundwater synoptic measurements they make? 7 about water reuse and the trends in that technology.

8 A. lam. 8 Q. Do you know what some of the demands are

9 Q. | guessany reason to dispute the 9 that would drive reuse of existing supplies?

10 information presented by Mike McVay in that report -- 10 A. Yeah. | think in general, particularly in

11 orinthat presentation? 11 the West where water supplies are stressed and there's,
12 A. No. 12 inmany cases, overappropriated systems, there's going
13 Q. And can you generally describe, | guess, 13 to be more and more interest in reusing water as a

14 what the aquifer conditions are currently compared to 14 management system that will ultimately increase

15 at thetime of the designation of the groundwater 15 suppliesthrough water reuse.

16 management area? 16 Q. And what can happen to amunicipality's

17 A. Weéll, as shown in some of the graphs that 17 wastewater discharge when that water is reused?

18 were pointed out yesterday -- I'll try and find the 18 A. Wall, the net impact would be increased

19 exact one -- the aquifer isin a state of decline. 19 consumptive use and reduced return flows.

20 And there's no page numbers on this. This 20 Q. Haveyou seen atrend of that type of

21 isthe graph that the title of the graph is "ESPA 21 program in the West where you've worked?

22 Changein Volume of Water in Thousand Springs 22 A. Yeah. I'veworked quite a bit on the City

23 Discharge" showing those values from 1912 to 2023. 23 of Auroras Prairie Waters System, and that's the whole
24 And it just shows that basically from a 24 intent of that system isto basically recover their

25 water balance perspective across the ESPA it's been out 25 fully consumable water rights as effluent out of the
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South Platte River that then is put into what would be
characterized as an indirect potable reuse system so
that the water rights are recovered and put into
treatment and conveyance to be redelivered as water
supply.

Q. And were you present yesterday for the
testimony of Greg Sullivan and Terry Scanlan?

A. | was

Q. And do you have any comments on any of the
testimony provided yesterday or anything in particular?

A. Just generally that going through
Mr. Sullivan's report trying to identify the data
sources that were used for water balance it seemed that
alot of the inputs on the water balance were
estimated.

And that maybe just indicates the current
level of measurement and reporting of those water
inputs that would be necessary for consumptive use
calculation.
And then | guess the only comment on

Mr. Scanlan's testimony would bethat | in no way
implied that Colorado is doing this better than Idaho
and that there's anything wrong with the way that Idaho
is doing things right now. It wasjust to point out

that there are differences in Colorado that maybe
Page 348
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Q. And the purpose of those monthly water
right summary -- resumes, excuse me, isto notify other
users of applications; correct?

A. Right. Yes.

Q. And doesn't Idaho also have anotice or
publication requirement?

A. Yes

Q. Isn'tittruethat the Department has
approved other water permit applications with
conditions requiring accounting mitigation reporting
requirements within the moratorium area?

A. Yes. It, | guessat this point, would have
been prior to the moratoriums, but yes.

Q. You were here yesterday; right?

A. Yes

Q. Do you remember our discussion of the
Rexburg permit?

A. Yes

Q. Isn't that an example of a permit with such
conditions?

A. | haven't reviewed that permit
specificaly.

Q. Andisn't it truethat the holders of such
permits already report their accounting to the

Department?
Page 350
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aren't applicable here for thisissue.

Q. Fair to say that some of those inputs and
data collection that you seein Colorado aren't
currently kept by cities, municipal providersin Idaho?

A. Not that I'm aware of.

MR. THOMPSON: Okay. That'sall the questions |
have.

THE HEARING OFFICER: All right. Thanks.

Any other direct examination from Kent or

Mr. Barker?

MR. BARKER: No.

MR. FLETCHER: No.

THE HEARING OFFICER: All right.
Cross-examination?

CROSS-EXAMINATION
BY MR. BRICKER:

Q. Morning, Mr. Colvin.

A. Morning.

Q. I'mMax Bricker. | represent the City of
Pocatello. | have afew questions about your expert
report.

On page 4 you discuss the resume system in
Colorado; correct?

A. Yes
Page 349
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A. | don't know.

Q. Areyou an attorney?

A. No.

Q. Inyour expert report you cited the 1913
Colorado Comstock versus Ramsey decision; right?

A. Yes

Q. For what purpose did you cite that case?

A. That wasjust what really established the
single-use requirements in Colorado that have
return-flow requirements that we have to meet when we
manage water rights.

Q. Let meread an excerpt from that case.

Quote, "We are rather of opinion that when such waters
leave the control of the original appropriator, having
been used either for direct irrigation or reservoir
purposes, without intention of recapture or further use
by him, they immediately become a component of the
river and cannot be lawfully diverted from their course
to it by independent appropriation to the injury of

those having decreed priorities therefrom.”

Do you see how it requires that -- the
proposition you're supporting requires that the
appropriator did not have the intention to recapture
the return flows?

A. I'm not sure what your point is there
Page 351
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1 except that, you know, | think that | wastrying to 1 equivaent of the Idaho mitigation plan, more or less?
2 point out that that's a difference from what we're 2 A. Yes, roughly.
3 talking about with the fully consumable aspects of 3 Q. And entities like the City of Aurora
4 municipal water rights under the moratorium. 4 provide their accounting of their diversions and
5 Q. Butin Colorado awater user can acquire a 5 depletionsto the Division of Water Resourcesin
6 right to reuse and successive use if they claim those 6 Colorado; right?
7 usesintheir original appropriation; correct? 7 A. Yes.
8 A. If those water rights are available. Inan 8 Q. And the Colorado Division of Water
9 overappropriated system they wouldn't be able to do 9 Resourcesis able to administer those water rights;
10 that with water rightsthat -- they would have to have 10 correct?
11 ajunior water right that makes that claim of reuse. 11 A. Most of thetime. | would imagine there
12 Q. Soif that'sthe case, then it'sinaccurate 12 aretimeswhen things dlip by.
13 that all Colorado water rights are subject to single 13 Q. Andisit your testimony that the Idaho
14 use with return-flow requirements; correct? 14 Department of Water Resources is uncapable of
15 A. | guessthe-- it wouldn't be al, because 15 performing such administration?
16 there arefully consumable water rights. So perhaps | 16 A. No.
17 misspokeif that'swhat | said. 17 Q. And you mentioned that the accounting and
18 Q. Okay. 18 reporting requirements in Colorado have evolved; right?
19 A. AndI guess-- you know, | mean they're 19 A. Yes
20 subject to -- to those issues. They might not be 20 Q. Could those same requirements not evolvein
21 required to be single use with return flow, but those 21 Idaho?
22 aresemantics. | think | wasjust trying to point out 22 A. Oh, they could, absolutely.
23 the difference between those aspects of Colorado water 23 Q. But you are advocating that there's no need
24 rights management and the specific issuein this 24 for the evolution because we can take the simple
25 hearing, being fully consumable municipal water rights. 25 approach; right?
Page 352 Page 354
1 Q. Okay. And you discussed the Prairie Waters 1 A. No.
2 Systeminyour report; right? 2 MR. BRICKER: No further questions. Thanks.
3 A. Yes 3
4 Q. You represent the City of Aurora? 4 CROSS-EXAMINATION
5 A. | have worked for the City of Aurorafor 20 5 BY MR. HARRIS:
6 years, but | don't represent them in water rights 6 Q. Mr. Colvin, good morning. Rob Harris here
7 matters. Or | haven't in the past ten years. 7 on behalf of the City of Idaho Falls and City of Ammon
8 Q. And under this Prairie Waters System, when 8 and Falls Water Company.
9 Aurorareplaces or mitigates out-of-priority diversions 9 A. Morning.
10 it only replaces the depletions; correct? 10 Q. Just asafollow-up for what Mr. Bricker
11 A. That would beright. 11 indicated, | understood your testimony that your
12 Q. And-- 12 testimony isthat Idaho shouldn't do what Colorado does
13 A. Although they do have -- they have water 13 intracking consumption for municipal entities.
14 rightsthat are fully consumable water rights that are 14 Did | misunderstand your testimony?
15 lost from their control. And so with that loss there 15 A. Yeah, | wouldn't say | meant that to be so
16 arewater rights that they return to the system that 16 absolute. | think that there'salot of similarities
17 ultimately they don't recover and reusein this 17 inwater rights administration at ageneral level and
18 indirect potable reuse system. Those water rights go 18 that, you know, there are certainly things that could
19 downstream to other water users. 19 be applicablein both situations.
20 Q. But for the purposes of their augmentation 20 | just think that in my opinion, | guess,
21 plans, they are only obligated to replace 21 I'm deferring to the Department's planning for
22 out-of-priority diversions, they're only required to 22 administration of these water rights. And comparing
23 replace the depletions; correct? 23 that to the Colorado methodology and procedures, |
24 A. Yes 24 just -- | saw alot of differences.
25 Q. And the Colorado augmentation plan is the 25 Q. Okay. And what are those differences
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1 again? 1 indicated, they don't have responsibility to measure
2 A. Wadl, just, you know, the treatment hereis 2 return flows from cities; correct?
3 specific to fully consumptive municipa water rights. 3 A. That's-- that'swhat he stated in his
4 Andif you -- if you look at the Colorado systems that 4 deposition.
5 haveevolved, alot of times they began decades ago 5 Q. Right. And then there's a sentence that at
6 when technology and data availability was very 6 theend of quoting from his deposition it says,
7 different. 7 "Without well established and reliable return-flow data
8 And so there€'salot that goes into kind of 8 availablein Idaho, it is reasonable for IDWR to
9 thelegal precedent that has led to where Colorado is 9 administer new municipal water rights as fully
10 now with the level of communication and the frequency 10 consumable.”
11 of reporting and alot of things that just make it 11 Do you see that sentence?
12 different than 2023 in Idaho. 12 A. ldo.
13 Q. Inwhat way? Areyou saying that 1daho 13 Q. Would the opposite be true in your view
14 doesn't have the capacity to use technology to collect 14 that with well established and reliable return-flow
15 water-use data or flow data? 15 datathat it would be unreasonable for then IDWR to
16 A. No, no. | think absolutely I'm sure 16 administer new municipal rights as fully consumable?
17 that -- | don't know this exactly, but I'm sure that 17 A. Not necessarily.
18 there are entities that do and can and will. | think 18 Q. Okay. Explain that to me.
19 that's -- generally, you know, the movement in water 19 A. Just that, you know, it's got to be
20 management is towards more data collection and informed | 20 reliable data and reliably reported. And | think that
21 decision-making based on that data. 21 oneof the differencesthat's kind of come up over the
22 So absolutely, | think Idaho is doing that 22 past couple of days would be the approach to water
23 now and will continue to do that in the future and 23 rights administration would have to be adaptive to the
24 improve aong the way. 24 datathat's reported in -- if it was to be based on
25 Q. Andoverdl isn't theintent in Colorado 25 kind of water balance data, like we looked at
Page 356 Page 358
1 simply to account for diversions, depletions, impacts| 1 yesterday.
2 to other water users? 2 Q. But that's more of an administrative
3 A. Yes 3 question. I'mjust asking about data. If there's
4 Q. Okay. Canyou open up your expert report, | 4 reliable data.
5 if you haveit in front of you. It's Surface Water 5 | understand your argument that there may
6 Coalition Exhibit 1. And turnto page5. 6 be some administrative work that has to be done.
7 A. Yes 7 A. Okay.
8 Q. Thethird full paragraph down there'sa 8 Q. But asfar asthe datagoes, if there was
9 statement that begins "When asked about Water 9 reliable data, then would it be -- still be reasonable
10 District 1." 10 to assume that municipal pumping under new water rights
11 Do you see that? 11 asfully consumable, in your opinion?
12 A. Yes 12 A. I'msorry, can you state the question
13 Q. Canyou explainto mewho or what Water |13 again? | just want to make sure that | got the
14 Didtrict 1is. 14 reasonable part --
15 A. Water District 1 administers the Snake 15 Q. Wwdl -
16 River water -- I'm not sure exactly where the 16 A. --applied correctly.
17 boundaries of the district are. But through basically | 17 Q. --there's no statement in your opinion
18 the east and south side of the Snake River andthe | 18 about some of the administrative work that the
19 Eastern Snake Plain, rather. 19 Department may have to conduct. This just focuses
20 Q. | think you indicated that they distribute 20 strictly on available data and seemsto indicate that
21 water according to water rights; isthat right? Was | 21 your opinion is that because we don't have reliable
22 that -- 22 datait's reasonable for this 100 percent consumptive
23 A. That'smy understanding, yes. 23 assumption.
24 Q. Okay. So at thispoint their jobisto 24 I'm simply asking if there was reliable
25 administer recent water rights, and as Mr. Cefalo 25 datawould the opposite be true, in your opinion?
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1 A. Possibly, but | guess not necessarily. 1 CROSS-EXAMINATION
2 Q. Okay. Okay. You mentioned that you do 2 BY MS. McHUGH:
3 work for the City of Aurora? 3 Q. Good morning. | just had a couple of
4 A. Yes 4 clarifying questions.
5 Q. Does Aurorahave an NPDES permit or some 5 First of all, what citiesin Idaho do you
6 equivalent that Colorado issues for discharge of its 6 represent or have you worked with?
7 effluent? 7 A. | haven't worked with any cities.
8 A. I'msurethey do, but | -- oh, actualy, 8 Q. Okay. And you said something about that --
9 I'mnot surethat they do. They do for one of their 9 and I'm trying to just clarify this, there were
10 water reclamation facilities, but the onesthat are on 10 specificinputsthat you were testifying about that
11 the South Platte are operated by a metro water -- 11 citiesor municipal providers or municipalitiesin
12 wastewater district that would probably hold those 12 Colorado measure, but you weren't sure they were kept
13 permits. 13 by Idaho cities.
14 Q. Isitfair to assume they probably have an 14 What were those specific inputs or data?
15 NPDES permit or some equivalent? 15 Do you recall that testimony?
16 A. Who? Auroraor the Metro District. 16 A. |think | wasreferring to the table that
17 Q. TheDigtrict that treats -- 17 Mr. Sullivan presented yesterday.
18 A. Yeah, I'm surethey would haveto. Yeah. 18 Isthat -- isthat what you're talking
19 Q. Okay. Could you turn around. There'san 19 about?
20 exhibit binder, the municipal providers. It's 20 Q. Yeah. |justrecal hearing your testimony
21 Exhibit 346. It has ablue cover sheet on the cover. 21 saying that you weren't sure if those specific inputs
22 THE HEARING OFFICER: Right there. 22 or datawere kept by Idaho cities. So | was just
23 THE WITNESS: 346, you say? 23 trying to clarify what you might have meant by that
24 Q. (BY MR.HARRIS): Yeah, 346. 24 testimony.
25 A. Okay. 25 A. Wadl, | just -- | assumethat he went to
Page 360 Page 362
1 Q. Thisisthe City of Idaho Falls NPDES 1 find that data, and if he didn't find it, he had to use
2 permit. I'm going to have you turn to page 6. 2 assumptions for those inputs on the water-balance
3 A. Okay. 3 caculations. And there were several itemsthat had to
4 Q. And under paragraph B there's atable that 4 be assumed, the majority of them.
5 describes the monitoring requirements for a city with 5 Q. And so do you remember what those specific
6 one of these permits. 6 inputswere?
7 Do you see the very first one on that list? 7 A. 1don't.
8 A. Yes 8 Q. Okay. And do you know whether Idaho cities
9 Q. What isthat, the very first thing that 9 have those specific inputs?
10 they haveto report? 10 A. | don't.
11 A. It'sflow. 11 Q. Okay. Soyou haven't checked with whether
12 Q. Okay. And over to theright sidethe 12 or not those were actual necessary assumptions or
13 samplefrequency iswhat? 13 whether the data could have been included?
14 A. Continuous. 14 A. No, | haven't.
15 Q. And the sampletypeiswhat? 15 Q. Okay. And when Mr. Bricker asked you the
16 A. Recording. 16 question about so in Idaho you're kind of advocating
17 Q. Soit'scontinuously recorded; correct? Do 17 for asimpler approach, that you're just advocating for
18 you think that could be characterized as reasonable and 18 a-- if there's an assumption that all municipalities
19 reliableinformation on wastewater return flows? 19 arefully consumptive, isthat not a simpler approach
20 A. If it wasavailable for review, yes. 20 than having municipalities having to do reporting?
21 MR. HARRIS: That'sall the questions| have. 21 A. Wadll, | think what I'm advocating for is
22 Thank you. 22 basically deferring to the -- the Department and their
23 THE HEARING OFFICER: Okay. Thank you, 23 knowledge of administration. And -- and their
24 Mr. Harris. 24 approach, asit's presented in the moratorium, isa
25 1l 25 simpler approach.
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1 Q. Okay. Soyour testimony isyou're 1 about Mr. Sullivan'sanalysis. And I'm paraphrasing.
2 advocating for deference to the Department? 2 | hopel don't -- and correct meif | paraphrase this
3 A. Yes 3 wrong.
4 MS. McHUGH: Nothing further. 4 A. Okay.
5 THE HEARING OFFICER: Doesn't look likewe have 5 Q. Butl believe you said that Mr. Sullivan
6 any more Cross. 6 could only rely upon assumptionsin his analysis of
7 Oh, yep. Come on up, Mr. Lawrence. 7 municipal consumptive use; isthat right?
8 8 A. No. Therewere datain there that were
9 CROSS-EXAMINATION 9 based on reporting of, | believe it was diversions at
10 BY MR. LAWRENCE: 10 least.
11 Q. Morning, Mr. Colvin. My nameisMike 11 Q. Isityour position that the -- asimilar
12 Lawrence. I'm an attorney with Givens Pursley herein 12 analysis could be done with actual data, rather than
13 Boaise. | represent the City of Hailey and Veolia Water 13 assumptions?
14 Idaho, Inc. 14 A. It could be done with actual data, yes.
15 A. Morning. 15 Q. Doyou recal Mr. Sullivan testifying that
16 Q. | just have acouple of questions. I'll 16 he could do the same analysis using actual datainstead
17 try to be brief. 17 of the assumptions that were used?
18 Mr. Thompson was asking you about the 18 A. | don't remember the exact verbiage that he
19 water-level declinesin the ESPA. 19 used to describe that, but generally, yes.
20 Do you recall that? 20 Q. But you agreethat he could?
21 A. Yes 21 A. If the datawere available.
22 Q. Isityour opinion that the cause of 22 MR. LAWRENCE: Thank you.
23 declinesin the ESPA are attributable to increased 23 THE HEARING OFFICER: Do we have any redirect?
24 municipa consumptive use? 24 MR. THOMPSON: | don't have any.
25 A. That wouldn't be the only cause for 25 MR. BARKER: No.
Page 364 Page 366
1 decline. It would be a component of it. 1 THE HEARING OFFICER: All right. | think that
2 Q. And do you have evidence that there has 2 concludes our examination.
3 been an increase in municipa consumptive use? 3 Thank you, Mr. Colvin.
4 A. Notdirectly. | haven't looked into that 4 THE WITNESS: Thanks.
5 issue 5 MR. THOMPSON: Move to admit Exhibits 1 and 3.
6 Q. Do you understand that municipal usein the 6 THE HEARING OFFICER: Did we admit Exhibit --
7 ESPA isroughly 3 percent of the groundwater use in the 7 did we admit Exhibit 4 yesterday?
8 ESPA? 8 MR. THOMPSON: | think so. I've got it written
9 A. | don't know the exact number, but that 9 down.
10 sounds about right. 10 THE HEARING OFFICER: Wedid. Okay.
11 Q. Inyour expert report, section 2.3, 11 SARAH TSCHOHL: Yes.
12 discussing water reuse increasing in |daho and across 12 THE HEARING OFFICER: So there'samotion to
13 theworld, isit your opinion that every municipal 13 admit Exhibits 1 and 3 into the record.
14 provider in Idaho can increase their water reuse? 14 Any objection?
15 A. | don't know that exactly, but probably. 15 Seeing no objection, we'll bring thosein.
16 Q. Isityour opinion that every municipal 16 (Exhibits 1 and 3 admitted.)
17 provider in Idaho will increase their water reuse? 17 THE HEARING OFFICER: So we've been al the way
18 A. | can't spesk to that. 18 through examination of the expert witnesses round one.
19 Q. Isityour opinion that every municipal 19 Do we need to call expertsto rebut the
20 provider in Idaho can reuse their water to extinction? 20 first round of examination?
21 A. | suppose they could. 21 MR. BRICKER: Yes.
22 Q. Andisit your opinion that every municipal 22 MR. BAXTER: | would liketo call James Cefado
23 provider in Idaho will reuse their water to extinction? 23 back up for some rebuttal testimony.
24 A. | can't speak to that either. 24 THE HEARING OFFICER: Okay. Go ahead.
25 Q. A few minutes ago Ms. McHugh was askingyou | 25 ///
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1 JAMES CEFALO, 1 through -- or adjust awater right through hearing, are
2 having been called as arebuttal witness by the 2 you concerned about the burden this would have on IDWR?
3 Department of Water Resources and duly sworn, testified 3 A. | am concerned.
4 asfollows: 4 Q. Why?
5 5 A. Therewould be -- there would be an
6 THE WITNESS: Yes. 6 additiona burden, not only on the water rights
7 THE HEARING OFFICER: Okay. Andjust for 7 processing side, meaning preparing additional public
8 completeness, will you again state your name and 8 notices, but then if the original application resulted
9 addressfor the record. 9 inacontested case. It's highly likely that any
10 THE WITNESS: Yeah. | don't think | did it the 10 change to that water right would result in another
11 firsttime, soI'm sorry. 11 contested case.
12 James Cefalo. | livein Idaho Falls. 12 And so it would be an additional burden on
13 320 Stillwater Circle. 13 those Department staff who handle contested cases, both
14 14 our hearing officers, but our administrative assistants
15 DIRECT EXAMINATION 15 too.
16 BY MR.BAXTER: 16 Q. Would there be burdens to protestants as
17 Q. Morning. Welcome back, Mr. Cefao. 17 well?
18 A. Thanks. 18 A. Therecould be. Likel said, if there were
19 Q. Wereyou herefor the testimony of Greg 19 original protestants, they would likely jump in as
20 Sullivan yesterday? 20 protestantsto any changes to the water rights, and
21 A. lwas 21 there could be additional protestants too.
22 Q. Okay. Did Mr. Sullivan make two 22 Q. Now, Mr. Sullivan had a second suggestion
23 suggestions for how IDWR could condition future 23 related to kind of avariable mitigation proposal.
24 municipa water right applications to prevent injury? 24 Were you here when he discussed that?
25 A. Hedid. 25 A. That'sright. His suggestion was that then
Page 368 Page 370
1 Q. Okay. Do you recall what hisfirst 1 asconsumptive use changed over time, the mitigation
2 suggestion was? 2 plan would change to match that consumptive use, |
3 A. My recollection isthat that first 3 guess either for additional -- or for additional
4 suggestion was to add a condition or, as an element on 4 consumptive use or for less consumptive use.
5 the water right, some indication of what the current 5 Q. What burden would that variable mitigation
6 consumptive or expected consumptive use wasunder that | 6 scheme put on IDWR?
7 water right. 7 A. It would be very similar to making any
8 Q. And do you recall Mr. Sullivan then saying 8 change to the face of the water right, meaning that any
9 that if the consumptive use amount changesin the 9 significant change to amitigation plan would require
10 futurethat that condition could be adjusted? 10 public notice through due process and could result in
11 A. | dorecdl that. 11 an additional contested case.
12 Q. CanIDWR on its own change the condition on 12 Q. Andisthat an easy process, in your mind
13 theface of awater right? 13 and your experience?
14 A. No. 14 A. Inmy experience, it is not easy.
15 Q. Does|IDWR issue permits or licenses as 15 Q. Areyou familiar with the Rexburg water
16 preliminary orders? 16 right discussed by Mr. Sullivan yesterday?
17 A. Generally that's -- that's how those 17 A. Like-- asl testified yesterday, | am
18 approvals are handled is preliminary orders. 18 familiar withit. | took sometime &fter the -- after
19 Q. And those orders then become final orders; 19 we ended yesterday and read through the conditions
20 correct? 20 again on that Rexburg water right.
21 A. They do. 21 Q. What do you think about those conditions?
22 Q. Now, Mr. Sullivan also seemed to suggest 22 A. They're pretty complicated.
23 that IDWR could adjust the condition through some sort | 23 Q. Would you care --
24 of hearing. 24 A. They require different mitigation based on
25 Even if IDWR could condition a water right 25 different priority date levels set for the Snake River,
Page 369 Page 371
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1 and depending on different thresholds they may require, 1 right?
2 even rentals through the Water District 1 rental pool. 2 A. 1 would be very hesitant to approve that
3 Q. Arethose conditions -- let me say it this 3 complex of amitigation plan.
4 way. 4 Q. Why?
5 Do those conditions impose a burden on IDWR 5 A. Just because| -- having served also asa
6 staff? 6 watermaster in particular for the ground water
7 A. Yes. Notonly to administer the water 7 districts across the ESPA, | know how difficult itis
8 right realtime, but of course also to review any annual 8 to administer complex water rights and -- and how
9 reportsthat are submitted by the permit holder. 9 difficultit isfor awatermaster to then know all of
10 Q. | think one of the proposals was, well, 10 those specific provisions and nuances by heart to then
11 IDWR could just adopt the same approach asthe Rexburg | 11 employ those or make sure that those are being followed
12 water right for future applications. 12 onaday -- day-by-day basis.
13 So talking about that future -- or excuse 13 Q. Soyou taked alittle bit about
14 me, that Rexburg approach, isthat a scalable solution 14 watermasters.
15 for IDWR? Andwhat | mean by that is, isthat a 15 Does IDWR staff sometimes struggle with
16 solution that IDWR could adopt widespread for future 16 those conditions as well?
17 applications? 17 A. Oh, aso. You bet.
18 A. Atthispoint | don't see how IDWR could 18 Q. You were here yesterday for Mr. Scanlan's
19 adopt that as awidespread solution. As| mentioned 19 testimony about the Dry Creek water right; correct?
20 during my earlier testimony, we provide watermaster 20 A. lwas
21 servicesfor anumber of water districts out of our 21 Q. Now, like Mr. Sullivan, Mr. Scanlan
22 office. 22 suggested that IDWR could impose monitoring and
23 And in addition to that, we correspond and 23 reporting conditions on water rights.
24 work with watermasters throughout eastern Idaho. From | 24 Isthat your understanding of Mr. Scanlan's
25 what I've observed, watermasters struggle even to 25 testimony yesterday?
Page 372 Page 374
1 implement what we would call very standard conditions, 1 A. Thatismy understanding. And we have
2 meaning combined rate limits, combined volume limits, 2 imposed those type of conditionsin the past.
3 combined acrelimits. Between water rights from 3 Q. Can you think of examples where IDWR has
4 different sources, that can be very difficult for 4 struggled with tracking conditions on existing water
5 watermasters already. 5 rights?
6 But then to expect watermasters to be able 6 A. Sure. Intheearly 2010s the then
7 to administer two-or-three-page water rights, meaning 7 Director, maybe an interim Director, Gary Spackman, had
8 that the conditions extend onto two or three pages, and 8 asked Department staff to make a push to eliminate a
9 that'sjust one water right. And we've got some 9 licensing backlog. And in that process, out of our
10 watermasters who are responsible for administering 10 Eastern Regiona Office at least, we then had an
11 thousands of water rights within their water district. 11 opportunity to review a number of permits where proof
12 | just don't see how this type of a solution could 12 of beneficial use had already been filed and they were
13 scaleor could be awidespread solution. 13 just sitting there waiting to be licensed.
14 Q. | cantrecal exactly. How long did you 14 And | can recall coming across a number of
15 say you've worked for IDWR? 15 those permits that had mitigation requirements, some,
16 A. I'veworked for over 15 yearsfor IDWR. 16 for example, that required the right holder, the permit
17 Q. You'recurrently the regiona 17 holder to come and rent water through the Water
18 administrator; correct? 18 Disdtrict 1 rental pool on an annual basis.
19 A. I'maregional manager, yes. 19 And picking those permits up and finding
20 Q. Andinthat role you approve permits 20 that that permit holder could comein on the first
21 licensed -- permits and licenses for Department? 21 year, and they'd come in on the second year, but then
22 A. ldo. 22 they never showed up and rented water again. And 15
23 Q. Based on what you've learned from your 23 vyearslater they had gone, you know, without fulfilling
24 experience here at IDWR, would you approve another 24 the requirements under their mitigation plan, but also
25 permit with conditions like those in the Rexburg water 25 recognizing that IDWR staff did not have the capacity
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1 tobetracking al of those to ensure that those 1 usescanbe. But they also oftentimes are not.
2 mitigation plans were being followed. 2 And my observations as regional manager in
3 And it was only through the licensing 3 dealing with applications that are filed in eastern
4 process that we discovered, Hey, wait, this mitigation 4 |daho, most of the industrial and commercial water
5 plan hasn't been followed. 5 rightsor applications that come in the door are for
6 Q. Doesthat create a burden on IDWR staff 6 very specific, defined uses that are known up front,
7 when the applicant doesn't comply with those 7 and they do not change over time.
8 conditions? 8 Y ou know, we're talking about one office
9 A. Wadll,itdid. Itdid. Aswe discovered 9 building that might be diverting water for acommercial
10 that those permits that were out of compliance, we then 10 useinside that office building. It might befor a
11 initiated formal proceedings, you know, issued orders 11 gravel-washing facility, and that that gravel-washing
12 proposing to void the permits, then the permit holders 12 facility remains or that use remains the same and
13 camein and had revised mitigation plans. And we had 13 constant throughout the lifespan of that water right.
14 to then work through that process of evaluating and 14 Q. So municipal usesdon't -- those uses don't
15 adopting revised mitigation plans. 15 remain as constant?
16 Q. Switching gears a bit, do you recall 16 A. Aswediscussed yesterday, municipal uses
17 Mr. Sullivan and Mr. Scanlan testifying yesterday about | 17 change on aday-to-day basis, depending on what
18 how IDWR istreating municipal and certain domestic 18 building istorn down and turned into a park or what
19 usesdifferently from other uses? 19 office -- office building is torn down and turned into
20 A. |do. 20 an apartment building or what apartment building is
21 Q. Isthat correct? 21 torn down and turned into a car wash. There'salot of
22 A. Inmy opinion, no. 22 variability in the day-to-day consumptive use
23 Q. Why? 23 associated with municipal water rights.
24 A. | -- 1 fed likethis order treats 24 Q. Isthere aso adifference between the
25 municipal usesvery similar to irrigation uses, in 25 scope of anindividua industrial consumptive water
Page 376 Page 378
1 fact. 1 right and municipal water right?
2 When an applicant comesin and proposes to 2 A. Of course. Individual, commercial, or
3 divert water for irrigation purposes, IDWR would 3 industrial water rights would be very small in
4 require that applicant to provide mitigation for the 4 comparison to municipal rights. And the place of use
5 maximum expected -- maximum potential consumptiveuse, 5 would be much smaller than, of course, the service area
6 We don't make inquiries about "Are you 6 for amunicipality.
7 going to grow barley thisyear? Are you going to grow 7 MR. BAXTER: No further questions.
8 corn next year?' We wouldn't let an applicant 8 THE HEARING OFFICER: So I'm having some
9 proposing irrigation use promise to only irrigate 9 computer issues here. I'd like to take a break now so
10 barley for the rest of the lifespan of that -- of that 10 that | can reboot this and get my machine so that it
11 irrigation right. 11 doesn't have a 10-second lag when | type.
12 We would say, "What is the maximum expected 12 So let's go on a ten-minute break right now
13 potentia” -- I'm sorry, "the maximum potential 13 and come back in and start with cross-examination.
14 consumptive use for that region?' And wewould require | 14 (Recess))
15 mitigation up to that amount. 15 THE HEARING OFFICER: Sorry for that
16 And municipal rights we're dealing with -- 16 inconvenience.
17 or handling that the same way. We're saying, "What is 17 Mr. Harris, go ahead and start
18 the maximum potential consumptive use that could occur | 18 cross-examination when you're ready.
19 under this application?' And requiring the applicant 19
20 to mitigate for that full amount up front. 20 CROSS-EXAMINATION
21 Q. How about for industrial and commercial 21 BY MR.HARRIS:
22 uses, does IDWR -- or let me say it thisway. 22 Q. James, good morning. Again, we talked
23 Why didn't IDWR treat industrial and 23 yesterday, and we'll talk more today, probably on
24 commercia uses as fully consumptive? 24 similar topics. But | just want to start out by -- I'm
25 A. They canbe. Commercial and industrial 25 going totry and go in order that Mr. Baxter asked you
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1 questions, but | may jump around alittle hit. 1 alease contract, then the amount of water authorized
2 Thefirst item that Mr. Baxter asked you 2 for diversion under this right shall be reduced by the
3 about, he represented that Mr. Sullivan testified that 3 same proportion as the reduction to the mitigation
4 there could be a condition adjusted as part of anew 4 rights."
5 municipal water right permit. | didn't understand his 5 Areyou familiar with that sort of a
6 testimony to be an amendment to the actual languagein 6 condition?
7 the condition. 7 A. That'sastandard condition that
8 Was that your understanding of what he 8 essentialy declares that if the mitigation right ever
9 proposed? 9 becomes unavailable that the right relying on that
10 A. That was my understanding, that there would 10 mitigation right also would be unavailable.
11 be acondition declaring some amount of consumptive use | 11 Q. Precisely. And sothat is
12 and that that could be adjusted through the lifespan of 12 self-effectuating; correct? It wouldn't require
13 thewater right. 13 another hearing for the Department --
14 Q. And maybe we're -- we got to make sure we 14 A. Iltwouldn't.
15 aren't tripping over semantics, but the -- | don't 15 Q. --if themitigation --
16 think he suggested that the condition would be amended, | 16 A. Youare--1 agree. It would not require
17 but the condition would be drafted with some level of 17 another hearing.
18 flexibility. 18 Q. Okay. And so if the Department included a
19 MR. BAXTER: Objection. | think it 19 condition that said "Here's how we evaluate the amount
20 mischaracterizes Mr. Sullivan'stestimony. And if 20 of consumption, here's how we cal culate the amount of
21 Mr. Sullivan were -- or Mr. Cefalo hastestified asto 21 mitigation, and if those numbers change the mitigation
22 Mr. Sullivan's testimony -- what he understood 22 amount either increases or decreases," wouldn't that
23 Mr. Sullivan's testimony to be, if that was incorrect, 23 same concept, could it apply in amunicipal context?
24 then counsel can call Mr. Sullivan and clarify that 24 A. Possibly.
25 issue. 25 Q. Okay. Mr. Baxter asked you alittle bit
Page 380 Page 382
1 THE HEARING OFFICER: Okay. Theresan 1 about just the administrative burden that you believe
2 objection. Sustained. 2 thiswould impose on the Department. | started
3 Q. (BY MR.HARRIS): Okay. The Department has | 3 practicing law in 2004 in Idaho Falls. You started in
4 issued water right approvals with some flexibility 4 2007. | think we both agree there was a pretty
5 built into the condition; correct? 5 significant licensing backlog in eastern region.
6 A. Not that I'm aware of declaring consumptive 6 Isthat afair --
7 use. Butl do ! know that there are conditions that 7 A. That'sright.
8 have some flexibility. 8 Q. Do you know approximately how many water
9 Q. Widll, the condition would say if there'sa 9 rights, how big that backlog was?
10 change in some aspect, then the amount of beneficial 10 A. Hundreds, just in eastern Idaho that we
11 use authorized would change as well; correct? 11 worked through. | can't remember exact numbers. It
12 A. | think we discussed one of those yesterday 12 was-- it was over 200.
13 with this-- and again, Basin 63 isn't -- isn'tin 13 Q. And | worked with your office quite a bit
14 eastern Idaho, so I'm not super familiar with that. 14 on addressing some of those.
15 But there was testimony about as domestic use, | 15 A. Uh-huh.
16 believe, isdeveloped that anirrigation right is-- is 16 Q. Andwell just say, for the record, you
17 reduced at the same time, commensurate with the 17 guysdid aremarkable job removing that backlog.
18 increase in domestic development. | have seen those. 18 What isthat current backlog? Do you know?
19 Q. There'sthat example. Another exampleis 19 A. Becausewe still have areasin our region
20 you had testified about the Funk permits. Sothisis 20 that are open for new appropriations, mainly the Salmon
21 Water Right 35-14240. There's acondition in that 21 River drainage, that backlog for our region is about
22 permit that provides, "If specified mitigation rights, 22 150, and remains kind of in that area year to year.
23 or aportion thereof, are sold, transferred, |eased, 23 Q. But it was hundreds before then; right?
24 used on any place of use or are not deliverable due to 24 A. Itwas
25 ashortage of water, priority cal, or atermination of 25 Q. Okay. And so with dedicated time and

Page 381

Page 383

18 (Pages 380 - 383)

Veritext Lega Solutions
Caendar-ldaho@veritext.com 208-343-4004




1 resources the Department was able to tackle that issue? 1 happening from the Teton River, and that source water
2 A. Wewere. 2 rightsare administered by Water District 1. And the
3 Q. I'mgoing to have you open to Exhibit 312. 3 groundwater diversion, which iswhat thisisfor
4 Andyou're-- it lookslike you're already there. And 4 municipal use, isregulated by Water District 100. And
5 Mr. Baxter asked you some questions about this permit 5 the Water District 100 doesn't deliver water rightsin
6 inparticular, and you testified that at several levels 6 priority per se. That hasn't been arequirement.
7 there's some challenges, both at the watermaster level 7 There have been curtailment orders --
8 and the Department level. | first just want to ask you 8 Q. Right.
9 about the Department level. 9 A. -- wherethere's been expectations to
10 As | understood your testimony yesterday, 10 curtail certain water rights that are junior to a
11 atleast in eastern, there were six to eight mitigation 11 specific date. But the watermaster for Water
12 reportsthat the Department in your office hasto 12 District 100 isn't making an evaluation on a day-by-day
13 review each year; isthat correct? 13 basiswho'sin priority and who's not.
14 A. Those are the onesthat I'm aware of. 14 It's different for the Snake River, of
15 There could be more -- 15 course. Water District 1, the watermaster is doing --
16 Q. Okay. 16 is--isconducting daily administration of water
17 A. --that are coming in and filed directly 17 rights, evaluating how much natural flow is available,
18 with the State office. 18 distributing that natural flow to the senior water
19 Q. Okay. Asthe eastern region manager, would 19 rights, and then a so tracking storage use throughout
20 you be aware of &l of those or -- 20 the system.
21 A. Not necessarily. 21 Q. So short version isthey measure water from
22 Q. Okay. Butisthat -- you know, even after 22 theriver?
23 thishearing, isthat a number you could try to 23 A. Water District 1 would.
24 ascertain with some specificity with your other staff? 24 Q. Water District 1. And so as| look at
25 A. Possibly. Butin our database we don't 25 condition 14, there's anotification to the
Page 384 Page 386
1 have any marker to note which permits or which water 1 watermasters at the start of each year; right?
2 rightsrequire an annua report. And so there could be 2 A. Correct.
3 water rights out there that require some sort of annual 3 Q. What other responsibilities do the
4 reporting that no report is being filed, and so we 4 watermasters have during the year that would be
5 don't -- we don't know about that. Right? 5 different than their typical responsibilities to
6 I mean | can speak to the reports that | 6 measure and count the water?
7 know that come in through our office on an annual 7 A. Widll, condition No. 8, for example, which
8 basis, but again, there may be many other permits that 8 isthe primary mitigation condition, describes some
9 required annual reporting that those annual reports are 9 contingent rental transactions that must occur and that
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not being filed.

Q. Within your office?

A. Within the eastern region.

Q. Isthat -- isthat something that would be
difficult to determine if there's some reporting
requirement?

A. Adgain, because that's not flagged through a
standard condition or through some other meansin our
database, | think it would be difficult to quantify.

Q. Andthen asfar asthe watermaster burden,
just in looking through the conditions -- well, let me
ask it thisway.

What is the watermaster's primary
responsibility on the ground?

A. For -- this permit involves two

watermasters, because we've got -- the mitigation is
Page 385
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water be delivered to a specific recharge facility in
New Sweden on some years, but not in every year.

And the watermaster for Water District 1
would have to make an annual evaluation about whether
that was required in the first place and whether that
water was actually delivered.

Q. And the watermaster does that for al
diversions up and down the Snake River?

A. Butit would require that watermaster to
know that these conditions exist and to be tracking
these for every water right that has those type of
unique conditions, yes.

Q. Doesn't Water District 1 deal with variable
delivers of storage water and the moving of storage
water up and down the Snake?

A. It does.
Page 387
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1 Q. Okay. 1 Q. Youdon't recal the Cook transfers that
2 A. And| don't know -- you mentioned this 2 you were Hearing Officer -- or the Cook application
3 condition 14. | don't know whether that condition is 3 that you were the Hearing Officer on?
4 being followed or not. 4 A. That limit was imposed, yeah, by the -- by
5 Q. Sothere'sanatification, but then going 5 theHearing Officer.
6 to conditions 15 and 16, who has the primary burden 6 Q. That'sright. So there was a base right
7 under those conditions? 7 and anew right and an overall volume limit based on
8 A. For preparing an annual report, so 8 historical pumping?
9 condition 15 requires an accounting be done by the 9 A. To prevent enlargement.
10 right holder, and No. 16 requires an annual report from 10 Q. You know, and --
11 theright holder. And | know that the City of Rexburg 11 A. Which isatransfer application.
12 does provide an annual report. 12 Q. Waéll, no. Therewas atransfer on the base
13 Q. Right. And so -- and again, we may just 13 right, but an Application for Permit for the additional
14 haveto agreeto disagree, but | think your testimony 14 right; correct?
15 isthat thisis burdensome on the watermaster to be 15 A. Correct.
16 notified, burdensome for Water District 1 to account 16 Q. And the condition limited the amount of
17 for the storage simply becauseit'sin this sort of a 17 volume based on the historic pumping of the base right?
18 permit. And from my view, they -- that's what their 18 A. Correct.
19 roleis. 19 Q. And so to ensure compliance the State,
20 So what I'm trying to understand, what's 20 through the water district, receives areport on annual
21 theadditional burden? Isit just that there's more 21 volume that's pumped from those wells; correct?
22 work to do? Orisit adifferent type of work that 22 A. | agree.
23 creates the administrative burden within the 23 Q. Andif there's an excess amount of water
24 Department? 24 that's diverted above the volume amount, what happens
25 A. It'sadditional work, and it's complexity 25 within -- from the Department?
Page 388 Page 390
1 that isabove and beyond a standard water right. 1 A. Thewater user should be curtailed at the
2 Q. There was also some testimony about 2 moment that they hit that volume limit.
3 limitation on consumptive use, and that that is 3 Q. Andif they're not curtailed, the
4 something that the Department has not done; in other 4 Department has a violation process; correct?
5 words, they would not put as a condition that the water 5 A. ltdoes.
6 user can only irrigate a certain crop. 6 Q. Okay. And so the water user would first
7 Do you recall that testimony? 7 receive anotice of unauthorized water use, so
8 A. Isthat my testimony? 8 essentially awarning, and if it rose to the extent of
9 Q. Yeah 9 to the point the Department felt that a Notice of
10 A. That | just barely testified to? 10 Violation should be issued, the Department would issue
11 Q. Uh-huh. 11 aNotice of Violation; correct?
12 A. That'sright. Wedon't -- we don't 12 A. That's been our practice.
13 establish irrigation water rights based on a promise to 13 Q. And what typically happensin that
14 only plant one type of crop versus another. 14 violation process?
15 Q. But the Department can issue water right 15 A. Wegeneraly hold a conference, a
16 permits that limit the amount of volume that's 16 compliance conference with the water user and sometimes
17 authorized under the water right; correct? 17 their representative and try to find a path forward to
18 A. Correct. 18 bring the water user into compliance and then possibly
19 Q. Soif awater user camein and said "I'd 19 to pay apenalty for whatever overpumping that has
20 likeanirrigation right, but | only want 2 acre-feet 20 occurred.
21 per acre," and hereit's mitigated over here, isn't the 21 Q. And by statute, the current rateis up to
22 volume that they would pump, isn't that recorded and 22 $300 per acre; correct?
23 reported to the Department? 23 A. Correct.
24 A. ltis. I've never seen such an 24 Q. And so has the Department had to use that
25 application. 25 process on existing water rights within the state?
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1 A. Of course. 1 operate independent.
2 Q. Okay. And so thisisnot unusual, even 2 THE HEARING OFFICER: Objection's overruled.
3 amongst existing water users, where there's some 3 THE WITNESS: | don't know. The governor's
4 violation of existing water rights; correct? 4 office hasn't spoken to me. That might be a question
5 A. That's not unusual. 5 for the Director.
6 Q. Okay. Have -- to your knowledge, has a 6 Q. (BY MR.HARRIS): Sure. And sowhenyou
7 municipality ever been subject to an NOV proceeding in 7 runinto situations where you feel like the Department
8 your office? 8 was understaffed, what is the typical process back to
9 A. Not that | can remember. 9 the State to request additional resources?
10 Q. Andintermsof the-- | guess the teeth of 10 A. | don't know that either. That's not been
11 the conditions for noncompliance, you had testified 11 part of my job responsibilities as eastern regional
12 before that the Department went through a -- or your 12 manager.
13 office went through that licensing process and found 13 Q. Soandagain, | think alot of difference
14 several permitsthat were out of compliance; correct? 14 with how maybe we view the world is the work that we're
15 A. That'sright. 15 asked to do.
16 Q. Andisn'tittruethat your office voided 16 But if you represented a municipality that
17 some of those permits because of noncompliance? 17 needed additional water for growth, what would you
18 A. Wedid. And some permit holders came into 18 advisethem to do? What are their options to secure
19 compliance through alternative mitigation plans. 19 additional water rights for their city?
20 Q. But for those that didn't what happened? 20 A. Ineastern Idaho the cities have primarily
21 A. Again, the water rights -- the permits were 21 used the transfer process. There are hundreds, if not
22 voided. 22 thousands, of groundwater irrigation water rights,
23 Q. They were rescinded; right? 23 existing water rights that are available. That's --
24 A. Yes 24 that's one of the beauties of living in eastern Idaho
25 Q. So the Department effectuated that 25 isthat there are alot of existing groundwater rights
Page 392 Page 394
1 condition that we've talked about that's in the Rexburg 1 available. Now, they come at acost. But it would be
2 permit that if you don't follow it it can be rescinded? 2 converting that irrigation use to municipal use.
3 A. That'sright. 3 Q. Some of thoserights aren't fully available
4 Q. And would you expect anything any different 4 for transfer because they have overlapping surface
5 if there were that same conditionincluded in a 5 water entitlements; correct? Or at least it makes the
6 municipal water right application? 6 transfer more challenging?
7 A. No. 7 A. Correct, it makes the transfer more
8 Q. Okay. Doesthe Department receive 8 challenging, but not impossible. It would just require
9 direction or guidance from the governor's office or any 9 that owner to hold -- the seller of the water rightsto
10 other entity on policy for growth in the state of 10 hold those, say, canal company shares unused or convey
11 ldaho? 11 those canal company shares with the groundwater.
12 MR. BAXTER: Objection. | think that's outside 12 Q. And currently the Department requires a
13 the scope of my questions for Mr. Cefalo. 13 transfer applicant to use the groundwater model to
14 THE HEARING OFFICER: Can you repeat the 14 determine whether there's --
15 question, Mr. Harris? 15 A. Correct.
16 MR. HARRIS: Yeah. 16 Q. --anincreased injury?
17 Q. Doesthe Department receive any sort of 17 A. Correct.
18 direction from the governor's office or elsewhere for 18 Q. And would you agree with me that moving
19 growth policy within the state of 1daho? 19 water west of the Snake River generally east of the
20 | do think that's within the scope of what 20 Snake River presents some challenges with that model ?
21 wetaked about because he's saying that thiswill 21 A. | know that there are some areasin eastern
22 create additional burdens for the Department, but my 22 Idaho where it's difficult to move water to because of
23 point will be that the State can provide resources to 23 how the model -- because of the model results, the
24 addressthese situations. So I'm just asking if 24 impacts to the Snake River.
25 there'sdirection that they receive, or do they just 25 Q. Soif water rights are unavailable to
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1 purchase and transfer, what other options would you 1 course we have clerical and administrative staff too.
2 advise the City to undergo to obtain water for 2 Q. How many staff members process or review
3 additional growth? 3 permit applications and transfers?
4 A. Obtaining a new water right through an 4 A. Two people that do that full time, and then
5 Application for Permit doesn't circumvent or address 5 maybe two other or three other people that do that as
6 the modeling concerns, because ultimately if you're 6 maybe 50 percent of their time.
7 holding an existing water right unused, that till has 7 Q. Do you have an estimate on how many permit
8 tobemodeled. And so those same issues exist whether 8 applications your office receivesin ayear,
9 we're talking about applications for permit or 9 approximately?
10 applicationsfor transfer. 10 A. | --1don't. Itcanbe--itcanbel5
11 Q. But for applications for transfer, say they 11 per month. And like said earlier, alot of that
12 have some surface water available to mitigate for what 12 permitting work is actually happening out of the Salmon
13 they're doing, under this current policy there would be 13 River drainage, because those basins are still open for
14 an assumption that everything they're proposing to pump | 14 new appropriations.
15 would be fully consumptive? 15 Q. Sothen the Snake, any estimate on how many
16 A. Correct. 16 actua permit applications you receive in this area?
17 Q. And so they would essentially overmitigate 17 A. | don't. We -- that's something that could
18 for their actua diversions at their proposed place of 18 befound in our database. But | don't off the top of
19 use? 19 my head have an estimate.
20 A. They would not overmitigate for the 20 Q. Do youthink at least about half of those
21 authority sought in the application, though. 21 15amonth are in the Salmon drainage?
22 Q. Understand your position on the authority 22 A. Itwould be.
23 side. 23 Q. Atleast haf?
24 A. Right. 24 A. Uh-huh.
25 Q. But certainly actual consumptive use they 25 MR. HARRIS: | have no further questions. Thank
Page 396 Page 398
1 would be able to mitigate? 1 you.
2 A. | don't know. 2 MR. LAWRENCE: Mr. Director.
3 Q. How many staff members do you havein 3
4 eastern? 4 CROSS-EXAMINATION
5 A. We have 20. 5 BY MR. LAWRENCE:
6 Q. 20-- 6 Q. Hello again, Mr. Cefalo.
7 A. 20 people, including myself. 7 A. Hi.
8 Q. I'msorry. | interrupted you. 8 Q. Mr. Cefao, would you agree that municipal
9 A. 20 people, including myself. 9 water rights can be fully consumptive but often are
10 Q. And generally speaking, what are their -- 10 not?
11 what are the different divisions of responsibilities 11 A. | agree.
12 there? 12 Q. Isityour testimony -- earlier you were
13 A. Again, we, out of aregional office, handle 13 talking about the difference in size or scope of
14 all of the programs of the Department. So we have 14 industrial uses versus municipal uses.
15 somebody who spends their time processing and reviewing| 15 Isit your testimony that there are no
16 stream channel ateration permits. We have an engineer 16 industrial water rightsin Idaho that are larger than
17 who's assigned to the dam safety program. We have 17 any municipa water rights?
18 somebody who handles well drilling permits. Wehavea | 18 A. No.
19 number of people who are assigned to work for specific 19 Q. When analyzing an application for a new
20 water districts, such as Water District 1 or the Ground 20 irrigation use, the Department does not assume that the
21 Water Districts 100, 110, 120. 21 full diversion rate will be fully consumed; is that
22 Q. Do you have staff that review permit 22 correct?
23 applications, transfer applications? 23 A. There'safield headgate requirement and a
24 A. Correct. And then in addition to that we 24  maximum potential consumptive use, and those are two
25 have people that process water right filings, and of 25 different things.
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1 Q. Mr. Cefdo, are you familiar with the 1 CROSS-EXAMINATION
2 policy of the law of Idaho isto secure the maximum use 2 BY MR.BROMLEY:
3 of benefit of its water resources? Areyou familiar 3 Q. (BY MR.BROMLEY): Hi, James.
4 with that policy? 4 A. Heéllo.
5 A. lam. 5 Q. ChrisBromley.
6 Q. Andto achieve that policy, sometimes it 6 I'd like to turn to Exhibit 326. I'm not
7 takes some creativity in developing the water rights or 7 surewhich binder that on€e'sin.
8 permitting the water rights or administering the water 8 A. It'sthefirst exhibit in the second
9 rights, would you agree? 9 binder.
10 MR. BAXTER: Objection. Callsfor alegal 10 Q. Oh, that'seasy. Okay. Thisisatransfer
11 conclusion and speculation. 11 of water right in the name of Sun Valley Water & Sewer
12 THE HEARING OFFICER: Restate the question, 12 District; would you agree with that?
13 please. 13 A. That'swhat showson the face. Transfer
14 Q. (BY MR.LAWRENCE): Mr. Cefao, to achieve | 14 No. 84041.
15 the maximum use and benefit of the State's water 15 Q. Right. Andwhat | wanted to talk with you
16 resources, does the Department and water users take -- 16 about, James, is just evolution and conditioning
17 do they take creative approaches in devel oping their 17 associated with this transfer.
18 water rights and administrative water rights? 18 All right?
19 THE HEARING OFFICER: Isthere still an 19 A. Okay.
20 objection? 20 Q. Soif you go three pagesin, you'll see
21 MR. BAXTER: Withdraw the objection. 21 Water Right No. 37-7102.
22 THE HEARING OFFICER: Can you read back that | 22 Do you see that?
23 question for me. 23 A. | seethat.
24 THE WITNESS: I'vegot it. 24 Q. I'mjust -- there are awhole bunch of them
25 THE HEARING OFFICER: | think | needto hear it | 25 in here, but I'm just going to the first one.
Page 400 Page 402
1 one moretime. 1 And what's the priority date?
2 THE WITNESS: I've got it. 2 A. May 25th, 1971.
3 THE HEARING OFFICER: Okay. 3 Q. Okay. Sothat predates the moratorium, the
4 THE WITNESS: |'ve seen creative approachesin 4 original management plan, | should say, and moratorium
5 trying to addressissues of protest. 5 inthe Big Wood River Basin; correct?
6 Q. (BY MR.LAWRENCE): And so not every water | 6 A. | think that's correct. | think there was
7 rightisastandard water right, sometimesit takes 7 evidencein therecord about 1991, if | recall, yes.
8 creative approaches conditioning in order to get the 8 Q. Good recollection. So we seein conditions
9 permit approved; correct? 9 of approval pretty standard conditioning. Condition 1
10 A. I'veobserved that there have been creative 10 isregulation of theright by the watermaster,
11 approaches proposed. Sometimes the Department has 11 condition 2 isinstallation of a measuring device,
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rejected settlements because they are proposing
conditions that we feel like we can't administer.

But yes, | agree with your overall -- your
broader premise, which is there have been some unique
approaches used over the years.

Q. Andisit your testimony that the maximum
use and benefit of the State's water resources should
occur only if it does not impose an administrative
burden on the Department?

A. That's not my testimony.

MR. LAWRENCE: Thank you, Mr. Cefalo. Thank
you.

MR. HARRIS: I'm not coming back up. | just

forgot my mouse.
Page 401
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condition 3 isthe place of useiswithin the

boundaries of the Sun Valley Water & Sewer District.
And then condition 4, have you seen

condition 4 before in municipal water rights?

A. | have. And| know that's -- that's the
aternative point of diversion condition, | believe,
that -- that came from, | believe, some City of
Pocatello case -- or City of Pocatello wasinvolved in
some way with that. | don't know all of the details
because | wasn't involved.

Q. No, that's good recollection, because that
case then came out of the SRBA in how to properly
condition aternative points of diversion.

A. Uh-huh.
Page 403
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1 Q. No. 5, then, is, you know, the easements 1 prior to groundwater.
2 and you don't get aright-of-way and so on and so 2 Q. Sometimes| think referred to asthe
3 forth. Therest of the conditions, | think, are pretty 3 surface water first condition?
4 self-explanatory. 4 A. That'sokay. | agree.
5 If you could then go 13 pagesin. And we 5 Q. Okay. No. 12, then, have you seen this
6 should then be looking at Water Right No. 37-21151, 6 condition put onto municipal water rights before?
7 A. | havethat. 7 A. | have. These points of diversion must be
8 Q. Great. What'sthe priority date of that 8 within the Trust Water area.
9 water right? 9 Q. Provides the Department authority to
10 A. September 10th, 2003. 10 re-evaluate water useif it'sin the public interest?
11 Q. Okay. Andif welook at condition of 11 A. AsaTrust Water -- awater right relying
12 approval No. 4, that, to me, lookslike -- it'sa 12 on Trust Water provisions, yeah.
13 similar condition with a different priority date from | 13 Q. Okay. And then condition of approval
14 the one we were looking at above; isthat correct? 14 No. 14, have you seen a condition like this before on a
15 A. Correct. 15 municipa water right?
16 Q. Okay. Okay. So standard language witha | 16 A. Yes
17 different priority date to determine the priority date | 17 Q. Andthat, again, isif the holder, in this
18 of the well. 18 case Sun Valey Water & Sewer District, failsto comply
19 Then if we flip to the next page, | seea 19 with the terms of the transfer the Director may rescind
20 bunch of conditionsthat | didn't see before in the 20 approva?
21 37-7102 water right. 1'd like to start with condition | 21 A. Uh-huh.
22 of approval No. 8. 22 Q. Inother words, might curtail the water
23 Have you seen that condition before? 23 right; correct?
24 A. | have 24 A. Correct.
25 Q. Okay. And that, you would agree, was not | 25 Q. What | seein these water rights, James, is
Page 404 Page 406
1 onthe prior water right that we were looking at? 1 anevolution of conditions that have taken some amount
2 A. Correct. 2 of creativity to come up with as the Department has
3 Q. And again, the priority date on this water 3 become more sophisticated with water rights; would you
4 right is September 10, 2003, which would mean that it 4 agreewith that statement?
5 postdated the 1990s moratorium; correct? 5 A. | view these conditions as a response to
6 A. Correct. 6 thelimits set by the moratorium.
7 Q. Okay. Then we see condition of approval 7 Q. Right. And so SunValley Water & Sewer
8 No.9. 8 Didtrict, I'll represent to you, takes their treated --
9 Have you seen a condition like that before? 9 takestheir effluent, treatsit in awastewater plant
10 A. | have. 10 along with the City of Ketchum, and then it discharges
11 Q. Okay. And that'sthat you can't exceed a 11 into the Big Wood River.
12 half acre of irrigation on that particular parcel 12 Would that surprise you?
13 within Sun Valley Water & Sewer District. 13 A. No.
14 No. 10, have you seen this condition before 14 Q. And they have an NPDES permit or an IPDES
15 onauseof awater right? 15 permit that authorizes that discharge.
16 A. | have. 16 Would that surprise you?
17 Q. Okay. And that'sensuring that -- 17 A. No.
18 basically my interpretation of that is compliance with 18 Q. And my question, then, James, is, why isit
19 42-111 within -- you know, between homes and businesses| 19 not reasonable, then, to include another condition on
20 and the like; would you agree with that? 20 thesewater rightsto explain the treated wastewater is
21 A. | would. 21 discharged into the Big Wood River under NPDES permit,
22 Q. Okay. No. 11, have you seen this condition 22 |PDES permit XY Z, and that any changesto that permit
23 before? 23 requirethefiling of atransfer of the Department of
24 A. It seemsto be a supplemental condition 24 Water Resources to update any conditions, and the
25 requiring use of surface water rights for irrigation 25 failureto do so may result in cancellation of the
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1 water right similar to what we see in condition 14? 1 inthe City of Rexburg permit of what -- what
2 Why isthat not a reasonable approach here? 2 mitigation plansreally look like asthey're
3 A. | guess|'m struggling to understand. What 3 implemented, and variable mitigation plansin
4 doesthat question -- how does that pertain to my 4 particular.
5 previoustestimony? I'm not -- | guess -- I'm not 5 Q. Sothe Department is not looking to try and
6 understanding, | guess, what you're -- what you're 6 evolve with the change in water resources; is that
7 asking. 7 correct?
8 Q. Wéll, I think | asked abit of a compound 8 A. That's not my testimony.
9 question. So you've been talking about administrative 9 MR. BROMLEY: Thank you.
10 burden, it'stoo difficult, it'stoo difficult for the 10 I'm going to move to admit Exhibit 326.
11 Department to work through these questions that, in 11 THE HEARING OFFICER: Any objection?
12 your counsel's words, was a variable mitigation scheme | 12 Well bring Exhibit 326 into the record.
13 that Mr. Sullivan istestifying to about. 13 (Exhibit 326 admitted.)
14 My question isthis: Why isit 14 MR. BROMLEY: Thank you.
15 unreasonable -- or would it be unreasonable for the 15 THE HEARING OFFICER: Any additional
16 Department to craft acondition -- and we see this 16 cross-examination of Mr. Cefao?
17 evolution of water right conditions; correct? We've 17 Any redirect?
18 talked about these two water rights? 18 MR. BAXTER: Yeah.
19 A. Yeah. Thissecond water right was -- was 19 MR. BARKER: No, go ahead.
20 structured in away that it could fit within the 20 MR. BAXTER: Go ahead, Al. You first.
21 moratorium that existed at the time. 21
22 Q. And now we have another moratorium. 22 CROSS-EXAMINATION
23 A. Uh-huh. 23 BY MR. BARKER:
24 Q. And my questionisthis: If we know how 24 Q. Morning, Mr. Cefalo. Albert Barker on
25 wastewater is discharged back into the waters of the 25 behalf of the South Valley Ground Water District.
Page 408 Page 410
1 State through an NPDES permit, why can't that permit 1 Areyou familiar with the terms of an NPDES
2 number be written into the water right as a condition 2 or an IPDES permit?
3 of approval that if there are changes to the permit a 3 A. | amnot. We don't administer those out of
4 transfer must be filed to update the water right, 4 our office.
5 otherwise the water right may be cancelled by the 5 Q. Sodo you know if when somebody -- when a
6 Director, the water right may be curtailed by the 6 discharger from this waste discharge location into the
7 Director? Why isthat not a reasonable approach? 7 Big Wood discharges into the Big Wood River, if they
8 A. It could bewrittenin. And we could issue 8 haveto change their permit every time they change
9 hundreds of permits like the one we looked at for the 9 their amount of daily discharge?
10 City of Rexburg. It'smy position, having worked in 10 A. Meaning their NPDES permit?
11 the day-to-day administration of water rights within 11 Q. Yes.
12 the eastern region, and as a watermaster, and in 12 A. | don't know.
13 working with watermasters, that there is not the 13 Q. Allright. And areyou familiar with the
14 capacity to implement and administer those complex 14 fact that the Sun Valley Water & Sewer District also
15 water rights. 15 land-appliesits water rights on the golf course?
16 Q. Andinyour opinion, it would be complex to 16 A. That'sa-- that areais served out of the
17 citeto the NPDES permit number, and that if there are 17 Twin Falsoffice, and I'm just not familiar with those
18 changesto that permit that the right holder must file 18 water rights.
19 atransfer; isthat what you're testifying to? 19 Q. Allright. And soif you had two different
20 A. | mean you can characterize that that's 20 facilitiesdischarging -- or two different entities,
21 what the permit would look like coming out; right? 21 municipadlities, discharging to a single wastewater
22 That the approval would just have one simple condition 22 treatment plant, how would you know which -- how much
23 referring to an NPDES permit. And that might be your 23 water came from one facility versus another?
24 vision. 24 A. Weve had some testimony already in this
25 But | think the reality is reflected more 25 hearing about the holders of the water rights who are
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1 diverting the water are different from the entities 1 THE HEARING OFFICER: Okay. And therisk of
2 ultimately that are treating the water and discharging 2 being redundant, could you again please state your full
3 intotherivers. And | agree that would -- that would 3 name and address for the record.
4 add some complexity. 4 THE WITNESS: Yes. My nameis Gregory K.
5 Q. It adds additional complexity beyond what 5 Sullivan. Business addressis 1000 Logan Street,
6 you had described in your direct examination? 6 Denver, Colorado 80203.
7 A. That'sright. 7 THE HEARING OFFICER: Go ahead.
8 MR. BARKER: All right. Thank you. 8 MR. BRICKER: Thank you.
9 Nothing further, Mr. Director. 9
10 10 DIRECT EXAMINATION
11 REDIRECT EXAMINATION 11 BY MR. BRICKER:
12 BY MR. BAXTER: 12 Q. Mr. Sullivan, did you hear Mr. Cefao's
13 Q. Mr. Cefao, Mr. Harris talked with you 13 rebuttal testimony this morning that he remains
14 about IDWR's enforcement process; correct? 14 concerned about administering complex water rights?
15 A. Right. 15 A. Yes, | did.
16 Q. The NOV process, the compliance conference? 16 Q. What isyour experience with the Colorado
17 A. Correct. 17 Division of Water Resources administration of water
18 Q. Andyou recal that? 18 rights as they've evolved into being more complex?
19 A. Yes 19 A. Yeah. Water rights administration in
20 Q. Hesuggested that IDWR can enforce against 20 Colorado has evolved through time. And it used to be
21 awater user if they can't comply with these complex 21 very simple, just reporting of diversions for the most
22 conditions. 22 part and just, you know, the administration involved,
23 Do you think that is agood strategy for 23 making sure the entities weren't diverting in excess of
24 IDWR to impose conditions and then simply rely upon the | 24 their water rights.
25 enforcement process to ensure compliance with those 25 But over time the administration and the
Page 412 Page 414
1 conditions? 1 water rights themselves have evolved and become
2 A. ldon't. Itstill requiresusto find that 2 somewhat more complex. And to me, | mean that's sort
3 noncompliance. Because we have thousands of water 3 of anatural response to increasingly overappropriated
4 rightsthat are handled within some water districts, 4 system and in a situation where water is increasingly
5 oftentimes noncomplianceisn't -- isn't found. You 5 more and more valuable.
6 know, if might be stumbled across and we try to address 6 And so, you know, as water becomes more
7 those aswefind them, but | don't know that relying on 7 expensive and more precious then, you know, it's
8 the enforcement program to clean up all of those 8 expected. And you seethat water users are seeking to,
9 possibleviolations, | don't know that that's a good 9 you know, maximize the use of their rights, you know,
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strategy.
MR. BAXTER: Thank you. No questions.
THE HEARING OFFICER: Any recross?
All right. Thank you.
| guess | would assume we're bringing
Mr. Sullivan up?
MR. BRICKER: Correct.
THE HEARING OFFICER: All right. Come on up.
Morning again.
GREGORY K. SULLIVAN: Morning.

GREGORY K. SULLIVAN,
having been called as arebuttal witness by the
municipal providers and duly sworn, testified as
follows:

I
Page 413
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existing rights and new rights to the extent allowed
under the law and without injury to others.

And sometimes that requires creative
approaches to accounting and mitigation or
augmentation. And that's just -- that's -- that's the
process and the landscape that we livein. Andin my
experience in Colorado and other Western states, the
administrator evolvesto -- and the administration
evolves to deal with that.

And | mean it'sacommon lament that I've
heard in Colorado and other places that
administration's becoming more difficult. But | mean,
you know, alot of thingsare hard. And if more
staffing is needed, then -- you know, like water is the
lifeblood of Idaho. And water rights administration is

important. And if there's more resources needed to
Page 415
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1 administer it, then | think the legislature should make 1 somereason to sort of trust and rely on the entity
2 itapriority to make more appropriations to increase 2 that'sreporting the information.
3 the staffing if that's needed. 3 And also in my experiencein Colorado that
4 So, you know, water has -- water rights -- 4 there'slike aninitia process of getting agreement on
5 you know, just to come back to summarize your question, | 5 theaccounting forms. So like the accounting forms
6 you know, it's natural for the complexity of water 6 are-- as part of the process are submitted to the
7 rights administration to evolve. And | would expect 7 agency, the Division of Water Resources, and there's,
8 that to happen in Idaho too. 8 you know, some process for getting agreement on how the
9 Q. And yesterday we ran through the methods 9 accounting'sto occur, then that's done, and then it's
10 that you propose or included in your report on how 10 just routine that those reports are just submitted.
11 these water rights could be administered through 11 And if there's -- you know, there'saline
12 accounting. 12 item to show, you know, isthe mitigation -- you know,
13 Do you think that this accounting that we 13 doesit equal or exceed the consumptive use or, you
14 presented yesterday is complex? 14 know, whatever the condition is? And you can see, you
15 A. No, it'snot very complex at all. | mean 15 know, easily whether that's achieved or not. Soll
16 what I've talked about is, you know, measuring 16 don't think it's a problem.
17 diversions, which already happens. And, you know, the 17 Y ou know, in Colorado thereis a
18 additional additionsto facilitate some of the 18 requirement in these -- in obtaining a decree or a
19 accounting | talked about is perhaps, you know, 19 water right that the conditions be determined by the
20 measuring returns, like wastewater returns, which 20 Department to be administrable. And that happens. And
21 they're aready measured, so just reporting that, and 21 in Colorado the agency has determined that these
22 then in some cases applying some simple factors, 22 conditions are administrable.
23 consumptive use factors, to the usage. 23 And if they're too complicated, well then
24 And as | showed yesterday in that 24 they can be, you know worked on to make them
25 spreadsheet, | mean that is-- isavery simple 25 administrable. So | think there's a process for al of
Page 416 Page 418
1 spreadsheet and illustrative of the sort of accounting 1 thistowork.
2 that could be donein order to track the consumptive 2 Q. And it doesn't necessarily mean that the
3 usewater rights. And it doesn't require -- there's no 3 day-to-day work of the watermasters or the
4 additiona day-to-day administration requirement that 4 boots-on-the-ground personnel changes significantly;
5 comes out of that. 5 right?
6 In my experience, that sort of accounting 6 A. No. | meanthey're out there, you know,
7 and administration is based on -- it's based on 7 measuring, setting headgates and the like, and, you
8 measurement, accounting, and reporting and, you know -- | 8 know, determining priority cuts and whatever.
9 and the reportsthat are put in monthly or even 9 And this other, you know, monitor -- or
10 annualy. And then the reports just checked to make 10 accounting and reporting of return flows and all that,
11 surethat the accounting is consistent with the 11 that happens behind the scene and is just areporting
12 conditions. 12 requirement. And yes.
13 And if it's not -- you know, if they're 13 Q. Okay. Mr. Cefalo suggested that transfers
14 not, then, you know, then there's afollow-up, as 14 are agood mechanism for municipalitiesto increase
15 Mr. Cefao talked about, you know, to -- you know, to 15 their water supplies.
16 bring them into compliance or even to cancel the water 16 Do you agree?
17 right if the user isn't complying. 17 A. Weéll, itisamechanism that has been used.
18 And those reports can be crafted in such a 18 But, you know, water is getting increasingly expensive
19 way that, you know, there's -- that the administrator 19 inldaho, and water prices are, you know, going through
20 doesn't necessarily have to wade through pages and 20 theroof, ismy understanding. And to, you know, just
21 pages and pages of accounting, that it all gets 21 you know, presume that well, cities, you know, we can
22 distilled down, you know, into some figures. 22 just -- making them, you know, assume that all of their
23 And the person submitting the accounting 23 water useisfully consumed and therefore they have to
24 dsoisrepresenting that it's -- you know, that it's 24 acquire and transfer more water at greater cost is no
25 correct. And, you know, if the, you know -- so there's 25 bigdeal, well, itisabig deal.
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And, you know, again, coming back to, you
know, there's no reason to make cities overmitigate.
And that's another reason to not make them overmitigate
if it means they have to go acquire more and more
expensive -- increasingly expensive water.

Q. Solet'smove over to the Surface Water
Coalition's expert report. Will you please turn to
Exhibit 1.

THE HEARING OFFICER: It'sthe skinny one.
Sorry. Thisone[indicating].

Q. (BY MR. BRICKER): Let'sstart on page 3.

Do you see the sentence at the beginning of
the second paragraph that says, quote, "As wastewater
treatment requirements become more stringent and
expensive, it becomes less likely anew municipal use
will discharge wastewater back to any natural water
source," end quote?

A. Yes

Q. How do you respond to that statement?

A. Yeah, | think theimplication hereis that
there will be a natural evolution towards less direct
discharge of wastewater to the stream as, yeah,
treatment requirements and -- become more stringent and
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flows not being put back in a place where they will
benefit the senior water right that's being impacted by
the original diversion, then yeah, it might be
necessary to mitigate the full amount of that
diversion, because the return's not coming back in a
place that benefits the senior.

But again, case-by-case, if that situation
exists and that -- you know, there's a protest, and
that particular circumstance can be dealt with. But |
don't think it -- just because that kind of situation
can happen that therefore universally you should assume
that municipal useis 100 percent consumptive. That
doesn't track.

Q. And looking to the next paragraph, second
sentence is, quote, "A diversion of Trust Water for
municipal purposes with treated return flow, if any,
returning to the Non-Trust Water arearesultsin full
depletion of the Trust Water source by the total amount
of the diversion,” end quote.

How do you respond to that statement?

A. Yeah, I'm not exactly sure, you know, the
entirety of what they're getting at here. Butin my
opinion, you know, in terms of the depletionsto the

24 expensive. And that can betrue. 24 Snake River caused by pumping, the existence of the
25 But I've seen the opposite aswell. And, 25 Trust lineisimmaterial to that.
Page 420 Page 422
1 you know, in the case where -- you know, | have clients 1 And you know, the Trust line is somewhat of
2 that are doing reuse and reuse of -- through -- through 2 arelic of a-- or misinformed idea that pumping
3 application of treated effluent to like golf courses 3 impacts can't cross aflow -- a groundwater flow line.
4 and parks and, you know, urban areas, and actually they 4 And as we know, you know, pumping on either
5 haveasituation like their treatment requirements are 5 sideof the Trust line can affect the nearby Snake
6 actually more stringent for that kind of reuse because 6 River; and therefore, you know, it doesn't matter on
7 of the potential for human contact and the like. 7 what side of the line you're necessarily on in terms of
8 And so it's actually more expensive and 8 thedepletions. You know, depletions can affect the
9 there's more regulation to jump through in that kind of 9 river there, and replacements would need to be made,
10 land application compared to the direct discharge to 10 you know, to prevent injury there. And I'm not sure,
11 thestream. Soit's-- you know, there could be trends 11 you know, being on one side of the line or the other
12 either way. 12 hasany effect on that.
13 And again, as | talked -- mentioned 13 Q. Andturning to the next page, page 4. As
14 yesterday, you know, these accounting procedures that | 14 Mr. Colvin also discussed this morning, there'sa
15 talked about are adaptable to changes in wastewater 15 statement in the second paragraph under section 2.2
16 disposal. 16 that says, "All Colorado water rights are subject to
17 Q. Okay. Do you also see on page 3 two 17 single use, with return-flow requirements, as set forth
18 sentences later in that same paragraph, beginning with 18 inthe 1913 Colorado Supreme Court's Comstock versus
19 "Further," it says, quote, "Further, even if the 19 Ramsay decision,” end quote.
20 dischargeisreturned to the source at some distant 20 How do you respond to that?
21 location, the impacts locally will be the same as if 21 A. WEédll, that statement reflects a fundamental
22 thediversionswere fully consumed," end quote. 22 misunderstanding of water law in Colorado. There are
23 How do you respond to that? 23 single-use water rightsin Colorado. And but, you
24 A. | think that can betrue. Andif -- if 24 know -- but also water users are able to appropriate
25 thatis-- issignificant asto, you know, the return 25 fully consumptive water rightsif, when they make the
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1 application for the right, they demonstrate an intent 1 And that undoubtedly happened with Aurora's
2 and ability to reuse the water. 2 accounting for the Prairie Water System.
3 So basically they have to claim, you know, 3 Q. So could the Department in Idaho ensure
4 aright of reuse, and show that they have a mechanism 4 that any accounting related to consumptive use be
5 todothat. Andif they can show the Court that, then 5 administrable or require that they be satisfactory to
6 they can get awater right, a new water right that's 6 the Department?
7 fully consumptive. 7 A. Sure. | don't see why not.
8 And so therefore, you know, Mr. Colvin's 8 Q. Now, looking in the third full paragraph on
9 statement that fully consumptive water rightsin 9 page5, the last sentence beginning with "Without,"
10 Colorado are only nontributary water or changed to 10 states, "Without well-established and reliable
11 consumptive useisjust wrong. 11 return-flow data available in Idaho, it is reasonable
12 Q. And how do you respond to his testimony 12 for IDWR to administer new municipa water rights as
13 about Colorado having a monthly resume and Idaho not 13 fully consumable," end quote.
14 having asimilar arrangement here? 14 How do you respond to that?
15 A. Wéll, the resume system in Colorado is 15 A. Inmy understanding, the return-flow data
16 something that was just instituted with a 1969 act that 16 availablein Idaho issimilar to the return-flow data
17 just provided a supplemental or an additional way to 17 in Colorado aready. And for the most part, we're
18 notify water users of water rights applications that 18 talking about either measurements of discharges back to
19 were madeto the Court. But it was-- it wasjust an 19 the stream from wastewater treatment plants or in some
20 additional notification process, because there already 20 cases, if there'sland application, it would be a
21 existed, you know, from the beginning a requirement 21 requirement to measure the water that's put out for
22 that water rights application notices be published in 22 land application. And if that's not arequirement,
23 thelocal newspapers, just like they are in Colorado. 23 that's an easy requirement to add to measure that.
24 So the resume as notice procedure is just 24 And then the rest of the accounting that |
25 simply an additional process for notification. And 25 talked about isjust, you know, simple water balances,
Page 424 Page 426
1 it's-- | don't think it'sreally material to this -- 1 tabulating diversions and return flows, and maybe
2 you know, creates a significant difference about how 2 applying a consumptive use factor that's reasonable and
3 water isadministered or even appropriated in Colorado 3 reliable. Andthat'sit. So--
4 versus ldaho. 4 Q. In--
5 Q. And on page 5 of the report, Mr. Colvin 5 A. | think the -- it's -- it's doable --
6 discussesthe Prairie Waters System owned and operated 6 easily doableto compute for municipal consumptive use
7 by the City of Aurora. 7 inldaho.
8 Isthat an example of that all water rights 8 Q. And that's something that you think the
9 arecomplex if they involve these conditions? 9 municipal water users have the capacity to perform
10 A. No. | mean there's ssimple accounting in 10 those calculations?
11 Colorado and there's complex accounting. And | think 11 A. Yes. Andyeah, as| mentioned, | think in
12 there'sagenera desire of everyone that the 12 my testimony before, thisis not something --
13 accounting be made, you know, as simple as possible. 13 accounting that the Department or the watermaster has
14 But again, sometimes it's necessary to get creative to 14 todo. The users can do the accounting and just report
15 account for the concerns of particular opposersin a 15 it
16 water case and other challenges, but that doesn't 16 Q. Now, turning to section 2.3. Thefirst
17 necessarily mean that it all needs to be complex. 17 sentence says, quote, "Sullivan describes the water
18 And as | mentioned earlier, thereis -- you 18 management" -- excuse me, strike that.
19 know, even though there is complicated accounting at 19 The next sentence where it says, quote, "He
20 timesin Colorado, thereis-- there have been 20 failed to mention that the cities of Bellevue, Carey,
21 determinations made by the agency that it's -- that 21 Hazelton, Paul, Richfield, Rupert, and Wendell all have
22 these conditions are administrable. And there's -- and 22 |daho Department of Environmental Quality permits that
23 the applicants are working with the agency to develop 23 allow for reuse of their treated municipal wastewater
24 accounting that works for both the water right holder 24 effluent,” end quote, how do you respond to that?
25 and for the agency. 25 A. Wadll, | think it mischaracterizes my
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1 report, because in that Table 2-1 that we were looking 1 break.
2 at yesterday, there's a column in there indicating what 2 THE HEARING OFFICER: So well wait for that
3 type of wastewater disposal they use. And for the 3 admission.
4 citiesthat helists, I've appropriately characterized 4 MR. BRICKER: Yeah. I'll go ahead and mark
5 what that is, you know, in terms of whether land 5 these and then distribute them.
6 application or evaporation ponds, and also | have 6 THE HEARING OFFICER: Okay.
7 identified in that manner that reuse is occurring by 7
8 thosecities. 8 DIRECT EXAMINATION
9 Q. That following sentence, quote, "Changesin 9 BY MR. HARRIS:
10 wastewater management and increases in water reuse 10 Q. Rob Harrisagain on behalf of the City of
11 further justify IDWR treating municipal use asfully 11 Idaho Falls and Ammon and the Falls Water Company.
12 consumptive," end quote, how do you respond to that? 12 Y ou were here during the presentation of
13 A. Weéll, again, you know, that something can 13 the James Cefalo's rebuttal testimony; correct?
14 happen doesn't mean you need to treat it that way now. 14 A. Yes
15 And if those changes do occur, then -- then the 15 Q. And there was some discussion between
16 accounting of the consumptive use can adjust for that. 16 Mr. Cefalo and Department of counsel about some of the
17 Q. And findly, in the next paragraph, second 17 suggestions you had on how IDWR could condition future
18 sentence, quote, "Indirect potable reuse is becoming 18 water right applications?
19 increasingly common in the Western U.S. where municipal | 19 A. Yes
20 systems are being designed to recover wastewater 20 Q. And there was an objection to how |
21 effluent after it passes through an environmental 21 characterized what your suggestions were.
22 buffer such as awetland, aquifer, or surface water 22 Do you recall that?
23 channd," end quote, is that something that could also 23 A. Yes.
24 be adjusted with your accounting? 24 Q. Asl| understood how your testimony was
25 A. Wadll, I'm not exactly sure what this 25 characterized isthat if the consumptive use amount
Page 428 Page 430
1 indirect reuseistalking about. But yeah. And| 1 changes, then the condition, the actual text of the
2 don't see any indication that that is occurring in 2 condition, could be adjusted in awater right.
3 Idaho. 3 Isthat your prior system? Or could you
4 But yeah, if that somehow was reflecting a 4 clarify that.
5 consumption of a-- you know, additional consumptive 5 A. | think | testified about two -- two
6 useof amunicipality's water supply or return flows 6 alternative sort of overarching mechanisms. One would
7 that they were responsible for somehow that -- yeah, 7 bethat the condition and the accounting be specified
8 then| guess they should get credit for that. 8 insuch away that it was dynamic, that the consumptive
9 MR. BRICKER: All right. | have no further 9 use amounts could change -- or computed amounts would
10 questions. 10 change based on changes in certain of the inputsto
11 And at thistime I'll move to admit the 11 that calculation.
12 .pdf copies of the spreadsheets we showed on the screen 12 Alternatively, | talked about a possibility
13 yesterday, aswe discussed. So | have copies of them 13 that if there was something morerigid in the
14 that | can distribute. 14 condition, that it could potentially be changed |ater.
15 MR. BAXTER: Director, | propose giving the 15 And--
16 partiesthe opportunity to review those first before 16 Q. Through atransfer or --
17 they're admitted into the record. 17 A. Through some process. And whether -- and
18 MR. BRICKER: Okay. 18 I'm not going to presume to know all the processes.
19 THE HEARING OFFICER: Okay. Do you mind handing 19 But some, yeah, transfer or amendment or what have you.
20 those out, Mr. Bricker? 20 Sothat'swhat | intended my testimony to say. |
21 MR. BRICKER: Sure. 21 apologizeif it didn't come out that way.
22 MR. BAXTER: Istheorigina -- 22 Q. Thefirst part would essentially be the
23 MR. BRICKER: So alternative -- 23 condition provides essentially the structure of how the
24 MR. BAXTER: Why don't we have you mark them. 24 values are calculated and then some adjustment based on
25 MR. BRICKER: Yeah, | can do that on the next 25 those numbers; correct?
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1 MR. BAXTER: Objection. | don't believe that 1 A. No.

2 was Mr. Sullivan's testimony. 2 Q. Wéll, in your tables yesterday, we went

3 MR. HARRIS: I'll strikeit, then. 3 through this yesterday, most cities, | believe you

4 Q. Could you state your testimony again. 4 testified, were not collecting system-loss data; is

5 A. Yeah. | hopel didn't say "adjustment to 5 that correct?

6 thecondition." But the condition itself and the 6 A. | don'tthink | said that.

7 accounting requirement has some dynamic capability to 7 Q. Arethey?

8 it, just like the spreadsheet | showed yesterday, so 8 A. | haven't studied all of them, but I'm

9 that, you know, if water is put to land application, 9 aware that many of those cities have performed audits
10 for example, instead of direct discharge, then the 10 of their systems. Andit'saprudent thing for cities
11 computation process can accommodate that. 11 todoto get a handle on what their losses are.
12 Q. And then there will be an adjustment in the 12 And so yeah, in my experience alot of them
13 mitigation obligation based on those numbers? 13 do, but | have not gone through to see if all of those
14 A. Right. Likethe mitigation obligationis 14 cities have done that.
15 keyed towards the computed consumptive use. If 15 Q. Well, on the tables you prepared yesterday,
16 consumptive use goes up, the mitigation amount goesup, | 16 you said you didn't have that data.
17 andviceversa. 17 And so you had to estimate that data;
18 MR. HARRIS: Thank you. | have no further 18 correct?
19 questions. 19 A. | didn't try to go seek that dataout. The
20 THE HEARING OFFICER: All right. It doesn't 20 purpose of that table that | presented yesterday was --
21 look like there's any further examination. 21 wasto -- toillustrate the approximate average and
22 Cross-examination, come on up, 22 range of consumptive use that is occurring by my
23 Mr. Fletcher. 23 clients. And | think that table accomplishes that.
24 Il 24 But | didn't mean to say that | went and
25 /I 25 tried to get al of the data that was potentially

Page 432 Page 434

1 CROSS-EXAMINATION 1 available and to make as precise a calculation of

2 BY MR. FLETCHER: 2 consumptive use as | could, because that's not -- that

3 Q. Mr. Sullivan, based upon all of the 3 was not the purpose of that table.

4 testimony you've heard today and yesterday, including 4 Q. Butdidn't you also testify later that if

5 that of James Cefalo, isit your opinion that | -- the 5 they had -- if they needed to collect that data they

6 ldaho Department of Water Resourcesis currently 6 could?

7 staffed in such away to implement this condition-based 7 A. Which data?

8 regimen that you're talking about in order to deal with 8 Q. Wiédll, you mentioned at least four different

9 aconsumptive use calculation on awater right? 9 factors onyour table. System loss, indoor use
10 A. | haven't studied their staffing. 10 consumptive use, outdoor use consumptive use, and
11 Q. Okay. Soyou have no opinion on that? 11 treated effluent consumptive use.
12 A. No. 12 Y ou estimated those numbers on your table;
13 Q. Youjust testified that along the lines, 13 correct?
14 well, if they need more staff, then the legislature 14 A. For purposes -- for the purpose that | just
15 just needs to make more appropriations; correct? 15 described.
16 A. Yes 16 Q. Right. And for that table to work
17 Q. Correct? 17 properly, to function properly, they would have to
18 A. Yes 18 actualy start collecting those numbers; correct?
19 Q. Doesthe Department control whether or not 19 A. Wall, asan example, if acity wanted to
20 they receive more appropriations? 20 claim credit for its system losses, that yes, | think a
21 A. No. | think the legislature does. 21 reasonable requirement would be that it do some
22 Q. | believe you have testified as well that 22 analysisof its system to figure out what that system
23 this condition-based regimen that you are proposing 23 loss percentageis.
24 would also require cities to collect much more data 24 If acity decided it didn't want to go
25 than they are currently collecting; correct? 25 through that effort to come up with a percentage, then
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1 they don't have to claim that, and they cannot claim a 1 A. Yes
2 system-loss return. 2 Q. Do you know if that's occurred?
3 Q. Andthen| believeyou've -- well, let me 3 A. | don't know.
4 clarify. 4 Q. Youdon't know if it's occurred?
5 When you say, "WEell, the cities or whatever 5 A. No.
6 theentity isjust hasto do more reporting, it's 6 Q. Soal of these things, when you start
7 redly -- it will not burden the Department to do 7 reporting and having conditions, require someone at the
8 that," what happens with those reports? What does a 8 Department to review those and verify that the
9 city do with thisreport that you're talking about? 9 conditions are being satisfied; correct?
10 A. They file them with the State, and the 10 A. Yes
11 State hasto review them. Similar to like the Surface 11 Q. Andif they're not being satisfied, then it
12 Water Codlition filing its reportsin the delivery call 12 requires enforcement; correct?
13 of irrigated areaand the like. | mean it's -- 13 A. Yeah. We've heard Mr. Cefalo talk about
14 reporting requirements for water rights is common and 14 how that happens.
15 widespread. Thiswould be of that nature. 15 MR. FLETCHER: | have no further questions.
16 Q. Doyou -- well, that's a good example. 16 Thank you.
17 Do you have any idea how many staff members 17 THE HEARING OFFICER: Mr. Thompson or
18 and how many hours of Department time are spent 18 Mr. Barker?
19 reviewing the information in the surface water call 19 MR. THOMPSON: None.
20 every year? 20 MR. BARKER: Mr. Director, | think we've heard
21 A. |don't. 21 enough from Mr. Sullivan today.
22 Q. You heard the testimony yesterday on Dry 22 THE HEARING OFFICER: Okay. Garrick?
23 Creek, correct, the Dry Creek application that requires 23 MR. BAXTER: No questions.
24 achangeinirrigated acres as devel opment occurs? 24 THE HEARING OFFICER: Okay. Come on up,
25 A. Yes 25 Mr. Bricker, for some redirect?
Page 436 Page 438
1 Q. And you heard the testimony that under that 1 MR. BRICKER: No. Just the proposed exhibits.
2 water rights, that as those changes occur, those water 2 THE HEARING OFFICER: Okay.
3 rights are supposed to be changed annually? 3 THE WITNESS: Were you going to ask me to
4 A. Yes 4 explain those?
5 Q. And you heard the testimony that that 5 MR. BRICKER: Oh, | can. Hold on.
6 hasn't been occurring, didn't you? 6 Sure. Yesh, I'll have questions.
7 A. Weéll, just because someone -- 7 THE HEARING OFFICER: Okay. So taking up again
8 Q. No. Answer my question. 8 the matter of the -- so yesterday we had a spreadsheet
9 A. Yes, | heard that. 9 open. We worked through that. Mr. Sullivan, you
10 Q. Okay. Sojust because a conditionison a 10 showed how you could change inputs into that
11 water right doesn't mean necessarily that it solvesthe 11 spreadsheet and cal culate changes in consumptive use.
12 problem to the aquifer; correct? 12 We agreed at that time that you'd prepare three .pdf
13 A. Waéll, the conditions need to be adhered to 13 documents for consideration for admission into the
14 and they need to be administrable. 14 record.
15 Q. Okay. And you mentioned this Trust line. 15 And why don't you describe these allittle
16 Do you understand what the Trust lineis 16 bit about, Mr. Bricker.
17 dl about, what a Trust Water right is? 17 MR. BRICKER: Sure.
18 A. Yes 18
19 Q. Do you understand the Swan Falls agreement? 19 REDIRECT EXAMINATION
20 A. Yes 20 BY MR. BRICKER:
21 Q. Okay. Do you understand the review 21 Q. So, Mr. Sullivan, in front of you you have
22 requirements of the Swan Falls agreement? 22 proposed Exhibits 349, 350, and 351.
23 A. Generdly. 23 Can you describe what these are.
24 Q. Do you understand that the Trust Water 24 A. Yes. Theseare .pdf outputs from that
25 rights were supposed to be reviewed after 20 years? 25 spreadsheet that | was showing yesterday for three
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1 different conditions of treated effluent disposal. 1 All right. Thanks, Mr. Sullivan.
2 So Exhibit 349 is -- and let me back up. 2 | guess, Chris, | don't see that you have
3 So | added atwo-linetitle to each of 3 your other experts here today.
4 these to distinguish them. 4 MR. BROMLEY: Me"Chris'?
5 So Exhibit 349 isentitled "Base Condition 5 THE HEARING OFFICER: Sorry. Mr. Bromley.
6 Treated Effluent Disposal: Land Application & RIB." 6 Yesh.
7 And so thisisthe same asthe Table5-2 in -- and | 7 MR. BROMLEY: No. CharlesBrockway. No. No.
8 forget the exhibit number, that was in my report. 8 THE HEARING OFFICER: So we won't be hearing any
9 And then Exhibit 350 istitled 9 further testimony from Mr. Sullivan or Mr. Brockway?
10 "Alternative 1. Treated Effluent Disposal: Discharge 10 MR. BROMLEY: No. No.
11 to Stream." Sointhisexamplel -- what I've doneis 11 THE HEARING OFFICER: Okay. So next up are we
12 downinrows-- and thisiswhat | did yesterday too. 12 going to have another round of testimony from your
13 Downinrows7 and 81 set the CU percentages over 13 experts, Kent and Travis?
14 there on theright-hand column in the yellow to 14 MR. THOMPSON: | don't think so.
15 Opercent. Soin effect, there's zero -- there's no 15 MR. FLETCHER: | don't believe we need it.
16 consumption of any of the effluent through land 16 THE HEARING OFFICER: So that would conclude all
17 application or rapid infiltration basin. So in effect, 17 of the expert testimony, then, for the first issuein
18 there's no consumption of the effluent. And so that 18 thishearing?
19 resultsin areduction of the consumptive useto 178 19 Then next up we'd be working through the
20 acre-feet. 20 lay witnesses. And we're at 11:55 now.
21 And then up in the middle |eft you see the 21 Should we take lunch now and then resume
22 consumptive use percentage has gone down to 47 percent. | 22 that at one o'clock?
23 Those are the numbers we talked about yesterday. 23 MS. McHUGH: Can | talk to my witness?
24 And then finally Exhibit 351, thisis 24 THE HEARING OFFICER: Go ahead, Ms. McHugh.
25 titled "Alternative 2. Treated Effluent Disposal: 25 WEIl pause just aminute.
Page 440 Page 442
1 Discharge to Evaporation Ponds." 1 MR. HARRIS: Director, while she's doing that,
2 And so in this example what |'ve done down 2 could | take care of one exhibit question?
3 inthoserows 7 and 8 is I've set the consumptive use 3 THE HEARING OFFICER: Yes, please.
4 percentages to 100 percent so that, in effect, all of 4 MR. HARRIS: Exhibit 303 was admitted in the
5 the effluent is consumed, and therefore the total 5 record. It was the deposition transcript of James
6 consumptive use has gone up to 297 acre-feet in this 6 Cefalo. It dawned on me yesterday that | think
7 example, and the consumptive use percentage hasgoneup | 7 everyone's aware the deponent is able to go through and
8 to 79 percent. | think those are the numbers| 8 correct any inaccuracies in the deposition transcript.
9 testified to yesterday as well. 9 That's not included in there. But there is a page.
10 Q. Yes. Sojust to summarize, these three 10 Just to make sure the records complete, | think it
11 exhibitsare .pdf copies of the three scenarios we ran 11 would be appropriate to include that.
12 through in Excel on the screen yesterday, and they 12 We could either just add it as page 42 to
13 illustrate how consumptive use changes based upon a 13 Exhibit 303 or we could mark it as a separate exhibit.
14 changein the wastewater disposal method; right? 14 I'mnot sure | care either way, if you have a
15 A. Yes, that's correct. 15 preference one way or the other.
16 MR. BRICKER: I'll move to admit Exhibit 349, 16 THE HEARING OFFICER: Any objection to bringing
17 350, and 351 into the record. 17 that into the record?
18 THE HEARING OFFICER: Any objection? 18 Okay. Not seeing any objection, what would
19 MR. FLETCHER: We have no objection to the 19 bethe preference for bringing that in?
20 extent they were illustrative exhibits. 20 MR. BAXTER: Makeit a separate exhibit to be
21 THE HEARING OFFICER: Okay. Seeing no 21 clear.
22 objection, we'll bring them into the record. 22 THE HEARING OFFICER: Make it a separate
23 (Exhibits 349, 350, and 351 admitted.) 23 exhibit.
24 MR. BRICKER: That'sall the questions | have. 24 So it would be Exhibit number?
25 THE HEARING OFFICER: Any other redirect? 25 MR. HARRIS: What number are we at?
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1 SARAH TSCHOHL: 352. 1 springs. Then we have two wells.

2 (Exhibit 352 marked.) 2 Q. And are you familiar with the City's

3 MR. HARRIS: Okay. 3 wastewater treatment system and discharge system?

4 THE HEARING OFFICER: Thensincetherewasno | 4 A. Yes, | am.

5 objection, well bring that in. 5 Q. Okay. And does the City measure the amount

6 (Exhibit 352 admitted.) 6 of water that goesinto its wastewater treatment

7 MR. HARRIS: Thank you. 7 system?

8 THE HEARING OFFICER: All right. Ms. McHugh. | 8 A. Yes, it does.

9 MS. McHUGH: Yeah, Mr. Director. If we might, 9 Q. And does the City measure the amount of
10 my lay witness, Chris Johnson, who's the mayor of the 10 water that discharges from its wastewater treatment
11 City of Bellevue, ishere. | think our preference 11 system?

12 would be to have him on now before we break for lunch. | 12 A. Yes, it does.
13 Histestimony is pretty straightforward and won't take 13 Q. And what doesit do with the discharge from
14 very long, and so that way he can get back to his 14 itswastewater treatment.
15 duties. 15 A. We havetwo options: Rapid infiltration
16 THE HEARING OFFICER: Canyou givemean 16 basins and then land application.
17 estimate about how long you plan to question him? 17 Q. Okay. And then do you have an IPDES
18 MS. MCHUGH: | estimate that my direct 18 permit?
19 examination will be ten minutes. 19 A. Yes, wedo.
20 THE HEARING OFFICER: Okay. Well, unless 20 Q. And do you comply with its reporting
21 there'sastrong objection to that -- and | don't see 21 requirements?
22 any -- | think that's a good proposal. 22 A. Yes, wedo.
23 Good morning. Before you sit down. 23 Q. And on your land applications do you have a
24 Il 24 water reuse permit?
25 /I 25 A. Yes, wedo.
Page 444 Page 446

1 CHRIS JOHNSON, 1 Q. Okay. And under that water reuse permit,

2 having been called as awitness by the municipal 2 what isauthorized for the City of Bellevue to do under

3 providersand duly sworn, testified as follows: 3 that?

4 4 A. Provideit for land application and then

5 THE HEARING OFFICER: All right. Thanks. Have| 5 rapidinfiltration.

6 you sedt. 6 Q. Okay. Sothere'stwo things that you do

7 And state your name and address for the 7 with that.

8 record. 8 Land application, meaning that it goes --

9 THE WITNESS: ChrisJohnson. 210 Parkside 9 can you explain what that is?

10 Drive, Bellevue, Idaho. 10 A. Wesendittoafarmer. And during short
11 11 water years, he can use that to supplement his water
12 DIRECT EXAMINATION 12 supply. Thisyear it was not needed so it just went
13 BY MS. McHUGH: 13 into our rapid infiltration basins.

14 Q. Hello, Mr. Johnson. Could you state your 14 Q. Sounder the water reuse permit, there's

15 position. 15 two applications: Oneistraditiona irrigation, what
16 A. Mayor, City of Bellevue. 16 looksliketraditional irrigation, and oneiswhat is
17 Q. Okay. And areyou familiar with Bellevue's 17 rapidinfiltration, which is akin to recharge; correct?
18 water rights and use generally? 18 A. Correct.

19 A. lam. 19 Q. And does the City measure the amount of
20 Q. Okay. And doesthe City measure its water 20 water that it usesfor -- under its reuse permit?

21 diversions? 21 A. Yes. Wehave aflow meter that monitors
22 A. Yes, it does. 22 what goes out onto the land app and another one that
23 Q. Andwhat isthe source of supply for its 23 would gointo the Rl basins.

24 water rights? 24 Q. And my understanding is the City isin the
25 A. We have three points. Primary is our 25 process of installing meters at each individual
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1 residenceor -- isthat what it's called, "residence"? 1 A. Yes, | have.
2 A. Correct. Wevebeentryingtodoa 2 Q. Okay. Andinthereit saysthat the -- and
3 metering program for several years. We've got about 3 I'mlooking at the last sentence. It says, "The City's
4 85 percent of our metersin. And I'm pushing very hard 4 use of itstreated municipal wastewater is critical to
5 to bring our Caselle, which isthe program that runsit 5 itsoperation and will likely only increasein
6 and monitorsit, and get our system up and running here 6 importance when environmental concerns increase or
7 inthenext year. 7 groundwater |levels decline.”
8 Q. And so withinstallation of those meters, 8 Asfar asyour reuse system, you were
9 you'll have even more data that you'll be able to 9 talking about the fact that part of your reuse goes to
10 collect and report -- 10 arapidinfiltration system.
11 A. Yes, that is correct. 11 So asfar asthat sentence goes, what is
12 Q. --tounderstand your water use? 12 your understanding of what the City, if they were to
13 Yeah. And that would include evaluation of 13 increase their reuse and land application or -- what
14 system losses? 14 would -- what would be your anticipation that the City
15 A. Correct. 15 would be doing?
16 Q. That will aso inform the City on how much 16 A. If we'regoing to increase, it depends on
17 water it isusing within the City's system and how much 17 theland use opportunities we have. We are limited by
18 water it isusing for household use? 18 fieldsize. Butif it wereto increase, it would be
19 A. Correct. 19 going moreinto the RI basins where it would percolate
20 Q. If the City were to change its wastewater 20 back into the aquifer.
21 treatment method, like to go to a fully consumptive 21 Q. Okay. Becauseif the City has to offset
22 method or a 100 percent consumptive method, | think you | 22 your groundwater pumping, your option might be to use
23 heard alittle hit of testimony this morning about 23 some of your wastewater discharge for recharge
24 that, isthat a process that would happen overnight? 24 purposes?
25 Isthat something the City is planning to do? Can you 25 A. Correct.
Page 448 Page 450
1 explain about that. 1 Q. Tomitigate for your current groundwater
2 A. Weactualy have afairly extensive system. 2 pumping?
3 And it -- we would have to degrade to go into afully 3 A. Correct.
4 consumptive. So it would make no sense for the City to 4 Q. Andinfact, that water would be coming
5 change. 5 from asurface water source, so it actually would be g
6 But for an example, we are currently doing 6 benefit to the aquifer; correct?
7 somerepairsonit, so we do have alagoon-based 7 A. Correct.
8 system. But were still processing it through the RI 8 Q. Hasthe City of Bellevue ever required
9 basin, so nothing is changing in our consumptive use. 9 limitations on outdoor water use?
10 Q. Okay. 10 A. Through our ordinances, we have actualy
11 A. So--but it would take -- it would take 11 severd inplace. Oneislimited to 10,000 sgquare feet
12 time and several million dollars to change our system 12 of per -- per lot that can beirrigated. We do an
13 if wewere to leave the membrane-based plant. 13 odd-even watering cycle, depending on your address.
14 Q. Okay. Could | have you pull up Exhibit 1. 14 And then we also requireit to be hours
15 | think it might bein one of those binders up there. 15 between 8:00 p.m. and 10:00 am. are the allowable
16 And thisisthe Surface Water Coalition expert report. 16 water irrigation times periods. And beyond that, the
17 1 don't think you've seen the full expert report 17 mayor would have executive privilege to ingtitute
18 before. But if you could turn to the third to the last 18 further measuresif needed.
19 page. 19 Q. Okay. Sothe City of Bellevue hasthe
20 A. Okay. 20 authority to require residential compliance with
21 Q. Doesthat -- at the very bottom it says 21 restrictions on outdoor water use if you needed it?
22 "City of Bellevue." 22 A. Yes, wedo.
23 Do you see that paragraph? 23 Q. Andinfact, you've actualy implemented a
24 A. Yes, | do. 24 voluntary program in recent -- in the recent past.
25 Q. Haveyou seen that paragraph before? 25 Could you explain that.
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1 A. Yes. Sowhat | mentioned earlier are all 1 Q. And aso the -- you measure the land
2 onour ordinances. Butin 2000 -- it was last year, so 2 application component of that --
3 when we had the dry season, we did have to further 3 A. Yes.
4 execute where we put the City into a quarter system, 4 Q. -- andtherapid infiltration component of
5 where one quarter could operate their odd day, and in 5 that?
6 the morning the other one would be the odd day at 6 A. Yes, dir.
7 night, and then the next day even in the morning, even 7 Q. Do you report those measurements to anyone?
8 inthenight. That reduced the strain on our holding 8 A. Asfar asour IPDES permit, we are required
9 tank so we were sure we had adequate supply for fire 9 to.
10 mitigation or anything like that. 10 Q. And who do you report to?
11 Q. Okay. Andwhen you had the voluntary -- 11 A. The Department of Environmental Quality.
12 that was avoluntary request by the residents? 12 Q. Okay. Soyou don't report those numbersto
13 A. Correct. 13 theldaho Department of Water Resources?
14 Q. And what was your -- roughly your 14 A. There's no requirement for me to do so.
15 compliance rate when you implemented just on a 15 Q. Okay. And in the expert report, Exhibit 1
16 voluntary basis? 16 that you just read dealing with the statement
17 A. | would say 85, 90 percent. We always have 17 pertaining to the City of Bellevue, isthat statement
18 afew outliers. But most people werein compliance. 18 accurate, an accurate representation of what Bellevue
19 Q. Okay. And if the City of Bellevue causes 19 dtated in the Riverside case?
20 injury to other water users or there's a curtailment 20 A. Yes, dr, | believeitis.
21 ordered by the Department of Water Resources, what is 21 MR. FLETCHER: | don't have any further
22 your understanding would happen to the City's water 22 questions. Thank you.
23 rights? 23 THE HEARING OFFICER: Okay. Any other
24 A. Asof right now, with our agreement with 24 cross-examination?
25 the Big Wood Groundwater Management Plan, we are 25 Oh, hold on. After Al. But just making
Page 452 Page 454
1 mitigating so we should not have any curtailments. 1 sureyou had some.
2 Q. Okay. And what's your understanding of 2
3 what would happen if you violated your requirementsin 3 CROSS-EXAMINATION
4 your mitigation plan? 4 BY MR. BARKER:
5 A. Our groundwater rights could be challenged 5 Q. Good afternoon -- isit afternoon already?
6 and curtailed. 6 A. Itisnow.
7 Q. Would the City be able to shut off its well 7 Q. -- Mr. Johnson. Albert Barker for the
8 and comply with any orders from the Department if that 8 South Valley Ground Water District.
9 happened? 9 Just a couple quick questions about the --
10 A. We have full control of our wells, yes. 10 why isit that City of Bellevue asked to intervenein
11 MS. McHUGH: Okay. Nothing further. 11 theRiverside lawsuit that involved this consumptive
12 THE HEARING OFFICER: Any other direct 12 use question? What was your reason?
13 examination? | don't see any. 13 A. | believe the Council, it was for our
14 Any cross-examination? 14 future use and future expansion. |f we do need another
15 Come up, Mr. Fletcher. 15 water right in the future, we want to ensure that we
16 MR. FLETCHER: Just briefly. 16 havethat availability. Andwe don't feel that itisa
17 THE HEARING OFFICER: Okay. 17 municipal usethat's 100 percent consumptive.
18 18 Q. Sodo you have any applications pending for
19 CROSS-EXAMINATION 19 any new water rights?
20 BY MR. FLETCHER: 20 A. No,sir.
21 Q. Mr. Johnson, I'm Kent Fletcher. 21 Q. Do you have any plansto apply for new
22 Y ou mentioned that you measure discharge 22 water rights?
23 from your sewer treatment plant and water going into 23 A. Potentially.
24 the plant; isthat correct? 24 Q. What are those plans?
25 A. Yes, sir. 25 A. We have two large annexations coming in.
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1 Probably will see the applications within the next 1 A. Soenvironmental --
2 year. And then those processes, so, you know, five, 2 Q. --that you're discussing?
3 tenyearsout. 3 A. -- concernswould be, you know, the
4 Q. Sothose new annexations are land that are 4 degradation of the aquifer, so having that recharge
5 dready irrigated? 5 opportunity, overall drier, arid land, which could be
6 A. Yes, sir. 6 firerisk. Soif we can mitigate that.
7 Q. Right. Soyou would require those water 7 Q. Soareyou concerned about degrading the
8 usersor the landowners to bring that water to the 8 aquifer by your rapid infiltration basin discharges?
9 City? 9 A. No. | want to improve the aquifer with my
10 A. Therewill be adiscussion on how best to 10 rapidinfiltration basins.
11 usethose and appropriate those water rights, correct. 11 Q. What about the constituentsin your
12 Q. Aren't you required under law to take that 12 discharge, can you contaminate the aquifer through
13 water and apply it to the land? 13 that?
14 MS. McHUGH: Objection. Legal conclusions. 14 A. No, sir. By thetime we do our treatment
15 Q. (BY MR.BARKER): Do you know if you're 15 and disinfection, our IPDES permit, we are monitoring
16 required? 16 nitrate and ammonialevelsto ensure that werein
17 A. 1 do not know 100 percent. | believe that 17 compliance.
18 thereisapoint in the annexation negotiations that 18 Q. Andyou areaclass A discharge?
19 can be used to discuss what the full use of the water 19 A. Actualy, | believe we are still aclass B.
20 rightsgo to. 20 MR. BARKER: No further questions, Mr. Director.
21 Q. Doesthe City have any rules, guidance, 21 Thank you.
22 ordinances that require people when you annex landinto | 22 THE HEARING OFFICER: Come on up.
23 the City to bring the water with the land? 23 1
24 A. I'mnot 100 percent expert on our 24 I
25 annexations. | don't have an answer for you, sir. 25 1l
Page 456 Page 458
1 Q. Soyou'd haveto ask. 1 CROSS-EXAMINATION
2 Who would you have to ask? 2 BY MR.BAXTER:
3 A. | would ask my planning and zoning or my 3 Q. Itisafternoon. Good afternoon,
4 engineering counsel that assist my planning and zoning. 4 Mr. Johnson.
5 Q. And you're certain whether or not the law 5 A. Good afternoon.
6 requiresyou to do that or not? 6 Q. I'm Garrick Baxter. 1'm one of the
7 MS. McHUGH: Objection. Lega conclusion. 7 attorneys here for the Department of Water Resources.
8 THE HEARING OFFICER: Sustained. 8 And | just want to -- | have afew questions about
9 Q. (BY MR.BARKER): Okay. And soinyour 9 domestic use therein the city of Bellevue.
10 statement to -- in the City of Riverside case you say 10 Ms. McHugh asked you certain questions
11 that "The City's use of municipal wastewater -- of its 11 about curtailments of water rights.
12 treated municipal wastewater is critical to its 12 And | believe your testimony was that if
13 operations, will likely only increase in importance 13 necessary Bellevue could curtail their water rights; is
14 when environmental concernsincrease.” 14 that correct?
15 So what do you mean about environmental 15 A. To meet our daily demand, we could have
16 concernsincreasing? 16 some curtailment, yes.
17 A. If we havea-- if we have effluent that 17 Q. Some curtailment. What would that look
18 can be used to promote and improve the current water 18 like?
19 situation and we're putting it into an RI basin or 19 A. | amnot 100 percent sure. 1'd haveto
20 alowing that to be land app, it provides recharge and 20 look at our maximum daily demand, and it would depend
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opportunities for other users.
Q. But you also say ask about groundwater
levels decline.
So what are the environmental concerns, as

to opposed to water use concerns --
Page 457
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on |ate season and our flows at the spring.

Q. Sothere's some question as to whether or
not the City of Bellevue could curtail their water
rights?

A. Yes, sir.
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1 Q. Okay. Areyou aware of IDWR's policy that 1 like shut off its groundwater well if that was
2 they do not require curtailment of in-house culinary 2 determined to be causing injury to junior users, that
3 usesinadelivery call proceeding? 3 you couldn't physically shut off your well? Or what
4 A. Yes, gir. 4 did you understand that question to mean?
5 Q. Okay. Plumbing systems set up at homes 5 A. If I'm-- the question I'm -- yes, we can
6 within the community of Bellevue to ensure that outside 6 control the point of diversion at the wells. We can
7 domestic use could be curtailed while still allowing 7 turn our wells on and off whenever we need to. That's
8 in-house culinary domestic use? 8 not aproblem.
9 THE HEARING OFFICER: Was that a question? 9 | was thinking the question was more of --
10 MR. BAXTER: Yes. 10 hesaid culinary use and then outside domestic use. So
11 THE HEARING OFFICER: Canyou restateit. 11 we understand that it won't be curtailed in the home,
12 Q. (BY MR.BAXTER): Are plumbing systemsin |12 but outside use we could control through resolution.
13 the homesin the City of Bellevue set up to ensure that 13 Q. Okay. And then your spring source -- if |
14 outside domestic use could be curtailed? 14 understand it right, your spring sourceis afairly
15 A. | would say no. They'real plumbed 15 senior water right; correct?
16 into -- they come from a meter box into the homeowner, 16 A. Correct.
17 or they may have adiversion and a check valve to 17 Q. And so you haven't been subject to yearly
18 prevent backflow from their irrigation systems. But 18 or seasona curtailment of your spring right because
19 they still could do from their home systems irrigate 19 it'snever -- it's not really been out of priority --
20 with hose and sprinkler. 20 A. Correct.
21 MR. BAXTER: No further questions. Thank you, 21 Q. --orcausing injury; right?
22 dir. 22 A. Correct.
23 THE HEARING OFFICER: Redirect? 23 Q. Okay. But you have reduced the amount of
24 Come on up, Ms. McHugh. 24 pumping you're pumping out of your groundwater when yo
25 1l 25 need to, either with regards to voluntary conservation
Page 460 Page 462
1 REDIRECT EXAMINATION 1 of groundwater pumping or this voluntary or necessary
2 BY MS. McHUGH: 2 curtailment -- or | should call it restriction of
3 Q. | wanted to clarify a couple questions. 3 outside water use?
4 First about -- following up on Mr. Baxter's |ast 4 A. Correct. The spring's our primary system
5 question. 5 andthat'sagravity fed. Soit'sin the City's best
6 What he was talking about is whether or not 6 interest to keep the wellsturned off. It's cheaper
7 the City could enforce water restrictions to individual 7 forus. Andthey primarily maintain our fire
8 residents so that they didn't irrigate outside their 8 prevention and mitigation opportunities through the
9 home. 9 summer.
10 A. Yes, wecould enforceit. Andwe could -- 10 MS. McHUGH: Thank you.
11 it would be acivil or misdemeanor. 11 THE HEARING OFFICER: Thanks.
12 Q. And you have an ordinance in place that 12 Any other redirect? | don't see any.
13 doesthat? 13 Any recross?
14 A. Yes 14 MR. FLETCHER: | don't have anything.
15 Q. Andinfact, you have arotation system 15 THE HEARING OFFICER: All right. Thank you,
16 right now where people restrict their outside water 16 Mayor. It sounds like you have a good understanding of
17 use? 17 your public works.
18 A. Correct. 18 THE WITNESS: Thank you.
19 Q. Soit has nothing to do with the plumbing 19 THE HEARING OFFICER: All right. Now we're --
20 intheir home? 20 yeah, go ahead, Mr. Bromley.
21 A. Correct. 21 MR. BROMLEY: Wédll, | wasjust going to ask for
22 Q. Okay. And then the second piece of it, did 22 ahousekeeping clarification when you're all finished.
23 you understand Mr. Baxter when he was asking you about | 23 THE HEARING OFFICER: | was just going to say
24 curtaillment of your water rights, did you understand 24 should we save the remainder of the lay witnesses for
25 that to mean that the City was not able to reduce or 25 after the lunch break? Anyone opposed to that idea?
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1 Okay. So on to housekeeping. 1 Jeff?
2 MR. BROMLEY: Just, yeah, quickly onto 2 THE COURT REPORTER: Y eah.
3 housekeeping. 3 THE HEARING OFFICER: Okay. Go ahead,
4 I think you said at the beginning that you 4 Mr. Bromley.
5 would take officia notice of the records of the 5 MR. BROMLEY: | wasn't trying to cut you off,
6 Department; isthat correct? 6 Al. [ just thought you were done.
7 THE HEARING OFFICER: | believewhat | said is 7 So when | did a search in the Department's
8 through the course of the hearing if | thought of 8 database, what | pulled up were -- there are five of
9 anything that | wanted to take official notice of | 9 them. 22-13886 in the name of Sugar City, 25-14193in
10 would let al of the parties know by the end of the 10 the name of the City of lona, 27-12091 in the name of
11 hearing what those would be. 11 City of Blackfoot, 29-8236 in the name of City of
12 MR. BROMLEY: Okay. 12 American Falls. We heard Mr. Cefalo talk about that
13 THE HEARING OFFICER: Andif | didn't say that, | 13 one. And 36-16592 in the City of Twin Falls, name City
14 that's my position now. 14 of Twin Fdls.
15 MR. BROMLEY: So| think it would be helpful if 15 Those are just the onesthat | pulled up
16 you would take official notice of the pending 16 when | did asearch for from 2000 until present, so
17 application, municipa applications within the 17 over thelast 23 years.
18 moratorium area, because we've heard alot about 18 THE HEARING OFFICER: So I'm going to repeat
19 burdens on the Department. 19 those numbers, and you tell meif | wrote them down
20 When | look in the Department's database, 20 correctly. 22-13886, 25-14193, 27-12091, 29-8236, and
21 what I'm seeing is that there are five pending 21 then 36-16592.
22 applications within the moratorium area. So I'd just 22 MR. BROMLEY: That's correct.
23 ask you to take official notice of the pending 23 THE HEARING OFFICER: Weéll, I'll commit to you
24 applications within the moratorium areas. 24 totake alook at those water rights records and review
25 THE HEARING OFFICER: That'sall pending 25 them and respond to this by the end of the hearing on
Page 464 Page 466
1 applications, or just municipal pending applications? 1 issueone.
2 MR. BROMLEY: That'sjust municipal. 2 MR. BROMLEY: Thank you.
3 THE HEARING OFFICER: Okay. 3 THE HEARING OFFICER: Any discussion?
4 MR. BROMLEY: Just municipa to the municipal 4 Yeah. Go ahead, Mr. Fletcher.
5 question. 5 MR. FLETCHER: | just had aquestion. Onthe
6 THE HEARING OFFICER: And that's within both 6 first one you read, the 13886, which city was that?
7 moratorium boundaries? 7 THE HEARING OFFICER: Sugar City, | believe.
8 MR. BROMLEY: Correct. 8 MR. BROMLEY: Sugar City, yes.
9 THE HEARING OFFICER: I'll take that under 9 MR. FLETCHER: Thank you.
10 consideration. 10 THE HEARING OFFICER: So when we do come back
11 MR. BROMLEY: Okay. 11 from break, are we then going to follow the order of
12 THE HEARING OFFICER: Any other discussionon | 12 lay witnesses that was submitted through that e-mail
13 that topic? 13 thread, which would be Levi Adams with the City of
14 Yeah. 14 Pocatello. That'smy notes. Yeah.
15 MR. BARKER: It would be appropriate for 15 MR. BRICKER: | believe so.
16 Mr. Bromley to identify what those are, rather than 16 THE HEARING OFFICER: Okay. And then sothe
17 just armwaiving and saying "l want you to take notice 17 list of lay witnesses | have, and I'll just work
18 of al pending applications." We need to know what the | 18 throughthis. It'snot very long. I'd like to confirm
19 water right numbers are, application numbers are. 19 that'sall of them. But Mr. Levi Adams with Pocatello.
20 MR. BROMLEY: So-- 20 Ms. Cathy Cooper with Veolia. Boise, there has not
21 MR. BARKER: Soif we could have that 21 been anyoneidentified at thistime.
22 information, it would be alot easier for usto respond 22 Do we anticipate, Mr. Lawrence, that anyone
23 to that request. 23 from the City of Boise will be here?
24 MR. BROMLEY: When -- 24 MR. LAWRENCE: We will not be calling anyone
25 THE HEARING OFFICER: Did you hear all of that, | 25 from the City of Boise or from Veolia. So Ms. Cooper
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1 will not testify. 1 LEVI ADAMS,
2 THE HEARING OFFICER: Okay. Mr. Brian Yeager| 2  having been called as awitness by the municipal
3 with City of Hailey? 3 providersand duly sworn, testified remotely as
4 MR. LAWRENCE: Yes. 4 follows:
5 THE HEARING OFFICER: We've heard from 5
6 Mr. Johnson. 6 THE HEARING OFFICER: Okay. Canyou please
7 Mr. Chris Fredericksen with City of Idaho 7 state your full name and address for the record.
8 Fals? 8 THE WITNESS: Levi Adams. My work addressis
9 MR. HARRIS: Yes, hewill testify at this 9 10733 North Rio Vista Road in Pocatello, Idaho.
10 hearing. 10 THE HEARING OFFICER: All right. Areyou ready,
11 THE HEARING OFFICER: Mr. Ivan McCracken, City11 Mr. Adams?
12 of Heyburn? 12 THE WITNESS: Yes.
13 MR. BROMLEY: Hewill not be testifying. 13 THE HEARING OFFICER: Go ahead.
14 THE HEARING OFFICER: Okay. And | think you |14
15 already said; isthat right? 15 DIRECT EXAMINATION
16 MR. BROMLEY: | did. That's correct. 16 BY MR. BRICKER:
17 THE HEARING OFFICER: Mr. Devin Mackey with | 17 Q. All right. Good afternoon, Mr. Adams.
18 Wellsprings. 18 Can you please tell us where you currently
19 MR. BROMLEY: Will aso not be testifying. 19 work.
20 THE HEARING OFFICER: Okay. That's everyone on 20 A. | currently work for the City of Pocatello
21 my list. 21 wastewater treatment plant.
22 Am | missing anyone? 22 Q. Andwhat isyour position there?
23 All right. So welll pick up with those lay 23 A. | am the superintendent of the treatment
24 witnesses this afternoon. Let'stry to be back here at 24 plant.
25 1:30, let's say. 25 Q. How long have you worked for the City of
Page 468 Page 470
1 MR. FLETCHER: Before we leave. 1 Pocatello?
2 THE HEARING OFFICER: Okay. 2 A. | have worked for the City of Pocatello for
3 MR. FLETCHER: If those lay witnesses get done 3 24 years.
4 midafternoon or whatever, where do we go from there? 4 Q. And how long have you worked with
5 Areyou going to put on Jennifer, then, start the -- 5 wastewater?
6 MR. BAXTER: Well, if we're switching issues. 6 A. Probably 22 of those 24 years.
7 We're starting with Greg Sullivan on the second issue. 7 Q. Can you describe your education and
8 MR. FLETCHER: So iseverybody on board with 8 training for your position.
9 that, then? 9 A. | have ahigh school diplomaand some
10 MR. BARKER: Withwhat? Starting with Sullivan | 10 college credits, focusing mainly on engineering, and
11 thisafternoon? 11 thenthe 22 years of experience, along with all of the
12 THE WITNESS: | think we can go off the record. 12 continuing education that goes along with that.
13 (Lunch recess) 13 Q. Sodo you have any credentials or licenses?
14 THE HEARING OFFICER: Good afternoon. Itis |14 A. | do. | have aclassfour wastewater
15 1:33 p.m. on October 17th. We're going to continue 15 treatment license from the State of 1daho.
16 with examination of our lay witnesses. 16 Q. How long have you been in your current
17 Mr. Levi Adams, thanks for joining usin 17 position?
18 thishearing. Can you hear me okay? I'm the presiding 18 A. Fiveyears.
19 officer, Mr. Weaver? 19 Q. Andwhat are the duties and
20 LEVI ADAMS: Yes, | can. 20 responsibilities of that position?
21 THE HEARING OFFICER: Okay. Beforel turnyou | 21 A. My duties are involved with the supervisory
22 over to Mr. Bricker for examination. 22 of al of the -- al of the activities of the plant,
23 Il 23 that isall the wastewater treatment, aslong -- as
24 I 24 well asthe collection system and al of our
25 I 25 pretrestment inspections and systems as well.
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1 Q. What has your involvement been in this 1 commercial users?
2 proceeding? 2 A. All of that water is then gathered into our
3 A. I've had afew meetings that started with 3 collection systems and delivered out here to the
4 the attorneys with the City of Pocatello. And mostly 4 treatment plant.
5 with gathering of information for them. 5 Q. Can you describe generally what the
6 Q. And did that -- when did that begin, more 6 collection process entails, how big of an areathat it
7 orless? 7 covers.
8 A. That began approximately April of this 8 A. Yeah. The City of Pocatello's collection
9 vyear. 9 system isthroughout the boundaries of the city of
10 Q. Great. Now, canyou please turn to 10 Pocatello. The water then is collected through a
11 Exhibit 301, which isthe Amended Snake River Basin 11 seriesof pipesand lift stations whereit's
12 Order? 12 transferred out here to the treatment plant.
13 A. Okay. 13 Q. And does the treatment plant collect
14 Q. Have you seen this document before? 14 wastewater from any other sources?
15 A. | have. 15 A. Wedo. We collect water from the City of
16 Q. Pleaseturn to page 28. 16 Chubbuck, aswell as Great Western Mulching, which has
17 A. Okay. 17 aculinary well that they use for their process water,
18 Q. Do you see the sentence at the top of the 18 but the City does provide some water for its-- |
19 pagethat says, quote, "Applications for municipal 19 believeits bathrooms and other facilities.
20 water use and for domestic use from community water 20 Q. Great. Now, please turn to Exhibit 328.
21 systems shall be considered fully consumptive,” end 21 A. Okay.
22 quote? 22 Q. Have you seen this document before?
23 A. |do. 23 A. Yes, | have.
24 Q. Does Pocatello fully consume the water that 24 Q. Canyou describewhat it is.
25 itdiverts? 25 A. Thisisour NPDES permit. That isthe
Page 472 Page 474
1 A. No, it doesn'. 1 permit that allows usto discharge water from the City
2 Q. Why not? 2 of Pocatello into the Portneuf River.
3 A. Because the water that isnot used is 3 Q. Isthat the exclusive way that the City of
4 discharged to the wastewater treatment plant. And of 4 Pocatello disposes of its treated wastewater?
5 course, then, we treat that water and discharge it to 5 A. Yes. It'sthe-- we are approved to
6 the Portneuf River. 6 discharge water at one point into the Portneuf River.
7 Q. And where does Pocatello's water supply 7 And that's how we discharge all of the effluent that
8 come from, to your knowledge? 8 comesthrough the treatment plant.
9 A. Tomy knowledge, the -- | believe all of 9 Q. What does the NPDES permit require the
10 the water comes from groundwater wells. 10 wastewater treatment plant to do?
11 Q. That are operated by the City of Pocatello? 11 A. The permit requires usto treat the
12 A. Yes. All of the City of Pocatello's 12 wastewater to a certain set of standards that meet both
13 municipal water supply isal operated by the City of 13 nutrient and suspended, as well as bacterial content
14 Pocatello. 14 that have to reach a certain level before we can
15 Q. Great. Andtowhom doesthe City of 15 dischargeit to the City -- or to the Portneuf River.
16 Pocatello deliver that water? 16 Q. Sothat isthe water quality aspect of it.
17 A. The City of Pocatello delivers water to all 17 Are there any water quantity aspects of the
18 of itsresidents, aswell asits commercial and 18 permit?
19 industrial users. 19 A. Thereisno quantity aspectsfor the
20 Q. Aswell as parks, perhaps? 20 permit. Thereisadesign capacity built into it,
21 A. Itdoes. Aswell asirrigation for parks 21 whichishow alot of the monthly and weekly lows are
22 and golf courses, which are owned by the City of 22 calculated, based off of that design capacity. But
23 Pocatello aswell. 23 thereisno limit to how much water we can discharge to
24 Q. Great. Sowhat happensto the water that 24 the Portneuf.
25 isdelivered but not consumed by those residential and 25 Q. What isthat design capacity?
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1 A. Right now in this permit the design 1 measurements. We gather both daily, weekly, and
2 capacity isat 12 million gallons per day. 2 monthly calculations from that, or instantaneous flow
3 Q. Great. Can you describe what the treatment 3 aswdll.
4 process entails. 4 Q. Great. Now, please turn to Exhibit 330.
5 A. Yes. The City of Pocatello treatment plant 5 A. Okay.
6 isan enhanced biological nutrient removal plant. We 6 Q. Haveyou seen this document before?
7 tart at the beginning of the plant where there is some 7 A. Yes. Thisisthe monthly total flow
8 physical removal of all of the debris, followed by 8 calculationsthat | had some staff gather for City of
9 primary clarifications where the mgjority of the solids 9 Pocatello attorneys.
10 areremoved and sent to a sidestream process of 10 Q. Say that again, please. Can you say that
11 anaerobic digestion. 11 again, please. Canyou hear me?
12 The water then goes through our secondary 12 A. Forme? I'msorry. | heard apersonin
13 treatment, which is the enhanced biological removal. 13 the background. | thought you were asking him.
14 Following that we go to some multimedia 14 Q. No, no.
15 filtration where alum and palmer [phonetic] is added to 15 A. No, | apologize. These are the monthly
16 help us meet the phosphorus limits of our permit, 16 totalizer flowsfrom 2018 to 2023 that | had staff
17 followed by UV disinfection whereit's then discharged 17 gather for the City of Pocatello's attorneys.
18 into the Portneuf River. 18 Q. Soitwas prepared under your direction?
19 Q. Arethereany uses of the water that comes 19 A. Yes
20 into the treatment plant aside from what is discharged 20 Q. Great. And how much water does the
21 totheriver? 21 wastewater treatment plant discharge to the Portneuf
22 A. Wedo. Thereissome minor usesfor 22 River on average?
23 irrigation of the plant grass, as well as some small 23 A. Onadaily averageit's between 6 1/2 and
24 amounts used for like seal water on some of the pumps. 24 7 million gallons.
25 Q. How do those volumes of water compare to 25 Q. Hasthat amount changed in your tenure?
Page 476 Page 478
1 thevolumes of water that are discharged to the 1 A. ltredly hasn't. It'sbeen afairly
2 Portneuf? 2 consistent flow over the last 20 years.
3 A. Very minuscule. It'savery small 3 Q. Hasthere been any noticeable trendsin the
4 percentage, if you could even calculate it. 4 volumes discharged?
5 Q. Soyou said that the City dischargesinto 5 A. No, it hasn't. The population has gone up,
6 the Portneuf River. 6 but the volumes have stayed the same, mainly dueto,
7 Can you describe what the structure looks 7 you know, the assumptions of the low-flow toilets or
8 like. 8 the low-flow showerheads and things like that. But
9 A. Itis. There's--it'scaled astep area 9 it'sbeen afairly consistent flow for the last 20-plus
10 of the flume down -- or step area down at the end of 10 years.
11 thepipe, anditis-- that pointintheriveris 11 Q. How about any fluctuations throughout the
12 called out within our NPDES permit. 12 year?
13 Q. Hasthat discharge point or the method by 13 A. We do have some occasional high pointsin
14 which you dispose or discharge of that treated 14 flow. A lot of that is due to severerain events where
15 wastewater changed in your tenure? 15 the streets get flooded and you get infiltration of
16 A. No. It'sawaysbeen at that same point. 16 that rainwater in through the manholes themselves. We
17 Q. And the discharges can be measured; 17 will see very high spikes, but it's rare occasions.
18 correct? 18 You know, two, three times ayear maybe at the most.
19 A. Correct. After the UV disinfection we have 19 Q. And outside of those few events, isthe
20 aParshall flume which measures what we are discharging | 20 daily discharge volumes pretty consistent?
21 to the Portneuf River, and those are the numbers that 21 A. Very consistent, yes.
22 wereport back to DEQ, asfar as our flow. 22 Q. If requested, could the wastewater
23 Q. And doesit have the ahility to measure 23 treatment plant provide discharge data?
24 continuously? 24 A. Yes, wecan. Itwouldjust al be amatter
25 A. Itdoes. We do take continuous 25 of what data you wanted and how much.
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1 Q. And that data could be at multiple time 1 aswhere the wastewater could go?
2 steps? 2 A. Yeah. There'saways-- there'salot of
3 A. ltcanbe. It'swhatever you like. We can 3 different options. But it al depends on the time and
4 putitin math data. We can graph it for you. | mean 4 the dedication to do that, as well as how you would
5 thedataisright there. It's grabbed -- it's grabbed 5 finance these particular options.
6 by an operator daily, but it is kept continuously. The 6 Q. Yeah. What are the key limitations that
7 flow meter readings on the Parshall flume are taken 7 are hindering such a change?
8 every five seconds, so it's avery consistent or 8 A. Thefirst would be you'd have to get the
9 continuous process. 9 correct permitting through DEQ and the approval of DEQ
10 Q. Could you turn around that data rather 10 inand of itself. They would add much stricter limits
11 quickly? 11 to what we were treating, and as well as the cost to do
12 A. Yes. It would just be a matter of getting 12 all those things.
13 it off the computer. 13 There isthe cost of treating the water to
14 Q. Great. And Pocatello aso has a biosolids 14 those stricter limits. There's the cost of conveying
15 management program; right? 15 thewater to wherever the final use would be. We are
16 A. Wedo. Weland-apply our biosolids at 16 outside of thecity, so it would be afairly lengthy
17 severd pieces of farmland that the City of Pocatello 17 pipeline to move that water back into the city to have
18 owns. 18 abeneficial use.
19 Q. How does the biosolids program work in 19 It al can be done, but it would take alot
20 conjunction with the discharge of the wastewater? 20 of timeand alot of money to get al of that taken
21 A. ltisaseparate process. The biosolids -- 21 careof.
22 or the solids are treated in anaerobic digesters, and 22 Q. And how long of aprocess do you think that
23 then that gets discharged into a storage holding lagoon 23 would be from start to finish?
24 where the solids are continualy to -- concentrated. 24 A. If we had aplan right now. It would be --
25 And the water itself then comes off of the 25 you know, it would probably be between five and seven
Page 480 Page 482
1 top and goes back to the head of the treatment plant 1 years before we ever started implementing, actualy
2 whereit istreated and then discharged to the Portneuf 2 discharging the water in that sort of beneficial use.
3 River. 3 You have get -- like | said, you have to
4 At certain times of the year after harvest, 4 get the permitting approved through DEQ. Y ou would
5 we dredge those solids off of the bottom of the storage 5 haveto get the engineering done to finalize whatever
6 lagoon and land-apply them in aliquid form, which is 6 sort of treatment process to meet those new
7 about the consistency of 4 1/2 to 5 percent solids. 7 regulations. And then of course construction of the
8 Q. Great. Now, looking forward, does 8 building and then being able to financeit. You have
9 Pocatello currently have any formal plans to change the 9 to find the money to be able to do these projects.
10 method by which it disposes of its wastewater? 10 MR. BRICKER: Okay. | think that'sall the
11 A. We have no formal plansright now to change 11 questions| have for Mr. Adams.
12 theway we discharge our effluent. 12 THE HEARING OFFICER: Okay. Any
13 Q. Arethere any plansto recycle and reuse 13 cross-examination of Mr. Adams?
14 wastewater? 14 Mr. Adams, unfortunately, | think based on
15 A. There'snoformal plansright now. 15 the configuration of the technology, you're not going
16 Q. What are some of the reasons why Pocatello 16 to beableto view the other witnesses [sic] that will
17 would make any changes to its wastewater operations? 17 be questioning you.
18 A. There'sacouple different drivers, whether 18 THE WITNESS: That'sfine. I'll do my best
19 that isaCity Council recommendation, if that's 19 here.
20 something that they would like to do, whether it's -- 20 THE HEARING OFFICER: Okay. Go ahead,
21 the water becomes valuable enough that it would justify 21 Mr. Fletcher.
22 the cost to reuse that water within the city, whether 22 MR. FLETCHER: Thank you.
23 it'sthroughirrigation or through land application on 23 1
24 farmfields or back to direct culinary use. 24 |l
25 Q. Sothere'safew different options asfar 25 1l
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1 CROSS-EXAMINATION 1 MR. FLETCHER: Okay. Thank you.
2 BY MR. FLETCHER: 2 THE HEARING OFFICER: Okay. Mr. Thompson?
3 Q. Mr. Adams, I'm Kent Fletcher. | represent 3 MR. THOMPSON: Nothing.
4 Minidoka Irrigation District and American Falls 4 THE HEARING OFFICER: All right. Nothing from
5 Reservoir District 2. | just have a couple of 5 Mr. Baxter.
6 questions. 6 Any redirect?
7 Y ou had mentioned that you do some 7 MR. BRICKER: No, no redirect.
8 measuring. 8 THE HEARING OFFICER: All right.
9 Can you explain again what measurements you 9 MR. BRICKER: Thank you, Mr. Adams.
10 take concerning water coming out of your wastewater 10 THE HEARING OFFICER: Y eah, thank you for
11 treatment plant. 11 joining us. | think you're free to go.
12 A. Yeah. It's morethan some measuring. It's 12 THE WITNESS: All right. Thank you.
13 a-- we have aParshall flume at the end of the -- 13 THE HEARING OFFICER: Next up would be Mr. Brian
14 &fter the UV disinfection, which isthe final step 14 Yeager with the City of Hailey.
15 beforeit's discharged into the Portneuf River. That 15 Good afternoon, sir.
16 Parshall flumeisavery accurate measurement, and 16 BRIAN YEAGER: Good afternoon.
17 that'swhat we useto report all of those numbersto 17
18 DEQ. 18 BRIAN YEAGER,
19 Q. Okay. And do you report anything -- any of 19  having been called as awitness by the municipal
20 those numbers to the Idaho Department of Water 20  providersand duly sworn, testified as follows:
21 Resources? 21
22 A. No. 22 THE HEARING OFFICER: All right. Please be
23 Q. Wereyou involved at al in the Riverside 23 seated.
24 case? Areyou familiar with that? 24 State your full name and address for the
25 A. | amnot familiar with that. 25 record.
Page 484 Page 486
1 Q. Okay. I'm going to read you a quote that 1 And then you can get going.
2 was contained in our expert report that was under the 2 THE WITNESS: Brian Y eager, public works
3 heading of "City of Pocatello." And it says, "The City 3 director, City of Hailey. Work address, 115 South Main
4 anticipate it will be faced with additional and 4 Street, Hailey, |daho.
5 expensive treatment requirements in the future. It has 5 MR. LAWRENCE: Thank you, Mr. Director.
6 begun to consider land application or other 6
7 arrangements with nearby water users that would allow 7 DIRECT EXAMINATION
8 ittoavoid expensive new treatment technologies.” 8 BY MR. LAWRENCE
9 Does that sound accurate to you? 9 Q. Good afternoon, Mr. Y eager.
10 A. Anything in wastewater is expensive. 10 Could you please -- | know you just stated
11 Whether we're treating to what the standards are to 11 your name and position. Could you pleasetell us, you
12 dischargeto theriver or whether we're treating it to 12 know, what you do for the City of Hailey.
13 reuse. It'sall amatter of what decisions need to be 13 A. Sure. I'mthe public works director for
14 made. 14 the City of Hailey. | oversee the water, wastewater,
15 | can give my expert input to the City 15 streets, parks and facilitiesdivisions. I've been
16 Council, but if the City Council does not want to do 16 with the City of Hailey for approximately five years.
17 reuse, well, then we'll pay to go to theriver. If 17 Prior to that | was a consulting engineer
18 they decided they want to spend the money to do reuse, 18 for the City of Hailey for approximately 23 years. I'm
19 well -- we'll go that direction. Wastewater isan 19 licensed as both a professional engineer and
20 expensiveindustry. 20 professional land surveyor, although my testimony today
21 Q. IstheCity currently looking at reuse 21 isasalay witness.
22 options with nearby water users? 22 Q. Can you describe what your duties and
23 A. Nothing formal. There's always, you know, 23 responsibilities with respect to water production --
24 discussionsand ideas. But nothing of any substance 24 municipa water production and wastewater treatment and
25 right now. 25 discharge are for the City of Hailey?
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1 A. | oversee each one of my division managers. 1 And then we flip on the wells as needed to
2 Oneiswithin water. Oneiswithin wastewater. | 2 augment that water supply.
3 provide them guidance on how to operate or, you know, 3 Q. Andyou'realso -- | think you testified
4 make sure the City Council's goals are met and the 4 aready you're familiar with Hailey's wastewater
5 product is adequately delivered to the City, although 5 treatment and disposal system; isthat correct?
6 I'mnot intimately familiar with the very fine nuances 6 A. Yes.
7 of some of their individual workday efforts. 7 Q. Arethere any other inputs to that
8 Q. Just for, you know, everyone's edification, 8 wastewater treatment facility, other than from City of
9 how largeisthe City of Hailey? What'sthe 9 Hailey's municipal use?
10 population? 10 A. With the exception of mgjor storm
11 A. It'sjust under 10,000 people and just 11 infiltration during spring storms, which we try to keep
12 under 4 square miles. 12 out of our system, the City of -- the potable water is
13 Q. Okay. Could you please turn -- and there 13 theonly input into that wastewater system.
14 should be an exhibit binder in front of you, or 14 Q. And do you track the inflows into that
15 severd -- to Exhibit 337. 15 wastewater treatment facility?
16 THE HEARING OFFICER: | think it's going to be 16 A. Certainly.
17 inthisone[indicating]. 17 Q. And aso thedischarge?
18 THE WITNESS: Thank you. Okay. 18 A. Yes
19 Q. (BY MR.LAWRENCE): Haveyou seen this 19 Q. And where does the facility discharge to?
20 before? 20 A. TheBig Wood River.
21 A. Yes 21 Q. And when you track the inflow and discharge
22 Q. Canyoutell uswhat thisis? 22 quantities, are those on adaily basis, monthly basis,
23 A. It'salist of the water rights held within 23 or continuous?
24 the City of Hailey for municipal water rights. 24 A. Continuous.
25 Q. Thesearejust municipal water rights for 25 Q. And do you currently -- does the City of
Page 488 Page 490
1 the City; correct? 1 Hailey currently land-apply any of its treated
2 A. That's correct. 2 effluent?
3 Q. And the City does have additional water 3 A. No.
4 rights, but these are just municipal ? 4 Q. Doesit currently have any rapid
5 A. That iscorrect. 5 infiltration basins?
6 Q. Okay. Do you track the production of water 6 A. No.
7 under these water rights? 7 Q. Soal of the wastewater that inflows to
8 A. Yes 8 thetreatment plant is currently discharged to the Big
9 Q. From all sources? 9 Wood River?
10 A. Yes. 10 A. Correct. 100 percent of our discharge goes
11 Q. Andisthat doneon adaily basis? hourly? 11 tothe Big Wood River.
12 monthly? 12 Q. Could you please turn to Exhibit 344.
13 A. Basically on acontinuous basis, and then 13 A. Okay.
14 reported quarterly to IDWR. 14 Q. And can you please describe what this
15 Q. And you have several sources of supply. 15 exhibit shows.
16 Can you please describe those. 16 A. Thisisatabulation spreadsheet that shows
17 A. The City supply systemis primarily 17 production of al City sources combined for each month
18 composed of either a spring house or municipal wells. 18 for fiveyears. And it aso hasthe monthly discharge
19 So we have severa wells spread around the city that we 19 to theriver from the wastewater treatment plant for
20 pump out of whenever we need to. But our primary 20 each month for five years, and a comparison of the net
21 source of water is Indian Creek Springs, and that is 21 difference between those.
22 theonethat we utilizeto its full extent because, as 22 Q. And thistable does not account for any
23 dstated earlier by some of the other cities, spring 23 system losses; isthat correct?
24 water is cheaper and more effective to get to the city 24 A. That'scorrect. Thistable--
25 than anything else. 25 mathematically it could be derived by the difference
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1 from production versus discharge. But the system 1 heading "Hailey"?
2 losses would also be included in consumption. 2 A. Onpagel,yes, | have.
3 So you're correct. 3 Q. My binder says"page 2." Oh, | see.
4 Q. Okay. 4 A. Yeah, page2of 4 or -- yeah. Yes, | have.
5 A. Therée's no specific system lossidentified 5 Q. Okay. Great. Do you agree with this
6 inthetable. 6 description of the City of Hailey's summary of water
7 Q. Okay. But there are system losses, you 7 use and wastewater effluent disposal?
8 understand? 8 A. Yes
9 A. For sure. 9 Q. Anythingtoaddor...
10 Q. And those system losses infiltrate back 10 A. No.
11 into the ground? 11 Q. Thank you.
12 A. Yes. 12 Does Hailey have any plans for changing its
13 Q. Okay. And the quantities for those system 13 wastewater treatments or disposal methods?
14 losses have not been ascertained yet, have they? 14 A. Wedo have plans for changing our treatment
15 A. Correct. 15 methods. Currently right now the wastewater treatment
16 Q. IstheCity of Hailey working on trying to 16 planisan SDR sequence and batch reactor. And we do
17 figure out what those losses are? 17 plan within the next five years or so to convert it to
18 A. Yes 18 amembrane bioreactor for better removal of the
19 Q. If you could please turn to Exhibit 308. 19 controlled substances under our NPDES permit.
20 A. Okay. 20 And | believe -- what was the second
21 Q. Haveyou seen this before? 21 portion of your question?
22 A. Yes. 22 Q. Disposal. Treatment and disposal.
23 Q. And do you understand that thisis 23 A. Disposa iscontinued to -- is planned to
24 Mr. Sullivan's summary of average annual water useand | 24 continue asis, but we have evaluated trying to do some
25 consumptive use for the municipal providersinvolvedin | 25 limited land application for a couple City parks.
Page 492 Page 494
1 thisproceeding? 1 Q. Would that land application eliminate the
2 A. Yes 2 need to discharge to the river?
3 Q. Andinthisexhibit it assumes a system 3 A. Notat al. Theland application for the
4 lossof 10 percent. 4 City parks that were currently looking at is minor
5 Do you see that? 5 compared to the total acreage we would need. So we
6 A. Yes 6 will till be discharging a significant volume to the
7 Q. It'spossible, isn't it, that the City of 7 river.
8 Hailey's actual system losses are greater than that? 8 Q. And arethere any additiona plansto
9 A. Yes 9 change the disposal methods?
10 Q. Would you expect that they are greater than | 10 A. No.
11 that? 11 Q. What'sthe timing of this potential land
12 A. We're not completely certain what our 12 application for parks and open spaces?
13 system losses are right now. We do believe that 13 A. | would say it'sin the two to ten-year
14 they're probably greater than 10 percent. But were | 14 range.
15 still trying to quantify those. And those system 15 Q. And how long have you been working on that?
16 losseswould be basically within the pipelines, 16 A. Three, maybe four years. We currently have
17 fittings, so forth. Basically they don't come 17 the treatment ability for class A water that will be
18 aboveground. 18 coming online soon, but we have no distribution system
19 Q. If you could turn to Exhibit 311, which 19 in place to send the water out.
20 should bein the very same binder. 20 Q. And so constructing awhole separate
21 Have you seen this before? 21 distribution system will be a--
22 A. Yes 22 A. Quite expensive, and it's at the discretion
23 Q. And on page 2 of this exhibit there'sa 23 of City Council. I'm not sureif it's economically
24 heading. It says, "Hailey." 24 feasible, so we may not actually get there either.
25 Have you read that paragraph under the 25 Q. Doesthe City of Hailey have any plansto
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1 reuse and recycle their treated wastewater to 1 you, Mr. Yeager.
2 extinction? 2 THE WITNESS: Thank you.
3 A. No. 3
4 Q. Looking back at Exhibit 337, the list of 4 CROSS-EXAMINATION
5 the City of Hailey municipal water rights. 5 BY MR. THOMPSON:
6 Y ou mentioned that some of the supply's 6 Q. Mr. Yeager, I'm Travis Thompson, an
7 from Indian Creek Spring; isthat correct? 7 attorney for A&B Irrigation District and other entities
8 A. Thatiscorrect. 8 inthisproceeding. | just have afew questions.
9 Q. And Indian Creek Spring istributary to 9 A. Okay.
10 Indian Creek, which istributary to the Big Wood River; 10 Q. Could you turn back to Exhibit 308.
11 isthat correct? 11 Y ou said you're familiar with that table;
12 A. Correct. Thereactualy isno surface 12 isthat correct?
13 connection between Indian Creek and Big Wood River. 13 A. 308?
14 Q. Okay. Doesit sink beforeit gets to the 14 Q. Yes.
15 Big Wood River? How doesthe -- 15 A. Okay.
16 A. Yeah, itjust sinks, goesinto the ground. 16 Q. And you've reviewed this table before?
17 Q. Okay. Hasthe City ever placed any 17 A. Yes.
18 restrictions onits citizens water use? For example, 18 Q. Canyou generally describe, at least for
19 restriction on residential irrigation. 19 the City of Hailey, what this represents?
20 A. Certainly. Many. 20 A. Thisrepresents acalculation of what the
21 Q. Canyou describe some or al of them? 21 consumptive useis understood to be based on Spronk
22 A. Similar to Bellevue. | guesswithin the 22 Water Engineering, Mr. Sullivan.
23 Big Wood River Valley, Hailey has actually been, | 23 Q. Andthat estimate, isthat 47 percent?
24 would say, the lead in trying to address conservative 24 A. | believethat'sthe case, yes.
25 water use. We have odd-even day restrictions. Wehave | 25 Q. And you could turn over to Exhibit 344. It
Page 496 Page 498
1 timeof day restrictions. We have maximum lot size 1 may bein the other binder.
2 restrictions. We have avery aggressive tiered water 2 A. Okay.
3 rate structure to encourage conservation so that the 3 Q. Andwasthisatable that you created?
4 more water you use the higher the price per gallon is. 4 A. Primarily, yes.
5 Several things along those regards. 5 Q. Andit'sasummary of monthly water
6 Then we a so have where we will go out and 6 production from wells, spring sources.
7 hang door flyers on people's doorsiif they're violating 7 Isthat all City water supply --
8 any of those restrictions, and we'll impose fines and 8 A. Yes
9 pendtiesif they continue to do so. So we have 9 Q. -- compared to your dischargeto the river?
10 restrictionsin place, and we police them. 10 A. Yes.
11 Q. Soit'snot avoluntary program, it's 11 Q. And looking at that, would you agree that
12 enforced? 12 2022 about 20 percent of the water that was pumped or
13 A. It'svoluntary if you don't want to get 13 diverted from the spring sources was discharged to the
14 fined. 14 Big Wood River?
15 Q. And so there's probably a pretty good 15 A. Yeah-ish.
16 compliance rate? 16 Q. And what'syour estimates on where that
17 A. Yeah, wedo pretty good. Obviously 17 other 80 percent goes?
18 policing any community it's never perfect. We do 18 A. Wehave a-- we have an -- we have lost
19 pretty good. 19 water or nonrevenue water, basically water that's not
20 Q. And | think finaly isit fair to say that 20 being delivered in the system that we're trying to hunt
21 if the Department of Water Resources ordered 21 down, so we're not sure exactly what that quantity is.
22 curtailment of City water use that you would be able to 22 The other part could beirrigation. And
23 actually physicaly shut off the water supply? 23 the other part could basically be -- | mean those would
24 A. Certanly. 24 bethe primary two components.
25 MR. LAWRENCE: That'sal my questions. Thank | 25 Q. Okay. Andyou understand the City hasthe
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1 ability to reuse water and land-apply it; is that 1 A. About ten-and-a-half years with Idaho
2 correct? 2 Fls.
3 A. Weareworking on the ability to do that. 3 Q. Okay. Prior to your position as the public
4 We have -- we are finalizing the treatment capacity for 4 works director, did you work for Idaho Falls in another
5 that, but we do not have a distribution system for it 5 position or positions within the City?
6 yet. 6 A. 1did. | worked asthe City engineer and
7 Q. Do you know how many acres you would 7 also asthe assistant public works director.
8 estimate to land-apply to? 8 Q. During your time with the City -- well, |
9 A. Not very many. 10to 12, maybe. 9 should ask, so how many yearstotal have you worked for
10 Q. Soinyour Exhibit 344 &l that water, the 10 the City?
11 annual production, is either delivered to residential 11 A. I'vebeen with Idaho Fallsfor
12 lots, parks, other spaces, it's al for potable, 12 21-and-a-half years.
13 in-house use and outdoor irrigation for the City's 13 Q. Okay. During your time with the City, has
14 needs; isthat correct? 14 it been your observation that it's experienced
15 A. Plussystem losses, yes. 15 population growth?
16 MR. THOMPSON: Okay. Thank you. 16 A. Yes
17 THE HEARING OFFICER: Mr. Fletcher? 17 Q. Okay. And isthe growth in eastern Idaho
18 MR. FLETCHER: No questions. 18 primarily within cities and municipalities?
19 THE HEARING OFFICER: Any redirect? 19 A. | would say that would be the case.
20 All right. Thank you for coming down. 20 Primarily in the urbanized areasis where we're
21 Appreciate your testimony. 21 experiencing the most growth.
22 THE WITNESS: That was anticlimactic. 22 Q. What are your responsibilities as the
23 THE HEARING OFFICER: Thanks for your testimony. 23 public works director?
24 THE WITNESS: Thank you. 24 A. Sol oversee seven divisions. Those
25 THE HEARING OFFICER: All right. Next up 25 include an engineering group, our geographical
Page 500 Page 502
1 Mr. Chris Fredericksen. 1 information systems, sanitation, streets, wastewater,
2 Hello, sir. 2 water, and anewly formed division in public transit.
3 CHRIS FREDERICKSEN: Hédllo. 3 Q. Okay. And so areyou essentialy the City
4 4 officia who isresponsible for the water and
5 CHRIS FREDERICK SEN, 5 wastewater systemsin the City?
6 having been called as awitness by the municipal 6 A. lam.
7  providersand duly sworn, testified as follows: 7 Q. Could you please just describe briefly your
8 8 educational background and then any certifications or
9 THE HEARING OFFICER: Thanks. Have a seat. 9 licensesthat you have.
10 State your name and address for the record, 10 A. Youbet. I'man|SU graduate. Go Bengals.
11 and we'll get going. 11 | aso have aprofessional engineering license with the
12 THE WITNESS: My nameis Chris Fredericksen. My| 12 State of 1daho and also with the State of Utah.
13 work addressis 380 Constitution Way in Idaho Falls, 13 Q. Okay. I'm going to have you turn -- there
14 Idaho. 14 should be awhite binder -- to Exhibit 334. Or excuse
15 15 me, it will have ablue sheet onit.
16 DIRECT EXAMINATION 16 A. Okay.
17 BY MR. HARRIS: 17 Q. That'sjust kind of anillustrative summary
18 Q. Chris, thanksfor being here today. 18 of the water rights that the City of Idaho Falls
19 How are you currently employed? 19 possesses. And it includes power and municipal rights.
20 A. 1 work for the City of Idaho Falls. 20 Do you seethat list?
21 Q. Okay. And what isyour capacity with the 21 A. |do.
22 City of Idaho Falls? 22 Q. TheCity'sculinary water systemis
23 A. I'mthe public works director. 23 provided water pursuant to the municipal groundwater
24 Q. Okay. And how long have you been the 24 rightson that list; correct?
25 public works director for the City? 25 A. That's correct.
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1 Q. And approximately 128 cfs of groundwater 1 pagethere's aparagraph that begins "When asked about
2 rightsfor municipal purposes; correct? 2 Water District 1 accounting.”
3 A. That'sright. 3 Do you see that?
4 Q. Okay. Could you generally describe how the 4 A. Yeah.
5 City collects and treats its wastewater effluent. 5 Q. Andthere'sasentencein therethat --
6 A. Yeah. For all residential, commercia, and 6 thisisin Mr. Colvin and Mr. Shaw's expert report.
7 industria uses, they generally have sewer connections, 7 And it says, "Without well-established and reliable
8 which they tie to our public system, which consists of 8 return-flow data available in Idaho, it is reasonable
9 around 300 miles of water -- or wastewater collection 9 for IDWR to administer new municipal water rights as
10 piping. | believe we have 40-some lift stations 10 fully consumptive."
11 associated with that as well. 11 So that statement uses the phrase "Without
12 That conveyance system flows that 12 well-established and reliable return-flow data.”
13 wastewater to our wastewater treatment plant located 13 Do you know how long Idaho Falls has
14 immediately adjacent to the Snake River at 4055 Glen 14 measured its effluent outflow?
15 Koester Way. Once it reaches our plant, that runs 15 A. Sol think our wastewater treatment plant,
16 through primary and secondary treatment, followed by 16 the primary system was constructed in 1958, followed by
17 disinfection, before being discharged into the Snake 17 secondary improvementsin 1971. But we have tracked
18 River. 18 those outflows as required based our NPDES permits.
19 Q. Okay. And approximately how much 19 And so | believe we would have data that goes well back
20 wastewater does the City of Idaho Fallstreat and 20 into the past.
21 discharge each day? 21 Q. Okay. And how do they actually measure?
22 A. Approximately 9.7 million gallons per day. 22 What device measures the outflow into the river?
23 Q. Isthat afairly consistent flow? 23 A. Sowe have meters on our inflow and also
24 A. ltis, were pretty similar to the system 24 the outflow to theriver, just to check what those
25 that was described by Pocatello earlier. We do see 25 differencesare. We do use some water similar to
Page 504 Page 506
1 someinfluxes during major storm eventsin eastern 1 Pocatello for our process water in the plant, whether
2 Idaho. But being in the high desert those are very 2 that's cleaning up or those types of things.
3 infrequent. 3 And we do have irrigation of about 6 acres
4 Q. And soyou're able to essentially parse out 4 of landscaping around the wastewater treatment plant as
5 what comes through the stormwater system versuswhat's | 5 well.
6 coming from culinary usesin the city? 6 Q. Okay. And relatively speaking, the vast
7 A. Yeah, based on those average recordings of 7 majority of your water is treated and then discharged
8 our flow. 8 into the Snake River?
9 Q. Soif I domy conversion right, 9.7 million 9 A. Yes
10 galonsis approximately 30 acre-feet per day, correct, 10 Q. And do you believe that that system you
11 that's discharged into theriver? 11 havein placeiswell established and reliablein terms
12 A. I'mgoing to trust your calculation there. 12 of calculating or recording the amount of water you
13 Q. Soover ayear, 365 days, that's about 13 discharge to the Snake River?
14 11,000 acre-feet that's discharged into the river? 14 A. Wedo.
15 A. That soundsright. | know usually we're 15 Q. Okay. Andisthat information easily
16 reporting in gallons. What sticks out in my mind is 16 accessible by you or others within the City?
17 3-and-a-haf-hillion gallonsis the flow that would 17 A. Yes, itis. Itispart of thereporting
18 comein annually into the Snake River. 18 required through our NPDES permit.
19 Q. Okay. I'mgoing to have you turnto -- 19 I will mention the City of Idaho Falls
20 Is the Surface Water Codlition's exhibit 20 current NPDES permit wasissued by EPA. However, as
21 binder up there, Exhibit 1? 21 has probably been mentioned previous to me being here,
22 THE HEARING OFFICER: | think it'sthe small one | 22 the Idaho Department of Environmental Quality now has
23 underneath the one on your right. 23 primacy over these types of issues. And so al of our
24 Q. (BY MR.HARRIS): Soif you could look at 24 reporting actually goesto DEQ.
25 Exhibit 1 and then turn to page 5. And midway downthe | 25 So part of our discharge monthly reporting
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1 iscompleted online. And so all of that information 1 isincluded in the permit.
2 should be available in a database that's accessible by 2 Q. Okay. And justinlooking at the permit,
3 State of 1daho employees. 3 if you could turn to the exhibit's page 6. But the
4 Q. Sol'mactualy going to have you turn to 4 very first thing that the monitoring requirement is
5 your NPDES permit. Look at Exhibit 346. So yeah, put 5 flow.
6 the small bound binder to the side. And then 6 And that's areference to the flow -- the
7 Exhibit 346. 7 measurement of flow from the wastewater treatment
8 And you recognize that document; right, 8 plant; correct?
9 Chris. 9 A. Thatiscorrect.
10 A. ldo. 10 Q. Anditindicatesthat it has to be done
11 Q. Okay. And so the date on this permitis 11 continuously and recorded; is that right?
12 September 20th, 2012. 12 A. That'sright.
13 And so how long is an NPDES permit allowed 13 Q. So how does that measuring device that the
14 for, initially? 14 City has, isit continuously recording the discharge?
15 A. My experience has been generally five 15 A. ltis. Very similar to what was described
16 years. 16 earlier by the City of Pocatello.
17 Q. Okay. And since-- well, how long ago did 17 Q. Okay. What other testing and other
18 DEQ take over primacy for wastewater treatment in Idaho | 18 reguirements does the City have to undertake as part of
19 from EPA? 19 itsNPDES approvals?
20 A. Sothey'vetaken over a number of different 20 A. Soaspart of this, al these parameters
21 processes from EPA, whether that be administration of 21 that arelisted on this particular table, they're
22 the stormwater program, and then also wastewater as 22 listed as areas that we do want to have datathat is
23 well. So that's been phased probably over the last 23 actually sampled and tested for. | believe there's
24 four or five years, is my understanding. 24 over 30 different items here in which we're looking for
25 But in this particular situation | should 25 some of those are very frequent. As mentioned, the
Page 508 Page 510
1 point out this permit was issued in 2012 from EPA. It 1 flow isacontinuouslogging of that data.
2 expiredin 2017. We've been operating on an 2 Other of these items, some of these metals
3 administratively extended permit. 3 and whatnot, they're grab samples that are looked at
4 EPA had, I'm going to say, a huge number of 4 twiceayear. Sothefrequency that's required in some
5 permitsthat needed to be reissued, and unfortunately 5 of those testing for these particular parameters or
6 for DEQ, asthey took that over now they're working to 6 wastewater constituents vary but are detailed within
7 try to bring those existing permits back up to date. 7 this permit.
8 Q. Great. So what work does Idaho Falls have 8 Q. And how many dedicated staff from the City
9 todoin order to receive the NPDES permit approval or 9 of Idaho Falls work for the wastewater treatment plant?
10 approval from DEQ? 10 A. So our wastewater division that handles
11 A. Sogeneraly aswe go through this 11 both wastewater treatment and the collection side, we
12 particular process, we work with a permit writer that 12 have 36 full-time employees.
13 would develop those criteriathat are really 13 Q. Okay. And they assist in the reporting
14 independent to us as a municipality that discharges to 14 requirements that are required under this permit;
15 the Snake River. 15 correct?
16 Every discharge point isreally different 16 A. They do.
17 inthat the water body that they're actually sending 17 Q. And doesthe City even haveits own testing
18 their wastewater to, whether that be a storage pond, an 18 lab for some of this water quality?
19 evaporative pond, asmall creek. So that all weighs 19 A. Wedo. Inorder to get a-- ensure that
20 intowhat is actualy required so that there's no 20 our plant runs effectively and in conformance with this
21 degradation to the receiving body. 21 permit, we have a number of itemsthat are tested for
22 So that permit writer actually works with 22 internally. And then we send -- those items that we
23 the entity that is seeking the permit. There's public 23 can't dointernally, we send those out to outside labs
24 comment involved with that. So that worksthroughthat | 24 for testing.
25 particular process to establish the criteriain which 25 Q. Soisitfair to say that Idaho Fallsis
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1 used to complying with administrative oversight and 1 A. Weredly havenot. As| mentioned
2 reporting requirements? 2 earlier, Idaho Fallsis pretty unique and blessed with
3 A. | wouldsay yes. Soit seemslikethere's 3 avery largeriver that's very clean that runs by it.
4 a--there'skind of an uptake, if you will, in the 4 Tothispoint it's been the most cost-effective means
5 issuance of anew permit as spreadsheets and databases 5 or usto dispose of our wastewater. | don't know what
6 areestablished, enter that datainto. But once that's 6 would make that less so.
7 complete, that's afairly straightforward processin 7 We are also unique in the fact that any of
8 that recording. 8 that water that we put in the river, we also generate
9 Q. Andonething | should ask aswell: The 9 power that also helps serve our residentsin Idaho
10 City treatsits effluent, but does it also collect 10 Fallsaswell.
11 effluent from other entities, local entities? 11 Q. Okay. If for some reason the City wereto
12 A. Wedo. 12 ever directly dischargeits effluent into like a
13 Q. Okay. What are those entities? 13 recharge site, would that be an expensive proposition?
14 A. Wecollect wastewater from the City of 14 What approvals would you have to get in order to make
15 Yukon to the north of Idaho falls and also the 15 that happen?
16 lona-Bonneville Sewer District that existsimmediately 16 A. My understanding would be, as we work with
17 toour east. 17 consultants on these types of issues, is a permit
18 Q. And does the City measure how much effluent 18 similar to what we have as far as that would deal with
19 it receives from those entities? 19 land application.
20 A. Wedo. Wheretheir wastewater enters our 20 But | do believe you're going to be
21 system, we have meters. And that's actually how 21 treating that closer to potable water standards than
22 they're hilled for that service. 22 what we do today. So it's much more cost effective for
23 Q. Okay. Soyou're motivated for that to be 23 usto have that discharge continue to the Snake River.
24 accurate because that's how they're billed for the 24 Q. Andif the City were to land-apply, for
25 service; correct? 25 example, would it also have to treat that water to a
Page 512 Page 514
1 A. Weareindeed. 1 higher water-quality standard?
2 Q. Okay. What would happen if Idaho Falls 2 A. That's my understanding as well.
3 wastewater was determined to be out of compliance with 3 Q. And so based on the City's established
4 the NPDES permit? Could you just describe the process 4 infrastructure and the way it currently treatsits
5 that would happen in that case. 5 wastewater, do you anticipate the City ever changing
6 A. Yeah. Generally that happens with 6 from its current methodology of treating and direct
7 sdf-reporting. We have 24-hour notification to DEQ if 7 discharge water into the Snake River?
8 weareout of compliance. So that would really come 8 A. | suppose-- | suppose "ever" isalong
9 from staff, whether that be from a phone call or 9 time. But | will mention the City of Idaho Fallsisin
10 e-mail. And then that would be followed up in the 10 themiddle of a process of updating our wastewater
11 discharge monitoring reports that are completed 11 facility plan. Thisisaplanning document that guides
12 monthly. 12 our wastewater treatment. It looks a short-term, be
13 So there's awhole section within the 13 that five years, all the way out to a 20-year horizon.
14 permit that deals with compliance. And so dependingon | 14 And that's not part of that study or that evaluation.
15 what those violations may be, different meansto, | 15 Q. Great. And asfar asthe NPDES permit
16 guess, try to address those would be sought. 16 renewal, hasit been your experience that -- whether
17 However, | will just say that it's been my 17 there are any significant or material changesto the
18 experience with the enforcement agencies their primary 18 permit each timeit's renewed?
19 concern iswater quality, and they want to work with 19 A. | would say that's generally the case. It
20 the entity to resolve the issue and move on, as opposed 20 hasalot to do with what technologies have emerged as
21 to being more punitive in nature with fines and those 21 far ashow clean the water can be made as far as some
22 types of the things. 22 of the treatment processes that have came along.
23 Q. Hasldaho Fallslooked at aternative 23 And it also takes alook at the receiving
24  effluent treatment processes, such as land application, 24 water body, if there's been any impairments. Let's say
25 asits primary treatment methodology? 25 phosphorus has became an issue, then perhaps there's
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1 greater restrictions on our discharge of phosphorus to 1 originally came out, our determination or, | guess,
2 that siteaswell. 2 thought process really was that they were referencing
3 Q. Okay. And acouple questionsthat | think 3 the administrative code and that maybe there was a
4 would be helpful heretoo that | didn't mention to you 4 reference to those small community-type 25 users or
5 before. 5 less. But weweren't really sure what the correct
6 But the City's recently undertaken some 6 definition of that term was.
7 conversion projects within the City conversion of 7 Q. Okay. Soasan overal matter, do you
8 groundwater-irrigated golf courses and parks to surface 8 agree with that statement that applications for
9 water; correct? 9 municipal water use are fully consumptive or should be
10 A. That'sright. We do utilize surface water 10 treated asfully consumptive?
11 inall three of our municipal golf courses. Also, | 11 A. | don't agree with that, no.
12 believe the campus of the College of Idaho has been 12 Q. Okay. Why not?
13 converted to surface water. So we continue to look to 13 A. Weéll, for one, | think every one of our
14 those types of mechanismsto help, | guess, take some 14 municipal wastewater treatment plants are different.
15 of the pressure off our deep well usage and not 15 Aswe mentioned, some of the -- some of the things that
16 overutilize that potable water source. 16 aresimilar, but then also that they're different.
17 Q. And so the water for those facilitiesis 17 But as we ook to the water that's
18 not recycled or reused municipal effluent, it's surface 18 availablein those returns, | think it becomes pretty
19 water from variousirrigation districts within the 19 evident that the water is not currently being used to
20 City; correct? 20 extinction.
21 A. That's correct. 21 Q. Okay. Would Idaho Falls be satisfied with
22 Q. Okay. I'm going to have you turn to 22 amended language that ssimply said that municipal
23 Exhibit 301 in the exhibit binder. 1t might bein the 23 applications should be evaluated on a case-by-case
24 other one. Could you turn to page 28. 24 basis?
25 At the top of that page -- and thisis 25 A. Wewould.
Page 516 Page 518
1 primarily what this hearing is about -- there's a 1 Q. Okay. If IDWR required Idaho Fallsto
2 statement in this order issued by the Director that 2 report information to it as a condition of approval for
3 says, "Applications for municipal water use and for 3 amunicipa water right permit, would it be difficult
4 domestic use from community water systems shall be 4 or burdensome, in your opinion, for Idaho Fallsto
5 considered fully consumptive. Applications for 5 accomplish that?
6 domestic purposes from non-community water systems 6 A. No, | don't believeit will. We currently
7 shall be evaluated on a case-by-case basis to determine 7 report to the Department our consumption or production
8 whether the proposed use is nonconsumptive." 8 from each of our 21 wells. So that's an annual figure
9 In your view, based on your experience and 9 that we provide already.
10 familiarity with the City's wastewater treatment 10 So being able to even compare that with our
11 processes, isldaho Fallstreated effluent fully 11 wastewater issue, those are al readily accessible data
12 consumptive? 12 pointsfor the City of 1daho Falls to share with any
13 A. No. 13 State agency.
14 Q. Okay. Why not? 14 Q. Okay. | believe you were here when
15 A. Soit'snot actually evaporated or used to 15 Mr. Cefalo testified earlier this morning about some of
16 extinction. Asl| mentioned, we have 16 the administrative burdens that IDWR could experience
17 9.7 million gallons that are brought back to the Snake 17 if there had to be some follow-up or enforcement of
18 River onadaily basis. 18 conditions with water right permit approvals.
19 Q. Soit's not consumed? 19 Do you recall that testimony?
20 A. Correct. 20 A. |do.
21 Q. And there's sometermsin this -- the two 21 Q. When Idaho obtained primacy over wastewater
22 sentences | read, "community" and "non-community." 22 from EPA several years ago, what process did the State
23 Areyou familiar with those terms at all as 23 engagein to assist in funding the public drinking
24 they're used in the moratorium order? 24 water program?
25 A. No. | think -- | think when this 25 A. Sol saw anumber of presentations on this,
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1 and | don't remember the exact time frame. But | 1 those violations?
2 believe the Department looked at the potential staffing 2 A. | think it'sthe entity really that we're
3 increases that were required to bring each of those 3 working together as two entities to try to protect what
4 different primacy issues back to the State. So with 4 | believeisone of Idaho's greatest resources. And
5 that, they had anticipated staff needs year to year for 5 when we've ran into a problem, we want to identify that
6 | believeit was afive-year period. 6 and bring those entities together and propose
7 Those costs were then shared with all of 7 solutions.
8 theusers. So currently, as an example with the City 8 We felt that partnership even more so as
9 of Idaho Falls, our water customers pay 25 cents 9 DEQ has taken over primacy, you know, in dealing with
10 additionally per month to support the drinking water 10 the EPA and Region 10 in Seattle. | don't think they
11 program. 11 have avery good understanding, perhaps, of local Idaho
12 And then our wastewater customers actually 12 issues. But | do fedl that that's been the case as
13 pay 15 cents per month to help support the wastewater 13 we've worked with our local offices with DEQ.
14 and stormwater work that DEQ now has taken over. 14 Q. I'maware of recent community systems, I'll
15 Q. Inyour opinion, has that worked well to 15 call them, community wastewater treatment systems, that
16 help fund that program? 16 haven't self-reported those violations, and they'rein
17 A. | believeit has. | think nothing's more 17 your neighborhood of the state.
18 frustrating, at least from my perspective, when we have 18 Areyou familiar with any of those
19 unfunded mandates that come. But being ableto sit at 19 entities?
20 thetable and actually talk about how we'll actually 20 A. | believe lsland Park is one of those,
21 stand up these programs and fund them together, | think 21 yeah.
22 that's been avery successful approach that DEQ has 22 Q. Andsoif, you know, someone operating in
23 undertaken. 23 good faith did self-report those, but obviously there's
24 Q. Soif there was an issue with allocation of 24 at least examples of certain entities that don't
25 IDWR staff to address creative new water right permits, 25 operate in good faith, what are the repercussions for
Page 520 Page 522
1 again, absent appropriation of additional resources 1 that? So not reporting the -- not self-reporting the
2 fromthelegidature, isfunding through afeelike the 2 violations, where does DEQ go? And how do they know
3 DEQ drinking water program something that you or the 3 that there were violations that have not been
4 City of Idaho Falls would support? 4 sef-reported? Do you know? And maybe |I'm asking you
5 A. |thinkitis. And| alsowould just add 5 something outside of your understanding. But what
6 tothat inthe fact that similar to the NPDES or IPDES, 6 would be the next step there?
7 whatever we want to refer that to in the future, those 7 A. Actualy, | believeif you look at most of
8 violations are currently self-reported. Right? So 8 the NPDES permits of that as an example, the compliance
9 it'sour staff that's identifying we've incurred a 9 side, some of the criminal, punitive measures that can
10 violation and notifying DEQ. 10 be undertaken, | mean you're talking about some that
11 Something very similar, | imagine, would be 11 are $37,000 per day or per incident it's $50,000 per
12 beneficial in this particular scenario. 12 day. Andif they'relife threatening, | believe
13 MR. HARRIS: Great. | have no further 13 there's $1 million and $2 million punitive damages, and
14 questions. Thank you, Chris. 14 also criminal charges that can be brought.
15 THE HEARING OFFICER: Any cross? 15 So there's afairly well-documented means
16 MR. FLETCHER: | have no questions. 16 to bring people to the table so that we can cooperate
17 THE HEARING OFFICER: No questions. 17 and address those issues.
18 MR. BAXTER: No. 18 Q. Isone of the outcomes that DEQ ends up
19 19 operating that system?
20 EXAMINATION 20 A. | believe they have taken over that
21 BY THE HEARING OFFICER: 21 ownership and are looking for a private entity to help
22 Q. | just have one question for you, just 22 participate in the management thereof.
23 based on the last statement you made that you 23 THE HEARING OFFICER: Thank you. | don't have
24 sdf-report violations to DEQ. 24 any more questions.
25 And what's the incentive to self-report 25 THE WITNESS: Thank you.
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1 MR. BRICKER: Director. 1 therecord.
2 THE HEARING OFFICER: Yes, sir. 2 (Exhibit 346 admitted.)
3 MR. BRICKER: If there's no other questions, | 3 MR. HARRIS: Director, in addition to that, we
4 forgot to move to admit some of the exhibits that | 4 included in our exhibits just several water right
5 discussed. 5 summaries just for a quick-and-ready reference for a
6 THE HEARING OFFICER: | think we have a number 6 number of the municipal entities that are here or that
7 of exhibits that we need to clean up. 7 are being represented.
8 MR. HARRIS: Yeah, | wasjust going to do that 8 And rather than have them testify
9 after you were done. 9 individually and take up all of our time, | would just
10 THE HEARING OFFICER: Yeah. 10 move that we admit those. | believe they're -- did we
11 MR. HARRIS: So | need to move on two of our 11 aready admit those?
12 exhibits. But if you want to go ahead first. 12 I'll be quiet now. | missed that request.
13 THE HEARING OFFICER: So before we get to that, 13 THE HEARING OFFICER: Okay. Sothenit'smy
14 | just want to make sure we're all on the same page. 14 understanding that we're -- all exhibits that we want
15 That concludes the lay witness testimony 15 to bring into the record have been admitted.
16 for thefirst issuein the hearing? 16 Okay. And | think there was some
17 MR. HARRIS: | believe so. 17 discussion before the break about taking official
18 THE HEARING OFFICER: Okay. And so, Sarah, were 18 notice of five municipal water right applications that
19 you keeping track of exhibits that have been discussed 19 arepending inside the -- in the moratorium area
20 but not admitted. 20 boundaries.
21 SARAH TSCHOHL: Yeah. I'vegot 328, 330, 344, 21 And | thought about that issue over the
22 and 346. 22 break. And I'm going to decline to take official
23 MR. LAWRENCE: There should also be 337. 23 notice of those.
24 SARAH TSCHOHL: 337 has aready been admitted. 24 So with that, are we ready to move on to
25 MR. LAWRENCE: Thank you. 25 issue No. 2?
Page 524 Page 526
1 MR. HARRIS: 334. 1 MS. McHUGH: Mr. Director, yes. But what |
2 SARAH TSCHOHL: 334 has aready been admitted. | 2 would liketo do, if we could, just becauseitisa
3 | believeit's just those four that were 3 little bit quicker than we're anticipating, could we
4 discussed, and there's been no motions or formal 4 takelike a 15, 20-minute break, and maybe start at
5 introductions. 5 three o'clock on that so we can get our exhibits or
6 MR. BRICKER: For Pocatello it wasjust 328 and 6 documents together and put that together and then
7 330? 7 dart?
8 SARAH TSCHOHL: Yes. And City of Hailey is344,| 8 THE HEARING OFFICER: Iseveryone here also
9 and City of Idaho Fallsis 346. 9 participating in issue 2?
10 THE HEARING OFFICER: Okay. Go ahead. 10 MR. HARRIS: No.
11 MR. BRICKER: [I'll move to admit Exhibits 328 11 MR. FLETCHER: No.
12 and 330. 12 THE HEARING OFFICER: And so that might also
13 THE HEARING OFFICER: Any objection? 13 dlow alittle bit of abreak.
14 All right. We'll bring Exhibits 328 and 14 MR. FLETCHER: We're going to have amass
15 330into the record. 15 exodus.
16 (Exhibits 328 and 330 admitted.) 16 THE HEARING OFFICER: For peopleto leave and
17 MR. LAWRENCE: [I'll move to admit Exhibit 344. 17 not disrupt the hearing process. So | think that's a
18 THE HEARING OFFICER: Any objection? 18 good proposal.
19 All right. We'll bring Exhibit 344 into 19 So let's reconvene at three o'clock.
20 therecord. 20 (Discussion.)
21 (Exhibit 344 admitted.) 21 THE HEARING OFFICER: Okay. Back on the record.
22 MR. HARRIS: And | believe 334 isalready in. 22 So the question is, opportunity for
23 But | would move to admit 346. 23 post-hearing briefing.
24 THE HEARING OFFICER: Any objection? 24 What's the appetite, | guess, for
25 Seeing none, we'll bring Exhibit 346 into 25 post-hearing briefing from the parties?
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1 MR. BRICKER: WEéll, | think we would like to 1 MS. MCHUGH: Oh, interesting.
2 have the opportunity. 2 THE HEARING OFFICER: How about close of
3 MS. McHUGH: Yeah. From our sidewe'd bein 3 business Friday, November 17th?
4 favor. 4 SARAH TSCHOHL: And | know we're talking about
5 THE HEARING OFFICER: Okay. Other side? 5 issueone.
6 MR. THOMPSON: If they want to write mine, they 6 But to clarify, would this be joint issue
7 can. It doesn't matter. 7 one and two for those of you guys?
8 MS. McHUGH: I'm happy to write yours, Travis. 8 MS. MCHUGH: Yes.
9 THE HEARING OFFICER: Doesn't matter. Okay. 9 SARAH TSCHOHL: Okay.
10 MS. McHUGH: Am | asurface water representative | 10 MS. McHUGH: That'sfine with me-- or us. Am|
11 or agroundwater representative? 11 representing -- I'm speaking for us, apparently. I'm
12 MR. THOMPSON: So... 12 taking charge.
13 MS. McHUGH: Okay. 13 MR. LAWRENCE: 15 pages sounds alittle small, a
14 THE HEARING OFFICER: So what are typical 14 littlelight for doing two issues.
15 limitations on briefing that you're familiar with? I'm 15 MS. McHUGH: What about 20 pages? 25 pages?
16 thinking -- 16 MR. FLETCHER: That raisesanissue. Should we
17 MS. McHUGH: Y ou mean like page limitations? 17 do separate briefs for each?
18 THE HEARING OFFICER: Page count and timing. | 18 THE HEARING OFFICER: Yeah, | think that'sa
19 MS. McHUGH: | think it should be simultaneous 19 good suggestion.
20 within two weeks? 20 MS. McHUGH: Yeah.
21 MR. BROMLEY: Two weeks. 21 MR. FLETCHER: Because alot of peoplethat are
22 MS. McHUGH: And -- | don't know -- 15 pages. 22 inl1--
23 THE HEARING OFFICER: And only one round, then, 23 THE HEARING OFFICER: Yep.
24 of briefing, no responses? 24 MR. FLETCHER: -- aren't going to be involved in
25 MS. McHUGH: Correct. 25 2
Page 528 Page 530
1 THE HEARING OFFICER: Yesh. 1 MS. McHUGH: Fair enough. 15 pages each,
2 MR. FLETCHER: We have an oral argument on an 2 separate on the issues, both through the same time, all
3 appea aweek from Monday. Sowe'd ask for alittle 3 simultaneous on November 17th.
4 bit more time than that. 4 THE HEARING OFFICER: Okay. So think I'm
5 THE HEARING OFFICER: Okay. | can't get my 5 comfortable with the proposal of 15-page limits on
6 caendar up. Part of my IT problems. 6 briefing per issue. All briefing due by Friday,
7 MS. McHUGH: So on the 31st do you have an ora 7 November 17th, 5:00 p.m., close of business. No round
8 argument? 8 of briefing beyond that.
9 MR. FLETCHER: 30th. 9 MR. FLETCHER: Font 16, help you with your glass
10 MS. McHUGH: Oh, Monday. Okay. 10 situation.
11 MR. BROMLEY: How about three weeks, then? 11 THE HEARING OFFICER: 12 at least, .12.
12 MS. McHUGH: What about the 7th of November? 12 All right. Thank you. We'l be back here
13 THE HEARING OFFICER: Garrick, I'dask youto-- | 13 in -- how about we say 3:10.
14 okay -- | don't know that it needs to be open in my 14 (Recess.)
15 caendar. 15 THE HEARING OFFICER: So maybejust alittle
16 What -- so maybe three weeks, then? Or 16 introduction.
17 four weeks? 17 SARAH TSCHOHL: Are we on the record?
18 MR. BAXTER: What was the proposal ? 18 THE HEARING OFFICER: Let's go on the record, if
19 MR. HARRIS: Originally it was two. 19 we're not aready.
20 THE HEARING OFFICER: More than two weeks 20 So we previously agreed to divide the
21 because of upcoming argument. 21 hearing up into two issues in the scheduling order that
22 MR. HARRIS: We can say three now, if that 22 went out. Let's see what the date here. Notice of
23 works. 23 Hearing and Scheduling order dated March 31st of this
24 MR. FLETCHER: The appeal and the breachissue | 24 year.
25 isOctober 30th. 25 The second issue was described as whether
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1 all pumping in the Big Wood Groundwater Management Area 1 80203. And | am the president of Spronk Water
2 hasanimpact on al surface water sources upstream 2 Engineers.
3 from Magic Reservoir, including Silver Creek. 3 MS. McHUGH: Okay. And | believe, Mr. Hearing
4 So we'll move on that now with expert 4 Officer, that all the parties have stipulated to the
5 witness testimony and just alittle bit of 5 fact that Mr. Sullivan is an expert witness and
6 housekeeping. So looking through the various summaries 6 qualified to give opinions that have been rendered in
7 here at the break, expert witnesses that I've 7 hisexpert report.
8 identified, and I'd just like some confirmation that 8 THE HEARING OFFICER: Well, at least my
9 I'vegot acompletelist. Greg Sullivan, Jennifer 9 understanding isthat was certainly true as to issue
10 Sukow, Zach Hill, Kendra Kaiser, Bryce Contor, Eric 10 one.
11 Miller, Thane Kindred, Dave Shaw, and Erick Powell. 11 Would we consider to hold that position for
12 Am | -- isanyone on that list who 12 issuetwo?
13 shouldn't be? And have | forgotten anyone? 13 MR. FLETCHER: | thought it wasfor all --
14 | don't see anyone indicating one way or 14 THE HEARING OFFICER: Okay.
15 theother. Soagain, just to further my understanding, 15 MR. FLETCHER: -- both issues. I'd stipulate.
16 well start with Mr. Sullivan. Depending on when we 16 THE HEARING OFFICER: So are we stipulating to
17 wrap up here, we can go to Jennifer Sukow, but she has 17 the expert status of all of the witnesses | just
18 ahard out today at five o'clock. And so if that 18 identified?
19 timing doesn't work, perhaps Dave Shaw could go after 19 MR. FLETCHER: | would.
20 that. 20 THE HEARING OFFICER: Yeah. | see head nodding
21 And with that, I'll turn it over to you, 21 from Mr. Barker and Mr. Fletcher.
22 Ms. McHugh, to start. 22 MR. HENDRICKS: Yes.
23 MS. McHUGH: Thank you. 23 THE HEARING OFFICER: All right.
24 Candice McHugh on behalf of the City of 24 MS. McHUGH: | would haveto -- | would
25 Bellevue calls Greg Sullivan for the City of Hailey and 25 dtipulate to those qualifications for Erick Powell,
Page 532 Page 534
1 the City of Bellevue as his expert report was prepared 1 Dave Shaw, and Eric Miller, Bryce Contor. | would need
2 for both of those entities. 2 toreview Ms. Kaiser's qudifications. | just need to
3 Mike Lawrence represents the City of 3 kind of look at what her qualifications are.
4 Hailey, may have some follow-up direct questions, but 4 So can we revisit that?
5 generaly I'm going to try to be as thorough as| can 5 THE HEARING OFFICER: Sorevisit only Kendra
6 beonthat. 6 Kaiser?
7 THE HEARING OFFICER: Okay. | think we better | 7 MS. McHUGH: Yes.
8 swear youin. 8 MS. O'LEARY: Candice, what about Zach Hill? He
9 9 testified in the Basin 37 hearing as an expert.
10 GREGORY K. SULLIVAN, 10 MS. McHUGH: Yeah, | think Zach Hill isfine
11 having been called as awitness by the City of Bellevue 11 too.
12 and the City of Hailey and duly sworn, testified as 12 THE HEARING OFFICER: Okay. All right.
13 follows: 13 MS. McHUGH: All right.
14 14 Q. Okay. Greg, who are you representing with
15 THE HEARING OFFICER: All right. Thanks. 15 regardsto the Silver Creek issue today?
16 Round three. Go ahead. 16 A. The City of Bellevue and the City of
17 THE WITNESS: Yeah. 17 Haliley.
18 18 Q. And did you prepare areport?
19 DIRECT EXAMINATION 19 A. |did.
20 BY MS. McHUGH: 20 Q. And would you grab Exhibit No. 314.
21 Q. Greg, canyou state your name and spell it 21 A. Okay.
22 for therecord, and give me your general position as 22 Q. Okay, sorry. And can you identify
23 you currently are employed. 23 Exhibit 314.
24 A. My nameis Gregory K. Sullivan. My 24 A. Thisisareport that | prepared entitled
25 business addressis 1000 Logan Street, Denver, Colorado | 25 "Expert Report Big Wood Moratorium Silver Creek Impact
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1 from Pumping,” dated July 11th, 2023. 1 A. Yeah. The analysisthat was documented in
2 Q. And can you explain the primary purpose for 2 her staff memorandum that she prepared was an analysis
3 your report. 3 of the transient impacts of pumping during or from
4 A. There-- there was a-- well, the purpose 4 curtailment during the first year of curtailment.
5 of my report was to address issues that were brought 5 And she described a couple of different
6 about by a particular statement in the Big Wood 6 runswhereby she curtailed all of the pumping in the
7 Moratorium Order related to -- to where impacts of 7 whole moddl, that's in the whole model domain.
8 pumping might manifest. 8 And then she did another run where she
9 Q. Okay. And could you turn to section 1.0 in 9 curtailed only the pumping south of the Glendale
10 your report, please. 10 Bridge, which basically excluded -- she didn't curtail
11 A. Yes. 11 the pumping north of the Glendale Bridge, which is
12 Q. Andif you'd look there, isthat the 12 dong the Big Wood River to the north where Bellevue
13 statement that you were primarily addressing? 13 and Hailey are located.
14 A. Yes. It'sthe statement that'sin italics 14 And then she differenced and compared those
15 inthe middle of the page. 15 tworuns. And she basically concluded from that
16 Q. Okay. Andin particular, can you just 16 comparison that 99 -- | think the words were that
17 explain asto why it was -- why this statement in the 17 99 percent of the impactsto Silver Creek and the
18 moratorium order was something that we -- that the City | 18 Little Wood River were caused by the pumping south of
19 of Hailey and the City of Bellevue hired you to 19 the Glendale Bridge. And so, you know, conversely,
20 address? 20 like 1 percent or less was caused by pumping north of
21 A. Yeah. Inthe-- inthe 2021 conjunctive 21 the Glendale Bridge.
22 administration matter in the Wood River Basin, there 22 And so that was the basis that IDWR used to
23 wasa-- adetermination that the administration of 23 exclude that areanorth of the Glendale Bridge from
24 water rights upstream of the Glendale Bridge onthe Big | 24 that curtailment order that was made in that matter.
25 Wood River were exempt from that, any obligation in 25 Q. And the language in the moratorium order,
Page 536 Page 538
1 that matter because they had virtually -- their pumping 1 though, is broader and doesn't have any parameters on
2 had virtually no impact on Silver Creek and the Little 2 it; isthat correct?
3 Wood River, based on modeling that was performed by 3 A. Right. It basically says pumping anywhere
4 IDWR, Jennifer Sukow, in that matter. 4 can affect any source.
5 Q. Okay. 5 Q. And can you explain what the model in the
6 A. And there's now this statement initalics 6 areawould show relative -- | mean would it show that
7 that wasin my report here, it seems like could be 7 therewould be an impact to Silver Creek if you wereto
8 interpreted to be counter to that determination in the 8 divert groundwater anywhere within the model domain?
9 2021 matter. 9 A. WEidll, the nature of these kinds of MODFLOW
10 Q. Okay. Andinyour report right underneath 10 groundwater modelsis generally that pumping anywhere
11 that italicized statement, do you explain what the 11 within the model domain will cause impacts everywhere
12 concern of the City of Bellevue and the City of Hailey 12 elseto somedegree. And then the questionis, you
13 isspecifically to that italicized statement? 13 know, isthat -- isthe amount of that impact
14 A. Yes 14 significant enough to give rise to a concern or a need
15 Q. Okay. Andsoisit your -- the statement 15 for administration or a need for mitigation or
16 that'sfound in the moratorium order appears to be 16 something like that.
17 broader than what you were explaining that happenedin | 17 Q. Andwhy was it important to -- in your
18 the 2021 curtailment matter in the Big Wood River; am| | 18 opinion, to clarify that the 2021 restriction that was
19 understanding that correctly? 19 placed on the curtailment areafor the Silver Creek
20 A. Yes, that's correct. 20 matter, why was it important to clarify that or to
21 Q. Andinthe 2021 can you explain -- you said 21 render an opinion here in the moratorium order?
22 that Ms. Jennifer Sukow performed a curtailment 22 A. Wadll, | think that Bellevue and Hailey just
23 analysis during that administrative proceeding. 23 wanted some clarification about what that meant. And
24 And can you explain with what that analysis 24 otherwise, if this ambiguous statement could
25 showed? 25 potentialy be used in away that was contrary to -- to
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1 thedetermination in the 2021 matter. 1 should be based on the single-year curtailment analysis
2 Q. Andisit akin to establishing afact about 2 and not the longer-term analysis.
3 therelationship between the pumping above the Glendale | 3 So | mean that seemed to me that that's
4 Bridge and the impact thereof? 4 what -- that's what was determined in the Surface Water
5 A. Yes, that would be part of it. 5 Coadlition matter, that was what was determined in 2021,
6 Q. Okay. Andwereyou -- have you reviewed 6 and so that -- | was just going with that, that that
7 thegenera -- have you reviewed the expert reports of 7 wastherules now.
8 South Valley Ground Water District, Galena Ground Water| 8 The other expertsin the Silver Creek issue
9 Disgtrict, and the Big Wood Little Wood Water Users 9 now are pointing to these longer-term runs. And so
10 Association that have been filed in this case? 10 yeah, | meanif that'stherules. You know, if it's
11 A. Yes, | have. 11 thelonger-term analysis, it seemslike that should be
12 Q. Okay. And canyou -- in their reports 12 applied consistently and not thisway in one delivery
13 would you explain generally what their discussion is 13 call or one administrative matter and this another way
14 relative to the modeling -- relative to the modeling 14 inanother one. So | don't know what therules are, |
15 and the impacts of curtailing any groundwater pumping 15 guess, at this point.
16 on Silver Creek? 16 Q. Andinthisparticular caseit was -- as
17 A. Yeah. They -- they point out that the 17 far asthe-- your report as it was submitted, you
18 modeling that | was relying on from the 2021 matter 18 focused on Ms. Sukow's transient model run, because
19 was-- was -- dealt with the impacts on -- of pumping 19 that was what was done and relied upon by the
20 during only the first year of curtailment, and that 20 Department in 2021?
21 those -- that run did not consider that the impacts 21 A. Yeah. Thetransient run of impactsin the
22 that might accrue after the first year of curtailment, 22 year of curtailment.
23 assuming there was continued curtailment beyond just 23 Q. And do you have an opinion on whether the
24 oneyear. 24 |ong-term impact of what's shown over the four or five
25 Q. Okay. And soif I'm summarizing their 25 year -- well, explain to me, what is the longer-term
Page 540 Page 542
1 testimony or their reports properly, their reports 1 model runin Jennifer's analysis or in the expert
2 basically say that over the long term there would be 2 reports from the groundwater districts and the water
3 some potential impacts from pumping on the Big Wood 3 users association?
4 River to Silver Creek, within the Big Wood River area 4 A. Maybe we should open one of those reports.
5 to Silver Creek over time? 5 Q. Oh, sure. Yeah. If youwant tolook at --
6 A. Yes. | think they determined, depending on 6 | forgot the exhibit number.
7 how you analyze the results, that the impact could 7 A. What's that?
8 amount to something like 3 or 4 percent of the pumping 8 Q. Isthereabinder up here?
9 onthe Big Wood River could ultimately affect the flow 9 A. | don't know.
10 of Silver Creek was, | think, what they presented. 10 Q. Oh, thisisfor the South Valley Ground
11 Q. And do you agree with that? 11 Water Districts.
12 A. | think that's-- | think that's what those 12 A. What are their numbers?
13 longer-term model runs would show. 13 MR. LAWRENCE: The groundwater districts? 200s.
14 Q. Do you think administration of groundwater 14 THE WITNESS: Here's 200s, yeah.
15 pumping impacts should be based on impactsin the 15 THE HEARING OFFICER: We haven't beenin this
16 current year or over the longer term? 16 oneyet.
17 A. Wadll, that'sinteresting, because, you 17 MS. McHUGH: Yeah. Sorry about that.
18 know, in the recently completed Surface Water Coalition | 18 THE HEARING OFFICER: Or yeah, we have, | guess.
19 methodology I, in fact, provided testimony that in that 19 MS. McHUGH: Do you know what your exhibit
20 matter the curtailment date for pumping ought to be 20 number is?
21 based on steady state groundwater model runs that 21 MS. O'LEARY:: For Erick Powell and Dave Shaw?
22 reflected the aggregate effect of pumping in the 22 MS. McCHUGH: Yeah.
23 current year and prior years on the system. And that 23 MS. O'LEARY:: It's Exhibit 204.
24 was my testimony. 24 MS. McHUGH: Oh, Exhibit 204? Do we have the
25 And the Director rejected that and said it 25 204?
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1 MS. O'LEARY:: Isthat our binder? 1 scaling numbers off the graphsin a couple of different
2 MR. LAWRENCE: He'slooking for Eric Miller. 2 ways.
3 MS. O'LEARY: Yeah. Oh, Eric Miller? 3 And so | would consider these numbers
4 MR. LAWRENCE: Y esh. 4 approximate. And they may differ exactly from the
5 MS. O'LEARY: Oh, that's not our exhibit. 5 resultsin her model output, but they're probably
6 MS. McHUGH: WEéll, we're going to do both. 6 close, close enough for what we're talking about.
7 MS. O'LEARY: Oh. Erick Powell is204. 7 And | think what | interpreted from this,
8 MR. HENDRICKS: That would be ours, Eric Miller. | 8 thenlooking at these results, recognizing there's some
9 Let mesee. It'sprobably the thinnest one up there. 9 approximate -- or somewhat approximate, but Table 1 is
10 Or it might be behind Garrick. 10 showing that -- say they have -- there's two different
11 THE HEARING OFFICER: With the Big Wood Little 11 sets of results: One under the banner "Graphical
12 Wood -- 12 Integration” and one under "Mechanical Integration.”
13 MR. HENDRICKS: Yeah. 13 And that's basically differencesin how they scaled and
14 THE HEARING OFFICER: -- Water Users 14 got the numbers out of Jennifer's graphs.
15 Association? 15 But either way, if you're just focusing on
16 MR. HENDRICKS: Yeah. Exhibit 103. 16 the Silver Creek line, | think they show impacts north
17 THE WITNESS: Yeah. 17 of Glendale of 418 acre-feet compared to the impactsin
18 THE HEARING OFFICER: Almost the thinnest one. | 18 the whole model boundary of 13,868 acre-feet from
19 Q. (BY MS. McHUGH): Okay, Mr. Sullivan. What | 19 curtailment. So that 418 divided by 13,868 is
20 exhibit are you looking at right now? 20 something like 3 or 4 percent.
21 A. Exhibit 103. 21 And then they do it -- and when they do it
22 Q. Andthat -- can you identify that exhibit, 22 adifferent method, it's actually based on weighing
23 plesse. 23 cutouts of the graphs. Y ou get an impact over here of
24 A. Pardon? 24 322 acre-feet to the right under "Mechanical
25 Q. Canyou identify that exhibit, please. 25 Integration." And again, that's 3 percent or 4 percent
Page 544 Page 546
1 A. It'sentitled "Expert Report. Response to 1 or somesmall percent, 2 percent. Some small
2 'Big Wood Moratorium Silver Creek Impacts from 2 percentage of the overall impacts.
3 Pumping," dated August 11, 2023, prepared by Eric 3 So thisiswhat | say is over the long term
4 Miller, Bryce Contor, and Thane Kindred. 4 theimpacts are alittle more than the 1 -- less than
5 Q. And you've reviewed that report before? 5 1 percent that they found previously in the prior
6 A. Yes 6 order, but they're still small.
7 Q. Okay. And | think the question, if | 7 Q. Okay. And do you consider --
8 recdl it, was | was asking you about the analysis that 8 THE HEARING OFFICER: And I'm just going to ask
9 they did and what they considered the long-term 9 aclarifying question.
10 analysisor model runsin the Big Wood? 10 MS. McHUGH: Yeah.
11 A. Yes. Sothat long-term analysis -- or the 11 THE HEARING OFFICER: So the heading of this
12 multiyear analysis was presented in Table 1. And then 12 tableis"Effects based on curtailment."
13 there's some additional sort of scaling of those 13 Effects as measured when?
14 resultsin Table 2. 14 THE WITNESS: | think it'sin -- it's over
15 Q. And do you have any opinion or -- about the 15 like -- the time for the impacts to reach steady state
16 methodology or the methods that they have reported 16 inthat model, it's like three or four years. Soit's
17 there and the conclusions? 17 basically over that three to four-year period.
18 A. Sorry. Say that one moretime. 18 THE HEARING OFFICER: So thisisasummary of
19 Q. Okay. Do you have any opinion on the 19 steady state?
20 methods or the conclusions that are contained in that, 20 THE WITNESS: Well, it isatransient run, but
21 inTable1? 21 run out to amost all the impacts being realized.
22 A. No. They -- well, as| understand it, they 22 THE HEARING OFFICER: Thank you.
23 didn't -- they didn't have Jennifer's numerical 23 Q. (BY MS. McHUGH): Okay. Anddoyou
24 results, digital results, so they developed some of 24 consider along-term impact of roughly the -- | think
25 these numbers based on looking at her graphs and 25 the numbers there were 3 or 4 percent or less, at least
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1 lessthan 5 percent, to Silver Creek to be de minimis, 1 for their impacts?
2 or do you have an -- did you render an opinion on that? 2 A. Yes
3 A. Wadl, it'ssmall. | don't think it's my 3 MS. McHUGH: | don't have any further questions?
4 roleto determine whether that's de minimis or not. 4 THE HEARING OFFICER: Any cross-examination?
5 Butit'ssmal. And it'swithin the-- it'swithin the 5
6 range of smallness that the Department in other matters 6 CROSS-EXAMINATION
7 has made de minimis determinations, like in trim lines 7 BY MR.BARKER:
8 or the 10 percent threshold in transfer procedures, 8 Q. Good afternoon, Mr. Sullivan. Albert
9 thingslikethat. So it could be determined to be 9 Barker on behalf of the South Valley Ground Water
10 de minimis. 10 Didtrict.
11 Q. Okay. Andin what we were talking about 11 A. Good afternoon.
12 herel think alittle bit is more akin to a curtailment 12 Q. | notice you spent more time talking about
13 dituation asfar asin adelivery cal situation. And 13 other peopl€e's expert reports than your own.
14 thisisobviously ahearing on the appropriateness of 14 Isthere areason for that?
15 thefinding of facts and findingsin amoratorium 15 A. We'rejust trying to shorten this matter.
16 order. 16 Maybe we can get done soon.
17 Why did you think it was important to bring 17 Q. Widll, unfortunately, I'm going to have to
18 upthisanalysisin your report and render your 18 ask you about your opinions and not what you think
19 opinionsasyou havein your report and what you've 19 about somebody else's opinions, if you don't mind.
20 remarked on Exhibit 103 in a moratorium hearing? 20 A. Great.
21 A. Waéll, | mean even in the moratorium matter, 21 Q. Okay. Solet'sstart with -- do you have
22 | think we wanted some -- the cities want some 22 your report in front of you?
23 clarification that -- whether or not they're going to 23 A. |do.
24 have an obligation for a new water right to Silver 24 Q. What's that exhibit number?
25 Creek or other places where there's small impacts or 25 MR. LAWRENCE: 314.
Page 548 Page 550
1 not. 1 THE WITNESS: 314.
2 And then further, whether -- you know, 2 Q. (BY MR.BARKER): 314. And the purpose of
3 there'sadwaysthe possibility that this finding be 3 your report, what -- wasto do what?
4 extrapolated in some future matter to apply in afuture 4 A. Address or assess this possible, or
5 delivery cal or, you know, that this changed what was 5 seemingly possible, change in the Department's
6 decided in the 2021 matter somehow. So we're just 6 representations about what -- what -- where pumping in
7 trying to get that all sorted out. 7 theBig Wood River -- or the Wood River Basin, what
8 Q. Okay. Andif aCity wereto mitigate 8 sources are impacted by that pumping.
9 through either groundwater recharge, for example, 9 Q. Okay. Soyou've got some italicized
10 its-- theamount that it pumped out of the ground, 10 language on page 1 in 1.0 of your report.
11 would it have an impact to Silver Creek? Would their 11 Isthat what you're responding to?
12 diversion of groundwater that they mitigated for, would 12 A. Yes.
13 it have an impact to Silver Creek? 13 Q. Okay. Solet'sjust take this one step at
14 A. No, not in that case, becauseif -- you're 14 atime. Thefirst sentence says, "Hydrogeologic
15 taking a groundwater pumping impact, and then if you're | 15 analysis and modeling since implementation of the
16 mitigating, you know, the impact of the groundwater 16 management policy confirms significant interaction
17 back to the groundwater through say recharge, then 17 between surface water and groundwater in the Big Wood
18 you've made the groundwater whole, basically, so 18 River Groundwater Management Area."
19 there's no groundwater model type impact to Silver 19 Isthat atrue statement?
20 Creek, becauseit's been offset at the point of 20 A. Yes.
21 depletion to the aquifer. 21 Q. Andwhy isthere asignificant interaction?
22 Q. Andisit your understanding that the 22 Wédll, let mejust ask it thisway.
23 Cities of Hailey and Bellevue, if they were required to 23 That alluvial groundwater inthe basinis
24 mitigate for injury to senior surface water users, that 24 very closely connected to the rivers and the creeks;
25 they would be able to do that or willing to mitigate 25 isn't that right?
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1 A. | mean | think the connection varies, but 1 downstream of the dry beds? And how do impacts go
2 thereis-- asagenera matter, thereis a substantial 2 acrossthe dry beds? So that's probably an issue for
3 hydraulic connection between surface streams and 3 another day, but...
4 groundwater as a general matter. 4 Q. Isn't that truethat that'sincluded in
5 Q. Okay. Sowhat does"substantial hydrologic 5 Jennifer Sukow's analysis for the 2021 season, the
6 connection" mean? 6 impact above and below dry beds of pumping?
7 A. Wadll, | guess one way to characterize that 7 A. Yeah, but it wasn't -- well, maybe, but it
8 would bethat at least in the model, in the mode! -- 8 wasn't the focus of that hearing, so we didn't really
9 the model would simulate that when you pump groundwatel 9 getintoit.
10 that there's an impact to surface water that accrues 10 Q. But it was addressed in her report?
11 within severa years somewhere. 11 A. Wadll, it'sof part of her model output, but
12 Now, the question is, you know, where and 12 we never tried to unpack that.
13 what timing. And it depends on where you're pumping. 13 Q. And so are you suggesting that the
14 1t depends on what source you're assessing for being 14 Department should also say that pumping above Big Wood
15 depleted or not. But as a general matter, there's 15 hasno effect -- pumping above the dry beds has no
16 connection. 16 significant effect below Stanton Crossing?
17 Q. Okay. So the second sentence says, 17 A. No, I'm not saying that here.
18 "Pumping groundwater from within the Big Wood River | 18 Q. Butyou are saying that pumping above Big
19 Groundwater Management Area affects surface water flows 19 Wood has no significant effect on Silver Creek?
20 inthe Big Wood River Drainage upstream from Magic 20 A. Inthefirst year of curtailment.
21 Reservoir and in Silver Creek, akey tributary of the 21 Q. Only inthefirst year of curtailment?
22 Little Wood River." 22 A. Hasno significant impact in the first year
23 Isthat atrue statement? 23 of curtailment.
24 A. Wadll, that's the statement that | would 24 Q. I'msorry. Would you repeat? | didn't
25 suggest asisisall encompassing and is the statement 25 hear what you said.
Page 552 Page 554
1 that we thought could stand some clarification in this 1 A. Consistent with Jennifer's -- the runs that
2 matter. 2 wererelied on in 2021, the pumping upstream of the
3 Q. So arethere other parts of the basin where 3 Glendale Bridge has no significant impact on Silver
4 you would want to parse this language and suggest that 4 Creek in thefirst year of curtailment that was used
5 pumping in the Big Wood Groundwater Management Area| 5 as-- that was used in that hearing.
6 affectsdifferent surface water areasin different 6 Q. Yeah, well talk alittle bit more about
7 manners, or isit just thisin Silver Creek? 7 her model in ahit.
8 A. Wadll, | mean now that you bring it up, 8 A. Okay.
9 there's-- you know, there's -- | guess there's -- this 9 Q. | want to talk about this language in the
10 hasn't become an issue yet, but there -- | don't think 10 moratorium order.
11 itwasin that 2021 hearing, but it could be because -- 11 "Lower groundwater levelswould result in
12 let me back up. 12 lessaquifer discharge to the surface water."
13 The 2021 hearing was only about the impacts 13 Isthat atrue statement?
14 to Silver Creek and the Little Wood River. So the 14 A. Weéll, it depends on where and whether
15 issue of impacts to the Big Wood River from pumping 15 there's hydraulic connection between the groundwater
16 were not -- not really addressed. 16 and the surface water.
17 So there's still unasked, | guess, and 17 Q. Butweveadready said that therewas a
18 unanswered questions about where pumping -- whether -- | 18 significant connection between groundwater and surface
19 where pumping on the -- in the Big Wood River side, 19 water in the Big Wood River Groundwater M anagement
20 wherethat affects the Big Wood River. So pumping 20 Ares, didn't we?
21 up- -- you know, is pumping -- | think my opinion would | 21 A. Weéll, ingeneral. But that doesn't mean
22 be pretty clearly that pumping upstream of the Glendale | 22 that in particular locations there's disconnects
23 Bridge would affect the Big Wood River up there. 23 between -- you know, hydraulic disconnects between the
24 But then there's questions about, well, 24 groundwater and the surface water such that additional
25 doesit affect -- does it affect surface flows 25 pumping doesn't cause any more depletion.
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1 Q. Arethere determinationsin the SRBA about 1 pumping upstream of the Glendale Bridge did not have
2 the connection between the groundwater and the surface 2 impacts on Silver Creek determined in 2021 were just
3 water in the Big Wood Basin? 3 seeking, | think, clarification as to whether this may
4 A. | don't know. 4 modify that or not or that -- and then, you know, based
5 Q. Areyou aware of whether or not there are 5 onthe-- what was done in that case it seems like it
6 certain streams that were considered to be separate 6 could beinterpreted to be counter to that.
7 streamsin the Big Wood? 7 Q. Okay. So let'stalk about the modeling
8 A. | don't know. 8 that was done for the 2021 case.
9 Q. Haveyou examined Big Wood water rights at 9 But before we do that, let's talk about
10 4dl? 10 thiscase. Didyou do -- run any model runsto make a
11 A. There's Silver Creek. Or not Silver Creek. 11 determination of the impact of pumping from Hailey or
12 Camas Creek. 12 Bellevue on Silver Creek?
13 Q. Haveyou examined water rights in the Big 13 A. | didnot.
14 Wood above Stanton Crossing? 14 Q. Isthereareason you didn't?
15 A. Which water rights? 15 A. | justrelied on the run that Jennifer --
16 Q. Any. 16 or the runsthat Jennifer made for the 2021 hearing.
17 A. | looked at -- in the 2021 matter, | was 17 That'swhat | looked at.
18 looking at irrigation rights down in that area. 18 Q. Sodo you have handy Exhibit 2002 in front
19 Q. Sodid you -- when you were looking at 19 of you or behind you?
20 irrigation rights, did you see that there were 20 Do you know where that is, Garrick?
21 irrigation rights or certain parts of the basin that 21 MS. McHUGH: Do you mean 202?
22 wereidentified as separate streams? 22 MR. BARKER: 202. | like bigger numbers 2000.
23 A. | don'trecall. 23 202.
24 Q. Do you know that there'saprovision in the 24 THE WITNESS: Okay.
25 SRBA decreethat saysthat that separate stream 25 Q. (BY MR.BARKER): Do you recognize this
Page 556 Page 558
1 determination does not apply to groundwater in those 1 document, Exhibit 2027
2 separate streams? 2 A. ldo.
3 A. | don't know. 3 Q. Okay. Andisthat the Jennifer Sukow
4 Q. You wouldn't disagree with me if that were 4 report that you're relying on for your analysisin your
5 thecase? You don't have a basisto disagree with that 5 Exhibit 314?
6 statement? 6 A. Yes
7 A. That's correct. 7 Q. Okay. You were present during the Basin 37
8 Q. And so-- so it sounds like your position 8 contested case proceeding; right?
9 is--that you'd like the Department to essentially 9 A. lwas
10 say, well, there may be some connection between some 10 Q. And you understand that the purpose of that
11 surface water and some groundwater, and so thereforewe | 11 hearing -- | won't call it adelivery call. The
12 don't want to predetermine anything as part of this 12 purpose of that hearing was to determine the impact in
13 moratorium order. 13 the 2021 irrigation season of groundwater pumping; is
14 Isthat what you're saying? 14 that correct?
15 A. | don't think so. 15 A. It wasfocused on aparticularly acute
16 Q. Okay. Well, it soundslikeit to me. It 16 situation in 2021 of water supply and looking at the --
17 soundsto me like you're saying, well, there are 17 yes, the impacts of pumping on surface water supplies
18 certain specific things that -- where these statements 18 on Silver Creek and the Little Wood River.
19 inthe moratorium order may not apply, and so we should | 19 Q. During the 2021 irrigation season?
20 not have these broad statements in the moratorium order 20 A. Right.
21 because somebody might misconstrue it in a particular 21 Q. Okay. And you understand that Jennifer
22 case. And that particular case we don't have in front 22 Sukow did model runs and that the model run that she
23 of usyet. 23 ultimately relied upon simulated curtailment as of
24 A. That'strue. But the -- just thismore 24 July 1, 2021?
25 narrow issue about this prior determination that 25 A. Yeah, | think there was -- she did -- there
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1 wassevera runs she did starting curtailment, | 1 Q. Let meask adifferent question.
2 recal, at different months, like July 1, June 1, 2 What's the travel time of water that would
3 May 1. But | think ultimately the July 1 run was the 3 have been curtailed -- let's just assume -- let's pick
4 onethat she put -- focused on. 4 City of Hailey. What's the travel time of curtailed
5 Q. And that was the run that allowed her to 5 water from the City of Hailey to the dry beds?
6 conclude that there was no -- there was no reason to 6 A. Wadll, | don't think -- well, | don't know
7 curtail above the Glendale Bridge? 7 what thetravel timeis, but | think --
8 A. Yes 8 Q. Isit days? months?
9 Q. Okay. And do you know why July 1 was 9 A. Almost -- well, but most of the impact of
10 selected? 10 Hailey's pumping is not going to propagate through the
11 A. Seemslikeit was because the hearing was 11 underground down to the dry beds. Most of it's going
12 taking placein early June that year, and assuming an 12 togodirectly to the Big Wood River that is very close
13 expedited decision was made that the earliest that they 13 by.
14 could actualy do any curtailment would have been 14 Q. Okay. And so how long doesit take for
15 around July 1. 15 that to propagate to the river and get down to the dry
16 Q. Sobasically her model run was based upon 16 beds?
17 theideathat if we curtailed water rights -- or 17 A. Oh, not very long.
18 curtailed groundwater pumping rights as of July 1 there 18 Q. Okay.
19 would be acertain reaction in Silver Creek and the 19 A. Months probably.
20 Little Wood; right? 20 Q. Not very long in terms of --
21 A. That'swhat her model run would -- or 21 A. But | don't know. | haven't done that
22 that's among the outputs that she tabulated from that 22 andysis. But the distance between Hailey's wells and
23 run. 23 theriver isvery short.
24 Q. And do you remember what the mode! run for 24 Q. Okay. So none of the water that's pumped
25 the July 1 cutoff showed about how much curtailed water | 25 from Hailey's wells would otherwise stay in the aquifer
Page 560 Page 562
1 would have remained in the aquifer after the irrigation 1 and get down into the Triangle? It would all go back
2 season in October? 2 totheriver? Isthat your testimony?
3 A. Canyou restate that? 3 A. WHdl, likel said earlier, in these
4 Q. Yeah. So her model run demonstrated that 4 groundwater models, you know, you can compute pumping
5 water would remain in the aquifer, the simulated 5 from almost any location on any source to some degree.
6 curtailment water would remain in the aquifer after the 6 Butit'samatter of degree. But for that example
7 irrigation season; right? 7 we'retaking about Hailey, | would -- almost all of
8 A. Yeah, that seemslike another way of saying 8 their impact isgoing to be directly to theriver
9 there's some impacts that aren't realized yet. 9 nearby rather than a groundwater impact propagating
10 Q. Okay. Soif youlook at Table 1 of her 10 miles and miles through the aquifer down to some other
11 report on page 21 of Exhibit 202. 11 location.
12 Do you see that? 12 Q. So aretheregaining and losing stretches
13 MR. BAXTER: What page was that? 13 of the Big Wood between Ketchum and Glendale?
14 THE HEARING OFFICER: 21. 14 A. Thereare.
15 MR. BARKER: Page 21. 15 Q. Do you know what they are, where they are?
16 Q. Areyou there? 16 A. |think it's gaining upstream. It'slosing
17 A. lam. 17 through the -- down to the dry beds. And then it gains
18 Q. Soyou see that the model run demonstrated 18 again further downstream.
19 that 66 percent of the predicted curtailment was still 19 Q. Soit's-- the stream islosing water from
20 intheaquifer as of October 1 by curtailing on July 1? 20 Hailey down to the dry beds?
21 A. Yes. 21 A. | don't know al that off the top of my
22 Q. And asyou go further north in the basin 22 head. I'd haveto go review some dataon that. But
23 above Glendale, it will take longer for the water to 23 it'sgaining and losing. Andit's certainly losing
24 populate down towards the dry beds? 24 through the dry beds by -- you know, | know that.
25 A. So-- 25 Q. ButI'mtryingtoget atis, let's say from
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1 Ketchum down to the Glendale Bridge, before you get to 1 A. Yeah.
2 thedry beds, isit gaining or losing in that stretch? 2 Q. And what are the other canalsin this area?
3 A. It could be gaining or losing, depending on 3 A. There'saBypass Canal.
4 the season and amount of pumping that's going on and... 4 Q. Okay. And what does the Bypass Canal do?
5 Q. Sothe answer isyou don't know? 5 A. Divertswater around the dry beds or parts
6 A. Wadl, it's-- | would suggest -- | would 6 ofit.
7 say that it varies, but | don't -- | don't know the 7 Q. Anddeliversit to where?
8 precise numbers off the top of my head. 8 A. Down -- further downstream.
9 Q. Sowould you agree with me that the 9 Q. Do you know to what properties that Bypass
10 Jennifer Sukow evaluation where she says that the area 10 Canal delivers?
11 above Glendale where groundwater pumping has minimal | 11 A. | remember looking at that in the 2021
12 effect is based upon her July 1 curtailment model run? 12 hearing, but I've forgotten.
13 A. Yeah, | think that's afair statement. 13 Q. And arethere other canalsin that area?
14 Q. Okay. Soyou aso quote from her report 14 A. Yes
15 about the benefitsto Silver Creek. Well, let's go 15 Q. And do you know what they are?
16 down to the bottom of section 2.0 of your report. 16 A. Not off thetop of my head.
17 Do you have that handy? 17 Q. Haveyou heard of the -- have you heard of
18 THE HEARING OFFICER: Which exhibit number? | 18 the Baseline Canal?
19 MR. BARKER: 134. Or sorry. 314. 19 A. Yes
20 THE HEARING OFFICER: 314. 20 Q. Do you know where that diverts from?
21 MR. BARKER: Dysexia 21 A. Not exactly.
22 MR. BAXTER: What page? 22 Q. And do you know where the Baseline Bypass
23 THE HEARING OFFICER: Exhibit 314. 23 Canal is?
24 MR. BARKER: They're not page numbered, so it's 24 A. Not exactly.
25 the bottom of section 2.0, "Impact of Pumping at 25 Q. Okay. Soas| understand the position in
Page 564 Page 566
1 Glendale Bridge on Silver Creek." 1 your report isthat diversion -- isthat if you reduce
2 THE HEARING OFFICER: So exhibit page No. 4of | 2 pumping in the upper part of the basin above Glendale
3 9? 3 Bridge there would be some increase in flowsin the Big
4 THE WITNESS: Yes. 4 Wood; isthat fair?
5 MR. BARKER: Where are you, Mr. Director. | 5 A. Yes
6 don't have that. 6 Q. Andthat if you did increase flowsin the
7 MR. BAXTER: The exhibits have apage number on | 7 BigWood, that water would be available to be diverted
8 the bottom. 8 into the Triangle; right?
9 MR. BARKER: Okay. It would page 4 of 9 of 9 A. That'strue.
10 Exhibit 314. 10 Q. Okay. And haveyou tried to -- have you
11 Q. Soyou're quoting some discussion from 11 tried to quantify the amount of water that could be
12 Jennifer Sukow's memo about the impacts of not being 12 diverted into the Big Wood, or have you noticed -- have
13 ableto divert water into the canal system. 13 you seen from Jennifer Sukow's model how much
14 So let me ask you, what do you know about 14 additional water could be diverted from the Big Wood
15 thecana systemsin the Triangle? Do you know where 15 into those canal systems?
16 thebypassislocated? Do you know where -- 16 A. My recollection is that she acknowledged
17 A. Generally there'stwo or three canals that 17 that that could happen, but she didn't try to analyze
18 divert downstream -- at or downstream of the Glendale 18 it.
19 Bridge that divert to the east out over the Triangle. 19 Q. Okay. Anddid you try to analyzeit.
20 Q. Okay. So 45, do you know where that 20 A. Inaqualitative way.
21 diverts? 21 Q. Okay. Sotell mehow you analyzed that
22 A. Generally. 22 phenomenon in aqualitative way.
23 Q. Whereisthat? 23 A. Waell, | discussed that in my report in the
24 A. Wadll, inthat areal just talked about. 24 sensethat -- sort of addressing this, what I'll call a
25 Q. Below Glendae? 25 water rights administration linkage between depletions
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1 tothe Big Wood River and flows on Silver Creek. 1 Q. Oh, quantify? Okay.

2 And that linkage is such that -- kind of 2 A. Sheidentified the possibility for that.

3 going along with what you were just asking me about, if 3 Q. Okay. Solet'sturnto page 5 of 9 of your

4 you pump on the upper Big Wood River and that causes-- | 4 report.

5 orlet'sdoit the other way. 5 A. Okay.

6 If you curtail pumping upstream on the Big 6 Q. Soyou'vegot -- starting with the

7 Wood River, that puts more water into the Big Wood 7 paragraph "Based on proximity," are you there?

8 River that would flow downstream, and part of that 8 A. Yes.

9 could get diverted out into these canals. 9 Q. Just to follow up on what you just said,

10 And so -- but when | say "qualitative,” in 10 you got about halfway down through that paragraph, you
11 my -- theanalysis| did, what | said isthat if 11 said, "The potential amount of the impacts -- of such
12 there's-- if -- if there's a determination made 12 impacts would depend on the frequency and duration that
13 through administration that wells upstream of the 13 the Bypass Canal drying up the Big Wood and the
14 Glendale Bridge were impacting the Big Wood River and | 14 operations and consumptive use of theirrigation water
15 that resulted in some mitigation obligation to the Big 15 under the Bypass Canal system.”
16 Wood River, say for anew water right, and if that 16 So would you explain to me what you mean by
17 impact to the Big Wood River was fully offset to the 17 that. What isit that's unique about the bypass that
18 Big Wood River, then because you've made the Big Wood | 18 would have an effect on flowsin Silver Creek?
19 River whole, there could be no -- none of this sort of 19 A. Yeah, that -- | probably used the wrong
20 water -- lingering water right linkage impact over to 20 terminology there. | meant more generally to say
21 Silver Creek, because you've made the Big Wood whole so| 21 impacts to canals that -- that extend out into the
22 you couldn't have any of that secondary impact down to 22 Triangle. Probably rather correct that rather than
23 Silver Creek. 23 said Bypass Canal specifically. That'swhat | meant.
24 Q. But there would be a secondary impact if 24 Any canasthat took water out.
25 you didn't make the Big Wood whole? So you would have| 25 Q. Soisthisreferenceto drying up the Big
Page 568 Page 570

1 tomitigate -- 1 Wood by the Bypass irrelevant to your opinion?

2 A. Wdl -- 2 A. | meant drying up the Big Wood River

3 Q. -- becauseit would have an effect on 3 through canalsthat divert out into the Triangle.

4 Silver Creek aswell? 4 Q. Andsoif youwereto -- if you wereto

5 A. We'd haveto figure out what that was. But 5 have additional water in the canals for alonger period

6 my proposition was that if you made the Big Wood whole, | 6 of time, what effect would that have on the ability --

7 then there wouldn't be any impact on Silver Creek. If 7 onthe need for the water usersin the Triangle to turn

8 you didn't make the Big Wood River whole, then there's, 8 ontheir pumps?

9 | guess, some possibility for this secondary impact to 9 A. Soyou're going back and saying absent any
10 Silver Creek, although | haven't ever seen that kind of 10 mitigation or water being put into the Big Wood River,
11 impact be part of the Department's administration. But 11 just looking at the impacts of pumping unmitigated?
12 it seems like somewhat unplowed ground. 12 Q. That'scorrect.

13 But it would be -- it would still be -- | 13 A. Okay. So-- sorry, can you state your

14 don't know -- relatively small, because you're talking 14 question again?

15 about an impact to a canal diversion, and then they use 15 Q. Sure. Soif thereare -- if thereis

16 that water, consume much of it, and then there's some 16 reduction in flow into the Big Wood that would reduce
17 return flows that may end up back in Silver Creek. 17 the amount of water that's available for the surface

18 And so that sort of cascade of events may 18 water usersin the Triangle to divert and irrigate

19 potentially result in someimpact out on Silver Creek. 19 with, what's the implication for their ability -- for

20 And that's what Jennifer generally described in her 20 their need to turn on their pumps?

21 report but did not quantify. 21 A. If they were short of water at -- and

22 Q. I'msorry, you said she did not find any 22 pumping at aparticular time, then -- and they were

23 impacts? 23 using their wells as a supplemental source and

24 A. No. Sheidentified, but she didn't 24 intending to use surface water primarily, if they got

25 quantify. 25 more surface water, presumably they would pump less
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1 groundwater. 1 Q. Yes. Foryour clients.
2 Q. And what would the effect of pumping that 2 A. Well, they don't have any mitigation
3 groundwater in the Triangle have on the flowsin Silver 3 obligations, | don't think.
4 Creek and the Little Wood? 4 Q. Okay. Soyou are recommending aremark
5 A. It could cause adepletion if there's some 5 that's added to the Big Wood Moratorium Order; right?
6 consumptive use of that. 6 That'son page5 of 9 of your Exhibit 3147
7 Q. Soagain, on page 5 of 9 of your report, 7 A. Yes
8 Exhibit 314, you make the statement, "As mentioned in 8 Q. Okay. Sowhat do you mean in that remark
9 the Sukow memo, IDWR did not attempt to undertake this | 9 by "materially impacted"? What are you asking the
10 analysis, and there may belegal or policy limitations 10 Department to say?
11 on requiring mitigation for this type of impact.” 11 A. Wadll, just what it says there.
12 Did | read that right? 12 Q. No. | want to know what the words
13 A. Yes 13 "materially impacted” meansto you.
14 Q. Okay. Sodid Sukow's memo say there are 14 A. I'm--I'mnot -- | don't think -- I'm not
15 legal or policy limitations on requiring mitigation, or 15 tryingtointerpret that. | just -- | think that --
16 isthat your conclusion? 16 Q. Well, you're the one that asked the
17 A. Shesaid something to that effect. 17 Department to put this language in the order.
18 Q. Okay. Isthat your conclusion aswell? 18 A. No, | know.
19 A. | haven't really analyzed that issue. So 19 Q. Sowhat do you mean?
20 I'mjust repeating what -- or paraphrasing what she 20 A. | think "material”" can be determined in
21 sad. 21 a-- onacase-by-case basisin a-- say in afuture
22 Q. Soyou don't know what the legal and policy 22 mitigation plan. And --
23 implications are that's referred to in your report? 23 Q. But that's not what you're saying here.
24 A. | think she mentioned something about 24 You're saying as abroad sweep that it's materia
25 continuing -- whether there was some obligation to 25 impact only by Bellevue or below the Glendale Bridge.
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1 continue some waste of water or something to that 1 You're not saying on a case-by-case determination we're
2 effect. 2 going to term material impact. You're saying thereis
3 Q. Butyou'rerelying entirely on what 3 no material impact.
4 Jennifer Sukow said and not on your own analysisin 4 So what do you mean?
5 making that statement? 5 A. | think we're talking past each other.
6 A. Wadl, it'simmaterial to my analysis, 6 Q. Well, | don't think you're answering my
7 because my analysisisif you make the Big Wood whole, 7 question.
8 you don't have to -- none of this stuff even matters. 8 What do you mean that Silver Creek is
9 Q. So how do you make the Big Wood whole? 9 materialy impacted only by groundwater pumping within
10 A. Mitigate to the Big Wood. 10 the Bellevue Triangle south of the Glendale Bridge?
11 Q. Mitigate what? By doing what? 11 A. For those kinds of hydraulic impacts that
12 A. Wadll, we haven't gotten that far. Butin 12 came out of Jennifer's model runs, | don't -- | think,
13 the context of getting a new water right and if there's 13 based on the model -- well, based on those runs that we
14 an obligation to mitigate for what comes out of this 14 talked about earlier that | think there could be a
15 matter, say to mitigate -- the municipal users have to 15 finding that there's not an impact of pumping on the
16 mitigate their consumptive use, if they are -- or 16 Big Wood River to Silver Creek in the first year of
17 mitigate their depletions to the Big Wood River, if 17 curtailment, if that -- assuming that that's sort of
18 they mitigate those pursuant to some future mitigation 18 theframework that these curtailments are evaluated in
19 plan, then there would be none of this secondary impact | 19 aone-year curtailment situation.
20 downto Silver Creek. 20 Q. Sothese curtailments were evaluated.
21 Q. And what mitigation plans are in place to 21 Y ou're talking about the 2021 proceeding,
22 affect those flows in the secondary impacts to Silver 22 which wasjust intended to evaluate impacts on Silver
23 Creek at the present time? 23 Creek and Little Wood during the 2021 irrigation
24 A. Mitigation plans on the upper Big Wood 24 season?
25 River? 25 A. Wadll, it was aone-year type curtailment.
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1 Itwasn't amultiyear, long-term curtailment? 1 Surface Water Coalition methodology, it seems like the
2 Q. If youlook at her model run, it shows 2 Department's saying we should be using one-year
3 impacts over more than one -- more than one irrigation 3 curtailment analyses to evaluate impacts in conjunctive
4 season, doesn't it? 4 administration.
5 A. Yeah. Buttherun that was -- the runs 5 Q. Okay. Sothe Big Wood Moratorium Order is
6 that werefocused on in that matter, and similarly in 6 notinresponseto adelivery cal or a237 AG
7 the Surface Water Coalition matter, were based on 7 proceeding, isit?
8 one-year curtailment analyses. 8 A. No, but it's-- it involves asimilar kinds
9 Q. And you think that's an appropriate 9 of analyses.
10 analysisof ahydrologist? 10 Q. Okay. Sosimilar kind of analysisin that
11 A. A what? 11 the only thing a moratorium area -- a moratorium order
12 Q. Youthink that one year isall you need to 12 looksat isjust what happensin one year, and then we
13 analyze when you're looking at making a material impact | 13 got to come up with a new moratorium order next year
14 determination? 14 for--
15 A. Wel, asl -- as| testified earlier, | 15 A. | don't know.
16 tried to argue that you should look at longer term. 16 Q. -- what ismaterial or not? Isthat what
17 And my opinion was rejected in the Surface Water 17 you're saying?
18 Coalition methodology matter by the Director. 18 A. I'mjust going by what -- the signal that
19 Q. And that was for what kind of replacement 19 I've gotten from the Department in these recent
20 water is needed in the 2021 irrigation season for the 20 matters.
21 surface water users; right? 21 Q. But you don't have asignal from the
22 A. No. I'mtaking about the Surface Water 22 Department about moratorium orders except for what'sin
23 Codlition. 23 this moratorium order that the Director issued for the
24 Q. That'swhat I'm talking about too. The 24 Eastern Snake Plain and the Big Wood?
25 Methodology Order saysyou got to -- we'll replace this 25 A. Yeah, | guesswe don't have modeling -- |
Page 576 Page 578
1 amount of water in this year because thisis your 1 mean we don't have a prior moratorium order with
2 impact in thisyear? 2 modeling.
3 A. No. Weweretalking about what kind of 3 Q. Okay. Sol think your final conclusionis
4 analyses -- analysis you do to determine the 4 unlessyou mitigate -- or I'll put it inyour words.
5 curtailment date. 5 If you mitigate for impacts to the Big
6 Q. And you disagreed with the Department using 6 Wood, you will also end up mitigating for impacts to
7 thetransient model; isthat right? 7 Silver Creek; isthat right?
8 A. Wdl -- 8 A. Correct.
9 Q. That'sayes-or-no question. 9 Q. And soin other words, if you mitigate for
10 Did you disagree with the Department using 10 all your depletions, there won't be any injury,
11 thetransient model in the Surface Water Coalition 11 regardless of whether it's to the Big Wood or the
12 case? 12 Silver Creek; right?
13 A. Intheway that they used the transient 13 A. Wdl, if --
14 model. 14 Q. Sol mean that'strue for any.
15 Q. Yeah. What kind of model did Jennifer use 15 A. No. Inthisparticular situation if -- if
16 inthe Big Wood? 16 therulein determining what you owe and where you owe
17 A. TheWood River groundwater model. 17 itisbased on aone-year curtailment run, then | think
18 Q. Isitatransient model or a steady-state 18 that there's -- as Jennifer -- Jennifer's analysis
19 model? 19 showed, there's -- there's virtually no groundwater
20 A. It cando both. 20 impact to Silver Creek from Big Wood pumping.
21 Q. Okay. And her model run, what did she use? 21 Q. Not to beat adead horse --
22 A. Sheused aone-year transient run. 22 A. If youdo --
23 Q. Okay. And you think that's inappropriate? 23 Q. --but that'sfrom July 1 --
24 A. | wasjust using therun that sheused in 24 THE HEARING OFFICER: Counsdl, let'slet him
25 the 2021 matter. And based on that 2021 matter and the | 25 finish histhought --
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1 MR. BARKER: Sorry. 1 could make, that this 3 or 4 percent is small enough
2 THE HEARING OFFICER: -- before you ask your 2 that it wouldn't need to be mitigated, that the user
3 next question. 3 could just make all of their mitigation to the Big Wood
4 MR. BARKER: Thank you. 4 rather than parsing 97 percent, for example, to the Big
5 THE WITNESS: If you do -- if theruleisto do 5 Wood and 3 percent to Silver Creek.
6 alonger-term run to figure out impacts, then there 6 Q. So how would you mitigate to Silver Creek
7 would be -- you know, the model would say there'sa-- 7 if youwere Hailey?
8 possibly a3 or 4 percent impact of Big Wood pumpingon | 8 A. Wadll, | guessthey could buy up some
9 Silver Creek over thelong term. 9 irrigation rights, alittle bit of irrigation right in
10 And | guess a determination would need to 10 the Triangle and dry up some land there is one way.
11 be madeif that was significant enough to require 11 Q. And you don't think that -- what number did
12 mitigation of that small amount, tiny amount of water 12 you come up with from Mr. Miller's report? 370
13 to Silver Creek or whether using the, you know, 13 acre-feet? You don't think that is something that
14 whatever kinds of thinking that the Department hasused | 14 should have to be mitigated?
15 beforeto limit where water is owed that the Big Wood 15 A. Wadll, that's -- that's the impact of all
16 pumperscould just replace al -- make all their 16 the pumping. Sowe're not talking about that. We're
17 replacementsto the Big Wood and not have to makethat | 17 talking about mitigating for a new water right. So,
18 small replacement to Silver Creek. But that'sa 18 you know, so if theimpact islet's say a new water
19 determination for the Department to make. 19 right that's going to pump 100 acre-feet, for example,
20 Q. (BY MR. BARKER): But if you madethe -- 20 soif you compute that the impact over four years from
21 your testimony isif you made the mitigation to the Big 21 that pumping is going to be 3 acre-feet to Silver Creek
22 Wood, an amount to mitigate the impact on the Big Wood, | 22 over that whole four years, and, you know, what's that?
23 you would also cover that, what you call the tiny 23 That'slike a garden hose of water.
24 amount to Silver Creek? 24 So if that -- but if that's the standard,
25 A. Wadll, you might. You actually might. You 25 then | guessthey could go dry up some land and come up
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1 would for sure cover the secondary impact. And because 1 with some water for that.
2 you were, in effect, overmitigating alittle to the Big 2 Q. Soyou don't think they should have to
3 Wood that that sort of secondary, additional mitigation 3 mitigate for their existing impacts?
4 tothe Big Wood might result in some secondary benefit 4 A. Not under this moratorium order. That's
5 down on Silver Creek. So -- 5 not what we're talking about.
6 Q. Why are you overmitigating to the Big Wood? 6 Q. And soif you had one new water right, two
7 A. Wadll, if the model says 97 percent of the 7 new water rights, ten new water rights, a hundred new
8 impact over the long term is to the Big Wood and 8 municipal water rights, at what point do you start to
9 3percentisto Silver Creek, if you replace 9 say, well, that's enough, you do need to mitigate, or
10 100 percent to the Big Wood, you've overmitigated by 10 isitjust, well, one, we don't worry about?
11 3 percent. 11 3 acre-feet's not enough?
12 Q. But you haven't -- but then you've 12 A. Yeah, that probably could be a
13 mitigated for the impacts, your direct impacts to 13 determination at some level it becomes significant.
14 Silver Creek? 14 But | mean --
15 A. Pardon? 15 Q. So areyou suggesting in your remarks what
16 Q. Sol don't understand how mitigating 16 we should view as significant and not significant?
17 100 percent of the impacts is overmitigating. 17 A. No.
18 A. Overmitigating to that source, to the Big 18 Q. But you are saying that whatever we do
19 Wood. 19 above Glendaeisnot significant? | mean that's what
20 Q. Butnotto-- soyou're saying if it's 20 your proposal says; right?
21 small enough, in your estimation you don't have to 21 A. | --no, my -- going back, my proposal was
22 mitigate for 3 or 4 percent of your usage; is that your 22 based on the one-year curtailment run.
23 testimony? 23 Q. | understand.
24 A. Wadll, that'skind of a separate issue. But 24 A. That'swhat | understood to be the
25 that is-- that is adetermination that the Department 25 framework. Now, if the frame -- if I'm told that the
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1 framework isdifferent and we look at multiple years 1 A. |think it was--if | understand you
2 andit's 3 percent, for example, then there could be a 2 correctly, it was based on the statement by Ms. Sukow
3 determination of whether that's necessary or not. 3 from her modeling that 99 percent of the impact to
4 Q. Okay. I think you're going off on a 4 Silver Creek and the Little Wood River was from pumping
5 tangent from what | was trying to ask about. 5 south of the Glendale Bridge.
6 Y ou were saying that if you have just one 6 Q. Isn'tittruethe Director made no finding
7 new application it's not enough. 3 acre-feet, that's 7 about the impact of pumping above | guessit's Glendale
8 not enough to have to worry about. 8 inthe order that was entered?
9 And I'm asking you, at what point when you 9 A. Wadll, maybe "finding" was the wrong word.
10 start adding up all the new municipal rights does it 10 But | just meant that they were excluded from the
11 become significant enough that it should be evaluated? 11 curtailment order based on that statement from
12 Or areyou saying it's never significant enough that 12 Jennifer.
13 these water rights -- new water rights should be 13 Q. They were excluded from the beginning;
14 evaluated? 14 right? When the Director started the proceeding, he
15 A. It might never be significant because the 15 excluded everybody above Glendale Bridge; right?
16 percentageissmall enough, but -- so | haven't made 16 A. | don't-- 1 don't recal the details.
17 that determination. 17 Q. Youdon' recal that?
18 Q. Butit'spossible at some point in time, 18 A. When that exclusion happened exactly.
19 even you would agree, that there's enough of an impact 19 Q. Okay. Allright. | just want to briefly
20 that it should be mitigated? 20 addresswith you, the issue that was framed for issue
21 A. It'spossible. 21 two was the impact of pumping on surface water sources
22 MR. BARKER: That'sall the questions| have, 22 upstream from Magic Reservoir, including Silver Creek.
23 Mr. Director. 23 You -- did you do an analysis of the impact
24 Thank you, Mr. Sullivan. 24 of pumping on surface water sources upstream from Magic
25 THE HEARING OFFICER: All right. Areyouokay |25 Reservoir?
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1 to continue? 1 A. Onall surface sources?
2 THE WITNESS: Yeah. 2 Q. Yeah. That wastheissue that was
3 THE HEARING OFFICER: All right. Go ahead whenn 3 presented by the Director.
4 you'reready, Mr. Fletcher. 4 A. Weéll, my -- my clientswereinterested in
5 MR. FLETCHER: Thank you. 5 theimpacts on Silver Creek, so that's what | focused
6 6 on.
7 CROSS-EXAMINATION 7 Q. Soyour answer is no, you did not -- you
8 BY MR. FLETCHER: 8 did not address the issue presented by the Director,
9 Q. Mr. Sullivan, I'm representing Big Wood 9 whichistheimpact of pumping on surface water sources
10 Cana Company in this part of the proceeding. Excuse 10 upstream from Magic Reservoir?
11 me. 11 A. Not on the Big Wood side.
12 | need you to clarify part of your 12 Q. Okay. Cities pump year-round; correct?
13 testimony. Right in the beginning you said that the 13 A. Yes
14 Director made some kind of finding about the impact of 14 Q. And so their pumping would impact flowsin
15 thecities pumping on Silver Creek in the 2021 15 the Big Wood year-round; correct?
16 proceeding. 16 A. Yes.
17 Do you remember that testimony? 17 Q. And so during the irrigation season they
18 A. Generdlly, yes. 18 impact natural-flow rightsin the river; correct?
19 Q. Andwhat did you say the Director found? 19 A. Whichriver?
20 A. Wadll, that they were not included in the 20 Q. TheBig Wood River.
21 curtailment order that was involved in that proceeding. 21 A. They can.
22 Q. Butdidn't you say that the Director made a 22 Q. Weéll, they do, don't they?
23 specific finding because of some percentage of impact 23 A. Wadll, but if there's enough water to meet
24 that they weren't involved in the proceeding? Wasn't 24 thoseirrigation demands --
25 that your testimony? 25 Q. |see
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1 A. --then there's no impact. 1 REDIRECT EXAMINATION
2 Q. Soif there's so much water that everybody 2 BY MS. McHUGH:
3 has enough water, then -- but most of the time in the 3 Q. It'syour understanding that in the
4 Big Wood there's not that situation, is there -- 4 moratorium order, asit's currently issued, the
5 A. | agree with that. 5 Director has determined that municipal pumping is
6 Q. -- during the irrigation season? 6 considered fully consumptive; correct?
7 Now, during the non-irrigation season, Big 7 A. Yes.
8 Wood water flows into Magic Reservoir; correct? 8 Q. And when you were just having your
9 A. Yes 9 discussion with Mr. Barker about the fact that -- and
10 Q. And so when they're pumping in the winter, 10 we'retalking specificaly to the City of Bellevue and
11 that would impact storage in Magic Reservoir as well; 11 the City of Hailey and how mitigating to the Big Wood
12 correct? 12 River and the secondary impactsto Silver Creek, |
13 A. Itcould. 13 guess| wanted to clarify your testimony on what -- it
14 Q. Wél, how could it not? 14 got alittle bit muddled there, in my mind.
15 A. Wadll, if Magic Reservoir isfull, then 15 Would you please clarify what you were
16 there's-- 16 sayinginyour report and what you're saying about that
17 Q. Okay. All right. | understand what you're 17 particular thing relative to Bellevue and Hailey.
18 saying. If there'sfull supplies, nobody has to worry 18 A. If Bellevue and Hailey fully mitigate their
19 about. 19 impactsto the Big Wood River, there would be no
20 But do you know how often Magic Reservoir's 20 secondary impacts -- or lingering secondary impacts
21 been full in the last ten years? 21 fromthe Big Wood River over to Silver Creek.
22 A. Wadll, it fillsoccasionaly. 22 Q. Okay. And then another, | think, question
23 Q. Yeah. Okay. Andyour focusis-- and I'm 23 that Al wastrying to say isyou don't disagree with
24 not going to repeat all the material that Mr. Barker 24 Jennifer Sukow's analysisin her model runs, do you?
25 covered, but your focus really was on Silver Creek, and 25 A. No.
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1 you'rerelying solely on Jennifer Sukow's July 1 1 Q. And what they conclude?
2 curtailment scenario in coming to your conclusions; 2 A. No.
3 correct? 3 Q. Okay. Soitwasjust that inthis
4 A. Correct. 4 particular case with the moratorium order it seemed to
5 Q. Sol thinkit'sfair to say that itisyour 5 beapotential departure from how the Department had
6 opinion that pumping upstream of the Glendale Bridge 6 viewed impacts, which istheir words, in the moratorium
7 causesimpacts to the flow of the Big Wood River; 7 order. And so the attempt was to bring to the
8 correct? 8 Department's attention --
9 A. Yes 9 MR. BAXTER: Objection. Isthere aquestion?
10 Q. And that can impact natural flow to the 10 MS. McHUGH: Yes, there'sgoing to be a
11 Wood River and it can impact storage to Magic 11 question. I'mtrying to set up --
12 Reservoir? 12 THE HEARING OFFICER: There's an objection.
13 A. Yes. 13 I'll sustain the objection and just ask you to restate
14 MR. FLETCHER: Thank you. | don't have any 14 your question.
15 further questions. 15 MS. McHUGH: Fair enough.
16 THE HEARING OFFICER: All right. 16 Q. Okay. Soif you would return to page 1.0,
17 MR. BAXTER: | think everything | would have 17 theintroduction to your report.
18 covered with this witness has already been covered. 18 A. Okay.
19 THE HEARING OFFICER: Okay. So no more 19 Q. And| just wanted to clarify again that the
20 cross-examination. 20 Department made a statement in its moratorium order
21 Any redirect? 21 that -- I'll try not to be leading -- that you were
22 MS. McHUGH: | just wanted to ask a couple 22 trying to clarify through thisreport. And | think
23 clarifying questions. 23 Mr. Barker tried to talk to you about those statements.
24 I 24 Could you clarify what the purpose was,
25 1l 25 what the concern was for your two clients, the City of
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1 Bellevue and the City of Hailey, with regards to the 1 record.
2 statement that you have listed in paragraph that's the 2 And let's start with the expert testimony
3 italicsin 1.0. 3 of Mr. Dave Shaw.
4 A. Themain concern was that this statement, 4
5 and mainly that -- the second sentence could be 5 DAVID SHAW,
6 interpreted to mean that pumping on the Big Wood River 6 having been called as awitness by the South Valley
7 had asignificant impact on Silver Creek. 7 Ground Water District and duly sworn, testified as
8 Q. With no limitations? 8 follows:
9 A. Yes 9
10 MS. McHUGH: No further questions. 10 THE HEARING OFFICER: All right. Thank you.
11 THE HEARING OFFICER: Okay. Any recross? 11 Youcan sit down.
12 Okay. | think that's everything, 12 Perhaps state your name and address for the
13 Mr. Sullivan. 13 record.
14 THE WITNESS: Okay. 14 THE WITNESS: David Shaw. 802 South Plaza Road
15 THE HEARING OFFICER: Thank you. 15 in Emmett.
16 THE WITNESS: Thanks. 16
17 THE HEARING OFFICER: Soit's4:40. | think,as | 17 DIRECT EXAMINATION
18 weindicated earlier, Ms. Sukow has a hard out at 5:00. 18 BY MR. BARKER:
19 I'mwondering if we could save her for first thing in 19 Q. Dave, you've done this enough times, |
20 themorning, or at least at the conclusion of 20 didn't haveto get up here. | can just stand back and
21 Mr. Shaw's expert testimony, since he's still herein 21 letyouroll.
22 theroom, and that we either finish the day off by 22 Mr. Shaw, good afternoon. Albert Barker on
23 concluding with Mr. Shaw or call it aday aswe get 23 behalf of the South Valley Ground Water District.
24 closeto six o'clock. 24 Y ou authored a portion of an expert witness
25 Any objection to that proposal ? 25 report in this proceeding, did you not?
Page 592 Page 594
1 MR. BAXTER: Director, | would need about five 1 A. 1did.
2 minutesto talk to Ms. Sukow in advance, so... 2 Q. Do you have Exhibit 204 in front of you?
3 MR. FLETCHER: | didn't understand the proposal. 3 A. 304?
4 MR. LAWRENCE: Yeah. | agreel didn't 4 THE HEARING OFFICER: 204 or 304?
5 understand it. 5 MR. BARKER: | said -- it should be 204.
6 THE HEARING OFFICER: Wéll, it'sclear in my 6 Is that wrong?
7 head. 7 THE HEARING OFFICER: No, | think that's right.
8 MS. McHUGH: | understood it. Arewe going to 8 MR. BARKER: First number | got right today.
9 go with Mr. Shaw or Ms. Sukow. 9 THE WITNESS: | do have that.
10 THE HEARING OFFICER: | don't think we havetime 10 Q. (BY MR.BARKER): So before we get started
11 to get all the way through Ms. Sukow, so let's put her 11 onthe-- on your evaluation and opinions, Mr. Shaw,
12 off. 12 you've testified before the Department many times; is
13 But because of that, 1'd like to still 13 that right?
14 presson today, and I'd like to have Mr. Shaw come up 14 A. That'sright.
15 next, since he's present and available. 15 Q. How familiar are you with the water rights
16 Any opposition to that? 16 and water use in the Big Wood Basin? How long have you
17 And then in response to that, assuming 17 been working on that?
18 Garrick understood what | said, he would like a 18 A. | started working for the South Valley
19 ten-minute break, which | would also like. And then 19 Ground Water District in 2015, maybe.
20 we'll come back and resume with testimony of Mr. Shaw. | 20 Q. And have you worked for surface water users
21 Any objection to the break? 21 inthat same area as the South Valley?
22 Seeing none, we'll go on aten-minute 22 A. Yes. Most of the groundwater users are
23 break. 23 aso surface water usersin the South Valley Ground
24 (Recess.) 24 Water District.
25 THE HEARING OFFICER: Let's go back on the 25 Q. Okay. So areyou familiar with the canal
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1 systems, aswell astheir groundwater rights? 1 theTriangleiswhat?
2 A. Most of them, yes. 2 A. It'sgroundwater.
3 Q. Okay. Canyou just describe briefly for 3 Q. Okay. Haveyou looked at the water rights
4 the Director -- and he probably knows most of this, but 4 that areinthe -- for the water usersin the Triangle?
5 describe the main canals that's in the south Triangle 5 A. | have.
6 area? 6 Q. Canyoutell usgenerally what -- how the
7 A. Sure. Ontheeast side of theriver, the 7 water rights are used, stacked? How do they work in
8 D45-- 8 that area?
9 Q. Yes, sir. 9 A. Most -- most of the surface water users
10 A. The D45 divertsin Bellevue, in the town of 10 have supplemental groundwater. 1'd say there was maybe
11 Bellevue. And the bypass -- 11 10 percent of the areais covered solely by surface
12 Q. So where does the D45 take water to? 12 water or solely by groundwater. But by and large,
13 A. The D45 takes water all the way to the east 13 everybody has surface water and groundwater.
14 side of the Bellevue Triangle. 14 Q. Sofor the people, the 90 percent that have
15 Q. Okay. 15 both, they would rely primarily on the Big Wood sources
16 A. Andit splits. There's another entity that 16 until they were -- the Big Wood water rights were
17 diverts from the D45 that distributes water through the 17 curtailed?
18 middle of the Triangle. 18 A. The Big Wood sources and some of the
19 Q. Okay. And then what other canals are there 19 streamson the east side of the triangle, yes.
20 intheareain the southern part of the Blaine County? 20 Q. And then what would they do once they --
21 A. Again, on the east side the Bypass Canal 21 the surface water sources decline?
22 divertsjust above the Glendale Bridge, and a short 22 A. Assoon as the surface water sources
23 distance downstream the Baseline diverts out of the 23 decling, they turn on their wells and start pumping
24 bypass. And then the bypass extends on down to what's | 24 groundwater.
25 now the Heart Rock Ranch -- 25 Q. Okay. Sowith that general background, did
Page 596 Page 598
1 Q. Heart Rock. 1 you do some portion of Exhibit 204? | see that you
2 A. -- at the southern end of the Bellevue 2 shared the authorship with Mr. Powell.
3 Triangle on the east side. 3 A. 1did. I didsection C on page 3.
4 Q. And where does the Baseline deliver water 4 Q. Section C. So"Additional Silver Creek
5 to? 5 Impacts from Groundwater Pumping North of Glendale
6 A. TheBaseline delivers water to the 6 Bridge"; right?
7 west-southwest portion of the Bellevue Triangle. 7 A. Correct.
8 Q. Soarethefarmsand ranchesin the 8 Q. You sat through the hearing, you heard the
9 Bellevue Triangle, the surface water sources are 9 discussion about that Ms. Sukow's model runin -- for
10 primarily the Big Wood through the D45 and Baseline? 10 the May -- I'm sorry, for the 2021 contested case
11 A. TheWood River sources are -- some of the 11 proceeding?
12 folkson the east side have tributaries to Silver Creek 12 A. Yeah.
13 that they divert from, and some of them have both Big 13 Q. And you heard it described as a one-year
14 Wood water and Silver Creek tributary water. 14 model run?
15 Q. And how arethetributariesto Silver 15 A. |did.
16 Creek, what's the source of the water for that? 16 Q. Isthat correct?
17 A. Groundwater. 17 A. No.
18 Q. Okay. Arethere springs over there in that 18 Q. Whatisit?
19 areaaswdl? 19 A. Themodel run was July through September.
20 A. Thereare springs, and some of the streams 20 It wasthree months. It wasn't afull year.
21 onthe east side of the Triangle, they have some 21 Q. Okay. So based upon your evaluation of the
22 surface water from runoff, but that also gets augmented 22 water rights, your familiarity with the Basin 37
23 from shallow groundwater. 23 contested case proceeding and the model run, do you
24 Q. And the source of the groundwater -- or 24 have an opinion about the impact of groundwater pumping
25 sorry, the source of the springs in the east side of 25 north of Glendale Bridge on the Big Wood?
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1 A. ldo. 1 showsupin the Silver Creek six weeks, two months. So
2 Q. And what isthat opinion? 2 itrespondsredly fast.
3 A. If the source -- if Big Wood water is 3 Q. You had a-- do you have any -- or you had
4 reduced by groundwater pumping or for any other reason, | 4 acomment on Mr. Sullivan's conclusion in his report?
5 it reduces the supply for the D45 and the Baseline. 5 A. Yesah.
6 And-- 6 Q. Could you have 314 in front of you. And if
7 Q. So beforeyou go on, | want to just stop 7 you go to page 5 of 9 of Exhibit 314, theresa
8 youright there. 8 proposed additional remark.
9 On page 3 of your report, section C, you 9 Do you see that at the bottom of page 5 of
10 referenceto Mr. Sullivan's reference to Ms. Sukow's 10 97
11 reference of a10 to 16 cfs depletion in the Big Wood. 11 A. Oh,50f9. Yes, I do.
12 A. Yes. 12 Q. Okay. And would you read that proposed
13 Q. Can you explain what that means. 13 remark to yourself for aminute.
14 A. That was from Ms. Sukow's three-month model 14 A. Itsays, "Silver Creek" --
15 runin2021. And that was her estimated reduction in 15 Q. Youdon't haveto read it out loud.
16 Big Wood discharge from curtailing the groundwater 16 A. Okay.
17 rights north of Glendale. 17 Q. Just -- we've heard it several times
18 Q. Okay. Andisthat for an entire one-year 18 dready.
19 period? 19 A. Okay. All right.
20 A. No. That'sfor three months. 20 Q. Sodo you agree that this remark should be
21 Q. Sowhat would be the impact of curtailment 21 added to the Big Wood Moratorium Order?
22 over an entire one-year period? 22 A. No, | don't.
23 A. Theaquifer responds pretty fast, but | 23 Q. Andwhy isthat?
24 would think it would be larger. 24 A. The second sentence says, "Absent offsets
25 Q. Okay. 25 or mitigation, groundwater pumping from the aluvial
Page 600 Page 602
1 A. But | haven't -- | don't have the numbers. 1 aquifer of the Big Wood River and its tributaries north
2 Q. Yeah. Okay. And then if you looked at 2 of the Glendale Bridge material impact -- materially
3 Ms. Sukow's report, you will seethat her charts show 3 impactsthe flow of the Big Wood River and has no
4 an effect in the year following the curtailment as 4 material impact on the flow in Silver Creek."
5 waéll; right? 5 And the latter part of that statement |
6 A. Yes, there's some carryover. 6 believeisincorrect.
7 Q. Okay. So-- soweknow that if you did 7 Q. Sowhat part isincorrect?
8 curtailment more than just for the three-month period, 8 A. The part about no impact on Silver Creek.
9 you'd have agreater amount of impact on the flowsin 9 Q. And why do you think -- why do you
10 the Big Wood. 10 believe-- or let metry it again.
11 And how does that trandlate into water use 11 Why, in your opinion, isthere an impact, a
12 inthe Triangle? 12 materia impact, on the flow in Silver Creek?
13 A. Waél, anytimethe Big Wood dischargeis 13 A. Because we know when the supply of Big Wood
14 reduced during the irrigation season, more than likely 14 water isreduced, that means there's less water for the
15 the surface water usersin the Triangle are going to 15 surface water irrigatorsin the Triangle. And they'll
16 start pumping groundwater and make up that shortage by | 16 replace that shortage with groundwater pumping that has
17 groundwater. 17 animpact on Silver Creek.
18 Q. And so what effect does additional pumping, 18 Q. Okay. Andthenif | go back to your
19 based on that shortage of groundwater in the Triangle, 19 Exhibit 204.
20 haveon flowsin Silver Creek? 20 Do you have that in front of you?
21 A. Based on the current version 1.1 of the 21 A. |do.
22 groundwater model, it's almost one-for-one depl etion of 22 Q. GotoD, "Summary of Opinions."
23 Silver Creek. It responds pretty fast. 23 Areyou there?
24 Asl recall, if you do either recharge or 24 A. lam.
25 pumping near the north end of the Triangle, the effect 25 Q. Okay. Which of these opinionsin your --
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1 inthisreport are based upon your analysis? 1 Q. And that quantification is going to be
2 A. No. 4. 2 difficult?
3 Q. Okay. And would you explain to the 3 A. | think it can -- it can be agreed to. |
4 Director what your opinion is and why. 4 don't know that any one person would develop a method
5 A. Sure. When Big Wood supply is depleted, it 5 that everyone else would agree to.
6 depletesthe amount of water available for diversionin 6 Q. Thereby making it difficult?
7 both the D45 and the Baseline. And those shortages are 7 A. It could be difficult, yes.
8 replaced by groundwater pumping in the Triangle. And 8 Q. And upon who would that burden fall to make
9 groundwater pumping in the Triangle reduces the 9 the determination?
10 dischargeto Silver Creek. 10 A. Probably the Director.
11 MR. BARKER: That'sall | have, Mr. Shaw. Thank | 11 Q. Andwould that cause a burden to the
12 you. 12 Department?
13 Thank you, Mr. Director. 13 A. It would bethe result of anew
14 THE HEARING OFFICER: All right. Thanks, 14 application. It wouldn't be something the Director
15 Mr. Barker. 15 would just go out and decide he wanted to do.
16 Any cross-examination? 16 MS. McHUGH: Okay. No further questions.
17 Come on up. 17 THE HEARING OFFICER: Okay.
18 18
19 CROSS-EXAMINATION 19 CROSS-EXAMINATION
20 BY MS. McHUGH: 20 BY MR. LAWRENCE:
21 Q. Good afternoon, Mr. Shaw. 21 Q. Good afternoon, Mr. Shaw. Mike Lawrence
22 How do you define "material impact”? 22 representing the City of Hailey.
23 A. That'sagood question. 23 How are you?
24 Q. I know. That'swhy | asked it. 24 A. Good, Mr. Lawrence.
25 A. | don't know what material impact is, but | 25 Q. Your summary in the summary of opinionsin
Page 604 Page 606
1 know from examining the water usein the Triangle and 1 your expert report, you said your opinion is No. 4 --
2 running the groundwater model there's measurable 2 A. Yes
3 reductionin Silver Creek by groundwater pumpinginthe | 3 Q. --isthat correct?
4 Triangle. 4 A. Yes
5 Q. Soyou know when you disagree if 5 Q. And it says, "Pumping upstream of Glendale
6 something's not material, you just don't know if it is 6 Bridge primarily impacts flowsin the Big Wood River.
7 materia? 7 Impactsto Big Wood River can result in earlier surface
8 A. | don't know what material is. 8 water cutoff dates, which may increase supplemental
9 Q. Okay. Andinyour summary of opinion 9 groundwater diversionsthat may impact Silver Creek."
10 No. 4, thelast sentence there, you say, "These 10 If -- if the pumping upstream of Glendale
11 dependent reactions of impacts are difficult to 11 Bridge was mitigated to the extent that depletions to
12 quantify, but the quantification difficulty does not 12 the Big Wood River were fully mitigated, then there
13 eliminate the obligation of mitigation." 13 would not be -- there would not be aresulting earlier
14 Do you see that sentence? 14 surface water cutoff date; isthat correct?
15 A. ldo. 15 A. If that were possible, yes.
16 Q. Who would be tasked with quantifying the -- 16 MR. LAWRENCE: Thank you.
17 who -- who would be tasked with quantifying the 17 THE HEARING OFFICER: Any redirect?
18 difficult -- let me rephrase. 18 MR. BARKER: Mr. Director, I'd just like to
19 Who would be tasked with determining what 19 offer Exhibit 204.
20 the quantity would be needed in order to mitigate? 20 THE HEARING OFFICER: Motion to bring
21 A. | expect if anew groundwater right were 21 Exhibit 204 into the record.
22 applied for as a part of the approval process there 22 Any objection?
23 would need to be an agreed-upon analysis, probably 23 Seeing none, well bring itin.
24 using the Wood River groundwater model, to show what | 24 (Exhibit 204 admitted.)
25 theimpact would be. 25 MR. BARKER: Thank you.
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1 THE HEARING OFFICER: |sthere another exhibit 1 (Exhibit 202 admitted.)
2 welooked at that hasn't been brought in yet? 2 MR. HENDRICKS: Then we talked about 103. Wel'l
3 MS. McHUGH: Yeah. Exhibit 314, whichis 3 betalking about it tomorrow, but might as well put it
4 Mr. Sullivan's report. 4 innow, | guess.
5 THE HEARING OFFICER: Okay. Dol haveasimilar 5 MR. BARKER: Which one was that?
6 offer? 6 MR. HENDRICKS: That was our expert report.
7 MS. McHUGH: Yeah. | would offer Exhibit 314. 7 Candice brought it up.
8 MR. BARKER: No objection. 8 THE HEARING OFFICER: Any objection to bringing
9 THE HEARING OFFICER: Seeing no objection, we'll 9 Exhibit 103 into the record, since it's been discussed?
10 bring that in. 10 MS. McHUGH: Just one moment.
11 (Exhibit 314 admitted.) 11 THE HEARING OFFICER: And | think you're done if
12 THE HEARING OFFICER: Did we not also discuss | 12 you want to be.
13 the Sukow memo? Was that an exhibit? 13 MR. FLETCHER: Wasit admitted, 103?
14 MR. BARKER: Wedid 20 -- 14 MR. BAXTER: Candice said she wanted to talk to
15 MS. McHUGH: | think it was 202. Exhibit 202. 15 Gregfirst.
16 MR. BARKER: We should probably offer that as 16 THE HEARING OFFICER: There might be an
17 well, athough | assume it will be discussed tomorrow. 17 objection.
18 Garrick, do you have a preference? 18 MR. LAWRENCE: Will Mr. Miller be hereto
19 MR. BAXTER: Wéll, one bit of clarification with 19 testify tomorrow?
20 regardsto that memo, Director, the supporting files 20 MR. HENDRICKS: Yes. Well, yes, our expert will
21 for that memo are not contained in here. They'reina 21 be.
22 format that doesn't allow themselves to be easily 22 MS. McHUGH: Part of -- and | should have
23 printed and made part of an exhibit. 23 probably made this same comment on 204, which | did
24 I'd ask that the Director take notice of 24 just mention to Heather. On 204 and 103 | suppose if
25 the supporting files associated with her memo when it 25 204 isaready intherecord, | don't have any
Page 608 Page 610
1 becomes part of an exhibit. 1 questionsfor Erick Powell.
2 THE HEARING OFFICER: Okay. Sowe'll wait to 2 To me, if he's not going to offer anything
3 bring it into therecord. | do notethat there'salot 3 further than what's already contained in his report,
4 of -- and I'm not sure what you mean by supporting 4 which | understand he's not, | guess that report'sin.
5 files, because | see well logs and summary tables. 5 1 would see no need to have Mr. Powell come testify.
6 MR. BAXTER: So the modeling files that have 6 On Exhibit 103 | may fed similarly, |
7 been... 7 guess. | mean we could admit it today, and | don't
8 MR. BARKER: So let'sdo this, Mr. Director. 8 know that | have any questions or anything relative to
9 I will offer -- what number wasit? 9 that. Butthat'swhy | wastrying to confer.
10 THE HEARING OFFICER: 202. 10 So if we admitted it today, would it
11 MR. BARKER: 202. 11 eliminate the need to have Mr. Miller come? Do we
12 And then if Garrick would like to 12 agreeto that?
13 supplement that offer tomorrow with additional 13 THE HEARING OFFICER: They're not your experts;
14 information after Jennifer testifies about what's 14 right?
15 missing, that would be appropriate. 15 MS. McHUGH: They'renot. Right, right, right.
16 MR. BAXTER: That'sfair. 16 Sothat'swhat I'm saying --
17 MR. HENDRICKS: We also talked about the 103. 17 MR. FLETCHER: Good point.
18 THE HEARING OFFICER: So there'samation to 18 MS. McHUGH: -- technically if he's not going to
19 bring 202 into the record now or -- 19 do anything outside of hisreport --
20 MR. BARKER: Yes. 20 THE HEARING OFFICER: Yesh.
21 THE HEARING OFFICER: Yeah. 21 MS. McHUGH: -- and hisopinions are there and |
22 Any objection? 22 don't have any cross of him --
23 MS. McHUGH: No objection. 23 THE HEARING OFFICER: So no objection to
24 THE HEARING OFFICER: All right. Well bringit | 24 bringing 103 into the record?
25 in. 25 MS. McHUGH: No, | do object.
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1 THE HEARING OFFICER: Okay. You do object? All 1 THE HEARING OFFICER: | think it was, yeah.
2 right. 2 MR. BARKER: Yes.
3 MS. MCHUGH: That's my point. I'm just 3 MR. FLETCHER: | thought you said she wasn't
4 saying -- 4 available until 12:30.
5 MR. FLETCHER: What's the objection? 5 MR. BARKER: WEell work it out.
6 MS. McHUGH: The objection is| would rather 6 THE HEARING OFFICER: All right. Any other
7 have him testify before bringing it into the record. 7 businessto take care of tonight?
8 If he's not going to testify, then well just -- 8 All right. Thanks. WEe'll see you tomorrow
9 THE HEARING OFFICER: That'sfair. Let'sjust 9 morning at 9:00.

10 wait until tomorrow. 10 (Hearing adjourned at 5:21 p.m.)

11 MR. FLETCHER: Will you stipulate to it being 11 -000-

12 admitted if he doesn't testify? But if he does, you 12

13 object? 13

14 MS. McHUGH: Becauseif hetestifies-- | just 14

15 need to hear what he hasto say, | guess. It seems 15

16 redundant and unnecessary. 16

17 THE HEARING OFFICER: Well bring it back up 17

18 tomorrow. 18

19 MS. McHUGH: Fair enough. 19

20 THE HEARING OFFICER: But | guessthat leads 20

21 into thelast question that | have is, tomorrow we're 21

22 going to lead with expert testimony by Jennifer Sukow. 22

23 But we need to work out Kendra Kaiser, but 23

24 also | assume Zach Hill, Bryce Contor, Eric Miller, 24

25 ThaneKindred, and Erick Powell will also be 25

Page 612 Page 614

1 testifying? They'll be here tomorrow to testify? 1 REPORTER'S CERTIFICATE
2 MR. HENDRICKS: They'll be here. | think we're 2 I, JEFF LaMAR, CSR No. 640, Certified Shorthand
3 goingtotry, at least for the Big Wood, just have one 3 Reporter, certify:
4 doit. 4 That the foregoing proceedings were taken before
5 THE HEARING OFFICER: Okay. 5 meat the time and place therein set forth.
6 MR. HENDRICKS: Not three. 6 That the testimony and all objections made were
7 THE HEARING OFFICER: Okay. Now, regarding 7 recorded stenographically by me and transcribed by me
8 Kendra 8 or under my direction.
9 MR. BARKER: So if we could schedule her for 9 That the foregoing is atrue and correct record

10 oneo'clock. And, you know, depending on how thingsgo | 10 of all testimony given, to the best of my ability.

11 we may be finished -- take along lunch, and we call 11 | further certify that | am not arelative or

12 all gotake anap beforethat. Although | think it's 12 employee of any attorney or party, nor am | financially

13 going to be tough to get everything done. But if we 13 interested in the action.

14 could schedule her then. 14 IN WITNESS WHEREOF, | set my hand and seal this

15 | haven't called her yet to see -- to tell 15 31st day of October, 2023.

16 her what time to beready. But | think one o'clock 16

17 would work. 17

18 THE HEARING OFFICER: | agree with that 18

19 proposal. Let'sgo ahead and coordinate for her first 19

20 thing after lunch. Hopefully it works out well. But 20 <

21 if not, we might have to interrupt some testimony to 21 JEFF LaMAR, CSR NO. 640

22 accommodate that schedule. 22 Notary Public

23 MR. BARKER: Thank you, Mr. Director. 23 Post Office Box 2636

24 MS. McHUGH: Isthat the earliest she's 24 Boise, Idaho 83701-2636

25 available? 25 My commission expires December 30, 2023
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[zoning - zoning]
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