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DEPARTMENT OF
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Sarah A. Klahn, ISB #7928
Maximilian C. Bricker, ISB #12283
SOMACH SIMMONS & DUNN
1155 Canyon Blvd., Suite 110
Boulder, CO 80302

Telephone: (303) 449-2834
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Attorneys for City of Pocatello

BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF BIG WOOD RIVER
GROUND WATER MANAGEMENT AREA AFFIDAVIT OF
MAXIMILIAN C. BRICKER
IN SUPPORT OF MUNICIPAL
IN THE MATTER OF APPLICATIONS FOR PROVIDERS’ MOTION
PERMITS FOR THE DIVERSION AND USE FOR PARTIAL SUMMARY
OF SURFACE AND GROUND WATER JUDGMENT

WITHIN THE SNAKE RIVER BASIN

I, MAXIMILIAN C. BRICKER, being first duly sworn upon oath, depose and say the
following:

1. I am over the age of 18 and competent to testify. I have personal knowledge of the facts
set forth herein and, if called upon as a witness, I could and would competently testify
thereto. I am an attorney admitted to the bar of Idaho and am an attorney at Somach
Simmons & Dunn, P.C.

2. I am an attorney of record for the City of Pocatello in the above-captioned matters.

3. Attached hereto as Exhibit 1 is a true and correct copy of the Transcript of the

Deposition of James Cefalo, which took place on May 11, 2023.
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 ReceivedDate_Static


4. Attached hereto as Exhibit 2 is a true and correct copy of the Municipal Providers’
Expert Report, prepared by Gregory K. Sullivan, P.E., dated July 11, 2023.!

5. Attached hereto as Exhibit 3 is a true and correct copy of Veolia Water Idaho Inc.’s
Expert Report, prepared by Terry Scanlan, P.E., P.G., dated July 11, 2023.

6. Attached hereto as Exhibit 4 is a true and correct copy of the Surface Water Coalition’s
Expert Report, prepared by David Shaw, P.E., and David Colvin, P.G., dated August 11,

2023.

I declare under penalty of perjury under the laws of the State of Idaho that the foregoing
is true and correct.
DATED this 30th day of August, 2023.
SOMACH SIMMONS & DUNN, P.C.

Ty Ll

Maximilian C. Bricker, ISB #12283

! The attached Ex. 2 excludes the appendices B-C thereto. The appendices can be located at
https://somachlaw.sharefile.com/d-s2e479d34a3d241428592661e¢1932{209.
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ACKNOWLEDGEMENT

STATE OF COLORADO )
)
COUNTY OF DENVER )

The foregoing Affidavit was sworn to before me by Maximilian C. Bricker who executed
the above on _August 20, 2023.
4 ;

Witness my hand and official seal.

M}-‘ COMMISS1I0N expires!

C aon/
KATHY R CASSON
NOTARY PUBLIG
STATE OF COLORADO
HOTARY I 10854013469
MY COMMISSION EXPIRES FEBRUARY 07, 2004
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CERTIFICATE OF SERVICE

I hereby certify that on this 30th day of August, 2023, a true and correct copy of the
foregoing document was served by email and addressed to the following:

Gary Spackman, Director Garrick L. Baxter

Mat Weaver, Acting Director Deputy Attorney General
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Norman M. Semanko Robert L. Harris
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800 W. Main Street, Suite 1300 P.O. Box 50130

Boise, ID 83702 1000 Riverwalk Drive, Suite 200
nsemanko(@parsonsbehle.com Idaho Falls, ID 83405
phampton@parsonsbehle.com rharris@holdenlegal.com
ecf@parsonsbehle.com

Candice McHugh James R. Laski

Chris Bromley Heather E. O’Leary

McHugh Bromley, PLLC LAWSON LASKI CLARK, PLLC
380 South 4th Street, Suite 103 PO Box 3310

Boise, ID 83702 Ketchum, ID 83340

cmchugh(@mchughbromley.com
cbromley@mchughbromley.com

irl@lawsonlaski.com
heo@lawsonlaski.com
efiling@lawsonlaski.com

W. Kent Fletcher Jerry R. Rigby

FLETCHER LAW OFFICE Chase T. Hendricks

PO Box 248 RIGBY, ANDRUS & RIGBY, PLLC
Burley, ID 83318 25 North Second East

wkf@pmt.or Rexburg, ID 83440

jrigby@rex-law.com
chendricks@rex-law.com
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Travis L. Thompson
MARTEN LAW LLP

PO Box 63
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abarker(@martenlaw.com
tthompson@martenlaw.com

jnielsen(@martenlaw.com

Thomas J. Budge

Elisheva M. Patterson
RACINE OLSON, PLLP
PO Box 1391

Pocatello, ID 83204
tj@racineolson.com
elisheva@racineolson.com

John K. Simpson
MARTEN LAW LLP

PO Box 2139

Boise, ID 83701-2139
jsimpson@martenlaw.com

Scott N. Pugrud

IDAHO POWER COMPANY
PO Box 70

Boise, ID 83707
Spugrud2@idahopower.com

Dylan B. Lawrence
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PO Box 1676
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dylan@varinthomas.com

Michael P. Lawrence
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Boise, ID 83701-2720
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Exhibit 1 to Bricker Affidavit

In The Matter Of:
BIG WOOD RIVER GROUND WATER MANAGEMENT AREA, ¢t al.

JAMES CEFALO
May 11, 2023

T& T Reporting, LLC
477 Shoup Avenue, Suite 105
|daho Falls, Idaho 83402
(208) 529-5491




BIG WOOD RIVER GROUND WATER MANAGEMENT AREA, et al.

JAMES CEFALO

May 11, 2023
Page 1 Page 3
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3 3 For Gty of Hai | ey and Veolia Water Idaho, Inc.:
G VENS PURSLEY LLP
4 |IN THE MATTER OF BI G WOOD RI VER 4 BY: M CHAEL P. LAWRENCE (Via Zoom
GROUND WATER MANAGENMENT AREA, 601 West Bannock Street
5 5 Boi se, | daho 8370
(208) . 388-1200
6 |IN THE MATTER OF APPLI CATI ONS FOR 6 npl @i venspur sl ey. com
PERM T FOR THE DI VERSI ON AND USE_OF
7 SURFACE AND GROUND WATER W THI N THE 7 For. BWLWMA, Henry's Fork Ground Water District,
SNAKE RI VER BASI N, Madi son Ground Water District, Jefferson C ark G ound
8 8 Water District, Frermnt l\/hdlsonlrrlgatlon District,
and I daho Irri'gation Di
9 9 Rl GBY,. ANDRUS & RI GBY LA PLLC
BY: JERRY R _RIGBY (Via Zoom
10 DEPGCSI TI ON OF JAMES CEFALO 10 25 North 2nd East
Post O‘flce Box 250
11 Thursday, May 11, 2023, 9:00 a.m 11 (208) %5 Idaho 83440
12 I daho Falls, |daho 12 Jjrrigby@ ex | aw com
13 13 For Galena Gound Water Distric
LAWSON _LASKI CLARK PLLC
14 14 : " HEATHER E. O LEARY (Via Zoom
BE | T REMEMBERED t hat the deposition of Post OFfice Box 3310
15 Janes Cefalo was taken by the attorney for the Gty |15 Ket chum Idaho 83340
of ldaho Falls, the Cty of Amon, and Falls Water B208 725- 0055,
16 Co., Inc., at the offices of the |daho Departnent of |16 awsonl aski . com
Wt er Resources, |ocated at 900 North Sky |ne | daho o
17 Falls, Idaho, before Sandra D. Terrill, 17 For the Surface Wat er Ooal ition:
Reporter and Notary Public, in and for’ the St ate of MARTEN LAW L
18 1daho, in the above-entitled matter. 18 BY: JOHN K. SI MPSON
AND:  SARAH W HI GER (Via Zoom
19 19 Post OFfice Box 2139
Boi se, lIdaho 83701-2139
20 20 j si npson@rar t enl aw. com
21 21 FLETCHER LAW OFFI CE
BY: W KENT FLETCHER
22 22 Eos} C)‘f||(ciehBox8§§1?8
url ey, aho
23 23 WKt @i . or g
24 24
25 25
Page 2 Page 4
1 APPEARANCES 1 EXAMI NATI ON
2 2
For the City of Idaho Falls, the Gty of Ammon, and
3 Falls Water’ Co., 3  JAMES CEFALO Page
HOLDEN, KI DV\ELL HAHN & CRAPO, PLLC
4 BY: OBERT HARRI 4 BY MR HARRIS. . ... ... . 5
1000 Riverwal k Drive, Suite 200 BY MR BRICKER. .......... ..., 83
5 Post Office Box 501 5 BROVLEY. .. ... .. . 88
| daho Falls, |daho 83405-0130 BY MR LAVWRENCE. . . .. ..t 96
6 (208)  523- 0620 6
7 rharri s@ol denl egal . com 7
For | daho Departnent of Water Resources
8 Y ATTORNEY GENERAL 8
: I LL- O BRI EN
9 Post Office Box 83720 9
Boi se, 1daho 83720-0098
10 I'acey. rammel | - obri en@ dwr . i daho. gov 10
11 For the Otd(mof Pocatello 11 EXHI BI TS
SI MVONS & DUNN
12 EKID SARAPMALI KLAHN E\/ a Zoon”) 12 No. Page
13 1155 Canyon Bl vd SUI te 110 13 Exhibit 1. Notice of Department Wtnesses .. 13
Boul der, ~ Col orado’ 80302 o or Heari nq
14 skl ahn@onachl aw. com 14 Exhibit 2. Order Establishing Moratorium. 17
nbri cker @omachl aw. com Exhibit 3. Anended Snake River Basin ....... 17
15 F el | €] LLC: 15 Exhibit 4 INgrl?t OSrtI utmtO deSr t 42-202B. . 32
or spri ou || . aho Statutes Section
16 F\)/CHU((JSI-i ROVEEY PLLC 16 K it 5. Sel ection of definitions from. 35
CHRI S BROMLEY (Vi a Zoom I DAPA 58. 01. 08
17 380 South 4th Street, Suite 103 17
Boi se, |daho 83702
18 &2)08) 287-099 18
19 rom ey@mhughbrom ey.com 19
For City of Bellevue and Coalition of Gties:
20 Ié/%HUGgAE EY P LC 2 20
Vi a  Zoo
21 380 Sout h 4th Street Suite nB3 21
Boi se, 1daho 83702
22 (ZOE) %ngcggghb ” 22
cnchu u rom ey. com
23 9 g v 23
24 24
25 25

(1) Pages1-4



BIG WOOD RIVER GROUND WATER MANAGEMENT AREA, et al.

JAMES CEFALO

May 11, 2023
Page 5 Page 7
1 (The deposition proceeded at 9:05 am. 1 question, that you answer it before wetake a break.
2 asfollows:) 2 A. Uh-huh.
3 (Exhibits 1 through 5 premarked.) 3 Q. Other than your attorneysor department
4 James Cefalo, 4 attorneys, who have you met with to discuss your
5 produced as awitness at the instance of the City of 5 deposition today?
6 ldaho Falls, the City of Ammon, and Falls Water Co., 6 A. | haven't met with anyone outside of --
7 Inc., having been first duly sworn, was examined and 7 | met with Lacey yesterday.
8 testified asfollows: 8 Q. What have you done yourself to prepare
9 MR. HARRIS: Good morning. Thisisthe 9 for thedeposition?
10 deposition of James Cefalo being taken pursuant to a 10 A. I'veread through both orders, the
11 notice dated April 27, 2023. It istaken pursuant to 11 amended Snake River basin moratorium order and the
12 theldaho Rules of Civil Procedure. 12 order establishing moratorium for the Big Wood River
13 13 area, groundwater management area, and read through
14 EXAMINATION 14 most of the petitions for hearing in this contested
15 BY MR. HARRIS: 15 case
16 Q. James, could you state your full name, 16 Q. Other thaninyour roleasan IDWR
17 address, and date of birth for the record? 17 hearing officer -- because | know you fill that
18 A. You bet. James Ryan Cefalo. Dol need 18 role-- areyou presently involved in any other
19 to spell that? 19 litigation?
20 Q. No. 20 A. | amnot.
21 A. Okay. And | live at 320 Stillwater 21 Q. Could you just give usadescription of
22 Circleinldaho Falls. 22 your educational background starting with high
23 And my date of birth, | was born 23 school?
24 January 11th, 1978. 24 A. Sure. | grew up in Brigham City, Utah.
25 Q. Do you have any health issues or 25 | graduated from Box Elder High School. Went from
Page 6 Page 8
1 concernsthat would impair your ability to testify 1 thereto the University of Utah and graduated with a
2 truthfully and honestly today? 2 bachelor'sdegreein civil and environmental
3 A. No. 3 engineering, and then went on to law school at the
4 Q. Haveyou had your deposition taken 4 University of Colorado in Boulder.
5 previously? 5 Q. What year did you receive your law
6 A. | don'tthink so. No. I'vetestified 6 degree?
7 inacouplecivil cases as an employee of the 7 A. 2006.
8 department but not had a deposition taken before. 8 Q. Doyou hold any professional licenses or
9 Q. Okay. What civil caseswere those? 9 professional certificates?
10 A. Oh, therewasacasein Jefferson 10 A. | do. I'mlicensed as an attorney with
11 County. Jerry was an attorney on that. | can't 11 the State of Idaho, although that's an inactive
12 remember what the gentleman's namewas. It wasa 12 license because it's not required to be active in my
13 ditch dispute that | came and testified about water 13 current position. And | am aprofessional engineer
14 rights. And then most recently there was a Jay 14 with the State of Idaho too.
15 Fonnesbeck versus Boyd Campbell matter from Franklin |15 Q. Aretherenumbersassigned to both your
16 County. 16 bar membership and to your PE?
17 Q. Okay. Aswetakethe deposition today, 17 A. Thereare
18 just make sureyou understand my question. And if 18 Q. Doyou recall what those are?
19 you don't understand it, just let me know and | can 19 A. Inthe bar membershipitis8048. |
20 re-ask it. And then provideaudible answers. And 20 can't remember off the top of my head what the PE
21 I'msurethesearethingsyou'realready familiar 21 licenseis.
22 with. And then also, if you need to take a break at 22 Q. And what year did you get your PE?
23 anytime, just let me know. 23 A. | would have been with the department, |
24 A. Sure. 24 think, four years. So | started working with the
25 Q. Theonlythingl ask isif | ask a 25 department in 2007, so it would have been maybein
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BIG WOOD RIVER GROUND WATER MANAGEMENT AREA, et al.

JAMES CEFALO

May 11, 2023
Page 9 Page 11
1 the 2010, 2011 time period. | don't have that off 1 would be all applications for permit for new water
2 thetop of my head either. | apologize. 2 rights and applications for transfer to make changes
3 Q. That'sokay. Could you just briefly 3 toexisting water rights. | oversee the review of
4 describethe processto get your PE? 4 those applications and handle al of the contested
5 A. Sure. | mean, there's atime period 5 casesthat arise within that program.
6 that you have to work under a professional engineer, 6 So, asyou know, alot of those
7 and | believethat's afour-year window where you're 7 applications get protested. And we conduct, you
8 working under the supervision of a professional 8 know, informal settlement conferencesfirst. Sol
9 engineer. Atthetimel wasworking under the 9 conduct those for the region. And then if those
10 supervision of Lyle Swank, professional engineer in 10 cases progress to a point where they need an
11 our office here. And then thereisatest component. 11 administrative hearing, | occasionally will serve as
12 You go to Boise and take a multiday test. And if you 12 ahearing officer over those cases as well.
13 can passthetest and meet the work requirements, 13 Q. Anddoyou currently serve-- or did you
14 then, yeah, you can become a professional engineer. 14 serveasthehearing officer coordinator for the
15 Q. Great. What isyour current occupation? 15 department?
16 A. | am theregional manager for the 16 A. 1 did. Yeah. Prior to being the
17 Department of Water Resources out of the eastern 17 regional manager, | was the hearing officer
18 regional office herein Idaho Falls. 18 coordinator. And there was kind of areorganization
19 Q. Okay. And prior toyour current 19 within the department that that position was then
20 occupation, could you describe your employment 20 filled by Peter Anderson for a couple of years, and
21 history after you graduated from either University of |21 now | believe that position isvacant so | don't
22 Utah or from law school? 22 coordinate hearings statewide anymore at this point.
23 A. | went straight from undergrad to law 23 Q. And | believeyou said that as part of
24 school and, you know, worked various part-time jobs 24 your responsibilitiesyou participatein the
25 during college. But after college | washired at a 25 processing of water right permit applications,
Page 10 Page 12
1  medium-sized firmin Denver. So | worked for about a 1 correct?
2 year asan attorney in Denver and then was hired on 2 A. That'sright.
3 with the Department of Water Resources in 2007. 3 Q. And would that include municipal water
4 Q. And when you say " the Department of 4 right applications?
5 Water Resources," did you first begin working for the | 5 A. | do, athough those applications are
6 water district? 6 fairly rarein the eastern region.
7 A. 1did. | wasan employee of the 7 Q. Okay. Inwhat ways are municipal water
8 Department of Water Resources but was assigned work 8 right applications different than other applications?
9 for Water District 1 as an engineer and worked in 9 A. They can be quite different. 1daho Code
10 that capacity for three to four years tracking 10 isset upinaway where municipal applications for
11 diversions on the Snake River and crunching numbers 11 reasonably anticipated future needs kind of have --
12 and running the accounting for Water District 1. 12 those applications have their own unique set of code.
13 Q. Soisit fair to say you're familiar 13 But, again, in the eastern region
14 with the Water District 1 accounting process? 14 because so many of our administrative basins are
15 A. lam. 15 closed to new appropriations, and have been for a
16 Q. And what areyour responsibilities as 16 longtime, we don't see those type of applications
17 theeastern region manager of IDWR? 17 here. SoI'm not asfamiliar, say, with the
18 A. Soreally overseeal of the programs 18 reasonably anticipated future needs provisions just
19 that we handle out of the regional office. We have 19 because we -- | don't have to apply those on a
20 peoplethat work in the dam safety program. We have 20 day-to-day basis.
21 peoplethat issue well drilling permits. We have a 21 So oftentimes municipal applications
22 stream channel program that we administer out of our 22 have had to be mitigated and we deal more with
23 region. 23 mitigation plans and modeling on the Eastern Snake
24 But | would say primarily my roleis 24 Plain Aquifer.
25 overseeing the water allocations program, so that 25 Q. Soisit fair to say that with your time
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BIG WOOD RIVER GROUND WATER MANAGEMENT AREA, et al.

JAMES CEFALO
May 11, 2023

Page 13

Page 15

1 inthedepartment you haven't processed here at 1 talking specifically about the Big Wood groundwater
2 eastern areasonably anticipated future needs 2 management area. Areyou familiar with what a
3 application? 3 groundwater management areaisin the State of 1daho?
4 A. | haven't. | wasinvolved as a hearing 4 A. | am.
5 officerinacouple casesthat | was assignedtoin 5 Q. Could you just describe your
6 thewestern regional office. But asfar asout of 6 understanding of what that is.
7 our region, we haven't had those applications. 7 A. Thedesignation of groundwater
8 Q. Doyou recall thelast -- or who the 8 management areas are governed by statute, and there
9 municipality wasthat wasthe last application you 9 arecertain criteriathat have to be met. But if
10 reviewed? 10 those criteria are met, the director can designate an
11 A. | think it would have been the City of 11 areaasagroundwater management area. And then the
12 Rexburg. And, to be honest, | wasn't directly 12 statute provides that an advisory committee can be
13 involved inthat processing. | believe that 13 formed and then a management plan can be prepared to
14 application was filed and was approved in the two 14 help -- to not only quantify what diversions or what
15 thousand -- boy, 2010 to maybe 2012 time period, and 15 depletions are occurring within that groundwater
16 | would have just been shifting into my roleasa 16 aquifer, but also to take steps necessary to maybe
17 program manager at that time. And | believe that 17 start to manage the aquifer to reduce any declines
18 review was primarily being handled out of Boise. 18 that may be happening.
19 Q. Okay. I'm going to hand you what has 19 Q. What typically precipitatesthe
20 been premarked as Exhibit 1. Sothisisadocument 20 designation of a groundwater management area?
21 called notice of department witnessesfor hearingin 21 A. Onethat I've observed occurred in Malad
22 thetwo mattersthat we'reinvolved in, theBigWood |22 Valley, so herein Eastern Idaho. And there were
23 groundwater management area matter and then the Snake |23 actually requests sent to the department from
24 River basin moratorium. 24  concerned water users within the valley saying that
25 Have you seen this document befor e? 25 they were replacing domestic wells or seeing aquifer
Page 14 Page 16
1 A. | have. 1 declines and asking the department to conduct a
2 Q. Onthefirst page of the document under 2 review. And at that point the department sent the
3 part oneit identifiesyou asthe person -- well, 3 matter to the hydrology team within the department to
4 I'lljust read it. "Mr. Cefalo will testify asto 4 review whatever data we have and see if a groundwater
5 thedirector'sconclusion that applicationsfor 5 management areawas justified.
6 municipal water use and for domestic use from 6 Q. Okay. Generally concerns about
7 community water systems shall be considered fully 7 groundwater useiswhat can lead to that designation?
8 consumptive." 8 A. That'sright.
9 Do you seethat language on that 9 Q. Okay. Turning now to the Snake River
10 document? 10 basin moratorium. What isyour understanding about
11 A. ldo. 11 that particular order?
12 Q. When wereyou made awar e that you were 12 A. For many years out of our region we've
13 designated asthe department witness on this 13 been operating under the previous version of this
14 document? 14 Snake River moratorium order, one that extended to
15 A. It would have been one or two weeks 15 thetrust water area. We would often refer to it as
16 prior to the document being issued. 16 atrust water moratorium.
17 Q. Thedocument wasissued on April 7th, so 17 And so what this document doesiis it
18 acoupleweeks-- oneto two weeksprior to that? 18 takesthat moratorium and extends it across the
19 A. Correct. 19 entire upper Snake River basin and it applies to both
20 Q. How wereyou notified of that? 20 surface and groundwater now, whereas the previous
21 A. |can't--1 can't recall. 21 trust water moratorium -- | should take that back.
22 Q. Okay. 22 That did apply to surface and groundwater too. It's
23 A. |redly can't. It may have been a 23 just so we so rarely see surface water applications
24  conversation with Garrick, but | can't recall. 24  within those basins. Primarily for usit wasa
25 Q. Asageneral matter, could you -- soI'm 25 groundwater moratorium but it does apply -- that
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BIG WOOD RIVER GROUND WATER MANAGEMENT AREA, et al.

JAMES CEFALO

May 11, 2023
Page 17 Page 19
1 previous one applied to both too. 1 community water systemsto betreated asfully
2 Q. Didyour --inyour role asthe eastern 2 consumptive, correct?
3 region manager, did you receive any complaints or 3 A. That'sright.
4 concernsabout municipal water usethat may haveled | 4 Q. Inaseparate proceeding the director
5 toissuance of either of those orders? 5 indicated that these sorts of ordersarenot drafted
6 A. Canyou ask that again? 6 inavacuum, that there'sinput from staff. Can you
7 Q. Yeah. And I'll get tothisin a minute. 7 describethe processfor drafting these sorts of
8 There'slanguagein both of these ordersrelating to 8 documents?
9 municipal water use. Did your office receive any 9 A. Sure. Thesetypes of orders are often
10 complaintsor stated concerns about municipal water |10 very technical and are based on alot of technical
11 usethat may have led to issuance of those orders? 11 information and data and so there would, of course,
12 A. Not that | recall. 12 bealot of work and communication and coordination
13 Q. I1'm going to hand you now premarked as 13 with the hydrology section and the technical staff of
14 Exhibit 2 and 3. Theseare copiesof theorders. 14 the department. There would also be discussion and
15 Andyou, | think, before even said you havereviewed |15 coordination with the attorneys, internal attorneys
16 thosefor today. 16 within the department.
17 And hereis3. The3isbigbut that's 17 Q. Okay. Sohow isthat processinitiated?
18 becauseit'sgot a huge mailing list. 18 Areyou contacted? Istherean e-mail sent out that
19 You indicated beforethat you had 19 thedirector'sintendingto do a certain thing and
20 reviewed these documents beforetoday, so 1'm 20 that here'stheassignmentsto different department
21 assuming that meansyou're familiar with them? 21 staff?
22 A. lam. 22 A. | don't know, to be honest.
23 Q. Okay. And | should be more specific. 23 Occasionally there might be a group discussion about
24 Areyou familiar with the content of the documentsas |24 acertaintopic. But asfar asinitiating the order
25 wdl? 25 right off, | don't know. | mean, I'm not the
Page 18 Page 20
1 A. Sol read the entirety of the order 1 director and so | don't know how he beginsthe
2 related to the Big Wood River groundwater management | 2 process by making specific assignments or not.
3 area. I'mgoing to admit that | didn't necessarily 3 Q. But at some point in both of these
4 read every technical paragraph in the Snake River 4 mattersyou were notified that the department wanted
5 basin moratorium order. | know there'salot of 5 either your input or you to draft certain parts
6 technical datain thererelated to the Eastern Snake 6 relativetothe municipal issue, correct?
7 Plain Aquifer model. So | didn't read all of that. 7 A. | wasasked for input, yes.
8 Q. On Exhibit 2, which isthe Big Wood, I'm 8 Q. How wasthat request made? Wasthat by
9 goingtohaveyou turntopage9. Who signed that 9 phonecall? Wasthat by e-mail?
10 order? 10 A. | wasprovided adraft of the Snake
11 A. Mat Weaver on behalf of Gary Spackman. 11 plain moratorium order prior to its issuance for
12 Q. Okay. Soyou didn't sign the order, 12 feedback.
13 correct? 13 Q. Did that draft have the language about
14 A. |did not. 14 fully consumptive municipal use already in it?
15 Q. Now I'm going to have you look at 15 A. ltdid.
16 Exhibit 3 and have you turn to page 29, which was 16 Q. Okay. Soyou didn't draft that
17 alsothesignature page. Who signed that document? |17 language?
18 A. Thedirector, Gary Spackman. 18 A. | did not draft that language. But |
19 Q. So, again, you didn't sign that order 19 didreview it.
20 either? 20 Q. Wereyou asked toreview theentire
21 A. |didnot. 21 moratorium order or just that specific language on
22 Q. And yet in thisproceeding the 22 municipal water use?
23 department hasidentified you asthe person whowill |23 And | should be more specific. Page 28
24 testify astolanguagein both ordersrelating to 24 of themoratorium order isthelanguage that is of
25 municipal water use and for domestic water usefrom |25 primary concerntomy clients. So --
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1 MR. FLETCHER: Y ou mean of Exhibit 3? 1 but | cannot recall actually reviewing the order
2 MR. HARRIS: Yeah, of Exhibit 3. 2 itself.
3 THE WITNESS: | was asked to review the 3 Q. Okay. What weretheideasthat you had
4 entire order, but | focused primarily on the order 4 conversations about?
5 section which would be pages 27 through 29. In my 5 A. How domestic uses should be treated in
6 current role at the department, | really am not in a 6 moratorium orders.
7 position to second guess or to give feedback on, say, 7 Q. When you say " domestic,” doesthat also
8 how to run the model or the technical side of the 8 include municipal or just domestic?
9 order. Sol could focus primarily on the effects of 9 A. Just domestic.
10 the order and how that would then be implemented. 10 Q. I'mgoingto haveyou turn to page 6 of
11 Q. BY MR.HARRIS; Okay. And did you 11 that BigWood order. There'sa paragraph kind of
12 actually provide feedback on someof thelanguagein |12 right just below the middle of the page. It begins
13 themoratorium order? 13 "When community systems."
14 A. |did. 14 A. Sure.
15 Q. Okay. What sectionsdid you provide 15 Q. Doyou seethat paragraph?
16 input on? And | should be more specific. 1'm 16 A. Yes.
17 talking about the Snake plain one. TheBigWood is |17 Q. Isthat the paragraph that you provided
18 alsocalled amoratorium, sol'll try tobemore 18 input on?
19 specific on that. 19 A. Again, | don't recall actually looking
20 But on the Snake River order, what 20 at any specific language but rather having
21 sectionsdid you provideinput on? 21 conversations with the director about some of the
22 A. Primarily paragraph 3, which extends 22 larger concepts, how moratorium orders interface with
23 from page 27 to page 28. 23 domestic uses.
24 Q. Andjust for therecord, paragraph 3, 24 Q. Sowhat specifically werethose
25 that'sunder the conclusions of law section, correct? 25 concepts? Did it include presumptionsthat municipal
Page 22 Page 24
1 A. No. Paragraph 3 of the order. 1 useisfully consumptive?
2 Q. Gaotit. 2 A. Truthfully | can't recall the substance
3 A. Infact, | can't -- | can't recall asl 3 of the conversations. | can recall that at times|
4 read through the rest of the order, pages 27 through 4 had talked to Gary Spackman about domestic uses and
5 29, that | provided feedback on any of those other 5 moratorium orders, but | can't recall the details of
6 sections. 6 those conversations.
7 Q. Sotobeclear, beforeyou said you did 7 Q. Just sol'm clear, when you use theword
8 review it and provide other input; now you're saying 8 "domestic" inthewater rightsworld, typically
9 it wasjust only on this paragraph 37 9 "domestic" generally refersto ldaho Code
10 A. | reviewed -- | reviewed the -- like | 10 Section 42-111.
11 said, the entire order section and -- but | can't 11 When you usetheword " domestic,” is
12 recall having any concerns with the language in any 12 that abroader term or areyou referring specifically
13 of those other paragraphs. 13 to42--
14 Q. Okay. Sojust sol makesurel 14 A. It'sabroader term. It would include
15 understand, you wer e asked to review and provide 15 not only individual domestic wells but also
16 input, and really the only section of the Snake River 16 subdivision domestic uses out of community -- out of
17 order that you provided any input or suggested 17 community wells.
18 changestoisunder the" order" section, 18 Q. Okay. And I'll get into some of the
19 paragraph 3 -- 19 specific language herein a minute. But going back
20 A. Correct. 20 tothe SnakeRiver moratorium order, did others
21 Q. --isthat correct? Okay. 21 participatein thedrafting of those orders -- other
22 Wereyou asked to review the Big Wood 22 department staff, | should say, that you're awar e of ?
23 order beforeit wasissued? 23 A. | would assume so but | don't know.
24 A. | canrecal having conversations about 24 Q. Soasfar asyou know, it was -- the
25 some of theideasthat are included in this order, 25 only twothat participated wasthedirector and you.

(6) Pages21-24



BIG WOOD RIVER GROUND WATER MANAGEMENT AREA, et al.

JAMES CEFALO

May 11, 2023
Page 25 Page 27
1 Youdon't know -- you're assuming other staff did, 1 my brain. But there's one that says aslong as each
2 but you don't know who? 2 individual lot meets the domestic exemption, meaning
3 A. Yeah, | don't know how wide the net 3 lessthan ahalf an acre of irrigation and
4 would have been cast within, say, the Boise office. 4 13,000 gallons, there was a broader exception in that
5 | know that Shelley Keen as the water allocations 5 moratorium order that allowed the department to
6 bureau chief would have been involved in that and Mat 6 continue to process applications that met those
7 Weaver would have been involved in those discussions 7 terms.
8 too. 8 Q. Andtherewasno languagein that order
9 But beyond that, for example, on the 9 that you'rereferringto that said that that usage
10 technical side, | don't know who from the hydrology 10 wasconsidered fully consumptive?
11 section would beinvolved. And | don't know if, say, 11 A. Therewas no language addressing that
12 other regional office employees, not only here but 12 question.
13 possibly in southern Oregon and western, would have 13 Q. | want tobeclear too, I'm not trying
14 beeninvolved in those discussions. 14 totrick you, and clearly the document will speak for
15 Q. Okay. Sosame question for the Big Wood 15 itself.
16 order. Do you know who within the department 16 A. Uh-huh.
17 participated in drafting that document? 17 Q. These questions about documentswe're
18 A. |don't. 18 referringtoarejust your understanding so, yeah, if
19 Q. Sowasthereaparticular reason that 19 | don't makethat clear in my question, that's what
20 you were selected to provideinput into the 20 I'mlookingfor. | don't expect you to be ableto
21 director'sconclusion that applicationsfor municipal |21 quote from them verbatim.
22 useand domestic use from community systemsarefully |22 A. | appreciate that. Thanks.
23 consumptive, particularly whereyou didn't draft the |23 Q. Inany of your past employment have you
24 language? 24 worked for awater division of any municipality?
25 A. Again, | wasn't asked to review that 25 A. No.
Page 26 Page 28
1 paragraph specifically, but rather was asked to 1 Q. Inpreparingor participating in the
2 simply review the entire order. 2 order, what sort of investigative work into municipal
3 But in my role as a hearing officer, | 3 systemsdid you engagein?
4 have served as a hearing officer particularly on 4 A. None. Just my experience working with
5 applications for permit for subdivision uses. And 5 water rights with the department.
6 whilethose are primarily -- the beneficial use on 6 Q. Doyou know if the department engaged
7 those applications is primarily identified as 7 other -- let merephrasethat.
8 domestic, occasionally we'll see a subdivision who 8 Do you know if any other department
9 might be providing, say, water to acommercia or 9 staff engaged in any sort of investigative work in
10 industrial uses and the subdivision and want to 10 themunicipal systemsbeforethose orderswere
11 characterize that as a municipal application, 11 issued?
12 although it wouldn't be necessarily like acity level 12 A. | don't know.
13 typeof ause. 13 Q. What non-department individuals, if any,
14 But | have served as a hearing officer 14 did you consult with in review or drafting of the
15 inthose contested cases and have wrestled with the 15 languagein theorders?
16 language in the 1993 amended trust water moratorium 16 A. Inthedrafting of the orders, | would
17 whichisdifferent -- asyou guysall know, is 17 say none. After the orders were issued, I've had
18 different than the language that isin this order 18 conversations with various water users and
19 thatisinfront of ustoday. 19 consultants.
20 Q. And could you just explain how it is 20 Q. Doyou recall which water usersand
21 different? 21 consultantsthat you've had conversationswith?
22 A. The 1993 moratorium included specific 22 A. Oh, it would be -- | know that I've had
23 exceptions for subdivisions aslong as each 23 conversations with Rocky Mountain Environmental
24 individua -- and | don't -- Rob, | apologize because 24 employees simply on what -- what effect the order
25 | don't necessarily have that language perfectly in 25 will have on applications moving forward. | know
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1 that I've had other conversations, but that's the 1 asideor agreen space where that's where all of the
2 only onethat | can recall specifically. 2 wastewater goes and infiltrates there instead of
3 Q. Okay. And Rocky Mountain Environmental 3 each, say, lot owner having their own septic system.
4 isalocal consulting group herein Idaho Falls, 4 Q. Great. I'm going to haveyou turn to
5 right? 5 page 28 of the Snake River order.
6 A. That often represents subdivisions and 6 A. Yep.
7 developers as applicants. 7 Q. What we've been talking about.
8 Q. Okay. With your work within the 8 There'sa sentence near thetop that
9 department, areyou generally familiar with municipal | 9 beginswith " Applicationsfor municipal water use."
10 wastewater systems? Do you know how they operate? (10 Do you seethat sentence?
11 A. I'mfamiliar with them to the extent 11 A. Yes
12 that | -- that was part of my education. Asacivil 12 Q. Could you just read that sentence for
13 and environmental engineer, we took classes on 13 me?
14 wastewater treatment. And so I'm kind of familiar 14 A. "Applications for municipal water use
15 with the structure of -- the physical structure of 15 and for domestic use from community water systems
16 how water moves through awastewater treatment plant. |16 shall be considered fully consumptive."
17 We have dealt with certain water users 17 Q. Theword "municipal” isused in that
18 on effluent over the years, but that's not something 18 sentencebut there'sno citation to a definition for
19 that | deal with on aday-to-day basis. 19 that term. Istherea specific definition of
20 Q. But inyour education, if | understand 20 "municipal" that either you or the department is
21 correctly, you did become familiar with sometypical |21 utilizing in that sentence?
22 wastewater treatment methods from cities, right? 22 A. Not that I'm aware of. | know
23 A. That'sright. 23 that their -- their -- let me speak clearly.
24 Q. Could you briefly describe what some of 24 | know that the statutes governing
25 those categorizations would be? 25 reasonably anticipated future needs includes some
Page 30 Page 32
1 A. Oh, it'sreally just waysto treat the 1 definitional sections. | don't know if "municipal
2 water to make it so that they can meet the minimum 2 water use" or "municipa use" isset forthasa
3 thresholds for discharging that water back into the 3 definition in that code. But outside of maybe that,
4 river. Andin some cases municipalities have moved 4 1 don't know of any definition for that term
5 away from discharge -- seeking discharge permits and 5 "municipa water use."
6 havegoneto, say, land application. Yeah. 6 Q. Okay. I'm going to hand you what's been
7 Q. Andthat'swhat I'm getting at. So 7 premarked as Exhibit 4.
8 No. 1 would betreat and then discharge back into a 8 A. Either you're leading me on a good path
9 water source, correct? 9 or | know exactly where you're going. So good.
10 A. That'sright. Asavery simple 10 Q. So, James, what I've handed you isa
11 overview, yeah, it could betreat it and discharge it 11 printout of Idaho Code Section 42-202B.
12 intotheriver; or treat it to some degree, to a 12 A. Right.
13 lesser degree, and land apply that. And in some 13 Q. And I'm assuming you're familiar --
14 casesthey can be -- it can be fully consumptive, 14 generally familiar with this code section?
15 meaning thereisno discharge at all. 15 A. |am.
16 Q. Sothat would be, for example, like 16 Q. Andif you look down under subparts4,
17 dischargingto an evaporative facility? 17 5, and 6, there are definitions of " municipality,”
18 A. Evaporation ponds, yeah. 18 "municipal provider,” and " municipal purposes.”
19 Q. Arethereany othersthat you're aware 19 Areyou generally familiar with those
20 of other than those three main ones? 20 definitions?
21 A. For somesmaller. It wouldn't work for, 21 A. lam. I'vereviewed this section in the
22 say, amunicipal level. But for, say, asubdivision 22 past, 42-202B.
23 you could have rapid infiltration which then kind of 23 Q. Okay. For someone reading these orders
24 becomes more like a septic system, but alarge scale 24 --and | should say both the Snake River order and
25 septic system, you know, where you've got afield set 25 theBigWood that refersto” municipal,” areweto
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1 understand that these definitionsin 202B are 1 use can be broader than that and can encompass, you
2 incorporated into those orders? 2 know, residential use for, say, even subdivisions
3 A. | don't seethat the definition in 3 that may be delivering water to acres that are more
4 subparagraph 6 for "municipal purposes,” | don't see 4 than ahalf acre of outside water use per lot.
5 that that islimited to just applications or water 5 Q. And | agreewith you there'skind of a
6 rightsfor reasonably anticipated future needs. So | 6 statutory definition and then a broader one. What
7 think that'salogical conclusion that at least that 7 wasthe department'sintent with the use of the word
8 definition may apply, but | don't know that. 8 "domestic" in these orders?
9 Q. Sotoyour knowledge there wasno 9 A. "Domestic use" within these ordersis
10 gpecificintended meaning in the ordersfor theword |10 the broader beneficial use of domestic. It's not
11 "municipal" ? 11 meant to be just confined to domestic purposes as
12 A. Or that phrase "municipal water use"? 12 that termisdefined in Section 42-111. It's meant
13 Q. Correct. 13 toencompass -- maybe a better term would be
14 A. | don't know that that phrase was meant 14 “residentia use," but that's not -- that hasn't been
15 totie back to subsection 6. | can't say that was 15 historically used within the State of Idaho, soit's
16 their intent there for sure. 16 meant to capture the broader beneficial use of
17 Q. Okay. And, again, the department has 17 "domestic."
18 designated you asthe person to talk to about this. 18 Q. Continuing on in the sentenceit uses
19 Sowhat isyour definition of " municipal" asit's 19 thephrase" community water systems.”
20 usedintheorder -- | should say " municipal water 20 Do you seethat language?
21 use" 21 A. Right.
22 A. Asl read through the definition in 22 Q. I'mgoingto hand you what's been marked
23 subsection 6 of Section 42-202B, | think that 23 asExhibit 5. Andthisisa--just a selection --
24  provides apretty fair -- or maybe | should say it 24 thisisthedefinition section under IDAPA 58.01.08,
25 thisway: That isconsistent with my understanding 25 whichistherulesfor public drinking water systems
Page 34 Page 36
1 of what municipal water useis, and | don't see that 1 inldaho.
2 | would define municipal water use any differently 2 | recognize that you do not work for the
3 thanisinthe code. 3 ldaho Department of Environmental Quality, but | know
4 Municipa water useis pretty broad. It 4 there'ssomeoverlap with public drinking water
5 ismeant to capture all of the uses that may exist 5 systems. Areyou generally familiar with this part
6 within, say, acity or amunicipality. And that 6 of the | DAPA code?
7 couldincludeindustrial delivery, commercial 7 A. | am familiar with this definition of
8 delivery, residential uses, golf courses, parks. 8 community water system. Aswe work with water users
9 It'spretty broad. It'sabroad umbrellause on 9 tolicense water rights, there are times when we
10 those, sothere are alot of sub-usesthat fall 10 reach out to the Department of Environmental Quality
11 within the larger concept of municipal water use. 11 for information about water systemsin our -- an
12 Q. Okay. Thank you. The sentencethat 12 effort to collect as much information prior to
13 we'retalking about also usestheword " domestic.” 13 licensing. And we know these thresholds because we
14 What definition of theword " domestic" isthe 14 know that when their systems are community water
15 department relying on there? 15 systems, DEQ will also have, you know, atrove of
16 A. Theterm "domestic" in Idaho is atricky 16 datathat we can rely on too.
17 term. And al the water attorneys that work in this 17 Q. Andthisisgreat becauseyou'reastep
18 areaunderstand that just because "domestic purposes’ 18 ahead of me. | just asked if you're familiar with
19 isdefined by code. 19 them and you knew exactly where | was going to go.
20 But the department and water users also 20 Soyou'rereferring on page 9 to definition 15 where
21 usetheterm "domestic" to realy refer to 21 it sayscommunity water system?
22 residential water use, whether it meets the strict 22 A. That's correct.
23 definition of Section 42-111 or not. So that can be 23 Q. And that definition says, " A public
24 thetricky part of it isthere's the domestic 24 water system which servesat least 15 service
25 exception. But the term "domestic" as a beneficial 25 connectionsused by year-round residents or regularly
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1 servesat least 25 year-round residents.” Did -- 1 noncommunity system? Becausethe order treatsthem
2 A. We--sorry. 2 differently.
3 Q. Did-- 3 A. That'scorrect. And aswe have had
4 A. Wearealso familiar with thisjust 4 applicants come into our office after the moratorium
5 water users sometimes want to stay below these 5 order wasissued, | know those applicants are asking
6 thresholdsto avoid falling under stricter 6 the same question. Andwe had -- at least from a
7 regulations with DEQ. 7 regional office perspective, we need to know what
8 Q. Right. So knowing your familiarity with 8 that meanstoo.
9 this, thelanguage from both ordersusesthe phrase 9 Q. Andisit fair to say at this point you
10 "community water systems." Did the use of that 10 then don't know quite what that means?
11 specific phrase mean to incorporate this definition 11 A. | don't know what that means.
12 in IDAPA 58.01.08, 15? 12 It can be -- you know, the spectrum can
13 A. | don't know. 13 beanywhere from a 200-home subdivision that is all
14 Q. When you saw the language, did you ask 14 receiving water from onewell. | think that pretty
15 whoever drafted theorder for any clarification on 15 clearly isacommunity water system. To the other
16 what wasintended or meant by " community water 16 end of the spectrum where you have, say, a child who
17 systems'? 17 movesin next to their parents and connectsto their
18 A. ldidn't. Andasl reviewed the draft, 18 existing domestic well. And at that point you have,
19 that had not jumped out as a potential definitional 19 say, two homes receiving water from a common well.
20 issue. | know that after the orders came out, those 20 And whether that term "community water system”
21 questions were asked of usin our office by, say, 21 appliesto that extreme end of the spectrum, | don't
22 Rocky Mountain Environmental asthey're trying to 22 know.
23 represent constituents. 23 MR. HARRIS: We've been going for about an
24 Q. So how would you define " community water 24 hour. Typicaly every hour | liketo take abreak to
25 systems' asused in both of these orders? 25 make sureyou're okay.
Page 38 Page 40
1 A. | don't have adefinition that | can 1 THE REPORTER: I'm fine. Thanks.
2 provide. | can't think of how | would define that 2 THE WITNESS: You know me, | can go, like,
3 any differently than how DEQ hastreated it, but | 3 fivehours. I'mthe worst hearing officer ever. |
4 don't know specifically that that was meant to be the 4 never take breaks.
5 threshold either. 5 MR. HARRIS: I'm happy to continue unless
6 For the domestic exemption there's the 6 anyonewants to take a break.
7 phrase used multi-ownership subdivisions. 7 THE WITNESS: Go ahead and continue.
8 Q. Okay. 8 Q. BY MR.HARRIS: We'll dothat.
9 A. But | don't know that that was meant to 9 While we're on those definition
10 be synonymous -- or that community water systems, 10 sections, thereisa definition of a community water
11 that phrase, was meant to be synonymous with 11 system, but there'salso a definition of a
12 multi-ownership subdivisions either. 12 noncommunity water system. It'son page 15. It's
13 Community water systems, | guess at a 13 under definition 85. And it simply providesa public
14  minimum, would be where multiple residents are 14 water system that isnot a community water system.
15 receiving water from a common system. 15 Do you know if it wasintended with the
16 Q. Andthat'sreally the heart of my 16 useof noncommunity water systemsin these ordersto
17 question because you would agree with methat this-- |17 refer tothisdefinition?
18 the Snake River order appliesto applicationsfor 18 A. ldon't. AndI'm not asfamiliar with
19 permit which isright in your wheelhousein your role |19 these two definitions set forth in the DEQ rules.
20 inthedepartment, right? 20 That noncommunity water system definition isareal
21 A. That'sright. 21 tricky one. Noncommunity, non-transient, and then
22 Q. Soif you wereto get an application for 22 you come down and can see what that -- how that's
23 permit describing a specific use, have you decided 23 defined too.
24 what definition or what parametersyou would employ |24 I'm not as familiar with these, and |
25 todeterminewhether or not it wasa community or 25 can't say for sure that that's -- that was -- those

(10) Pages 37 - 40



BIG WOOD RIVER GROUND WATER MANAGEMENT AREA, et al.

JAMES CEFALO
May 11, 2023

Page 41

Page 43

1 weretied together in any way. 1 andthat'stheonly timein themoratorium order that
2 Q. Okay. Wdll, I'm going to continue on 2 it appears.
3 with thedefinition -- or with the sentence you read 3 Do you -- can you explain why that
4 before. Soafter community water systemsit says, 4 adjectivewasincluded in that sentence and not
5 " Shall be considered fully consumptive." 5 elsewherein thelanguagein paragraph 3?
6 Do you seethat language? 6 A. | don't know. And it may not be needed.
7 A. |do. 7 If thereis no difference between the idea of being
8 Q. Okay. Referring now back to Exhibit 4, 8 consumptive or fully consumptive, it may be
9 which isthe statute 42-202B. Thefirst definition 9 superfluous.
10 under the section subpart 1 has a definition of 10 Q. You tedtified beforethat you are
11 consumptive use. 11 familiar with municipal water right applications,
12 Areyou familiar with that definition? 12 you've processed them, and you're familiar with the
13 A. lam. 13 definition that'sfound in 202B and that it includes
14 Q. Couldyou just read into therecord that 14 varioustypes of water uses, including, for example,
15 sentence, that definition, just thefirst sentence, 15 irrigation, correct?
16 not the whole provision. 16 A. Correct.
17 A. "Consumptive use means that portion of 17 Q. When acity usesa municipal water right
18 theannua volume of water diverted under awater 18 for irrigation purposes, isit fully consumptive?
19 right that is transpired by growing vegetation, 19 A. It canbecloseto fully consumptive.
20 evaporated from soils, converted to nonrecoverable 20 Wefound that sprinkler irrigation can be fairly
21 water vapor, incorporated into products, or otherwise 21 closeto fully consumptive. There'svery little
22 doesnot return to the waters of the state.” 22 water that actually returns to the aquifer.
23 Q. Okay. Areyou familiar with this 23 Q. But thereissomethat would return?
24  definition? 24 A. Someandit canvary. It canvary
25 A. lam. 25 depending on how that sprinkler applicationis
Page 42 Page 44
1 Q. Doesthe use of theword " consumptive" 1 occurring.
2 intheordersincorporatethat definition? 2 Q. On thisconsumptive use question | think
3 A. Itwould. 3 thereareothersthat may defineit dlightly
4 Q. And so"consumptiveuse" if water is-- 4 differently sol just want to clarify that you're
5 otherwisedoesnot return to the waters of the state, 5 saying: Asused in theorder, you think that that
6 that would be considered consumptive, correct? 6 definition fairly captureswhat wasintended with the
7 A. Correct. 7 languagein the order?
8 Q. What isyour understanding of the phrase 8 A. Correct.
9 "watersof the state" ? 9 Q. Sometimes| know consumptive useis
10 A. | believethat there are provisionsin 10 diversionsor pumping minusreturns. Do you think
11 other sections of the water code that refer to what 11 that would beincorporated in the use of that term at
12 thewaters of the state are. They are the waters 12 all?
13 that can be appropriated by water users within the 13 A. If I understand you correctly, you would
14 state. There'ssome limits, of course. But 14 just say mathematically the fraction of the water
15 primarily they're groundwater aquifers, creeks, 15 consumed would be what's pumped minus what returns?
16 streams, springs, ponds, lakes. Y eah, they -- kind 16 Q. Yes
17 of encompasses al of that. 17 A. | could agree with that.
18 Q. The Snake River would be considered 18 Q. So, for example, a municipality would --
19 watersof the state, correct? 19 if they haverecords of what was pumped but also had
20 A. Itwould. 20 recordsof what was discharged into theriver, that
21 Q. TheBigWood River would be considered 21 would be areasonable way to determine what was
22 watersof the state? 22 consumptively used in your view?
23 A. Yes. 23 A. Sure. Sure. | know that with city
24 Q. Inthesentencethat wejust read, there 24 systemsit can be complicated just if you have
25 isan adjective" fully" that'sbefore" consumptive" 25 multiple points of diversion or, say, are diverting
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1 water from multiple sources. Whether it be 1 Q. Inyour roleasthe eastern region
2 groundwater wells or springs, that can be alittle 2 manager, do you think there'salegitimate reason to
3 hit trickier. But from amass balance equation, 3 treat them differently? If you're processing new
4 yeah, you bet, if you wereto look at all of the 4 municipal water right applications, isthere a reason
5 water diverted minus al of the water being 5 why oneshould betreated differently than the other
6 discharged, the water lost can be considered 6 intermsof what you haveto doin processing those
7 consumptive. 7 permitsand licenses?
8 Q. Inyour rolewithin thewater district, 8 A. | don't know that | can answer that
9 did you participatein or input data into what the 9 question without first understanding what a
10 department callstheir WMIS system, W-M-[-S? 10 noncommunity water system is.
11 A. | have. 11 Q. Whowithin the department would know
12 Q. Inyour roledid you become familiar 12 that?
13 with how certain citiestrack their groundwater 13 A. What that phrase -- Rob, are you asking
14 diversions? 14 what that phrase "noncommunity water system" means?
15 A. Ineastern Idaho alot of the citiesdo 15 Q. Yeah.
16 their own measurement and reporting and we till 16 A. It may be Gary Spackman.
17 track it within our systems. For some of the smaller 17 Q. Okay. Thelanguagein theorders-- and
18 cities, though, we would actually go out and measure 18 inaminutel'll -- the Big Wood order actually has
19 the systemdirectly or regularly visit the system and 19 some additional detail, but | just want to focus
20 takeflow meter readings. Soit can vary, but | am 20 right now on the Snake River order.
21 familiar with how they measure water. 21 But the language assumes full
22 Q. Areyou familiar with, for example, the 22 consumption of treated municipal effluent, correct?
23 City of Idaho Falls SCADA system? Haveyou heard |23 A. Right.
24 that before? 24 Q. Wasthat the policy of IDWR before those
25 A. | know that they have one that they can 25 orderswereissued?
Page 46 Page 48
1 inacentral hub track what they're diverting at al 1 A. No.
2 of their wells at one time, yes. 2 Q. Wasthereachange observed by IDWR with
3 Q. Turningback to thelanguagein the 3 how municipalitiestreated their effluent that led to
4 moratorium order, the next sentence after theoneyou | 4 thepolicy change?
5 read several minutesago provides, " Applications for 5 A. | don't know.
6 domestic purposes from noncommunity water systems | 6 Q. Wasthereanything observed by IDWR
7 shall be evaluated on a case-by-case basisto 7 whereacity had changed itstreatment methods that
8 determinewhether the proposed useis 8 caused the department concern?
9 nonconsumptive." 9 A. | don't know. | can say that
10 Do you seethat language there? 10 municipalities do change their wastewater treatment
11 A. |do. 11  methods.
12 Q. Andthere'snosimilar case-by-case 12 Q. Doyou have any specific examples?
13 language for municipal or community systems, correct? |13 A. | know that in Bear Lake thereisnow a
14 A. That iscorrect. 14 regional-based water treatment plant. So instead of
15 Q. Wasthereareason why no similar 15 municipalities either discharging directly to the
16 case-by-case evaluation standard wasincluded for 16 lake -- municipalities, | should say water users
17 municipal and community water systems? 17 around thelake. Instead of discharging water
18 A. | don't know. 18 directly into the lake, they now have what | believe
19 Q. Did you suggest in your review of the 19 isafully consumptive system around the lake. |
20 draft that it should includeit? 20 also know that in Island Park there's been aregional
21 A. |didnt. 21 wastewater treatment plant put in to try to address
22 Q. Wasthereareason explained why they 22 some contamination issuesin the Island Park aquifer.
23 weretreated differently? Why one has a case-by-case |23 Q. And those changeswould haveto be
24 evaluation and the other doesnot? 24 authorized through what iscommonly referred to asan
25 A. Notthat | canrecall. 25 NPDES permit, correct?
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1 A. They may if they are -- if they include 1 permit that note on the application that they will --
2 adischarge. | don't know whether a permit would be 2 their wastewater will be sent to that regional
3 required if then they choose to go away from 3 treatment facility.
4 discharging into doing something else. 4 Q. Soyou'renot familiar with the
5 Q. How did you become awar e of the Bear 5 municipal entitieslike City of Ammon and Falls Water
6 Lakeregional wastewater facility and thelsland Park | 6 that havetheir effluent treated through --
7 regional facility? 7 A. | knew that City of Ammon sent their
8 A. Theldand Park -- I know we've had some 8 water there. | didn't know that Falls Water Company
9 aguifer contamination concernsin the Island Park 9 did, but I also know that that treatment plant does
10 areafor anumber of years. And so that would be 10 discharge water into the Snake River too.
11 just in my conversations with our well drilling 11 Q. | apologize. | need to correct myself.
12 permitting staff. And I've actually met over the 12 FallsWater isactually treated through the City of
13 yearswith different consultants that have considered 13 Idaho Falls.
14 projects up there and | know that there is a current 14 A. Okay.
15 proposal actually to tie some additional subdivisions 15 Q. Not EIRSD -- iswhat they say,
16 inthelsland Park areainto that regional wastewater 16 E-I-R-SD.
17 treatment plant. 17 But the City of Shelley also treats
18 Q. When those proposals are made, isit 18 their municipal effluent at the EIRSD facility. Were
19 required that the Department of Water Resourcesbe |19 you aware of that?
20 contacted or involved in those conver sations? 20 A. That makes sense.
21 A. Not necessarily. No, not necessarily. 21 Q. What happensto thetreated effluent
22 Those changes often can be made without our input. 22 onceit'streated from those facilities? | think you
23 It doesn't really change an element of the water 23 already answered it.
24  right so there's not a, say, transfer application 24 A. Discharged into the Snake River.
25 that'sfiled with us. We don't redly have a 25 Q. Okay. Ifit'sdischarged intothe Snake
Page 50 Page 52
1 review -- we don't have review authority over those 1 River,isit thedepartment's position that this
2 changes. 2 water doesnot return to the water s of the state?
3 Q. Okay. Doyou know if the department 3 A. No, that would return to the waters of
4 engaged in any technical or scientific analysisto 4 thestate. | know that in certain applications there
5 reach the conclusion that treated municipal effluent 5 can still beinjury concerns because of -- and we
6 isfully consumptive? 6 don't need to get into thisin this proceeding.
7 A. | don't. 7 Q. Right.
8 Q. Did you inspect any municipal systems -- 8 A. But, you know, some technical accounting
9 or areyou familiar with any municipal effluent 9 issueswith the Snake River and pulling it out of one
10 systemsherelocally? 10 place and putting it into another, it may not
11 A. No. | drive past one every day but | 11 necessarily mitigate for senior water rights. And so
12 don't think that counts. 12 | don't know that it answers that question about
13 Q. Wadll, which onedo you drive by? 13 injury, but asfar as simply putting it back to
14 A. Theldaho Falls south one. 14 waters of the state, yeah, | would agree with that.
15 Q. Doyou know how the City of Idaho Falls 15 Q. Soif it returnstothewatersof the
16 treatsitsmunicipal effluent? 16 state, and you previoudly testified that the use of
17 A. | mean, it lookslike aclassical just 17 theword " consumptive" in these ordersessentially
18 clean the water to where it can discharge it into the 18 incorporates 42-202B(1), isn't it more accurate to
19 river. Because the treatment plant isright there 19 say then that that dischar ged effluent isnot fully
20 south of Sunnyside at theriver. 20 consumptive?
21 Q. You got it. Areyou also familiar with 21 A. You know, at that time it may not be,
22 theEastern Idaho Regional Sewer District facilities 22 but in the future it may become fully consumptive.
23 inthe Shelley area? 23 Q. Right. And there'sno qualifying
24 A. | haven't been there, and I'm only 24 languagein the moratorium order that addressesthat.
25 familiar to the extent that we have applications for 25 Itjust saysit'sassumed when it'spumped it is
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1 fully consumptive, correct? 1 volume, annual diversion volume, 4 acre-feet per
2 A. Yeah, that'sright, but | think that's 2 acre. And certain areas are 3.5 acre-feet per acre.
3 consistent with how the department handles other 3 And that's the maximum diversion volume that can be
4 applications. 4  taken.
5 Q. What do you mean by that? What other 5 Q. Buttobeclear, in theapplication
6 applications? 6 document itself, the water user doesn't haveto
7 A. Well, when an applicant -- if an 7 designate what type of crop the person isgoing to
8 applicant, for example, were to comein and apply for 8 irrigate. Thedepartment has standard acre foot per
9 anirrigation water right, the department doesn't 9 acreallotmentsfor different partsof the state that
10 make someinquiry into what crops that farmer may 10 it just automatically includes?
11  want to grow. The permit would be issued to the full 11 A. That'sright.
12 state-recognized consumptive demand of crop for that 12 Q. Okay. And at least herethere'san
13 area. Right? Sothat allowsthat farmer to grow 13 assumption that the city -- as| understand your
14 grain oneyear and sugar beets another year and corn 14 testimony, that because the city could fully consume
15 another year, right, and can bump up against that 15 it, that'sthereason for treating it as such right
16 maximum consumptive use. 16 at the application phase?
17 And | think that for amunicipa -- a 17 A. | might not be clear. I'mkind of
18 municipal water right, especially if we're just going 18 stumbling over my words. I'll seeif | cansay ita
19 totalk about city water right, that would be the 19 little bit different.
20 sameway, right? That recognizes -- the city could 20 But when an irrigator -- if somebody
21 at some point in the future change its wastewater 21 cameinamoratorium area and were proposing an
22 treatment plant and start bumping up against the full 22 irrigation water right, the department would expect
23 anticipated maximum consumptive use. 23 them to mitigate for that full expected consumptive
24 Q. And when you usetheword " could,” and 24  use.
25 I'll get into thisin a minute, that soundsto me 25 So, for example, anirrigator could come
Page 54 Page 56
1 morelikeapoalicy determination. |I'm focussed right 1 inandsay: Well, | promised tojust grow grain.
2 now on thetechnical side, which isthat -- as| read 2 Trust me. From hereon out, I'm just going to be
3 thisdefinition, it defines consumptive use aswaters 3 justgrain. But wewould say: No. We haveto --
4 that doesnot return to waters of the state. Using 4 you have to mitigate for the full anticipated
5 theldaho Fallsexample, their treated effluent does 5 consumptive use associated with that irrigation at
6 returntowatersof the state. 6 the maximum level, right? That it could be corn or
7 A. Butwhat we're dealing withiina 7 sugar beets or three cuttings of alfalfaor four
8 moratorium order are applications for permit. And an 8 cuttings of alfalfa, whatever that maximum amount is.
9 application for permit is arequest for amaximum 9 Q. Butisn't that also truewith the
10 amount of authority, not only to divert water but 10 noncommunity systemsin this moratorium order and yet
11 alsoto usethat water. And so the department in 11 there'sacase-by-case evaluation for that one?
12 reviewing an application has to look at what that 12 A. Again, | just don't know enough about
13 maximum authority that's being granted is. 13 what that phrase "noncommunity water systems" is
14 Q. Sohow isthat any different than an 14 referring to.
15 irrigation right? How isa municipal right different 15 Q. Would you also agree -- actually, |
16 than anirrigation right in terms of your review? 16 apologize. Let mestrikethat and ask it thisway:
17 A. That'swhat I'm sayingis| think that 17 You had testified earlier that you had worked for
18 when we'relooking at consumptive use, | think 18 Water District 01 and became familiar with its
19 there'sareal strong analogy there, right? 19 accounting system, correct?
20 When an irrigator comes in looking for a 20 A. That'sright.
21 new water right, they're looking for a maximum 21 Q. How doesthe Water District 1 accounting
22 authority to beneficialy use that water. And it 22 system treat discharged effluent, for example, from
23 could be corn. It could be sugar beets. Right? So 23 theCity of Idaho Falls?
24 the permit isissued in away that recognizes a 24 A. Water District 1 does not track or
25 4 acre-foot per acre diversion rate -- adiversion 25 measure that return flow. And, in fact, doesn't
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1 measure return flow from any water user that I'm 1 treatment systems change over time --
2 aware of. There might be some exceptions out there. 2 (Sarah Klahn joined the deposition
3 But rather that water comes into that reach of the 3 through Zoom.)
4 river and it Ssimply becomes a gain to that reach. 4 MR. HARRIS: Doesthat mean we're due for a
5 Q. | wasgoingto ask that very question. 5 break?
6 Soessentially it'snot tracked specifically, but it 6 MS. RAMMELL-O'BRIEN: Sarah Klahn just
7 will show up in thewater measurements and 7 joined.
8 effectively betreated like a natural reach gain to 8 MR. HARRIS: Thisactualy is probably a good
9 theriver? 9 timefor abreak. Let'sgo ahead and take a
10 A. ltwill. 10 ten-minute break.
11 Q. Okay. If acity weretotreat itswater 11 (A recess was taken from 10:22 am. to
12 and then rechargethat effluent, wouldn't that also 12 10:38am.)
13 returntothewaters of the state? 13 Q. BY MR. HARRIS: We'reback on the
14 A. Itwould. Again, there could still be 14 record.
15 injury concerns depending on who is receiving the 15 Before the break we were having a
16 benefit of -- in afully appropriated basin -- 16 conversation about irrigation municipal water rights,
17 Q. Sure 17 James.
18 A. --you know, who you might be impacting 18 A. Uh-huh.
19 and who might be receiving the benefit may not line 19 Q. Areyou awareof any irrigation right
20 up quiteright. 20 that isnonconsumptive, or are most irrigation rights
21 Q. And | should say this proceeding doesn't 21 or allirrigation rights have some element of
22 deal with an injury evaluation. 22 consumptive use?
23 A. Right. 23 A. They would have to have some element of
24 Q. | appreciate-- | promisel'm not going 24 consumptive use. It'sthe beneficial use of the
25 tousethisdeposition against you in future 25 plants actualy transpiring and consuming the water
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1 applicationsto say that you said there would never 1 right that constitutesirrigation.
2 beinjury. We'rejust talking about the 2 Q. But amunicipal right if it wasonly
3 appropriation phase. 3 used for inside residential use, that could actually
4 But if they wereto rechargeit, that 4 been nonconsumptive; would you agree with that?
5 water would then go back into the aquifer tobemade | 5 A. Mostly nonconsumptive. | think that
6 availablefor thewater supply? 6 there have been studies done that even, you know,
7 A. Itwould. 7 in-house culinary uses have some fractional element
8 Q. Areyou aware of any municipal systems 8 of consumption. But | think as abroad statement,
9 inthesatethat fully consumeall thewater that it 9 yeah, generally nonconsumptive.
10 diverts? | think you mentioned the Bear Lake one. 10 MS. McHUGH: ThisisCandice. I'm having a
11 Arethereany others? 11 harder time hearing James. He was clearer before but
12 A. | don't know. | know that there are 12 now | can't hear him.
13 some of the smaller community systems that have gone |13 MR. HARRIS: Isthat better, Candice?
14 toland applying. And, again, asyou put water 14 MS. RAMMELL-O'BRIEN: Candice, how isit now?
15 through apivot, that is -- that's mostly 15 THE WITNESS: If | talk, how isit now?
16 consumptive. There'sonly asmall fraction of water 16 MS. McHUGH: Much better.
17 that returnsto the aquifer through a pivot system. 17 THE WITNESS: Great.
18 Q. Andyou had testified beforethat -- you 18 Q. BY MR.HARRIS: Okay. I'm goingto have
19 havean engineering background and you currently have |19 you turn to Exhibit 2. We're going to move now to
20 aPE. Inyour experience are professional engineers |20 the Big Wood moratorium order.
21 or consultantsableto calculate consumptive use 21 A. Okay.
22 ratesfor water right permit applications? 22 Q. AndI'll haveyou turn to page 6. And
23 A. Again, they can calculate what the 23 there'saparagraph kind of just below the middle of
24  theoretical consumptive useisfor that time and for 24 thepage. It says, " When community systems supply
25 that system, but as we've seen, those wastewater 25 water for outsideuse." Do you seethat?
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1 A. ldo. 1 amunicipal or community water system if it was
2 Q. Doyou want totakejust a minute and 2 treated on a case-by-case basis like the noncommunity
3 review that, familiarize your self with that. 3 systems?
4 A. Just that one paragraph? 4 A. 1 would. | think that this-- | think
5 Q. Correct. 5 that thispolicy asit's been set forth in these two
6 A. Sure. Done. 6 ordersisfair and consistent mainly to the extent
7 Q. Thelanguagein that paragraph usesthe 7 there are so many factors involved with municipal
8 same-- similar termsasthe Snake River order, 8 water usethat are hard to predict because ultimately
9 municipal community systems consumptive use. Arethe | 9 discharging waters, whether that be to the aquifer or
10 definition of thesetermsin the Big Wood order, in 10 totheriver, are governed by clean water act
11 your view, the same asthe definitions we've talked 11 standards. Andif all of asudden there'sa
12 about in the Snake River order? 12 contaminant that is -- that the thresholds are
13 A. Yes, to the extent that those terms have 13 changed in some way, the City of Idaho Falls may no
14 been defined. But these orders came out close enough 14 longer be able to send that water to the Snake River,
15 in proximity to each other that those -- whatever 15 right? | know there are alot of things that
16 those meanings are would be consistent between the 16 municipalities have to weigh out asfar as costs,
17 two orders. 17 costsof treatment in one way versus the other.
18 Q. Okay. Andif I recall your prior 18 But it's so hard to predict what the
19 testimony, you did not draft this paragraph? 19 future may hold, and this paragraph in particular
20 A. | did not. 20 kind of touches on this, that changes may come in the
21 Q. There'sadditional detail herethat is 21 future that would cause that ratio of what is being
22 notinthe Snake River order. Doyou know why that |22 consumed to change and could change significantly.
23 is? 23 Q. Butif, for example, the City of Idaho
24 A. | don't. And thisorder hasalittle 24 Fallshad to do that, they would have to change their
25 it different format than the Snake River moratorium 25 NPDES permit requirements and get other
Page 62 Page 64
1 order. Whereasthat has findings of fact broken out 1 authorizations, correct?
2 inenumerated paragraphs, this one is more kind of 2 A. | don't know what they would haveto do
3 freeflowing narrative. 3 ontheDEQ or the federal side asfar as NPDES. But
4 Q. Okay. And in thisparagraph it says, 4 they would not have to come in front of usto change
5 " Sewage disposal methods may include evaporation from | 5 anything with the water right.
6 theretention facility, land application, or 6 Q. Okay. Butit'salsotruethat those
7 treatment and re-use." 7 changes could be made by a noncommunity system,
8 Do you seethat sentence? 8 correct?
9 A. ldo. 9 A. Again, | just don't know enough of what
10 Q. Soitusestheword "may." Doyou agree 10 that termisreferring to, a noncommunity system. So
11 that that acknowledgesthat some municipal effluent |11 if anoncommunity system isintended to be people on
12 may be nonconsumptive because they're not treated 12 their own individual septic systems, then those --
13 that way? 13 thosetype of changes would have no effect on that
14 A. Atany onetimeit could be, right. 14 typeof use
15 But, then again, it's hard to predict what the future 15 Q. Soyou'resayingit'snot possiblefor
16 may bring for municipal water uses. 16 someonewhoison aseptictotreat it and land apply
17 Q. Sobased on thislanguage, the language 17 it, or if it wasa bigger collection likeyou
18 inthe SnakeRiver order, wasthedecisiontoassume |18 mentioned before, abigger infiltration basin --
19 that all municipal effluent isfully consumptive, was 19 A. Right. Again, | just don't know on that
20 that more of a policy-based decision or wasthat a 20 term, the noncommunity system, what that termis
21 technical-based decision in your view? 21 intended to mean. If it's meant to just be one home
22 A. It seemslike a policy-based decision. 22 toone septic system, it's unlikely that any changes
23 Q. Doyou haveany concernsin your role as 23 in, say, national water quality standards or
24 theeastern region manager if therewasa 24  thresholds would have any impact on an individual
25 determination of consumptive use of the effluent from |25 homeowner that just has a septic system in the back
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1 vyard. 1 relating to mitigation plansor consumptive usein
2 Q. Gotcha. Now, you had testified before 2 permitsand licenses?
3 that you'reboth an IDWR employee and then a 3 A. | have
4 designated hearing officer for water right contested 4 Q. For the consumptive use ones, what do
5 cases, correct? 5 yourecall? What type of condition did you impose
6 A. Correct. 6 there?
7 Q. Andin both capacitiesyou'veissued 7 A. Oh, you tied two things together there.
8 water right permitsand licenses? 8 | apologize.
9 A. | have. 9 Q. | apologizefor that. Sol'll break
10 Q. Doyou want totake a crack at how many 10 that out becausethat'sfair.
11 you'veissued since you've been employed with the 11 So you've included conditions on
12 department? 12 mitigation plans?
13 A. | know that we approve maybe a 13 A. Correct.
14 hundred -- 130, 140 transfers, water right transfers, 14 Q. And sothose are handcrafted, right, not
15 on average out of our region and | have been doing 15 standard conditions? You would just haveto draft a
16 that for 13 years. So alot of transfer applications 16 condition based on what is being proposed?
17 reviewed and approved. In our eastern region we 17 A. The department does have some standard
18 don't get nearly as many permit applications. On 18 conditions. For example, if the mitigationis
19 average we maybe approve seven to ten per month. 19 proposing to hold awater right unused, some existing
20 Q. Andyou'retheonethat signsthose 20 water right unused, there is a standard condition
21 though, correct? 21 that kind of just talks through what is the water
22 A. lam. 22 right that is being held unused, where isit located?
23 Q. Andyou'retheonethat reviewsthem? 23 Notesthat if that water right is ever, say,
24 A. Asafina review. 24 curtaled, then the new water right that is relying
25 Q. When thedepartment receivesan 25 onthat water -- that mitigation right would also be
Page 66 Page 68
1 application for permit, what arethethree options 1 curtailed. So there are some standard mitigation
2 for the processing of that permit? | think there's 2 conditions.
3 generally three. Or if you sit through a contested 3 Q. Haveyou ever issued awater right
4 case, what areyour optionsasthe hearing officer ? 4 permit or approved atransfer that limited the
5 A. Oh, I'munderstanding. So either to 5 consumptive use of the water right?
6 approve the permit as proposed with no limitations, 6 A. Notthat | can recall.
7 deny the application altogether, or to approve the 7 Q. Doyou know if those exist within the
8 application with some sort of limiting conditions. | 8 department?
9 mean, the department has or as a hearing officer if 9 A. | don't know that I've ever seen one. |
10 wewerein acontested case kind of have the full 10 know that there are annual volume limits, overall
11 power to reduce the proposed volume, for example, 11 pumping limits that we've placed. But | don't know
12 reduce the proposed rate or proposed acres or put 12 that I've ever seen one.
13 some other limiting conditions on the water right. 13 Q. But you'regenerally familiar with what
14 Q. Andisit fair to say that'sactually 14 wecall thetransfer memo, correct?
15 fairly common place, that there are a series of 15 A. Yes.
16 conditionsthat are attached to permitsthat are 16 Q. Maybe morethan you want to be.
17 issued these days? 17 Becausethereisreferencein here --
18 A. Thereare. Especidly in Eastern Idaho 18 thisison page4. It says, " Unlessthereisa
19 where, again, we have closed basins and injury 19 specific condition of the water right limiting the
20 concerns, that there are often conditions added to 20 amount of consumptive use, changesin water use under
21 protect existing water rights. 21 awater right" -- it goeson to say -- "don't require
22 Q. And you can impose conditions based on 22 atransfer."
23 evidence presented even at a hearing, correct? 23 That appearsto acknowledge that there
24 A. | can. 24 aresomewater rightsthat may have a consumptive use
25 Q. Okay. And haveyou included conditions 25 limit.
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1 A. I've never seen one. 1 consumptive. What then isthe practical effect on a
2 Q. Doyou think you would havethe 2 municipal water right applicant? What do they have
3 authority or the ability to limit the consumptive use 3 todotoeven get that application processed?
4 inamunicipal water right permit? 4 A. In Eastern Idaho -- and, again, it's
5 A. The department's condition authority is 5 been thisway for anumber of years -- that
6 pretty broad. 6 application for permit would be fully mitigated. And
7 Q. Right. 7 that can be done by purchasing and retiring, say, a
8 A. Especidly inthe permit in Idaho Code 8 groundwater -- if the source was groundwater, a
9 42-203A. It'savery broad conditioning authority. 9 groundwater irrigation right.
10 But| have never seenit done. | think it would be 10 Q. And it would haveto be fully mitigated
11 very difficult to enforce. 11 even if they included some sort of a plan to recharge
12 Q. Okay. Those aretwo separatethings. 12 theeffluent or somehow return the water that they're
13 Oneisactually including the condition -- as| 13 usingtotheaquifer, correct?
14 understand your testimony, the department haspretty |14 A. Under the language of the order that
15 broad authority. Do you think you would havethe 15 we're reviewing, that's correct.
16 ability or authority to limit the consumptive use or 16 Q. And | believeyou testified you think
17 requireacertain sort of effluent methodology for 17 that'sagood policy or the correct policy?
18 municipal water rights? 18 A. |do.
19 A. Inthe statute | don't see that thereis 19 Q. Asopposed to evaluatingit on a
20 aprohibition on that. 20 case-by-case basis?
21 Q. Haveyou also included conditions that 21 A. That'sright.
22 requirereporting requirements? 22 Q. Isthat because of department staff or
23 A. Yes. 23 follow-up or enforcement that you mentioned before,
24 Q. What type of reporting, just generally 24 would that bedifficult?
25 speaking, would that include? 25 A. Itwould be very difficult, yes. Yes,
Page 70 Page 72
1 A. Oftenit's simply an annual report. And 1 totrack the consumptive fraction of water uses for
2 it helpstrack -- especially with mitigation where a 2 municipalities or even subdivisions throughout the
3 certain water right isretired incrementally, if you 3 dtate
4 will, as, say, cabins are added. 4 Q. Doyou think it would be -- if a
5 I'm thinking most specifically some of 5 condition wereincluded, for example, to require
6 the mitigation plansin the Bear Lake area are set up 6 notification to the department if they change their
7 that way where as additional homes are brought on to 7 effluent treatment method, do you think that would be
8 thedrinking water system, additional portions of 8 burdensome on the department?
9 mitigation rights are taken out of production 9 A. Itwould be, and it would be burdensome
10 incrementally. So they provide an annual report 10 because the department's enforcement options at that
11 baancing those two factors. 11 point would be very limited.
12 Q. Right. And I've seen the department 12 Right? If you have a subdivision that
13 includerequirement to have flow meters, correct? 13 says, well, our drinking -- thisis our drinking
14 A. Often. 14 water so we're going to consider it mostly
15 Q. And soif acity wasrequired -- if you 15 nonconsumptive, and we are recharging it through a
16 included a condition to report its effluent returns 16 rapidinfiltration. And then all of asudden that is
17 or diversion data, that would not be unusual or do 17 not aviable option anymore and they have to land
18 you think that would be unusual ? 18 apply it and go to amostly consumptive treatment,
19 A. That would be unusual. | have not -- | 19 the department really has no enforcement ability to
20 have not seen conditions requiring municipalitiesto 20 curtail that water use. Right? Because then you
21 track and report effluent. 21 haveapublic health emergency. We can't shut
22 Q. Soyou'vecorrectly noted that this 22 people's drinking water off without creating
23 order, the Snake River order isamoratorium order on |23 problems.
24 the processing of new per mit applications by 24 Q. Areyou saying the department then can't
25 presuming that all municipal pumpingisfully 25 administer thosetypes of water rights?
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1 A. | would say that our enforcement options 1 not going to seevery many of them. And as|l
2 become quite limited when we're starting to deal with 2 understand your testimony, it ismore of a
3 drinking water for subdivisionsthat are already in 3 policy-based concern based on enforceability. Is
4 existence, right? All of these homes have been 4 that fair?
5 built, all these people are drinking and using that 5 A. And change to wastewater treatment, that
6 water in their homes every day, it becomes very 6 there are changesthat are made. And that permits --
7 difficult to then say, well, your mitigation is -- 7  like we discussed with irrigation permits -- permits
8 you have not mitigated for now this consumptive use 8 areissued to represent the maximum authorized
9 because you're land applying, but we don't really 9 beneficia use. Inthe case of amunicipality, that
10 havethe power to shut off your drinking water. 10 would be fully consumptive.
11 Q. But that getsback to this question 11 Q. Okay.
12 about -- you referenced a subdivision. Wedon't know |12 A. And we haven't really even touched on --
13 whether that would be a community or a noncommunity. |13 because at least in Eastern Idaho communities haven't
14 Areyou saying like a bigger subdivision -- 14 gonethat direction. | know that nationally
15 A. Right. 15 communitieswill. But to treat and reuse wastewater
16 Q. -- community system? 16 whether that be, you know, gray water used for
17 A. You could imagine, yeah, a subdivision 17 irrigation of parksor for drinking water again, we
18 of 200 homesthat at one point was doing rapid 18 aren't quite at that level. We're blessed to have a
19 infiltration and now has decided that they have 19 plentiful aguifer and alot of groundwater irrigation
20 shifted to land ap, which is mostly consumptive, and 20 rightsaround. But, you know, that could comein the
21 we have very -- you know, very little power at that 21 futuretoo.
22 point to curtail that water use. 22 Q. We'veworked together alongtime so
23 Q. What about a municipality, though, like 23 I'veseen very complicated conditionsincluded in
24 abigcity? They would certainly have the ability 24 permitsfor reporting for mitigation wherethe
25 to, you know, still provide drinking water and yet if 25 consequenceisthat the water would not be authorized
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1 they wereto changetheir effluent methods, they 1 for diversion. You don't think that for a
2 could report to you what they'regoingtodoand how | 2 municipality that same model could be used?
3 they'regoingto changeit? 3 A. | don't.
4 A. Yeah, intheory. But | think the 4 Q. Just because of the difficulty of
5 problem remains the same that shutting off peopl€e's 5 enforcement?
6 drinking water to large communities of people creates 6 A. Correct.
7 apublic health emergency, and | don't know that 7 Q. Becauseit involvesa public water
8 we've got that option. 8 system?
9 Q. Okay. And you had mentioned before you 9 A. Again, public water system and constant
10 don't seevery many municipal applicationsherein 10 monitoring. And | think that it would be very
11 your office? 11 difficult to track those consumptive fractions across
12 A. No. In Eastern Idaho the 12 adcity.
13 municipalities-- as you know, Rob, you've 13 Q. Wasthat theinput that you provided the
14 represented some even recently -- have generally used 14 director before hedrafted -- either drafted the
15 thetransfer application or transferring water rights 15 language or during the preparation of these
16 asamechanism of covering new growth. They buy an 16 documents?
17 existing water right and transfer it into the city, 17 A. No.
18 convert it from irrigation to municipal use. 18 Q. Okay. You wereidentified by the
19 Q. Andthisjust kind of bringsthisall 19 director asthe person to explain the director's
20 home. That'sthedifficult part we'retryingto 20 position. Isthereanyone else within the department
21 understand isknowing that or knowing that typically |21 that you feel would be qualified or experienced to
22 they'rebuying existing water rights, why in the 22 testify about thisissue?
23 moratorium order therewould have been thislanguage |23 A. Morequdified than me? Therearea
24 that assumesit'sfully consumptive for new 24  number of --
25 applicationsthat could be conditioned becauseyou're |25 Q. No. Not morequalified. Just
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1 qualified. 1 that crop, and that's what they then can convert to
2 A. | mean, there are lots of experienced 2 the new beneficial use of recreation storage. So we
3 employees within the water allocation group that have 3 inthedepartment rely on ET Idaho fairly frequently.
4 years of experience dealing with permits and 4 Q. And | think that'sareally good
5 transfers and moratorium orders. So, yes, there 5 explanation. And I'm familiar with it because|'ve
6 would be other people. 6 worked on these applications, but | don't -- | have
7 Q. Whowould that be specifically? 7 not seen within the website any sort of data that
8 A. And, again, | think that their 8 relatesto municipal use. Isthereany municipal --
9 qualification would bejust agenera qualification. 9 canyou identify --
10 That they would be familiar with, again, applications 10 A. No. And thisreference was only meant
11 for permit and moratorium orders, and previous 11 torefer to or be areference point for, say, land
12 practices of the department, current practices of the 12 application.
13 department. 13 Q. Okay.
14 So that would be Corey Skinner. | mean, 14 A. Sothat wasn't intended to say ET Idaho
15 he'saregional manager out of the Twin Falls office 15 hasgoneinto try to quantify consumptive use within
16 and dealswith -- has dealt with the original trust 16 municipalities. It'sjust | knew that that's kind of
17 water moratorium too so is pretty familiar with how 17 asubcomponent of our larger discussion today would
18 those are applied. Angie Hansen would be somebody 18 beland application is consumptive and that pointsto
19 who hasalot of longevity with the department. And 19 that.
20 Shelley Keen too. 20 Q. Sojusttobeclear, there'snodata
21 Q. Okay. Areyou aware of asimilar policy 21 that you're aware of tracked on that websiterelated
22 of thisassumption of 100 percent fully consumptive 22 tomunicipal useor how consumptive municipal useis?
23 municipal usein other states? 23 A. No. And there would be data there that
24 A. | amnot. 24 would probably -- on evaporation rates from small
25 Q. And you haven't been asked to look into 25 retention ponds. So if you have a wastewater lagoon,
Page 78 Page 80
1 that, or haveyou? 1 you could also use that to determine and say what the
2 A. No. No, | have not. 2 annual or monthly evaporation rates would be from
3 Q. | dojust have a couple follow-ups. 3 that facility too.
4 Wadll, no, there'sactually one more matter. 4 Q. Okay. You had mentioned beforethat
5 I'll have you look back at Exhibit 1. 5 prior totoday you had reviewed or mostly reviewed
6 Just thevery first page. Under your identification 6 the SnakeRiver order and the Big Wood order. To
7 number it says, " In addition to the orders, 7 your knowledge ar e there any specific findings of
8 Mr. Cefalowill rely on ET Idaho." 8 fact that wereincluded beforethe order that related
9 I'm generally familiar with the ET Idaho 9 tothefully consumptivetreatment of municipal use,
10 site. Everyone here may not be, so could you just 10 orisit only found in the order section?
11 briefly describe what that is? 11 A. | could not find any findings of fact
12 A. Sure. The University of Idaho has -- 12 that speak specifically to -- in the Snake River
13 for anumber of years has maintained a website where 13 order that speak specifically to consumptive use with
14 they take evaporation -- or they assemble and make 14 regardsto community systemsand municipalities.
15 public evapotranspiration data for the entire state 15 The Big Wood order, as we've reviewed,
16 based on localities. And some of it, you know, they 16 have paragraphsthat provide alittle more analysis.
17 takein the fact metrological factors and can provide 17 Becauseit'sformatted alittle bit differently, |
18 an average expected ET for different usesin 18 don't know that those -- having been a hearing
19 different crops. 19 officer, that those are pure findings of fact, but
20 So aswe in the department are dealing 20 they do contain some analysis as far as municipal and
21 with somebody who, say, wants to convert an 21 consumptive uses.
22 irrigation water right to arecreation pond, we'll 22 Q. But nonein the Snake River order?
23 often say, well, what have you grown in the last five 23 A. Not that | had seen.
24 totenyears. Go and usethe ET Idaho website to 24 MR. HARRIS: Can we go ahead and take a
25 then estimate what the consumptive use has been on 25 couple-minute break? | believe I'm done, but | just
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1 want toreview my notes. So maybe just five minutes? 1 A. ltis
2 THE WITNESS: Sure. 2 Q. And each oneisevaluated on itsown
3 (A recess was taken from 11:06 am. to 3 merits?
4 11:11am.) 4 A. They are.
5 Q. BY MR.HARRIS; Wereback fromabreak. | 5 MR. HARRIS: That'sal the questions | have.
6 James, | just had a couple follow-up 6 Thank you. Appreciate it today.
7 questions. Just asa general matter, when a water 7 THE WITNESS: You bet.
8 right application issubmitted to the department, can 8 MR. HARRIS: So | think Max is going to ask
9 vyou just generally describe how -- what the internal 9 some questions and then we'll open it up to any
10 processisto process and evaluate them? 10 otherswho want to ask questions.
11 A. Sure. Asan application comesin the 11 MR. BRICKER: Stay in the same spot?
12 door initially, we conduct a deficiency review to 12 THE WITNESS: Stay inthe same spot. You're
13 make sure that the application isfilled out 13 fine, yeah. We're close enough | think we can hear
14 correctly. Andit's amazing how high of a percentage 14 you.
15 itisof applicationsthat come in the door that just 15 MR. BRICKER: Very good.
16 aren't quitefilled out right. So, you know, there 16
17 may bealittle bit of interaction back and forth 17 EXAMINATION
18 withthe applicant just to get it to where everything 18 BY MR.BRICKER:
19 iscomplete. 19 Q. Good morning, Mr. Cefalo. 1'm Max
20 Once we have a complete application, an 20 Bricker representing the City of Pocatello.
21 agent will prepare that for public notice. All 21 A. Uh-huh.
22 applications for new water right by law go through 22 Q. Thank you for being heretoday.
23 thepublic notice phase. Sometimes that's local 23 | want to confirm a few questions | have
24 notice. Sometimes it's state-wide notice depending 24 based on your responsesto Mr. Harris.
25 onsizeof the application. And then, of course, 25 Soisit your testimony that this policy
Page 82 Page 84
1 that application is open for protest. And that's 1 requiresall -- acommunity water system'sdiversions
2 about amonth period that somebody could file a 2 tobemitigated even if some portion isnot consumed?
3 protest. 3 A. That'sright.
4 If it's protested, then it goes through 4 Q. Andyou think that'safair burden on
5 kind of acontested-case process. And | often will 5 thewater user?
6 walk applicants and protestants through that. It 6 A. | do.
7 could go to a hearing and then a decision made after 7 Q. Okay. Sowith thismoratorium in place,
8 anadministrative hearing. 8 how doesa-- say amunicipality acquire a new water
9 If it's not protested, though, the agent 9 right permit?
10 will go through and review the application against 10 A. Again, it would be filing an application
11 the standards set forth in Idaho Code 42-203A(5). 11 for permit and then mitigating for that new permit.
12 There's certain things the department looks at: 12 Q. Okay. Arethereany requirementsthat
13 Injury, sufficiency of water supply, financial 13 theapplicant must show for the application to even
14 resources, and some other things. | don't need to 14 beconsidered? | can point you to Exhibit 1 if you
15 list themto all, but we do that review. 15 would like -- excuse me. Exhibit --
16 And then if it's something that we can 16 A. Soif we-- yeah, and if welook at the
17 approve, we will approveit. The agent will, based 17 Snake River moratorium.
18 onthosereview criteria, possibly add conditions. 18 Q. Yes
19 Maybenot. But then it comesto mefor afinal 19 A. ltactualy -- it comesto paragraph 8
20 review, and | may make some adjustments even to 20 whichisfound on --
21 conditions at that point. And then, yeah, the permit 21 Q. Thisis Exhibit 3, by the way?
22 issent to the water user and then they have an 22 A. ltis. ItisExhibit 3, page29. And
23 appeals process there too. 23 thisparagraph isactually fairly similar to the
24 Q. Sowould you agreethat every 24 existing moratorium. And it's paragraph 8, sub B,
25 application isdifferent? 25 that talks about that even with this moratorium in
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1 place, the department can continue to process 1 A. Correct.
2 applications. "It will have no effect on prior 2 Q. Okay. And would it be possiblefor IDWR
3 surface and groundwater rights because of itstiming, 3 todecreasetheburden in tracking by delegating that
4 location, insignificant consumption of water, or 4 task, say, tothewater users?
5 mitigation provided by the applicant to offset injury 5 A. Itcould. It would be possible.
6 to other water rights." 6 Q. Could that be a condition on a new water
7 Q. Okay. And becausethere'sthat "or" at 7 right permit?
8 theend of subparagraph A, they just haveto prove 8 A. ltcould. Sure.
9 either one, the applicant or thedirector? 9 Q. Soat that point if thewater usersare
10 A. Sure. Of that list of thingsin that -- 10 reporting their consumptive userates, what would be
11 or areyou saying as between A and B? | apologize. 11 thebiggest burden on the department?
12 Q. It could beeither one, A or B? 12 A. If it changes and consumptive useis not
13 A. ltcan. Itcan. 13 defined as an element on the water right and if that
14 Q. Gotit. Arethereany waysthat 14 changes significantly over the life span of awater
15 municipal or domestic diversionscan return to the 15 right, which could be hundreds of years, like | was
16 watersof the state other than through direct 16 pointing out, it becomes very difficult to curtail
17 recharge-- excuse me-- direct return to a stream or 17 someone who then changes their consumptive use and
18 land application? 18 doesn't mitigate. Because that water is primarily
19 A. Theserapidinfiltration or an injection 19 being used for drinking water initially.
20 well, I guess, would be possible to where they're 20 Q. Doyou know how quickly community water
21 putting the water directly back into an aquifer. 21 systemschangetheir method of treatment in disposal
22 Q. Any other waysthat that can be done? 22 of effluent?
23 A. Not that | can think of. 23 A. | don't. Andsomeof itis-- | mean,
24 Q. Okay. And so samethingin an injection 24 itiscaseby case. If al of asudden apipeline
25 well or rapid infiltration, those waters are returned 25 that never existed is being -- atrunk lineis being
Page 86 Page 88
1 tothewatersof the state? 1 brought past a subdivision, at some point they may
2 A. | would say for the most part, yes, as 2 sayit'seasier for usto connect to this new trunk
3 we're dealing with Eastern |daho and the vast Snake 3 linethat headsto the regional treatment facility
4 Plain Aquifer that would be true. 4 rather than continue to maintain our rapid
5 It may not betruein all circumstances. 5 infiltration.
6 | guessyou could imagine some sort of strange 6 | mean, it can change just based on
7 disconnected perched aquifer system where you inject 7 circumstances that are outside of the control of even
8 water and it never really does return. But | think 8 thewater user, right? Meaning larger things
9 for the most part that would be atrue statement. 9 happening, like atrunk line being constructed past a
10 Q. Now, you mentioned that part of the 10 subdivision, that isn't really their project.
11 reason thisisafair policy is becauseit would be 11 Q. And they may haveto acquire other
12 very difficult for IDWR to track thefractional 12 permitsfrom entities other than the department?
13 consumptive userates of all of these diversions, 13 A. True
14 correct? 14 MR. BRICKER: | think that's all the
15 A. Correct. 15 questions| have.
16 Q. Isit possiblefor professional 16 THE WITNESS: Okay.
17 engineersto make such calculations? 17 MR. BRICKER: Thank you.
18 A. Oh,itwould. Itwouldbe. Sure. 18
19 Q. How do engineersdothat? 19 EXAMINATION
20 A. Collecting data. Measurement. 20 BY MR.BROMLEY:
21 Measurement at alot of locations. Y eah. 21 Q. Hey, James. How areyou?
22 Q. And | think the general equation we 22 A. Good.
23 looked at or discussed earlier wasjust diversions, 23 Q. Canyou hear me okay?
24 and the consumption would be whatever isnot returned |24 A. Yes
25 tothewatersof the state, correct? 25 Q. Excellent. | just have afew minor
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1 questions. It won't take very long. 1 system often dischargesits unconsumed water into a

2 When you wer e giving testimony with Rob 2 municipal sewer treatment facility operated by a

3 Harris, you had talked about three ways for 3 municipality.”

4 wastewater to betreated, and what | wrote down: 4 James, do you know if therewas any --

5 Dischargeback to the source wasone; land 5 if there'sanythingto back up the" often discharges"

6 application wasthe second; rapid infiltration was 6 statement that'sin that order, or if that'sjust --

7 thethird. 7 1 think in your words, it was mor e of a flowing,

8 And sothequestion | had is: How does 8 almost, narrative.

9 septicfitintothat? Isthat itsown category or is 9 A. | don'tknow. Sol don't know whether
10 itaform of rapid infiltration in your mind? 10 therewasany studiesdone or if that term "often” is
11 A. No. | don't know that they would be 11 accurate.

12 characterized asrapid infiltration, but | do think 12 Q. Thank you.
13 that septics and rapid infiltration systems can be 13 A. Yeah.
14 lumped together in the effect, right, that they are 14 Q. Therewasaline of testimony, James,
15 essentialy discharging subsurface and letting that 15 that you had with Mr. Harris, and | think it really
16 water make its way back to -- back to the aquifer. 16 wastalking more about public health concernswith
17 Rapid infiltration isjust required 17 curtailment of municipal water rights. Do you recall
18 because of the volume of water coming onto the 18 that?
19 system, that it needs to be able to spread that water 19 A. |do.
20 out quickly. Whereas an individual septic for, say, 20 Q. Andwhat | was hearing wasthat you --
21 one home can operate much more slowly. 21 inyour opinion therewere-- thereare possible
22 Q. Okay. And in both casesthat'swater 22 difficultiesin the future of curtailing municipal
23 that'sreturning back to the waters of the state? 23 rightsbecauseyou'reunclear if you can turn off
24 A. Correct. Subsurface. 24 drinking water; isthat correct?
25 Q. Okay. Thanks. Exhibit 2, which | 25 A. That's correct.
Page 90 Page 92

1 understand isthe Big Wood moratorium order. Am1 | 1 Q. Isn'tit true, though, that citieson

2 correct onthat? 2 theEastern Snakeplain areroutinely subject to

3 A. ltis 3 curtailment unlessthey're providing mitigation?

4 Q. I don't haveit in front of me. 4 A. Sure. Right. And | mean even now with

5 Do you know why Mat Weaver signed that 5 therecent curtailment orders, there are subdivisions

6 order? 6 that areincluded in those curtailment orders. All

7 A. | don't. | don't know the timing of it. 7 I'msaying isthat the actual physical curtailment,

8 If it was something where Gary was out of town and 8 theimplementation of that curtailment getstricky.

9 Mat Weaver signed it on hisbehalf. | don't know. 9 Q. Areyou aware of anything in Idaho Code
10 Q. Doyou know if that hasany sort of 10 that preventsthe department from curtailing a city
11 legal effect onif it'safinal order or preliminary 11 for not meeting theterms of itswater rights?

12 order becauseit wasn't signed by the director? 12 A. I'mnot.

13 A. | don't. I'mnot going to weigh inon 13 Q. James, | havejust onelast line of

14 that question. | don't. 14 questionsand it'snot very long. It'snot probably
15 Q. That'sfair. Page 6 of that order there 15 morethan a minuteor so, but we've been talking

16 wasa paragraph that you werelooking at with 16 about irrigation water rightsand municipal water
17 Mr. Harrisand it'sthe second to last full paragraph 17 rightsand I'veheard you testify that there are some
18 that starts" when community systems supply.” 18 comparisonsthat can be drawn between the two, if |
19 A. Correct. Yeah, | seeit. 19 remember that correctly?

20 Q. Doyou seethat? 20 A. Yes.

21 A. I'mthere. Yeah. 21 Q. Sowhen anirrigation water right -- my

22 Q. Thethird sentencethat startswith 22 understandingisirrigation water rightsare

23 "furthermore,” doyou seethat in that paragraph? 23 considered consumptive. |sthat your understanding?
24 A. |do. 24 A. Yes, they are. | mean, the plants are

25 Q. It says, " Furthermore, a community 25 consuming water. Yes.
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1 Q. And when I'velooked at these orders, in 1 isn't any opportunity to ever get up to the
2 thepast they'vedifferentiated between irrigation 2 4 acre-feet per acre. Infact, what you would find
3 rightsasconsumptive and municipal and domesticas | 3 ismost of thoseirrigation systems are actually
4 nonconsumptive. But now we're seeing that municipal | 4 diverting 2 to 3 acre-feet per acre, and as | noted,
5 and domestic are now being looked at asconsumptive; | 5 apivot irrigation system is mostly consumptive.
6 isthat your understanding? 6 Q. But not fully consumptive?
7 A. Correct. 7 A. Say that again, Chris. | didn't hear
8 Q. Soin closed basinslikethe Snake plain 8 you.
9 ineastern, for example, or in the Big Wood, when an 9 Q. Sure. But not fully consumptive?
10 irrigation water right isapplied for, doesthe 10 A. Thefraction on a pivot system that
11 department require up-front mitigation for theentire |11 isn't consumptiveisvery small. Right.
12 diversion volumeor just the consumptive usethat's 12 Q. But, again, not fully consumptive?
13 associated with the application? 13 A. Right. But the actual diversions that
14 A. The maximum consumptive use fraction. 14 areoccurring, like | said, are less than ultimately
15 Soregionally there are calculations that have 15 what is being mitigated for.
16 already been conducted that estimate what the maximum |16 MR. BROMLEY: | have nothing further. Thank
17 amount of consumptive use that could occur regardless 17 you.
18 of thecrop that is planted, if that makes sense. 18 THE WITNESS: Okay.
19 And they can vary region by region. Asyou get into 19 Should we continue around with the folks
20 some of the higher valleys, say, in Eastern Idaho, 20 onthe screen?
21 that fraction isalittle different than what it 21 MR. HARRIS: | think so. Soitiseither
22 would bein American Fals, kind of the lowest 22 Candiceor Jerry or Mike or Sarah.
23 elevation portion of our region. 23 MR. RIGBY: | have nothing. ThisisJerry.
24 Q. Okay. And then department staff usesET 24 MS. KLAHN: | don't have anything. Max was
25 ldahoto determine the consumptive rate? 25 asking Pocatello's questions.
Page 94 Page 96
1 A. No. Wewouldn't, no. It'srather kind 1 MS. McHUGH: And Chris asked the couple of
2 of regionally there are numbers that are already 2 questionsthat | wanted to ask so | think I'm good
3 assigned for what that expected maximum consumptive 3 too at thispoint. Thank you.
4 useis. So, for example, in the Idaho Falls area, | 4 MR. LAWRENCE: Hi, James. ThisisMike
5 believethat it's 3 acre-feet per acre. So we may 5 Lawrence.
6 for anirrigation right issue a permit for 6 THE WITNESS: Okay.
7 4 acre-feet per acre, but the consumptive element of 7
8 that or the consumptive -- recognized maximum 8 EXAMINATION
9 consumptive usefor thisareais 3 acre-feet per 9 BY MR.LAWRENCE:
10 acre. 10 Q. | just have a couple of questions. 1'm
11 Q. Okay. Sointhat example -- and what 11 goingtojump around a little bit.
12 you said isthe department won't requirethat extra 12 A. Okay.
13 acrefoot of mitigation because the consumptive use 13 Q. | apologizein advance for that.
14 is3acrefeet per acre? 14 Am | correct to -- ismy under standing
15 A. That's the maximum recognized, yeah, in 15 correct that an industrial or commercial water right
16 that. And, again, it varies by region. 16 could also be fully consumptive?
17 Q. Okay. Areyou aware, James, of any 17 A. They can be.
18 water rightswherethedepartment isrequiring 18 Q. And it'salso my understanding that the
19 one-to-one mitigation or diversion volume? AndI'm |19 moratorium orderswe've been discussing do not treat
20 saying what isdiverted; not consumed, but what is 20 industrial or commercial applicationsasfully
21 diverted one-to-one mitigation and -- 21 consumptiveastheorderstreat municipal use; is
22 A. Weéll, for -- | apologize, Chris. 22 that right?
23 For those irrigation rights if they are 23 A. Mike, it's my recollection that -- |
24 using sprinkler irrigation, itis-- | mean, it is, 24 can't recall that there are paragraphs specifically
25 in effect, aone-to-one, right, because there really 25 addressing industrial uses or commercial uses
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1 independently. Thereisafinal sentence. Soon 1 also could be fully consumptive?
2 page 28 of the Snake River moratorium in that first 2 A. | don't. Mike, | don't know why there's
3 paragraph, there isthat sentence that talks about 3 adifferencefor industrial uses. If -- thereis, |
4 domestic, commercial, industrial that discharge 4 think, less of arisk that the treatment will change
5 wastewater into one of these regional or 5 overtime. Soif there'swater quality concerns that
6 publicly-owned treatment facilities will be 6 aready exist with an industrial facility, they will
7 considered consumptive. 7 aready be operating under kind of the stricter
8 So it's pointing back to that idea of 8 parameters anyway.
9 changesin how that wastewater is being handled. 9 But coming back to your question, |
10 Q. Inthat sentenceyou just noted it says 10 don't know.
11 that the-- those uses will be considered 11 Q. Thanks. Shifting alittle bit here.
12 consumptive. Doesthat mean fully consumptive or 12 Thispalicy, asit's been described, astreating
13 just some portion of that will be recognized as 13 municipal applications as fully consumptive, as far
14 consumptive? 14 asl| know, has been applied only in these two basins,
15 A. Yeah, that comes back to Rob's question 15 theBig Wood and the Snake River basin; isthat
16 isthere some difference between consumptive or fully 16 correct, or arethereotherswherethispolicy has
17 consumptive. | don't seethat thereis a difference. 17 been applied?
18 | don't know that that phrase -- that qualifier 18 A. | think there might be one other basin.
19 "fully" isneeded. Asl read through this paragraph, 19 The department issued a moratorium order in Basin 15,
20 thatisimpliedthat it isfully consumptive. 20 whichiscoming back. It'sthe Malad valley. It'sa
21 Q. TheBigWood moratorium order does not 21 small basin, primarily Oneida County. It'sabasin
22 contain that -- similar language to what you just 22 thatistributary to the Bear River.
23 read, | don't believe; isthat correct? 23 The department issued a moratorium order
24 A. It doesn't contain that same language. 24 inthat basin, | think, in 2015 that wasjust a
25 |If we go to page 8, paragraph 4, the same idea, 25 temporary moratorium and was renewed in 2017 and then
Page 98 Page 100
1 though, is encapsulated in maybe the very last phrase 1 renewedagainin 2022. And | can't -- | didn't
2 aswill -- it'stalking about irrigation proposed 2 review that moratorium prior to this deposition so |
3 with adomestic use will be considered consumptive, 3 can't say for sure, but my guessis because that was
4 comma, aswill discharge of wastewater to a municipal 4  -- especially that most recent moratorium was renewed
5 orregional sewer system. 5 in2022, | wouldn't be surprised if the language in
6 So that's a broad enough phrase to 6 thereisfairly similar to the language in these two
7 encompass then industrial/commercial uses that send 7 ordersalso.
8 their wastewater to aregional treatment plant. 8 But beyond that | am not aware of any
9 Q. But that'snot the sameasan industrial 9 others.
10 usethat beginsas perhapsnot fully consumptivebut |10 Q. Doyou know whether the department
11 could grow into being fully consumptive, say, by, you |11 intendsto apply this policy statewide or in other
12 know, treating its own effluent and taking it off 12 basinsaround the state?
13 siteand not discharging it to a treatment works? 13 A. | don't know.
14 A. Right. Or, you know, we have industrial 14 Q. Doyou know whether the department
15 useswherethey for water quality reasons have to 15 intendsto apply this policy in other contextsaside
16 evaporate al of their wastewater, you know, put it 16 from amoratorium on new applications?
17 out through evaporation ponds. 17 A. | don't.
18 Q. But themoratorium ordersdo not treat 18 MR. LAWRENCE: | think that's all the
19 industrial uses asautomatically fully consumptive, 19 questions| have, James. Thank you very much.
20 although they could be fully consumptivelike 20 THE WITNESS: You bet.
21 municipal use; isthat correct? 21 MR. HARRIS: Has everybody that's by Zoom,
22 A. That's correct. 22 havethey been ableto ask their questions?
23 Q. Doyou know why there'sthat distinction 23 THE WITNESS: It lookslike yes.
24 between how municipal uses aretreated versus 24 MR. HARRIS: Could we take just a quick
25 industrial or commercial usesthat could also be -- 25 break.
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1 (A recess was taken from 11:40 am. to
2 11:43am.)
3 MR. SIMPSON: | don't have any questions.
4 MR. FLETCHER: None here either.
5 MR. HARRIS: Okay. | don't have any
6 follow-up questions.
7 So | don't know if you're wanting him to
8 review and sign once the deposition transcript is
9 prepared? | typically ask that.
10 MS. RAMMELL-O'BRIEN: Yeah, we do not waive.
11 Wewould like to review and sign.
12 (The deposition concluded at 11:45 am.)
13
14
15
16
17
18
19
20
21
22
23
24
25
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1 REPORTER S CERTI FI CATE
2
3 STATE OF | DAHO
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Exhibit 2 to Bricker Affidavit

Expert Report

Snake River Moratorium
and
Big Wood River Moratorium

Prepared for:

City of Ammon
City of Bellevue
City of Hailey
City of Idaho Falls
City of Pocatello
Coalition of Cities
Falls Water Co. Inc.
Wellsprings Group, LLC

Prepared by:
Gregory K. Sullivan, P.E.

July 11, 2023

A

SWE Spronk Water Engineers, Inc.
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1.0

INTRODUCTION

On May 17, 2022, the Director of the Idaho Department of Water Resources (“IDWR")
issued an Order Establishing Moratorium in the Big Wood River Ground Water
Management Area (“Big Wood Moratorium”). The Big Wood Order establishes a
moratorium on the approval of new and pending applications for permits to appropriate
water from surface water and groundwater sources within the BWGWMA.

On October 21, 2022, the IDWR Director issued an Amended Snake River Basin
Moratorium Order (“Snake Moratorium”). The Snake Moratorium expands the existing
Amended Moratorium Order: In the Matter of Applications for Permits for the Diversion
and Use of Surface and Ground Water within the Eastern Snake River Plain Area and the
Boise River Drainage Area (April 30, 1993) to include the reach of the Snake River from
King Hill to Swan Falls Dam and re-establishes the moratorium on the issuance of permits
for new consumptive uses from surface and ground water tributary to the Snake River
upstream from Milner Dam.

Both the Big Wood Moratorium and the Snake Moratorium include very similar language
dictating that applications for municipal water use and for domestic use from community
water systems shall be considered fully consumptive. The following are the specific
provisions from each order:

Applications for municipal water use and for domestic use from community water
systems shall be considered fully consumptive. Applications for domestic purposes
from non-community water systems shall be evaluated on a case-by-case basis to
determine whether the proposed use is non-consumptive. Irrigation proposed in
connection with a domestic use will be considered consumptive, as will discharge of
wastewater to a municipal or regional sewer system.

(Big Wood Moratorium at 8; emphasis added)

Applications for municipal water use and for domestic use from community water
systems shall be considered fully consumptive. Applications for domestic purposes
from non-community water systems shall be evaluated on a case-by-case basis to
determine whether the proposed use is non-consumptive. Irrigation proposed in
connection with a domestic use will be considered consumptive. Domestic,
commercial, industrial, or other water uses that result in the discharge of wastewater
to a municipal or publicly owned treatment works will be considered consumptive.
(Snake Moratorium at 28; emphasis added)
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On March 31, 2023, the Director entered an order that the contested proceedings for the
Big Wood Moratorium and the Snake Moratorium are consolidated for the hearing to be
held on October 16-19, 2023.

This expert report was prepared on behalf of the following entities who intervened in
either the Big Wood Moratorium or Snake Moratorium proceedings (“City Intervenors”):

e City of Ammon

e City of Bellevue

e City of Hailey

e City of Idaho Falls

e City of Pocatello

e Coalition of Cities?

e Falls Water Co. Inc.

e Wellsprings Group, LLC

A map showing the locations of the City Intervenors and the boundaries for the
Moratorium Orders is attached as Figure 1-1.

The City Intervenors take exception with IDWR’s position in the Moratorium Orders that
“[a]pplications for municipal water use and for domestic use from community water
systems shall be considered fully consumptive.”

In the deposition of James Cefalo on May 11, 2023, Mr. Cefalo indicated that IDWR'’s
reasoning behind this new position is that municipalities/community water systems may
in the future become fully consumptive, meaning there potentially would be no return
flows to the “waters of the state” (e.g., treated wastewater effluent disposed of using
evaporation ponds). See Dep. Tr. at 30:7-18; 41:8-42:23; 48:6-11; 52:15-22; 62:4-16. But
Mr. Cefalo further testified that the three other ways that treated effluent is typically
disposed of (discharge to a surface water source, land application, and rapid infiltration)
return treated wastewater back to the waters of the state. See Dep. Tr. at 89:2-24. Mr.
Cefalo felt the new position is justified, despite the burden it imposes on
municipalities/community water systems to over-mitigate for new uses, due to the
alleged difficulty in determining actual consumption rates, and the controversy that could
ensue if IDWR were to curtail a municipality/community water system because it
suddenly changed to a mostly consumptive treatment and did not mitigate for the

! The Coalition of Cities includes the Cities of Bliss, Burley, Carey, Declo, Dietrich, Gooding, Hazelton,
Heyburn, Jerome, Paul, Richfield, Rupert, Shoshone, and Wendell
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increased consumptive use. Id. at 72:4-23, 73:23-74:8, 83:25-84:6, 86:10-15; 87:9-19;
92:1-12.

This expert report presents evidence and expert opinion that even though any water use
can theoretically be fully consumptive (a) municipal water use is typically not fully
consumptive, and (b) municipal consumptive use and municipal return flows can be
determined using well-established procedures. In addition, information is presented
regarding the water uses and return flows for each of the City Intervenors, along with
example analyses of the municipal consumptive use.

SWE Spronk Water Engineers, Inc. Page | 3
R



EXPERT REPORT
SNAKE RIVER MORATORIUM AND BIG WoOD RIVER MORATORIUM
July 11, 2023

2.0  WATER USE OF CITY INTERVENORS

The water supplies of the City Intervenors are derived primarily from groundwater wells
although some cities also have surface water sources. Wastewater treatment is typically
provided by central wastewater collection and treatment systems. Treated effluent may
be discharged directly to a receiving surface water body (e.g., river or creek), used for
non-potable irrigation (land application) or some combination of both. Wastewater
treatment in some cities is provided by individual sewage disposal systems (“ISDS”).
Municipal return flows also may occur from deep percolation and surface runoff from
municipal irrigation and from distribution system losses.

Water use information and data were compiled for each of the City Intervenors for a
recent five-year period. The compiled information included the following:

e Water Sources and Usage

0 Groundwater sources

0 Surface water sources

0 Annual usage from each source for a recent 5-year period
e Method of Treated Wastewater Effluent Disposal

0 Discharge to river

0 Land application

0 Rapid infiltration basins

0 Evaporation ponds

Table 2-1 summarizes the average annual water use, method of treated wastewater
effluent disposal, and estimated consumptive use for each City Intervenor. A narrative
description of the water sources and method of wastewater disposal is provided in
Appendix A.
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3.0

MuniciPAL CONSUMPTIVE USE AND RETURN FLOWS

Both the Big Wood Moratorium and the Snake Moratorium provide that applications for
municipal water use and for domestic use from community water systems (collectively
“municipal uses”) shall be considered fully consumptive. The basis for assuming that
municipal uses are fully consumptive appears to be based on four factors.

1. ldaho courts have acknowledged that a water right for municipal purposes may
be fully consumed without exceeding the authorized beneficial use.

2. The consumptive use of municipal uses can vary and change over time based on
various factors (e.g., treated wastewater effluent disposal process),

3. The perceived difficulty in analyzing municipal water use.

4. The practical difficulties of curtailing municipal water use.

In my opinion, assuming that municipal uses are fully consumptive, and therefore
requiring new municipal uses to be mitigated in the amount of 100% of the gross
diversions with no credit for the water that is not consumed and returns either to surface
water or groundwater systems (i.e., waters of the state) is unreasonable and arbitrary and
forces municipalities to mitigate for depletions that are not occurring, thus creating a
windfall for senior water rights that benefit from the mitigation activities.

In my experience, the consumptive use of municipal water uses is typically much less than
100%. While | agree that municipal consumptive use can vary based on a number of
factors, municipal consumptive use can be reasonably and reliably determined using
procedures that are common and routine, consistent with industry standards in the
scientific community. Determining municipal consumptive use is no more uncertain than
determining the consumptive use of agricultural irrigation.

Municipal consumptive use is commonly determined based on measured or estimated
diversions minus measured or estimated return flows. Return flows from municipal uses
occur through the following processes:

e System losses
0 Distribution system losses
0 Hydrant flushing
e Unconsumed wastewater treatment returns
0 WWTP discharges to receiving surface or groundwater systems
0 Returns from land application of treated wastewater
0 Unconsumed ISDS returns
e  Municipal irrigation returns
0 Surface runoff
0 Deep percolation
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4.0

PROCEDURES FOR COMPUTING MuUNICIPAL CONSUMPTIVE USE

As stated in Section 3.0, municipal consumptive use is determined based on measured or
estimated diversions minus measured or estimated return flows. IDWR requires that
municipal water users measure and report surface water diversions and groundwater
pumping (IDWR, 2016). Groundwater pumping is typically measured with totalizing flow
meters that are calibrated periodically. In my experience, municipalities are typically
careful in their water measurement because accurate records of water use and customer
deliveries are useful in evaluating system performance and system losses.

There are well-established industry standard procedures for measuring or estimating
municipal return flows. | have used these procedures to quantify municipal return flows
for numerous municipal water users, and these procedures are routinely accepted and
approved in administrative and judicial water rights matters in Colorado and other states.
The following is an overview of these well-established procedures:

WWTP Discharge Returns

Cities are generally required under their National Pollutant Discharge Elimination System
(“NPDES”) discharge permits to measure treated effluent discharges to receiving surface
water bodies, and these measurements are typically made with industry standard
measuring devices equipped with continuous recorders.

In some instances, WWTP discharges are made to infiltration ponds. Seepage from the
ponds into groundwater systems can be computed based on the measured discharge
minus estimated evaporation losses.

It is also common for treated effluent to be reused for irrigation of agricultural fields,
parks, and golf courses. This is sometimes referred to as land application of treated
effluent. Deep percolation return flows from land application of treated effluent can be
computed using the same procedures described below for computing irrigation return
flows.

Irrigation Return Flows

Irrigation returns flows occur when applied irrigation water is not consumed by the
irrigated vegetation and either percolates into groundwater systems or returns as surface
runoff. Municipal irrigation return flows are no different than agricultural return flows
and can be computed by similar procedures, with returns to the waters of the state.
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Common procedures for computing irrigation return flows include the following:

1. Irrigation application minus crop irrigation requirement (“CIR”) volume
2. lrrigation application x (1 — irrigation efficiency)

Irrigation application volumes can be metered directly for irrigation of parks, golf courses,
and other open spaces.

Monthly or seasonal municipal irrigation application volumes can also be estimated by
computing the total metered water use in excess of the average metered use during the
preceding December through February period. This commonly used procedure is based
on the reasonable assumptions that (a) indoor water uses are relatively steady year
around and are represented by the average metered use during the winter months and
(b) increases in metered water use over the winter base use represent primarily irrigation
water use.

If the irrigated area and crops are known, then the CIR volume can be computed based
on the irrigated area multiplied by the crop CIR in inches obtained from ETIdaho or nearby
Agrimet stations. Use of Equation 1 above will provide a conservatively low estimate of
irrigation returns because it implicitly presumes a 100% irrigation efficiency.

Irrigation application efficiency for agricultural or municipal irrigation uses can be
reasonably estimated based on industry-standard figures based on the irrigation
application method. Typical municipalirrigation efficiencies range from 75% to 85%. Use
of Equation 2 above will provide a conservatively low estimate of irrigation returns when
irrigation water is overapplied because it does not consider that overapplied water will
not increase consumptive use and will result in return flow. A more complex form of
Equation 2 can be specified that considers the full return of any excess irrigation
application.

System Loss Returns

Total system losses represent the difference between diversions (pumping) and metered
customer deliveries. System losses (also referred to as unaccounted for water) include
unbilled water use, measurement errors, and real losses. Real losses represent “wet-
water” losses that can be a significant component of municipal return flows, particularly
in older leaky water distribution systems. Real losses can include distribution system
leakage, storage tank overflows, hydrant flushing, filter backwashing, and other
mechanisms. System losses, including the real loss component, can be computed based
on standard water auditing procedures (AWWA, 2018). The results of a system loss audit
can be used to derive a system loss return flow factor that can be used in municipal water
accounting to estimate system loss return flows. Typical system loss return flows can
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range from near 0% for new and well-maintained distribution systems to 20% or more for
older leaky distribution systems.

Estimated Consumptive Use for City Intervenors

The average annual consumptive use consumptive use for each City Intervenor was
estimated based on the water use records, method of treated wastewater effluent
disposal, and typical consumptive use fractions as shown in Table 2-1. The analysis
procedures are listed in the table footnotes. The results show that the annual municipal
consumptive use for the City Intervenors averages 46% of diversions (weighted average),
and ranges from 41% to 87%. More detailed illustrative analyses of municipal
consumptive use are provided in Section 5.0.

Conclusion

That municipal consumptive use can change (e.g., because of a change in method of
treated wastewater effluent disposal) should not be a basis to treat all new municipal
uses as fully consumptive. The same can be said for the consumptive use of irrigation
uses (e.g., because of a change in irrigation application method) or industrial uses (e.g.,
because of a change in manufacturing process). In each case, water use processes and
practices can be monitored and changes in return flows and consumptive uses can be
determined using reasonable standard procedures. It is unreasonable and arbitrary to
hold municipal users to a 100% consumptive use standard when other water users, whose
consumptive uses can also increase, are allowed to receive the benefit of their return
flows in determining mitigation requirements for new water uses.
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5.0

ILLUSTRATIVE ANALYSES OF MUNICIPAL CONSUMPTIVE USE

5.1

Two analyses were prepared to illustrate computation of municipal consumptive use
using simple industry standard procedures. The first example is for the City of Pocatello,
who discharges treated effluent to the Portneuf River. The second example is for the City
of Bellevue, who land applies its treated effluent for park and golf course irrigation in the
irrigation season and delivers its treated effluent to rapid infiltration basins in the non-
irrigation season.

City of Pocatello (Effluent Discharge to River)

The City of Pocatello is located along the Portneuf River approximately ten miles
upstream of the confluence with the Snake River at American Falls Reservoir. Pocatello’s
water supply is derived from wells constructed in the Lower Portneuf River Valley Aquifer
(“LPRVA”) and the Eastern Snake Plain Aquifer (“ESPA”). Pumped groundwater is treated
and distributed through a central distribution system. Municipal water uses in and
around the Pocatello Airport are supplied through a separate distribution system.
Wastewater is treated at the Water Pollution and Control Plant (“WPC Plant”) and
discharged to the Portneuf River north of the city. The City also owns and operates
irrigation wells that are used for agricultural irrigation near the airport as part of its
Biosolids Disposal Program.

A simple analysis of recent municipal groundwater use by the City of Pocatello based on
monthly water use records for 2018 - 2022 is attached as Table 5-1. This analysis does
not include the Biosolids Disposal Program irrigation uses. The following is a summary of
the analysis procedure:

e System Loss —Assumed to be 10% of water pumped.

e Indoor Use and Returns - All customer deliveries (pumping minus system loss)
during November through March are assumed to be used indoor, and indoor uses
during the other months are estimated as the average of the November — March
use. The consumptive use of water used indoors is conservatively assumed at 10%
of the indoor usage. The remaining 90% is assumed to be treated and discharged
to the river (IDWR, 2011; LRE, 2007; and Petrich, 2010).

e WWTP Returns — The WPC Plant treats wastewater from Pocatello and from the
City of Chubbuck. Measured wastewater discharges to the Portneuf River were
apportioned between Pocatello and Chubbuck based on measured effluent.
WWTP returns can be used to verify the estimated returns to the river.
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5.2

e |Irrigation Use and Returns — Customer deliveries during April — October above the
estimated base indoor use are assumed to be applied to irrigation. lIrrigation
return flows to the aquifer are estimated at 20% of irrigation use based on the
typical municipal sprinkler application efficiency (IDEQ, 2007 and IDEQ, 2022).

Pocatello’s annual municipal well pumping during the five-year analysis period averaged
14,859 acre-feet per year (“AF/y”) and, based on return flows calculated as described
above, the average annual consumptive use averaged 6,356 AF/y, or 43% of the average
annual pumping.

City of Bellevue (Land Application of Treated Effluent)

The City of Bellevue is located adjacent to the Big Wood River at the northern apex of the
Bellevue Triangle. The water supply for the City is provided from groundwater pumped
from wells constructed in the Wood River alluvial aquifer and surface water diversions
from springs. Pumped water is treated and distributed through a central distribution
system. There are several wells that pump untreated groundwater for irrigation.
Wastewater is treated at the Bellevue Reuse Treatment Plant and land applied in the
irrigation season and discharged to rapid infiltration basins in the non-irrigation season.

A simple analysis of recent groundwater use by the City of Bellevue based on monthly
water use records for 2016 - 2020 is attached as Table 5-2. The following is a summary
of the analysis procedure:

e System Loss — Assumed to be 10% of water pumped.

e Indoor Use - All customer deliveries (pumping minus system loss) during
November through March are assumed to be used indoor, and indoor use during
the other months is estimated as the average of the November — March use.

e WWTP Returns — The consumptive use of water used indoors is conservatively
assumed at 10% of the indoor usage. The remaining 90% is assumed to be treated
with the treated effluent disposed of through land application in the irrigation
season with an estimated 20% of the application returning to the aquifer. It is
assumed that 95% of the discharges to the rapid infiltration basins during the non-
irrigation season return to the aquifer with 5% lost to evaporation (IDWR, 2004).

e |rrigation Use and Returns — Customer deliveries during April — October above the
estimated base indoor use are assumed to be applied to irrigation. Irrigation
return flows to the aquifer are estimated at 20% of irrigation use.
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53

Bellevue’s annual pumping during the five-year analysis period averaged 376 AF/y and
the average annual consumptive use averaged 236 AF/y, or an average of 63% of the
amount pumped.

Summary of Municipal Consumptive Use Analysis

The examples presented in this section for determining municipal consumptive use
represent the straight-forward checkbook-type water use accounting that has become
common place in areas of scarce water supplies. The illustrated procedures for
computing municipal consumptive use are no more complex than procedures used to
compute irrigation consumptive use which commonly involve compilation and analysis of
the following:

e Diversions or pumping

e Irrigated area

e Cropping pattern

e Crop irrigation requirements

e Canal conveyance losses

e Irrigation application methods

e |rrigation application efficiencies

The portion of municipal water use that is consumed can range from much less than 50%
for cities that have relatively little irrigation and discharge treated effluent to the river to
80% or more for cites that dispose of treated effluent through land application or
evaporation ponds.

By comparison the portion of irrigation water use that is consumed can vary as much or
even more than municipal consumptive use. Irrigation consumptive use can range from
much less than 50% for irrigation systems with long unlined distribution systems and
gravity field application processes to over 90% for systems with short or piped water
distribution facilities and drip-irrigation application to fields.
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6.0

ADMINISTRATION OF MUNICIPAL WATER RIGHTS

Western water rights administration under prior appropriation is evolving as use
increases and strains the available supplies. A natural part of this evolution is increasing
sophistication in water accounting to ensure that water users are operating within the
terms and conditions of their water rights. Also evolving are more detailed terms and
conditions on new water rights and transfers involving existing water rights as water users
seek to make increased use of limited supplies while preventing injury to senior water

rights.

The following is a summary of my opinions on the industry standards for

administration of municipal water rights in the west under prior appropriation.

1.

In my experience in Colorado, New Mexico, and Idaho, review of water accounting
by all water users, including municipal water users, is a routine part of the work of
state agencies tasked with water rights administration.

| have extensive experience over my 38-year career as a water resources engineer
in performing and guiding municipal water use accounting in Colorado and in
interacting with the Colorado Division of Water Resources (“CDWR”) which is the
state agency tasked with water rights administration in Colorado. Municipal water
rights accounting in Colorado has become increasingly detailed over the years as
competition for limited water supplies increases. The increased in detail has
generally resulted from an increase in terms and conditions on changes of
irrigation water rights to municipal use, as well as development and
implementation of augmentation plans (statutory term equivalent to “mitigation
plans” in ldaho) that allow out-of-priority diversions or pumping under junior
water rights provided that stream depletions are replaced to prevent injury to
senior water rights.

It is accepted to be the duty and obligation of CDWR to oversee and review
municipal water rights accounting to ensure that the accounting complies with the
terms of Water Court decrees for changes of water rights and augmentation plans.
In my experience, CDWR does not shy away from this obligation but embraces it
to ensure that scarce water supplies are equitably administered under the prior
appropriation system in compliance with applicable decrees and administrative
rulings.

Over the years, CDWR has developed procedures for municipal water rights
accounting that require conformance with certain measurement, accounting, and
reporting standards. This facilitates the agency staff’s ongoing routine review of
the accounting because it is presented in a familiar and relatively uniform manner
by all municipal water users. Some time ago, CWDR instituted a multi-year
process to review and audit the accounting of all municipal water users. This
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process involved review of the conformance of each city’s current accounting with
the terms and conditions of its water right decrees. This review typically included
meetings with city staff and collaborative improvement of the accounting to
ensure that the accounting (a) complied with the decree terms, (b) contained
certain standard information (e.g., water right names and IDs, well permit nos.,
location information, accounting of diversions, return flows, depletions, etc.) at
the appropriate time scales. Collaboration between the agency staff and city staff
clarified and emphasized the necessity of the accounting requirements and the
expectations of the agency.

5. Implementation of accounting standards in Colorado has eased the burden on
CDWR staff by making it easy and routine to review the accounting when it is
periodically submitted (typically monthly or annually). The majority of the
accounting burden falls on the municipal staff where it belongs.

6. Detailed terms and conditions for municipal water rights, including detailed
accounting, are becoming increasingly common in Idaho and other western states
for mitigation of impacts due to new water rights approved in over-appropriated
basins and for resolution of contested water right transfers and other matters.
Examples of permits, licenses, and decrees with detailed terms and conditions on
municipal water use are listed in Appendix B. Several examples of detailed
municipal water rights accounting are listed in Appendix C.

SWE Spronk Water Engineers, Inc. Page | 13
R



EXPERT REPORT
SNAKE RIVER MORATORIUM AND BIG WoOD RIVER MORATORIUM
July 11, 2023

7.0

SUMMARY OF OPINIONS

Based on my 37 years of professional experience in analyzing municipal water usage for
water supply planning and water rights matters and the information and analyses
presented in this report, the following is a summary of my opinions related to municipal
consumptive use for the City Intervenors and how IDWR should treat new municipal uses
for purposes of the Snake Moratorium and Big Wood Moratorium.

Municipal consumptive use varies based on a number of factors including system
losses, irrigation usage, and method of treated wastewater effluent disposal. As
a result, the municipal consumptive use percentage of total water use will vary
from city to city.

Municipal consumptive use is typically much less than 100% of total water use.

Municipal consumptive use can be reasonably computed using accepted industry-
standard methods.

Conservative rule-of-thumb municipal consumptive use factors can be developed
for administration based on wastewater treatment type and the irrigation
percentage of total municipal use.

Cities can present site-specific data to use values other than the presumptive
consumptive use factors, with the cities needing to demonstrate the validity of the
alternative factors.

Municipal water use accounting can reasonably include near real-time
consumptive use accounting as necessary (e.g., monthly or seasonal accounting).

Because determining the consumptive use rate for municipal water uses is no
more difficult than it is for other water uses, it is arbitrary and unreasonable for
IDWR to treat new municipal uses as fully consumptive as a default while
reviewing applications for other uses on a case-by-case basis.

Rather than forcing municipalities to over-mitigate, IDWR should also review new
municipal water use applications on a case-by-case basis. IDWR can impose
appropriate terms and conditions on the water user to ensure sufficient mitigation
is provided to prevent injury resulting from actual municipal consumptive use and
to minimize the accounting and administration burden on IDWR.
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8.0
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Table 2-1
Preliminary Summary of Average Annual Water Use and Consumptive Use
City Intervenors
Five-Year Average (AF)

(1) (2) 3) (4) (5) (6) W (8) (6)+(7)+(8) ((6)+(7)+(8))/(2)
Five-Year Treated

Average | System Total Indoor | Outdoor | Type of Wastewater Indoor | Outdoor | Effluent Total CU/

City Diversion Loss Delivery Use Use Returns UseCU | UseCU CcuU Total CU | Diversion
(9) Ammon 5,633 563 5,070 2,351 2,718 Outfall to Stream 235 2,174 0 2,410 43%
Bellevue 376 38 338 133 205| Land App & Basins 13 164 58 236 63%
(9) Bliss 45 5 41 34 7 Evap Ponds 3 6 30 39 87%
(9) Burley 6,723 672 6,051 2,849 3,202 Outfall to Stream 285 2,561 0 2,846 42%
(9) Carey 156 16 140 62 78| Land App & Outfall 6 62 26 95 61%
(9) Declo 135 14 122 56 66 Evap Ponds 6 53 50 109 80%
(9) Dietrich 84 8 76 32 43 Evap Ponds 3 35 29 67 80%
Falls Water 4,860 486 4,374 2,029 2,345 Outfall to Stream 203 1,876 0 2,079 43%
Gooding 1,196 120 1,076 433 643 Outfall to Stream 43 514 0 558 47%
Hailey 2,706 271 2,435 978 1,458 Outfall to Stream 98 1,166 0 1,264 47%
(9) Hazelton 79 8 71 57 14 Evap Ponds 6 11 52 69 86%
Heyburn 501 50 451 218 232 Outfall to Stream 22 186 0 208 41%
(9) Idaho Falls 26,053 2,605 23,448 10,876 12,572 Outfall to Stream 1,088 10,057 0 11,145 43%
(10) Jerome 2,852 285 2,567 1,524 1,043| Land App & Outfall 152 835 640 1,627 57%
Paul 381 38 343 175 167 To Land App 18 134 126 278 73%
(11) Pocatello 14,859 1,486 13,373 6,203 7,170 Outfall to Stream 620 5,736 0 6,356 43%
(9) Richfield 895 89 805 766 39| Land App & Outfall 77 31 321 429 48%
(9) Rupert 4,676 468 4,209 1,209 2,999 To Land App 121 2,400 871 3,391 73%
(11) Shoshone 773 77 696 314 381 Outfall to Stream 31 305 0 336 44%
Wendell 709 71 638 279 359 To Land App 28 287 201 516 73%
Total 73,691 7,369 66,322 30,579 35,743 3,058 28,594 2,405 34,057 46%

Notes:
(1) Five-Year Average Diversion based on 2018-2022 data, except for Hailey and Bellevue (2016-2020). Pumping data provided by cities, or WMIS in the absence of city data.
(2) System Loss assumed at 10% of Five-Year Average Diversion.
(3) Total Delivery computed as Five-Year Average Diversion minus System Loss.
(4) Indoor Use computed as Total Delivery in Nov - Mar and the minimum of Total Delivery or Nov - Mar average Total Delivery in the other months.
(5) Outdoor Use is computed as Total Delivery minus Indoor Use.
(6) Indoor Use CU computed as 10% of Indoor Use.
(7) Outdoor Use CU computed as 80% of Outdoor Use.
(8) Treated Effluent CU is computed as % of unconsumed Indoor Use; Outfall to Stream (0%), Land App (80%), Basins (5%), Evap Ponds (100%).
(9) Five-Year Average Diversion from WMIS database. 2021 data used in 2022 for cities that did not have posted 2022 data on WMIS.
(10) Jerome's treated effluent is discharged to the NSCC J8 Canal and assumed to be land applied during irrigation season and return to stream at other times.

(11) City's irrigation only surface water uses excluded.

Spronk Water Engineers, Inc. 7/11/2023



lllustrative Summary of Ground Water Use

Table 5-1

3,000
City of Pocatello m System Loss
2,500 ——— Computed Outdoor Use
- - s Computed Indoor Use
Averaging Period 2018 - 2022 S 200 ——
WWTP Discharge Outfall to Stream % e=C==5-Year Average Pumping
System Loss (% of pumping) 10% a 1,500
8
) ® 1,000
Summary of Annual Pumping and &
Consumptive Use 500 —S
5-Year Average Pumping: 14,859
Total Consumptive Use: 6,356 0
Total CU (% Pumping) 43% Nov Dec Jan Feb Mar Apr May Jun Jul Aug Sep Oct
(values in acre-feet, except where noted)
Total Pumping Calc Annual Nov Dec Jan Feb Mar Apr May Jun Jul Aug Sep Oct
(1) 5-Year Average Pumping City 14,859 565 578 596 536 597 697 1,369 2,017 2,669 2,446 1,860 929
(2) System Loss (1) x 10% 1,486 56 58 60 54 60 70 137 202 267 245 186 93
(3) Delivery to Customers (1)-(2) 13,373 508 520 536 482 538 628 1,232 1,815 2,402 2,202 1,674 836
(4) Computed Indoor Use Nov - Mar Avg 6,203 508 520 536 482 538 517 517 517 517 517 517 517
(5) Computed Outdoor Use (3)-(4) 7,170 0 0 0 0 0 111 715 1,298 1,885 1,685 1,157 319
Consumptive Use
(6) Indoor Consumptive Use (4) x 10% 620 51 52 54 48 54 52 52 52 52 52 52 52
(7) Outdoor Consumptive Use (5) x 80% 5,736 0 0 0 0 0 88 572 1,039 1,508 1,348 925 256
(8) Total Consumptive Use (6) +(7) 6,356 51 52 54 48 54 140 624 1,090 1,559 1,400 977 307
(9) Total CU (% Pumping) (8)/ (1) 43% 9% 9% 9% 9% 9% 20% 46% 54% 58% 57% 53% 33%

Notes:

Analysis includes pumping from city's interconnected wells including the airport wells and WPC well.
Analysis does not include City's water use for irrigation purposes only (i.e., biosolids irrigation pumping).

Treated effluent discharged to Portnuef River.

Spronk Water Engineers, Inc.
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Table 5-2

lllustrative Summary of Ground Water Use

80.0
City of Bellevue 0.0 . System Loss
Computed Outdoor Use
- - = 600 Computed Indoor Use
Averaging Period 2016 - 2020 S
WWTP Discharge Land Application = 500 =Cm=5-Year Average Pumping
& Basins 2 200
System Loss (% of pumping) 10% E
"&"' 30.0
Summary of Annual Pumping and 2 20.0
Consumptive Use
5-Year Average Pumping: 376 10.0
Total Consumptive Use: 236 0.0
Total CU (% Pumping) 63% Nov Dec Jan Feb Mar Apr May Jun Jul Aug Sep Oct
(values in acre-feet, except where noted)
Total Pumping Calc Annual Nov Dec Jan Feb Mar Apr May Jun Jul Aug Sep Oct
(1) 5-Year Average Pumping City 376 11.1 11.8 13.1 12.3 13.3 15.6 345 56.7 70.8 67.7 48.7 20.3
(2) System Loss (1) x 10% 38 1.1 1.2 1.3 1.2 1.3 1.6 3.4 5.7 7.1 6.8 4.9 2.0
(3) Delivery to Customers (1)-(2) 338 10.0 10.6 11.8 11.1 11.9 14.1 31.0 51.0 63.7 60.9 43.8 18.3
(4) Computed Indoor Use Nov - Mar Avg 133 10.0 10.6 11.8 111 11.9 11.1 11.1 111 11.1 11.1 11.1 111
(5) Computed Outdoor Use (3)-(4) 205 0.0 0.0 0.0 0.0 0.0 3.0 20.0 39.9 52.6 49.9 32.8 7.2
Consumptive Use
(6) Indoor Consumptive Use (4) x 10% 13 1.0 1.1 1.2 1.1 1.2 1.1 1.1 1.1 1.1 1.1 1.1 1.1
(7) Irrigation Season Land Applicati ((4) - (6)) x 80% 56 8.0 8.0 8.0 8.0 8.0 8.0 8.0
(8) Non-Irrigation Season RIB CU ((4) - (6)) x 5% 2 0.4 0.5 0.5 0.5 0.5
(9) Outdoor Consumptive Use (5) x 80% 164 0.0 0.0 0.0 0.0 0.0 2.4 16.0 31.9 42.1 39.9 26.2 5.8
(10) Total Consumptive Use (6) +(7) + (8) + (9) 236 1 2 2 2 11 25 41 51 49 35 15
(11) Total CU (% Pumping) (10) / (1) 63% 13% 13% 13% 13% 13% 73% 73% 72% 72% 72% 72% 73%

Notes:

Analysis does not include water supply from Seaman's Canyon Spring (no records).

Assume treated wastewater effluent is disposed through land application in the irrigation season April - October.
Assume treated wastewater effluent is disposed through rapid infiltration basins in the non-irrigation season November - March.

Spronk Water Engineers, Inc.
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Appendix A

Preliminary Summary of Water Use and Treated Wastewater Effluent Disposal
City Intervenors

Bellevue

Municipal water supply for the City of Bellevue (“Bellevue”) is provided from wells constructed in the Big
Wood River Valley Aquifer (“BWRVA”) and surface diversions from Seaman’s Canyon Springs. The ground
water supply is roughly one-half of the City’s supply. Municipal wastewater is treated at the Bellevue
Wastewater Treatment Facility, and treated effluent is land-applied to fields in the irrigation season and
discharged to rapid infiltration basins in the non-irrigation season. Return flows from system losses,
municipal irrigation, and treated effluent return flows accrue to the BWRVA.

Hailey

Municipal water supply for the City of Hailey (“Hailey”) is provided from wells constructed in the BWRVA
and surface diversions from Indian Springs Creek. Hailey also has a non-potable irrigation water supply
for some parks derived from Hiawatha Canal water rights on the Big Wood River. Municipal wastewater
is treated at the Hailey Woodside Wastewater Treatment Plant, and treated effluent is discharged to the
Big Wood River. Return flows from system losses and municipal irrigation accrue to the BWRVA. Return
flows from municipal indoor use return directly to the Big Wood River.

Wellsprings
Wellsprings Group LLC (“Wellsprings”) is a proposed residential development to be located in the Deer

Creek drainage, tributary to the Big Wood River. Wellsprings owns several decreed water rights from Deer
Creek, Jimmie Creek, Clarendon Hot Springs, springs, and ground water.

Ammon

Municipal water supply for the City of Ammon (*Ammon”) is provided from wells constructed in the
Eastern Snake Plain Aquifer (“ESPA”). Municipal wastewater is treated at the Eastern Idaho Regional
Waste Water Authority’s (“EIRWWA”) Oxbow Treatment Plant located west of Shelley. The EIRWWA plant
is jointly operated by Ammon, Shelley, Bonneville County, and Bingham County. Treated effluent from the
EIRWWA plant is discharged to the Snake River. Return flows from system losses and municipal irrigation
accrue to the ESPA.

Idaho Falls

Municipal water supply for the City of Idaho Falls (“ldaho Falls”) is provided from wells constructed in the
ESPA. Municipal wastewater is treated at the Idaho Falls Wastewater Treatment Plant (“IFWWTP”) and
treated effluent is discharged to the Snake River. The IFWWTP also treats wastewater from the nearby
cities. Return flows from system losses and municipal irrigation accrue to the ESPA.

Pocatello

Municipal water supply for the City of Pocatello (“Pocatello”) is provided from wells constructed in the
Lower Portneuf River Valley Aquifer (“LPRVA”) and the ESPA. Pocatello has other surface water and
ground water rights that are used for irrigation and not part of its interconnected municipal water system.
Municipal wastewater is treated at the city’s Water Pollution Control Plant along with wastewater from
the City of Chubbuck, and treated effluent is discharged to the Portneuf River. Return flows from system
losses and municipal irrigation accrue to the LRPVA and the ESPA.

Spronk Water Engineers, Inc. Page 1 July 11, 2023



Falls Water

Municipal water supply for the Falls Water Company, Inc. (“Falls Water”) is provided from wells
constructed in the ESPA. Falls Water provides service to three developments in Bonneville County north
of Idaho Falls. Wastewater from Falls Water’s Main Falls Water System and Taylor Mountain Water
System is part of the IBSD and treated at the IFWWTP and treated effluent is discharged to the Snake
River. Wastewater from Falls Water’s Morningview Water System is processed by septic systems. Return
flows from system losses and municipal irrigation accrue to the ESPA.

Bliss

Municipal water supply for the City of Bliss (“Bliss”) is provided from wells constructed in the ESPA.
Municipal wastewater is treated and disposed of through evaporation ponds. Return flows from system
losses and municipal irrigation accrue to the ESPA.

Burley
Municipal water supply for the City of Burley (“Burley”) is provided from wells constructed in the

ESPA. Municipal wastewater is treated at City of Burley Municipal Wastewater Treatment Plant and
treated effluent is discharged to the Snake River. Return flows from system losses and municipal irrigation
accrue to the ESPA.

Carey
Municipal water supply for the City of Carey (“Carey”) is provided from wells constructed in the ESPA.

Municipal wastewater is treated at the Carey Wastewater Treatment Facility. Treated effluent is land
applied for irrigation can be discharged to the Little Wood River in the non-irrigation season. Return flows
from system losses and municipal irrigation accrue to the ESPA.

Declo

Municipal water supply for the City of Declo (“Declo”) is provided from wells constructed in the ESPA.
Municipal wastewater is treated and disposed of through evaporation ponds. Return flows from system
losses and municipal irrigation accrue to the ESPA.

Dietrich

Municipal water supply for the City of Dietrich (“Dietrich”) is provided from wells constructed in the
ESPA. Municipal wastewater is treated and disposed of through evaporation ponds. Return flows from
system losses and municipal irrigation accrue to the ESPA.

Gooding
Municipal water supply for the City of Gooding (“Gooding”) is provided from wells constructed in the

ESPA. Municipal wastewater is treated at the Gooding Wastewater Treatment Plant, and treated effluent
is discharged to the Little Wood River. Return flows from system losses and municipal irrigation accrue
to the ESPA.

Heyburn
Municipal water supply for the City of Heyburn (*Heyburn”) is provided from wells constructed in the

ESPA. Municipal wastewater is treated at the Heyburn Wastewater Treatment Plant, and treated effluent
is discharged to the Milner Pool on the Snake River. Return flows from system losses and municipal
irrigation accrue to the ESPA.
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Hazelton

Municipal water supply for the City of Hazelton (“Hazelton”) is provided from wells constructed in the
ESPA. Municipal wastewater is treated and disposed of through evaporation ponds. Return flows from
system losses and municipal irrigation accrue to the ESPA.

Jerome

Municipal water supply for the City of Jerome (“Jerome™) is provided from wells constructed in the
ESPA. Municipal wastewater is treated at the Jerome Wastewater Treatment Plant, and treated effluent
is discharged to the North Side Canal Company’s (“NSCC”) J8 Canal that flows to the Snake River. The
surface returns can return to the ESPA through canal seepage or be used for irrigation by NSCC. Return
flows from system losses and municipal irrigation accrue to the ESPA.

Paul

Municipal water supply for the City of Paul (“Paul”) is provided from wells constructed in the ESPA.
Municipal wastewater is treated at the Paul wastewater treatment plant, and treated effluent is land
applied for irrigation. Return flows from system losses and municipal irrigation accrue to the ESPA.

Richfield

Municipal water supply for the City of Richfield (“Richfield”) is provided from wells constructed in the
ESPA. Municipal wastewater is treated at the Richfield Wastewater Treatment Plant, and treated effluent
is land applied during the irrigation season and discharged to the Little Wood River during the non-
irrigation season. Return flows from system losses and municipal irrigation accrue to the ESPA.

Rupert
Municipal water supply for the City of Rupert (“Rupert”) is provided from wells constructed in the ESPA.

Municipal wastewater is treated at the Rupert wastewater treatment plant, and treated effluent is land
applied for irrigation. Return flows from system losses and municipal irrigation accrue to the ESPA.

Shoshone

Municipal water supply for the City of Shoshone (“Shoshone”) is provided from wells constructed in the
ESPA. Municipal wastewater is treated at the Richfield Wastewater Treatment Plant, and treated effluent
is discharged to the Little Wood River. Return flows from system losses and municipal irrigation accrue
to the ESPA.

Wendell

Municipal water supply for the City of Wendell (“Wendell”) is provided from wells constructed in the ESPA.
Municipal wastewater is treated at the Wendell wastewater treatment plant. The treated effluentis land
applied for irrigation. Return flows from system losses and municipal irrigation accrue to the ESPA.

Spronk Water Engineers, Inc. Page 3 July 11, 2023
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Appendix B

Examples of Detailed Terms and Conditions for Municipal Water Rights

Amended Permit to Appropriate Water, 22-13888, City of Rexburg, Idaho
Amendment of Permit, 63-32423, Deer Creek Water Company LLC, Idaho
Preliminary Order Approving Application, 61-12239, Clear Springs Ranch LLC, Idaho
Decree, Case No. 19CW3019, Fort Collins - Loveland Water District, Colorado
Decree, Case No. 18CW3193, City of Loveland, Colorado

Decree, Case No. 04CW130, Town of Lasalle, Colorado

Change of Water Right, SD-04969 into RG-960, City of Albuquerque, New Mexico
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Appendix C

Examples of Detailed Municipal Rights Accounting

Annual Groundwater Pumping and Recharge, City of Rexburg, Idaho (2021 example)
Accounting Sheets, Upper Cherry Creek Water Association, Colorado (2007 example)
Accounting Sheets, Town of LaSalle, Colorado (2012 example)

Annual Accounting, Albuquerque Bernalillo County Water Authority, New Mexico (2012
example)
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EXHIBIT 3 to Bricker Affidavit

R

Memo

Date:  Tuesday, July 11, 2023
Project:  Veolia — Snake River Moratorium Order
To:  Michael Lawrence — Givens Pursley LLP

From:  Terry Scanlan, P.E., P.G.

Subject:  Municipal Water Right Consumptive Use Policy

Background

The May 17, 2022, Order Establishing Moratorium for the Big Wood River Ground Water
Management Area (Big Wood Moratorium Order) and the October 21, 2022, Amended
Snake River Basin Moratorium Order (Amended Snake River Moratorium Order) both
declare that new applications for municipal water use will be treated as fully consumptive.
A policy treating all municipal water uses to be fully consumptive is not factually accurate.
Moreover, this policy is not consistent with the definition of consumptive use in Idaho Code
§ 42-202B(1), which in part defines "consumptive use" to mean “that portion of the annual
volume of water diverted under a water right that is transpired by growing vegetation,
evaporated from soils, converted to nonrecoverable water vapor, incorporated into
products, or otherwise does not return to the waters of the state.” As the definition
provides, consumptive use results from when the diverted water does not return to waters
of the state. In reality, a large portion of water diverted for municipal purposes does return
to waters of the state albeit not necessarily or entirely to the same source. This distinction
is developed further below.

Big Wood Moratorium Order

Consumption for municipal purposes and for non-municipal community water systems is
discussed in the Big Wood Moratorium Order. The order states the following:

1. “a water right for municipal purposes may be fully consumed without exceeding the
authorized beneficial use,” and “any new water right for municipal purposes has the
potential to be fully consumptive”.

2. “When community systems supply water for outside use, the water used for
irrigation of lawns and landscaping is largely consumed, while the indoor water use
is largely non-consumptive”.

3. “Sewage disposal methods can include evaporation from the retention facility, land
application, or treatment and re-use”, and “Mingling sewage from a community

hdrinc.com

HDR, River Quarry at Parkcenter, 412 E Parkcenter Blvd Suite 100, Boise, ID 83706
(208) 872-9500



)R

hdrinc.com

system into a municipal sewage facility may render the community use fully
consumptive.”

4. “Applications for municipal water use and for domestic use from community water
systems shall be considered fully consumptive.”

Considering all municipal uses and community water system domestic uses to be fully
consumptive might be an easy approach for water right administration, but it does not
reflect reality. Water lost to evaporation or water exported from the basin through crops or
other means clearly meets the definition of consumptive use, but (as noted in the order)
indoor water use is largely non-consumptive. The result is that substantial portions of
municipal or community water system uses can be largely non-consumptive and the water
can be (and often is) returned to the waters of the state through effluent discharge to
surface water from a wastewater treatment plant or by effluent discharge to groundwater
through infiltration. This is particularly true seasonally, when there is no irrigation, or in
instances where irrigation water is supplied under non-municipal water rights.

Amended Snake River Moratorium Order
The Amended Snake River Moratorium Order states:

“Applications for municipal water use and for domestic use from community water
systems shall be considered fully consumptive” and “Domestic, commercial,
industrial, or other water uses that result in the discharge of wastewater to a
municipal or publicly owned treatment works will be considered consumptive.”

This order does not contain any explanation as to why municipal water uses should be

considered fully consumptive. Once again, this approach is not reflective of reality. In

situations where wastewater flows to a publicly owned treatment works, the use can be
largely non-consumptive when the effluent is discharged to a stream or groundwater.

Veolia Water Idaho

Veolia Water Idaho, Inc. (Veolia) owns and operates the municipal water utility serving the
City of Boise and some adjacent portions Ada County’. The municipal water is supplied
for any lawful use Veolia’s customers might choose, including domestic, irrigation,
commercial, and industrial uses. In 2019, the population served by the municipal water
utility was estimated to be 251,730. An additional population of 26,070 within the Veolia

" Data in this memo regarding Veolia Water Idaho water facilities is drawn from the Suez Water
Idaho Inc. Master Facilities Plan dated May 2022. Veolia now serves additional portions of the City
of Eagle through a recent acquisition of Eagle Water Company, but this is not reflected in the 2022
Master Facilities Plan.

HDR, River Quarry at Parkcenter, 412 E Parkcenter Blvd Suite 100, Boise, ID, 83706
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planning boundary is served by separate community systems or private wells. Veolia’s
estimated non-irrigation demand (based on winter day demand (WDD), which is assumed
to exclude all irrigation) is approximately 14,500 gpm (32 cfs).

Most of the wastewater from non-irrigation uses of Veolia municipal water is discharged to
the City of Boise water renewal facilities®. These facilities also receive water from Garden
City and Eagle Sewer District. Population estimates (2015) served by Boise water
renewal facilities total approximately 300,000, including 261,123 (87%) for City of Boise
planning areas, 26,690 (9%) for Garden City, and 12,325 (4%) for Eagle Sewer District
(ESD). An approximate population of 14,622 within the City of Boise planning area is
served by septic systems. The City of Boise water renewal facilities have an average
annual flow of 27.6 million gallons per day (mgd) (42.7 cfs) that is discharged to the Boise
River. The flow includes 2.3 mgd (8%) from ESD and up to 5.5 mgd (20%) from industrial
customers based on permitted discharge capacities. The permitted industrial users
include 4.755 mgd for “technology industries” (assumed to be primarily Micron Technology
which is largely self-supplied from groundwater and the Boise River). After subtracting 2.3
mgd for ESD and an assumed 4 mgd for Micron, and assuming a proportional Garden City
flow of 2.5 mgd, the wastewater flow from the City of Boise planning area is approximately
18.8 mgd (29.1 cfs). Review of monthly flow data for the 2020 Boise sewer discharge?
confirms the approximately average annual flow of 42.7 cfs (27.6 mgd) and shows
relatively consistent monthly average flows for the non-irrigation season (November
through March) ranging from 41.1 to 42.5 cfs, with higher flow range of 40.9 to 46.0 cfs
during the irrigation season.

The populations served by the Veolia municipal water supply and the City of Boise water
renewal facilities (excluding Garden City and Eagle Sewer District) are similar at
approximately 250,000 each. These population estimates can be further refined, but such
precision is not necessary for the purpose of this memo. Specifically, it is apparent that
most of the Veolia non-irrigation diversions of approximately 32 cfs returns to the river in
the estimated 29.1 cfs of City of Boise water renewal facility discharge from the City of
Boise planning area, suggesting that consumption of Veolia supplied water for non-
irrigation purposes is approximately 9%.

During summer, however, maximum day demand (MDD) in the Veolia water system is
approximately four times WDD. Annual average day demand (ADD) in the Veolia water

2 Data in this memo regarding City of Boise water renewal facilities is drawn from City of Boise
Water Renewal Utility Plan dated September 1, 2020.

3 Report on Canal Deliveries from Boise River and Different Features Affecting these Deliveries for
the Irrigation Season 2020, by Rex R. Barrie, Watermaster, Boise River.
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system is twice the WDD, suggesting that half of the average annual volume of Veolia-
supplied water is for irrigation (and assumed to be largely consumed). Thus, the
consumption rate of Veolia municipal water varies by season.

Annually, assuming 10% consumption of non-irrigation flows and 90% consumption of
irrigation water, average annual consumption could be approximately 50%. Whether a
more precise number is closer to 45% or 55% could be determined with a more rigorous
analysis, but the point is that consumption is not 100%.

The impact of a policy that treats municipal use as 100% consumptive could be significant.
For example, if groundwater pumping is determined to be consumptive to the Boise River,
and Veolia is required to mitigate for 100% of their calculated depletions based on
pumping volume rather than consumptive volume, then Veolia could be required to provide
approximately twice the amount of mitigation water as their actual depletion.

Case-by-Case Application Processing

Rather than a blanket policy that treats municipal water use as fully consumptive,
municipal uses should be processed case-by-case, based on the specifics of each water
and wastewater system. Municipal diversions and discharges can be monitored and
conditioned appropriately to protect senior water rights. For example, if municipal
consumption is approximately 30% in a fully appropriated basin, then mitigation should be
provided for the 30% of the water supply that is consumed rather than the 100% that is
diverted.

Discharge of wastewater effluent back to surface water or groundwater should be
considered as an acceptable form of full or partial mitigation when it can be shown that
development of a new water right will result in an increase in effluent discharge to the
appropriate water source (i.e., mitigation in the right place at the right time), offsetting
potential injury to senior water rights. This is true even when multiple entities (i.e., water
company, consumer, municipal wastewater utility) are handling the water through the cycle
from diversion to return. The burden for demonstrating either non-consumption or effective
mitigation should be placed on the municipal user, just like any other water right applicant.
As with any water administration challenge, a determination of consumption can be
accomplished by proper characterization of water use and through careful monitoring and
reporting of diversions and return flows or discharges.

HDR, River Quarry at Parkcenter, 412 E Parkcenter Blvd Suite 100, Boise, ID, 83706
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1.Introduction

This report presents the opinions of David Shaw and David Colvin. We are water resource experts
who have been retained by the Surface Water Coalition (SWC) for issues being addressed in the
2022 Amended Snake River Moratorium Order (Moratorium). David Shaw has more than 45 years
of experience and is licensed in Idaho as a Professional Engineer. David Colvin has 27 years of
experience and is licensed by the State as a Professional Geologist. Our resumes are included
in Attachment A and B, respectively. We are basing our opinions on the information available at
this time and reserve the right to alter our opinions should new or different information become
available in the future.

On October 21, 2022, the Director of the Idaho Department of Water Resources (IDWR) issued
the amended Moratorium with a description of the administrative treatment of new municipal
water rights as follows:

“Applications for municipal water use and for domestic use from community water
systems shall be considered fully consumptive. Applications for domestic purposes
from non-community water systems shall be evaluated on a case-by-case basis to
determine whether the proposed use is non-consumptive. Irrigation proposed in
connection with a domestic use will be considered consumptive. Domestic,
commercial, industrial, or other water uses that result in the discharge of
wastewater to a municipal or publicly owned treatment works will be considered
consumptive.” (IDWR, 2022)

We are limiting our opinions to the fully consumptive municipal water use topic of the Moratorium.
A summary of our opinions is below.

Opinion 1. Section 42-201(8), Idaho Code, authorizes municipal water rights to be used to
extinction.

Opinion 2. Section 42-201(8), Idaho Code, has been interpreted to allow waste water (return
flow) from a municipal water right, if any, to be relocated or removed from historical
discharge locations.

Opinion 3. Comparison to Colorado Municipal Water Rights Administration Is Irrelevant

Opinion 4. Water Reuse is Increasing in Idaho and Across the World
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2. Discussion of Opinions

2.1. Cities objecting to the Moratorium Order intervened in support
of Nampa in the Riverside Case.” (Opinions 1 & 2)

As part of their opening statement in the Riverside case the Cities stated, “Each of the Municipal
Intervenors either currently discharges their own treated wastewater to facilities owned by outside
parties, or may desire to do so in the future.” (Emphasis added). The City of Boise treats
water provided by Veolia and added “The City of Boise is interested in the ability to explore
alternatives to discharging its treated effluent to the Boise River, one such alternative being reuse
of its treated effluent.” The City of Rupert currently treats water at its WWTP but “In the future,
Rupert may want to discharge all or some of the water it treats into an irrigation canal.” ldaho
Falls currently discharges treated water from its WWTP to the Snake River “... but is continuously
seeking ways to best manage this resource.” The City of Pocatello currently discharges
wastewater from its WPC to the Portneuf River but has represented “the City anticipates that it
will be faced with additional expensive treatment requirements in the future and has begun to
consider land application or other arrangements with nearby water users that would allow it to
avoid expensive new ftreatment technologies.” For compete statements by the cities and the
Association of Idaho Cities regarding this issue see Attachment C.

As wastewater treatment requirements become more stringent and expensive it becomes less
likely a new municipal use will discharge wastewater back to any natural water source. Since the
order applies to a moratorium area, new municipal water rights will need to be fully mitigated and
without return flows to the original source, the impact on the water source will be the depletion of
the entire diversion. Further, even if the discharge is returned to the source at some distant
location, the impacts locally will be the same as if the diversions were fully consumed. As an
example, if ground water were diverted for municipal use within the Big Lost River basin and
treated wastewater is then returned to the river and allowed to sink into the Eastern Snake Plain
Aquifer (ESPA) the depletion to the ground water within the Big Lost River basin is the total
amount of the diversion.

The scope of the Moratorium Order further complicates water management because the area
includes both Trust Water and Non-Trust Water areas. A diversion of Trust Water for municipal
purposes with treated return flow, if any, returning to the Non-Trust Water area results in full
depletion of the Trust Water source by the total amount of the diversion. An example would be a
new municipal ground water right for the City of Jerome with treated wastewater returned to the
NSCC J8 Canal. Ground water in the vicinity of Jerome is Trust Water but the water in the J8
Canal is treated as Non-Trust Water making the Trust Water be depleted by the total quantity of
ground water diverted. Such an example would also show how consuming ground water could
impact area springs where the treated wastewater would not return to the ground water (and
connected springs) source.
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Section 42-201(8), Idaho Code, gives municipal water right holders the right to use their municipal
water supply to extinction. To protect other current water right holders, mitigation of the full
amount of a new municipal water right must be required since the municipal water user is not
under any requirement, and may not realistically be able, to return the non-consumptive portion
of the water right, if any, to the original water source where it would be available for diversion by
other water users with existing water rights. Without return flows, a municipal diversion depletes
the original water source by the full amount of the municipal diversion as described in the
examples above.

Municipal water providers, cities in this document, are provided with unique flexibility under the
provisions of § 42-201(8), Idaho Code, acknowledging their need for addressing wastewater
treatment requirements. As addressed in the Riverside Matter, wastewater treatment needs may
change over time potentially resulting in the loss of water supply by existing nonmunicipal water
users. In other examples, a municipal water user may elect to treat and reuse all the water
diverted under a new water right making the new use be fully consumptive to meet the municipal
provider's own needs. In either case, the depletion to the source of water for a new municipal
water right can be the full amount of the diversion under a new water right.

2.2. Comparison to Colorado Municipal Water Rights Administration Is
Irrelevant (Opinion 3)

The Moratorium Order states that, “Applications for municipal water use and for domestic use
from community water systems shall be considered fully consumptive.” (IDWR, 2022) In his expert
report, Greg Sullivan states that this is “unreasonable and arbitrary” (Sullivan, 2022). Throughout
his report, Sullivan references municipal water resource management practices in Colorado as a
template for Idaho’s administration of municipal water rights. He states that Idaho courts have
upheld that, “...a water right for municipal purposes may be fully consumed without exceeding the
authorized beneficial use”. However, he fails to recognize fundamental differences between Idaho
and Colorado administration of municipal water rights.

All Colorado water rights are subject to single use, with return flow requirements, as set forth in
the 1913 Colorado Supreme Court’s Comstock vs. Ramsay decision. Single use exceptions are
made for fully consumable water rights including nontributary groundwater, changed historic
consumptive use credits, or non-native water imported into an administrative basin. In Colorado,
these fully consumable water rights are regarded as highly valuable because they do not require
in-basin augmentation (mitigation), have flexible water use conditions, and can be reused to
extinction. Many municipalities are adapting their water management to capitalize on their fully
consumable water rights by developing water reuse systems that maximize consumptive use.

Sullivan postulates that Colorado demonstrates that return flow quantification and administration
is routine, which is true in Colorado. However, Colorado’s water administration and accounting
practices have developed over many decades and have resulted in the precise monitoring and
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reporting systems Sullivan describes. (Sullivan, 2023) The Colorado methods are indeed well-
established and reliable for planning at state, regional, and local scales.

Colorado’s monthly water rights resume exemplifies the complexity of the state’s administration
and communications system. Through the monthly water rights resume, water users can track
applications and changes to existing water rights that may affect their assets (Colorado Water
Division 1 District Court, 2023). Idaho does not have an existing system that can support the
frequency, volume, and complexity of this type of communication.

The Prairie Waters System is owned and operated by the City of Aurora, Colorado, and serves
as a good example of how complex accounting can be, especially when reuse and fully
consumable municipal water rights are involved. The Prairie Waters System allows Aurora to
utilize their fully consumable water rights through an indirect reusable effluent system. The water
rights accounting for this system (Colorado Water Division 1 District Court, 2009) is complex and
cannot reasonably be accomplished with Idaho’s existing water rights measurement, reporting,
and administration.

When asked about Water District 1 accounting of effluent discharge from the City of Idaho Falls,
James Cefalo testified that “Water District 1 does not track or measure that return flow. And, in
fact, doesn't measure return flow from any water user that I'm aware of.” (Cefalo dep. 56:24 -
57:2). Without well-established and reliable return flow data available in Idaho, it is reasonable for
IDWR to administer new municipal water rights as fully consumable.

Furthermore, the Director has designated the Moratorium area to protect stressed water
resources. The moratorium area includes eight Critical Ground Water Areas, and the ESPA
Ground Water Management Area. IDWR treating new municipal water rights as fully consumable
within the Moratorium area is a conservative and protective assumption since municipalities have
the right to use their water rights to extinction.

2.3. Water Reuse is Increasing in ldaho and Across the World
(Opinion 4)

Sullivan describes the water management practices for many of the cities he represents. He failed
to mention that the cities of Bellevue, Carey, Hazelton, Paul, Richfield, Rupert, and Wendell all
have |daho Department of Environmental Quality (IDEQ) permits that allow for reuse of their
treated municipal wastewater effluent. Changes in wastewater management and increases in
water reuse further justify IDWR treating municipal use as fully consumptive.

According to the Water Reuse Association, recycled water in the US is estimated to increase 37%
by 2027. (Water Reuse Association, 2023) Indirect potable reuse is becoming increasingly
common in the Western US where municipal systems are being designed to recover wastewater
effluent after it passes through an environmental buffer such as a wetland, aquifer, or surface
water channel. Such systems already exist in many states including Colorado, Arizona, and
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California. Direct potable reuse (DPR) systems return treated wastewater effluent directly to a
water treatment plant for treatment and redelivery for municipal water use. Colorado recently
passed DPR rules and rulemaking is currently underway in several states including California,
Arizona, and Florida.
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RESUME
David Shaw, Engineer

EDUCATION
M.S. 1972, Agricultural Engineering, University of Idaho
B.S. 1966, Agricultural Engineering, University of Idaho

CERTIFICATIONS AND AFFILIATIONS

National Council of Examiners for Engineering and Surveying, NCEES #16269
American Society of Agricultural and Biological Engineers

Idaho Society of Professional Land Surveyors

Idaho Certified Water Right Examiner

Oregon Certified Water Right Examiner, #74051WRE

LICENSURE

Professional Engineer and Land Surveyor, Idaho, #2648
Professional Engineer, Oregon, #74051PE

Professional Engineer, Arizona, #40134

Professional Engineer, Colorado, #415169

BACKGROUND

David is an engineer in the Denver-based natural resources consulting firm of ERO Resources
Corporation (ERO). For over 25 years, David has managed ERO’s Idaho office. He specializes in
the identification, analysis, and resolution of water issues including coordination with other
professionals in multidisciplinary projects. David has more than 45 years of experience and
expertise in water resources and management, covering a broad spectrum of disciplines
including surface and ground water supply and use studies, water right evaluations, water
guality evaluation and monitoring, project management, alternative dispute resolution,
litigation support and expert witness testimony, and technical input on legislative and
administrative matters.

SUMMARY OF EXPERIENCE

Water Right Investigations

For 11 years, acted as project manager for IDWR’s role in the SRBA. An understanding of water
rights and management ability were essential for the successful development of the criteria and
process for the identification and evaluation of 150,000 claims to water rights. David continues
to assist clients with water right investigations including adjudication and administrative
processing, evaluation and transfer, and the development of new rights and protection of
senior rights.



Litigation Support and Alternative Dispute Resolution

Designated as an expert in water right adjudications by the SRBA court. Provides expert
testimony before the court on all aspects of water right adjudications as well as hydrology and
water right administration issues. Provides expert testimony and settlement support for storm
water conflicts and right-of-way issues between water users and nonwater users.

Water Supply Evaluations, Development, and Permitting

Assists clients with the permitting and development of water uses. A water supply evaluation is
required for most new water right filings and for many filings for changes. Delivery system
designs are sometimes included with the development and supply evaluations.

Water Quality Evaluation, Monitoring, and Management

Experienced in designing and implementing water quality monitoring programs for various
water users. This includes knowledge of state standards and Total Maximum Daily Load
requirements, and how water users can help protect their water uses with water quality data.

Project Experience:
Water Right Investigations

Surface Water Coalition, ID

Provided analysis and recommendations for resolution of water delivery call by senior surface
water users against junior ground water users. Analyzed historical water distribution practices
for delivery of storage and natural flow water to preserve historical enjoyment of the water
resource.

Snake River Basin Adjudication, ID
Developed criteria and procedures to investigate the existence and extent of tens of thousands
of water rights.

Little Land and Livestock, Inc., ID

Evaluated water rights for a potential land purchase. Secured new water rights for
development of additional land for irrigated agriculture. Provided technical analysis to resolve
conflicts between potential new water use and existing water uses.

Modoc Point Irrigation District, OR
Determined the extent of water use for irrigation in support of water right claims in the
Klamath River Adjudication.



Litigation Support and Alternative Dispute Resolution

Office of the Idaho Attorney General, ID

Designated by the SRBA court as an expert in water right adjudications. Provided mediation
support for resolution of federal reserved water rights. Acted as hydrology expert for litigation
of federal reserved water right claims.

Surface Water Coalition, ID
Provided mediation support and expert testimony in support of water delivery call by senior
surface water users.

Settlers Irrigation District, ID
Provided mediation support and expert testimony to resolve conflict over irrigation district
rights-of-way and encroachment from storm water discharge.

Middle Fork Lodge, ID
Provided expert testimony to establish right-of-way for water delivery prior to creation of a
wilderness area and designation of the forest.

Shoshone-Bannock Reserved Water Right Negotiations, ID
Acted as co-chair of the state, Indian, federal, and private technical advisory committee.

Riddle Ranch, ID
Served as technical expert/negotiator for resolution of federal reserved water rights of the
Duck Valley Indian Reservation.

Methow Valley Ditch Users Association, WA
Analyzed ground water/surface water interaction and supply.

Federal Instream Flow Coalition, ID
Provided mediation support for resolution of federal reserved water rights and Endangered
Species Act water demands.

Idaho Office of the Attorney General, ID
Acted as hydrology expert for litigation of federal reserved water rights.

Water Supply Evaluations, Development, and Permitting
Idaho Office of the Attorney General, ID

Evaluated the surface water supply of a river drainage basin for equitable allocation among
state law-based water right water users and federal reserved-based water right water users.



Surface Water Coalition, ID
Evaluated the impact of surface water supply by the diversion and use of ground water.

Idaho Power Co., ID
Evaluated the impact of the proposed development on the company’s water supply for power
generation.

Big Lost River Basin, ID
Provided expertise regarding the surface and ground water hydrology and the administration
requirements for a ground water recharge project.

District Water Supply, Boise River, ID
Evaluated the impact of a proposed water right transfer on irrigation. Identified and quantified
changes to ground and surface water supply if the transfer was approved.

City of Coeur d’ Alene, ID
Prepared an application for consolidation of all city water rights to allow for full use of the
water rights and development of a new well.

Federal Instream Flow Coalition, ID
Evaluated the hydrologic impact of the historical water development in southern Idaho on river
flows for Endangered Species Act-listed salmonids.

Water Quality Evaluation, Monitoring, and Management

Pioneer Irrigation District, ID
Provided project design, implementation, and management for their water quality sampling
program.

Wilder Irrigation District, ID
Provided project design, implementation, and management for their water quality sampling
program.

Water Users in Owyhee County, ID
Provided project design, implementation, and management for their water quality sampling

program.
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DAVE COLVIN, rG, PMP

Groundwater Team Leader | Senior Project Manager | Principal

M.S. Environmental Science and
Engineering, Colorado School of
Mines, 2002

B.S. Geology, Syracuse University,
1996

Professional Geoscientist
AZ RG#68926
ID #PGL-1453
TX #11440
WY #PG-3602
KS #958
Project Management Professional
(PMP) #1749472

AWRA Colorado

2017/2018 Past President
Water Education Colorado

2012 Water Leaders Program
Colorado Groundwater Association
National Groundwater Association

Dave is a Principal Hydrogeologist and Senior Project Manager with over 25
years of experience in groundwater hydrology, water resources, and
environmental sciences. He supervises teams of diverse subject matter
experts and provides technical leadership to solve today's water resource
challenges. Dave serves as the Groundwater Team Leader responsible for
managing staff, resources, projects and clients for a group of
hydrogeologists. His technical expertise subject areas include water supply
development, groundwater management, groundwater
governance/administration, surface water/groundwater interaction, riverbank
filtration (RBF), soil aquifer treatment (SAT), managed aquifer recharge
(MAR), aquifer storage and recovery (ASR), aquifer characterization,
groundwater modeling, and subsidence caused by groundwater pumping.

Surface Water Coalition, Idaho (2019-ongoing)

Lead Hydrogeologist and Project Manager providing litigation support related
to water management of the Eastern Snake Plain Aquifer. Provides
protection of surface water flows and senior surface water rights from
negative impacts due to junior groundwater pumping. Serves on the Eastern
Snake Plain Hydrologic Modeling Committee supporting MODFLOW modeling
activities related to complex surface water/groundwater management and
water rights administration. Also serves as the SWC representative on
technical working groups guiding the implementation and adaptation of a
settlement agreement between the SWC and Idaho Ground Water
Appropriators including monitoring/evaluation of hydrology, pumping
reductions, consumptive use and planning for managed aquifer recharge.

Salt River Project — Gila River Basin Adjudication, Arizona
Superior Court Case W1-103, San Pedro Basin, AZ (2018 —
ongoing)

Hydrogeologist providing groundwater analysis and modeling supporting
adjudication of water rights in the San Pedro Basin. Tasks include oversight
of groundwater model development, calibration and uncertainty analysis,
and trial/litigation support. Provides protection of surface water flows,
riparian habitat, and water rights from negative impacts due to groundwater

pumping.

1221 Auraria Parkway, Denver, CO 80204 | Office: 303-455-9589 | LREWATER.COM

ROCKY MOUNTAIN

| MIDWEST | SOUTHWEST | TEXAS
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City of Aurora — Horizontal Well Project; Weld County, CO (2019 — ongoing)

Project Manager for feasibility evaluation and planning of two radial collector wells for the City’s Prairie
Waters System. The project targets increasing system yield while maximizing riverbank filtration water quality
improvements. Investigation included hydrogeophysical surveys, exploratory drilling, aquifer testing, and
groundwater modeling. Results included design of horizontal wells that maintain the existing system water
quality while providing adaptable system operations that can increase yield during drought demands.
Currently the Lead Hydrogeologist providing design phase services.

City of Northglenn — ASR Feasibility Evaluation and Pilot Testing (2020 — ongoing)

Lead hydrogeologist and Project Manager for feasibility investigation and pilot test system design services.
Support includes ASR feasibility data analysis, water quality evaluation, DWR and EPA UIC permitting, pilot
system design and test planning. The project will provide pilot storage of the City’s fully consumable water
rights, providing more surface storage space for other supplies. If recovered water quality is compatible, the
pilot system will be converted into permanent infrastructure as the first phase of a larger ASR system.

Riverence Holdings LLC — Snake River Spring Supply Support (2022-ongoing)

Project Manager and lead hydrogeologist supporting multiple fish hatcheries throughout Idaho’s
Magic Valley. Provides hydrogeologic planning of spring fed aquaculture focusing on upgradient
aquifer pumping and recharge impacts on water rights, water quality, and water supply reliability.

City of Aurora — Box Elder Basin Aquifer Storage and Recover (ASR) Feasibility
Investigation and Pilot Testing (2018 — Ongoing)

Project Manager and lead hydrogeologist investigating the feasibility of recharging and storing water in the
Box Elder alluvial aquifer at the Aurora Center for Renewable Energy (ACRE). Tasks included
hydrogeophysical surveys, exploratory drilling/test pits, and infiltration testing. The project identified recharge
as a viable option for innovative storage opportunities and has moved into a pilot test planning phase.
Current services include recharge source water characterization, water rights and permitting planning, water
quality evaluation, groundwater modeling, and pilot system design.

Dominion Water and Sanitation District — Groundwater Support; Douglas County, CO
(2015-ongoing)

Lead Hydrogeologist providing Denver Basin and South Platte alluvial aquifer groundwater resources planning
services including water rights evaluation, water quality assessment, well field yield estimation and project
planning. Provided hydrogeologic and contractor management support during Denver Basin well site design,
construction, testing, aquifer characterization, and sampling. Additional technical support included
documentation for County hearings, interactions with local water agencies, and groundwater transaction due
diligence.

Town of Erie — Water Supply Planning Support (2018 — ongoing)

Lead hydrogeologist and Project Manager providing groundwater support related to water supply planning.
Services include aquifer characterization, water quality studies, horizontal directionally drilled well field
design, ASR feasibility analysis, and water rights. Prepared Colorado Water Conservation Board and Division
of Local Affairs grant applications to obtain project funding. The project will provide a 3,000 GPM expansion
of the Town’s water supplies.

Town of Castle Rock — Groundwater Support; Douglas County, CO (2015-ongoing)

1221 Auraria Parkway, Denver, CO 80204 | Office: 303-455-9589 | LREWATER.COM

ROCKY MOUNTAIN | MIDWEST | SOUTHWEST | TEXAS
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Project Manager providing comprehensive groundwater support. Projects have included:

Denver Basin Well Drilling, Testing, and Aquifer Storage and Recovery (ASR) — Support includes
Denver Basin ASR planning/permitting, bidding services, contractor management, construction
oversight, well/pump design, aquifer testing, and groundwater regulatory support.

Alluvial Well Field Expansion and Rehabilitation — Project Manager for two projects aimed at
improving yields in well fields affected by biofouling and performance issues. Oversaw construction
and testing of six horizontal directional drilled (HDD) wells installed to increase yield, performance,
and sustainability.

City of Aurora and Town of Castle Rock — Lost Creek Underground Storage Pilot Project; Lost Creek
Designated Basin, CO (2017-2018)

Project Manager for aquifer characterization and evaluation of recharge potential for underground
water storage pilot project. Obtained grant funding and facilitated multiple stakeholder project
planning and implementation. The project identified important field investigation methods and results
for storage related aquifer characteristics previously overlooked in desktop studies.

City of Aurora — Prairie Waters North Campus Master Plan; Adams and Weld Counties,
CO (2017-2019)

Lead hydrogeologist providing master planning services for approximately 20 MGD expansion of the Prairie
Waters Project — North Campus over the next 20 years. Facility expansion included riverbank filtration well
field, pipelines, and storage reservoirs. Led facilities operational planning, supported water resource planning,
gap analysis, and capital improvements planning.

Denver Water — Aquifer Storage and Recovery (ASR) Pilot Project, City and County of
Denver, CO (2016-current)

Groundwater technical support and project management for ASR feasibility investigation. Provided Denver
Basin aquifer characterization including exploratory borehole drilling, hydrogeophysical investigation (Nuclear
Magnetic Resonance and conventional methods), and 3-D geologic modeling. Current services include an
advisory role for installation of a multi-aquifer Westbay Denver Basin monitoring well.

City of Greeley — ASR Feasibility Evaluation (2019-2021)

Senior Technical Advisor for a project evaluating the feasibility of new and existing ASR projects in multiple
bedrock aquifers. Includes evaluation of water quality, aquifer characteristics, well construction/testing,
project planning, and regulatory support, including negotiating an EPA UIC Rule Authorization in less than
two months.

Colorado Water Conservation Board - HB16-1256 South Platte Storage Study; CO
(2018)

Lead hydrogeologist providing evaluation of underground water storage options for the Lower South Platte
alluvial aquifer. Provided alluvial storage site evaluation, conceptual design, cost estimates, and comparison
to surface storage options.

Aurora Prairie Waters Project — North Campus; Weld County, CO (2008)

Supported City of Aurora’s Prairie Waters project near the South Platte River, CO. Acted as team liaison for
multi-consultant, multi-disciplinary project team. Field investigation and construction tasks included field
oversight of drilling, well construction, pump/motor installation, aquifer testing, system start up testing, well
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field yield optimization, and geotechnical investigations. Support also included the design, construction, and
operation of alluvial recharge and riverbank filtration pilot test facilities. Developed and implemented pilot
test procedures, including tracer studies to assess flow paths, travel times, and stream/aquifer interaction.
MODFLOW modeling support for the Prairie Waters Project included development of regional groundwater
model for Colorado Division 1 case 2006CW104. Performed parallel processing model calibration using
UCODE. Prepared expert and rebuttal reports, exhibits and materials used in settlement negotiations.

Eagle River Water and Sanitation District and Upper Eagle Regional Water Authority —

Groundwater Support; Eagle County, CO (2010-ongoing)
Project Manager and lead Hydrogeologist for alluvial well field groundwater support. Projects have included:

GWUDI Evaluation — Regulatory support, groundwater modeling and operational monitoring of
alluvial well fields in support of COPHE GWUDI evaluation

Lake Creek Well Field Planning — Services included groundwater modeling, well drilling, aquifer
testing, source water quality characterization, regulatory support for Eagle County 1041, CDPHE, and
DWR permitting

Well field maintenance and rehabilitation support — well rehabilitation in response to well issues
including pump issues, casing holes, and water quality contamination

Dominion Water and Sanitation District — Groundwater Support; Douglas County, CO
(2015-ongoing)

Denver Basin groundwater supply planning services including water rights evaluation, water quality
assessment, well field yield estimation and project planning. Technical support included documentation for
County hearings, interactions with local water agencies, and groundwater sale transactions.

City of Steamboat Springs — Infiltration Gallery System Expansion; Routt County, CO
(2018-ongoing)

Project Manager for feasibility evaluation of alluvial groundwater supply expansion alternatives. Expansion
options being considered include vertical and horizontal well options. Tasks included exploratory drilling,
aquifer testing, groundwater modeling and conceptual expansion system design. Modeling was performed to
optimize well siting to maximize yield, maintain water quality, and to minimize pipeline costs.

City of Phoenix — ASR Tracer Test Design; Maricopa County, AZ (2017)

Provided MT3D groundwater modeling to assist in aquifer characterization, travel time estimates, and the
design of an ASR tracer injection test for feasibility. The testing was in support of the Northeast Phoenix
Reclaimed Water Recharge and Recovery Study. The system is intended to create a potable water resource
through Indirect Potable Reuse (IPR), provide additional non-potable supplies, and to mitigate land
subsidence issues.

Groundwater Relief — Kutupalong Refugee Camp Groundwater Supplies; Cox’s Bazaar,
Bangladesh (2019)

Volunteer hydrogeologist providing well testing and water quality support to field geologists. The project is
developing emergency water supplies for nearly 1 million Rohingya refugees who have fled religious
persecution in Myanamar.
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City of San Angelo — Riverbank Filtration Feasibility Evaluation; Tom Green County, TX
(2018)

Provided feasibility evaluation, preliminary siting, design and costs for a potential riverbank filtration (RBF)
well field near the Concho River. This information was used to evaluate RBF as an alternative for expansion
of the City’s water supply.

Tarrant Regional Water District — Cedar Creek Wetlands; Kaufman County, TX (2013)
Project manager and lead Hydrogeologist for riverbank filtration feasibility investigation along the Trinity
River. Project tasks include geotechnical, hydrogeologic, and surface geophysical surveys, groundwater
modeling, and design, construction and testing of riverbank filtration pilot test sites.

Rangen, Inc. — Water Rights Support; Gooding County, ID (2010-2016)

Expert witness providing testimony and trial support for a water rights hearing (IDWR Case No. CM-DC-2011-
004) involving springs and complex surface water/groundwater interaction of the Eastern Snake Plain Aquifer.
Represented a fish hatchery reliant on spring flow that was being impacted by groundwater pumping. Served
on the Eastern Snake Plain Hydrologic Modeling Committee supporting MODFLOW modeling activities in the
Eastern Snake Plain of Idaho.

Overturf, McGath, and Hull, P.C. — Stewart No. 1 Ditch Company; Pitkin County, CO
(2017)

Expert witness support including expert and rebuttal reports, depositions, and settlement negotiations for a
civil case involving alleged roadway water damage from ditch operations.

Fredrickson Law Offices — In-Play Golf; Weld County, CO (2017)
Expert witness providing expert and rebuttal reports, depositions, and trial support for a civil case involving
alleged water damages from golf course irrigation.

Boulder Valley School District — Douglass Elementary Non-Tributary Well Support;
Boulder County, CO (2018)

Project Manager for a non-tributary well application in the Boulder Complex Area of the Denver Basin
Aquifers. Provided aquifer characterization and regulatory support leading to a non-tributary determination
and permit approval.

Boulder County Parks and Recreation — Kenosha Ponds Groundwater Evaluation;
Boulder County, CO (2016)

Expert witness providing hydrogeology water rights support for a Boulder County Parks and Recreation
augmentation pond. Technical support included expert report writing and trial exhibit preparation for the
hydrologic characterization of a recharge pond between two streams where the pond bottom was below the
water table.

Salt River Project — New River Agua Fria Underground Storage Project; Phoenix, AZ
(2013)

Project involved optimization and in-channel expansion design for an existing recharge facility. Support
included evaluation of operational data and adaptation of an existing MODFLOW model for operational
optimization and feasibility testing.
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Donala Water and Sanitation District — Reuse Evaluation; El Paso County, CO (2015)
Preliminary feasibility investigation into riverbank filtration alternatives for indirect potable reuse. Evaluated
hydrogeologic conditions for permitting, cost, and performance feasibility considerations.

Colorado Haiti Project (Volunteer Position); Petit Trou de Nippes, Haiti (2013)
Technical advisor for groundwater development, management, and protection in a rural, developing area of
Haiti.

Water For People Groundwater Management Project (Volunteer Position); San Pedro
Sula, Honduras (2008)

Technical advisor for development of a scope of work for a participatory groundwater management plan
aimed at restoring and protecting an over utilized alluvial aquifer in a developing region.

Colvin, Dave, 2020. “Moving from Conflict to Collaboration: The Role of MAR in Mitigating Groundwater
Pumping Impacts to Surface Water” 17th Biennial Symposium on Managed Aquifer Recharge. 7empe, AZ.

Colvin, Dave, 2020. “Drawing the Line in the Sand between Underground Water Storage and Augmentation
Recharge.” American Water Resources Association — Colorado Chapter & Colorado Groundwater Association
Joint Annual Symposium. Denver, CO

Colvin, Dave, 2019. "The Evolution of Colorado Underground Water Storage Administration”. American Water
Resource Association / Colorado Groundwater Association 2019 Joint Annua/ Symposium. Denver, CO.

Colvin, Dave, 2018. “Technical Considerations for ASR Planning in Colorado’s Front Range”. American
Groundwater Trust Annual Colorado Groundwater Conference. Denver, CO.

Colvin, Dave, 2018. “"ASR Panel Discussion: The Revolution of Subsurface Water Storage”. American Water
Works Association ACE18 Conference. Las Vegas, Nevada.

Colvin, Dave and Loopesko, William, 2014. “Advantages of Alluvial Aquifer Storage Alternatives for Managing
Hydrologic Extremes and Future Water Supply Risks.” 2014 Upper Colorado River Basin Water Forum, Grand
Junction, CO.

Colvin, Dave, 2014. “Groundwater Solutions for Indirect Potable Reuse.” 2014 Rocky Mountain Water Reuse
Workshop, Golden, CO.

Colvin, Dave, and Bauer, Jacob, 2013. “Cost Effective Feasibility Investigation of Natural Subsurface Reuse
Treatment Systems.” Poster session at the 2013 National Water Reuse Symposium, Denver, CO.

Colvin, Dave, Bauer, Jacob, and Neupauer, Roseanna, 2013. “Riverbank Filtration Feasibility Modeling.”
MODFLOW and More 2013. Integrated Groundwater Modeling Center. Golden, CO.

Dave has provided expert testimony in trial or depositions in the following cases:
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Idaho Surface Water Coalition; Idaho Department of Water Resources Docket No. AA-
GWMA-2016-001, Order Designating the Eastern Snake Plain Aquifer Groundwater Management Area,
February 2020

Stewart No. 1 Ditch Company; Pitkin County Case No: 2014CV30084, Pitkin County Board of
County Commissioners v. Brothers, et. al., September, 2015.

In-Play Golf, Inc; Weld County Case 12CV727, Helen Hawkins et. al. v. Vista Ridge Development
Corporation et. al., August, 2015.

Rangen, Inc.; In the Matter of Application for Water Rights Permit No., 36-17011,
February, 2015.

Rangen, Inc.; Idaho Department of Water Resources Case No. CM-DC-2011-004,
Distribution of Water To Water Right Nos. 36-02551 and 36-07694, May, 2013.

Dave has performed groundwater analysis, provided assistance in settlement negotiations, and authored or
contributed to reports in the following cases.

Idaho Surface Water Coalition; Idaho Department of Water Resources Docket No. AA-
GWMA-2016-001, Order Designating the Eastern Snake Plain Aquifer Groundwater Management Area,
February 2020

Town of Erie; CO Division 1 Case Nos. 2019CW3063 and 2019CW3064, Application for
Underground Water Rights and Plan for Augmentation, 2020.

Salt River Project; AZ Big Chino Cooperative Agreement #1, Evaluation of Big Chino Water
Ranch impacts on Upper Verde Springs discharge, 2016 - ongoing.

Salt River Project; AZ Gila River Adjudication Contested Case No. W1-103, Groundwater
adjudication and subflow depletion evaluation, 2017 — ongoing.

In-Play Golf, Inc; Weld County Case 12CV727, Helen Hawkins et. al. v. Vista Ridge Development
Corporation et. al., August, 2015.

Stewart No. 1 Ditch Company; Pitkin County Case No: 2014CV30084, Pitkin County Board of
County Commissioners v. Brothers, et. al., September, 2015.

Rangen, Inc.; In the Matter of Application for Permit No., 36-17011, February, 2015.

Rangen, Inc.; Idaho Department of Water Resources Case No. CM-DC-2011-004,
Distribution of Water To Water Right Nos. 36-02551 and 36-07694, May, 2013.
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Boulder County Parks and Open Space; CO Division 1 Case No. 2010CW320, Change of Use
and Plan for Augmentation for Kenosha Ponds Open Space, 2013.

City of Aurora; CO Division 1 Case No. 2006CW104, Aurora’s Prairie Waters Project, 2007.
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Attachment C - Statements by the Cities and the Association of ldaho
Cities in the “Riverside Matter”




Statements by Municipalities RE: Reuse in Riverside v. IDWR

Administrative Action Before the Director:

City of Nampa

Under the Reuse Permit, the City is authorized to direct its wastewater stream to the Phyllis
Canal, owned operated by Pioneer Irrigation District ("Pioneer") for irrigation use when the
temperature of treated wastewater may adversely impact Indian Creek. Seasonal (i.e., during the
irrigation season) City wastewater discharge to the Phyllis Canal also yields phosphorus limit
flexibility (discharge to the canal can occur at higher numeric limits than would be the case with
discharges to Indian Creek), also saving City ratepayer money through avoided additional
treatment costs. Because higher water temperatures and higher nutrient limits are allowed under
the Reuse Permit for irrigation water flowing in the Phyllis Canal, the final wastewater upgrade,
among other operational requirements, is no longer necessary. Consequently, the City and
Pioneer partnership effectively achieves water quality objectives more efficiently and at
substantially lower cost.

City of Boise

These proceedings may have a precedential effect on the interpretation of Idaho Code § 42-
201(8) and future reuse permits within the State of Idaho. Boise City itself has proposed a reuse
project similar to that of Nampa’s and the outcome of this case may dictate Boise City’s ability
to pursue this reuse project in the future.

The City of Boise is interested in the ability to explore alternatives to discharging its treated
effluent to the Boise River, one such alternative being reuse of its treated effluent.

Cities of Meridian and Caldwell

No mention of plans to reuse water in the future.

Caldwell currently does not deliver treated effluent to any end user. It has, however, engaged
in discussions with other entities, including Riverside Irrigation District, to find ways in which it
can deliver such effluent for use by those entities.

Hayden Area Regional Sewer Board

Treated effluent is applied to land owned by HARSB on which farm crops and trees are
grown. HARSB makes a concerted effort to avoid wasting the treated effluent and to find
opportunities to use the treated effluent in ways that would be beneficial to its users and reduce
its costs.



HARSB is looking at future options to use the effluent year-round and discontinue delivering
it to the river.

Association of Idaho Cities

AIC’s interest is in safeguarding and representing the rights of all cities, large or small to
have the utmost flexibility of their water rights, while individual cities may have specific facts
and circumstances that are also directly impacted by Riverside’s petition.

City of Pocatello

The City of Pocatello, like the City of Nampa, is eligible to apply for a reuse permit with the
Idaho Department of Environmental Quality.

The City of Pocatello has a direct and substantial interest in whether or not the wastewater
effluent associated with the discharge under the City’s NPDES permit can be reused without
obtaining a water right, as alleged by Riverside Irrigation District.

The City anticipates that it will be faced with additional and expensive treatment
requirements in the future and has begun to consider land application or other arrangements with
nearby water users that would allow it to avoid expensive new treatment technologies.

City of Idaho Falls

Idaho Falls holds NPDES Pemlit No. ID0021 26 I for wastewater discharge into the Snake
River. Idaho Falls, like Nampa, is eligible to apply for a reuse permit with DEQ. Idaho Falls
therefore has a direct and substantial interest in the issue of whether or not the wastewater
effluent associated with the wastewater discharge under Idaho Falls' NPDES permit can be
reused without obtaining a water right. Idaho Falls also has a direct and substantial interest in
whether or not reuse of wastewater in the manner allowed by Reuse Permit No. M-255-01 results
in injury to senior water rights that would have otherwise received the effluent discharged to the
Snake River as part of downstream water diversions. As such, Idaho Falls has a direct and
substantial interest in the outcome of the above-entitled proceeding.

The Director's decision could impact Idaho Falls' ability to pursue reuse projects.

Idaho Falls does not currently provide treated effluent to any end user, but is continuously
seeking ways to best manage this resource.

City of Rupert

Rupert has a direct and substantial interest in the outcome of this matter. Rupert is located in
the Magic Valley and pumps ground water from the regional Eastern Snake Plain Aquifer, as



well as ground water from a shallow perched aquifer to meet the city's needs. Rupert holds DEQ
Reuse Permit No. M-001-04 that allows it to safely treat and reuse waste water. Upon treatment,
Rupert pipes the water approximately seven miles north of the city where the water is stored in
lagoons during the winter and land applied during the growing season. In an emergency and
pursuant to Consent No. 17-07-14-L0950, Rupert is authorized by the United States Bureau of
Reclamation to temporarily discharge Class B reuse water into a federal facility in Minidoka
County. In the future, Rupert may want to exercise the flexibility that is provided to cities under
Idaho law for discharge of treated waste water into a canal system. Given its location, the terms
of its Reuse Permit, its consent agreement, and its interest in maintaining the flexibility provided
by Idaho law, only Rupert can represent its interests.

City of Post Falls

In the future, Post Falls plans to recycle more water than it discharges into the Spokane River.

City of Jerome

Jerome is located in the Magic Valley and pumps ground water from the Eastern Snake Plain
Aquifer to meet the needs the city's needs. Jerome holds National Pollutant Discharge
Elimination System ("NPDES") Permit No. ID-0020168 for waste water discharge into the
Northside Canal Company's J8 Canal. Jerome relies on the NPDES Permit to safely treat and
dispose its waste water. Given its location and the terms of its NPDES Permit, only Jerome can
represent its interests that allow it to discharge into the J8 Canal.

City of Bellevue

Bellevue is located in the Wood River Valley and uses surface water and groundwater to
meet the needs of the City. Bellevue's groundwater pumping is located within the Big Wood
River Ground Water Management Area and Bellevue's groundwater pumping has been included
in delivery calls from downstream senior users in the past few years. The City also land-applies
treated municipal wastewater on lands south of the City. The City's use of its treated municipal
wastewater is critical to its operations and will likely only increase in importance when
environmental concerns increase or if groundwater levels decline. [Bellevue withdrew its
Petition to Intervene the following month]



Appeal to the District Court:

City of Jerome

Since the end of World War 11, the City has discharged treated water into the North Side
Canal Company’s (“NSCC”) J8 Canal for beneficial use by NSCC. This is done pursuant to an
NPDES permit and a written Agreement for Discharge of Treated Wastewater between Jerome
and NSCC.

City of Boise

The City of Boise is interested in the ability to explore alternatives to discharging its treated
effluent to the Boise River, one such alternative being reuse of its treated effluent.

City of Meridian

The City of Meridian discharges most of the effluent treated at its WWTP to Fivemile
Creek pursuant to its NPDES permit. Some of that treated effluent is delivered (prior to discharge
into Fivemile Creek) to various users, including a park, commercial landscaping, a car wash, and
others. While the delivery of effluent to other users is a fraction of the total effluent produced by
the City, it intends to continue searching for ways in which to use its treated effluent. The City’s
NPDES permit also allows discharge to the Boise River, and the City maintains infrastructure to
do the same if desired.

City of Caldwell

The City of Caldwell discharges effluent treated at its WWTP to the Boise River just
upstream of the mouth of Indian Creek pursuant to an NPDES permit. Caldwell is interested in
finding ways to deliver its treated effluent for use by other entities, including irrigation districts.

City of Post Falls

In the future, Post Falls plans to recycle more water than it discharges into the Spokane River.

City of Rupert

The City of Rupert treats water appropriated by the City and other users, including industry,
at its WWTP, then land applies the same water onto fields owned and operated by the City
during the irrigation season pursuant to an IDEQ Reuse Permit and stores treated water in
lagoons during the non-irrigation season pursuant to the same Reuse Permit. Rupert has an
agreement with the United States to discharge treated water into the Minidoka Irrigation District
canal in the event of an emergency. In the future, Rupert may want to discharge all or some of
the water it treats into an irrigation canal.



City of Idaho Falls

Idaho Falls does not currently provide treated effluent to any end user but is continuously
seeking ways to best manage this resource.

City of Pocatello

The City anticipates that it will be faced with additional and expensive treatment
requirements in the future and has begun to consider land application or other arrangements with
nearby water users that would allow it to avoid expensive new treatment technologies.

Association of Idaho Cities

AIC is a non-partisan organization founded in 1947 that represents its city members, both
large and small in order to safeguard cities’ ability to manage their water rights, water use, and
wastewater discharge as necessary to meet the needs of their residents and any applicable laws
and regulations. Riverside’s arguments here implicate cities’ management and use of water
rights, water use, and wastewater discharge. Thus, AIC endorses the arguments made in this brief
to allow cities to operate as they have historically under applicable Idaho state law.
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