RECEIVED

Nov 04, 2022
Candice McHugh, ISB No. 5908
MCHUGH BROMLEY, PLLC DEPARTMENT OF
380 S. 4th St., Ste. 103 WATER RESOURCES

Boise, ID 83702

Telephone: (208) 287-0991
Facsimile: (208) 287-0864
cmchugh@mchughbromley.com

Attorneys for City of Bellevue
BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATIONS
FOR PERMITS FOR THE DIVERSION CITY OF BELLEVUE OBJECTION
AND USE OF SURFACE AND GROUND AND REQUEST FOR HEARING
WATER WITHIN THE SNAKE RIVER
BASIN

COMES NOW the City of Bellevue (“Bellevue”) pursuant to I.C. § 42-1701A(3), and
hereby files this Objection and Request for Hearing in the above-captioned matter.

On October 21, 2022, the Director of the Idaho Department of Water Resources
(“IDWR” or “Department”) issued the Amended Snake River Basin Moratorium Order
(“Amended Moratorium Order”). The Amended Moratorium Order extends into and covers the
location of water rights o located within the “Big Wood River Ground Water Management Area”
(Amended Moratorium Order at 28).

According to the Amended Moratorium Order: “Applications for municipal water use

and for domestic use from community water systems shall be considered fully consumptive.”

Amended Moratorium Order at 28 (emphasis added). Bellevue has challenged this conclusion,
among others, in the Order Establishing Moratorium In the Matter of the Big Wood River
Ground Water Management Area (“Big Wood Moratorium”™). See the Big Wood Moratorium at

8. The City of Bellevue Holds water rights for municipal use in the BWRGWMA and the area
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covered by the Big Wood Moratorium and now the above captioned Amended Moratorium
Order and may need additional groundwater rights in the future to meet to needs of its residents.
Bellevue is now subject to two overlapping moratorium orders.

Attached hereto and incorporated herein as Ex. A are issues that Bellevue has identified
in the Big Wood Moratorium Order matter. Aside from issue no. 1, the other issues are also
pertinent in this matter.

Based on the foregoing, and because the only relief allowed for in the Amended
Moratorium Order is to contest this action by requesting a hearing, Bellevue hereby requests a

hearing in this matter pursuant to I.C. § 42-1701A(3).

DATED this 4" day of November, 2022.
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CANDICE M. MCHUGH
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 4th day of November, 2022, I served a true and correct
copy of the foregoing document on the person(s) whose names and addresses appear below by
the method indicated:

Idaho Department of Water Resources
PO Box 83720

Boise, ID 83720
file@idwr.idaho.gov

[0 Via US Mail, Postage Paid
[J Via Facsimile

[ Hand-Delivered

X Via Efiling

Courtesy Electronic Copies To:

Chris Bromley

McHugh Bromley, PLLC

380 S. 4™ St., Ste. 103

Boise, ID 83702
cbromley@mchughbromley.com

Christopher H. Meyer

Michael P. Lawrence

Givens Pursley, LLP

PO Box 2720

Boise, ID 83701-2720
mpl@givenspursley.com
chrismeyer@givenspursley.com

John K. Simpson

Albert P. Barker

Travis L. Thompson
Michael A. Short

Barker Rosholt & Simpson
PO Box 63

Twin Falls, ID 83303-0063
jks(@idahowaters.com

apb@idahowaters.com
tlt@idahowaters.com
mas@idahowaters.com

Garrick L. Baxter
Deputy Attorney General

Idaho Department Of Water Resources

PO Box 83720
Boise, ID 83720-0098
garrick.baxter@idwr.idaho.gov

W. Kent Fletcher
Fletcher Law Office
PO Box 248
Burley, ID 83318

wkf@pmt.org

Jerry R. Rigby

Chase T. Hendricks

Rigby, Andrus & Rigby, Chartered
25 North Second East

Rexburg, ID 83440
jrigby@rex-law.com
chendricks@rex-law.com

James R. Laski

Heather E. O’Leary

Lawson Laski Clark, PLLC
675 Sun Valley Road, Suite A
Post Office Box 3310
Ketchum, Idaho 83340
irl@lawsonlaski.com
heo@lawsonlaski.com

B F e
/) ey c)./({,‘/ (’(('(/\ i
!_/,wwéézf/( / ¢ v Q

CANDICE M. MCHUGH
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Exhibit A

Candice McHugh, ISB No. 5908
McHugh Bromley, PLLC
Attorneys at Law

380 S. 4™ St., Ste. 103

Boise, ID 83702

Telephone: (208) 287-0991
Facsimile: (208) 287-0864
cmchugh@mchughbromley.com
Attorney for the City of Bellevue

BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF THE BIG WOOD CITY OF BELLVUE’S LIST OF ISSUES
RIVER GROUND WATER FOR HEARING
MANAGEMENT AREA

COMES NOW the City of Bellevue (“Bellevue™) through its attorney of record, Candice
McHugh of the firm McHugh Bromley, PLLC and files this List of Issues for Hearing pursuant

the oral order given on October 17, 2022.

LIST OF ISSUES FOR HEARING

1. Whether all pumping in the BWGWMA has an impact on all surface water sources
upstream from Magic Reservoir, including Silver Creek.

2. What’s the true nature of municipal water use? When is it 100% consumptive? What are
methods to determine the amount of consumption?

3. What’s the true nature of domestic water use? When is it 100% consumptive? What are
methods to determine the amount of consumption?

4. Can a municipality apply for a municipal water right and have its application considered
on a case by case basis without proposing mitigation up front that assumes the diversion
will be 100% consumptive? What about applications for domestic, commercial, and
industrial uses?

5. Can the Director consider new applications for municipal use on a case by case basis
under paragraph 7.b. of the Department’s May 17, 2022 Order Establishing Moratorium
(“BWRGWMA Moratorium’) and determine that the municipal use is not 100%
consumptive under the BWRGWMA Moratorium as currently written?
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6. Can the Director consider a new applications for domestic use on a case by case basis
under paragraph 7.b. of the Department’s BWRGWMA Moratorium and determine that
the domestic use is not 100% consumptive under the BWRGWMA Moratorium as
currently written?

7. Does the domestic portion of a municipal application differ from a domestic use under a
private application and it what way?

8. Should an application for municipal use be considered and the applicant entitled to a
hearing on whether there is unappropriated water or whether mitigation for 100% of the
proposed diversion is required?

9. Should an application for domestic use be considered and the applicant entitled to a
hearing on whether there is unappropriated water or whether mitigation for 100% of the
proposed diversion is required?

10. Are there conditions that could allow for a portion of a new municipal right to be
considered not consumptive and thus regulated by IDWR? Does the Department have the
ability to condition new applications for or transfers to municipal use under the District
Court’s decision in Riverside Irrigation Dist. v. IDWR, Civil Case No. CV14-021-05008?
Can these conditions be legally enforced by IDWR under the Riverside decision?

11. If a municipal application’s disposal method is effectively the same as that for a non-
municipal domestic use under what authority should it be treated differently?

12. Is it a violation of equal protection to allow non-municipal users to file an application for
water rights and have a hearing to show that injurious depletions are replaced, but not
allow municipal users that same opportunity and instead require them to replace all
pumping whether it is consumed or not? Is it constitutional to not allow a certain water
use or user to file for unappropriated water without first having to mitigate for 100% of
the proposed diversion? Under what authority is such application denied the ability to be
filed and evidence heard through a hearing? Is it constitutional to treat an application for
domestic use under a municipal or community water system as fully consumptive and
without an opportunity to be filed and therefore heard by the Director on a case-by-case
basis when other consumptive uses may be considered on a case by case basis?

13. How does the Amended Snake River Basin Moratorium Order dated October 21, 2022,
impact, if at all, the Order Establishing Moratorium in the BWRGWMA? Are two
overlapping moratorium areas permissible or necessary?

DATED this 31% day of October, 2022

Lt tic??7 Rl
Candice M. McHugh
Attorney for City of Bellevue
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 31% day of October, 2022, I served a true and correct
copy of the foregoing document on the person(s) whose names and addresses appear below by

the method indicated:

Director Gary Spackman

Acting Director Mat Weaver

Idaho Department Of Water Resources
PO Box 83720

Boise, ID 83720

Garrick L. Baxter

Deputy Attorney General

Idaho Department Of Water Resources
PO Box 83720

Boise, ID 83720-0098
garrick.baxter@idwr.idaho.gov

Travis L. Thompson

Albert P. Barker

Michael A. Short

BARKER ROSHOLT & SIMPSON
195 River Vista Place, Ste. 204
Twin Falls, ID 83301-3029
tlt@idahowaters.com
apb@idahowaters.com
mas(@idahowaters.com

W. Kent Fletcher
FLETCHER LAW OFFICE
P.O. Box 248

Burley, ID 83318

wkf(@pmt.org

Michael P. Lawrence
GIVENS PURSLEY LLP
601 W. Bannock Street
P.O. Box 2720

Boise, ID 83701-2720
mpl@givenspursley.com

FILED:

[J Via US Mail, Postage Paid

X Via Efiling_file@idwr.idaho.gov
[0 Hand-Delivered

[J Via Electronic Mail

COPIES:

[0 Via US Mail, Postage Paid
[J Via Facsimile

[J Hand-Delivered

X Via Electronic Mail

[J Via US Mail, Postage Paid
[J Via Facsimile

[J Hand-Delivered

X Via Electronic Mail

[J Via US Mail, Postage Paid
[J Via Facsimile

[J Hand-Delivered

X Via Electronic Mail

[J Via US Mail, Postage Paid
[J Via Facsimile

[J Hand-Delivered

X Via Electronic Mail
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Jerry R. Rigby

Chase T. Hendricks

Rigby, Andrus & Rigby, Chartered
25 North Second East

Rexburg, ID 83440
irigby(@rex-law.com
chendricks@rex-law.com

James R. Laski

Heather E. O’Leary

LAWSON LASKI CLARK, PLLC
675 Sun Valley Road, Suite A
Post Office Box 3310

Ketchum, Idaho 83340
jrl@lawsonlaski.com
heo@lawsonlaski.com
efiling@lawsonlaski.com

Chris Bromley

MCHUGH BROMLEY, PLLC
Attorneys at Law

380 S. 4th St., Ste. 103

Boise, ID 83702
cbromley@mchughbromley.com
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Candice McHugh

[J Via US Mail, Postage Paid
[J Via Facsimile

[J Hand-Delivered

X Via Electronic Mail

[0 Via US Mail, Postage Paid
[J Via Facsimile

[J Hand-Delivered

X Via Electronic Mail

[0 Via US Mail, Postage Paid
[J Via Facsimile

[J Hand-Delivered

X Via Electronic Mail
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