37.03.08 - WATER APPROPRIATION RULES

000. LEGAL AUTHORITY-RUEE-9).
The Director of the Idaho Department of Water Resources adopts these rules under the authority-previded-by of

Section 42-1805(8), Idaho Code. ! )
001. TITLE AND SCOPE(RULE1).

01. Title. These rules are titled IDAPA 37.03.08, “Water Appropriation Rules.” (3-18-22)

02. Scope. e

; For These rules—prevrée set the

procedures for obtalmng%heﬁgh{ p rmit to dlvert and use unapproprrated publrc—watepaswel-l—aswva%eppreweusly
: ; WerE-Y -k ed-in waters or a permit for reallocation of trust-with-the-State
e#}daheﬁmé%sedajeekte%eaﬂeeaﬂeﬂ water w1th1n the Swan Falls Trust Water Area. Guidelines—are-providedfor

These rules govern the filing and processing of applications;-and-eriteria-are-established-for-determining the-actions
to-be-takenby-the Direetor for permits to appropriate water pending on or filed after the adoption of these rules.

002. -- 009. (RESERVED)

010. DEFINITIONS—(—RULE—I—O)

8 ,. h Wi SOV :The terms “consumptive use,”
“dlgltal boundarv,” “1ocal publlc mterest municipality,” “municipal provider,” “municipal purposes,” “planning
horizon,” “reasonably anticipated future needs,” and “‘service area,” have the meaning given for those terms in
Section 42-202B, Idaho Code. The terms “ground water” and “low temperature geothermal resource” have the
meaning given for those terms in Section 42-230, Idaho Code. The term “critical ground water area” has the
meaning given for that term in Section 42-233a, Idaho Code. B18-22) )

LEINT3 EEINT3 EEINT3

01. Acre-Foot (AFaf). A volume of water sufficient to cover one (1) acre of land one (1) foot deep
and is equal to ferty-three—theusand hundred twenty-five thousand, eight hundred-sixty—(43.560)-cubie—feet fifty

(325.850) gallons. B3-18-22) )

IDAPA 37.03.08 Water Appropriation Rules Page 1 Pending Rule



public waters. ey )
043. Appllcatlon—fer—llefmit Jih%wﬂ&eﬂ—req&es{—te—th%dep&ﬁmem—eﬂ—fe%—f%mshed—b%the

artm : 4 ateAn application for permit to
appropriate water ﬁled w1th the Department B-18-22( )

054. Board. The Idaho Water Resource Board. (3-18-22)

065. Beneficial Use. One (1) or more of the recognized beneficial uses of water including but not
limited to, domestic, municipal, irrigation, hydropower generation, industrial, commercial, recreation, stockwatering
and fish propagation uses for which permits to appropriate water can be issued as well as other uses which provide a
benefit to the user of the water as determined by the Director. Industrial use as used for purposes of these rules
includes, but is not limited to, manufacturing, mining and processing uses of water. (3-18-22)

076. Cubic Foot Per Second (€¥Scfs). A rate of flow approximately equal to four hundred forty-eight
and eight-tenths (448.8) gallons per minute and also equals fifty (50) Idaho miner’s inches. B )

097. Department. The Idaho Department of Water Resources. (3-18-22)

1008. Director. The Director of the Idaho Department of Water Resources. Per Section 42-1701(3),
Idaho Code, the Director may delegate authority to perform duties imposed upon the Director by law, including
duties described herein, to a Department employee. B3-18-22x )

09. Generally Described Place of Use. A place of use authorized by an existing water right or a
permit pursuant to Sections 42-202, 42-219, 42-222. or 42-1411, Idaho Code, consisting of a general area or
boundary within which water diverted under the water right or permit is used. ( )

10. Idaho State Water Plan. The current comprehensive state water plan formally adopted by the
Idaho Water Resource Board pursuant to Sections 42-1734A and 42-1734B, Idaho Code. ( )
11. Murphy Gage. The United States Geological Survey stream gage station (site identification

number 13172500) located on the right bank of the Snake River at river mile 456.8. approximately eight point five
(8.5) miles east-northeast of Murphy, Idaho and zero point nine (0.9) miles downstream from the Swan Falls power
plant at latitude 43° 15' 17.33" N, longitude 116° 23' 26.30" W, North American Datum of 1983, in the NW % of the
NW % of Section 18, T.2S., R.1E., Boise Meridian, Hydrologic Unit 17050103. ( )

12. Permit-er-Water Right Permit. The water right document issued by the Director authorizing the
diversion and use of unappropriated public-water-ef-the-state waters or-water-held-in reallocated trust-by-the-state

water. B-18-22x )

13. P—Heﬂty—epllﬂentfe#ApprepnatwmeFPrlorlty Date The date of approprlatlon estabhshed
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when an application is filed in acceptable form, including the applicable filing fee, unless a later date is set in

accordance with applicable law. ey )

14. Project Works. A general term—whieh that includes diversion works, conveyance—werks
infrastructure, and any dev1ces—wh+eh—may—be used to apply%he water to the 1ntended use. —I-mpmvemenfes—whifeh—ha%ﬁe

15. Public Interest. The interests that the people of the state of Idaho have in the effects of a proposed
reallocation of trust water pursuant to Section 42-203C(2). Idaho Code. For the definition of “local public interest,”
see Section 42-202B, Idaho Code. ( )

16. Reallocation of Trust Water. Appropriation of trust water for a use other than hydropower
generation to the extent the water rights held in trust are subordinated to permits issued for such other uses of water
pursuant to Section 42-203C, Idaho Code. ( )

167. Subordinated—Water—Right. wate ,
subjeet Subject to dlmlmshment or depletlon Wlthout compensatlon by—upstre&m water nghts—vs&hieh—afe 1mt1ated

later in time-a ey )

18. Swan Falls Trust Water Area. The reach of the Snake River extending downstream from Milner
Dam (located in Sections 28 and 29, Township 10 South, Range 21 East, Boise Meridian) to Swan Falls Dam
(located in Section 18, Township 2 South, Range 1 East, Boise Meridian) and all surface and ground water sources
tributary to that reach of the Snake River. The area within which ground water is presently designated tributary to
the reach of the Snake River extending downstream from Milner Dam to Swan Falls Dam is depicted in APPENDIX
A. The Swan Falls Trust Water Area excludes any reach of the Snake River upstream of Milner Dam, any surface or
ground water tributary to the Snake River upstream of Milner Dam, the Snake River downstream of Swan Falls
Dam, and any surface or ground water tributary to the Snake River downstream of Swan Falls Dam. ( )

179. Trust Water. Thatpertion—of anunsuberdinated—water rightused-Water in excess of the state

established minimum stream flow at the Murphy Gage that was originally appropriated for hydropower generation
purposes-which-is--exeess-of a-mintmum-stream-flow-established- pursuant to the water rights now held in trust by

the state-aetion-eitherwith-agreementof-the holderofthe of Idaho and that is made available for reallocation to uses
other than hydropower-right-as-provided-by generation to the extent the water rights held in trust are subordinated to

permits issued for such other uses pursuant to Section 42-203B(5)C, Idaho Code—er—witheut—an—agreement—as
provided-by-Scetion-42-203B(3); Idaho-Code. B2 )

1820. Unappropriated Water. The public waters of the state of Idaho in streams, rivers, lakes, springs,
or other natural surface water bodies, ground water,—in—excess—ofthat or low temperature geothermal resources

exceeding the amount necessary to satisfy-prier existing water rights-ineludingpriorrightsreserved-by-federal-daw.
B-18229 )

21. Water Right Held in Trust. A water right used for hydropower generation purposes that is in
excess of a minimum stream flow established by state action and is held in trust by the state of Idaho pursuant to
Subsections (2) or (3) of Section 42-203B, Idaho Code. The water rights held in trust for the Swan Falls Trust Water
Area are numbered 02-02001A, 02-02001B, 02-02032B. 02-02036. 02-02056. 02-02057, 02-02059, 02-02060, 02-
02064, 02-02065, 02-04000B. 02-04001B, 02-10135, 36-02013, 36-02018, 36-02026, 37-02128, 37-02471, 37-
02472, 37-20709, and 37-20710. ( )

011. -- 024. (RESERVED)
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025. GENERAL DESCRIPTION OF THE PROCEDURE-FO-BE-USED FOR-ALLOCATION-(RULE
25) APPLICATION REVIEW.

01. Applications to Appropriate Unappropriated Water-and-Water Held-in—Trust. Applications
The Department will process an application to appropriate unappropriated public waters-and-water-held-in-trust-as

provided-by—Seetion42-203B(3);tdahe—Code— under Section 040, and will-be evaluated the application under

Subsectron 045 01, usmg the criteria of Sectlon 42 203A(_) Idaho Code —wh+eh—reqwres—an—assessment—te—b&made

mplete—the ] nd—the—e H A—th al-py fntere and for a low temperature
geothermal resource, the criteria of Section 42-233 Idaho Code. ey )

02. Applications to Appropriate Water from—SeurecesHeld-byState—in the Swan Falls Trust
Water Area. %pl—reatreﬂs The Department w1ll process an apphcatlon to approprrate water from—seurees—en—whreh

the

B_Tdah e- Swan Falls Trust

84825 )

a. the Director will evaluate the

application under Subsectlon 045. 01 using the cr1ter1a of Sectron 42 203A(_) Idaho Code. ( )
L. If the application is seeking to appropriate unappropriated water within the Swan Falls Trust

Water Area rather than a reallocation of trust water and it satisfies all criteria of Section 42-203A(5), Idaho Code,
are-satisfied; the Director may approve the application-may-be-appreved for unappropriated water. An application
for unappropriated water within the Swan Falls Trust Water Area must demonstrate the public waters sought for
appropriation exceed the amount necessary to satisfy all existing water rights, including the water rights held in
trust. ( )

ii. If the application does not satisfy the criteria of Section 42-203A(5)-(bs-e;-d5-and-e) through (g),
Idaho Code, or is found to reduce the water available to an existing water rights other than-these a water right held in
trust-by-thestate, the Director may deny the application-will-be-denied. ( )

_ iii.  If the application satisfies all criteria of Section 42-203A(5), Idaho Code, except—Seetion—42-
293A(§9a—ldahe—@ed%but it is found to reduce the amount of Water avallable to a water right held in trust-by—the

ode it is seeking a reallocation of

twelve months-of the-propescd-usce-the-amount of 1f the applrcatlon is seekmg a reallocatlon of trust water—avaa—l—able

to-the-holder-of the Director will evaluate the application under Subsection 045.02 to determine whether it will cause

a significant reduction to a water right-used-forpowerproductionthat-is-defined-by-agreement held in trust pursuant
to-subseetion{5)-of Section 42-203BC(1), Idaho Code-thereinaftertermed“significantreduetion™). ( )

L. If the application will not cause a significant reduction-will-net-eeetr to a water right held in trust
pursuant to Section 42-203C(1), Idaho Code, the Director may approve the application-may-be-approved without-an

additional evaluation-efthe-public-interesteriteria-of Seetion42-203C(2)1tdahe-Code. 8482 )

1i. If the application will cause a significant reduction to a water right held in trust pursuant to
Section 42-203C(1), Idaho Code, the Director will review the application under Paragraph 025.02.c. ( )

c. Third,-based-upen—-a-finding-of if the application is seeking a reallocation of trust water and will
cause a significant reduction; to a water right held in trust the Director will evaluate the application under Subsection
045.03 to determine if the proposed-use—will-be-evaluated reduction is in—terms—ef the public interest-eriteria—of

pursuant to Section 42-203C(2), Idaho Code. ey )
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03126. -- 034. (RESERVED)
035.  APPLICATION REQUIREMENTS (RULE 35).

01. General Provisions. (3-18-22)

am)hcatlon must be% filed: ( _)

1. On_the Department form—previded—by—the—department—en_titled “Application for Permit to
Appropriate the Public Waters of the State of Idaho,”-and-include-all-necessary-information-as-deseribed-in with any

application attachments; ( )

ii. In accordance with IDAPA 37.01.01, “Rules of Procedure of the Idaho Department of Water
Resources,” Section 053, either on paper, digitally in PDF format, or through the Department’s online filing process;

()

1ii. With the applicable filing fee prescribed in Section 42-221A, Idaho Code; and

iv. With all necessary information under Subsection 035.03.-An—application—{forpermit-thatisnet
( )

] ] bedi
b. The filing fee in Section 42-221A, Idaho Code, is based on the total rate (in cfs) or the total

storage volume (in af) to be appropriated. Whenever the application diversion rate and storage volume elements lead
to a different filing fee, the higher amount is the applicable filing fee. ( )

c. The Department will determine whether an application is acceptable for filing under Subsection
035.03 or if it requires clarification or correction. ( )

d. When an application is not acceptable for filing under Subsection 035.03, the Department will not

be-aceeptedforfilingand-will bereturned-along—with-any accept the application and will proceed as directed in
Section 42-204, Idaho Code. Filing fees-submitted for an unacceptable application will be refunded to the-persen

submittingthe—applieation_applicant if the application is not timely clarified or corrected.—Ne An unacceptable
application does not establish a priority-will-be-established-by-an-incomplete-apphieation_date.-Applicationsmeeting
the requirements-of ( )

e. When an application is accepted for filing but requires clarification or correction of the

1nformat10n requlred by Subsectlon 035 03 the Department w111—be—aeeep%ed—fer—ﬁ-}mg—&&d—aeﬂ—be—eﬁéefsed—by—the
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shall-be-determined-by-the Direetor proceed as directed in Section 42-204, Idaho Code. B3-18-22) )

ba. The priority date of an application-ferunapprepriated-or-trust-water is-established-as-of the time
and date the Department receives the application-isreeetved in a complete form-aleng acceptable for filing with the

statutory filing fee-in-any-official-office-of the-department. The priority date of the application remains fixed unless
changed by an action of the Director in accordance with applicable law. B3-18-22)( )

eb. An application-fer permit-to-appropriate-water is not a water right and does not authorize diversion
or use of water until approved by the Director in accordance with-statutes the laws in effect at the time the

application is approved. B18-22 )
de. An applicant’s interest in an application—fer—peﬁni{—te—&ppmpﬁa{%er is personal property. An

asstgnment-of applicant may convey (assign) its interest in an application to another person or entity. The person or
entity to whom the application is conveyed must-inelude-evideneesatisfactory-te notify the-Direetor-that Department
of the-application—was—notfiledforspeeculative purpeses_assignment, in writing, within thirty (30) days after the

assignment and notify other parties in the contested case pursuant to IDAPA 37.01.01. “Rules of Procedure of the
Idaho Department of Water Resources,” Section 202. 31822 )

03. Requirements for Applications-te-Be Acceptable for Filing. e

ﬁhﬂg—by—th%éepa%mﬂxem— Is acceptable for ﬁlmg 1f it is f led in a manner stated in Paragraph 035. 01 a. and mcludes

the following information: B3-18-22x )

ia. Fhe-Applicant’s name and-pest-effice mailing address-efthe-applicantshall-be listed. ( )

L. If the-applieation applicant is-in-the-name-of a corporation, also include the names-and-addresses
of'its all directors-and-officers-shall be provided. ( )

ii. If the-applieatien applicant isfHed-byeron-behalfof a partnership, limited liability company. or
joint venture,—the-appheation—shallprevide also include the names-and-addresses of all partners or members and

designate the name of the managing partner or member, if any. ! )
iib. Fhe-name-of theSource of water-seureesought to be appropriated-shal-be listed. ( )
i Identify only one (1) water source unless the application is for a single interconnected system that
will divert water from more than one (1) source. ( )
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ii. For a surface water sources,—the—source—ofwater—shall-be—identified—by include the official
geographic name listed on the-U=S- United States Geological Survey (USGS) Quadrangle map. If the surface water

source-has is not-beer named on the USGS Quadrangle map,-it-can-be-deseribed describe it as an unnamed water
body, such as “unnamed; stream.”-but For surface water sources, also identify the-systes first named stream or river
to which-it the source is tributary-shall-be-identified. If the water source sinks into the ground prior to reaching a
stream named on the USGS Quadrangle map, describe the “tributary to” stream as “‘sinks.” If the water source flows
into a stream named on the USGS Quadrangle map for part of the year and sinks into the ground for the other part of
the year, identify the “tributary to” stream as the named stream on the USGS Quadrangle map. ( )

iil. FOI‘%FGHBQW&%%T—SG&?G%S a_water source under the ground surface 1dent1fy the source%hall%e
listed as ground water.” g

1v. For a low temperature geothermal resource, state how the source will be used primarily for its heat
value and secondarily for its value as water or how the use qualifies for an exemption pursuant to Section 42-233(1),
Idaho Code. ( )

V. For an application within the Swan Falls Trust Water Area, state if the application is seeking
unappropriated water or a reallocation of trust water. ( )

Hic, FhetLegal description of the point of diversion and place of use-shal-belisted. ( )

L. Fhe-Describe the location of the point(s) of diversion and the place of use-shall-be-deseribed to the
nearest forty (40) acre subdivision or-U-S: United States Government Lot of the Public Land Survey System.-The

Loesdepalsrnershall boderesbad o b s ponneni e L e e e ( )

ii. Subdivision names, lot and block numbers, and any name in local common usage for the point of

diversion; or place of use-shall may be included-1-the-commentssection-of the-applicationform. ( )

iii. If irrigation-is-Histed-as-a-purpese-of use is proposed, state the number of acres to be irrigated to the
nearest whole acre in each forty (40) acre subdivision of the place of use-shall-be-tisted. For an application proposing
irrigation of less than ten (10) acres, acreage shall be shown to the nearest one-tenth (0.1) acre. The number of acres
per forty (40) acre subdivision is not required when the place of use is a generally described place of use for an
existing water right or permit. If the proposed place of use is a generally described place of use with an established
digital boundary authorized by a water right or permit, state the name of the generally described place of use, list the
water right number serving the generally described place of use, attach a map depicting the generally described
place of use boundary, and state the total number of acres to be irrigated. ey )

1v. If the application proposes water use for municipal purposes or fire protection by a municipal
provider within a service area, the service area need not be described by legal description. Describe the service area
in terms sufficient to identify the general location where water will be used and attach a map depicting the service
area. ( )

wvd. Fhe-gQuantity of water to be diverted-shal-be listed-as-a. ( )

L. Include the rate of flow in-eubiefeetpersecond-and/ cfs or-as-a the volume of water to be stored in
aere—feet af per year for each-purpese-of beneficial use-reguested proposed, using valued with a maximum of three

(3) significant figures with no more precision than hundredths for rate and tenths for volume. ey )

il Impeundment{(storage)applications—shall show-For an application to store water, the maximum

aecre-feetrequirement af per year—which-shall may not exceed the storage facility capacity—ef-the—impeundment
strueture unless the application-deseribes includes a plan of operation for filling the-reserveir facility more than once

per year._The refill plan may include refills for seepage, evaporation, use from storage, and other purposes the
applicant intends to replace in the storage facility throughout the year. (3-18-22) )

Wi, Every-For an application to store water in an off-stream storage-impeundmentappheation—shall
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shew facility, include a maximum rate of diversion to storage-as—wel-as and the total storage volume.(3—48-22)( )

yite. Thenature-of the propesed-beneficial-Beneficial use-eruses of-the water-shall-be-listed. ( )
While-the-purpese-maybe-deseribed-Describe the proposed use of water. When a narrative or

other apphcatlon material describes details of the proposed use, the description used in the purpose of use field may

be in general terms such as irrigation, industrial, or municipal;a-deseription-sufficientto-identify-the proposed-use-or
uses-of the-water shall-alse-be-inchuded. (3-18-22)( )

ii. For a municipal purposes application, attach a complete “Municipal Water Right Application
Checklist.” The “Municipal Water Right Application Checklist” is a form available on the Department’s website or
from the Department upon request. ( )

1il. For a municipal purposes application that proposes to appropriate water for reasonably anticipated

future needs, include justification for the planning horizon, the anticipated service area at the end of the planning
horizon, the anticipated population within the anticipated service area at the end of the planning horizon, and the

anticipated water demand within the anticipated service area at the end of the planning horizon. Also include a gap
analysis showing the extent to which an existing water right will not be sufficient to meet the anticipated water

demand at the end of the planning horizon. ( )

iv. For a municipal purposes application that does not propose to appropriate water for reasonably
anticipated future needs, include a water requirement narrative with a map of the service area, current water needs,
water needs after five (5) years, and any existing plan for conveying ownership of the water right to a subdivision
homeowner’s association or entity other than individual land parcel owners. ( )

V. For an application proposing multi-home domestic use where the applicant intends to convey a
portion of the place of use land to an individual parcel or lot owner, describe the applicant’s plan, if any, to keep the
permit in single ownership by conveying the permit to a homeowner’s association, water system operator, or other

entity prior to conveying an individual parcel or lot with an appurtenant portion of the permit. ( )
wif,

be-listed use
i A period of use must be listed for each beneficial use proposed in the application. ( )

T—h%peﬂed—ef—usHFor 1mgat10n—purpeses—sha44 use, the perrod of use must eomc1de w1th the
annual—peﬂeds season of use-shewn o

shewn—te—th%s&trsﬁe&eﬂ—ef—the—];rreeter established by the Department The Department estabhshed 1rr1,qat10n
season of use is available on the Department’s website or from the Department upon request. If a longer season of
use is proposed, the application must justify that-a-different-period the longer season of use is necessary.

ey )

i—)&g. . . evar ! - , L. ‘i-‘=-‘i .
water—shal-l—be—eleseﬂbedDescrmtlon of the prolect works ! )
h. Any other water right used at the place of use for the same purpose. Include the water right

number or name of the delivery organization, such as a municipal provider, canal company, irrigation district, or
other delivery entity that supplies water for the proposed use at the proposed place of use. Also state if the applicant

is entitled to distribution of water from a water delivery entity, but the entity’s distribution system is not capable of
delivering water to the proposed place of use. ( )

i. Ownership or other legal access to the point of diversion, place of use, and conveyance system. If
a person or entity other than the applicant owns the land at the point of diversion, place of use, or where the
conveyance system will be established, include a description of the arrangement enabling the applicant to access the
land for the purpose proposed in the application. ( )
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xj. FhepPeriod of time required-for-completion-of-the to complete project works and-application-of
apply water to—the—prepesed beneficial use—shall-belisted.—This While a permit holder may request a permit

development period extension pursuant t0 Sectlon 42-204, Idaho Code, the period of time-shall stated on the

application may not exceed-t
shall-net-exeeed five (5) years_unless the apphcatlon proposes mumcmal purposes for reasonablv antlclpated future

needs. (3-18-22) )

xik. A-mMap or plat of sufficient scale{neHess%han%w&éZ&&nehesequaH&ene&Hmﬂe} to show the
proposed project—propesed—shal-be—inecluded.—Fh

information shown on-the-application. (%—L8—229(_)
xtil. rest Acd—by—the—app sd—a ieatiopApplicant’s
signature or ev1dence—must—besabm1tted to show—that the s1gnatory has author1ty to s1gn—th%appheaﬁeﬂ on behalf of
the applicant. ( )
i. An-For an application in more than one (1) name-shal-besigned by, each applicant must sign the
application unless-the-names-arejoined-by “or’-er—and/or connects the applicant names.” B3-18-22) )

xiiil.  ApplieationsFor an application by—eerperations;—companies—or—municipaliies a corporation,

company, municipality, governmental entity or organization, or other-erganizations-shall-be-sisned-by organization,
include the signature and title of an officer of the corporation or company or an elected official of the municipality

or an individual authorized by the governmental entity or agency or other organization to sign the application.-The

signator’s—titleshall-be-sheown—with-thesignature: Alternatively, the application may be signed by an authorized
agent of the applicant in accordance with Subparagraph 035.03.1.1i1. e )

xtvill. Appheationsmay be-signed by-aperson-havinga-ecurrent—If the signatory is an authorized agent

of the applicant, include a power of attorney~-autherized-by or other documentation demonstrating the signatory has
authority to sign on behalf of the applicant. A-eopy-ofthe~If the signatory is a licensed attorney, power of attorney”

shal-be-included-with-the-applieation_or other documentation is not required. B3-18-22x )

(3-18-22)

ces—An_applicant or the
apphcant s agent must amend an apphcatlon 1f the appllcant mtends to change the—pl-aee pu[pose of use, period-er
ﬂatufe ofthemteﬂéed use,-meth W amount of d1vers1on point

ehaﬁged— The Department may clarlfy a source or tributary name or the 1rr1gat10n period of use that do not meet

Paragraphs 035.03.b. and 035.03.f. requirements by documenting the official record without requiring the applicant

to amend the application. ey )

b. An applicant or the applicant’s agent may amend an application-ean—be-amended to clarify the
name of the source of water but may not-be-amended amend an application to change the source of water.

4825 )

c. An applicant or the applicant’s agent may not amend a municipal purposes application not
originally seeking water for reasonably anticipated future needs to seek water for reasonably anticipated future
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needs. ( )

ed. An amendment-which that increases the rate of diversion, increases the volume of water diverted

per year-o+-the-volume-ofwater-depleted, lengthens the period of use, or adds an additional-purpese-ef beneficial use
shal will result in the Department changing the priority-efthe-applicationforpermit-beingchanged date to the date

the Department received the amended application-is-received-by-the-department. ey )
de. An-applicationfor-permit applicant or the applicant’s agent may-be-amended amend an application
by-endorsement by-the-applicant-orhis-agent; ( )

L. Striking each item to be changed on the orlgmal apphcatlon—fer—peﬂmt form—wh&eh—endefsement

ned-by e-additio ee db e on-4 A

dlversmn rate or total—ve}ume—ef storage Volume requested

&ppl—teatteﬂ—has—beeﬁ—pubhshed the amended apphcanon must mclude any addltlonal ﬁhng fee requlred bV Sectlon

42-221A., Idaho Code. ! )
fg. If the applicant’s name or mailing address changes, the applicant-skall or the applicant’s agent
must notify the Department of the change in writing-retify-the-departmentof the-change. ey )

036. DELAYED PROCESSING.

An applicant may request in writing that the Department delay commencement or interrupt processing of the
applicant’s application for a period not to exceed one (1) year. The Department may approve the request unless the
delay will injure existing water rights, the applicant seeks the delay for speculative purposes, or the delay does not
serve the interest of the people of Idaho. The Department may approve a request for delay for a shorter period or
upon conditions. Upon written request, the Department may renew the authorized delay successive times as long as
the delay meets the requirements stated above. ( )

0367.--039.  (RESERVED)

040. PROCESSING APPLICATIONS FOR PERMIT-AND-REPROCESSINGPERMITS(RULEA4D).
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021. Public Notice Requirement. (3-18-22)

a. Applications—forpermit—which—have net-been—advertisedPublication of an application will be
pursuant to Section 42-203A, Idaho Code. 31822 )

ib. Advertisement—ofapplications—forpermit-propesing—a—rate—efFor_an application that proposes

dlvers1on in excess of ten (10) cfsor—less or storage of one thousand ¢! OOO)—AF—or—less—shaH—eompl—y—wrth—See&oﬂ

——#+——Statewide af, the Department will accomplish statewide circulation—with—+espeet pursuant to
Section 42-203A(2), Idaho Code,shall-be-obtained by publication of a legal notice at least once each week for two
(2) successive weeks in-a; ( )

1. A newspaper, as defined in Section 60-106, Idaho Code, of general circulation in the county in

which the point of diversion is located; and-by—publication-ofalegal notice-at-least-once-each-weekfortwo(2)
successive-weeks-in-at- ( )

ii. At least one (1) dally newspaper, as deﬁned in Section 60-107, Idaho Code,published-ineach-of
¢ that the Director-te-be determines is of general

c1rcu1at10n within each of the dDepartment S four (4) admlnlstratlve regions. — i chieh e b linhed ke
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c. The Department shall make an application accepted for filing available on the Department’s

website pursuant to Section 42-203A(3), Idaho Code. ( )
d. Publication in the newspaper pursuant to Section 42-203A(2)., Idaho Code, constitutes the official

notice of the application. ( )
ie. selder ot 8 5 T

5 i S isingAn application amended under Paragraph 035.04.a. after
publication requires republication. The applicant must file the amended application with the republication fee
required by Section 42-221F, Idaho Code. 38229 )

f. If a moratorium order is amended or repealed allowing the Director to continue processing an
application previously held without final action, the Department will republish an application that was published
prior to being held for the moratorium. Before republication, the applicant must pay the republication fee required
by Section 42-221F, Idaho Code. ( )
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g, Failure to pay—thereadvertising a required republication fee within thirty (30) days after the
applicant is notified to do so is cause for the Director to-eaneel-the-permit void the application, unless a processing
delay is approved under Section 036. ey )

h. The Director may deny approval of an application filed for diversion of ground water in a
designated critical ground water area without publication of the application if the Director believes that there is
insufficient water available for the proposed water use. An application that includes a mitigation plan proposing to
offset injury to existing water rights will be published prior to the Director’s evaluation of the application under

Subsection 045.01. ( )
032. Protests, Intervention, Hearings, and Appeals. (3-18-22)
a. Protests: 3-18-22)

éeseﬁbed—m—th%deparmqent—s—adepted The Department w111 treat a protest as a pleadmg filed pursuant to IDAPA
37.01.01, “Rules of Procedure of the Idaho Department of Water Resources.” (3-18-22)( )

b. A protest may be filed on a form supplied by the Department or in any other format that includes

the same information as the Department’s form. ( )

c. If a single protest names more than one (1) individual protestant and does not identify a
representative, the Department will consider the first person listed to be the spokesperson and primary contact for
service of documents for the group of individuals named as protestants. ( )

iid. General-statements-ofhe Department will not consider a general protest (blanket protests) against
apprepriatiens an application for a particular class of use or from a particular source of water-wil-net-be-censidered
as a valid protests-by-the Director. A protest must identify the specific application being protested. (3—38-22)( )

€. The Department will not accept a protest or petition to intervene unless the protest or petition to

intervene is filed with the statutory filing fee required by Section 42-221L, Idaho Code, except any subdivision of
the state, as defined in Section 67-2301, Idaho Code, is exempt from paying filing fees. ( )

bf. Intervention—RequestsPetitions to intervene in a-proceedingpendingbefore-the-department-shall
protested application matter must comply with-the Department’s-adepted IDAPA 37.01.01, “Rules of Procedure of

the Idaho Department of Water Resources.” ey )

eg. Hearings—Hearings will be scheduled and held-in—aceordance—with—the—department’s—adepted
pursuant to IDAPA 37.01.01, “Rules of Procedure _of the Idaho Department of Water Resources.” — (3—38-22)( )

dh. Appeals—AnyfinalA decision of theBireetor Department may be appealed-in—aceordance—with

Seetion-42-1701Atdaho-Code pursuant to IDAPA 37.01.01, “Rules of Procedure of the Idaho Department of Water
Resources.” ey )

043. Burden of Proof. (3-18-22)

a. Burden of proof-is—divided—inte has two (2) parts: first, the burden of-eeming—forward—with
producing evidence to present a prima facie case, and second, the ultimate burden of persuasion.  (3—1-8-22)( )
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&s—foHowsFor evaluatlon of Sectlon 42- 203A( 5) Idaho Code criteria for a protested apphcatlon ey )

1. The applicant-shal-bear has the initial burden of-eemingforward-with producing evidence for the
evaluation of Section 42-203A(5)(a) through (d) and (f) through (g), Idaho Code, criteria—a)-threugh(d) and of
producing evidence of which the applicant is knowledgeable for the evaluation of Section 42-203A(5)(e), Idaho

Code: criteria. ! )

Aedyecable: The protestant—shal—l—beaf has the 1n1tlal burden
of—eemiﬂg—fefwafd—w&h producmg eV1dence of whlch the protestant can reasonably be expected to be more
cognlzant than the apphcant for—thos%faetofs—relevaﬂt—to—eﬂteﬂoﬁ—(%—ef Sectlon 42- 203A(5)(_) Idaho Codes—ef

o0 3-18-22)( )

€iii. The applicant has the ultimate burden of persuasion—fer—the—eriteria of Section 42-203A(5)(a)
hrough (g), Idaho Codeand-theprotestanthas-the-ultimate-burden-of-persuasionfor-the criteria-of-Seetion42-203¢;

B-8229 )
c. For evaluation of Section 42-203C, Idaho Code, criteria for a protested application: ( )
1. The protestant has the initial burden of producing evidence under Subsection 045.02, that the

application will cause a significant reduction, except that the applicant has the initial burden of producing evidence
of the proposed project design, construction, operation, and directly associated operations of which the applicant is
knowledgeable or can reasonably be expected to be knowledgeable. ( )

1. The protestant has the ultimate burden of persuasion on whether the application causes a
significant reduction under Subsection 045.02 and whether it meets the public interest criteria in Section 42-
203C(2), Idaho Code, under Subsection 045.03. ( )

d. For an unprotested applications—er—permits—te—be—reproecessed_or an application for which all

protests have been resolved, the Director will evaluate the application, any information submitted pursuant to
Subsect1ons—94(-}9§£— 040.04, 045.01, 045. 02 and 045.03, and information in the Department’s files and records-ef

ment—an 3 h 7—eonduet to determine compliance with—the
appmpﬂate Sectlons 42- 203A(5) and 42 203C Idaho Code For an unprotested application or an application for
which all protests have been resolved, the applicant has the burden of producing evidence and the ultimate burden of
persuasion on whether the application satisfies the applicable statutory criteria. ey )

054. Additional Information Requirements. (3-18-22)

a. The Department may require the applicant to file any of the additional information under
Paragraph 040.04.c. or 040.04.d. if the official record for the application does not contain sufficient information to
evaluate the applicable criteria in Section 045 and other statutory criteria. The Department will notify the applicant
of the additional information required. ( )

edUnless the Department extends the
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time for filing, the additional information—required-by—Subseetion-040-05-e—shall must be-submitted filed within
thirty (30) days after the-Direeter Department notifies the apphcant%ha{—sh%appkeaﬁeﬂ—er—pefmﬁ—rs—bemg—r%eweé

for-deeiston of the additional information requirements.

1. The-Direetor Department may-extend-the grant an extension of time-within—which to-submit file

the requested additional information—upen if the applicant files a written request-by—the—applicantandupen—-a
showing-ef good cause. Eatlure-to-submit ( )

ii. If the required additional information is not filed within the time-period allowed-will-be-causefor-,

mcludmg any extens1ons granted theQH:eeteHe Department may vmd% the apphcatlonﬂﬁeaévaﬂe%th%pmﬁty

n_e 1 Vi
%%Aé}éa}—léahe—@eé%shak—b&subm&ted—as—feﬂewﬁor purposes of evaluatmg the appllcatlon under Subsectlon

045.01, the Department may request additional information, including, but not limited to, the following:

iil.—Information—shall—be—submitted —eoneerning—any—Project design, construction,—e+ operation

techniques-whieh, or mitigation measures that the applicant will-be employeé to eliminate or reduce the impact on

other water rights. 8829 )

Hi. Irfermation—shall-be-submitted-en—theThe proposed project water requirements—ef-the—prepesed

prejeet; including, but not limited to, the required diversion rate during the peak use period and the average use
period, the volume to be diverted per year, the period of year that water is required, and the volume of water that

will be consumptively used per year. B3-18-229( )

H#iil. Infermationshall-be-submitted-en-theThe quantity of water available from the source applied for,
including, but not limited to,—infermation—concerning the flow rates for surface water sources available during
periods of peak and average project water demand,-information—ceneerning the properties of the aquifers-that from
which water is to be taken from for ground water sources, and-infermation—esn other sources of supply that may be
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used to supplement the-applied-for water source proposed in the application. B3-148-22)( )

iv. Fhe-applicant-shall-submitEvidence documenting an interest in the lands necessary for all project
works and the place of use 1nclud1ng, but not lrmrted to, coples of deeds leases easements, or—appl—reatrons—for

ﬁeﬂﬂre&anekth%ptaeeeﬁuseeﬁﬁsuelﬂntereseean%eebtamedrby well sharmg agreements In the 1nstance the land

necessary to construct and operate the proposed project is privately-owned land not in the applicant’s ownership, the
applicant must submit ev1dence documentmg that the applicant has an mterest in the land, has authority to exercise
eminent domain 3 3 o taken to obtain the interest,
or has another arrangement w1th the landowner estabhshmg an mterest In the mstance of a project diverting water
from or conveying water across federally owned land, the applicant must submit evidence documenting that the
applicant filed the appropriate form to request or initiate access and that access is authorized or a decision is
pending. ( )

_ V.  ApplicantsforFor hydropower uses—shal—also—submit—information—required—to—demonstrate,
evidence demonstrating compliance with Sections 42-205 and 42-206, Idaho Code. G822y )

HVI. Fhe-applicantshall-submit-copies-of-applicationsRequests for other needed permits, licenses, and
approvals;and. The applicant must keep the dDepartment apprised of the status of the-applieatiens requests and any

subsequent approvals or denials. B3-18-229( )

othePewdeneeEvrdence to show that it is reasonably probable that fmancmg w111 be avallable to approprlate the

water and-apphy put it to the beneficial use proposed. ey )
Viil. If the applicant is a governmental entity proposing to use taxing, bonding, or contracting authority

to raise the funds needed to commence and pursue project construction, a proposed project construction schedule
and a plan describing how the applicant intends to utilize its taxing, bonding, or contracting authority in connection
with the proposed project construction schedule. ( )

HiX. The-apphicant shall-submit-plans—andPlans, specifications-aleng—with, and estimated construction
costs for the project works—Fhe-plans—shall-be definite enough to allow for determination of project impacts and

implications. ! )

eguestlng comment and any resnondlng comment onth%eﬁfeet&of the proposed prO]ect constructlon and operation

of the-prepesed-projeet from the governing body of the mty—and#or county—&nd or trlbal reservation within Wthh
the point of diversion and place of use are located

of Environmental Qualityand; any irrigation district-er, canal company, or other water dehvery entlty w1th1n Wthh
the proposed project is located; and from other people, entities, or agencies with interests in the local area that may

be affected by the proposed water use as determined by the-Direetor Department. )
Xi. Design, construction, operation techniques, or mechanical equipment that will be employed to

achieve efficiency in conveyance or use of water and to minimize waste. ( )
Xii. Evidence demonstrating compliance with the Idaho State Water Plan. ( )
hd
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%F&st—wa%eFFor purposes of evaluatmg the am)llcatlon under Subsectlons 045 02 and 045 03 the Department may
request additional information including, but not limited to. the following: (3-18-22)( )

it If the project proposes-developmentfor irrigation-purpeses use,-informationshall-besubmitted-on
the crop rotation, including-aereages_acres under each crop type, fortands—when newly developed_land. Also the

kinship, if any, of the operator of the land to be irrigated by the project to the applicant; the location and acreage of
other irrigated land owned, leased, or rented by the applicant; a soil survey prepared in accordance with the Natural
Resources Conservation Service irrigable land classification system; a schedule for bringing into production the
project land; the name, address, and number of shares held by each shareholder if the applicant is a corporation; and
evidence of tax-exempt status if the applicant is a corporation so claiming. B-18-22) )

1it. Information-shall-be-submitted-coneerningtheThe number and kinds of jobs-that-will-be created or

eliminated as a direct result of project development including both the construction and operating phases of the
project. If jobs are seasonal, the estimated number of months per year of employment-shal-be-submitted.

48295 )

tvill.  For-applications-orpermits-being reprocessedfor an application that proposes appropriating more
than twenty-five (25) cfs, or more than ten thousand (10,000)-AE af of storage, or generating more than five (5)

megawatts_of power,—information—shall-be submitted-concerning the changes to community services—that—will-be

required during the construction and operation phases of the project including, but not limited to, changes to schools,
roads, housing, public utilities, and public health and safety facilities, if any. ey )

iv. Iafermation-shall-besubmitted-coneerningtheThe source of energy for diverting and using water

for the project, the estimated instantaneous demand and total amount of energy that will be used, the efficiency of

use, and energy conservation methods. e )
Vi, Information—shall-besubmitted-coneerning—theThe location, amount, and quality of return flow
water, and any water conservation features of the-propesed project. e )

VI. The availability, foreseeability, and cost of alternative energy sources to ameliorate the economic
impact the proposed use will have on electric utility rates in the state of Idaho. ( )
e. Unless the Director determines otherwise, information under Paragraph 040.04.c. or 040.04.d. is
not required for: ( )
i An application that seeks to appropriate five (5) cfs or less, or store five hundred (500) af or less of
unappropriated water. ( )
1. An application that proposes to use water from a source in the Swan Falls Trust Water Area to
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irrigate two _hundred (200) acres or less or any other use that the Director determines will reduce the flow of the
Snake River measured at the Murphy Gage by two (2) af per day or less. ( )

f. Unless the Director determines otherwise, information under Paragraph 040.04.d. is required for
an application that proposes to use water from a source in the Swan Falls Trust Water Area to irrigate more than two
hundred (200) acres or any other use that the Director determines will reduce the flow of the Snake River measured
at the Murphy Gage by more than two (2) af per day. ( )

041. -- 044. (RESERVED)
045. EVALUATION CRITERIA-(RULEAS),

01. Criteria for Evaluating All Applications to Appropriate Water. The Director will use the

following criteria in evaluating whether an application-te-apprepriate-unappropriated-water-ortrust-water should be
approved, denied, approved for a smaller amount of water, or approved with conditions. B18-22 )

ete e : e—quantityReduction of water
available under an ex1st1ng water rlghts gm]ury) criteria. A proposed use w111 be determlned to reduce the quantity of
water under an existing water right-(i-e-injure-another-waterright) if: 2y )

i. The amount of water available under an existing water right will be reduced below the amount
recorded by permit, license, decree-o+—valid, claim, or the historical amount beneficially used by the water right
holder-under of such-recerdedrights permit, license, decree, or claim, whichever is less-; ey )

il The holder of an existing water right will be forced to an unreasonable effort or expense to divert
his water for an existing water right. Preteetion The reasonable pumping level provisions of Section 42-226, Idaho

Code, govern protection of existing ground_water rights—are-subjeet—to—treasenable—pumpinglevel provisions—of

Seetton-42 226 daho-Code; or B3-18-22x )

iil. The proposed use would make the quahty of the ‘water avallable—to—th%holdepof unusable by an
existing water right-is—ma ! ¢ : ater-cannot and could
not be restored to usable quahty w1thout unreasonable effort or expense ey )

iv. An application that would otherwise be denied because of injury to another water right may be
approved upon conditions—which-will that mitigate losses of water-to-the-helder—of for an existing water right, as
determined by the Director. ey )

A

fer—loss—of—ﬂe%o—holders—oﬂf an ex1st1ng water rlght is subordlnated—hydropowepﬁglq%s—opthos%froin%eh—mst

waterisreallocated to future beneficial uses which include the application’s proposed use, the existing subordinated
water right cannot be injured. I )

b. Criteria—for-determining—whether—theSufficiency of water supply—is—insufficientfor-the-propesed

use. The water supply will be determined to be insufficient for the proposed use if water is not available for an

adequate time 1nterva1 in quant1t1es sufﬁc1ent to—mak%th%prwee%eeormrmeal%#fe&sﬂ%{d&ee%be&eﬁ%ﬁoﬂpphemﬁ

aﬂd—feder&l—gwermﬁer&s—of—s&eh—aﬂ—abaﬂdofmen{ accomphsh the proposed beneﬁcral use. ey )

C. iterd ini ication in—go0dGood faith_criteria. The-eriteria

reqﬂﬁmg—that—th%D#eetoFevaiua{e evaluatlon of whether an apphcatlon is not made in good faith or whether it is
made for delay or speculative purposes requires an analysis of the-intentions—of-the-appheant-with-respeet-to-the
ﬁhnw&e#d&hgen%p&rsm%ef appllcant s intent to follow apphcat1on requlrements and dlhgently pursue perm1t
development.—Fh h 3 e—ba

eneomp&ss—th%pfoposed—pfojeet— Speculatlon for—th%pmpos%of thls rule is an 1ntent10n to obtaln a water rrght perrnlt
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to-appropriate-water without the intention of-applying putting the water to beneficial use with reasonable diligence.
Speculation does not prevent an applicant from subsequently selling the-develeped project for a profit or from
making a profit from the use of the water. An application will be found to have not been made in good faith if:

e )
i. The-applicantshall-have legal aceessto-the-propertyln the instance the land necessary to construct

and operate the proposed project is privately owned and not in the applicant’s ownership,-has the applicant does not
have an interest in the land at the time of the application filing or the authority to exercise eminent domain-autherity
to-obtain-such-aceess;-or-in; or ( )

ii. In the 1nstance of a project dlvertlng water from or conveying water across federally owned land-in

form to request access;-and or ey )

1il. The applicant is not in the process of obtaining other permits, licenses, and approvals needed to
construct and operate the project;-and or B3-18-229( )

#iv.  There are-ne obvious impediments that prevent the successful completion of the project.

ey )
d. Ceesiateedetemmipine b ath ot e e lee e Dae sn o otep Uinancial resources—te—eemp{et%the

prejeet._The Director will find an applicant does not 18-22)

——i——An-appheant-will- befound-te have sufficient financial resources; ( )

i. uUpon a showmg that it is not reasonably probable that fundlng is or w111 be avallable for prOJCCt

il Alf the applicant is a governmental entity-will-be-determined-to-havesatisfied-thisrequirementifit

has—the without taxing, bonding, or contracting authority necessary to raise the funds needed to commence and
pursue project construction-in-aceerdanee consistent with the proposed project construction schedule.

64825 )

& Criteriafor-determining-whetherthe project-conthiets—with-the{Local public interest_criteria. The

Director will consider the following;-aleongwith-any-otherfactors-he-findste-be-apprepriate; in determining whether
the project will conflict with the local public interest: 38229 )

i. The direct effect the project will have on-the-eecenemy-of public water resources that are of interest

——#——Theeffeet-the prejeet—will-have—onreereation; including, but not limited to, fish and wildlife
resetrees—i—theloecalarea—affectedby—the propesed—use habitat, aquatic life, recreation, aesthetic beauty,

transportation, navigation, water quality, and the effect of such use on the availability of water for alternative water
uses that might be made within a reasonable time; and ey )

1i. Whether the proposed water use is consistent with Idaho’s policy of securing the maximum use
and benefit from the public water resources. ( )

1il. Although the Director has independent responsibility for the overall assessment and balancing of
factors weighing on the local public interest, the Director will give due regard to expertise of other state and federal
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regulatory agencies charged with assessing individual issues under Subparagraphs 045.01.e.i. and ii., recognizing
that it is not the primary job of the Department to protect all aspects of the health and welfare of Idaho’s citizens and
visitors. ( )

1v. The Director may condition approval of an application on compliance with orders, rules,
requirements, and authorizations issued or to be issued by state and federal regulatory agencies with jurisdiction
over subject matter relevant to the local public interest. ( )

Hiv. AnThe Director will deny an application-which-the Director-determines-will-eonfliet that conflicts

with the local public interest-will-be-denied unless-the Director-determines-that-an-over-riding state-or national-need
existsforthe-prejeet-or-that the project can be approved with conditions to resolve the local public interest conflict

sobbethe e el nblie ntepan B-18229 )
f. Conservation of water resources within the state of Idaho criteria. The application will be
determined contrary to the conservation of water resources if: ( )
1. A diversion rate greater than two hundreths (0.02) cfs per acre is proposed, but is not necessary for
irrigation use; ( )
1. Design, construction, operation techniques, or mechanical equipment will not be employed to
achieve a water use efficiency consistent with contemporary engineering, industry, and regulatory standards; ( )
1ii. A proposed storage facility will exceed a seepage rate of zero point two (0.2) feet per day. This

criterion does not apply if the proposed storage facility will be used as an infiltration basin for ground water
recharge, an excavated pond filled by intercepting ground water, or an impoundment for irrigation use not exceeding

five (5) af of stored water per acre of irrigation; or ( )
1v. The proposed irrigation use is not consistent with the requirements of Section 42-204A. Idaho
Code. ( )
g. In the case where the place of use is outside the watershed or local area where the source of water

originates, the project effect on the local economy or local area criteria. The Director will consider the extent of
adverse effect on the local economy of the watershed or local area within which the source of water for the proposed

use originates. ( )
h. Idaho State Water Plan criteria. The Director will consider whether the proposed diversion and use
of water complies with the Idaho State Water Plan, including plans developed for specific geographic areas. ( )

02. Criteria for Evaluating Whether-a—Propesed-Use an Application for Reallocation of Trust
Water in the Swan Falls Trust Water Area Will Cause a Slgmﬁcant Reductlon—RefereHe% Under Section 42-
203C(1), Idaho Code-and-Subsection025-02b. :
SnakeRiver-waterrights-agreement; The Director will find an apphcatlon for a reallocatlon of trust water w1th1n the
Swan Falls Trust Water Area will cause a significant reduction when the proposed use, individually or cumulatively
with other existing uses and uses reasonably likely to exist within twelve months of the proposed use, would
significantly reduce the amount of trust water available to the user for hydropower generation purposes under a
water right held in trust. The Director will presume an application for-permit-or—a—permit-beingreprocessed; a
reallocation of trust water within the Swan Falls Trust Water Area will-be—presumed-te not cause a significant
reduction if the Director determines that-it-eomplies—with the application meets both the individual and cumulative
tests for evaluating significant reduction-as-previded-in-Subseetions under Paragraphs 045.02.a. and 045.02.b.

3-18-22)( )
a. Individual test-fer-evaluating-significantreduetion._ The Director will presume; ( )

i. A proposed use-will-be-presumed-to-netcause-a-significant reduetionif, when fully developed and
its impact is fully felt,-the-use—wil that individually does not reduce the flow of the Snake River-measured at the

Murphy-Gauge Gage by-net more than two (2) acre-feet per day- does not cause a significant reduction; and  ( )
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ii. An irrigation project of two hundred (200) acres or less diverting water from a source other than
the Snake River or springs directly tributary to the Snake River located-anywhere in the-Snake River Basirabeove

Murphy-Gauge propesingto-use-trast-waterispresamed-to Swan Falls Trust Water Area will not reduce the flow at
Murphy—Gauge Gage by more than two (2) acre-feet per day_and does not cause a significant reduction. Fhe

However, this presumption-ef-this-—seetion is not applicable to-applications—orpermits—to-bereprocessed-whieh an
application the Director determines to be part of a larger development. 38229 )

b. Cumulative test-fer-evaluating significantreduetion.-A The Director will presume a proposed use
will-be-presumed-to-not-cause-a-significant reduetion; meets the cumulative test if the use, when fully developed and

its impact is fully felt and when considered cumulatively with other existing uses and other uses reasonably likely to
exist within twelve (12) months of the proposed use, will not deplete the flow of the Snake River measured at

Murphy-Gauge Gage by more than: ey )

1. Forty thousand (40,000)—aere—feet af per calendar year when considered with all other uses
approved for development of trust water during that calendar year; 318229 )

il. Forty thousand (40,000)-aere—feet af per calendar year using a four (4) year moving average when
considered with all other uses approved for development of trust water during that four (4) year period; and

129 )

1il. Twenty thousand (20,000)-aere—feet af per calendar year from filings approved for reallocation of
trust water-which that meet the criteria of-Subseetion Paragraph 045.02.a. ey )
te—bHepfeeessed—efThe presumptlons in Subsectlon 045 02 Paragraph 045 02 a., and Paragraph 045 02.b. may be
rebutted bV the protestant In rebuttmg the presurnptlons that an apphcatlon—feiLtFust—watermeh—ﬁeeeds—th%ﬂew
At § § i does

not cause a 51gn1ﬁcant reductlon—l-ﬂ—makmg—this—deteme&t}en the Dlrector—wq-l—l may con31der 9—1—8—2—291 )

1. The amount of the reduction in hydropower generation that the proposed use will cause
individually and cumulatively with other uses expected to be developed within twelve (12) months of the proposed
use as compared to the existing hydropower generation output of the affected facility-orfacilities. (3-18-22)( )

ii. The relative importance of the affected hydropower facility—er—faetities to other sources of
electrical power generation available to the holder of the facility-erfaeilities. B18-22 )

1il. The timing of the reduction in hydropower generation both on an annual basis and on a long-term
basis considering the lag time between the beginning of diversion by the proposed use and the resulting reduction in
hydropower generation. (3-18-22)

iv. The effect of the reduction in hydropower generation on the unit cost of hydropower from the
facility-e+faeilities and the average cost of electrical power offered by the facility holder-efthefaeility.

G129 )

v. The terms of contracts, mortgages, or regulatory permits and licenses which require the

hydropower generation facility holder—ef-thehydropewer—generation—faetity to retain the capability to produce

hydroelectric power at a specific level. e )
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03. Criteria for Evaluating Whether an Application for Reallocation of Trust Water in the Swan
Falls Trust Water Area is in the Public Interest Under Section 42-203C(2), Idaho Code. If the Director

determines that-a-prepesed-use an application for reallocation of trust water-held-by—thestatepursnantto-Seetion42-
203B(5);1daheCode; within the Swan Falls Trust Water Area will cause a significant reduction, the Director will

consider the criteria of Section 42-203C(2), Idaho Code, before—acting—on—the—appheation—or—permit—being
Fepiceeessed approving or denvm;, the am)llcatlon %&Dﬁe&eﬁmﬂ—eenﬁdepaﬂd—ba%e%th%r%%beneﬁts—aﬂd

f%SQH-Fe%I—H— The Director will presume an apphcatlon is in the pubhc mterest 1f it proposes a use consistent with
Paragraph 045.03.f. The Director will presume an application is not in the public interest if it proposes a use
consistent with Paragraph 045.03.g. In evaluating the public interest criteria, no single public interest criterion will
be entitled to greater weight than any other public interest criterion. When evaluating the public interest criteria, the

Director will-use-the-follewinesuidelines consider: ey )

a. The-Director—will-consider—the potential benefits, both direct and indirect,-and that the proposed
use would provide to the state and local economy. The economic-appraisal-shall evaluation will be based upon
generally accepted economic analysis procedures which uniformly evaluate the following factors within the state of

Idaho and the county-e+ceunties directly affected by the project: ey )
1. Direct project benefits. (3-18-22)
ii. Indirect benefits including net revenues to the processing, transportation, supply, service, and
government sectors of the economy. e )

#vill.  Indirect project costs, including verifiable costs to government in net lost revenue and increased
regulation costs, verifiable reductions in net revenue resulting from losses to other existing instream uses, and the
increased cost of replacing reduced hydropower generation from unsubordinated hydropower generating facilities.

(3-18-22)

b. TheDirector—will-consider—the economic impact the proposed use would have upon the electric
utility rates in the state of Idaho, and the availability, foreseeability, and cost of alternative energy sources to
ameliorate such impact. These evaluations will include the following considerations: ey )

1. Projections of electrical supply and demand for Idaho and the Pacific Northwest made by the
Bonneville Power Administration and the Northwest Power Planning Council and information available from the
Idaho Public Utilities Commission or from the electric utility from whose water right trust water is being

reallocated. (3-18-22)
ii. The long—term reliability of the substitute source and the cost of alternatives including the
resulting impact on electrical rates. ey )
c. The-Director-will-consider-wWhether the proposed use will promote the family farming tradition

in the state of Idaho. For purposes of this evaluation_the Director will presume the application promotes the family
farming tradition if the total land to be irrigated by the applicant, including currently owned and leased irrigated land
and land proposed to be irrigated in the application and other applications and permits of the applicant, does not
exceed nine hundred sixty (960) acres. For an application proposing to divert water within the service area of a
water delivery organization or to divert water through infrastructure shared by otherwise independent farming
operations, the Director will evaluate this presumption on an individual basis within the relevant service area or
place of use. This presumption may be rebutted by the protestant under Paragraph 040.03.c.ii. If the presumption
above does not apply, the Director will consider whether the proposed use has the following-faetors. characteristics:

G129 )
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L. The farming operation developed or expanded as a result of the application is operated by the
applicant or a member of the applicant’s family (spouse, parents or grandparents, lineal descendants, including those
that are adopted, lineal descendants of parents, and spouse of lineal descendants); ( )

1l. In the event the application is filed in the name of a partnership, one (1) or more of the partners
operates the farming operation; and ( )

1ii. If the application is in the name of a corporation, the number of stockholders does not exceed
fifteen (15) persons, and one (1) or more of the stockholders operates the farming operation unless the application is
filed by an irrigation district, drainage district, canal company, or other entity authorized to appropriate water for
landowners within the district or for stockholders of the company all of whom satisfy the presumption in Paragraph
045.03.c. ( )

fd. TheDirector—willconsider—theprometion—efWhether the proposed project will promote full
economlc and multlple use development of the water resources of the state of Idaho—Jnthisregard;—the-extent-to

812 )
. Promotesing and conformsing with the adopted Idaho State Water Plan; ey )
il. Providesing for coordination of proposed and existing uses of water to maximize the beneficial
use of available water supplies; ! )
ii. Utilizesing technology economically available to enhance water and energy use efficiency;
B3-18-229( )
iv. Providesing multiple use of the water, including multipurpose storage; B3-18-22)( )
V. Allowsing opportunity for reuse of return flows; e )
Vi. Preservesing or enhancesing water quality, fish, wildlife, recreation and aesthetic values; or
Sy )
vii. Providesing supplemental water supplies for existing uses with inadequate supplies.
e )
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ge. TheDirector—will—eonsider—wWhether a proposed—use,—which—ineludes—irrigation; irrigation
development will conform to a staged development policy of up to twenty thousand (20,000) acres per year or eighty

thousand (80,000) acres in any four (4) year period in the-Snake River-drainage-above Murphy-Gauge Swan Falls
Trust Water Area. In applying thisthese criteria, the Director will consider the following: e )

Hi. Twenty thousand (20,000) acres per year or eighty thousand (80,000) acres per four (4) year
period is a four (4) year moving average of Ftwenty thousand (20,000) acres/ per year of permits issued during a
calendar year for irrigation development. If permits for development of less than twenty-thousand (20,000) acres are
issued in a year, additional development in excess of twenty-_thousand (20,000) acres can be permitted in
succeeding years. Likewise, if more than twenty thousand (20,000) acres is permitted in one year (recognizing that a
single large project could exceed twenty thousand (20,000) acres) the permitted development in succeeding years
must be correspondingly less to maintain no greater than a twenty thousand (20,000) acres/ per year average for any

four (4) year period, ! )

iit. The criteria of-Subseetion Paragraph 045.03.ge. applies to multiple-use projects with irrigation as
a principal purpose. Projects which use irrigation as only an incidental purpose, such as the land treatment of waste,
shal will not be included within this policy; and ! )

#vill.  An—The Director may approve an application determined—by—the—Director to be otherwise
approvable but found to exceed the acreage limitations of Paragraph 045.03.e., when considered with other

applications approved for development,may-be-appreved with conditions-previdingfer prescribing the construction
of project works and beneficial use of waterte-be commenced in a future year. e )

erterion (3 12 291
cHteHoh: o ]

adel-lﬂeﬂal—fepfeeessmg— Gage consistent Wlth the Idaho State Water Plan or e )

1i. A state of Idaho-sponsored ground water recharge project that is consistent with the Idaho State
Water Plan; or ( )

1ii. Domestic, commercial, municipal, or industrial use that does not have a maximum consumptive
use of more than two (2) af per day. ( )

1v. The presumptions of Subparagraphs 045.03.f.i. through iii. may be rebutted by the protestant
under Paragraph 040.03.c. In evaluating a proposed rebuttal to these presumptions, the Director may consider the
criteria in Paragraphs 045.03.a. through e. ( )

will presume an application is not in the public interest if it proposes an irrigation-purpeses project diverting water

directly from the Snake River-between Milner Dam-and-SwanFals Dam or from-tributary springs-in-this-reach-are
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e-n-the Atere A e h directly tributary to the Snake
RIVCI in the Swan Falls Trust Water Area Such proposals are presumed to prevent the full economic and multiple
use of water in the Snake River Basin and to adversely affect hydropower availability and electrical energy rates in
the state of Idaho._This presumption may be rebutted by the applicant. In evaluating a rebuttal to this presumption,
the Director may consider the criteria in Paragraphs 045.03.a. through e. B-H8-22)( )

046. - 049. (RESERVED)

050. CONDITIONS OF APPROVAL-RULESH).

01. Issuance of Permits with Conditions. The Director may issue a_permits with conditions to
iensure compliance with; ( )

_a.  theprevisiensof Title 42-Chapter 2, Title 42, Idaho Code, and other-statutory-duties—the-publie

m%erest—aﬂdspee}ﬁeally%emeet applicable laws and statutes; ( )
b. Efficient administration of water rights by priority date; ( )
c. The Idaho State Water Plan as required by Section 42-1734B(4), Idaho Code; ( )
d. tThe criteria of Section 42-203A, Idaho Code-and-to-meet-the; ( )
e. Requirements of Section 42-203B, Idaho Code, including conditions to subordinate a permit for
hydropower generation to all rights to the use of water, other than hydropower, and limit a permit for hydropower
generation to a term in connection with the power project; ( )
f. fRequirements of Section 42-203C, Idaho Code,-te-the-fullest-extentpossible including conditions
to promote efficient use and conservation of-energy-and water:; ey )
g. The intent of agreements entered into by and between the state of Idaho and holders of water
rights for power purposes and the state of Idaho’s obligation to continually review the reallocation of trust water
consistent with Section 42-203, Idaho Code; or ( )
h. The requirement to obtain authorization necessary to access the point of diversion, place of use, or
to convey water across federal land prior to diversion and use of water under the permit. ( )
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072. Voiding Approval of Permit. Permits may be conditioned to authorize the Director to void-the
appreval-of the permit if-he the Director determines that the applicant submitted false or misleading information on

the application or supporting documents. e )

051. -- 054. (RESERVED)

055. MORATORIUMARULE-SS).

01. Applications for Permits. B3-18-22)( )
a. The Director may cease—to—appreve—applieations action on an application or stay further
development of a permit for which the permit holder has not submitted proof of beneficial use in a designated
geographical area upon finding a need to: 38229 )
i. Protect existing water rights; (3-18-22)

ii. IEnsure compliance with-the-previsiens-ef Chapter 2, Title 42, Idaho Code;-and or
182 )
ii. Prevent reduction of flows below a minimum stream flow-whieh-has-been-established held by the
Direetor-or-the- bBoard pursuant to applicable law. (B3-18-22) )
b. Notice of the Director’s action to cease further action on an application-appreval or to stay further
development of a permit will be by: ey )
i. Summary-Order served by certified mail upon the then existing affected applicants_or permit
holder; and ey )
ii. Publication-ef-the-erder for three (3) consecutive weeks in a newspaper-ernewspapers of general
circulation in the area affected. e )
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c. The order of the Director’s action to stay further development of a permit will require a permit

holder to file, within sixty (60) days of order issuance, either; ( )
1. Proof of beneficial use for the extent of diversion and beneficial use accomplished prior to
issuance of the order; or ( )
ii. A response with supporting information demonstrating the permit holder made a substantial
investment, prior to receipt of the order, in project works to divert and beneficially use water under the permit that
merits the granting of additional time to complete all or part of the project. ( )
1ii. Failure to submit proof of beneficial use or a response will result in suspension of further
development of the permit. ( )

ed. Objections to the Director’s action—shatt will be considered—under—the—department’s—adepted
pursuant to IDAPA 37.01.01, “Rules of Procedure of the Idaho Department of Water Resources,” and applicable

law. @-1822) )
o2 Poarmits (21929
02— Permits. (3-18-22)

056. - 999. (RESERVED)
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SUGGESTED IRRIGATION SEASONS

IN IDAHO

50% chance of a 28° frost occurring
before or after the dates given.
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