37.03.08 - WATER APPROPRIATION RULES

000. LEGAL AUTHORITY-RULE-®).
The Director of the Idaho Department of Water Resources adopts these rules under the legal authority-previded-by of
Section 42-1805(8), Idaho Code. 31822 )

001. TITLE AND SCOPE-(RULEL).

01. Title. These rules are titled IDAPA 37.03.08, “Water Appropriation Rules.” (3-18-22)

02. Scope. (3-18-22)
P AN 7

These mles pmwdeset the procedures for 0bta1n1ng4he
right a permit to divert and use unappropnated pubhc waterﬁaweu—a&s ora permlt for a Reallocatlon of Trust Water
within the Swan Falls Trust wWater-previously poweruse-which with
ﬂ}eSE&tc—ef—ldah&aﬂdﬁ%%ubjeet—te{eaHee&ﬁeﬂ Arca.Guideﬁﬂe&ﬂfc—pfeﬂded—fef These rules govern the ﬁlmg and
processing of applications; for permit to appropriate watcraﬂd—eﬂ%eﬂa—af%e%&bhﬁhed—fer—detem&mmg—thc—aeﬁeﬂ%%e
be-taken-by-the Direetor pending on or after the adoption of these rules.

1-42-203D Jdahe-Cod (318 ’)’))

5
1oR—4 D Haane-coae: \Caras)

the-provisions-ofS.
the-provistions o+

002. -- 009. (RESERVED)

010. DEFINITIONS-(RULE10).

S5 i ires; S s:The terms “consumptive use,”
“digital boundary,” “local public interest,” “municipality,” “municipal provider,” “municipal purposes,” “planning
horizon,” “reasonably anticipated future needs,” and “service area” have the meaning given for those terms in Section
42-202B, Idaho Code. The terms “ground water” and “low temperature geothermal resource” have the meaning given
for those terms in Section 42-230, Idaho Code. The term “critical ground water area” has the meaning given for that

2 ” ” <

term in Section 42-233a, Idaho Code. {3-18-22( )

01. Acre-Foot (AFaf). A volume of water sufficient to cover one (1) acre of land one (1) foot deep and
is equal to forty-three thousand five hundred sixty (43,560) cubic feet. 31822 )
duticsandresponsibilitics. { l 2

032. Applicant. The person, corporation, association, ﬁrm governmental ntlty or agency, or other
he_holde q ait_beine_re essed ection de- who mgates an

publlc waters.  (3-18-22)( )
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043. Application
with the dDepartment-en B

TFhe-written—request An application for permit to appropriate water filed
of the state.——— GRI2H( )

054. Board. The Idaho Water Resource Board. (3-18-22)

075. Cubic Foot Per Second (€¥Scfs). A rate of flow approximately equal to four hundred forty-eight
and eight-tenths (448.8) gallons per minute and-alse equals to fifty (50) Idaho miner’s inches. B48-22) )

096. Department. The Idaho Department of Water Resources. (3-18-22)

107. Director. The Director of the Idaho Department of Water Resources_or a Department employee
with authority delegated under Section 42-1701(3). Idaho Code. 3-18-22)( )

08. Generally Described Place of Use. A place of use authorized by an existing water right or permit /{ Formatted: Font: Bold

consist with Sections 42-202, 42-219,42-222, or 42-1411. Idaho Code consisting of a general area or boundary within
which water diverted under the water right or permit is used.

09, Murphy Gage. The United States Geological Survey stream gage station (site identification number /[ Formatted: Font: Bold

13172500) located on the right bank of the Snake River at river mile 456.8, approximately 8.5 miles east-northeast of
Murphy, Idaho and 0.9 miles downstream from the Swan Falls power plant at latitude 43° 15' 17. 33" N, longitude Formatted: Font: Bold

116° 23'26. 30" W, North American Datum of 1983, in the NW % of the NW % of Section 18, T.2S., R.1E.. Boise Formatted: Font: Bold

Meridian, Hydrologic Unit 17050103. ( )

120. Permit-or- Water Right Permit. The water right document issued by the Director authorizing the
diversion and use of unappropriated public waters of the state or-waterheld-int reallocated Trust-by-the-state Water.

GH2H( )

Application is filed in acceptable form unless a different date is set in accordance with applicable law.

3-18-22\( l
A 7.

142. Project Works. A general term—whiek that includes diversion works, conveyance—werks
infrastructure, and any devices-which-may-be used to apply-the water to the intended use. Improvements-which-have
been made as a result of application of water, such as land preparation for cultivation, are not a part of the project
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works. (3-18-22)( )

Reallocation of Trust Water per Section 42-203C(2), Idaho Code. (

J3. Public Interest. The interests that the people of the state of Idaho have in the effects of a proposed Formatted: Font: Bold
)
Formatted: Font: Bold

J4. Reallocation of Trust Water. Appropriation of Trust Water for a use other than hydropower /[ Formatted: Font: Bold

generation to the extent the Water Rights Held in Trust are subordinated to permits issued for such other uses of Water
pursuant to Section 42-203C, Idaho Code. (

165. Subordinated—Water—Right.
sSub_]ect to dlmmlshment or depletlon w1thout compensatlon by—upstrea-m water rights-which-are initiated later in time

(%—1—8—2—2—)()

16. Swan Falls Trust Water Area. The reach of the Snake River extending downstream from Milner
Dam (located in Sections 28 and 29, Township 10 South, Range 21 East, Boise Meridian) to Swan Falls Dam (located
in Section 18, Township 2 South, Range 1 East, Boise Meridian) and all surface and ground water sources tributary
to that reach of the Snake River. The area within which ground water is presently designated tributary to the reach of
the Snake River extending downstream from Milner Dam to Swan Falls Dam is depicted in APPENDIX A. The Swan
Falls Trust Water Area excludes any reach of the Snake River upstream of Milner Dam, any surface or ground water
tributary to the Snake River upstream of Milner Dam, the Snake River downstream of Swan Falls Dam, and any
surface or ground water tributary to the Snake River downstream of Swan Falls Dam. ( )

17. Trust Water. That portion-of an-unsuberdinated-w\Water+ightused in excess of the state established

mrmmum stream ﬂow at the Murphv Gage that was orrgmallv approprrated for hydropower generatlon purposes—wh-leh

4—2—2938(39—161134}9—@9&6 bV the Water Rl,qhts Held In Trust that is made avallable for reallocatron t0 uses other than

hydropower generation to the extent the Water Rights Held in Trust are subordinated to permits issued for such other
uses pursuant to Section 42-203C, Idaho Code. (31822 )

J18. Trust Water Right. A water right acquired pursuant to Sections 42-203B and 42-203C, Idaho Code /[ Formatted: Font: Bold

which diverts water first appropriated under a Water Right Held in Trust. ( )

198. Unappropriated Water. The public waters of the state of Idaho in streams, rivers, lakes, springs.

or ground water-i-exeess-of-that exceeding the amount necessary to satisfy prior water rights-inetadingpriorrights
reserved-byfederalHaw. 22 )

20, Water Right Held in, Trust. A water right used for hydropower generation purposes that is in Formatted: Font: Bold

excess of a minimum stream flow established by state action and is held in trust by the state of Idaho in accordance
with subsection (2) or subsection (3) of Section 42-203B, Idaho Code. The Water Rights Held in Trust for the Swan

Formatted: Font: Bold

Falls Trust Water Area decreed by the Snake River Basin Adjudication are 02-02001A, 02-02001B, 02-02032B, 02- Formatted: Font: Bold

o

02036, 02-02056, 02-02057, 02-02059, 02-02060, 02-02064, 02-02065, 02-04000B, 02-04001B, 02-10135, 36-02013,
36-02018, 36-02026, 37-02128, 37-02471, 37-02472, 37-20709, and 37-20710. ( )

011. — 024. (RESERVED)
025. GENERAL DESCRIPTION OF THE PROCEDURE TO BE USED FOR ALLOCATION-RULE25).
01. Applications to Appropriate Unappropriated Water-and-Water Held-in-Trust -Applications

The Director will process an Application to appropriate unappropriated-water-and-water-held-in-trust-as provided-by
Seetion42-203B(3),Idaho-Code,~will-be-evaluated public waters as described in Section 040, and evaluate them as
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descrlbed in Subsectlon 045.01, using the criteria of Sectlon 42 203A(_), Idaho Code vhichrequires-an nent

02. Applications to Appropriate Water from Seurces Held by State-in-the Swan Falls Trust Water
Area —Appl-teaﬂeas The Director w111 Drocess an ADphcatlon to approprlate water from—seafc—es—eﬂ—wh}eh the—sta%e

i asiderthep ¢ u ¢ ished-in-Seetion ah .SwanFallsTrustWaterArea
as descrlbed in Sectlon 040, and evaluate them as follows (31822 )

a. First, the-prepesed-use-must-be-evaluated Director will evaluate the Application as described in
Subsection 045.01, using the-precedures-and criteria of Section 42-203A(5), Idaho Code. ( )

i. If the Application is seeking unappropriated water within the Swan Falls Trust Water Area rather
than a Reallocation of Trust Water and it satisfies all criteria of Section 42-203A(5), Idaho Code,-are-satisfied; the
appheation Director may—be—appreved approve the Application for unappropriated water. An Application for
unappropriated water within the Swan Falls Trust Water Area must demonstrate the public waters sought for
appropriation exceed the amount necessary to satisfy all prior water rights, including the Water Rights Held in Trust.
S G |

ii. If the appheationApplication does not satisfy the criteria of Section 42-203A(5)-(b);—€;€;-and-e
through (g), Idaho Code, or is found to reduce the water to existing water rights other than-these-held a Water Right
Held in-trust-by-the-state Trust, the-application-will-be-denied Director may deny the Application.
S G |

_iii.  Ifthe apphieationApplication satisfies all criteria of Section 42-203A(5), Idaho Code, except-Section
42-203A{5)a Tdaho-Codebut it is found to reduce the water-held available to a Water Right Held in-trust-by-thestate

Trust, it is seeking Reallocation of Trust Water and the-application—will-be—reviewed Director will review the

Application under-eriteria-efSeetion42-203C Idaho-Code Paragraph 025.02.b. B-18-22)( )
b. Second, the Director will evaluate the Application as described in Subsection 045.02, to determine
whether it would cause a 51gn1ﬁcant reduction under Sectlon 42- 203C(_) Idaho Code—Feqm-Fes—a—éeteﬂﬂmaﬂeﬂ—ef

i If the Application will not cause a significant reduction-wil-net-eeeur under Section 42-203C(1)

the-applieation-may-be-approved Director may approve the Application without-as additional evaluation-efthe-publie
interesteriteria-of Seetion42-203C(2);tdaho-Code. (31822 )

il. If the Application will cause a significant reduction under Section 42-203C(1), Idaho Code, the
Director will review the Application under Paragraph 025.02.c. ( )

c. Third,based-upen—-afinding—of if the Application will cause a significant reduction, the-propesed
use-will-be-evaluated Director will evaluate the Application as described in Subsection 045.03, to determine if the

proposed reduction is in-terms-ef the-publie-interest Public Interest under the criteria of Section 42-203C(2), Idaho
Code. If the Application is in the Public Interest. the Director may approve the Application. If the Application is not
in the Public Interest, the Director may deny the Application. B-18-22)( )

026.-- 02934. (RESERVED)

* Formatted: Section Name TOC2

030—LOCATHONAND NATURE-OF FRUST-WATER-(RUELE36)-
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031,034, (RESERVED)
035. APPLICATION REQUIREMENTS (RULE 35),

01. General Provisions. (3-18-22)

da. All-apphieationAn Appllcatlons—feﬁpemﬂHe—appmpm{%pubhwateFeﬁuﬁpwﬁeﬁeﬁth%M
Idahe-shall must be filed:

i. -60n the form-previded-, which may include attachments, prescribed by the dDepartment entitled
“Application for Permit to Appropriate the Public Waters of the State of Idaho; -and-inelude ( )

il. In accordance with IDAPA 37.01.01. “Rules of Procedure of the Idaho Department of Water
Resources,” Section 053, either on paper, in PDF format, or through the Department’s online filing process; ( )

iii. With the applicable filing fee set forth in Section 42-221A, Idaho Code; and ( )

iv. With all necessary information as described in Subsection 035.03. ( )

b. The filing fees in Section 42-221A, Idaho Code, are based on the total rate (in cfs) or the total storage Formatted: Font: Bold
volume (in af) to be appropriated. Whenever the Application diversion rate and storage volume elements lead to
different filing fees. the higher amount is the applicable filing fee. ( )

L. The Department will determine whether an Application is acceptable for filing under Subsection /[ Formatted: Font: Bold
035.03 or if it requires clarification or correction. (

d. An—application—forpermit—that When an Application is not-eemplete acceptable for filing, as /[Formatted Font: Bold

described in Subsection 035.03, the Department will not-be accepted—forfiting the Application and will-bereturned
along—with-any proceed as directed in Section 42-204(1), Idaho Code. Filing fees-subsaitted for an unacceptabl

Application will be refunded to the-persen—submitiing—the—applieation Applicant if the Application is not timely

clarlﬁed or corrected Ne An unaccented At)ohcatlon does not estabhsh a prlorlty datew-l-l—be—est&bl—tshed—by—aﬂ

an Apghcatlon is accepted for ﬁlmg—by—t-heéepamﬁeﬂt—whieh but requlres clarlﬁcatlon or correctlon of the mformatlon
requlred by Subsectlon 035 03- a D i
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02. Effect of an Application. (3-18-22)

ba. The priority date of an-applicationfor unappropriated-ortrust-water Application is established as of
the time and date the-apphicationis—+eeeived Department receives the Application in-eemplete a form-alens—with

acceptable for filing with the statutory filing fee-in-any—official-office-of-the-department. The priority date of the
apphieation Application remains fixed unless changed by an action of the Director in accordance with applicable law.

(B-18-221 )
eb. An-epplicationfor permitto-apprepriate-water Application is not a water right and does not authorize

diversion or use of water until approved by the Director in accordance with-statites the laws in effect at the time the
apphieation Application is approved.
— 322y )

dc. Anapphe&n&s ppllcant s 1nterest 1n an—&ppheaﬂm%%emﬂ&&appmpﬁm&%wa&er ppllcatlon is
personal property. An-assignn a H b i i
%app%&%ﬁe&ﬁled—fe&speeﬁaﬂv&pﬁpeses Applmant may convey (assngn) thelr mterest in an Applmatlon
to another person or entity. The person or entity to whom the Application is conveyed must notify the Department of
the assignment, in writing, within thirty (30) days after the assignment and notify other parties in the contested case if
the Application is protested in accordance with IDAPA 37.01.01, “Rules of Procedure of the Idaho Department of
Water Resources,” Section 202. The Department will not accept an assignment of Application received more than
thirty (30) days after the assignment if the Department issued a decision for the Application.

B3-+8-22)( )

03. Requirements for Applications-te-Be Acceptable for Filing. - 3-18-22)

is acceptable for ﬁhng-by—th%depar&men% if it is f'led in a manner stated in Paragraph 035 01.a. and includes the

following information: G822 )

ia. The-nName and-pesteffice mailing address of the-applicant shall-be listed Applicant. ( )

i If the-application Applicant is-n-the-name-of a corporation, also include the names-and-addresses of
its all directors and officers-shat-be-provided. ( )

ii. If the-apphication Applicant is-filed-by-er-en-behalf-of a partnership, limited liability company, or
joint venture %&apphea&eﬂ—sbaﬂ—pfewd& also include the names and addresses of all members or partners and

designate the name of the managing member or partner, if any. B18-22)( )

#b. The-name-of the-watersSource-seught of water to be appropriated-shall-be listed, ( )

/[ Formatted: Font: Bold

i Identify only one water source unless the Application is for a single interconnected system that will
divert water from more than one source. ( )

ii. For a surface water sources,-the-souree-of watershall-be-identified by include the official geographic
name listed on the-U-S- United States Geological Survey (USGS) Quadrangle map. If the surface water source-has is
not-been named on the USGS Quadrangle map,-it-ean-be described as “unnamed,” but identify the system or river to
which-it the source is tributary-shall- be-identified. If the water source sinks into the ground prior to reaching a tributary

Section 000 Page 7 MWeaver_ 11012022
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named on the USGS Quadrangle map, describe the tributary as “sinks”. If the water source flows into a tributary
named on the USGS Quadrangle map for part of the year and sinks into the ground for the other part of the year.

/[ Formatted: Font: Bold

identify the tributary as the named source on the USGS Quadrangle map. ( )
iii. Forgreuﬂd a water sources undcr thc ;:round surface, 1dcnt1fy the source%hal—l—beh%{ed as ground
more-than-one sourece: ( )
iv. For a low temperature geothermal resource, state how the source will be used primarily for its heat
value and secondarily for its value as water or how the use qualifies for an exemption consistent with Section 42-233
Idaho Code. (3-18-22( )
V. For an Application within the Swan Falls Trust Water Area, state if the application is seeking
unappropriated water or Reallocation of Trust Water. ( )
Hig. FhelLegal description of the point of diversion and place of use-shall-be listed. ( )
i. ~Fhe-Describe the location of the point(s) of diversion and-the place of use-shall-be-deseribed to the

nearest forty (40) acre subdivision ochljS United States Government Lot of the Public Land Survey System.( )

ii. Subdivision names, lot and block numbers, and any name in local common usage for the point of

diversion; or place of use-shall may be included-in-the commentsseection-of the-applieationform. ( )

iii. If irrigation-is-Histed-as-a-purpese-of use is proposed, state the number of acres to be irrigated to the
nearest whole acre in each forty (40) acre subdivision of the place of use except acreage shall be shown to the nearest
one-tenth (0.10) for an Application of less than ten (10) acres-shall-be-listed unless the place of use is a Generally
Described Place of Use for an existing water right or permit. If the Applicant owns an existing water right or permit
that authorizes a Generally Described Place of Use with an established digital boundary, state the name of the
Generally Described Place of Use and include a map depicting the Generally Described Place of Use boundary. (3-

1822 )

wvd, TFhe-gQuantity of water to be diverted-shall-be listed-as-a. ( )
i Include the rate of flow in-eubiefeetpersecond cfs andlor-as-a the volume-te-be-stored of water to
be stored in-aere-feet af per year for each-purpese-of beneficial userequested proposed, using values with a maximum

of three significant figures with no more precision than hundredths for rate and tenths for volume. B3-38-22)( )

vii. Impeoundment(storage)-apphications—shall-shoew-For an Application to store water, the maximum
aere-feetrequirement af per year-whiehshall may not exceed the storage facility capacity-ofthe-impeoundmentstructure

unless the-application-deseribes Application includes a plan of operation for filling the—+eserveir facility more than
once per year. The refill plan may include refills for seepage, evaporation, use from storage, and other purposes the

Applicant intends to replace in the storage facility throughout the year. 31822 )

wiii. Ewvery For an Application to store water in an off-stream storage-impeundment-apphieationshall
shew facility, include a maximum rate of diversion to storage-as—well-as and the total storage volume. Unless the

storage facility is the end use of water, the Application need not include short-term (24-hour or less) storage that
facilitates operation of a water distribution system if the capacity of the storage facility is equal to or less than the
volume of water diverted within 24-hours at the requested diversion rate in combination with existing water rights
utilizing the same system and short-term storage operations will not interfere with existing water rights.  (3-+8-22)(

)

vige. The-nature-of the propesed-bBeneficial use-er-uses of the water-shall-be listed. -While-the purpese

/{ Formatted: Font: Bold

e (

i dDescribed the proposed use of the water. So long as a narrative or other Application material
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describes details of the proposed use, the descrlptlon used in the purpose of use ﬁeld may be in general terms such as
irrigation, industrial, or municipal;-a

beineluded.  (3-1822) )

ii. For a municipal purposes Application, attach a complete “Municipal Water Right Application
Checklist.” The “Municipal Water Right Application Checklist” is a form attachment available from the Department.
( )

iii. For a municipal purposes Application that proposes to appropriate water for reasonably anticipated

future needs, include justification for the service area, planning horizon, population projection, and water demand

within the service area at the end of the planning horizon. Also include a gap analysis showing the existing water right
is insufficient to meet the municipal purposes need at the end of the planning horizon. ( )

iv. For a municipal purposes Application that does not propose to appropriate water for reasonably
anticipated future needs, include a water requirement narrative with a map of the service area, current water needs,
water needs after five years, and any existing plan for assigning the water right to a subdivision homeowners

association or other local entity. ( )
V. For a municipal purposes or multi-domestic use Application where the Applicant intends to sell a

portion of the place of use to an individual parcel or lot owner resulting in different place of use property ownership
before the proof of beneficial use due date, describe the plan the Applicant has to convey the permit, resulting from
Application approval, to the system operator prior to conveying individual parcels or lots. ( )

viif.  ThepPeriod of ea

/‘[ Formatted: Font: Bold

Formatted: Numbered + Level: 1 + Numbering Style: i,

ii, iii, ... + Start at: 1 + Alignment: Left + Aligned at: 0.5"
+ Indent at: 1"

listed—Theperied-of use.
i A period of use must be listed for each beneficial use proposed in the Application. ( )
_il.  fFor irrigation-purpeses—shall use, the period of use must coincide with the annual periods of use
shown-in-Figure-+ in APPENDIX B-(located-atthe-end-of thischapter), unless it can be shown-te-the-satisfaction-of
the-Direetor that a different period of use is necessary. B-18-22)( )
ixg, osed-method-of diversi 1) ntd y All proposed project works for
diverting, d1str1but111g1 and using the water—sha-l-l—be—éeseﬂbed (31822 )

h. Any other water right used at the place of use for the same purpose. Include water right number or

/{ Formatted: Font: Bold

name of the delivery organization, such as a municipal provider, canal company, irrigation district, ditch user
association, or other delivery entity that supplies water for the same use at the Application place of use, if any. Also
state if the Applicant is entitled to distribution of water from the entity’s distribution system, but the entity’s

distribution system is incapable of delivering water to the Application place of use. ( )
A Ownership or other legal access to the point of diversion, place of use. and conveyance system. If

/[ Formatted: Font: Bold

someone other than the Applicant owns the property at the point of diversion, place of use, or conveyance system,

include a description of the arrangement, or proposed arrangement, enabling the Applicant to access the property for
the purposes proposed in the Application. ( )

*j. Fhe-pPeriod of time required for completion of the project works and application of water to-the

/{ Formatted: Font: Bold

propoesed beneficial use-shal-be listed.Fhis While a permit holder may request extensions of the permit development
perlod under Sectlon 42- 204 Idaho Code, the perlod of time-shat stated on an Apphcatlon may not exceed-the-time
five (5) years unless

the Apphcatlon is for mumc1pa1 reasonably ant1c1pated future needs. B-18-22)( )

xik. A-mMap or plat of sufficient scale-(rot-less-than-two(2)-inches-equal-to-one(1-mile) to show the

/{ Formatted: Font: Bold

/{ Formatted: Font: Bold

proposed _project-propesed-shatl-be—ineluded. JPh%map—er—pLa{—shaH—&grerﬁh—ﬂ%legal—deseﬂpﬁeﬁsﬁaﬁd—e%her
iformationshown-on-the-apphication.

Section 000 Page 9 MWeaver_ 11012022




*Hl. Fheapphicationtformshal-besicned by-theappheanttisted-ontheapphieation-Applicant signature /{ Formatted: Font: Bold

or evidence-must-be-submitted to show that the signatory has authority to sign the applicationApplication.
( )

_i. An-appheationFor an Application in more than one (1) name-shal-be-signed—by—, include the
signature of each-applieant Applicant unless “or” connects the names-arejoined-by—oror“andlor2.34822)(_ )

il Applieations-For an Application by a corporations, companies-ery. municipalitiesy, governmental
entity or agency, or other organizations—shall-be-signed-by—, include the signature and title of an officer of the
corporation or company or an elected official of the municipality or an individual authorlzed by the govemmental

entity or agency or other organization to sign the apphieatienApplication.
signature- Alternatively, the Application may be signed by an authorized agent of the Applicant in accordance with

Subparagraph 035.03.Liii. (31822 )
*hviii. 0 0 “powe orney> If the signatory is an

authorized-by agent of the—a-pphe&ﬂt—A—eepy—ef—&heﬁ ppllcant, 1nclude a power of attorney—shal—l—be—mel—uded—\:v&h

the—applieation_or other documentation demonstrating the signatory has legal authority to sign on behalf of the
Applicant. If the signatory is a licensed attorney, power of attorney is not required. B-18-22)( )

agent must amend an Application if the Apphcant intends to change the purpose of use, period of use, point of

diversion, place of use method or locatlon of water diversion, amount of diversion, or make other substantial changes

e{—l—f—&h&n&tu-r%eﬁt-h&us&ls—te—b&eh&aged The Det)artment may clarlfy source or trlbutary names or the 1rrlgat10n

period of use that do not meet Paragraph 035.03.b. and 035.03.f. requirements by documenting the official record

without the Applicant amending the Application. B-18-22)( )
b. An-application—can-be-amended Applicant or the Applicant’s agent may amend an Application to

clarify the name of the source of water but may not-be amended an Application to change the source of water. (3-8~
2 )

c. An amendment-whiek that increases the rate of diversion, increases the volume of water diverted
per year-e+the-vehime ofwater depleted, lengthens the period of use, or adds an additional-purpese-ef beneficial use
shalt will result in the Department changing the Application priority-ef-the-applicationfor permit-beingchanged date
to the date the Department received the amended-application-isreceived-by-the-department Application.  (348-22)(
)

d. v Applicant or-his the
Applicant’s agent may amend an ADDllCatlon bv ( )

i. Smkmg each item to be change on the orlglnal—appheaﬂeﬂ—fer—peﬁmﬁ Apphcatlon fonn—w-hleh

&ppheaﬂeﬂ—sha-l-l—be—submted—eﬂ mltlahng and datmg each change
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ii. Filing a new-applieationfor-permit Application form-te-be designated as an amended-application-
Application ; or ( )

iii. Changing an Application electronically via the Department’s online filing process. (3-18-22)( )
e. An-If the amendment increases the total diversion rate or total storage volume requested, the
amended—&ppheaﬂeﬂ—shaﬂ—be—aeeem-p%ed—by pphcatlon must include the additional ﬁhng fee required by Section
42- 221A Idaho Code i the totalbra

rtotal volum f storace reguested— d-and-bv-the f

1;
€rversion-or-totat—voium Hstoragered ISereased—anaoy-the+H

+

f. If the-apphicant’s Applicant’s name or mailing address changes, the-applicant-shall-in—writing
Applicant or the Applicant’s agent must notify the-department Department of the change in writing. (3—3-8-22)( )

036. DELAYED PROCESSING.

An Applicant may request in writing that the Department delay commencement or interrupt processing of the
Applicant’s Application for a period not to exceed one (1) year. The Department may approve the request unless the
delay will injure existing water rights, the Applicant seeks the delay for speculative purposes, or the delay does not
serve the interest of the people of Idaho. The Department may approve a request for delay for a shorter period or upon
conditions and may renew the approval upon written request. ( )

0367.— 039.  (RESERVED)

040. PROCESSING APPLICATIONS-¥

‘ Formatted: Section Name TOC

o Ceneral (3-1R.29)
01 General: 31822
a 1 tad anpli hether for tod_water or frustwat HIRN d-usin

a Unpro appheationsrwhetherfor-unappropriated-water-or-trust-water-will-be-pre using

111 Eactfind h " +f£d d-to-b byv-the Director (3182

Faet g-hearing-if determined-to-be+ y-by-the Director; 18-22)

5 B i - (31822

iy Director H ¢ )
Seetion42- 1701 A Tdaha Cod 1 £ tad: and (2318 9N

v Seetion-421701-AJdaho-Codeshearingif req and ¢

= e b L e

4 Ad nd d- (318 90N
i Advertisement-and-protestperiod; 3+ )
1 Hearin ndlor (318 9
i Hearing-and/or-conference; 34822
111 B t f anplication d-and-additiona formationincludined t
Pepartntentreview-ofappheations—hearingrecord-and rak-tformationtneluding-department
field-review Hdetermined-to-be+ +y-by-the Pirector 34822y
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Ty Pronosed-decision-{unlesswaived byv-nparties): (3-18-22)
raa +FOP! {HHH watrveea tes); T vi

Briefine ororal areumentin d with- the d rt: t’c adonted Ryl £P. dur
Brietn F-ofaargunentin VHR-the-e rtment P Tt -

(3-18-22)
AY
4 Pirector’s-d- tire-ormod noth d-d (318292
= BDireet PHAL HOGHYHE propesea-aects 3

021. Public Notice Requirement. (3-18-22)

a. Applications—forpermit-which-have not-been—advertised Publication of an Application will be in

circulation. (3-18-22)
Statewide For an Application that proposes diversion in excess of ten (10) cfs or one thouW{ Formatted: Font: Bold

(1.000) af, the Department will accomplish statewide circulation—with—respeet-to required by Section 42-203A(2),
Idaho Code,shall-be-obtained by publication of a legal notice at least once each week for two (2) successive weeks

in; ( )

i -+-A newspaper, as defined in Section 60-106, Idaho Code, of general circulation in the county in
which the point of diversion is located; and-by-publication ( )

ii. ofategalnoticeatfeast-oneceeachweekfor-two(2)-sueeessiveweekstat At least one (1) daily
newspaper, as defined in Section 60-107, Idaho Code, published in each of the-department’s Department’s four (4)
administrative regions-and-determined-by that the Director-te-be determines is of general circulation within the
éepaﬁmem—s Department s reglon w1th1n Wthh it is pubhshed ;he—admms&at—we—wgieﬂs—ef—t-he—depaﬁmeﬂt—afe

iii. Upon request, the Department will supply the names of newspapers used for statewide publication

areavatablefronrany-departmentoffice.
R2( )

Section 000 Page 12 MWeaver_ 11012022



bwv-the D+ d (’1 18 ’7’7)

by-the-Director;-and

forthe Direct
causeforthe Directorto-cancel the permit

1, 1 th 1t (31829
\Caras)

c. The Department shall make an Application accepted for filing available on the Department’s website
in accordance with Section 42-203A(3), Idaho Code. ( )

d. Publication in the newspaper in accordance with Section 42-203A(2). Idaho Code constitutes the
official notice of the Application ( )

e. An Application amended pursuant to Paragraph 035.04.a. after publication requires republication.
The Applicant must file the amended Application with the republication fee prescribed in Section 42-221F, Idaho
Code. ( )

f. The Director may deny approval of an Application filed for diversion of ground water in a
designated critical ground water area without publication of the Application if the Director believes that there is
insufficient water available for the proposed water use. ( )

8. If a moratorium order is amended or repealed allowing the Director to continue processing an /[Formatted: Font: Bold

Application previously held without final action by the Director, the Department will republish an Application that
was published prior to being held for the moratorium. The Applicant must pay the republication fee prescribed in
Section 42-221F, Idaho Code prior to the republication. ( )
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h. Failure to pay a required republication fee within thirty (30) days after the Applicant is notified to /[ Formatted: Font: Bold

do so is cause for the Department to void the application, unless a processing delay is approved pursuant to Section

36. ( )
032. Protests, Intervention, Hearings, and Appeals. (3-18-22)
a. Protests: (3-18-22)
i Protests-asainstth alofan 1 on-forpermit t o normait by d-<shall

test tHheapprovarotan ...Fyu atton-torpermt-oragastaperato ...5; PE Shatt

eomply Section 42-203A, Idaho Code governs protests agamst approval of an Appllcatlon The Department will

process any protest in accordance with-th
37.01.01, “Rules of Procedure of the Idaho Deoartment of Water Resources

1n-the-adverti tyg 3
Hm-theadvertasementun thep 213 -

b. A protest may be filed on a form prescribed by the Department or in any other format that includes /{ Formatted: Font: Bold

the same information as the Department’s prescribed form. ( )

C- The Department will not accept a protest or petition to intervene unless the protest or petition to /[ Formatted: Font: Bold

intervene is filed with the statutory filing fee prescribed in Section 42-221L, Idaho Code except any subdivision of
the state, as defined in Section 67-2301, Idaho Code, is exempt from paying filing fees. ( )

d. If a single protest names more than one individual protestant and does not identify a representative /{ Formatted: Font: Bold

the Department will consider the first person listed the spokesperson and primary contact for service of documents for
the group of individuals named as protestants. ( )

& The Department will not consider a general protest (blanket protest) against Applications for a /[Formatted: Font: Bold

particular class of use or from a particular source of water a valid protest. A protest must identify a specific Application
as the matter protested. ( )

043. Burden of Proof. (3-18-22)

a. Burden of proofiis-divided-inte has two (2) parts: first, the burden of-eomingforward-with producing
evidence to present a prima facie case, and second, the ultimate burden of persuasion. B-18-22)( )

fel-lewsFor evaluation of Sectlon 42 203A( 5) Idaho Code criteria for a protested ADphcatlon (3-18-22( )

i The-appheantshallbear Applicant has the initial burden of-eemingforwardwith producing evidence
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for the evaluation of the criteria(a)through(d)of in Sections 42-203A(5)(a) through (d), Idaho Code; and of producing
evidence of which the Applicant is knowledgeable for the evaluation of the criteria in Sections 42-203A(5)(e) through

(). Idaho Code. 3-1+8-22)( )

know rreasonably-can-be-expeeted-to-be knowled ~The protestant-shatt-bear has the initial burden of

producing evidence of which the Drotestant can reasonably be expected to be more cognizant

coming forward-with
than the Applicant for—t-hese—ﬁaetefs—re}e*aﬂt—te—emefm—(e)—ef the evaluatlon of the criteria in Sectlons 42- 203A(5)(_)

through (g), Idaho Code; hich-the prote b

29 )

iii. The applicant has the ultimate burden of persuasion of the criteria in Sections 42-203A(5)(a) through
(g). Idaho Code. ( )

L. For evaluation of Section 42-203C(2), Idaho Code;-and-of demenstrating criteria for a protested Formatted: Font: Bold
Application: ( ) J{

i. The protestant has the initial burden of producing evidence, as outlined in Subsection 045.02, that

the Application will cause a significant reduction, except that the-applicant shall-provide-details Applicant has the
initial burden of producing evidence of the proposed project design, construction,-ané operation-of-the-projeet-, and

directly associated operations—te—aHowthe—impact—of the projeetto—be—evaluated of which the Applicant is
knowledgeable or can reasonably be expected to be knowledgeable. B3-18-22)( )

il. The protestant has the ultlmate burden of persuasion-forthe eriteria-of Seetion42-203 A Idaho Code;
and-the-protestant-has-the-ultimate burden-of per ton-for on whether the Application causes a significant reduction,
as outlined in Subsection 045.02, and whether it meets the Public Interest criteria-ef in Section 42-203C(2), Idaho
Code, as outlined in Subsection 045.03. B-18-22)( )

d. For an unprotested-applications-or permitsto-bereprocessed Application or an Application for which

all protests have been resolved, the Director will evaluate the apphicationApplication, any information-subsaitted filed
pursuant to Subsectlons 040.05-e—, 045 01, 045.02, and 045.03, and information in the files and records of the
d he en aduet Department to determine compliance with-the

&ppfepﬁa&e—emem Sectlons 42 203A( 5) and 42 203C Idaho Code For an unprotested Application or an Application
for which all protests have been resolved, the Applicant has the burden of producing evidence and the ultimate burden

of persuasion on whether the Application satisfies the applicable statutory criteria. B823( )

054. Additional Information Requirements. (3-18-22)

icati i essed;-The Director may require the Applicant
to file any of the addmonal 1nformat10n—fequ-l-x=ed—by—$ubseeﬂeﬂ escrlbed in Paragraphs 040.05.ee. or 040.05.f. if the
official record for the Application does not contain sufficient information to evaluate the applicable criteria in Section
045 and other statutory criteria.-shal-be-submitted-within-thirty(30)-days-after the Director-notifies The Director will

pec1fy the addmonal mformatmn regulred in the 1nformat10n reguest to the—aspphe&m—eh-at—t-he—a-pphea&eﬂ—ekpefm{—ts
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provided-in-Section42-1701A; Idaho-Code Applicant. ( )

b. Unless the Director determines otherwise, information described in Paragraphs 040.05.e. or /[Formatted: Font: Bold

040.05.f. is not required for: B-18-22)( )

i. An Application that seeks to appropriate five (5) cfs or less, or store five hundred (500) af or less of
unappropriated water. ( )

il. An Application that seeks to use water from a source in the Swan Falls Trust Water Area to irrigate
two hundred (200) acres or less or any other use that the Director determines will reduce the flow of the Snake River
measured at the Murphy Gage by two (2) af per day or less. ( )

o Unless the Director determines otherwise, information described in Paragraph 040.05.f. is required /{ Formatted: Font: Bold

for an Application that seeks the use of water from a source in the Swan Falls Trust Water Area for irrigation of more
than two hundred (200) acres or any other use that the Director determines will reduce the flow of the Snake River
measured at the Murphy Gage by more than two (2) af per day. ( )

H d Unless the D1rect0r extends the time for filing
addltlonal mformatlon the Apphcant must ﬁle the addltlonal 1nf0rmat10n w1th1n thlrty (30) days after-notificationby

the Director;-#ay

m—aeeefd-&ﬂee—wﬁh—a&y—pfe—h&afmg—&see¥efy—pfeeeéufes notlﬁes the Aophcant of the addltlonal 1nformat10n
requirements. ( )-Faiture-to-submit

i The Director will only grant an extension of time to file the required additional information if the
Applicant files a written request showing good cause. ( )

il. If the required additional information is not filed within the time-peried allowed-will-be-causefor,
the Director-te may void-as applieatien the Application or-te advance the Application priority-ef-a—permit-being
reprocessed date by the number of days that the information submittal is late. B-18-22)( )

ee. fPh%fel—lewmg—For purposes of evaluatmg the crlterla in Subsectlon 045.01, the Director may request
addltlonal 1nformat10n : .

Hi. Information-shall be-submitted-eoneerningany-Project design, construction,-er operation techniques
shieh-, or mitigation measures that the Applicant will be employeé to eliminate or reduce the impact on other water

rights.  (3-18-22)( )
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e e

il. Informationshall-be submitted-on—the-The proposed project water requirements—ef-thepropesed
prejeet; including, but not limited to, the required diversion rate during the peak use period and the average use period,
the volume to be diverted per year, the period-efyear-that when water is required, and the volume of water that will
be consumptively used per year. (3-18-22)( )

iil. Informationshall-be-submitted-en-the-The quantity of water available from the source applied for,
including; but not limited to,infermation-eoneerning the flow rates for surface water sources available during periods
of peak and average project water demand,—rformation-coneerning the properties of the aquifers—that from which
water is to be taken-frem for ground water sources, and-information-on other sources of supply that may be used to
supplement the-applied-for water source proposed in the Application. {3-18-22( )

federai—er—%atc—ageﬂe}e%Ewdcncc documentmg a possessory 1nterest in the lands necessary for all pro_]ect facﬂltle

and the place of use-er—if including copies of deeds and leases. In the instance of a project diverting water from or
conveying water across land not in the Applicant’s ownership, the Applicant must submit evidence documenting the
Applicant has access or has contacted the landowner to initiate action to obtain the necessary interest, right-of-way
or other arrangement with the landowner prior to development of the permit. If such interest can be obtained by
eminent domain proceedings, the-apphicant Applicant must show that-apprepriate-actions-are beingtaken the Applicant

has authority to exercise eminent domain to obtain the interest.-Applieantsfor-hydropewerusesshall-also-submit

information required-to-demenstrate
)

V. For hydropower use. evidence demonstrating compliance with Sections 42-205 and 42-206, Idaho
Code. 31822 )

Hvi. TFhe-apphicant shall submit-copies-efappheations-Applications for other needed permits, licenses,
and approvals;and-. The Applicant must keep the-department Department apprised of the status of the applications
and any subsequent approvals or denials. B2 )

e%he%ewdeﬂeeEwdencc to show that it is reasonably probable that ﬁnancmg will be avallable to approprlate the water
and apply it to the beneficial use proposed. B2 )

viii. Fhe-apphieant shallsubmitpPlans-and-, specifications-alengwith-, and estimated construction costs

for the project works—Fheplans—shall-be definite enough to allow for determination of project impacts and
implications. B3-18-22)( )

iX. If the Applicant is a governmental entity proposing to use taxing, bonding, or contracting authority

to raise the funds needed to commence and pursue project construction, a plan demonstrating the taxing, bonding, or
contracting authority will be exercised in accordance with the project construction schedule. ( )

2 Letterseﬁeemment eguestmg
comment and any rcspondmg comment on ﬂqe{%ﬁfeeta—e#da&eeﬂ%tmeﬁeﬂ—aﬂé—epem&eﬂ—ef—the proposed project
construction and operation effects from the governing body of the city-and/e+-, county-and-, or tribal reservation within
which the point of diversion and place of use are located;—thetdahoDepartment-of Fish-and-Game;the Idahe
Department-of Envirenmental Quality; and any irrigation district-es, canal company, or similar water delivery entity
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within which the proposed project is located, and from other people or entities in the local area who may be affected

by the proposed water use, as determined by the Director. 3-18-22)( )
Xi. Design, construction, operation techniques, or mechanical equipment that will be employed to
achieve efficiency in conveyance or use of water and to minimize waste. ( )
Xii. Evidence demonstrating compliance with the Idaho State Water Plan. ( )

hf. TFhe-folowing-informationRelative-to-the Publie Interest-Criteria-For purposes of evaluating the

crltcrla of Sectron 42- 203C(—2—) Idaho Code %%ubﬁnﬁed—b}anﬁppheank@eekmg%eaﬂeea&m@#&m&%eﬁfer

huﬂdred—@@@}aere@%ﬂﬂ-bc—}mg&ted%e thc Dlrector may request aﬂyer—al—l—ef addmonal 1nformat10n 1nclud1n;_, but
not limited to the following-infermation-for-anyfiling seeking the reallocation-of trust-water:.  (3-48-22)( )

———i—— I the preject proposes-developmentforIf the project proposes irrigation-purpeses;informationshall
be-submitted-on use, the crop rotation, including-aereages acres under each crop type, for newly developed lands-when

newly-developed. 31822(_ )

i, Information-shall-be-submitted-concerning-the- The number and kinds of jobs-that-will-be created or
eliminated as a direct result of project development including both the project construction and operating phases-ef
the-projeet. If jobs are seasonal, include the-estimated number of months per year of employment-shall-be-submitted.

6-48-22)( )

ivil. For-applieations-orpermits-beingreproeessed-for an Application that proposes appropriating more
than twenty-five (25) cfs, or more than ten thousand (10,000)-A¥ af of storage, or generating more than five (5)
megawatts_of power,-informationshall-be-submitted-conecerning the changes to community services—that—will-be
required during the- project construction and operation phases-ef-the-prejeet including, but not limited to, changes to
schools, roads, housing, public utilities, and public health and safety facilities, if any. 3-18-22)( )

. Informationshall- be-submitted-concerningthe The source of energy for diverting and using water

for the project, the estimated instantaneous demand and total amount of energy that will be used, the efficiency of use,
and energy conservation methods. B2 )

Vi. Information—shall-besubmitted-coneerning—the The location, amount, and quality of return flow

water, and any water conservation features of the-prepesed project.

64829 )

Vid. If the project proposes irrigation-as—a use;:-nformationshallbe submitted-eoneerning the kinship, if
any, of the operator of the land to be irrigated by the project to the-apphieant; Applicant; the location and acreage of
other 1rr1gated lands owned leased or rented by theﬂppheaﬂ% Applicant; ﬂ&e—n&me%—addre@se%&ﬁd—nﬁmbepeﬁshare@

a 5011 survey prepared in accordance w1th the&LS—Serl Natural Resoulees Conservatlon Serv1ce 1rr1ga%ab1e land
classification system;;-ané a schedule for bringing into production the project lands; the name, address, and number

of shares held by each shareholder if the Applicant is a corporation; and evidence of tax-exempt status if the Applicant

is a corporation so claiming. 31822 )
Vii. The availability, foreseeability, and cost of alternative energy sources to ameliorate the economic
impact the proposed use will have on electric utility rates in the state of Idaho. ( )
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041. -- 044. (RESERVED)
045. EVALUATION CRITERIA(RULE45).

01. Criteria for Evaluating-All Applications to Appropriate Water. The Director will use the

following criteria in evaluating whether an applieationApplication to appropriate-unappropriated-wateror-trast water
should be approved, denied, approved for a smaller amount of water. or approved with conditions. (3-18-22)( )

Criteria—tor-determiningwhetherthe prepesed-use—will reduee—the-guantity Reduction of water
available under existing water rights (injury) criteria. A proposed use will be determined to reduce the quantity of
water under an existing water right-{i-einjure-anotherwater richt) if: B-18-22)( )

i The amount of water available under an existing water right will be reduced below the amount
recorded authorized by permit, license, decree, or valid claim or the historical amount beneficially used by the water
right holder-under of such-reeordedrights permit, license, decree, or valid claim, whichever is less-; 2—18-22)( )

il. The holder of an existing water right will be forced to an unreasonable effort or expense to divert

his water for an existing water right. Protection-ofexistinggroundwater richtsare subjeetto-The reasonable pumping

level provisions of Section 42-226, Idaho Code_govern protection of existing ground water rights; or{3-18-22)( )

iii. The quality of the water available-te-the holderofan-existing-waterrightis would be made unusable
forthe-purpeses-ofthe by an existing-user’s water right; and-the-watereannet could not be restored to usable quality
without unreasonable effort or expense. 31822 )

iv. An application that would otherwise be denied because of injury to another water right may be
approved upon conditions—which—wilt that mitigate losses of water-te—the-holder—of for an existing water right, as
determined by the Director. 3-18-22)( )

of If an

existing water rlght is subordlnated%%pm»e#ﬂg%ﬁ—eﬁ%s%&em—whkh—ﬁ%%%—reaﬂeeﬁed to future

beneficial uses which include the Application’s proposed use, the existing subordinated water right cannot be injured.

G129 )

b. Criteria-for determining-whetherthe Sufficiency of water supply-is
criteria. The water supply will be determined to be insufficient for the proposed use 1f water is not avallable for an

adequate time 1nterval in quantmes sufﬁcwnt tomk%da%pmjeekeeeﬂewueaﬂ%feaﬂblﬂéweekbeneﬁ%s%&appheam

aﬂd—fedem%—gevemme&%&ef—we&aiﬁbaﬁdeﬁmem accomphih thc proposcd bcncﬁcml use.
B-18-22)( )

c. Criteria—fordeterminingwhether the-applicationis-madein-goed Good faith criteria. The-eriteria
requiring-that the Directorevaluate evaluation of whether an applieatienApplication is made in good faith or-whether
itis made for delay or speculative purposes requires an analysis of the Applicant’s intentiens-efthe-appheantwith
respeet to%ﬁ%ﬂ&gem&d—dihgeﬂﬁwﬂu&eﬁappheaﬁeﬂ follow Apphcatlon requlrements md dlhgcntly pursue pcrrnlt
development. e reth 2 ronly pass
ﬂ}epfepe@edrpfefeek Speculatlon for%hc—p&fpe@eef this rule isan 1ntent10n to obtam a water rlght pennlt%eﬂappfepﬂa{e

water without the intention of applying the water to beneficial use with reasonable diligence. Speculation does not
prevent an-apphieant Applicant from subsequently selling the-developed project for a profit or from making a profit
from the use of the water. An application will be found to have not been made in good faith if: B-18-22)( )

i The apphcant&ha}}have does not have le gal access to the property necessary to construct and operate
the proposed project; . In the
instance of a project diverting water from or conveying water across landm#&a%eer—tedet%l-ewnepship—h&&med%l-l
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fands suitable for-entry:and not in the Applicant’s ownershm there must be eVldence that the Apphcant mtends to

take action to obtain the necessary interest, right-of-way, or other arrangement with the landowner prior to permit
development for the Director to find the Application is made in good faith. If such interest can be obtained by eminent
domain proceedings, there must evidence that the Applicant has authority to exercise eminent domain to obtain the
interest for the Director to find the Application is made in good faith; B-18-22)( )

il. The applicant is not in the process of obtaining other permits, licenses, and approvals needed to
construct and operate the project; andor ] )

ii. There are-#e obvious impediments that prevent the successful completion of the project. (3-18-22)(

d. Criteria—for-determining-whether the-applicant hassuffieient fFinancial resources-to-complete-the

prejeet criteria. An Applicant will be found to have 3-13-22)

—1—Aﬂ—appheaﬁt—wﬂ-l-b%femad—te—ha¥e sufficient financial resources—upeﬂ ( )

1. Upon a showmg that it is reasonably probable that fundmg is or w111 be avallable for pro_]ect

il. A-If the Applicant is a governmental entity-wit-be-determined-to-have satisfied-this requirementif
it-has with the taxing, bonding, or contracting authority necessary to raise the funds needed to commence and pursue
project construction in accordance with the construction schedule.

Interest crlterla The Dlrector w1ll cons1der the follow1ng—aleﬂg—“%h—&ﬂy—e&}er—€aete¥s—he—ﬁﬂds49—beﬂ%ppfepﬁa%e- in
determining whether the project will conflict with the leealpublie-interestLocal Public Interest:
)

— The direct effect the project will have on public water resources that are of interest to people in the

area directly affected by the proposed water use. including but not limited to, fish and wildlife habitat, aquatic life

recreation,fish-and-wildlife resources-in-the local-area-affected by-the-propesed-use aesthetic beauty, transportation

navigation, and water quality; and BE8-22)( )
il. Whether the greatest possible benefit from the public water resources is achieved by considering the
effect the project will have on the availability of water for alternative uses of water that might be made within a
reasonable time. ( )
iii. Although the Director has independent responsibility for the overall assessment and balancing of

factors weighing on the Local Public Interest, the Director shall give due regard to expertise of other state and federal
regulatory agencies charged with assessing individual issues identified in Subparagraphs 045.01.e.i. and ii.
recognizing that it is into the primary job of the Department to protect the health and welfare of Idaho’s citizens and
visitors. ( )

iv. The Director may condition approval of an Application on compliance with orders, rules

requirements, and authorizations issued or to be issued by state and federal regulatory agencies with jurisdiction over
subject matter relevant to the Local Public Interest. ( )
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iy, An-application-which-the The Director-determines will deny an Application that conflicts with the
loeal-public-interest-will-be-denied Local Public Interest unless-the Director-determines-that-an-over—riding state-or
national-need-exists for the projectorthat the project can be approved with conditions to resolve the conflict with the
loeal-publie-interest Local Public Interest. (31822 )

L Conservation of water resources within the state of Idaho criteria. The Application will be

/{ Formatted: Font: Bold

determined to conflict with the conservations of water resources if: ( )

i. A diversion rate greater than 0.02 cfs per acre is proposed. but is not necessary for irrigation use; (

ii. Design, construction, operation techniques, or mechanical equipment will not be employed to

achieve a water use efficiency consistent with contemporary engineering, industry, and regulatory standards; ( )

iii. A proposed storage facility will exceed a seepage rate of 0.2 feet per day. This criterion does not
apply if the proposed storage facility will be used as an infiltration basin for ground water recharge, an excavated pond

filled by intercepting ground water, or an impoundment for irrigation use not exceeding five (5) af of stored water per
acre of irrigation; or ( )

iv. The place of use of a ground water Application proposes primary irrigation use when it has
appurtenant surface water rights for irrigation purposes or is entitled to distribution of surface water from a water
delivery entity for irrigation purposes and the water delivery entity’s distribution system is capable of delivering water
to the Application place of use. ( )

2. In the case where the place of use is outside the watershed or local area where the source of water

originates, the project effect on the local economy or local area criteria. The Director will consider the extent of
adverse effect on the local economy of the watershed or local area within which the source of water for the proposed

use originates. ( )

h, Compliance with the Idaho State Water Plan criteria. The Director will consider whether the

/[ Formatted: Font: Bold

proposed diversion and use of water complies with the Idaho State Water Plan, including plans developed for specific
geographic areas. ( )

02. Criteria for Evaluating Whether-aProposed-Use-of an Application for Reallocation of Trust
Water in the Swan Falls Trust Water Area Will Cause a Slgnlficant Reductlon under Sectlon 42- 203C( 1), Idaho

The Dlrector will ﬁnd an Apnllcatlon for Reallocatlon of Trust Water within the Swan F alls Trust Water Area w1ll

cause a significant reduction when the proposed use, individually or cumulatively with other existing uses and uses

reasonably likely to exist within twelve months of the proposed use, would significantly reduce the amount of Trust

Water available to the user for hydropower generation purposes under a Water Right Held in Trust. The Director will
presume an Application for Reallocation of Trust Water within the Swan Falls Trust Water Area will-be-presumed-to

not cause a significant reduction if the Director determines-that-it-ecemphies—with the Application meets both the
individual and cumulative tests for evaluating significant reduction as prescribedevided in-Subseetions Paragraphs
045.02.a. and 645-062:D. B3-18-22) )

a. Ind1V1dual test—fer—evaluaﬂﬂg—s&gmﬁeaﬁt—;ed-ae&eﬁ %pfepesed—us&wrﬂ—b%pfes&meé—te—&e{—e&us%a

( )
i A proposed use. when fully developed and its impact fully felt, that individually does not reduce the

flow of the Snake River at the Murphy Gage by more than two (2) af per day does not cause a significant reduction;
( )

ii. An irrigation project of two hundred (200) acres or less-tecated-anywhere-in-the Snake River Basin
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abeve-Murphy-Gauge propesing-to-use-trust-water-is-presumed-to diverting from a source other than the Snake River
or springs directly tributary to the Snake River located in the Swan Falls Trust Water Area will not reduce the flow at
Murphy-Gauge Gage by more than two (2)-aerefeet af per day and does not cause a significant reduction.—Fhe
However, this presumption-efthisseetion is not applicable to-applications-or permits-to-bereprocessed an Application

which the Director determines to be part of a larger development-; B18-22)( )

iil. Domestic, commercial, municipal, and industrial uses do not cause a significant reduction; and _ (

iv. An irrigation project diverting water directly from the Snake River or springs directly tributary to
the Snake River in the Swan Falls Trust Water Area does cause a significant reduction. ( )

b. Cumulative test#er—evam&tmg—%wm-ﬁeam—feéueﬁeﬂ -A The Director will presume a proposed use

s meets the cumulative test if the use, when fully developed and
its 1mpact is fully feltaﬂdwhen cons1dered cumulanvely with other existing uses and other uses reasonably likely to
exist within twelve (12) months of the proposed use, will not deplete the flow of Snake River measured at Murphy

Gauge Gage by more than: 31822 )

i Forty thousand (40,000)-acre—feet af per calendar year when considered with all other uses approved
for development of-trust-water Trust Water during that calendar year; B18-22)( )

il. Forty thousand (40,000)-aere-feet af per calendar year using a four (4) year moving average when
considered with all other uses approved for development of-trust-water Trust Water during that four (4) year period;
and B18-22)( )

iii. Twenty thousand (20,000)-aere—feet af per calendar year from filings approved for-+ealecation
Reallocation of-trust-water Trust Water which meet the criteria of Subseetion Paragraph 045.02.a.  (3-18-22)( )

The presumptlons in Section 02 Paragraph 045.02.a.

and Paragraph 045.02.b. may be rebutted by the protc%tant for a protested application, as outlined in Paragraph
040.03.c. and by the Applicant, for an unprotested application. In rebutting the presumptions that an Application does
not cause a significant reduction—ta-making-this-determination, the Director-witt may consider:

—{3-18-22)( )

i The amount of the reduction in hydropower generation that the proposed use will cause individually
and cumulatively with other uses expected to be developed within twelve (12) months of the proposed use as compared
to the existing hydropower generation output of the affected facility or facilities. (3-18-22)

ii. The relative importance of the affected hydropower facility or facilities to other sources of electrical
power generation available to the holder of the facility or facilities. (3-18-22)

iii. The timing of the reduction in hydropower generation both on an annual basis and on a long-term
basis considering the lag time between the beginning of diversion by the proposed use and the resulting reduction in
hydropower generation. (3-18-22)

iv. The effect of the reduction in hydropower generation on the unit cost of hydropower from the facility
or facilities and the average cost of electrical power offered by the facility holder-ofthefaeility. 31822 )

v. The terms of contracts, mortgages, or regulatory permits and licenses—whieh that require the

hydropower generation facility holder-ef-the-hydropewergeneration—faeility to retain the capability to produce
=122y )

hydroelectric power at a specific level.
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03. Eriteriafor Evaluating-Whether an Application for Reallocation of Trust Water in the Swan

Falls Trust Water Area is in the Public Interest under Section 42- 203C(2). Idaho Code. Ifthe Director determines
that-a an Application for

’/{ Formatted

Formatted

Reallocatlon of Tlust Water wnthm the Swan Falls Trust Water Area will cause a 51gn1ﬁcant reduction, the Director
will consider the criteria of Section 42-203C(2), Idaho Code, before-acting-on approving or denying the-application
er—pemwbemgrepmeessed ppllcatlon %&&P@e@%@kﬁ%@e{md%}d—ba#aﬂe&éﬁelﬁﬂv&beﬂeﬁﬁ%ﬂd—éemmﬁ

5 a ; sotree: The D1rect01
will presume an Application is in the Publlc Interest lf 1t proposes a use consistent wnth Palaglaph 045.03.f. The

Director will presume an Application is not in the Public Interest if it proposes a use consistent with Paragraph
045.03.g. In evaluating the-publie-interest Public Interest criteria,+he no single Public Interest criterion will be entitled
to greater weight than any other Public Interest criterion. When evaluating the Public Interest criteria, the Director

will-use-the-foeHowing-guidelines consider: 3-18-22)( )

a. The-Directorwill-considerthe potential benefits, both direct and indirect.;-and-that the proposed use
would provide to the state and local economy. The economic-appraisal-shalt evaluation will be based upon generally
accepted economic analysis procedures which uniformly evaluate the following factors within the state of Idaho and
the county or counties directly affected by the project:

el )
i Direct project benefits. (3-18-22)
il. Indirect benefits including net revenues to the processing, transportation, supply, service, and
government sectors of the economy. (3-18-22)

ivil. Indirect project costs, including verifiable costs to government in net lost revenue and increased
regulation costs, verifiable reductions in net revenue resulting from losses to other existing instream uses, and the
increased cost of replacing reduced hydropower generation from unsubordinated hydropower generating facilities.

(3-18-22)

b. The-Directorwill-considerthe-impaet-the economic impact the proposed use would have upon the
electric utility rates in the state of Idaho, and the availability, foreseeability, and cost of alternative energy sources to

ameliorate such impact. These evaluations will include the following considerations: B18-22)( )

i Projections of electrical supply and demand for Idaho and the Pacific Northwest made by the
Bonneville Power Administration and the Northwest Power Planning Council and information available from the
Idaho Public Utilities Commission or from the electric utility from whose water right-trustsvater Trust Water is being
reallocated.

GH2H( )

il. The long--term reliability of the substitute source and the cost of alternatives including the resulting
impact on electrical rates. (3-18-22)

c. The Directorwill-considerwhether Whether the proposed use will promote the family farming
tradition in the state of Idaho. For purposes of this evaluation, the Director will-use-the-folowingfactors—(348-22)

———d——H presume the Application promotes the family farming tradition if the total land to be irrigated by
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the-apphicant Applicant, including currently owned and leased irrigated land and land proposed to be irrigated in the
apphieationApplication and other-apphieations Applications and permits of the-applicant Applicant, do not exceed nine
hundred sixty (960) acres. the-applicationwilbbe presumed-to-promote-the-family farming tradition.(3-18-22)

———e—— For _an Application proposing to divert water within the service area of a water delivery
organization or to divert water through infrastructure shared by otherwise independent farming operations, the
Director will evaluate this presumption on an individual basis within the relevant service area or place of use. This
presumption may be rebutted by the protestant, for a protcstcd apphcatlon as outlined i in Para;rlph 040.03.c. and by
the Applicant, for an unprotested Application. If the+ s presumption above does
not-sret apply, the Director will consider-the-extent whether ﬂleappkeaﬂ%eeﬂfefmﬁe proposcd use has the following
characteristics:  (3-18-22)( )

i The farming operation developed or expanded as a result of the applieatienApplication is operated
by the—applieant Applicant or a member of-his the Applicant’s family (spouse, parents or grandparents, lineal
descendants, including those that are adopted, lineal descendants of parents:, and spouse of lineal descendants); (3~

1822 )

ii. In the event the apphieationApplication is filed in the name of a partnership, one or more of the
partners shall-operates the farming operation; and B-18-22) )
iii. If the apphieationApplication is in the name of a corporation, the number of stockholders does not

exceed fifteen (15) persons, and one or more of the stockholders operates the farming operation unless the
appheationApplication is-submitted filed by an irrigation district, drainage district, canal company or other-water entity
authorized to appropriate water for landowners within the district or for stockholders of the company all of whom

shallmeet satisfy the-familyfarming eriteria presumption in Paragraph 045.03.c. 31822 )

fd. TFhe Director Whether the proposed project will-censiderthe-premetion-of promote full economic
and multiple use development of the water resources of the state of Idaho-ta-thisregard, the extentto-which the projeet

propesed-comphies-with-thefoHowingfactors-will-be-considered: 1822 )
i Promotesing and conformsing with the adopted Idaho State Water Plan; 8182 )
ii. Providesing for coordination of proposed and existing uses of water to maximize the beneficial use
of available water supplies; 848223 )
iii. Utilizesing technology economically available to enhance water and energy use efficiency; (3-1+8-
2 )
iv. Providesing multiple uses of the water, including multipurpose storage; 829 )
v. Allowsing opportunity for reuse of return flows; 829 )
Vi. Preservesing or enhancesing water quality, fish, wildlife, recreation, and aesthetic values; or
—BR2HC_ )

Vii. Providesing supplemental water supplies for existing uses with inadequate supplies.(348-22)( )

ge. TFhe Director-will-consider-wWhether a proposed-use;-which-ineludes irrigation; development will
conform to a staged development policy of up to twenty thousand (20,000) acres per year or eighty thousand (80,000)
acres in any four (4) year period in the Snake River drainage above Murphy Gasge. In applying-this these criteria, the
Director will consider the following: B-18-22)( )

i. For purposes of Paragraph 045.03.c., “Abeve above the Murphy gGauge” means the reach of the

Snake RlVerﬂ-Bd between Milner Dam and thc Murphv Ga;,c as well as anyﬂf—ﬁs surface 0r ground water%mﬁes

#em%w&n%Dam#mwhehﬁus%wa&eHﬁe%Heaﬂeea&eé tr 1buta1v to that reach ofthe Snake Rlver
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G2 )

ii. Twenty thousand (20,000) acres per year or eighty thousand (80,000) acres per four (4) year period
is a four (4) year moving average of Fwenty twenty thousand (20,000) acres/ per year of permits issued during a
calendar year for irrigation development. If permits for development of less than twenty- thousand (20,000) acres are
issued in a year, additional development in excess of twenty- thousand (20,000) acres can be permitted in succeeding
years. Likewise, if more than twenty thousand (20,000) acres is permitted in one year (recognizing that a single large
project could exceed twenty thousand (20,000) acres) the permitted development in succeeding years must be
correspondingly less to maintain no greater than a twenty thousand (20,000) acres/ per year average for any four (4)
year period; 3-18-22)( )

iii. The criteria of-Subseetion Paragraph 045.03.g¢. applies to multiple-use projects with irrigation as a
principal purpese use. Projects for which-use irrigation-as is only an incidental-purpese use, such as the land treatment
of waste, shall are not-be included within this policy; and

B3-+8-22)( )

iv. An-apphieatienThe Director may approve an Application determined-by-the Direetor to be otherwise
approvable but found to exceed the acreage limitations of Paragraph 045.03.e., when considered with other

applieations Applications approved for development,-nay-be-approved with conditions-previdinefor prescribing the
construction of project works and beneficial use of water-+e-be commenced in a future year.

i
ertterton:

of Seetion42-203C(2)1daho Code{3-18-22) Gage consistent with the Idaho State Water Plan;
)

ii. A state of Idaho-sponsored ground water recharge project that is consistent with the Idaho State
Water Plan; or ( )

iii. Domestic, commercial, municipal, or industrial use that does not have a maximum consumptive use
of more than two af per day. ( )

iv. The presumptions outlined in Subparagraphs 045.03.g.i. through iii. may be rebutted by the
protestant, for a protested application, as outlined in Paragraph 040.03.c. and by the Applicant, for an unprotested
application. In rebutting these presumptions, the Director may consider the criteria in Paragraphs 045.03.a. through

e. ( )

kg. 5 The Director will presume
an Application is not in thc Public Interest if it proposes an 1rr1;_,at10n prolcct dlvcrtln;_, waterier—}mga&e&pm:pe%es
directly from the Snake River-betweenMilner Dam-and-SwanFalls Dam or from-tributary springs directly tributary
to the Snake River in-thisreach-are the Swan Falls Trust Water Areapresumed-notto-be-in-thepublicinterestas-defined
by-Seetion42-203C tdahe-Code. Such proposals; are presumed to prevent the full economic and multiple use of water
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in the Snake River Basin and to adversely affect hydropower availability and electrical energy rates in the state of
Idaho._This presumption may be rebutted by the protestant, for a protested application, as outlined in Paragraph
040.03.c. and by the Applicant, for an unprotested application. In rebutting this presumption, the Director may
consider the criteria in Paragraphs 045.03.a. through e. B48-22) )

046. - 049. (RESERVED)
050. CONDITIONS OF APPROVAL-RULE 50).

01. Issuance of Permits with Conditions. The Director may issue-permits a Permit with conditions to

insure ensure compliance with-the-provisions-of: ( )

A. Title 42 Chapter 2, Title 42, Idaho Code, and other statutory and regulatory duties;the-publie /[ Formatted: Font: Bold
( )

b. Efficient administration of water rights by priority dates: ( ) /{ Formatted: Font: Bold

C. the-The criteria of Section 42-203A, Idaho Code;: ( ) /[ Formatted: Font: Bold

d. and-to-meettherequirements-The Idaho State Water Plan as required by Section 42-1734B(4) ]dah()J{ Formatted: Font: Bold

Code:  ( )

£ Requirements of Section 42-203C, Idaho Code,-to-thefullest-extent-possible including conditions /[ Formatted: Font: Bold

to promote efficient use and conservation of-enersy-and water:; or ( )

£ The intent of agreements entered into by and between the state of Idaho and holders of water rights /[ Formatted: Font: Bold

for power purposes and the state of Idaho’s obligation to continually review the Reallocation of Trust Water consistent

with Section 42-203, Idaho Code. 318229 )
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072. Voiding Approval of Permit. Permits may be conditioned to authorize the Director to void the
approval of the-permit Permit ifhe the Director determines that the-applieant Applicant submitted false or misleading
information on the-applieation Application or supporting documents. B48-22) )

051. - 054. (RESERVED)

055. MORATORIUMARULELE-S5).

01. Applications-foer Permit or Undeveloped Permits. 31822 )

a. The Director may cease-te-approve-apphieations—for-permit action on Applications or stay further
development of Permits for which the permit holder has not submitted proof of beneficial use in a designated
geographical area upon finding a need to:

GR2H( )
i Protect existing water rights; (3-18-22)
il. Tasure-Ensure compliance with-the-previsions-of Chapter 2, Title 42, Idaho Code;-and or3-1+8-22)(

ii. Prevent reduction of flows below a minimum stream flow—which-has—been—established-by—the
Direetoror held by the-beard Board pursuant to applicable law.

e )

b. Notice of the Director’s action to cease-apphication-approval further action on an Application or stay
further development of a Permit will be by: 31822 )

i Summary-Order served by certified mail upon the then existing affected-apphieants Applicant or
permit holder; and

e )

ii. Publication of the order for three (3) consecutive weeks in a newspaper-e+#newspapers of general
circulation in the area affected.

e )
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. The order of the Director’s action to stay further development of a Permit will require a permit
holder to file, within sixty (60) days of order issuance, either; ( )
i Proof of beneficial use for the extent of diversion and beneficial use accomplished prior to issuance
of the order; or ( )
ii. A response with supporting information demonstrating the permit holder made a substantial
investment, prior to receipt of the order, in facilities to divert and beneficially use water under the Permit that merits
the granting of additional time to complete all or part of the project. ( )
iii. Failure to submit proof of beneficial use or a response will result in suspension of further
development on the entirety of the Permit. ( )

ed. Objections to the Director’s action-shatt will be considered under-the-department’s-adopted IDAPA
37.01.01, “Rules of Procedure of the Idaho Department of Water Resources” and applicable law. — (23-18-22)( )

02 Dnvmh-c (3-1R_292)
Y= CFHHES- \Caras) 7

Asecutive-weeks in-a oF f sener:

lat

errethationi

P dure-and-applicable:

=3 ana-appreaot

056. -- 999, (RESERVED)
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lAPPENDIX A! —| Commented [HA1]: Update Appendix A to comply with
ADA or other Idaho Rule Writer's standards.
[APPENDIX B‘ ——"| Commented [HA2]: Update Appendix A to comply with
ADA or other Idaho Rule Writer's standards.
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SUGGESTED IRRIGATION SEASONS

IN IDAHO
1 A 0 50% chance of a 28° frost occurring
el 2 before or after the dates given.

March 1 - December 1

March 15 - November 15

April 1 - November 1

%
G pgcriaa NY Al 15 - October 15

Township

North

South
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