
Negotiated Rulemaking:  

IDAPA 37.03.01 – Adjudication Rules

Presented by:  Craig L. Saxton, Adjudication Section Manager

Date:  May 16, 2024



Today’s Meeting – Quick Overview

• We are recording the meeting and will publish the 
recordings to the website. https://idwr.idaho.gov/legal-
actions/rules/

• IDWR has prepared a Preliminary Draft Rule or 
“Strawman” available on the website.

• Stakeholders will have an opportunity to provide oral 
comment on the Strawman rule after this presentation.

• Written comments must be submitted by Friday, May 
31, 2024.

• IDWR representatives are participating to answer 
questions.

https://idwr.idaho.gov/legal-actions/rules/
https://idwr.idaho.gov/legal-actions/rules/
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Adjudication Rules

Idaho Code Title 42, Chapter 14 

Adjudication of Water Rights
• Section 42-1409 – Notice of Claim

• Section 42-1414 – Fees for Filing Notice of Claims with the 
Director 



• Signed by Governor in January 2020
https://gov.idaho.gov/wp-
content/uploads/sites/74/2020/01/eo-2020-01.pdf

• Requires all agencies to undertake “zero-base 
regulation” review of all their respective rules over a 
five-year period. 

• 2021 marked the first year of the five-year review 
schedule. 

• “…each agency must publish a notice of proposed 
rulemaking…to repeal the existing rule chapter.”

Executive Order 2020-01 Zero-Base 
Regulation

https://gov.idaho.gov/wp-content/uploads/sites/74/2020/01/eo-2020-01.pdf
https://gov.idaho.gov/wp-content/uploads/sites/74/2020/01/eo-2020-01.pdf


Executive Order 2020-01 Zero-Base 
Regulation
• “An agency wishing to renew a rule chapter…must promulgate a 

new rule…”

– “The agency must perform a retrospective analysis of the 
rule chapter to determine whether the benefits the rule 
intended to achieve are being realized.”

– “…whether [the benefits of the rule] justify the costs of the 
rule,”

– “…whether there are less restrictive alternatives to 
accomplish [the rule’s] benefits.”



Review Negotiated Rulemaking
• Idaho Code § 67-5220 – Notice of Intent to Promulgate Rules – Negotiated Rulemaking 

• (2) The notice of intent to promulgate a rule is intended to facilitate negotiated 
rulemaking, a process in which all interested persons and the agency seek consensus on 
the content of a rule. Agencies shall proceed through such informal rulemaking 
whenever it is feasible to do so in order to improve the substance of proposed rules by 
drawing upon shared information, knowledge, expertise and technical abilities 
possessed by interested persons and to expedite formal rulemaking.

• (3) To facilitate the achievement of the purposes of this section, agencies shall, at a 
minimum:

a. Provide a reasonable period of time for interested persons to respond…;
b. Provide notice of meetings to interested persons who responded…;
c. Upon request, make available to persons attending the meetings all information that is 

considered by the agency in connection with the formulation of the proposed rule…;
d. Consider the recommendations of interested persons concerning the subject of the proposed 

rule;
e. Establish, maintain and timely update the negotiated rulemaking schedule and a list of written 

comments and other documents and information pertinent to the proposed rule and make 
that information available to persons attending the negotiated rulemaking meeting;

f. Prepare a written summary of unresolved issues, key information considered and conclusions 
reached during and as a result of the negotiated rulemaking…



Review Negotiated Rulemaking
• Rule Writer’s Manual: 

https://adminrules.idaho.gov/rulemaking_templates/RuleWriterManual.pdf 

• Negotiated Rulemaking, when determined by the agency to be feasible, “must 
be conducted by the agency with interested parties.”

• Negotiated Rulemaking is “intended to improve the substance of the rule 
through a consensus building process.”

• Negotiated Rulemaking “provides an opportunity for all interested and affected 
persons and the agency to discuss possible changes to the rule and attempt to 
reach a consensus on the proposed amendments…”

• Negotiated Rulemaking “is an informal part of the rulemaking process that 
precedes all formal rulemaking proceedings.”

• Negotiated Rulemaking is a negotiation with “stakeholders [about] the very 
provisions of the rule that they (stakeholders) will be subject to and regulated 
by.”

• Negotiated Rulemaking is an opportunity for stakeholders to “provide input and 
ideas on the changes the agency is considering.”

https://adminrules.idaho.gov/rulemaking_templates/RuleWriterManual.pdf


IDWR/IWRB ZBR Rulemaking Approved 
Five-Year Rulemaking Schedule



IDWR/IWRB ZBR Rulemaking Approved 
Five-Year Rulemaking Schedule



ZBR Rulemaking Timeline – Water 
Appropriation Rules

3/1, DFM Publication Submittal
4/5, NNR*Publication

4/14, 1st Public Mtg. 9/1, Submittal of Proposed Rule
Proof to DFM for Review

2024

2025

Internal Review

Neg. Rulemaking Rule Publications

Proposed Rule Drafting

Legislative Review (Schedule TBD)

Rulemaking Process Key Dates:
• April 23, 2024:  Notice of Rulemaking Publication
• May 16, 2024:  First Public Meeting
• June 18, 2024:  Second Public Meeting
• October 2, 2024:  Proposed Rule Publication (to DFM by 8/30/2024)
• January 1, 2025:  Pending Rule Publication (to DFM by 11/29/2024)









Negotiated Rulemaking Recap - Timeline
• Deadline for written comments in connection with this first 

Strawman is May 31, 2024.
o Submitted to rulesinfo@idwr.Idaho.gov
o Reference the rule chapter:  IDAPA 37.03.01.

• IDWR will create a revised Strawman Rule based on comments and 
distribute it by June 12, 2024.
o May include new content based on comments and internal 

discussion.

• Hold a second public meeting on June 18, 2024.
o Discuss revised strawman and take oral comments.

• Deadline for written comments to 2nd Strawman is July 10, 2024.

• Additional meetings will be scheduled if needed.

• Goal: Publish Proposed Rule in October 2024 Bulletin.

mailto:rulesinfo@idwr.Idaho.gov


Next Steps

1. General questions.

2. Collect Oral Comments.

• IDWR has prepared a Preliminary Draft Rule or 
“Strawman” available on the website. 

• Requires polite and respectful engagement.



Questions?

Craig Saxton, Adjudication Section Manager
Idaho Department of Water Resources
Craig.Saxton@idwr.Idaho.gov
208-287-4916

mailto:Angela.Hansen@idwr.Idaho.gov
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