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Gordon Sylte, Susan Goodrich, John Sylte, and Sylte Ranch Limited Liability Company
(collectively, "Sylte"), by and through their counsel of record, Givens Pursley LLP, !ffid pursuant
to Idaho Code Section 67-5232 and Rule 400 of the Rules of Procedure, ID APA 37.01.01.400, of
the Idaho Department of Water Resources ("IDWR" or "Department"), hereby file this Petition
for Declaratory Ruling ("Petition") requesting an order from the Department: (1) setting aside
and reversing the letter dated September 20, 2016 (the "Instructions") 1 from IDWR's Northern
Regional Manager, Morgan Case, to the Water District 95C ("WD 95C") Watermaster on
grounds that such Instructions are contrary to the existing decree and are not in accordance with
the prior appropriation doctrine as required by Idaho Code Section 42-602; and (2) determining
that the prior appropriation doctrine and the existing decree in WD 95C require delivery of water

1 A copy of the Instructions obtained from IDWR's website for WD 95C is attached hereto as Exhibit A,
and incorporated herein by reference.
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to Sylte's water right no. 95-0734 on a continuous year-round basis irrespective of the amount of
natural tri~utary inflow into Twin Lakes or the application of the futile call doctrine.

BACKGROUND
Following a court trial, on February 22, 1989, First Judicial District Court Judge Richard
Magnuson issued his Memorandum Decision, In the Matter of the General Distribution of the

Rights to the Use of the Surface Waters o/Twin Lakes, Including Tributaries and Outlets, Case
No. 32572 (1 st Jud. Dist. Ct. Feb. 27, 1989) ("Memorandum Decision").2
Among other things, the Memorandum Decision made findings and conclusions with
respect to parties' objections to the Department's January 4, 1985 Proposed Finding of Water

Rights in the Twin Lakes - Rathdrum Creek Drainage Basin ("Proposed Finding") . Judge
Magnuson determined it was necessary to "amend the Director's proposed findings of fact and
proposed conclusions oflaw [in the Proposed Finding] to reflect and effectuate this Court's
determinations regarding No. 95-0734. as set forth in this memorandum decision." Memorandum

Decision at 21 (emphasis added). Accordingly, he instructed the Department to "prepare drafts
of such proposed amendments." Id.
On April 19, 1989, Judge Magnuson issued his Final Decree ("Decree"), 3 in which he
stated that "the Memorandum Decision is adopted as findings of fact and conclusions oflaw ... ,
and is incorporated herein by reference." Decree at 2-3. Judge Magnuson also stated that "[t]he
Memorandum Decision directed IDWR to amend the general findings and conclusions in the
Proposed Finding in accordance with the Memorandum Decision." Decree at 3. He attached a

2

A copy of the Memorandum Decision obtained from IDWR' s website for WD 95C is attached hereto as
Exhibit B, and incorporated herein by reference.
3 A copy of the Decree obtained from IDWR's website for WD 95C is attached hereto as Exhibit C, and
incorporated herein by reference.
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copy of the amended Proposed Finding to the Decree, with insertions underlined and deletions
struck through.
Sylte holds a number of valid water rights recognized in the Decree and Memorandum

Decision, including water right no. 95-0734 diverted from Rathdrum Creek (tributary to sinks),
whose 1875 priority date makes it the most senior priority of all water rights in WD 95C. 4 The

Decree recognizes a number of junior priority water rights held by others with sources of Twin
Lakes and Rathdrum Creek, two of which are storage water rights associated with Twin Lakes:
nos. 95-0973 and 95-0974, which are 1906 priority rights currently held by Twin LakesRathdrum Creek Flood Control District No. 17 and Twin Lakes Improvement Association,

. Iy. s
respective
The Twin Lakes and Rathdrum Creek water system has a unique history and hydrology,
as found by Judge Magnuson in his Memorandum Decision, which is quoted at length here:
Twin Lakes, originally known as Fish Lakes, is a body of water comprised
of two lakes joined by a channel which flows from the upper lake to the lower
lake. Fish Creek is the major tributary feeding Twin Lakes, and there are a
number of smaller tributaries which also feed the lakes, some of which flow into
the Upper Lake and some of which flow into the Lower Lake. Rathdrum Creek is
the only outlet from the lakes, and it begins at the lower end of Twin Lakes and
flows southwesterly to Rathdrum Prairie.
Sometime around the turn of the century, the Spokane Valley Land &
Water Company modified the natural features of the lakes for purposes of making
water available for irrigation use in Rathdrum Prairie. The natural channel
connecting the lakes was widened and deepened, and a dam and outlet structure
was constructed at the lower end of Lower Twin Lake which enabled a portion of
the water stored in Lower Twin Lake to be released downstream to Rathdrum
Creek. The natural condition of Rathdrum Creek was also modified. Originally,
4 Water right no. 95-0734 was decreed to John and Evelyn Sylte. Their son, Gordon Sylte, is the manager
of Sylte Ranch Limited Liability Company, the current claimant of water right no. 95-0734 in the Coeur d'AleneSpokane River Basin Adjudication ("CSRBA").

5

At places in the Decree and Memorandum Decision, Judge Magnuson mistakenly referred to these storage
rights as nos. 95-0974 and 95-0975 . In actuality, the Decree recognized storage water right no. 95-0973 in the name
of the U.S. Bureau of Reclamation; the Bureau subsequently conveyed its interest in the water right to Twin LakesRathdrum Creek Flood Control District No. 17. The Decree also recognized storage water right no. 95-0974 in the
name of Twin Lakes Improvement Association The Decree determined water right no. 95-0975 to be disallowed.
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Rathdrum Creek traveled a distance of approximately 4½ miles downstream from
Lower Twin Lake to a place just south of the town of Rathdrum, where the waters
disappeared into a sink area. This company constructed a ditch which captured
the waters of Rathdrum Creek at the sink and carried them approximately four
additional miles for the irrigation of lands in Rathdrum Prairie.
A portion of the storage made available by construction of the dam and
outlet structure was conveyed by said company to predecessors of the Twin Lakes
Improvement Association on April 5, 1906. The remainder of the storage made
available by construction of the dam and outlet structure, and the company
diversion works, were acquired by East Greenacres Irrigation District by
condemnation in 1921. From that time until 1977, the East Greenacres Irrigation
District controlled the dam.
The water level of Twin Lakes and the vegetation lines around the lakes
were relatively the same, both before and after the construction of the dam. The
primary result the dam had on the water level was to hold the water at a higher
point longer through the summer months ....
Rathdrum Creek is the only natural outlet to Twin Lakes; however, the
parties were not in agreement as to whether the outflow of Lower Twin Lakes
(pre-dam construction) went over the top of the lip of Lower Twin Lakes at its
lowest point, or whether its outlet was under water, surfacing to the top of the
land at [a] lower level to form Rathdrum Creek, or whether it flowed over the top
of the lip during periods of high water only and continued for the rest of the time
underground as a spring.
In any event, before the dam was built the outflow water flowed in
Rathdrum Creek for about four miles downstream to the John Sylte (#95-0734)
place of diversion. Thereafter it flowed into a sink area and went back into the
ground ....
From conflicting evidence, this Court finds it was more probably true than
not that the outlet waters of Twin Lakes flowed over the top of the lip at periods
of high water and through the natural pre-dam obstruction at all times, forming
the source waters of Rathdrum Creek.
This Court finds at the time the John Sylte and Evelyn Sylte Water Right
#95-0734 was created in 1875 there was sufficient direct flow water in Rathdrum
Creek, in its then natural condition, furnished from the water of Twin (Fish)
Lakes, to provide .07 cubic foot per second to the appropriator on a continuous
year-round basis ....
This Court finds the natural state of Rathdrum Creek in 1875 was
definitely not the same as the natural state in 1906 or now, assuming no storage
facilities had ever been built. There have been changes in the area which affect
the inflow into Twin Lakes area and the natural storage of the water therein.
These would include such factors as changes in the climate and changes in the
timber canopy in this drainage basin because of logging operations. - - - In
addition, the natural flow condition of 1875, regarding Water Right #95-0734,
was changed as a result of the construction of the dam and the outlet structure....
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While such natural condition of Rathdrum Creek is found to have existed
in 1875, it is apparent that such condition has not existed on a year-round basis at
all times since the dam and outlet structure were constructed in 1906.
Since 1906, evaporation and seepage from the impounded water of Twin
Lakes sometimes exceed natural tributary inflow to Twin Lakes. At such times,
Twin Lakes is not a significant source of water to Rathdrum Creek, except for
Water Right #95-0734. Therefore, when evaporation and seepage from the
impounded waters of Twin Lakes exceed natural tributary inflow to Twin Lakes,
the Rathdrum Creek appropriators, except for John and Evelyn Sylte, No. 950734, are not entitled to the release of water from Twin Lakes, and the direct flow
appropriators upstream from the outlet at the lower end of Lower Twin Lakes are
entitled to divert the natural tributary inflow to Twin Lakes in accordance with
their priorities.
Memorandum Decision at 9-13.
Following the entry of the Decree, on August 7, 1989, the Department issued an Order
Creating Water District establishing WD 95C. Order Creating Water District (Aug. 7, 1989).
On September 20, 2016, the Manager ofIDWR's Northern Regional Office sent a
letter-the Instructions-to the WD 95C Watermaster6 "[t]o clarify [his] duties as watermaster
and resolve any potential discrepancies between [his] regulation and the legal requirements of
the Decree." Instructions at 1. The letter stated that the Watermaster "must administer water
rights according to these instructions, which are subject to further review and updates by the
Department." Instructions at 3.
The Instructions were issued in response to a letter to IDWR from Mr. Colby Clark
complaining about the Watermaster. Instructions at 1. Based on Mr. Clark's letter, the

6

At the time the Instructions were issued, the WD 95C Watermaster was Laurin Scarcello. Mr. Scarcello
was removed as WD 95C Watermaster after a hearing held in November 2016. See Order on Reconsideration;
Amended Preliminary Order Removing a Watermaster, In the Matter of Clark's Request for Removal ofthe Water
District No. 95C Watermaster, Laurin Scarce/lo, Docket No. C-RWM-2016-001 (served Feb. 2,2017)
(" Watermaster Removal Order"). Susan Goodrich and John Sylte participated in the watermaster removal
proceeding, and have appealed the Watermaster Removal Order on grounds that it included findings, conclusions,
analyses, and interpretations that are contrary to the existing Decree and Memorandum Decision and Idaho's prior
appropriation doctrine that could be interpreted as final determinations as to the proper administration of water
rights in WD 95C- specifically Sylte's water right no. 95-0734.
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Department initiated a proceeding to remove the Watermaster, which resulted in the
Watermaster Removal Order. Watermaster Removal Order at 1.

According to the Department's findings in the Watermaster Removal Order, water users
in WD 95D requested Department guidance on how to administer water rights in WD 95C as far
back as 1994. Watermaster Removal Order at 6 (Finding of Fact No. 14). However, "there is no
record prior to 2016 of the Department offering written guidance to the Watennaster ofWD 95C
regarding how to deliver water in accordance with the Decree." Watermaster Removal Order at
5 (Finding of Fact No. 16). 7
POINTS AND AUTHORITIES

Pursuant to IDAPA 37.01.01.400.0l(c) and 37.01.01.400.02, Sylte sets forth the
following legal and factual contentions in support of this Petition.
Sylte contends that the Instructions violate the Decree and Memorandum Decision and
Idaho's prior appropriation doctrine by limiting the amount of water flow in Rathdrum Creek,
and thus capable of delivery to water right no. 95-0734, to the total natural tributary inflow to
Twin Lakes. Instructions at 2 ,r 5; see also Instructions at 2 ,r 4 (allowing diversion by "direct
flow water rights" up to the amount of total natural tributary inflow) and ,r 6 (similar). Also,
Sylte contends that the Instructions improperly require a futile call determination "[i]f release of
all of the natural tributary inflow does not satisfy delivery of water right no. 95-734 within a 48hour period .... " Instructions at 2 ,r 7.
For the reasons set forth herein, Sylte respectfully requests that the Department issue an
order reversing and setting aside the Instructions, and determining that the Decree and

7

Prior to 2016, the only guidance provided by the Department was a 2002 letter concerning "construction
work involving the channels of natural watercourses," not water rights administration. Amended Order at 6 (Finding
of Fact No. 15).
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Memorandum Decision and Idaho's prior appropriation doctrine require delivery of water to

Sylte's water right no. 95-0734 on a continuous year-round basis irrespective of the amount of
natural tributary inflow into Twin Lakes or the application of futile call doctrine.

I.

IDAHO LAW REQUIRES THAT WATER RIGHTS BE DISTRIBUTED IN WD
ACCORDANCE WITH THE DECREE AND MEMORANDUM DECISION.

95C IN

Idaho Code Section 42-602 requires that the Director, through a watermaster, distribute
water in water districts in accordance with the prior appropriation doctrine. The Idaho Supreme
Court has held that Idaho Code Section 42-602's requirement "means that the Director cannot
distribute water however he pleases at any time in any way; he must follow the law." A & B
Irrigation Dist. v. State ("A&B IV''), 157 Idaho 385,393,336 P.3d 792, 800 (2014).

Except for certain exceptions inapplicable here, "'[t]he decree entered in a general
adjudication shall be conclusive as to the nature and extent of all water rights in the adjudicated
water system."' Idaho Ground Water Assoc. v. Idaho Dep't of Water Res. ("Rangen IF'), 160
Idaho 119,369 P.3d 897,905 (2016) (quoting I.C. § 42-1420(1)).
[T]he Director's duty to administer water according to technical expertise
is governed by water right decrees. The decrees give the Director a quantity he
must provide to each water user in priority. In other words, the decree is a
property right to a certain amount of water: a number that the Director must fill in
priority to that user.
A&B IV, 157 Idaho at 394,336 P.3d at 801.

In WD 95C, the more detailed findings and conclusions in the Memorandum Decision are
necessary to properly implement the Decree. The Decree adopted and incorporated by reference
the Memorandum Decision as the Court's specific findings of fact and conclusions of law.
Decree at 2-3. The amended Proposed Finding attached to the Decree (which Judge Magnuson

called the "general findings and conclusions") reflects the Department's revisions ordered by
Judge Magnuson "to reflect and effectuate this Court's determinations regarding No. 95-0734"
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set forth in the Memorandum Decision. Memorandum Decision at 21. In other words, it would
violate the Decree to administer water, or interpret the amended Proposed Finding,
inconsistently with the Memorandum Decision.
II.

THE MEMORANDUM DECISION AND DECREE REQUIRE DELIVERY OF WATER TO
WATER RIGHT NO. 95-0734 ON A CONTINUOUS YEAR-ROUND BASIS.

A. Water right no. 95-0734 was always satisfied on a continuous year-round
basis when it was created.
The Memorandum Decision and Decree require the delivery of water to water right no.
95-0734 on a continuous year-round basis, which always occurred at the time the right was
appropriated. The Decree states that "[alt the time Water Right No. 95-0734 was created in 1875
there was sufficient direct flow water in Rathdrum Creek, in its then natural condition, furnished
from the water of Twin Lakes, to provide 0.07 cfs to the appropriator on a continuous year-round
basis." Decree at xvii (Finding of Fact No. 20) (underline in original depicting addition to

Proposed Finding). This language was added to the Proposed Finding clearly to "reflect and
effectuate" the nearly identical language on page 11 of the Memorandum Decision.

Memorandum Decision at 21.
The basis for this finding is further explained in the Memorandum Decision. After noting
a disagreement among the parties about the nature of pre-dam flow in Rathdrum Creek, Judge
Magnuson stated:
In any event, before the dam was built the outflow water flowed in
Rathdrum Creek for about four miles downstream to the John Sylte (#95-0734)
place of diversion. Thereafter it flowed into a sink area and went back into the
ground ....
From conflicting evidence, this Court finds it was more probably true than
not that the outlet waters of Twin Lakes flowed over the top of the lip at periods
of high water and through the natural pre-dam obstruction at all times, forming
the source waters of Rathdrum Creek.
This Court finds at the time the John Sylte and Evelyn Sylte W·ater Right
#95-0734 was created in 1875 there was sufficient direct flow water in Rathdrum
Creek, in its then natural condition, furnished from the water of Twin (Fish)
SYLTE'S PETITION FOR DECLARATORY RULING - 8
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Lakes, to provide .07 cubic foot per second to the appropriator on a continuous
year-round basis . . . .
Memorandum Decision at 11 (underlining in original; italics added).

Judge Magnuson further found that "[ a]n appropriator is entitled to maintenance of the
stream conditions substantially as they were at the time the appropriator made his or her
appropriation, if a change in stream conditions would interfere with the proper exercise of the
water right." Decree at xix (Conclusion of Law No. 11). This language was added to the
Proposed Finding clearly to "reflect and effectuate" the nearly identical language on page 13 of

the Memorandum Decision. 8 Memorandum Decision at 21.
Immediately following this statement in the Memorandum Decision, Judge Magnuson
further concluded that:
At the time the appropriation (No. 95-0734) was made in 1875, there was
always water in Rathdrum Creek to serve said water right.
The holders of water right #95-0734 are therefore entitled to waters from
the source of their appropriation on a basis of priority over those storage rights
Nos. 95-0974 and 95-0975. The waters of this basin are to be administered in
such manner as to give effect to such priority.
Memorandum Decision at 13 (emphasis added).

Idaho's prior appropriation doctrine requires that the Department give effect to these
express findings and conclusions in its distribution of water to water right no. 95-0734. A&B IV,
157 Idaho at 393,336 P.3d at 800 (holding that "the Director cannot distribute water however he
pleases at any time in any way; he must follow the law"); id., 157 Idaho at 394,336 P.3d at 801
("[T]he Director's duty to administer water according to technical expertise is governed by water
right decrees. The decrees give the Director a quantity he must provide to each water user in

8 On

page 13 of the Memorandum Decision, Judge Magnuson cited Bennett v. Nourse, 22 Idaho 249, 125 P.
1038 ( 1912), for this rule. Although Bennett 's rule was stated in the context of protecting juniors against harmful
changes by seniors, the Idaho Supreme Court has recognized the same rule protects seniors. Arkoosh v. Big Wood
Canal Co., 48 Idaho 383,238 P. 522, 526-27 (1929).
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priority. In other words, the decree is a property right to a certain amount of water: a number
that the Director must fill in priority to that user."); Rangen II, 160 Idaho 119,369 P.3d at 905
(quoting LC.§ 42-1420(1): "[t]he decree entered in a general adjudication shall be conclusive as
to the nature and extent of all water rights in the adjudicated water system").
In a case involving similar circumstances-i.e. a claim by senior natural flow water right
holders against upstream junior storage right holders- the Idaho Supreme Court held that the
junior upstream storage rights "may be exercised so long as [downstream senior right holders]
have at their head gates, during the irrigation season, the amount of water to which they are
entitled under their appropriations as the same would have naturally flowed in the natural stream
prior to the construction [of the junior's system]." Arkoosh, 48 Idaho 383,238 P. at 526-27
(1929) (Baker, J ., on rehearing). The same result is required here, particularly in light of Judge
Magnuson's express findings and conclusions in the Memorandum Decision.
The Instructions violate the Decree and Memorandum Decision and Idaho's prior
appropriation doctrine by ignoring by Judge Magnuson's express findings that the pre-dam
natural conditions always allowed sufficient direct flow water in Rathdrum Creek, furnished
from the water of Twin Lakes, to provide the full amount of water appropriated under water right
no. 95-0734 on a continuous year-round basis.
B. The water appropriated under the 1906 storage rights was natural lake
storage prior to dam construction.
Judge Magnuson found that construction of the dam and outlet did not actually impound
any more water than Twin Lakes had naturally stored. "The water level of Twin Lakes and the
vegetation lines around the lakes were relatively the same, both before and after the construction
of the dam. The primary result the dam had on the water level was to hold the water at a higher
point longer through the summer months .... " Memorandum Decision at 10. Consistent with
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this finding, the Decree states that all of the water in Twin Lakes is, or was at one time, "the
natural lake storage." Decree at xv-xvi (Finding of Fact No. 10). 9
Consistent with his finding that the dam did not impound more water than naturally had
been held in Twin Lakes, language was deleted from the Proposed Finding's Finding of Fact No.
10 which had stated that the dam and outlet structure "provided the capability to raise the level of
the lakes." Decree at xv. 10
Coupled with his finding that "the outlet waters of Twin Lakes flowed over the top of the
lip at periods of high water and through the natural pre-dam obstruction at all times, forming the
source waters of Rathdrum Creek," the obvious conclusion is that, prior to dam construction,
Twin Lakes was a natural storage facility regulating the flow of water into Rathdrum Creek. In
other words, in 1875, Twin Lakes was just a natural upstream tributary water source to Rathdrum
Creek. By the terms of the Decree and Memorandum Decision, water right no. 95-0734 is not
dependent on manmade storage or natural inflow to Twin Lakes-it is entitled to continuous
year-round outflow from Twin Lakes so it always can be satisfied in the same manner it was
satisfied prior to the appropriation of the 1906 storage water rights.
The Instructions fail to recognize or implement these express findings and conclusions in
the Decree and Memorandum Decision, and therefore must be reversed and set aside.

9 Finding of Fact No. IO in the Decree describes three "blocks" of water in Twin Lakes. The first "block"
of water, which has no associated water right, is "the natural lake storage located between the bottom of the lake and
Staff Gauge height 0.0 feet ...." Decree at xv (Finding of Fact No. IO.a). The second and third "blocks" of water,
which are associated with storage right nos. 95-0974 and 95-0973, also were "at one time part of the natural lake
storage, but [were] made available for appropriation by excavation of the outlet from Lower Twin Lakes," and are
located between Staff Gauge heights 0.0 and 6.4 feet, and between heights 6.4 and 10.4 feet, respectively. Decree at
xv-xvi (Finding ofFact No. 10.b and 10.c).
10 The portion of Finding of Fact No. 10 showing the deleted language is: "Near the turn of the century
Upper Twin Lake was hydraulically connected to Lower Twin Lake by a man-made channel, and a dam and outlet
structure was constructed at the outlet to Lower Twin Lake~ that pro1,rided the oapability to raise the lei,rel of the
lakes." Decree at xv (underlining and strikethrough in original depicting revisions to Proposed Finding) .
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C. Junior water rights and changes to the natural stream conditions cannot
adversely affect the distribution of water to water right no. 95-0734.
Water right no. 95-0734's senior priority makes it "first in time [and] first in right." LC.
§ 42-106. To give effect to this senior priority, it must at all times be satisfied ahead of the 1906

storage water rights. This means that, when the 1906 water rights are "filling" during their
authorized period of November 1 to March 31, they must continue to bypass water sufficient to
satisfy water right no. 95-0734. Likewise, during the rest of the year, sufficient water must
continue to outflow into Rathdrum Creek to satisfy water right no. 95-0734, so as to give effect
to its priority and Judge Magnuson's holding that a water right holder is entitled to maintenance
of the stream conditions substantially as they were when the right was created.
Put another way, while the Decree and Memorandum Decision allow the 1906 storage
water right holders to keep water in Twin Lakes longer than it naturally was held prior to dam
construction, they do not give the right holders prior rights to the water in Twin Lakes as against
the holder of right no. 95-0734. As found by Judge Magnuson, the water stored under the 1906
storage water right is the same water that was naturally held in Twin Lakes prior to the storage
rights' creation, and that water at all times naturally discharged over and through the lakes'
natural outlet and always provided water in Rathdrum Creek to serve water right no. 95-0734 on
a continuous year-round basis. The contrary view effectively would give upstream junior water
rights priority over water right no. 95-0734. As Judge Magnuson put it, "[t]o accept the
[D]epartment's interpretation of the facts as they pertain to the 1875 Sylte water right (#950734), would be to deprive the holders of such right of the use of the water to which they are
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entitled and to which use they have a prior right to those possessing the storage rights."
Memorandum Decision at 14. 11

It bears emphasis that the 1906 storage water rights in Twin Lakes are not like storage
water rights appropriated when an on-stream dam is constructed on a natural stream. In those
cases, the new dam impounds all of the natural flow that previously continued downstream to
senior water right holders. Such on-stream reservoirs must bypass water to satisfy downstream
senior water rights, but only up to the amount of natural flow coming into the reservoir since that
is all of the water that would have flowed to the senior had the dam not been constructed. Thus,
when those kinds of on-stream reservoir storage water rights are in priority, releases to
downstream senior water rights are properly limited to the amount of natural tributary inflow into
the reservoir.
That simply is not the situation here, where the natural conditions of Twin Lakes and
Rathdrum Creek included the impoundment and constant outflow of water to Rathdrum Creek in
amounts sufficient to satisfy water right no. 95-0734 on a continuous year-round basis.
Memorandum Decision at 11. The 1906 storage water rights were appropriated under these

conditions, including the delivery of water to water right no. 95-0734. Those junior rights are
not entitled to store water to the injury of water right no. 95-0734 under the terms of the Decree
and Memorandum Decision, or under Idaho's prior appropriation doctrine.
Idaho's prior appropriation doctrine requires that the Department give effect to Judge
Magnuson's express findings and conclusion in its distribution of water to water right no. 950734. The Instructions fail to do so by limiting releases of water from Twin Lakes into

11

The Department's "interpretation of the facts" in this quote presumably is a reference to the original
findings of fact and conclusions oflaw in the Proposed Finding. In his Memorandum Decision, Judge Magnuson
clearly intended to amend those findings and conclusions so that junior water rights and changed stream conditions
would not prevent the satisfaction of water right no. 95-0734 on a continuous year-round basis.
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Rathdrum Creek to the natural tributary inflow which, as explained in the next subsection, is a
consequence of changed stream conditions that the Decree applies to other water rights but not to
water right no. 95-0734.

III.

DELIVERY OF WATER TO WATER RIGHT NO.

95-0734 IS NOT DEPENDENT ON THE

AMOUNT OF TRIBUTARY INFLOW TO TWIN LAKES.

Judge Magnuson found that "the natural flow condition of 1875, regarding Water Right
#95-0734, was changed as a result of the construction of the dam and the outlet structure."
Memorandum Decision at 12. "Since 1906, evaporation and seepage from the impounded waters
of Twin Lakes sometimes exceed natural tributary inflow to Twin Lakes." Memorandum
Decision at 12.
Unlike other water rights recognized in the Decree, however, the exercise of water right
no. 95-0734 is not affected by the evaporation and seepage in Twin Lakes. "[W]hen evaporation
and seepage from the impounded waters of Twin Lakes exceed natural tributary inflow to Twin
Lakes, the Rathdrum Creek appropriators, except for John and Evelyn Sylte, No. 95-0734, are
not entitled to the release of water from Twin Lakes .... " Memorandum Decision at 12-13
(emphasis added); see also Decree at xix (Conclusion of Law No. 14). 12 This conclusion is
consistent with Judge Magnuson's finding that, when evaporation and seepage exceed natural
tributary inflow, "Twin Lakes is not a significant source of water to Rathdrum Creek, except for
Water Right #95-0734." Memorandum Decision at 12 (emphasis added).

12

The Decree's Conclusion of Law No. 14 states:

When seepage and evaporation losses from Twin Lakes exceed the total natural tributary
inflow to Twin Lakes, no water will be released from the lakes to satisfy downstream water rights,
with the exception of Water Right No. 95-0734. When this occurs, Water Right No. 95-0734 and
water rights that divert from Twin Lakes and from the tributaries to Twin Lakes may divert the
natural flow, but not the stored waters, on the basis of water right priority.

Decree at xix (underlining in original depicting addition to Proposed Finding).
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Thus, Judge Magnuson recognized that water right no. 95-0734 is different than all of the
other water rights on the system. Indeed, immediately following his conclusions that the holders
of water right no. 95-0734 are "entitled to waters from the source of their appropriation on a
basis of priority over those storage rights Nos. 95-0974 and 95-0975" and that "[t]he waters of
this basin are to be administered in such manner as to give effect to such priority," Judge
Magnuson concluded that "the rights of all the other Objectors are limited to the natural tributary
inflows to Twin Lakes, less evaporation and seepage from Twin Lakes." Memorandum Decision
at 13 (emphasis added). 13
The Decree and Memorandum Decision also exempt water right no. 95-0734 from any
limitation based on the inflow to Twin Lakes. Judge Magnuson found and concluded that natural
stored water flowed out of Twin Lakes "through the natural pre-dam obstruction at all times,
forming the source waters of Rathdrum Creek," that "there was sufficient direct flow water in
Rathdrum Creek, in its then natural condition, furnished from the water of Twin (Fish) Lakes, to
provide .07 cubic foot per second to the appropriator on a continuous year-round basis, and that
"there was always water in Rathdrum Creek to serve said water right" when it was created.
Memorandum Decision at 11. Nowhere did Judge Magnuson qualify these plain, unambiguous

statements with any language suggesting that the natural pre-dam outflow from Twin Lakes, or
the exercise of water right no. 95-0734, was limited to the natural tributary inflow.
By comparison, Judge Magnuson expressly qualified the exercise of other water rights on
the amount of natural tributary inflow. The Decree states that, aside from the 1906 storage water
rights, "[a]ll other water rights with source of Twin Lakes tributary to Rathdrum Creek are direct
flow water rights and are entitled to divert, on the basis of priority, a combined rate of flow equal

13

The "other Objectors" all claimed priority dates junior to the 1906 storage water rights. See
Memorandum Decision at 5.
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to the inflow to the lakes." Decree at xix (Conclusion of Law No. 12) (emphasis added). 14 By
its express terms, this limitation does not apply to water right no. 95-0734 because its source is
Rathdrum Creek tributary to sinks, and not Twin Lakes tributary to Rathdrum Creek.
Conclusion of Law No. 14 attached to the Decree does not change this. This
Conclusion's first sentence clearly exempts water right no. 95-0734 from its application:
When seepage and evaporation losses from Twin Lakes exceed the total
natural tributary inflow to Twin Lakes, no water will be released from the lakes to
satisfy downstream water rights, with the exception of Water Right No. 95-0734.

Decree at xix (Finding of Fact No. 14) (underlining in original depicting changes to the original
Proposed Finding).
The Conclusion's second sentence also cannot be interpreted as limiting water right no.
95-0734 if it is to be read consistently with the Memorandum Decision. It states:
When this occurs, Water Right No. 95-0734 and water rights that divert
from Twin Lakes and from the tributaries to Twin Lakes may divert the natural
flow, but not the stored waters, on the basis of water right priority.

Decree at xix (Finding of Fact No. 14) (underlining in original depicting changes to the original
Proposed Finding). As already described, the natural flow to which water right no. 95-0734 is
entitled includes all of the natural lake storage in Twin Lakes. To be consistent with the rest of
the Decree and the Memorandum Decision, which mandate outflows sufficient to satisfy water
right no. 95-0734 on a continuous year-round basis, the words "stored waters" must be read to
mean water stored under the 1906 storage water rights, not the natural lake storage to which

14

This Conclusion of Law No . 12 is consistent with the Decree's Finding of Fact No. 12, which states:

Water rights identified herein with the source of Twin Lakes tributary to Rathdrum Creek
are categorized as either storage water rights or direct flow water rights. Only Water Right No.
95-0973 in the name of the BOR, and No. 95-0974 in the name of Twin Lakes Improvement
Association are storage water rights. All other water rights that divert from Twin Lakes are direct
flow water rights. Storage water rights utilize the storage capacity of the lake. Direct flow water
rights utilize the flows passing through the lake and are established on a priority basis.

Decree at xvi (emphasis added).
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water right no. 95-0734 is entitled. In other words, water right no. 95-0734 never diverts "stored
water" even when it diverts water once held in Twin Lakes-it diverts natural lake storage that
supplied Rathdrum Creek's natural flow when the right was created. The contrary conclusioni.e. that water right no. 95-0734 is not entitled to water that once was natural lake storage, and is
instead limited to natural tributary inflow to Twin Lakes-would undermine the many express
findings and conclusions in the Decree and Memorandum Decision providing otherwise.
Accordingly, because the Instructions incorrectly apply natural tributary inflow
limitations to the exercise of water right no. 95-0734, they must be reversed and set aside.
IV.

THE FUTILE CALL PROCEDURE SET FORTH IN THE INSTRUCTIONS VIOLATES THE
DECREE.

The Instructions require a futile call determination "[i]f release of all the natural tributary
inflow does not satisfy delivery of water right no. 95-734 within a 48-hr period." Instructions at
2 ~ 7. This violates the Decree and Memorandum Decision because, as discussed, the delivery of
water to water right no. 95-0734 is not dependent on the amount of inflow to Twin Lakes.
Indeed, since the water in Twin Lakes is the same natural lake storage that formed the source
water of Rathdrum Creek when water right no. 95-0734 was created, the right is subject to a
futile call determination only if all the remaining water available to be discharged from Twin
Lakes would not provide water right no. 95-0734 with a sufficient quantity to apply to beneficial
use.
The Idaho Supreme Court described the futile call doctrine this way:
As a rule, the law of water rights in this state embodies a policy against the
waste of irrigation water. Such policy is not to be construed, however, so as to
permit an upstream junior appropriator to interfere with the water right of a
downstream senior appropriator so long as the water flowing in its natural
channels would reach the point of downstream diversion. We agree that if due to
seepage, evaporation, channel absorption or other conditions beyond the control
of the appropriators the water in the stream will not reach the point of the prior
appropriator in sufficient quantity for him to apply it to beneficial use, then a
SYLTE'S PETITION FOR DECLARATORY RULING - 17
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0
junior appropriator whose diversion point is higher on the stream may divert the
water.
Gilbert v. Smith, 97 Idaho 735,739,552 P.2d 1220, 1224 (1976) (internal citations omitted).

Applying the Gilbert Court's analysis here, the state's policy against waste must not be
construed to permit upstream junior water rights to interfere with water right no. 95-0734 so long
as the water flowing in its natural channels would reach the point of diversion. Sylte is entitled
to have water flow in the natural channels as it did prior to the appropriation of the 1906 storage
water rights- when water flowed "through the natural pre-dam construction at all times, forming
the source waters of Rathdrum Creek, such that "there was sufficient direct flow water in
Rathdrum Creek, in its then natural condition, furnished from the water of Twin (Fish) Lakes, to
provide .07 cubic foot per second to the appropriator [of water right no. 95-0734] on a
continuous year-round basis." Memorandum Decision at 11.
CONCLUSION

Sylte requests the Department issue an order: (1) setting aside and reversing the
Instructions; and (2) determining that Idaho's prior appropriation doctrine and the Decree and
Memorandum Decision require delivery of water to Sylte's water right no. 95-0734 on a

continuous year-round basis irrespective of the amount of natural tributary inflow into Twin
Lakes or the application of the futile call doctrine.
Respectfully submitted this 16th day of February, 2017.
GIVENS PURSLEY LLP

Michael P. Lawrence
Jack W. Relf
Attorneys for Gordon Sylte, Susan Goodrich, John
Sylte, and Sylte Ranch Limited Liability Company
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EXHIBIT A

State of Idaho

DEPARTMENT OF WATER RESOURCES
Northern Region• 7600 N. Mineral Drh·e, Suite 100 • Coeur d'Alene, Idaho 83815-7763
Phone: (208) 762-2800 • Fax: (208) 762-2819 • Website: www.idwr.idaho.gov
C.L. "BUTCH" OTTER

GAR\' SPACKMAN
Dlreclor

September 20, 20 I 6
LAURIN SCARCELLO
22389 N KEVIN RD
RATHDRUM, ID 83814
Re: Watermaster Guidance

Dear Mr. Scarcello:
The Idaho Department of Water Resources ("Department") has received a written complaint from Mr.
Colby Clark, a water right owner in Water District 95C (WO 95C), which includes a formal request for
removal of the watermaster for WD 95C. Idaho Code § 42-605(9) states the following:
The director of the department of water resources may remove any watennaster whenever
such watermaster fails to perform the watermaster's duty, upon complaint in that respect
being made to the director in writing, by one ( I) person owning or having the right to the
use of a water right in such district, which right has been adjudicated or decreed by the
court or is represented by valid permit or license issued by the department of water
resources provided, that upon investigation the director, after a hearing with the other
water users of said district, which shall be held in the district or at some location
convenient to the water users of the district, finds such charge to be true, and the director
may appoint a successor for the unexpired term.

The complaint alleges that you have been releasing storage water from Twin Lakes contrary to the Final

Decree, /11 the Matter of the Ge11eral Determination of tire Rights to tire Use of tire Smface Waters of
Twi11 Lakes, /11cl11ding Tributaries a11d Outlets, Case No. 32572 ( 1st Jud. Dist. Ct. April 20,
I989)("Decree"). To clarify your duties as watermaster and resolve any potential discrepancies between
your regulation and the legal requirements of the Decree, the Department requests that you adhere to the
following instructions:

I) The watermaster shall follow the guidelines set out in the Watermaster Handbook
available online at:
https://www .idwr.idaho.gov/files/districts/2013070 I_Watermaster_Handbook.pdf
2) The watennaster shall administer all diversions from surface water sources tributary to
Twin Lakes and Rathdrum Creek, except springs and diversions for non-irrigation
domestic purposes. See Order Creating Water District, In the Matter of Creati11g Water
District 95-C, Twin !Akes and Swface Tributaries (August 7, I 989).

0
3) Only two water rights (no. 95-974 - Twin Lalces Improvement Association (0 to 6.4 ft)
and no. 95-973 - Flood Control District (6.4-10.4 ft.)) are authorized to store waters in
Twin Lakes. Filling of these storage water rights can occur only November 1 through
March 31 each year. Proposed Findings of Water Rights in the Twin Lakes-Rathdrum
Creek Drainage Basin, In the Matter of the General Determination of the Rights to the
Use of the Surface Waters of Twin Lakes, Including Tributaries and Outlets, Civil Case
No. 32572 (1st Jud. Dist. Ct. Feb. 14, 1985) at 21. The storage water rights do not
authorize release of water for instream purposes. See Decree at Findings of Fact lOb-c,
11, 12; Conclusions of Law 8, 9, 12; Memorandum Decision, In the Matter of the General
Determination of the Rights to the Use of the Surface Waters of Twin Lakes, Including
Tributaries and Outlets, Civil Case No. 32572 (1 11 Jud. Dist. Ct. Feb. 27, 1989)
("Memorandum Decision") at 18-19.
4) From April J to October 3 I of each year, the watermaster will measure the total natural
tributary inflow to Twin Lakes (weekly) and allow diversion of up to that amount by the
direct flow water rights on the basis of water right priority. See Decree al Conclusion of
Law 12.
5) From April J to October 31 each year, when seepage and evaporation losses from Twin
Lakes exceed the total natural tributary inflow to Twin Lalces (as detennined by
decreasing Jake level), no water will be released from the lakes to satisfy Rathdrum Creek
water rights, except for water right no. 95-734. Decree at Conclusions of Law 12, 14;
Memora11d11111 Decision at 12-13. When this occurs, all or a portion of the total natural
tributary inflow to Twin Lakes, as measured by the watermaster, can be released to
satisfy delivery of water right no. 95-734 with 0.07 cfs at the legal point of diversion. If
all of the natural inflow must be released to satisfy water right no. 95-734, the
watermaster shall curtail all junior direct flow water rights. If only a portion of the
inflow is released to satisfy water right no. 95-734, the watermaster shall satisfy water
rights that divert from Twin Lakes and its tributaries using the remainder of the natural
flow, on the basis of water right priority.
6) From April 1 to October 31 of each year, when seepage and evaporation losses from
Twin Lakes do not exceed the total natural tributary inflow (as determined by steady or
increasing lake level), the watermaster shall distribute the total natural tributary inflow to
water rights that divert from Twin Lakes and its tributaries and Rathdrum Creek on the
basis of water right priority. See Decree at Conclusions of Law 12, 14.
7) If release of all of the natural tributary inflow does not satisfy delivery of water right no.
95-734 within a 48-hr period, the watennaster shall consult with the Department's
Northern Regional Manager or designated Department representative, regarding
determination of a futile call with respect to delivery of water right no. 95-734. The
Department's Northern Regional Manager will issue written notice to the watennaster
regarding the futile call determination. A futile call determination will result in nondelivery of water right no. 95-734.
8) With respect to those rights to the use of water from Rathdrum Creek with a priority prior
to April 5, 1906, the unnamed stream that is currently tributary immediately above the
outlet at the lower end of Lower Twin Lake will be administered as if the stream were
tributary to Rathdrum Creek immediately below the outlet. Decree at Conclusion of Law
17. The watennaster shall release up to the inflow of the unnamed stream to satisfy those
rights.

0

0

Water rights that divert 0.2 cfs or more must have Department-approved measurement devices. Decree at
Conclusion of Law 7. The Department will issue an order to those water right holders at the end of the
irrigation season to allow time for installation of the devices before the 2017 irrigation season.
You must administer water rights according to these instructions, which are subject to further review and
updates by the Department In addition, pursuant to Idaho Code § 42-605(9), unless the complaint is
withdrawn, the Department will hold a hearing with other water users of WD 95C to detennine whether
you should be removed as watermaster of WD 95C.
Please let me know if you have any questions.

Mle:- ~
Northern Regional Manager

C:

Colby Clark
WO 95C Advisory Committee
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MEMORANDUM DECISION

)

s:·1','TE er IDAHO,

)

Depart~ent of Water Re~ource&,
Plair, tiff,

)
)
)

,

v.

l

ABBOTr. Knox ~nd Spouse;

)
)

et al.,

)

____________ ____
Def~r.dants.
,

)

)
)

This proceedi~g was brought pursuant to Sect1on 42-1406
Idaho Code for the purpose of adjudicating the rights of the
various users of the surface waters of Twin Lakes, incll•ding its

tributdries and outlets, withir: Koot«!nai County, Idaho.

Thei

Oirector ,,f tne Idaho Department of Water Resources filed his

petition seeking such zdiudication, after ho received petitions
signed by one hundred crnd twenty-two usrrs of wators frl">m Twin

takes.
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Several orders of Joinder were later entered by this Court
and a total of approximately 1,154 landowners and potential water

ri!:?ht claimants were made parties to this adjudicntion
proceedings.

A tot~l of 414 noticas of claims to ~ater rights

were filed before the deadline before filing claims.

An

additional seven c_aims were fil~d after the deadline and were
treated herein as having been timely filed.
This Co,~rt ordered the Departi1lent of Water Resources to

conduc::

.J

survey l\nd

m,1kc

an l':<um.i.nation of the waters of Twin

Lakes, i~cluding the tributari~s and outlets and to p~epare a mar
showing the c,.,urse of the waters, the loci'tion of the diversion
of the water therefrom and the legal subdivisions of the land
which had been irrigated, along with the other uses being made of
the diverted water.

The department was further directed to

prepare a list and/ox show on said map of presen~ users and/or
prior claimants to the wa!er being used, and the location of
t.1~ir uses.
The Department of Water Resources did prepare such report of
water rights. entitled Proposed Finding of Water Rights in the
Twin Lakes-Rathdrum Creek Drainage Liasin which has been filed
with this Court and latC!r amended ir: two inst,3nces .

1'· .~ first

of these amendments udded page 100A, entitlC!d Claiffls Not
Submitted to the Re~ort.

Thd second amendment dcle~ed

OtL

water

right (9~-2002) from the 1o.2por~ (on pages 95 a•\d 1491 \oi_,,h:h w3s

not properly inclurlod ln the ad ~udic,,t io11.
After the Director o( the D0pc:1rtmcnt or Walcl' ltc!.'lourr:us flll'd
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0

its re,ort with the r.ourt, various individuals or groups filed
their objeclions to such report. which w~re respcnded to by the
Director of said department.

These objections wcr.e four in

number:
1.

By John Syltc .rnd £vely!l Sylte, husband and wife;

Gordon Sylte anti Judith Sylte, husband and wife:
and sylte Rnnch, hereinafter referred to an the Syltes.

2.

By Betty Rose Hogan.

3.

By Che~ter A. Park. Diane J. Park, Daniel M. Park,
Cheste: R. Park, Naomi J. Park, Elizabeth Stevens,
Clara i-•ri111mer and Dean A. rrimmer.

4.

By the Rathdrum creek Drainage Association.

Michael J. Newell appeared before this Court as the legal
representative ~fall the aforesaid Objectors.

A. Lynne Krogh-Hampe, Deputy Attorney General, represented the
~epartment of Water Resoorces.
The llnitt:d States by and through its ,1t ti r ·,ey, for

the District of Idaho, had earlier contacted this court on behalf
of its affected agency, as~ claimant in th\s general water
right adjudication.

However, ,he United states tlid not petitic,n to

i~tervene, nor has it been joined as a party by

tr.~

objectors,

and it did not file any objectior.s to the Director's Report,

ln

a memorandum to this Court, the Assistar.t United States Attorney,
Warren S. Derbidge, stated:
"United States fully supports the petition of the
Slate of Idaho in this litigation and perceives
that the interest of judi~ial cco,omy are best
served by the United Stnte!'i rcfr,'linrng from
participating in the trioJ."

• • • • * • • • • • • • • • • • • * • *
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•

•

•

•

•

•

* •

Before thL subscqu~nt trial of this matter. this Court did
enter an Order /,u thurizing Interim Administration of Water Rights
in th~ Twin Lakes Water System on February 2, l98R, pursuant to
Chapter 6, Title 42 of th~ Idaho Code.

* * • * • • •

* • •

*• *

* •

* * • * * * * • * • * • • * • *

Pursuant to Section 42-1412

I.e.,

the Director's Report, the

objections, the responses to objections, notice of claims and any
negntiated agreements between the State nf Idaho and any federal
res~rved water right claimant constitutrd the ple~dings herein.
The! portions of the Director's Report for which no objection was

f.~led were admitted and a-ceptcd by this Court as true facts.
(Sec. 42-1412(91.

This Court conducted a trial without

a

jury on

said objections and issues this memorandum decision ~ettins forth
its determinations.

*

* • * *

* *

*

* • • *

*

* * * • * * * • * * • • * • • * * •

The Objectors in this case submitted fourteen notices of
claim& to water rights of. which twelve were rect'mmended in the
Director's proposed findings, as extracted for the purpose of
setting out the following list.

These twelve water rights are in

the total amount of 6.56 cubic Eeet per seclnd:
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The two claimed water rights which were recommended for
disallowal or p. 98 of the Proposed Findings, were based on
permits which had been cancelled.

None of

stor~ge as a purpose nr the Wdtc~ riqhls.
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claims includert

The first of these water rights (No. 95-0734) has a priority

date nf May 1, 1875.

The other ~leven water rights have priority

dates of May l, 1945 or later.
Th~ points of diversion of all ObJectors are located on
Rathdrum c ··t:ck, which is downstream from the outlet of Lower Twin

Lake.
The Twin Lakes Improvement Association filed a notice of
claim to a water right that included storage in Twin Lakes, which

was re~ommended in the Proposed Findings at p. 21 as Water Right
No. 95-0974.
The

u. s. Dept. of Interior, Bureau of Reclamation

filed a

notice or claim to u water right that included storage in Twin

Lakes, which was recommended in the Proposed Finding at p. 21 as
Water Rjght No, 95-0975.

Each of these two storage rights had a priority date of
March 23, 1906.

The two water rights recommended which include storage were
based on historic use.

Those water rights recommended to the

Rathdrum Creek Objectors were of both types:

historic use rights

and/or statutory rights.

T~e date of priority of statutory w~ter rights related back
to the date ~f posting the required notice or the date of filing

an application with the proper department of the State of Idahc:,.
The date of priority under the storage use ri~ht~ is the date of

appropri~tion of the water to th~ beneficial use.

* • • • • • • • • • • * • * • * • •
MEMORANDUM OECtStON

...

,.

-

-7-

*• • • • * • • * • • •

* •

The Court's analysis of the objections to the proposed
findings of fact and conclusions of law was made more difficult
by

the failure to use precise names, numbers or other specific

designations for each objector.

For exam~le, the name

Syltes is

used throughout the pleadings herein without specific reference
to which of the several claims are referenced, while these
claims are referred to in the Director's Report as standing in
the names of:
John and Evelyn Sylte (#95-0734)
Sylte Ranch, lnc. ( #95-073J)
Sylte Ran-:h, Jnc. ( #95-7604)
Gordon and Judith Sylte (#95-7630)
This Court had great difficulty in understanding what was meant
by

the term "Rathdrum Creek Drainage Association" which

identified in the objection filed on September 14, 1987 as
"comprising of several individual claimants as enumerated in the
proposed findings of water rights in the Twin Lakes - Rathdrum
Creek Drainage Basin".

Recognizing ther·e were hundreds of

individual claimants enumerated in such proposed findings, such
characterization was confusing.

For the purpose ot this opinion,

this Court understands the name Rathdrum Creek Drainage
Association, as used herein, to be a generic term encompassing
all the individual Objectors who had previously filed their
objections her, in, and used for the purpose of amending (or
supplementing) their previously filed objections tu such
findings.

Similarly, this Court understands the term Rathdrum

Creek Water Users to refer to the Objectors, ns this Court is

MEMORANDUM DECISION
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unaware a~y entity by that name having filed an objection herein.

* * * * * *

* * • • * * • * • * * * * *

*

* * * * * * * * * •

Twin Lakes, originally known as Fish r.akes, is a body of
water comprised of two lakes joined by a channel which flows from
the upper lake to the lower lake.

Fish Creek is the major

tributary feeding Twin Lakes, and there are a nuir.ber of smaller
tributaries which also feed the lakes, some of which flow into
the Upper Lake and some of which flow into the Lower Lake.
Rathdrum Creek is the only outlet f.rom the lakes, and it begins
at the lower end of Lower Twin Lakes and flows southwesterJy to
Rathdrum Prairie.
Sometir~ aro~nd the turn of the century, the Spokane Valley

Lane'!

&

Water Company ·nodified the natural features of the lakes

for purposej of making water available for irrigation use in
Rathd~um Prairie.

The na~ural channf

connecting the lakes wcs

widened and deepened, and a dam and outlet structure wa~
constructed at the lower end of Lowe_ T~in Lake which enabled a
portion of the water stored in Lower Tw~n Lake to be released
downstream to Rathdrum Creek.
Creek was also modified.

Th~ natural condition of Rathdrum

Originally, Rathdrum Creek traveled a

distence of approximately 4~ miles downstream from Lower Twin
Lake to a place just south of the town of Rathdrum, where the
waters disappeared int~ a sink area.

This company constructed a

ditch which captured the waters of Rathdrum Creek at the sink ana
carried them approximat~ly four additional miles (or the
irrigation ol lands .n Rdthdrum Prairie.

MEMORANDUM Of-'.<· IS I ON
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A portion of the storage made avDiJ.,ile by construction of
dam and outlet structure was conveyed by said company to
predecessors of the Twin Lakes I~provemcnt Association on April
5, 1906.

The rem~inder of the storage made available by

construr.tion of the dam and outlet i;truc·ture, and the company
diversion works, were acquired by E~st Greenacres Irrigation
District by condemnation in 1921.

From that time until 1977, the

East Greenacres Irrigation District controlled the dam.
The water level of Twin Lake$ and the vegetation lines
around the lakes were relatively ::he same, both before and after the
construction of the dam. The primary result the dam had
on the water level was to hold the water at a higher point lo~ger
through the summer months.
This Court finds all the po!nt$ of diversion of water which
were actually used by the Spok5n~ Valley Land and Water Company

were points of diversion below the City of Rathdrum, and both the
natural and stored water from Twin Lakes was diverted down
Rathdrum Creek past the points of diversion of all the Objectors,
and then diverted to flumes and channels which were constructed
by the irr19ation company.

Rathdrum Creek is the only natural outle~ to Twin LaKes;
however, the parties we~e not in 3greement a~ to whether the
outflow of Lower Twin Lakes (pre-dam ~onstruction) went over the
top of the lip of Lower Twin Lakes at its lowe~t point, or
whether its outlet was under water, surfacing to the top ~f th~

land at

lower level tn form Rathdrum Creek, or, ,,.,he thc-r

MEMORANDUM D~CISION
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t

flowed over the top of the lip during periods of high waler only
and continued (or the rest of the time underground

as a

spring.

In any event, before the dam was built the outflow water
flowc:d in Rathdrum Creek for about four miles downstream to the

J~hn Sylte (#95-0734) place of diversion.

Thereafter it flnwed

into a sink area and went back into the ground.

At an early

date, someone captured lhis wnter. before it flowed back into the
sink, and transportnd it four and one-half miles for use an
ir~igation, thus completing an appropriation.
From confljcting evidence, this Court finds it was more
probably true than not that

th~

outlet waters of Twin Lakes

flowed over the top of the lip during periods of high water and
thro~ the natural pr.e-dam obstruction at all tim&s, forming the
source waters for Rathdrum Creek.
This Court fi~ds at the time the John Sylte and Evelyn Sylte

Water Right 895-0734 was created in 1875 there was sufficient
di~ect flow water in Rathdrum Creek, in its then natural
condition, furnished from the water of Twin (Fish) Lakes, to
provid~ .07 cubic foot per second to the appropriator on a
continuous year-round basis.
This Court was persu~ded in making this finding to a large
extent by the historical testimony and report of David Osterberg.
While not conclusive, it was more significant than other evidence

regarding the n~tural condition of Rathdrum Creek in 1875 and
before :906.
This Court find!i the natural st,Jto oC Rothdn1111 ~-:rr-C'k

MEMORANDUM DECJSTON
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was definitely not the same as the natural state in 1906 or
nuw, assuming no storage facilit~es had ever be~n built.

There

have been changes in the area which affect the inflow into Twin
Lakes areD and the natural storage of the water therein.

These

would include such factors as changes in the climate and changes
in the timber canopy in this drainage basin because ~f lo~ging
operations.

In addition,

the natural flow condition of

1875, regarding Water Right #95-0734, was changed as a r~sult of
the cJnstruction of the dam and the outlet structure.
The case of CertJer v. Buck, 9 Ida. 571, involved a factual
dispute regording ct.anges in conditions in a stream dating from
the ea~ly 1860's until 1904.

The Supreme Court disCU$Sed

conflicting evidence on the subject before concluding the fact
finder might hav~ hPd some difficulty in Arriving at the true
state of facts as to change of such natural conditions.
While such naturc1l condition of Ratr.·J,·um Creek is found to
have existed in 1875,

it j _s apparent that. such condition has not

ex!sted on a year-round ba3is at all time~ ~ince the dam and

outlet structure were constructed in 1906.
Since 1906, evaporation and seopage from the impour.ded
waters of Twin Lakes sometimes exceed nat11:-al tributary inflow to
1',,in Lal<:es.

At such times, Twin Laket, i:; ~,c-:t.

&:1

significant

source of water to Rathdrum Creek, cxrcpt f~,~- ~.; ., tr r P.ight #950734.

Therefore, when evaporation ~nd ~acp~a~ fr~ . the impounded

waters of Twin Lakes ·:?><Ccf.'d natural 1 :·ib11tr1ry 111flc1w tn Twin
LDkcs,

the Hathclr Jin t::rcP.k apprnprJaLorr,, ,,xcc•[H
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John and

Evelyn Sylte, No. 95-0734, are not entitled to the rele~se of
water from Twin Lakes, and the direct flow appropriators upstream
from the outlet at the lower end of Lower Twin Lakes are entitled
to divert the natural tributary inflow tr> Twin Lakes in
accordance with their priorities,
An appcopriator i~ entitled to maintenance of stream
conditions substantially ae they were at the time the
appropriators made their appropriation,

fa change in stream

conditions would result in interference with the proper exercise
of the right.
(1912}.

B~nnett

~

Nourse, 22 Ida. 249, 125 P. 1038

At the time the appropriation (No. 95-0734) was made in

1875, there was always water in Rathdrum Creek to serve said

water right.
The hold~rs of water right #95-0734 are therefore entitled

to waters from the source of their appropriation on a basis of
priority over those storage rights Nos. 95-0974 and 95-0975.

The

waters of this basin are to be administered in such manner as to
give effect to such priority.
This Court concludes the rights o! all the other Objectors
are limited to the natural tributary inflows to Twin Lakes, less

evaporation and seepage from Twin Lakes.
A water right is different from other forms of property
rights in that the water right is a usufructury right.

The

appropriator has the right to divert and make beneficial use of a
portion nf the public waters ot the state. but he does not have a

property right in the corpus of water while it is flowing in a

MEMORANDUM DECISION
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natural watPr source.
38.

~~

City Irrigation~ Stewert, lLJ Ida.

once the appropriator lawfully diverts th~ water form its

natural source to his d:version works, the appropriator does
ber.ome the owner of lhe corpus of the water lawfully divertPd.
The Objectors have maintained there is no independent right
to water stora~e. or to water stored for some future use,
contending that water rights in Idaho are created by
ap~~opriations, and that appropriation requires diversion (except
in certain in~tances).
Storage of spring flows of water for later use is recognized
in Idaho.

Idaho rodP Sec. 42-202,

Storage rights differ from

direct flow right& in that ~ater is impounded and stored for
later use, while waters, subject to direct flow rights, are
diverted for immediate use.
The use of a natural channel to convey stored water after
impoundment is "!.lso statutod 1lly recognized in Idaho.

The water

released downstream from an onstream r~servoir may be commingled
with the water naturally occurrin~ in the stream, and mAy be
reclaimed later.

Sections 42-105, 42-801 and 49-60].

I.e.

To accept the department's interpretation of the facts as
they pertain to the 1875 5ylte water right (#95-0734), would be
to deprive the hold~rs of such water right of the use of the
water ti:l which they arc ,,ntitled and to which usa th~y have a
prior right to those po~sessing the storage rights.
In the Care~~ Reservoir Company~ Strunk case, 39 Ida.
332, the Supreine Cou:-t helri the trial court should have allowed
MEMORANDUM DECISION
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the appellants to show, if they could, that they held a prior
water ri9r.t, that the co1Jlee or wash in question was in fact a

natural ~cream or watercourse, from which they had regularly
rece1'·"•t! Jilter '1ppropr1ated by them, and that respondent had no
r:aht

~

:i

malnta tn

!

ts da~. without letting their water through.

7JP - ~; e va~ rnmanded for retrial in accordance with that
• - r-£.rlt!

nt •

,,~._. ccncludes there are only two storage rights
=-~ ~-:,:JI·_ .-,.:c:

'" n result of this adjudication proceeding,

to-wit:

T~in Luke~ lmprovement Association storage

right brtween 0.0 to 6,4 feet on the staff gauge
19~-097.;):

Bureau of Reclamation's right between 6.4 to 10.4
feet on the staff gauge ( 95-0975),
An appropriator has the right to make a change in the use of
the water so long as no injury results to the rights of other
appropriators.

After 1969, any person seeking to make a change

in the use of water had to apply for and obtain approval of the
proposed change as provided by Section 42-222 I,C,

A change in

use includes a change in the point of diversion, place of use,
period of use, or nature of use.

I.e. 42-222.

The testimony of Mr. George Maddox reached the conclusion
that there were several wells in Twin Lakes area which actually
drew water from Twin Lakes.

It was the Objector5' co,1tention

that nothing in the Director's Report made any referenc~ to any
ground water wells and said Objectors contended this subject must
be addressed by the Director's Report. - - -

MEMORANDUM DECISION
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'
testified in opposition to the Maddox
coneluaions and concluded
the effect of the ground water withdrawals upon surfac~ water
supply were so small as to be both unmeasurable and insignificant.
This Court was persuaded, by a preponderance of the
evidence, that these wells did not have a significant effect upon

the surface water supply, which is the subject of the Director's
Report herein.
This general adjudication of water rights was commenced by
an order of the district court which determined the scope of the
adjudication.

Said order provided for a commencement of an

adjudication of the rights to th~ use of the surface waters of
Twin Lakes - Rathdrum Creel~ Drainage Basin and did not include a
determination of ground water rights, including the elements of
the ground water rights, or matters necessary for administration
of ground water rights.

The Joint Pretrial Statement filed

herein did not include any issue of fact or law as to ground
watP.r, and .it expressly provided that all other issues of law
were abandoned.
Regarding the Rathdrum Creek Drainage Association claim that
they have a vested right in ot.orage rights in Rathdrum Creek, it
is ncted such ~laimants were required to submit a notice of
claim for each water right claimed on a claim form prepared by
the ldaho Department of Water Resources, setting forth e~ch
element of the WBter right claimed.
a timely matter.

Such claims must be filed in

The evidence herein does not disclose any claim

to a water right for storage purposes was submitted by the

MEMORANDUM DECISION

Objectors.

The time for filing such claims in this adjudication

is past.

The Court concludes water stcired by

the

holders of Water

Rights Nos. 95-0974 and 95-0975 is not unappropriated water
subject to appropriation by others.
Further. this Court concludes the Objectors h~ve not
acquired a portion of the water right recommended to the United
States Bure3u of Reclamation by adverse possession.

The burden of

proof is ~n the claimant of the water right to establish the
elements of adverse possession, and the extent and amount of use
by clear and convincing evidence.
Loosli~ Heseman, 6u Ida. 469.

Gilbert~ Smith, 97 Ida. 735;
sears~ Berryman, 101 Ida. 843.

In order to establish a water right based on adverse
possession, it is necessary to prove by clear and convincing
evidence the adverse use for a period of five years where the use
is ~pe~. hostile, ~xclusive, continuous and under claim of
rig~t.

tt must be shown the adverse claimant's use of water

~eprived the appropria.or of water at times when the appropriator
actual needed the water.

~..!..!.:.Berryman, 101 Ida. 843.

The

Objectors have not met their burden in this regari:i.
This Court finds it is more likely than not the diversion of
that unna~ed !~tream, which is currently tributary to Twin Lakes
irr,mediately above the outlet of Lower Twin Lakes, was made
about April 5, 1906 when the outlet was described as having been
con"Ittructed.
An appropriator is entitled to the natural conditions of the

MEMORANDUM DEC1StOH
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stream at the time of the appropriation.

This Court concludes

only those persons with priorities predating the 1906 change in
the course of the unnamed stream are entitled to administration
of said unnamed stream as if it were tributary ta Rathdrum Creek
instead of Twin Lakes.
Therefore this Court adopts the Director's proposed
additional Finding of Fact No. 19:
Finding of Fact No . 19: The unnamed stream
that is currently tributary to Twin Lakes
immediately above the outlet at the lower
end of Lower Twin Lakes was tributary to
Rathdru~ Creek immediately below the outlet
prior to April 5, 1906.
and the Director's proposed additional Conclusion of Law No. 16:
Conclusion of Law No. 16: With respect to those
rights to the use of water from Rathd~um Creek
with a priority date prior to April 5, 1906,
the unnamed stream that is currently tributary
immediately above the outlet at the lower end
of Lower Twin Lake will be admini~tered as if
the stream were tributary to Rathd~um Creek
immediately below the outlet.
The Director's proposed finding of Fact Nu. 14 shall be
amended to read, in the final decree, as follows:
"There are periods during most years since 1906
when the seepage and evaporation losses from
Twin Lakes exceed the natural tributary inflow.p
Regacding the objection filed by Chester Pa~k et al,
this court concludes there has not been a water right established
to an instream flow in Rathdrum Creek for recreation, fish and
wildlife, because no one subn,i t ted a claim of not ice for such
water right in a timely manner.

No notice of a claim to an

instrcB~ flow for such purposes wDs filed by said Objectors, anri
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the time of filing notices of claims has past.
The Court further concludes there is no basi~ for a claim
that water stored in Twin Lakes by the Bureau of Reclamation for

recreations and wildlife purpose properly includes the release of
water to Rathdrum Creek for instream flows for recreation and
water life purposes.

The place of use cannot be changed without

applicatjon by the owner of th~ wa~er right to the Idaho
Department of Water Resources for approval of a change in place
of use.

See I.e. 42-108 and ~2-222.

The Rathdrum creek Drainage Association has reque~~ed an
order from this court establishing "there is stored water rights
which are still available for the purpose of appropriations by
these Claimants,"

In this regard, this Court concludes future

appropriations of water may not be established to water that is
already appropriated and put to a beneficial use by the Spokane
Valley Land end Water Company and its successors in interest.
(Washington Cour~y Irr. District v. Talboy, SS Ida. 382.)
The Rathdr~J Creek Drainage Association hds not met its
burden of proof to ertabl1~h the holders of the storage rights
have lost their ri9hts by forfeiture, abandonment, acquiescence,
estoppel or laches.
1his Court further concludes it is without authority to
establish there is storage water available for appropriation in
T~in Lakes.

A future appropriation may be acquir.cd only in

accordance with the permit and license requirements of Title 42.
Ch6pter 2 ldc.!lo Code by proper application made to the Ocpartmcnt
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of Water Resources. - - -

Such an order would be outside the

scope of this adjudication proceeding.
The amended objection, presented by Rathdrum Creek Drainage
Association, sought an order restricting further appropriations

in

the water system on the grounds the Iddho Department of Water

Resources was continuing to allow further appropriations when
there is no excess water available, causing injury to the vested
right to the Objectors.

This Codrt concludes it does not have the

power or authority to issue such order because the purpose of a
general adjudication is to determine the existin_s rights to the
use of water in a water ~ystem.

Chapter 14, Title 42 I.C.

The Idaho Water Resources Department is authorized by the Idaho
Legislature to hear and decide applications to appropriate water
in the future.
This Court has considered the Syltes' obj~cticns to findings
of fact Nos. 3, 5 and 6 and finds the~ without merit.

The

testimony and evidence at tri11l. leaves this Court to believe
those findings have been est;sblislled by

~1

pr~ponderancE: of the

evidenC'e,
Regarding the Objectors' objection ~o finding of fact No. 18
on the basis that the

listing of water right& did not include

all the water which had been diverted ond applied to the
beneficial use on an historiLal basis by Syltcs, this Court finds
that all said claimed djversions ware describ~d in the listing of

water rights.
This Courl concludes there is a difference between storage

MEMORANDUM DECISION

•20·

rights and natural llow water rights and the Objectors have not
established any rights in the artificially stored waters in Twin
Lakes.

They have not diverted or appropriated such water.

This Court hereby adopts, ,sits own, all the uncontested
proposed F.. ndings of Fact and Conclusions o! Law set forth in the
Director's Repo~t.

(Pl's Ex. 45)

In addition. it adopts the

remaining (contested) proposed findings ann conclusions, as
herein amended and/or supplemented. as its own.

This memorandum

decision shall constitute to the court's explanation of its
decision in this regard.
This Court also adopts the prefatory material to the findings
and fact in the Director's Report, along with the Instructions
for Interpretating the Listing of Water Right~ therein.
This Court will amend the Director's proposed findings of
fact and proposed conclusions of law to reflect and effectuate
this Court's determinations regarding No. 95-0734, as set
forth in this memorandum decision.

The attorney for the Idaho

Water Resource Board is requested to prepare drafts of such
proposed amendments for consideration by this Court.

This will

be done as a part of the proposed partial decrees later requested
herein.
The attorney for the Idaho Deportment of Water Resources is
requested to prepare a proposed partial decree, for the
signature of this Court, embodying the adjudications made herein

and in conformity with Sec. 42-1412(8) Idaho Code.

Said decree

shall inclJde appropriate instructions to the clerk of this court
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regarding notification to the Objectors and Claimants of each
right as to which an objection was determined.
The attorney for th~ Department of Water Resources is
requested to prepare a proposed partial decree, for presentation
to this Court for those portions of parts I and II of the
Director's Report, including all matter necessary for the
efficient administration of the water rights, for which no
objection has been filed, in conformity with Section 42-1412(9)
Idaho Code.
If counsel for the Water Resources Board finds it neces&aLy

to seek further. guidance from the court regarding the drafting
of the proposed decrees, it is suggested this may be accomplished

through a telephonic hearing, either formally or informally,
depending upon the desires of both
DATED at Wallace, Idaho, this
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1989.

I hereby certify a truP and correct copy
of the foregoing MEMORANDUM DECISION
was mailed1 postage prepaid, this
23rd
day of February, 1989, to the
following:
Michael Newell
Attorney at Law
1010 Ironwood Drive
Coeur d'Alene, Idaho

63814

A. Lynne Krogh-Hampe
Deputy Attorney General
Idaho Department of Water Resources
1301 North Orchard, Statehouse Mail
Boise, Idaho 8372~
Courtesy copy to;
Warrens. Derbidge
Assistant United States Attorney
DistrLc: of Idaho
Box 037 ~ederal Building

550 West Fort Street
Boise, Idaho 63724
?
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IN THE DISTRICT COURT or THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY
IN THE MATTER OF THE GENERAL
DETERMINATION OF THE RIGHTS TO
THE USE OF THE SURFACE WATERS
or TWIN LARES, INCLUDING
TRIBUTARIES AND OUTLETS.

)
)
)
)
))

THE STATE OF IDAHO,
Department of water Resources,

)
)

________________

or ROOTENAl

Civil No. 32572

)

Plaintiff,

)

FINAL

)

DECREE

)

v.

)

ABBOTT, Knox and Spouse; et al.,

)

)

________________
Defendants.

)

))

This action is a general adjudication of rights to the use of
surface
This

waters

acti~n

of Tttin Lakes, including tributaries and outlets,

was

commenced

by

order

of

the district court on

January 10, 1975, pursuant to Idaho Code S42-l407 (1977),

The
{IDWR)

director

of

the

Idaho

Department

of Water Resources

filed a Proposed Finding of water ai9hts in the Twin Lakes

FlNAL DECl\ES,

Rathdrum Creek Drainage Basin (Proposed Finding) on January 14,
1985,

pursuant to Idaho Code !42-1410 (Rupp. 1984).

The Proposed

Finding contains a list of defendants; an introduction including a
definitionsi general findings of fact and conclusions of

list

of

law,

including matters necessary for the efficient administration

of

water

water
of

rights, including instructions for interpreting the listing

water rights; a list of claims submitted and recommended to be

disallowed;
of

from the source to be adjudic,.ted, a listing of

rights

the

a name index and a water right number index; and maps

Twin Lakes - Rathdrum creek Basin.

numbering

error

in

the

(Note that there is a

Proposed Finding: there is no page 92.)

The Proposed Finding is incorporated herein by reference.
The

Proposed Finding was twice amended.

The first amendment

was an Order to Amend Proposed Finding of Water Rights in the Twin
Lakes

Rathdrum

1986,

which

Creek

amended

casin (Order), filed October 22,

Drainage

pages 95 and 149 of the Prop~sed Finding by

deleting

one

properly

included in the adjudication.

amended
this

page

water right from the Proposed Finding which was not

149

reference.

An amended page 95 and an

are attached hereto and incorporated herein by
The second amendment was a Supplement to Report

(Supplement),

filed

M~y

Finding

100A,

P.ntitl~d Claims Not Submitted.

Page

21,

1987,

which added to the Proposed
Page 100A is

atta:hed hereto a~d incorporated herein by reference.
Four

objections

responses

Wflre

objections
entered

filed

were

to

filed
the

to
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Proposed rinding, and

objections b7 IDWR.

was held MAy 12 - 14, 1988.

February 22, 1Q8,.

the

Trial on the

A Memorandum Decision was

Th~ Memorandum Decision is adopted as

•
of

findings
52(a),

is

and

and

fact

incorpo~ated herein by reference.

directed

Decision

IDWR

conclusions

in

Memorandum

Decision.

conclusions,

law ca petmitted by IRCP

of

conclusions

the

to

amend

Proposed

rinding

The

consisting

the

general

in

amended

The Memorandum
findings

accordance
proposed

and

with

the

findings

and

of pages xiii and xv to xx, are attached

hereto and incorporated herein by reference.
Idaho

Code

three-part
which

director's

includes

uncontested

(Sup~.

S42-1411(1)&(4)

report

notice

portions

of
of

and

a

19a8)

describes

~

a notice of filing the report

hearing on a partial decree of the

the report.

Ideho Code S42-1412(8)&(9)

(Supr, 1988) describes a partial decree of uncontested portions of
the

and

report

objections.
report,

and

uncontested
these

and

responses.

decrees

after

trial

on

the

pr~cedures

for

obtaining

a pnrtial decree of

matters was not followed in tnis adjudication because
were

expiration

not adopted until after the filing of the
of

the

period f~r filing objections and

This decree therefore decrees all matters, including

uncontested
1988)

partial

The Proposed Finding is not a three part director's

provisions

report

additional

and

matters

pursu~nt

contested

matters

to

Idaho

Code 542-141118) (Supp.

pursuant to Idaho Code S42-1411(9)

(Supp. 1988), in this adjudication, and constitute& a final decree
pursuant to Id~ho Code S42-141i(l0) (Supp. 1988).
IT IS HEREBY ORDERED, ADJUDGED AND DtCREED ~hDt the rights to
the

use

Drainage

of

surface

Basin

water

from the Twin Lakes - aathdrum Creek

are as described in the Proposed Finding, amended
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•

p.f.'W.'

q!J
as

set

in

forth

pages

xiii,

xv

to xx,AlOUA and 149 attached

hereto.
IT IS FURTH£R ORDERED that IDWR shall provide to the Clerk of
the

court

District

and

copies

sufficient
for

attachments,

a service l!st, stamped addressed envelopes,
of

service

this

judgment

of

District

entry
court

sufficient

a

copies

claimants

in

IDWR,

conformed

and

decree,

all

1DWR shall prepare a

provide

to

the Clerk of the

service list, stamped addressed envelopes, and

copies of the notice of entr:y of decree for service of

conformed

from

o~

with

conformed copies of this judgment

o~

upon the parties to the trial on objections.
notice

together

of the notice of entry of decree upon all other

this adjudication.
the

c.opiea

Clerk

of

the

Upon receipt of these materials
District

Court

$hall serve the

of the judgment and the conform~d copies of the

notice of entr:y of the decree on the persons listed in the service

lists

by

~ailing

in

the U.S. Mail.

This further order is made

pursuant to Idaho Code S42-1412(8) and (9), and IRCP 77(dl,
DATED t h i s ~ day of
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eip.,;,-f

,

1989.
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FINDINGS Of FACT
1.

Tvln Lakes, fonterly knovn as Fish Lakes, is a body of vater coaprised of tvo lakes joined by a
natural channel vhich flovs froa the upper lake into the lover lake, vith Fish Creek being the
aajor inlet of the lakes and RathdrWI Creek the only outlet, Tvin Lakes is located approxiaa.lelv
three ailes north of the City of Rathdrum at the foot of the Selkirk Mountain Range. The Tvin
Lakes-Rathdrum Creek Drainage Basin contains over forty-eight square ailes, most of vhich is
mountainous timberland, in vhich the streall!: feeding Tvin lakes and Rathdru• Creek origin~1e.
These tributaries are contained vithin Kootenai County, except for an interaittent tribu•a,y of
Fish Creek vhich originates in the State of Uashington on the eastern slopes of Sh~dov Ho1•r:tin.
Baundari's of the Twin Lakes-Rathdrum Creek Drainage Basin include all of the drainag~ L~sin
located in Idaho, as shown in Both Exhibit 1 and Figure 1.

2.

Beneficial use rights froa surface vater sources are those rights vhich were c0111Denced by diversion
and application of vater to a beneficial use prior to Hay 20, 1971. All surf3ce vale~ rights with
priority dates later thAn Hay ~O, 1971, must have been initiated by application and permit fil~d
vith the Departaent of Uater Resources or its predecessor agency, the Department of Vate~
Adainistratic,n.

3.

The aean consumptive irrigation requirement for irrigated lands is found lQ be 2.1 acre-feet per
acre per annum.
(Reference:
All&n, R.G. and C.E. Brockvay, 1983, "Estiaatine Consuaptive
Irdgation Requirements for- Crops in Idaho", Research Technical Completion Report, Idaho \later and
Energy Resources Research Institute, Univer~ity of Idaho,)

4.

Vater is found to be beneficially used for irrigath>n during the period of each year vhen the
chance of a 28° F frost is fifty (50) percent or less. ha:·- t.!-.e Tvin Lakes area, this period is 246
days, from Harch 15 to November 15 <?ach y~ar. (Reference: Stevlingson, DAvid J and Daleo.
Ever~on, Spring and Fall Freezing Temperatures in Idaho, University of Idaho Agricultural
Experiment Station, Bulletin 49~.)

5.

The amount of vater required for stockvatering purposes is found to be 12 gallons of vater per day
per head for covs, calves and horses; 35 gallons per day per head for dairy cattle; and 2 gallons
per day per head for sheep. ~Reference: U.S. ~nvironmental Protection Agency, 1974. Manual of
Individual Vater Supply Systess.)

6.

The d;vetsion requirement for d01testic use is found to be 0.02 CFS for household needs and/or 0.02
CFS for the irrigation of up to one half acre of land and stockvater for domestic ani•als kept vith
and for the use of the household.

7,

"Fire Protection• is an alternate use to vhich any vater right can be beneficially applied.

Page xv
8.

Regulation of the diversion and U$e of vater vithin the Tvin L.ikes-Rathdru• Creek Drainage Basin
requires that each use1 vho diverts aust install a means for the vatermaster to aeasure and control
the diversiont vith the exception that for diversions of less than 0.20 CFS, a means of nteasureaent
:is not required.

9.

Hay 23, 1Q77, vas
after that date.
Claim No.

the

final day for filing claims in this act.ion.
Claimant(s)

Alfred and/or Ruby He~terMan
Lav~ence and/or Judy Hclnto$h
Terry Kiefer

95-0970
95-0971
95-0972
95 ..4357

Seven (7) claiNs vere liled

Dale Filed
Hay 5, 1978
January 12, 1980
June 27, 1980
Decemher i, 1981
June 7, 19a3

Parkt Inc.
Russell Del am: /or S11s3n Hay Reed
95-0976
Robert C. Bishoi:
June 8, 1983
Robe& t L. and/or rlargarel H. Siaon
95-0977
Septeaber 9, 1983
·rhese cl.ii a,:; vert: treated as thoug~ they vere filed in a tinaely fashion.
95-0~/5

10.

·rvin Lakes originally consisted of tvo distinct natu ...il bodies of vater. Near the turn i;! the
century Upper T1.1fo Lake, was hydraulically c1111nected to Luver Tvin Lake by a un-made channel, and a
daa and outlet structure vas consttucted al the outl~t o_ Lover Twin L.lke. ~EevideJ-+ne
eapahiU-ty le raise the l e ~ In 1%9, a decision of the Oi:..t: ict Court of the Firsc
Judicial Disuict of thr Stat"! nf Idaho in Kootenai County, Cil·:,: No. 18~20, entirled Twin Lakes
I•pro~e111ent A~soc., I11c., vs. ~st Greenacres Irrigation Di~trict, (affiraed on appeal to the Idaho
Supre.e Court, 93 Idaho 922), est3bHshed minimu• .1nd maxiiau11 levels tor- thtt lake:;. The 11inimu•
level Vcls held to ba 6.4 feet on me Staff Gauge which correlates to 2,308.39 mean sea 111:!vel
el~~ation (pea U.S. bureau of r.eclaaalion datu~ in publi~ations after 1966). Th~ 11axiaum level vas
held to be 10.4 feet on the St:.Cf Gauge vhich correlates to 2,312.3~ 11ean sea l~vel elevatio11.
There are t:1ree dist incl bloclc.s of .sto1age identiCied vi thin Tvin Lakes:
a.
The firsr block ('[ stonge is the natural lake stocage located betveett the bott0a1 of the lake
and Staff Gauge height u.O (eet. No water right has been developed for the use of this vater
beca~se it prnviues a ba~1! (or thP. ovP.rlying Slocage rights.
b.
The second block o( ~torage is lccateJ betYeen Staff Gauge height~ J.O feel and 6-4 feet. A
peFtieA ef This storage vater vas at onL ti~e part of the natural lake slorage, but vas made
available
appcop:i.ltion by excavation of the !lutlet fro• LowPr Twin Lakes. The rixht to
use this water for rP.creational purposes was canfirm~d by the 1969 district court decision,
vhich held that a lo"'ering of the vater level belcw 6.4 feet would constitute an infringement
upon thP. rights of lhe plaintiff, tvin vkes Improvement Association. The vatP.r right for
this block of storage is Right No. 9~ - 0974 In the amount of 53o0 acre-feel. This water right
has oeen claj,aed i:t this adjudlcation by the Tvin L'lkc.:. l•pl'ovem1:nt Assc,dat ion.

for
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c.

e

The third block of storage is located betveen Staff Gauge heights 6.4 feet and 10.4 feet.
This stor e vater vas also at one time
rt of the nature! lake stoc .• e, but ..,as •ade
avai a e for appropriation by excavation oft e out et froa Lover Tvin Lakes. The water
right by vhich East Greenacres Irrigation District (EGID) used this water fo[' irrigation
purposes, No. 95-0973, was confinied by the 1969 district court decision. Hovever in 197~.
EGID ceased using vater from Tvin Lakes, and conveyed ovnership of their storage wat~r right
and the outlet works to the U.S. Department of Interior, Bur~dU of Retlaaation (BOR). The BOR
has entered into n fitly-year lease agreement with Kootenai Cnunty which gives the county the
responsibility of operating the outlet facilities in a manner to benefit recreation and fish
and vildlife enhancement.

11.

Or August 23, 1982, the BOR fiied vith the Depart•ent an application for transfer to change the
nature of use of storage Vater Right No. 95-0973 from irrigation storage to recreation and vildlife
storage.
The application vas advertised and protested. On Janua~· 10, 1983 1 the BOR a•ended lhe
application for transfer to include direct flov Yater Right No. 95-2059. The proposed use of the
direct flov vas to provide amake up" vater to replace depletfons of storage caused by evaporation
and seepage fro111 Tvin Lakes. A hearing regarding the application vas held on Harch 24 1 1983, and
the transfer application was sub5equently approved, in part, by the Director on August 1, 1984.
The change in nature of use of storagP. Vater Right No. 95-0973 from irrigatiuu storage t-o
recreation and fish and vildlife enhance111·nt vas approved, The change in nature of use of direct
flov Vater Right Ho. 95-2059 vas denied, and no appeal to the decision vas subsequently filed.

12.

Vat er rights identified herein vith tlie source of Tvin Lakes t t'ibu tary to Rathdrum Creek. are
categorized as either storage vater rights or direct flov vater rights. Only Vater Right No.
95-0973 in the name of the BOR, and No. 95-0974 in the name of Twin Lakes Iaproveaent Association
are storage vater rights. All other water rights that divert fr011 Tvin Lakes are direct flov vater
rights.
Storage vater rights utlllze the ~torage capacity of the lake. Dire~l flov vater rights
utilize the flows passing through the lake and are established on a priority basis.

13.

Vithln the Tvin Laus - Rathdru• Creek Drainage Basin aany so~rces are hydraulic~lly related. For
exuple, Fish Creek is tributar) to Tvin 1-lk.es vhict1 is tributary to Rathdrum Creek. The rate of
flov provided by these sources fluctuates from day to day a~d from season to season.

14.

There are periods during most years since 1906 vhen the seepage and evaporation losses from T~in
Lakes exceed the natural tributary inflov,

1~.

This Proposed Finding of Vater Rights includes permit rights initialed by application and permit
fro• the Depart•ent of Vater Resources. These permit rJghts are subject to the requirellteflt that
proof of beneficial use of the ~ater ~ust be sub•itt~d to the Department and the rights vill be
liaited to and confirmed by such licenses as may subsequently be issued by the Department.
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I

16.

Among the various vater rights lllld the numerous permits, licenses, and clai•s to water rights
recorded in the tiles of the Departaent are several vbic.h describe rights vhich vere unclalaed by
These recorded rights represent uses vhich no longer exist due to
the present landovner.
forfelture or abandonmen~.

17.

The Department has historically taken the position that because a vater right aust generally have
both a diversion and a beneficial use, the in-streu vatering of livestock does not constitute a
vater right.
Nev guidance has been provi,ed on stock vater rights in the case of R.T. Nahas Co.
vs. Hulet,
Idaho
, 674 P,2d 1036 (App. 1983), and Section 4?-113, Idaho Code. A total of
six (6) clains to vater rights for the purpose of in-stream vatering o! livestock vere sub•itted in
this proceeding.
Hovever, based on its u~Jerstllltding of the lav at the time of claim-taking, the
Dep.rtment did not atteapt to obtain and record all in-stream livestock vatering uses vithin the
Tvin Lakes-Rathdrua Creek Drainage Basin.

18.

Vith the exception of the in-strea• vatering of livestock, the Depart11ent :.avestigatcd all claimed
diversions and uses of surface water in the Tvin Lakes-Rathdrum Creek Drainage Basin when
claim-taking vas completed on Hay 23, 1977. Vater has been tound to be diverted and applied :o a
beneficial use as described in the "Listing of Vater Rights".

19.

The unnamed streaa that is currently lributary to Tvin Lakes i111111ediately above the outlec at the
lover P.nd of Lover Tvin Lake vas tributar to Rathdrum Creek i11111ediatel belov the outlet rior to
co•p etion of construction o the du and outlet at ~he lover end of Lover Tvin Lake on April 5,
1906.

20.

At the time Vater Right No. 95-0734 vas created in 1875 there was sufficient direct flov water in
Rathdrum Creek, in its then natural condltion, furnished from the vate1 of Tvin Lakes. ,o provide
0.07 cfs to the appropriator on a continuous year-round basis. Sin~e completion of construction of
the dam and outl~t structure al the lover end of lover Tvin Lake on April 5, 1906, vhen evaporation
and seepage from Tvin Lakes exceed lhe natural tributary inflow to Tvin Lakes, Twin Lakes is not a
significant source of vater to Rathdrum CrPek.

•
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CONCLUSIONS OF LAV
1.

This rec011111ended deer~ lncludes all the existing rights to the surface vaters vithjn the Tvin
Lakes and Rathdruai rceek Drai"~ac Basin defined by Exhibit 1 as of Hay 23, 1977, and upon its
adoption supersedes .ul prior judgments of the Court. Any vater user vho h~relofore diverted
surface vater vithi1J the Basin or who ovns land to vhich previousiy es~ablished vater rights ~ere
appurtenant and vho, upon being joined in this action, failed to clai• su~h vater rights, has
forfeited such vater rights as provided in Section 42-1411, Idaho Code.

2.

The consumptive irrigation reGuireaent for irrigated lands in the Tvin Lakes-Rathdrum Creek
Drainage Basin is 2.1 acre-feet per acre per annua. Regulation of diversion by the vate1111aster
shall be on the basis of the rates of diversion herein specified rather than by the acre-foot
allotment.

3.

The noraal irrigation season is fro• Harch 15 to November 15 of each year. Vater rights used for
irrigation shall be alloved to be diverted during both the pre-irrigation and post-irrigation
seasons, provided:
a.
The vaters so diverted are applied to a beneficial use; and
b.
Vater rights for existing and future uses are satisfied.

4.

The duty of vater for stockvatering purposes is 12 gallons of vater per day per head f~r covs,
calves, and horses; 35 gallons per da) per head for dairy cattle; and 2 gallons per day per head
for sheep.

5.

The duty of vater for domestic uses is 0.02 cubic feet per second for household needs and/or 0.02
cubic feet pee second for irrigation of up to one half acre of land and stockvater for doaestic
animals kept vith and for the use of the household.

6.

"Fire Protectionq is an additional, implied use for each vater r1tht herein, to the extent of the
aaxi•u• rate of diversion for the right.

7.

Vater users vhose rights are described herein are required to install a means of measureaent and
control ar.ceptable to the .Depart.aent at the point(s) of diversion for use by the vatermaster vith
the exceptiun that for diversion of less than 0.20 CFS, a means of aeasurem~nt is not r~quired,

e.

No vater right exists for the natural ;toiage b~lov the level ot U.O 1eet on the Staff Gauge
located at the outlet of Lover Twin Lake. Vater Right No. 95-0974 for 5360 acre-feet of recreation
storage 11&intains the reservoir at a minimum level of 6.4 feet on the Staff Gauge.

•
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9.

The nature of use of Valer Right Ho. 95-0973 in the na.me of the BOR is storage for recreation and
fish and vildlife enhanceaent.
This vater right is for 3,730 acre-fectt, between Staff Gauge

heights 6.4 and 10.4 feet.
10.

Vater Right No.
force or effect.

the streaa conditions substantial!
riation, if a chan e in the stream
right.

11.

1,-1-r

95-2059 in the name of BOR has been forfeited or abandoned, and is of no further

12.

Ooly tvo vater rights identified herein, Hos. 95-0973 and 95-0974, are entitled to store vater
and to aake beneficial use of stored waters in Tvin Lakes, All other vater rights vith source of
Tvin Lakes tributary to Rathdrum Creek are direct flov vater rights and are entitled to divert, on
the basis of priority, a coabined rate of flov equal to the inflov to the lakes. Stated in another
aanner, direct flov vater rights can be utilized to divert from Tvin Lakes only if the diversions
do not injure the storage vater rights in Tvin Lakes,
Fr011 November 1 of each year until Harch 31 of the next year, the tvo storage water rights enable
Tvin Lakes to be fille?d to the level of 10.4 feet on the Staff Gauge. Proa April 1 to October 31
of each year, the rights to fill t·1e lakes 1~ superseded by the right of existing and future direct
flov vater rights to divert natural inflows to the lakes. Thus from April 1 to October 31 of each
year the level of Tvin Lakes vill decrease due to evaporation and seepage losses, during the
periods vhen direct flov Yater rights divert the nkt~~al inflows .

.;.a... 13.
The priority system of vater rights within the Tvin Lakes - Rathdrua Creek Drainage Basin
applies to all vater rights on sources that are hydraulically connected. For exaaple, an early
priority vater right on Rathdru• Creek is senior to a later priority vater right on Fish Creek.
~

14.

.i4T

15.
Based on nev statutory and case lav, the six (6) claias to nter rights for the purpose of
in-stream watering of livestock are founo to represent valid Yater rights. In addition, there uy
exist other valid vater rights for this purpose vithin the Tvin Lakes-Rathdr1.111 Creek Drainage Basin
vhich vill not be recorded as part of this procaeding.

Uhen seepage and evaporation losses fr011 Tvin Lakes exceed the total natural tributary inflov
to Tvin Lakes, no vater vill be released fro• the lakes to sati~fy dovnstreu vater rights, vith
the exception of Vater Right No. 95-0734. Vhen this occurs, Vater Right No. 95-0734 and vater
rights that divert £roe Tvin Lakes and froa the tributaries to Tvin Lakes may divert the natural
flow, but not the stored waters, on the basis of vater right priority •
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~

16.
Veter has been diverted and applied to a beneficial use as described in the "Listing of Vater
Rights".

17,

Vith respect to those rights to the use of vater from Rathdrum Crffk vith a priorit! prior to April
5, 1906, the unn-ed stream that is currently tributary i•ediately above tte out et at the lover
end of Lover Twin Lake vill be adainistered as if the streu vere tributary to Rathc::U11 Creek
ii.ediately belov the outlet.

•
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CLAIMS SUBKI'M'ED
RECOHHENDED TO BE DISALLOVT~

MAH£

NUMBER

95-0970

ADDRESS

HESTERMAN, ALFRED

REMARKS

NO DIVERSION VORKS.

HESTERMAN, RUBY
ROUTE 1, BOX 616
RATHDRUM, ID 83858

95-097.5

95-0976

REED, RUSSELL DEL
REED, SUSAN HAY
BOX 464
RATBDRUH, ID 83858
BISHOP, ROBBP.T G.
E. 8523 COURTLAND
SPOKANE, VA 99212

NO DIVERSION VORKS.

NO DIVERSION ~ORKS.

95 2,gga

l:ING1,AJN&9

NO BliNE~IGIAb YSii FQUND YSB FORFGITB9 8R AB!.NUONS9w

95-2005

REITMAN, CHARLES L.

NO BENEFICIAL USE FOUND-USE FORFEITED OR ABANDONED.

95-2024

CHICAGO KILVAUKEE RAILROAD
640 SKINNER BLDG.
SEATTLE, VA 98901
U. S. DEPARTHENT OF INTERIOR
BUREAU 0(1' RECLAHATION

RATHDRUM, ID 83858

95-2059

NO BENEFICIAL USE POUND-USE FORFEITED OR ABANDONED.
NO BENEFICIAL USE rOUND-USE FORFIETEO OR ABANDONSt.

FEDERAL BLDG.

BOX 043, 550 VEST FORT STREET
BOISE, ID 83724

95-2071

FRANK.LIN, CLARA

NO BENEFICIAL USE FOUND-USE FORFEITED OR ABANDONED.

RATHDRUM, ID 83858

95-7018

PITl'SLEY, ERNEST B.
RT. 1

RATHDRUM, ID 83858

PERHXT LAPSED,

•

•
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CLAIMS NOT SUBHITTED
The following
statutory claias.

people were suamoned,

but did no, ~ubcait adjudication claims on their respective

NUMBER

NAME

95-4043

Ray Kempton

95-4201

N. F. Rouleau

Recommended as 95-20328

95-4308

Louis R. Becker

Rocoaended as 95-0811

REHARJCS

Page 149

NUMBER INDEX
PRIORITY

NUMBER
95-0962

HAKE

SOURCE OF VATER

DATE

KERN, ALBERT V,

TRUllTAkY TO

04-01-1947

TVIN WES

RATHDRUM CREEK
RATHDRUM CREEK
RATHDRUM CREEK

KERN, Rtrl'B J,

95-0963
95-0964
95-0965

05-15-19CJ1
05-01-1042
OS-01-1949

TVIN LAKES

GALBRAITlt, LARRY E.
SCHRAKM, ROGER H.

95-0966
95-0967

SCHRAHH, JUNE G.
CITY OF RATHDRUM
STATE OP lDABO

01-01-1880
06-01-1971

SPRIN(; BRANCH CREEK

95-0968

HlJNRO, HERBERT B.

01-06-1958

TVIN LAKES

RATHDRUH CREEK

05-01-1902
DISALLOVED

SPRINGS

SPRING BRANCH CREEK

05-01-1958

TVIN LAKES

RATilDRUH CRBER

05-01-1957
03-23-1.906
03-23-1906
DISALLOVED

TVIN LAKES
TVIN LAKES
'NIN LAKES

itATBDRUH CREEK
RA·tUDRUN CREEK

TVIN LAKES

RATHDRIJff CREEK

SPRINGS

JONES, ROBERT 0,

95-0969

MUNRO, HARYAN E.
FAR.HERS VATER INC,

95-0970

HESTBRHAN I ALPRED

SPRING BRANCH CREEK

TVIN LAKES

SPRING BRANCH CREEK, s. FORK
SPRING BRANCH CREER, N. FORK

RATHDRUM CREEK

RATHDRUM CREEK
SPRING BRANCH CREEK
SPRING BRAN<'.ff CREEK

HESTl?RKAN, RUBY

9!1-0971
95-0972
9~-0973
95-0974
95-0975
95-0976
75-0977
9!i 2QQ2

MC INTOSB, LAVRENCE

\l.

HC INTOSU, JUDY
KIEFB!t, TERRY

U.S. DEPT. OP INTERIOR
TVIN LAKES IMPROVEMENT ASSN,

REED, RUSSELL DEL
REED, SUSAN HAY
BISHOP, ROBERT G.
SIHON, ROBERT L.
SIHON, MARGARET H.
UNGWMED

HEITMAN, t:RARLES L.
95-2005
CHICAGO HILVAUK.EE RAILROAD
95-2024
9S-2032A SPRING VATU ASSOCIATION, INC.
95-2032B EXCELSIOR BEACH ASSN., INC.
95-2055

Cl\ANER, FRED ii.

9S-2059
95-2071
95-2096

FRAHKl.IN, CLARA

CRANER, SALLY A.
U,S. DEPARTMENT OF INT6RI01l
PARK, CHESTER R.
PARK, NAOMI

DISALLOVED
06~01-1965

RA.i1JDRilll CREEK

9i&AbLOUB9

DISALLOVED
OISALLOVED
03-13-1917
03-13-1917
06-22-1914

SPRING

TVIN LAKES
TVIN LAKES

UNNAMED STRF.AH

TVIN LAKES

DISALLOVED
DISALLOVED
06-28-1952

RATBDRUtl ~REEK

SINKS

