
Chrjstopher H. Meyer [ISB No. 4461] 

Preston N. Carter [ISB No. 8462] 

GIVENS PURSLEY LLP 

601 W Bannock St 
PO Box 2720 
Boise, Idaho 83701-2720 
Office: 208-388-1200 x236 
Fax: 208-388-1300 
chrismeyer@gi venspursley .com 
mpl@givenspursley.com 
Attorneys for City of Nampa 

RECEIVED 

OCT 3 0 2020 
DEPARTMENT OF 

WATER RESOURCES 

BEFORE THE DEPARTMENT OF WATER RESOURCES 

OF THE STATE OF IDAHO 

IN THE MATTER OF RIVERSIDE'S 
PETITION FOR DECLARATORY RULING 
REGARDING NEED FOR A WATER 
RIGHT UNDER REUSE PERMIT NO. 
M-255-01 

NAJ\1PA'S RESPONSE BRIEF (10/30/2020) 
15378140_ 13.docx / 4628-13 

Docket No. P-DR-2020-01 

NAMPA'S RESPONSE BRIEF 

Page 1 of209 



TABLE OF CONTENTS 

TABLE OF AUTHORITIES ................................ .. ...... .. ......... ........... ..... ......... .. ..... ... ....... ... .. ............. ... . 5 

INTRODUCTION .... ......... ... .. ... .. ........ ......... ......... ... .... ............. .. .. .. .. ..... .. ... .. .... ... ...... .. .... . .. . ......... .. .. ... 8 

SUMMARY OF ARGUMENT ....... ... ... ..... .... ... ...... ..... ... .... .... .. .............. ... .... ... .. .. ......... ...... ... ............... 10 

ARGUMENT .. .. .. .... ...................... ...... .................. . ...... .. .. ...... .......... . ................ .... .... ......... ... .. .... ... .. . 13 

I. Idaho Code§ 42-201(8) authorizes municipalities to collect and dispose of 
effluent without obtaining a water right. ............... .. ..... ..... ...... .. ......... ...... .... ....... .. 13 

A. Subsection 8 is sufficient to resolve the question presented here ............. 13 

B. The plain words of subsection 8 state that no water right is required 
for the disposal of Nampa' s effluent. .. ........ .......... .. ...... .. ..... .. .......... .. ....... 15 

C. The legislative history resolves any ambiguity ......................................... 16 

D. Riverside's subsection 8 argument cannot be reconciled with the 
provision's notice requirement. .. .. .................... ........ ................................ 20 

E. Subsection 8 is constitutional... ............................ .............. .. .... ................. 23 

II. Section 42-201(2) does not prohibit Pioneer's acceptance of treated 
effluent from Nampa's WWTP ..... .. .. .. .. .................... .. .. ... .. .. ......... .. .......... ............ 25 

A. Nampa's delivery of wastewater to Pioneer is not a diversion of 
water from a natural watercourse ............................. .. ......... ... ...... ............. 25 

(1) Effluent from a WWTP is not a public water supply .................... 26 

(2) Pioneer's acceptance of effluent delivered to it by Nampa is 
not a diversion ........................... ........ ............ .. , ......... ................... . 26 

B. The words "apply water to land" must be understood to refer to 
water that was diverted from a natural watercourse .... .... ... ...................... 28 

(1) This is clear from the textual context. .................................. ........ . 28 

(2) The conclusion is reinforced by the legislative context. ........... .... 29 

Ill. Even under the common law, Nampa is authorized to undertake the Reuse 
Project under of its municipal water rights ........................... .............. ...... ............ 30 

A. Nampa does not need the 2012 amendment to the mandatory 
permitting statute ....... .... ... ... ... ........ .... .... ............. .. .... ...................... ......... 30 

B. Water lawfully diverted and applied to beneficial use may be 
recaptured and reused under the original water right. ..................... .......... 31 

(1) All water right holders have a right to recapture and reuse 
water within the geographic bounds and other limits of the 
original water right. ................. ........................ .. ... ......................... 31 

NAMPA'S RESPONSE BRIEF (10/30/2020) 
15378140_ 13.docx I 4628-13 Page 2 of209 



(2) The appropriator of waste water released by another may 
not compel the other user to continue to discharge waste 
water ....... ...... .......... ... .................... .. ....... .. .. ....... ..... ...... .. ........... .... 34 

C. A water user may shift to more consumptive uses without seeking 
a transfer ................. ............... .... ......... ... ............ ........ ....................... ......... 37 

(1) Municipal rights are potentially 100 percent consumptive ........... 3 7 

(2) Shifts in use that are authorized under a water right do not 
require a transfer simply because they increase 
consumptive use ..... ... ...... .. ... ......................................................... 38 

D. A municipal provider may use and reuse to extinction water 
diverted under its municipal right. ....................................... ............... .. .... 38 

( 1) The right to reuse of water is broader in the context of 
municipal uses than elsewhere ............. .. ............ .......... .. ... .. ...... .... 38 

(2) The principle of municipal reuse to extinction has been 
recognized and applied by the Department.. ................................. 40 

(a) Application Processing Memorandum No. 61 .................. 40 

(b) IDWR's guidance to Black Rock .......... .. .. .. ... ....... ... ..... .. .. 42 

(c) IDWR's guidance to Nampa ............................................. 44 

(d) IDWR's guidance to McCall ................................ .. .......... 45 

E. Nampa's Reuse Project fits within the common law right to reuse 
municipal water ............... ..................................... ............................ ......... 46 

(1) Reuse within Nampa' s current municipal service area ................. 46 

(2) Reuse is occurring within an expanded service area 
including all land within Pioneer's district boundary ................... 47 

IV. Riverside's discourse on the nature and scope ofNampa's water rights is 
irrelevant. ....................................... ......... .. .. ... ...... .... ....... .......... .................. .......... 48 

A. The three relevant points are not mentioned by Riverside .......... ............. 48 

B. The rest are red herrings ... .................................................................. ... .. . 49 

(1) Nampa's water rights are not limited to its potable delivery 
system ..... ..... ... ... ...... ..... .... ........... .... ... ............ ... ... ...... ... .. ............ . 49 

(2) It is of no consequence whether the Nampa's effluent is 
deemed ground water . ................... .... ................................ .. .......... 50 

(3) Nampa is not in violation of RAFN limitations ...... .. ....... ... .. .. ...... 50 

( 4) The source of the water right is not being changed ...................... 51 

C ONCLUSION .......................... .... .. ........ .. .. .. ................................ . .......... ... ... .... ..... ..... ...... .. ........ ... .. 51 

C ERTIFICATE OF SERVICE ............ .. ....... .... .. ... .... .. ..... .. .... .. .... ... .................... ... ... .. ... .. ....... ..... .... ..... 53 

NAMPA'S RESPONSE BRIEF (10/30/2020) 

15378140_13.docx / 4628-13 Page 3 of209 



ADDENDUM A H.B. 83, 1971 IDAHO SESS. LAWS, CH. 177 ( CODIFIED AS AMENDED AT IDAHO CODE 

§ 42-201(1)) AND ITS LEGISLATIVE HISTORY ............................................... .... ...... 57 

ADDENDUM B H.B. 369, 1986 IDAHO SESS. LAWS, CH. 313 (CODIFIED AS AMENDED AT IDAHO 
CODE§ 42-201(2)) AND ITS LEGISLATIVE HISTORY .......................... . .. .................. 67 

ADDENDUM C H.B. 608, 2012 IDAHO SESS. LAWS, CH. 218 ( CODIFIED AT IDAHO CODE 

§§ 42-201(8), 42-221(P)) AND ITS LEGISLATIVE HISTORY ................................... 103 

ADDENDUM D COMMUNICATIONS WITH IDWR REGARDING BLACK ROCK UTILITIES, INC ......... 141 

ADDENDUM E COMMUNICATIONS WITH IDWR/ AG REGARDING NAMPA ................................... 165 

ADDENDUM F COMMUNICATIONS WITH IDWR/AG REGARDING MCCALL ................................ 191 

ADDENDUM G APPLICATION PROCESSING MEMO No. 61 ............................................. .... .......... 203 

NAMPA'S RESPONSE BRIEF (10/30/2020) 
15378140_ 13.docx / 4628-13 Page 4 of209 



TABLE OF AUTHORITIES 

Cases 

A&B Irrigation Dist. v. Aberdeen-American Falls Ground Water District, 141 Idaho 
746, 118 P.3d 78 (2005) ........... .. ........... .. .. ....... .. ..... ................. ....... ... ........ .... ..... ...... 10, 34 36 

Arizona Public Service Co. v. Long, 773 P.2d 988 (Ariz. 1989) ..................... .. ........ ....... .. .. ....... . 40 
Barrack v. City of Lafayette, 829 P.2d 424 (Colo. App. 1992) ......... ... ......... ................... ........... . 41 
Brown v. Caldwell Sch. Dist. No. 132, 127 Idaho 112, 898 P.2d 43 (l 995) .. .. ... ........ .......... ........ 22 
City of San Marcos v. Texas Comm 'non Envtl. Quality, 128 S.W.3d (Texas Ct. App. 

2004) .... ... ..................................... ........ .................................... .... ................................. ... 41,42 
Crawfordv. Inglin, 44 Idaho 663,258 P. 541 (1927) ................................................................... 36 
Fremont-Madison Irrigation Dist. v. Idaho Ground Water Appropriators, Inc., 129 

Idaho 454,926 P.2d 1301 (1996) ..................... .... ................................................... ........ 24, 33 
Friends of Farm to Market v. Valley Cty., 137 Idaho 192, 46 P.3d 9 (2002) ........... .................... 22 
Hidden Springs Trout Ranch v. Hagerman Water Users, Inc., 101 Idaho 677, 619 

P.2d 1130 (1980) ......... ............................................................... .. ................. ... ........... .... 33, 36 
In re Boyer, 73 Idaho 152,248 P.2d 540 (1952) ................... ... ...... ........................................ 33, 35 
In re SRBA, Case No. 39576, Subcases 75-4471 and 75-10475 (Silver Creek Ranch 

Trust) (September 28, 2009) ................................................................................ ....... .. ......... 36 
In re SRBA, District Court of the Fifth Jud. Dist. of the State ofldaho, Subcase No. 

63-27475 (May 2, 2008) ...................... ........ ....................... .. ... ............................ .. .............. .. 37 
In Re SRBA, Subcase No. 75-10117 (Lemhi Gold Trust LLC), Idaho Dist. Ct., Fifth 

Jud. Dist. (Memorandum Decision and Order on Challenge, Nov. 12, 2014) ................ 23, 24 
JR. Simplot Co. v. Idaho State Tax Comm 'n, 120 Idaho 849, 820 P.2d 1206 (1991) ............. ..... 22 
Johnson v. McPhee, 147 Idaho 455,210 P.3d 563 (Ct. App. 2009) ............................................. 22 
Lockhart v. Dept. of Fish and Game, 121 Idaho 894, 828 P.2d 1299 (1992) ............... ............ ... . 22 
Metropolitan Denver Sewage Disposal District No. 1 v. Farmers Reservoir & 

Irrigation Co., 499 P.2d 1190 (Colo. 1972) .......................... ....... ...................... .... ..... .......... 41 
Paolini v. Albertson's Inc., 143 Idaho 547, 149 P.3d 822 (2006) ......... .. ... .... .............................. 22 
Pulaski Irrigation Ditch Co., et al v. City of Trinidad, et al, 203 P. 681 (Colo. 1922) ................ 41 
Reynolds Irrigation Dist. v. Sproat, 70 Idaho 217,214 P.2d 880 (1950) ..................................... 32 
Reynolds v. City of Roswell, 654 P.2d 537 (Wy. 1982) .. ................ ...... .. .... ..................... ...... ....... 41 
Sebern v. Moore, 44 Idaho 410,258 P. 176 (1927) ................................... ....... ................ 33, 34, 35 
State v. Escobar, 134 Idaho 3 87, 3 P .3d 65 (Ct. App. 2000) .......................................... ....... ....... 16 
State v. Nelson, 119 Idaho 444,807 P.2d 1282 (Ct. App. 1991) .................................. ... ..... ........ 17 
State v. Reyes, 139 Idaho 502, 80 P.3d 1103 (Ct. App. 2003) ...................................................... 17 
State v. Rhode, 133 Idaho 459,988 P.2d 685 (1999) ............................................... ... ... ............... 16 
Thompson v. Bingham, 78 Idaho 305, 302 P.2d 948 (1956) ......................................................... 36 
Umphrey v. Sprinkel, 106 Idaho 700,682 P.2d 1247 (1983) ........................................... ....... .. .. .. 22 
Union Pacific R.R. Co. v. Bd. of Tax Appeals, 103 Idaho 808,654 P.2d 901 (1982) .... .............. 22 
United States v. Haga, 276 F. 41 (Dist. Idaho 1921) ...................... ... ................ ..................... 32, 33 
Webb v. Webb, 143 Idaho 521, 148 P.3d 1267 (2006) .... .... ........................................................ .. 22 
Wyoming Hereford Ranch v. Hammond Packing Co., 236 P.2d 764 (Wy. 1925) .................. 40 41 

NAMPA'S RESPONSE BRIEF (10/30/2020) 
15378140_ 13.docx / 4628-13 Page 5 of209 



Statutes 

1963 Idaho Sess. Laws, ch. 216 .......................... ............. ....................................... ...................... 29 
1971 Idaho Sess. Laws, ch. 177 § 2 ................................. ............. ..... ....................... .... ................ 27 
I 971 Idaho Sess. Laws, ch. I 77 §§ 2 and 3 .................. ........... ................. ... ................................. 29 
1986 Idaho Sess. Laws, ch. 313, § 2 ............................................................................................. 27 
2012 Idaho Sess. Laws, ch. 2018 (H.B. 608) ................................ 14, 16, 17, 18, 19, 20, 30, 45, 46 
Idaho Code§ 42-101 ..................................................................................................................... 27 
Idaho Code§ 42-103 ......................................................................................................... 13, 27, 29 
Idaho Code § 42-111 ..................................................................................................................... 24 
Idaho Code§ 42-113 ..................................................................................................................... 24 
Idaho Code§ 42-201 ......................................... .......................... .......................... 11, 12, 13, 23, 29 
Idaho Code§ 42-201(1) ................................ ..................... ........................................................... 29 
Idaho Code § 42-201 (2) ............................. ............ .... ..................................... 11, 25, 26, 27, 28, 29 
Idaho Code§ 42-201(3)(a) ........ .. ..... ........... .................. ................. ......................................... 12, 16 
Idaho Code§ 42-201(3)(b) ..................................................................................................... 12, 16 
Idaho Code§ 42-201(3)(c) ...................................................................................................... 12, 16 
Idaho Code§ 42-201(8) .................................................... 13, 14, 15, 16, 17, 21, 23, 31, 46, 48, 50 
Idaho Code§ 42-201(9) .......................................................................................................... 12, 16 
Idaho Code § 42-202 ..................................................................................................................... 45 
Idaho Code § 42-202(1) .. .................. ........ ........ .... ..... ...... .................... ...................... ................... 28 
Idaho Code§ 42-202B ......... ............... ........................................... ....... ........................ ... ............. 14 
Idaho Code§ 42-202B(l) ................. ........... ..................................... ........... ............. ... ................. 38 
Idaho Code § 42-202B(6) ....................................................................................................... 37, 49 
Idaho Code § 42-202B(8) ... ........................ ......... ........... .............. ....... ........................................... 9 
Idaho Code§ 42-202B(9) ...................... .................. .. .................................................... ......... 39, 48 
Idaho Code§ 42-219(1) ................... .. ... ........ ................... ............................................................. 51 
Idaho Code§ 42-22l(P) ............................. ........ ............ ........ ......... ..................... ......................... 46 
Idaho Code§ 42-222 ............................................................................................................... 38, 51 
Idaho Code § 42-223(1 I) ... .................. ..... ................... ...................... ........ ................. ............ 23, 24 
Idaho Code§ 42-227 ............................. .... ....... .................... ........... .... ................. ......................... 24 
Idaho Code§ 42-229 ................................... ....... .................................. .. ............. .... ................ 13, 29 
Idaho Code§ 42-3202 .................... .................................................................. ....... ... ................... 14 
Idaho Code § 43-404 ........... .... .. ............. .................. .................................... ................ ... .. ..... ....... 47 
Idaho Code§ 50-1801 ................. ........... ... .................................................................................... 47 
Idaho Code § 50-1805 .................................. ... ................... .................................. ........ .. ............... 4 7 
Idaho Code§ 50-l 805A ....................... .......................... ........ ........... ...................... .. ..... ........ ....... 47 

Other Authorities 

James W. Johnson, et al., Reuse of Water: Policy Conflicts and New Directions, 38 
Rocky Mtn. Min. L. Inst. § 23 (1992) ........................................................................... .. ...... 32 

Robert E. Beck, Municipal Water Priorities/Preferences in Times of Scarcity: The 
Impact of Urban Demand on Natural Resource Industries, 56 Rocky Mtn. Min. 
L. Inst.§ 7.02[4] (2010) ................. ............................ ............ ................... ....... ..................... . 39 

Robert E. Beck, Waters and Water Rights,§ 16.04(c)(6) (1991) ...... ... ................ ........ ..... .. ........ . 40 
Wells A. Hutchins, The Idaho Law of Water Rights, 5 Idaho L. Rev. 1 (1968) ..................... 33, 35 

NAMPA 'S RESPONSE BRIEF (10/30/2020) 
15378140_13.docx / 4628·13 Page 6 of209 



Regulations 

IDAPA 37.01.01.415 ...... ....... ............................. ....... .......... .......................................... ..... .. ..... ... 23 
IDAPA 37.03.08.035.01.b .......................................... ........................ .. .... ..................... .... .. ......... 24 
IDAPA 37.03.08.035.01.c ................................. ....... .................................................. .. .... ... ... ...... . 24 

Constitutional Provisions 

Idaho Const. art. XV, § 3 .......................................................................................... ........ 23 24 26 

NAMPA'S RESPONSE BRIEF (10/30/2020) 
15378140_13.docx / 4628-13 Page 7 of209 



INTRODUCTION 

Shorthand definitions used by Nampa are collected in the footnote. 1 

1 This and other submissions by the Reuse Proponents employ the following shorthand 
definitions: 
"AF" ................................. acre-feet. 
"AFA" .............................. acre-feet per annum (year). 
"AIC" ............................... Association ofldaho Cities. 
"Black Rock" ................... Black Rock Utilities, Inc. 
"Boise-Kuna" ................... Boise-Kuna Irrigation District. 
"Bureau" .......................... U.S. Bureau of Reclamation. 
"Department" ................ .. .Idaho Department of Water Resources. 
"DMR" ............................. Discharge Monitoring Report. 
"effluent" .......................... treated sewage water that leaves a WWTP aka POTW. 
"EPA" .............................. U.S. Environmental Protection Agency. 
"HAR SB" ......................... Hayden Area Regional Sewer Board. 
"IDWR" .......................... .Idaho Department of Water Resources. 
"IDEQ" ........................... .Idaho Department of Environmental Quality. 
"Idaho Power" ................. .Idaho Power Company. 
"influent" .......................... untreated sewage water that enters a WWTP aka POTW. 
"McCall" .......................... City of McCall. 
"Municipal Intervenors" .. The cities of Boise, Caldwell, Idaho Falls, Jerome, Meridian, Nampa, 

Pocatello, Post Falls, and Rupert, AIC and HARSB. 
"Municipal Intervenors 

Response Brief' ............. Municipal Interveners' Response to Petitioner's Opening Brief, filed 
on October 30, 2020. 

"Nampa" or "City" ........... City ofNampa. 
"Nampa WWTP" ............. Nampa's wastewater treatment plant. 
"NMID" ........................... Nampa Meridian Irrigation District. 
"Non-Potable System" 

(aka "PI System") .......... Nampa's non-potable pressurized irrigation water delivery system. 
"NPDES Permit" .............. Nampa's National Pollution Discharge Elimination System Permit No. 

ID0022063. 
"Opening Brief' ............... Petitioner's Opening Brief filed by Riverside in this proceeding on 

Oct. 2, 2020. 
"Party" or "Parties" .......... Any or all of the Reuse Proponents and Reuse Opponents. 
"Payette District" ............. Payette Lakes Recreational Water & Sewer District. 
"Petition" .......................... Riverside's Petition for Declaratory Ruling Regarding Need for a 

Water Right to Divert Water Under Reuse Permit No. M-255-01. 
"PI System" (aka 
"Non-Potable System") .... Nampa's non-potable pressurized irrigation water delivery system. 
"Pioneer" ............. .. .. ...... ... Pioneer Irrigation District. 
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This proceeding was initiated by the submission of Riverside's Petition on February 24, 

2020. Nampa filed both an answer and a petition to intervene. Intervention in support of Nampa 

was sought by Pioneer and the Municipal Intervenors. Idaho Power also sought intervention, 

apparently in support of Riverside. All petitions to intervene were granted. All parties joined in 

the SOF filed on September 11, 2020.2 Municipal Providers submitted Exhibits A through T, 

and all parties stipulated to their admission on September 11, 2020, subject to limitations set out 

in that stipulation. This brief is filed in response to Riverside's Opening Brief. 

"Pioneer's Response 
Brief' ...... ........................ Intervenor Pioneer Irrigation District's Response to Petitioner's 

Opening Brief, filed on October 30, 2020. 
"Potable System" ............. Nampa's potable water delivery system. 
"POTW" ......... .................. POTW stands for "publically owned treatment works." A POTW is a 

publicly owned WWTP. 
"Project Participants" ....... Nampa and Pioneer. 
"RAFN" ........................... RAFN is an acronym for "reasonably anticipated future needs" as 

defined in Idaho Code § 42-2028(8). 
"Reuse Agreement" ......... The agreement between Pioneer and Nampa known as Recycled Water 

Discharge and Use Agreement dated 3/7/2018. 
"Reuse Opponents" .......... Riverside Irrigation District and Idaho Power Company. 
"Reuse Permit" ................. Reuse Permit No. M-255-01 issued to Nampa by IDEQ. 
"Reuse Project" ................ The project authorized by Nampa's Reuse Permit and to be undertaken 

pursuant to the Reuse Agreement with Pioneer. 
"Reuse Proponents" ......... Municipal Intervenors and Pioneer. 
"Riverside" ....................... Riverside Irrigation District. 
"SOF" ............................... Stipulation of Facts by All Parties filed on Sept. 11 , 2020 (not to be 

confused with the preliminary Reuse Proponents' Stipulation of Facts 
filed on June 30, 2020). 

"Title 50 Agreement" ....... An agreement simply titled "Agreement" dated Sept. 9, 1974, a copy 
of which is set out as Exhibit L (In Submission of Exhibits K-T). 

"waste water" ................... This term (with a space) is used in water law to describe water 
diverted under a water right but not consumed by the water user. 

"wastewater" .................... This term (without a space) is used by municipalities, IDEQ, and EPA 
to refer to sewage or effluent. 

"WWTP" ......... .. ............... WWTP stands for "wastewater treatment plant." A WWTP is a 
POTW if it is publicly owned. 

2 Idaho Power did not stipulate to the accuracy of the facts, but stipulated that it does not 
currently intend to challenge them. SOF at 3. 
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Nampa, Pioneer, and the Municipal Intervenors have cooperated to minimize overlap in 

their briefs, which have different emphases and approaches but are intended to work together and 

make consistent arguments. Accordingly, Nampa adopts and incorporates the briefs of Pioneer 

and the Municipal Intervenors. 

SUMMARY OF ARGUMENT 

The Department is called upon to detennine whether Pioneer is required to obtain a water 

right in order to accept delivery ofwastewater3 collected and treated by the Nampa and delivered 

to Pioneer in accordance with the Reuse Agreement and the Reuse Pennit. Riverside does not 

contend that Nampa is required to obtain a new water right in connection with this undertaking. 

Riverside acknowledges that the water right requirement also could be satisfied by a transfer of 

Nampa's water rights. Nampa's position is that neither an appropriation nor a transfer is 

required. 

If Riverside prevails and Pioneer is required to obtain a water right, it appears that 

Riverside will contend in such a proceeding that Pioneer must mitigate for the resulting reduction 

of wastewater currently discharged by Nampa to Indian Creek. (Riverside calls this injury and 

enlargement. Opening Brief at 23-25.) A requirement to provide a substitute supply of water to 

replace the entire irrigation-season flow of wastewater now wasted to Indian Creek would be 

3 Before turning to the substance, we offer this comment on terminology. The tenns 
"waste water" and "wastewater" have different, but overlapping, meanings. The term "waste 
water" (with a space) is commonly employed in water law to describe water diverted under a 
water right but not consumed by the water user. (See definition of waste water quoted in A&B 
Irrigation Dist. v. Aberdeen-American Falls Ground Water District, 141 Idaho 746, 751, 118 
P.3d 78, 83 (2005).) Waste water must be returned to the common supply as return flow, 
seepage, or drainage water unless it is lawfully recaptured by the original diverter. The term 
"wastewater" (without a space) is employed by municipalities, IDEQ, and EPA to mean treated 
municipal effluent. In this brief, the term "waste water" is employed in the context of water law, 
and the term "wastewater" is used in reference to effluent (which, of course, may also be waste 
water in the water law context). 
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impossible as a practical matter and would scuttle the Reuse Project, costing Nampa citizens tens 

of millions of dollars (SOF ,, 38, 40-43), all to the benefit of Riverside. 

Riverside pins its argument on its reading ofldaho Code § 42-201 (2), which is a central 

component ofldaho's mandatory permitting statutes. Riverside contends, incorrectly, that the 

delivery of wastewater under Nampa's dominion and control for use within Pioneer's Irrigation 

District constitutes the "diversion" of water by Pioneer, and that application of any water to land 

(even water it obtained outside the public water supply) requires a permit. This is a misreading 

of subsection 2, which prohibits the diversion or application of water obtained from the public 

water supply. In allowing effluent to be added to its canal, Pioneer is neither diverting nor 

applying water it obtained from a public water supply. 

Riverside's argument also ignores Nampa's right to use and reuse to extinction water 

diverted under its municipal water rights. Such reuse is lawful, does not constitute enlargement 

of the underlying municipal water rights, and consequently does not result in injury to others. 

Last, but by no means least, subsection 8 ofldaho Code§ 42-201 overrides subsection 2 

and authorizes the Reuse Project without a water right. This is clear from the words of the 

statute (which make subsection 8 applicable "notwithstanding" subsection 2), from its legislative 

history (which makes clear that its purpose is to eliminate mandatory licensing, not shift the 

burden to farmers and irrigation districts), and from the presence of the IDWR notice 

requirement (which would be unnecessary if farmers and irrigation districts were required to 

obtain new water rights). 

Indeed, subsection 8 alone is a complete and sufficient defense to Riverside's 

contentions. All of the other arguments amount to belts and suspenders. 
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In apparent recognition of the destructive force of subsection 8 to Riverside's argument 

under subsection 2, Riverside contends that subsection 8 is unconstitutional. That is quite a 

reach. If that argument were true, all statutory exemptions from permitting requirements-e.g., 

water for fighting fires4-would be unconstitutional. 

Indeed, the subsection 8 exemption is in an even stronger position against constitutional 

attack than other exemptions. This is because it cannot seriously be contended that it results in 

legal injury. Injury occurs only if something is taken to which one has a legally protected right 

under the priority system. No water appropriator may be compelled to continue wasting its 

waste water back to the public water supply after an initial beneficial use if it is authorized, under 

its water right, to make further use of that water. Nor may an entity that lawfully obtains 

dominion and control of water outs ide of the appropriation system (e.g., sewer districts that 

collect effluent) be compelled to continue a particular practice for disposing of that collected 

water. Hence, allowing Nampa to replace its discharge of wastewater to Indian Creek with a 

delivery of that wastewater to Pioneer cannot constitute injury or an unconstitutional taking of 

property. In short, no property right is taken. 

Indeed, Riverside's core assumption and its motivation for pursuing this declaratory 

ruling is based on this misunderstanding of injury. If Pioneer were allowed or required to obtain 

a new water right in Nampa's effluent, it could readily do so. It could seek a permit for a junior 

waste water right allowing it to use the effluent lawfully placed in the Phyllis Canal by Nampa 

4 Subsection 42-201 contains several exemptions. Subsection 42-201(3)(a) (2000 Idaho 
Sess. Laws, ch. 291, § 1) makes it unnecessary to obtain a water right for diversions to fight 
existing fires. Subsection 42-201(3)(b) (2008 Idaho Sess. Laws, ch. 320, § 1) addresses forest 
practices and dust abatement. Subsection 42-201(3)(c) (2020 Idaho Sess. Laws, ch. 6.) addresses 
environmental cleanups. The only exemption that would survive constitutional challenge under 
Riverside's theory of injury is subsection 42-201(9) (2016 Idaho Sess. Laws, ch. 139, § 1), 
because the exemption from hydropower licensing is limited to incidental power generation. 
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pursuant to Idaho Code§ 42-201(8), in accordance with the Reuse Permit and Reuse 

Agreement. 5 For the reasons just mentioned, Riverside would be in no position to demand 

mitigation or other tribute. The junior position of such a waste water right would be of no 

consequence, because the water is under the physical control of the parties and subject to rights 

created by contract. But a new junior water right would provide no more security or certainty to 

Pioneer than it already has under the Reuse Agreement. 6 And the existence of a water right held 

by Pioneer could confuse or complicate matters if Nampa ever elected to end its delivery of 

wastewater to Pioneer. A requirement to go through such a pointless water right exercise (with 

attendant costs, delays, and judicial reviews) would be a waste of resources, as the Legislature 

wisely recognized in enacting subsection 42-201(8) . 

.ARGUMENT 

I. IDAHO CODE§ 42-201(8) A THORIZES MUNICIPALITIES TO COLLECT AND 

DISPOSE OF EFFLUENT WITHOUT OBTAINING A WATER RIGHT. 

A. Subsection 8 is sufficient to resolve the question presented here. 

The statutes primarily at issue in this proceeding are found within Idaho Code§ 42-201. 

Subsections 1 and 2 of section 42-201 (together with Idaho Code §§ 42-103 and § 42-229) 

constitute Idaho's mandatory permitting law. The remaining subsections of 42-201 are 

exceptions to or clarifications of that mandate. The one pertinent here is subsection 8. 

5 Pioneer explains in its brief that it cannot obtain and perfect a separate water right for 
effluent physically delivered to it by Nampa. Pioneer observes that Idaho water rights are based 
on diversion from a natural source. Nampa agrees with Pioneer that requiring it to obtain such a 
water right is unnecessary and improper. But if the Department ruled otherwise, i.e., if the 
Department ruled that Pioneer can "appropriate" the water delivered to it by Nampa, the best 
analogy would be to a waste water appropriation. 

6 See Pioneer's Response Brief for a thorough discussion of the Reuse Agreement. 
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The linchpin of Riverside's statutory argument is subsection 2. As Nampa explains in 

section II at page 25 below, that argument fails. Subsection 2 does not impose a water right 

requirement on Pioneer, because Pioneer is neither diverting nor applying water from a public 

water supply. 

Nampa begins its discussion, however, with subsection 8, because it is sufficient to 

answer the question presented. Subsection 8 declares that no water right is required for a 

municipality, municipal provider, sewer district, or regional operator of a POTW that land 

applies or otherwise disposes of treated effluent pursuant to regulatory requirements. It reads in 

full: 

Notwithstanding the provisions of subsection (2) of this 
section, a municipality or municipal provider as defined in section 
42-202B, Idaho Code, a sewer district as defined in section 
42-3202, Idaho Code, or a regional public entity operating a 
publicly owned treatment works shall not be required to obtain a 
water right for the collection, treatment, storage or disposal of 
effluent from a publicly owned treatment works or other system for 
the collection of sewage or stormwater where such collection, 
treatment, storage or disposal, including land application, is 
employed in response to state or federal regulatory requirements. 
If land application is to take place on lands not identified as a place 
of use for an existing irrigation water right, the municipal provider 
or sewer district shall provide the department of water resources 
with notice describing the location of the land application, or any 
change therein, prior to land application taking place. The notice 
shall be upon forms furnished by the department of water resources 
and shall provide all required information. 

Idaho Code § 201 (8). 7 

7 This statute was enacted in 2012. 2012 Idaho Sess. Laws, ch. 2018 (H.B. 608) 
(reproduced together with its legislative history at Addendum Cat page 103). The legislation 
was prompted by concerns raised by the City of McCall over its disposal of effluent, which was 
land applied on farms outside the city. Official communications between McCall and the 
Department that led up to the legislation are set out in Addendum F at page 191. 
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B. The plain words of subsection 8 state that no water right is required 
for the disposal of Nampa's effluent. 

Subsection 8 is a simple statute. By adding this subsection in 2012, the Legislature 

declared that no water right is required when a city or sewer district disposes of effluent in order 

to comply with environmental regulatory requirements. 

Riverside implicitly concedes that the statute absolves Nampa of any requirement to 

obtain a water right in connection with its Reuse Permit. Opening Brief at 22-27. Its sole 

argument is that, unlike Nampa, Pioneer is not covered by subsection 42-201 (8). In other words, 

according to Riverside, the legislation does not eliminate the burden of obtaining a water right in 

connection with water reuse. It merely shifts that burden to the farmers and irrigation districts 

who accept effluent from cities and sewer districts. 

Riverside's niggardly reading of the legislation would negate the very purpose of 

subsection 8, which was to facilitate environmentally regulated reuse of wastewater by 

eliminating the uncertainty, delay, and expense attendant to new water right acquisition (not to 

mention eliminating an unnecessary use of scarce agency resources). 

The statute says the city or sewer entity need not obtain a water right. But the statute also 

contains a sweeping declaration that when a city or sewer district takes action pursuant to 

subsection 8, the mandatory permitting requirements are set aside. The first nine words of 

subsection 8 state that this waiver operates "[n ]otwithstanding the provisions of subsection (2)." 

The permitting requirements do not come back into play simply because a city employs an agent 

or contracting party to effectuate its disposal of effluent. 

Riverside reads subsection 8 to say that mandatory permitting requirements are waived 

only if the city is able to accomplish its disposal without the involvement of any other party. But 

that is not what the statute stays. The statute does not concern itself with what contractual 
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relationships the city may employ to accomplish the disposal. Instead, the statute broadly 

declares the city does not need a water right, period, "notwithstanding" subsection 2. Riverside's 

suggestion that the subsection 2 survives the "notwithstanding" command and re-imposes water 

right requirements on anyone participating with the city is not a credible reading of the statute. 

After all, the "notwithstanding" language employed in subsection 8 is identical to the 

"notwithstanding" language employed in all of the exemptions (subsections 3(a), 3(b), 3(c), 8, 

and 9). If Riverside is correct that subsection 8 exempts cities and sewer districts but not those 

applying the effluent to beneficial use, then the same problem would occur under subsection 9. 

That subsection exempts operators of irrigation canals that have made arrangements for the 

incidental generation ofhydropower. Riverside's parsimonious reading of the "notwithstanding" 

language would lead to the result that Idaho Power must obtain a water right. That result is just 

as wrong. The plain and most logical reading of the "notwithstanding" reading is that any agent 

or contracting party acting in conjunction with the exempted party is also exempted from the 

mandatory permitting requirement in subsection 2. 

C. The legislative history resolves any ambiguity. 

The statute is clear enough. But ifthere is any ambiguity, the legislative history of H.B. 

608 leaves no doubt that the statute's purpose was to eliminate the very argument that Riverside 

now raises. 8 

8 The Idaho Supreme Court has observed: 
If the language is clear and unambiguous, there is no occasion for 
the court to resort to legislative history or rules of statutory 
interpretation. Escobar, 134 Idaho at 389, 3 P.3d at 67. [State v. 
Escobar, 134 ldaho 387, 389, 3 P.3d 65, 67 (Ct. App. 2000).] 
When this Court must engage in statutory construction, it has the 
duty to ascertain the legislative intent and give effect to that intent. 
Rhode, 133 Idaho at 462, 988 P.2d at 688. [State v. Rhode, 133 
Idaho 459,462, 988 P.2d 685,688 (1999).] To ascertain the intent 
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The legislation was prompted by concerns over whether the City of McCall needed a 

water right to deliver effluent from its WWTP to farmers under contract with the city.9 In formal 

communications between the City of McCall and IDWR, the Department concluded that no 

water right would be needed if McCall's WWTP treated only wastewater derived from the city's 

municipal water rights. Alas, that was not the situation. McCall's WWTP accepted substantial 

quantities of influent collected by the Payette Lakes Recreational Water & Sewer District from 

households outside the city. Because this was water originating in domestic wells, not traceable 

to the city's municipal water rights, the Department informed McCall that a water right likely 

would be needed for its land application. 10 

As a result, McCall worked with the Department, IWUA, IAC, HARSB, and other 

stakeholders to develop legislation to exempt McCall and all others in its situation from the 

obligation to obtain a water right. The result was H.B. 608 (Idaho Code§ 42-201(8)). 

of the legislature, not only must the literal words of the statute be 
examined, but also the context of those words, the public policy 
behind the statute, and its legislative history. Id. It is "incumbent 
upon a court to give a statute an interpretation which will not 
render it a nullity." State v. Nelson, 119 Idaho 444,447, 807 P.2d 
1282, 1285 (Ct. App. 1991). 

State v. Reyes, 139 Idaho 502, 505, 80 P.3d 1103, 1106 (Ct. App. 2003). 

9 The city's contractual arrangement with farmers is documented in the legislative history 
of H.B. 608. See, e.g., House State Affairs Committee (Feb. 28, 2012) (Statement of Rep. 
Stevenson) reproduced in Addendum Cat page 117, and Senate Resources & Environment 
Committee (Mar. 16, 2012) reproduced in Addendum Cat page 129 (Statements of Mr. Meyer). 
It is also documented in a letter in the files of IDWR from Christopher H. Meyer to Garrick L. 
Baxter dated September 16, 2011, reproduced in Addendum Fat page 200. 

10 See letters in the files oflDWR from Garrick L. Baxter to Christopher H. Meyer dated 
September 7, 2011 and September 19, 2011, reproduced in Addendum F, items 2 and 4 at pages 
198 and 202, respectively. 
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The legislation, approved unanimously by both Houses, 11 was clearly and unambiguously 

intended to eliminate altogether the need for new water rights when cities engage in programs to 

deliver effluent to those in a position to put it to beneficial use. 

The following are four examples: 

The purpose of this legislation is to clarify that a separate 
water right is not required for the collection, treatment storage or 
disposal storage [sic], including land application, of the effluent 
from publicly owned treatment works. Effluent is water that has 
already been diverted under an existing right and has not been 
returned to the waters of the state. If the land application is to be 
on land for which there is not already identified a place of use for 
an existing water right, notice of the place of use will be provided 
to the department of water resources to allow the department to 
have complete records of where the water is being used. 

Statement of Purpose (emphasis added) reproduced in Addendum Cat page 113. 

Rep. Stevenson presented RS 21325, proposed legislation 
to clarify that a separate water right is not required for the 
collection, treatment storage or disposal storage, including land 
application, of the effluent from publicly owned treatment works. 
Rep. Stevenson stated this legislation was brought by the 
Association of Cities due to a situation that arose in McCall. They 
were combining wastewater from the city with a sewer district and 
realized each individual entity did not require a permit, but when 
combined, there was ambiguity. RS 2 I 325 makes it clear that 
when you combine these two sources, if a land application is to 
take place, this wil l not require a permit. 

House State Affairs Committee (Feb. 28, 2012) (Statement of Rep. Stevenson) (emphasis added) 

reproduced in Addendum C at page 117. 

The Association of Idaho Cities strongly supports House 
Bill 608, which would clarify that a separate water right is not 
required for the collection, treatment, storage, or disposal of 
effluent from publicly owned treatment works when wastewater is 

11 For unanimous passage, see 2012 Final Daily Data, reproduced in Addendum Cat page 
114. 
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treated and disposed on behalf of entities that do not have a 
municipal water right. 

House Bill 608 will benefit communities around the state 
that are working to provide wastewater treatment and disposal as 
efficiently and effectively as possible, while complying with a 
myriad of federal water quality requirements 

Memorandum from Ken Harward, Association ofldaho Cities, to Senate Resources & 

Environment Committee (Mar. 14, 2012) (emphasis added) reproduced in Addendum Cat page 

128. 

. . . Mr. Meyer said the purpose of this legislation was to 
clarify that a separate water right was not required for the 
collection, treatment storage or disposal storage, including land 
application, of the effluent from publicly owned treatment works . 

. . . The purpose of this legislation, he said, was to get the 
water lawyers out of this business and to allow municipalities to 
spend their dollars and focus their attention on the issue at hand, 
which was the water quality side of the equation. The Department 
of Water Resources was involved in drafting this legislation and 
added some provisions to it .... 

Senate Resources & Environment Committee (Mar. 16, 2012) (Statement of Mr. Meyer) 

(emphasis added) reproduced in Addendum Cat page 129. 

These statements, and indeed everything in the legislative history, 12 make clear that the 

legislation was intended to eliminate the water right requirement across-the-board, not to shift 

the water right burden from the city to the farmer or irrigation district who accepts the effluent. 

12 Riverside also cites the legislative history. Its cherry picking is ineffective. It quotes 
Lindley Kirkpatrick's statement to the House Resources & Conservation Committee (Mar. 5, 
2012) reproduced in Addendum Cat page 119. Mr. Kirkpatrick simply said that the legislation 
established that cities and sewer districts do not need to acquire a new water right. He said 
nothing to suggest that other entities instead would be required to obtain those new water rights. 
Riverside also notes Mr. Kirkpatrick said the bill is crafted narrowly. Riverside fails to explain 
that this was said in the context that the legislation does nothing to lighten environmental 
requirements. "He said this doesn't change anything about DEQ's reuse tools, it only allows 
cities to use wastewater on growing crops." Id. Perhaps most misleadingly, Riverside quoted 
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Indeed, if a complete elimination of the water right requirement was not accomplished by 

the "notwithstanding" language in section 8, H.B. 608 would not have solved the very problem 

faced by McCall. As noted above, McCall did not undertake the land application itself. It relied 

on farmers outside the city to apply the effluent to land. (See footnote 9 at page 17.) If 

Riverside's reading of section 8 is correct, those farmers would have been required to obtain 

water rights. The legislative history shows that the role of the farmers was understood by the 

Legislators and the Department, and no one intended that any new water right would be required. 

Those farmers and Pioneer stand in the same position. Both were engaged by a city in an 

undertaking falling within the ambit of subsection 8. The legislation intended that neither would 

be obligated to shoulder the very burden the statute was intended to eliminate. 

In sum, if any corroboration or clarification of the statute's meaning is needed, the 

legislative history confirms the legislation's obvious goal. It shows that the only sensible 

reading of the "notwithstanding" language is to eliminate the water right requirement for the 

named entities as well as their agents and contractees. Riverside should not be allowed to exploit 

a perceived ambiguity in its language to achieve a result opposite that which was plainly 

intended. 

D. Riverside's subsection 8 argument cannot be reconciled with the 
provision's notice requirement. 

Subsection 8 includes only one affirmative requirement: notification of IDWR if effluent 

will be applied to lands not already identified as a place of use for an irrigation water right. The 

last two sentences of subsection 8 state: 

Mr. Kirkpatrick's statement that IDWR "has assured the city they can reuse waste water when 
they have a municipal water right." Riverside fails to explain that this is the reason H.B. 608 
was enacted-the City did not have a municipal water right for about half of its effluent. The 
whole point of the legislation was to make this a non-issue. 
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If land application is to take place on lands not identified as a place 
of use for an existing irrigation water right, the municipal provider 
or sewer district shall provide the department of water resources 
with notice describing the location of the land application, or any 
change therein, prior to land application taking place. The notice 
shall be upon forms furnished by the department of water resources 
and shall provide all required information. 

Idaho Code§ 201(8). 

The notification requirement was added, at the request of IDWR, to assure that the 

Department would have a record of authorized irrigation corresponding to irrigated lands 

depicted in aerial photography. This was a significant feature of the legislation, repeatedly 

mentioned in the legislative history. 13 

Obviously, there would be no need for the notification requirement if the farmer or 

irrigation entity receiving the effluent were required to obtain a new water right. The very basis 

of the notice requirement is that land may be irrigated with effluent for which the mandatory 

permit requirement is waived under subsection 8. If the Department saw "green" land in aerial 

photography and found no corresponding water right, notice that the land was covered by the 

13 See Statement of Purpose reproduced in Addendum Cat page 113 ("If the land 
application is to be on land for which there is not already identified a place of use for an existing 
water right, notice of the place of use will be provided to the department of water resources to 
allow the department to have complete records of where the water is being used."); 
Memorandum from Ken Harward, Association ofldaho Cities, to Senate Resources & 
Environment Committee (Mar. 14, 2012) reproduced in Addendum Cat page 128 ("In the event 
that land application is to occur on land for which there is not already identified a place of use 
for an existing water right, notice of the place of use will be provided to the Department of Water 
Resources to ensure the department is informed about where water is being used."); Senate 
Resources & Environment Committee (Mar. 16, 2012) (Statement of Mr. Meyer) (emphasis 
added) reproduced in Addendum Cat page 129 ("Mr. Meyer further pointed out, that if the land 
application was to be on land which was not already identified as a place of use for an existing 
water right, notice of the place of use would be provided to the Department of Water Resources. 
This would allow the Department to have complete records of where the water was to be used. 
He said this bill resolved this question."). 
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section 8 exemption would allow the Department to put the matter to rest without further 

investigation or action. 

Plainly, the purpose of the notice requirement was not to allow IDWR to turn its 

enforcement attention to the entity receiving the effluent. If that had been the case, notice would 

have been required for all land application, not just land application "on lands not identified as a 

place of use for an existing irrigation water right." 

Statutes are intended to be read together as a whole. 14 One cannot read the last two 

sentences of subsection 8 as anything but confirmation that subsection 8 lifts mandatory 

permitting not only for cities and sewer entities, but also those acting as their agents or 

contractees (i.e., farmers and irrigation districts accepting the effluent). 

14 Idaho courts have observed: 
Statutes that are in pari materia, i.e., relating to the same subject, 
must be construed together to give effect to legislative intent. 
Paolini v. Albertson's Inc., 143 Idaho 547, 549, 149 P.3d 822, 824 
(2006); Union Pacific R.R. Co. v. Bd. of Tax Appeals, 103 Idaho 
808, 811, 654 P .2d 901, 904 (1982). In construing a statute, this 
Court examines the language used, the reasonableness of the 
proposed interpretations, and the policy behind the statutes. Webb 
v. Webb, 143 Idaho 521, 525, 148 P.3d 1267, 1271 (2006). 

Johnson v. McPhee, 147 Idaho 455,561,210 P.3d 563,569 (Ct. App. 2009). 
"Language of a particular section need not be viewed in a vacuum. 
And all sections of applicable statutes must be construed together 
so as to determine the legislature's intent." Lockhart v. Dept. of 
Fish and Game, 121 Idaho 894,897,828 P.2d 1299, 1302 (1992) 
(quoting Umphrey [v. Sprinkel], 106 Idaho [700,] 706,682 P.2d 
[1247,] 1253 [(1983)]; see also JR. Simplot Co. v. Idaho State Tax 
Comm 'n, 120 Idaho 849, 853-54, 820 P.2d 1206, 1210-11 
(1991 )). Statutes and ordinances should be construed so that effect 
is given to their provisions, and no part is rendered superfluous or 
insignificant. See Brown v. Caldwell Sch. Dist. No. 132, 127 Idaho 
112, 117, 898 P.2d 43, 48 (1995). 

Friends of Farm to Market v. Valley Cty., 137 Idaho 192, 197, 46 P.3d 9, 14 (2002). 
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E. Subsection 8 is constitutional. 

Riverside contends that subsection 42-20 I (8) is unconstitutional if it allows 

municipalities and sewer entities to move their effluent discharge to a new location without 

compensating downstream right holders. 15 Opening Brief at 29-33. If Riverside were right, its 

argument would invalidate far more than subsection 8; it would invalidate all statutory 

exemptions from mandatory permitting. (See footnote 4 at page 12 for other exemptions within 

section 42-201.) If Riverside's property is taken as a result of less water flowing in Indian 

Creek, then so too must water users be compensated for every bucket of water taken to fight a 

fire, for every ranch relying on instream stockwatering, and for every home with an exempt 

domestic well. 

In fact, our Idaho Constitution does not mandate that every use of water be subject to a 

water right. Riverside pins its constitutional argument on these words: "The right to divert and 

appropriate the unappropriated waters of any natural stream shall never be denied . . . . Priority 

of appropriation shall give the better right as between those using the water .... " Idaho Const. 

art. XV, § 3. Those words establish that people have a right to obtain a water right under the 

appropriation system, and that among such appropriations, their relative priority shall govern. 

That is all. The Constitution does not prohibit uses of water that operate outside the 

appropriation system. 16 

15 Needless to say, an agency proceeding is not the proper forum to mount a 
constitutional challenge to a statute. IDAPA 37.01.01.415. Nampa briefly addresses Riverside's 
argument nonetheless, because it is baseless and should not be allowed to color the Department's 
analysis. 

16 Riverside cites to In Re SRBA, Subcase No. 75-10117 (Lemhi Gold Trust LLC), Idaho 
Dist. Ct., Fifth Jud. Dist. (Memorandum Decision and Order on Challenge, Nov. 12, 2014) in 
support of its constitutionality argument. However, this SRBA decision is inapposite. Judge 
Wildman concluded that "since Idaho Code§ 42-223(11) allows a party whose water right was 
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The fact that water uses may operate outside the priority system is evident in the fact that 

the 1986 legislation was needed at all. That legislation, for the first time in 100 years ( except for 

ground water a few years earlier), made it unlawful to divert and use public waters without a 

water right (subject to exceptions). Perhaps the best known and most important statutory 

exemption from mandatory permitting is for domestic wells 17-an exemption repeatedly 

recognized as proper by our courts. Riverside's sweeping constitutional argument would 

invalidate that exemption, too. 

Plainly, the Legislature has the power to exempt water uses from mandatory permitting as 

it sees fit, without causing an uncompensated taking. This is because uncompensated takings 

occur only when one's property is taken. Riverside and others in its position have no legally 

protected interest in the discharge of effluent by cities or sewer districts. 

This is particularly evident in the context of subsection 8. As previously discussed, cities 

that discharge effluent traceable to their municipal water rights may recapture and reuse that 

water. Doing so is not deemed an enlargement. And they have no duty to continue to waste 

previously subject to statutory forfeiture to resume use under that right to the injury of junior 
appropriators, the Court finds the statute violates Article XV, § 3 of the Idaho Constitution." Id. 
at 9. The Lemhi Gold Trust case addressed the as-applied constitutionality of a forfeiture 
exception contained in Idaho Code§ 42-223(11) to resurrect a senior water right on Ditch Creek 
that was previously forfeited and disallowed. Both the Lemhi Gold Trust decision and the 
Fremont-Madison case (Fremont-Madison Irrigation Dist. v. Idaho Ground Water 
Appropriators, Inc., 129 Idaho 454, 926 P .2d 1301 ( 1996)) discussed in the Lemhi Gold Trust 
decision addressed situations where decreed water rights were proposed to be issued to water 
users (enlargement water rights in the Fremont-Madison case and a resurrected water right based 
exclusively on Idaho Code§ 42-223(11) in the Lemhi Gold Trust case). The dispute before the 
Director initiated by Riverside does not involve issuance of a water right to Nampa or Pioneer. 
Rather, it is squarely centered on the rights of a municipality to treat and dispose of its 
wastewater without issuance of a water right. 

17 Idaho Code§§ 42-111, § 42-227 and IDAPA 37.03.08.035.01.b (exempting certain 
domestic wells). See also Idaho Code§ 42-113 and IDAPA 37.03.08.035.01.c (exempting 
instream stockwatering). 

NAMPA'S RESPONSE BRIEF (10/30/2020) 
15378140_ 13.docx I 4628-13 Page 24 of 209 



water that was previously not reused. (See section III.B(2) at page 34.) A city's "reuse" may 

come in the form of a new beneficial use, such as irrigation of city parks. But it also includes 

any other disposal that is undertaken pursuant to environmental mandates. 

Nor do sewer districts and others that discharge effluent not traceable to their municipal 

water rights have a duty to maintain an historical discharge to a public water body. For example, 

when a sewer district builds a sewer system, it does not first obtain a water right for the sewage it 

collects from homes and businesses. Sewage water generated by homes and businesses is not 

part of the public water supply unless and until it enters a public water body. Accordingly, and 

thankfully, the treatment and disposal of effluent by entities who have no prior water right in that 

wastewater operates outside the water right system. As a result, the law of "injury" does not 

apply, and no other water user who incidentally benefits from the discharge of treated effluent 

into the public water supply may demand that the treatment program never change. 

Either way you look at it, water users like Riverside have no legally protected right to the 

continued discharge of effluent by either cities or sewer districts. Accordingly, the exemption 

found in subsection 8 cannot result in an uncompensated taking of property. It, and all other 

water right exemptions, pass constitutional muster. 

II. SECTIO 42-201(2) DOE NOT PROHIBIT PIONEER'S ACCEPTANCE OF TREATED 

EFFLUENT FROM NAMPA'S WWTP. 

A. Nampa's delivery of wastewater to Pioneer is not a diversion of water 
from a natural watercourse. 

Riverside's argument that Pioneer must obtain a water right rests on Idaho Code 

§ 42-201(2). Opening Brief at 13-16. This subsection reads: 

No person shall use the public waters of the state ofldaho 
except in accordance with the laws of the state ofldaho. No 
person shall divert any water from a natural watercourse or apply 
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water to land without having obtained a valid water right to do so, 
or apply it to purposes for which no valid water right exists. 

Idaho Code§ 42-201(2). In short, this subsection requires a water right when a person diverts 

water from a public supply, or applies such water to land. As will be shown below, Pioneer is 

doing neither. 

(1) Effluent from a WWTP is not a public water supply. 

Nampa's WWTP is not a natural watercourse, and the effluent it releases is not "public 

waters of the state ofldaho" unless and until it is released from Nampa's control into a pubic 

waterbody. Unlike water in a public supply, the effluent is lawfully possessed by Nampa and 

remains under its dominion and control until it is delivered to Pioneer. 

(2) Pioneer's acceptance of effluent delivered to it by Nampa is not 
a diversion. 

Riverside insists that Nampa's delivery of wastewater to Pioneer pursuant to contract is a 

"diversion" of water within the meaning of subsection 2. Opening Brief at 15. This defies the 

common understanding of the word "divert" in water law. Water is not "diverted" in the sense of 

an appropriation unless it is diverted from a public watercourse or other public supply such as 

ground water. 

The inherent connection between diversion, appropriation, and public supply is evident 

even in our Constitution, which establishes that "[t]he right to divert and appropriate the 

unappropriated waters of any natural stream to beneficial use, shall never be denied .... " Idaho 

Const. art. XV, § 3 (emphasis added). 

This connection between appropriation and public supply is restated in the very first 

section of the Idaho Water Code: 

All the waters of the state, when flowing in their natural channel , 
including the waters of all natural springs and lakes within the 
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boundaries of the state are declared to be the property of the state, 
whose duty it shall be to supervise their appropriation and 
allotment to those diverting the same therefrom for any beneficial 
purpose .... 

Idaho Code § 42-101 ( emphasis added). 

The connection between appropriation and public supply appears also in the first of the 

two sections of the 1971 mandatory permitting statute. 

The right to the use of the unappropriated waters of rivers, 
streams, lakes, springs, and of subterranean waters for other 
sources within this state shall hereafter be acquired only by 
appropriation .... 

Idaho Code§ 42-103 (emphasis added) (as amended by 1971 Idaho Sess. Laws, ch. 177, § 2). 

The connection appears again in the 1986 amendment to Idaho's mandatory permitting 

requirements: 

No person shall use the public water of the state ofldaho except 
in accordance with the laws of the state ofldaho. No person shall 
divert any water from a natural watercour e or apply water to land 
without having obtained a valid water right to do so. 

Idaho Code§ 42-201(2) (emphasis added) (added by 1986 Idaho Sess. Laws, ch. 313, § 2). 

The connection between public supply and appropriation is found once again in the 

section that describes the permit application process: 

For the purpose ofregulating the use of the public waters 
and of establishing by direct means the priority right to such use, 
any person, association or corporation hereafter intending to 
acquire the right to the beneficial use of the waters of any natural 
streams, springs or seepage waters, lakes or ground water, or other 
public waters in the state ofldaho, shall, before commencing of the 
construction, enlargement or extension of the ditch, canal, well, or 
other distributing works, or performing any work in connection 
with said construction or proposed appropriation or the diversion 
of any waters into a natural channel, make an application to the 
department of water resources for a permit to make such 
appropriation. 
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Idaho Code§ 42-202(1). 

These statutory and constitutional provisions simply underscore what we all know. The 

diversion and appropriation of water occurs only when water is taken from a public water supply. 

For instance, when Nampa discharges effluent into Indian Creek and Riverside removes 

that water downstream, that is a diversion. In contrast, Pioneer's acceptance of treated effluent 

physically delivered to it by Nampa is not a "diversion" of water under Idaho's mandatory 

permitting statutes. 

B. The words "apply water to land" must be understood to refer to water 
that was diverted from a natural watercourse. 

(1) This is clear from the textual context. 

Apparently recognizing the weakness of its argument that Pioneer is "diverting" the water 

provided to it by Nampa, Riverside pivots to a semantic argument under subsection 42-201(2). 

This is Riverside's "or" argument: 

Idaho § Code [sic] 42-201(2) is not limited only to water 
withdrawn from a "natural watercourse" as Nampa asserts. The 
disjunctive use of the word "or" in this code section extends this 
requirement to any application of water to land. 

Opening Brief at 14. 

There is no question that the statute employs the disjunctive word "or." The question is: 

What do the words "apply water to land" refer to? The sentence must be read as a whole. That 

textual context makes clear that the water one may not apply to land without a water right is 

water that was diverted from a natural watercourse. 

This plain reading of the statute, if not plain enough on its face, is made perfectly clear by 

the context of its enactment and by its legislative history, discussed below. 
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(2) The conclusion is reinforced by the legislative context. 

Subsection 2 was added in 1986 for a single and simple purpose. It plugged a loophole in 

Idaho's mandatory permitting statute enacted in 1971. 18 1971 Idaho Sess. Laws, ch. 177 § § 2 

and 3 (codified as amended at Idaho Code§§ 42-103, 42-201(1)) (reproduced in Addendum A at 

page 57). 19 

Here is the loophole. The 1971 legislation established that the only way to obtain a water 

right is through the permitting process. But one could still divert and apply water from a public 

supply to a beneficial use without obtaining a water right. In other words, the 1971 legislation 

says that if you want to acquire an enforceable water right, you must go through the permitting 

process. That is, no post-1971 beneficial use rights could be created. But it did not explicitly 

prohibit people from simply diverting and using water without the protection and priority of a 

water right. 

As Director Kenneth Dunn explained: 

The present law states that users must have a permit to 
appropriate water but it doesn't say it is against the law to 
appropriate water without the permit. This legislation makes it 
clear that no person shall divert water without having a permit to 
do so. 

Minutes, House Resources and Conservation Committee (Jan. 9, 1986) (reproduced in 

Addendum B, item 6, at page 90).20 

18 The permitting process became mandatory for ground water rights in 1963. 1963 
Idaho Sess. Laws, ch. 216 (codified at Idaho Code§ 42-229). The 1971 statute made permitting 
mandatory for all water rights. 

19 In 1971, what is now subsection 42-201(1) constituted the entirety of section 42-201. 
All the subsections to section 42-201 were added subsequently. 

20 The 1986 amendment adding subsection 42-201 (2) was part of a larger piece of 
legislation aimed at strengthening IDWR enforcement tools with respect to violation of water 
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This context should remove any doubt as to the meaning and purpose of subsection 2. It 

plugged a loophole that, until then, allowed people to lawfully evade the priority system and the 

permitting process. That permitting system, and the prior appropriation doctrine itself, is 

concerned with the application to beneficial use of water diverted from a public supply. 

Subsection 2 was enacted for the simple purpose of ensuring that public waters not be taken or 

used outside the permitting system that enables the prior appropriation system to function

unless an exemption is provided. 

Riverside's semantic argument about the word "or" would disconnect the mandatory 

permitting process from its inherent link to Idaho's public water supply. That construction 

should be rejected. As its legislative context makes clear, subsection 2 does not address water 

that is not part ofldaho's public waters. The statute does not require a person to obtain a water 

right to water one's garden with bottled spring water. Nor does it require Pioneer to obtain a 

water right in order to deliver treated effluent to lands within its boundary. Neither bottled water 

nor Nampa's effluent are part of the public water supply. Neither of these "applications to land" 

undermines the priority system. And protection of the priority system through the permitting 

process is the sole purpose of subsection 2. 

III. EVEN UNDER THE COMMON LAW, NAMPA IS AUTHORIZED TO UNDERTAKE THE 

REUSE PROJECT UNDER OF ITS MUNICIPAL WATER RIGHTS. 

A. Nampa does not need the 2012 amendment to the mandatory 
permitting statute. 

As noted above in section LC at page 16, the impetus behind H.B. 608 (which added 

subsection 8) was to cover the City of McCall's land application of effluent that it received from 

right conditions, cancellation of forfeited water rights, and preventing uses beyond the scope of a 
water right. 
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the Payette Lakes Recreational Water & Sewer District. IDWR determined that no legislation 

was required to cover McCall's delivery of its own effluent to farms outside the city or the 

farmers' application of that water to their land. (See footnote 10 at page 17.) 

This is because under the common law, all water users may recapture and reuse water 

they lawfully divert, so long as they act within the bounds of the water right under which it was 

diverted. This principle, when applied to municipal water rights, allows cities like Nampa to use 

and reuse to extinction water diverted under its municipal water rights. 

Unlike McCall, Nampa's WWTP accepts no influent from other sewer districts. Except 

for other de minim is components that are typical, if not inherent, in all municipal systems, 

Nampa's wastewater derives entirely from ground water it diverts under its municipal rights. 21 

SOF ,r,r 23, 25, 26. Accordingly, even ifldaho Code§ 42-201(8) were unavailable, Nampa is 

authorized to undertake its Reuse Project, with the assistance of Pioneer, under the common law. 

This common law, and IDWR guidance on the subject, is explored below. 

B. Water lawfully diverted and applied to beneficial use may be 
recaptured and reused under the original water right. 

(1) All water right holders have a right to recapture and reuse 
water within the geographic bounds and other limits of the 
original water right. 

It is a basic premise of the prior appropriation doctrine that water diverted and not 

consumed be returned to its source. This principle is at the core of Riverside's contention that 

the Reuse Project cannot be undertaken without Nampa or Pioneer obtaining a new water right. 

21 If the ordinary and unavoidable quantities of other water entering Nampa's WWTP 
disqualify it from the law of recapture, the same would be true for all cities, and the entire body 
oflaw developed on the subject ofreuse of municipal effluent would be academic. 
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But the obligation to return unused water to the public supply is counterbalanced by the 

equally important principle that an appropriator may recapture and reuse water previously 

diverted so long as the reuse occurs within the bounds of the original water right. This is not so 

much an exception to the obligation to return water to the common source as it is a clarification 

of what is "unused." Simply put, water that is lawfully recaptured and beneficially reused within 

the scope of the original water right is not "unused" water that must be returned to the common 

supply.22 

The right to recapture has long been recognized Idaho law. 

It is settled law that seepage and waste water belong to the original 
appropriator and, in the absence of abandonment or forfeiture, may 
be reclaimed by such appropriator as long as he is willing and able 
to put it to a beneficial use. 

Reynolds Irrigation Dist. v. Sproat, 70 Idaho 217, 222, 214 P.2d 880, 883 (1950). 

In point of law the general principle upon which the 
plaintiff relies is scarcely open to controversy; one who by the 
expenditure of money and labor diverts appropriable water from a 
stream, and thus makes it available for fruitful purposes, is entitled 
to its exclusive control so long as he is able and willing to apply it 
to beneficial uses, and such right extends to what is commonly 
known as wastage from surface run-off and deep percolation, 
necessarily incident to practical irrigation. Considerations of both 
public policy and natural justice strongly support such a rule. 

United States v. Haga, 276 F. 41, 43 (Dist. Idaho 1921). 

The recapture and reuse may occur years after the initial water right was established. 

And, most importantly, it is true even if the change reduces the water available to other water 

22 A good overview of the entire subject of water rights in waste water and reuse is James 
W. Johnson, et al., Reuse of Water: Policy Conflicts and New Directions, 38 Rocky Mtn. Min. L. 
Inst. § 23 (1992). 
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users downstream.23 It is generally recognized that the recapture must occur before the 

appropriator relinquishes control (i.e., before the water reaches natural water bodies where it 

becomes available for appropriation by others). 

For example, a farmer may capture tail water running off the low end of a field and pump 

it back to a portion of that field which, due to topography or other factors, was chronically under

irrigated. Others who may have come to rely on the waste water may not insist that the original 

appropriator maintain the artificial conditions from which they have benefited. 

This is not to say that all seepage and waste water "belongs" to the original appropriator 

in the sense that they may do with it as they like. Notably, the right to recapture and reuse waste 

water does not override other principles of water law, such as the rule against enlargement. 

Thus, the farmer is not free to use recaptured water to bring new lands under cultivation.24 

Although the earlier cases25 authorizing an appropriator's recapture and reuse of waste 

water did not expressly address the enlargement issue, it now has been addressed, and in clear 

terms. If additional lands or other uses are to be added to a water right through the recapture of 

waste water, a new water right will be necessary. 

This rule against enlargement was articulated by the Idaho Supreme Court in Fremont

Madison Irrigation Dist. v. Idaho Ground Water Appropriators, Inc., 129 Idaho 454, 926 P.2d 

23 One principle governing waste water is that an irrigator "is not bound to maintain 
conditions giving rise to the waste of water from any particular part of its system for the benefit 
of individuals who may have been making use of the waste." Wells A. Hutchins, The Idaho Law 
of Water Rights, 5 Idaho L. Rev. 1, 100 ( 1968). 

24 See, e.g., United States v. Haga, 276 F. 41 (Dist. Idaho 1921) (limiting reuse to project 
lands). 

25 E.g., Sebern v. Moore, 44 Idaho 410,258 P. 176 (1927); In re Boyer, 73 Idaho 152, 
248 P.2d 540 (1952); Hidden Springs Trout Ranch v. Hagerman Water Users, Inc., 101 Idaho 
677,619 P.2d 1130 (1980). 
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1301 ( 1996), and reinforced a few years later in A&B Irrigation Dist. v. Aberdeen-American 

Falls Ground Water District, 141 Idaho 746, 118 P.3d 78 (2005). In the 2005 opinion, the Court 

ruled that "A&B may use the [recaptured waste] water on its original appropriated lots." A&B, 

141 Idaho at 752, 118 P.3d at 84. 

However, the no-enlargement limitation imposes little if any constraint on reuse of 

municipal rights, which may be used and reused to extinction within a flexible and expanding 

service area. (See section 111.B(1) at page 31, section 111.C at page 37, and section III.D at page 

38.) 

(2) The appropriator of waste water released by another may not 
compel the other user to continue to discharge waste water. 

There are instances in which a third person may make a new appropriation of waste water 

generated by another or even by the same user. 26 However, waste water loses its characterization 

as such when released back to the public water supply. Thereafter, it is subject to appropriation 

(and available to satisfy prior appropriations) just like any other public water. It is in this context 

that Riverside has rights in Indian Creek, which benefits from waste water released to the creek 

by Nampa. 

In either case, an important caveat is that the appropriator (whether of waste water or of 

water whose supply is enhanced by waste water) has no guarantee that the waste water will 

26 In Sebern v. Moore, 44 Idaho 410, 258 P. 176 (1927), the Court confirmed the basic 
right to appropriate waste and seepage water made available as a by-product of the diversions of 
other appropriators. "We conclude that surface waste and seepage water may be appropriated 
under the provisions of C. S. § 5562, subject to the right of the owner to cease wasting it, or in 
good faith to change the place or manner of wasting it, or to recapture it, so long as he applies it 
to a beneficial use." Sebern, 44 Idaho at 418, 258 P. at 178. (Prior to this decision, there was 
some thought that appropriations might be limited to water naturally occurring.) See also, A&B, 
141 Idaho at 752, 118 P.3d at 84 (an appropriation of "recaptured drain and/or waste water" 
requires compliance with the mandatory permitting requirements). 
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continue to be available. An irrigator "is not bound to maintain conditions giving rise to the 

waste of water from any particular part of its system for the benefit of individuals who may have 

been making use of the waste." Wells A. Hutchins, The Idaho Law of Water Rights, 5 Idaho L. 

Rev. 1, 100 (1968).27 

For instance, the original appropriator who generates the waste water could cease 

diverting altogether so as to leave the waste water appropriator without that waste water supply. 

Likewise, the original appropriator might alter his or her operation to reduce the amount of waste 

water generated (e.g., by ditch lining). Finally, as noted, the original appropriator may recapture 

the waste water for use within the scope of his or her water right. 

Indeed, in Sebern, the waste water appropriator was allowed to re-establish his diversion 

of waste water after a waste ditch was relocated by another appropriator. The Court added the 

now-familiar caveat, however, that the waste water appropriation is "subject to the right of the 

owner [that is, the person generating the waste water] to cease wasting it, or in good faith to 

change the place or manner of wasting it, or to recapture it, so long as he applies it to a beneficial 

use." Sebern, 44 Idaho at 418, 258 P. at 178. This is significant given that in a change or 

transfer application, the prior appropriator is not allowed to make any change ( even in good 

faith) that would injure a junior. 

In 1956, the Idaho Supreme Court held that a neighbor could not obtain a waste water 

appropriation that essentially compelled the original appropriator to continue to discharge waste 

water: 

It is a rule long recognized that a landowner cannot acquire a 
prescriptive right to the continued flow of waste or seepage water 

27 See also In re Boyer, 73 Idaho 152, 162-63, 248 P .2d 540, 546 (1952) and numerous 
other cases cited in Municipal Intervenors' Response Brief. 
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from the land of another, that is, seepage water or waste water 
running from one's land to that of another need not be continued 
and it may be intercepted and taken by such owner at any time and 
used on the land to which it is appurtenant. 

Thompson v. Bingham, 78 Idaho 305, 308, 302 P.2d 948, 949 (1956) (citing cases in Utah and 

Colorado). 

In Hidden Springs Trout Ranch v. Hagerman Water Users, Inc., 101 Idaho 677,619 P.2d 

1130 (1980), the Idaho Supreme Court unanimously reaffirmed the principle that an appropriator 

of waste water may not compel the original diverter to continue the practices leading to the 

generation of the waste water. 

No appropriator of waste water should be able to compel any other 
appropriator to continue the waste of water which benefits the 
former. Crawfordv. Inglin, 44 Idaho 663,258 P. 541 (1927). 
While the waste of the original appropriator is not to be 
encouraged, the recognition of a right in a third person to enforce 
the continuation of waste will not result in more efficient uses of 
water. 

Hidden Springs, 101 Idaho at 681,619 P.2d at 1134. 

The Hidden Springs Court emphasized that it makes no difference whether the waste 

water arises before the use (from a leaky canal) or after the use (from post-irrigation tail water, 

for example). The original appropriator may at any time cease the practice giving rise to the 

waste water, even to the detriment of those who hold valid water rights in that waste water 

(subject, of course, to the limitations as to non-enlargement and beneficial use as described in 

A&B Irrigation Dist. v. Aberdeen-American Falls Ground Water District, 141 Idaho 746, 752, 

118 P.3d 78, 84 (2005)).28 

28 These legal principles pertaining to waste water have been followed in the Snake River 
Basin Adjudication ("SRBA"). Special Master Terry Dolan reiterated them in Special Master's 
Report, In re SRBA, Case No. 39576, Subcases 75-4471 and 75-10475 (Silver Creek Ranch 
Trust) at 4 and 6-7 (September 28, 2009). Similarly, in In re: Janicek Properties, LLC, 
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C. A water user may shift to more consumptive uses without seeking a 
transfer. 

(1) Municipal rights are potentially 100 percent consumptive. 

Water rights held for municipal purposes serve a grab bag of potential purposes, some of 

which may be entirely consumptive. Idaho Code§ 42-202B(6) (definition of "municipal 

purposes"). In other words, the consumptive use of particular municipal uses vary, but 

municipal use is potentially 100 percent consumptive. 

IDWR's Transfer Processing Memorandum No. 24 (Transfer Processing Policies & 

Procedures), ,r 5d(9) at page 31 (revised Dec. 21, 2009) ("Transfer Memo") refers to municipal 

uses being "considered fully consumptive."29 

In an informal guidance letter issued the year earlier, Mat Weaver confirmed, "IDWR 

recognizes municipal use as being fully consumptive." Letter from Mat Weaver to Christopher 

Meyer (Sept. 29, 2008) (reproduced within Addendum D, item 3, at page 162). 

Memorandum Decision and Order on Motion for Summary Judgment, In re SRBA, District Court 
of the Fifth Jud. Dist. of the State ofldaho, Subcase No. 63-27475 (May 2, 2008), the Bureau of 
Reclamation and its contracting irrigation district argued that they constructed a drain and could 
trace most or even all of the water in it to seepage and return flows from the district's irrigated 
lands. They contended that the drain was not a natural watercourse and that they should be 
deemed the owner of the drain and the water in it. Based on this reasoning, they asked the 
adjudication court to invalidate a farmer's 1951-priority licensed water right pursuant to which 
he pumped water from the drain to irrigate his crops. The Special Master rejected this challenge 
to the farmer's drain water right, ruling that, regardless of who constructs a drain, the water in it 
is "public water of the state ofldaho and subject to appropriation and beneficial use." Janicek 
Properties, slip op. at 6. The SRBA Court found that whether the drain is a natural watercourse 
"is immaterial-what matters is that the water is water of the state" and is subject to 
appropriation. Id. at 8. 

29 The referenced section of the Transfer Memo deals primarily with transfers to facilitate 
disposal of wastewater from dairies and industries. It should not be read to mandate a change 
application for disposal of municipal wastewater where a transfer is not otherwise required. 
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(2) Shifts in use that are authorized under a water right do not 
require a transfer simply because they increase consumptive 
use. 

It is black letter law that changes in consumptive use, in themselves, do not require a 

transfer application. "Changes in consumptive use do not require a transfer pursuant to section 

42-222, Idaho Code." Idaho Code§ 42-202B(1). 

This principle is reiterated in the Transfer Memo, which notes that no transfer is required 

for "changes in water use under a water right for the authorized purpose of use that simply 

change the amount of consumptive use ... provided that no element of the water right is 

changed." Transfer Memo §2, p. 4. 

The Transfer Memo does not specifically address land application or other disposal of 

municipal wastewater. Given that municipal use is allowed to be 100 percent consumptive, it 

necessarily follows no transfer is required for reuse of municipal water so long as the reuse 

occurs within the broadly-defined bounds of the municipal water right. 

D. A municipal provider may use and reuse to extinction water diverted 
under its municipal right. 

(1) The right to reuse of water is broader in the context of 
municipal uses than elsewhere. 

The principles of recapture and reuse that were developed in the context of irrigation 

apply as well in the context of municipal wastewater. In short, a city may recapture and reuse 

effluent from its sewage treatment plant before it is released to a public water body. Likewise, 

irrigators or others who had come to rely on the prior discharge of that wastewater cannot 

complain when the city recaptures and reuses it. 

Although the same general principles apply to all water uses, there are important practical 

differences when it comes to municipal wastewater. 
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First, municipal water rights do not have a fixed place of use. Instead, a municipal 

service area may grow over time as service and uses are extended. Idaho Code § 42-202B(9). 

This moots the constraint applicable to irrigators and industrial users limiting the reuse to the 

original place of use. 

While this is an important principle, it does not come into play here because Nampa will 

use the treated wastewater within its existing place of use. In other words, the Reuse Project is 

not driving expansion ofNampa's service area. 

Second, municipal use encompasses a broad range of uses from low consumptive 

domestic uses to high consumptive uses by industries served by the municipal provider. This 

mix may change over time. Accordingly, the Department deems municipal water rights to be 

potentially 100 percent consumptive. (See discussion in section 111.C(l) at page 37.) As a result, 

cities may recapture wastewater and reuse it for other municipal uses (such as watering parks, 

golf courses, or lawns) and such use is not deemed to be an enlargement. 

These aspects of municipal rights work together to allow cities to use and reuse their 

wastewater without enlargement that might otherwise be deemed injury to others. "This rule 

[limiting reuse to the original irrigated land] was changed for municipalities, without an 

adjustment period for those who had relied on the return flow, when the courts allowed 

municipalities to start consuming their sewage effluent through disposal methods that no longer 

sent it back to the stream as return flow." Robert E. Beck, Municipal Water 

Priorities/Preferences in Times of Scarcity: The Impact of Urban Demand on Natural Resource 

Industries, 56 Rocky Mtn. Min. L. Inst.§ 7.02[4] (2010). 
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(2) The principle of municipal reuse to extinction has been 
recognized and applied by the Department. 

(a) Application Processing Memorandum No. 61 

The Department has long recognized the principle of reuse of municipal rights to 

extinction. In guidance issued in 1996, the Department provided this detailed analysis of the 

case law: 

The case law addressing this issue appears to deal almost 
exclusively with the disposal of municipal effluent. In the case of 
municipalities, the majority view is that the proper disposal of 
effluent from waste treatment facilities comes within the 
parameters of the beneficial use of a municipal water right. One of 
the most frequently cited cases is Arizona Public Service Co. v. 
Long, 773 P .2d 988 (Ariz. 1989). In this case, the owners of 
downstream junior water rights that had historically used the 
effluent for irrigation following upstream discharge sued the City 
of Phoenix alleging that the city had no right to contract with a 
utility for the transport and use of the effluent in the cooling towers 
of a nuclear power plant. The court upheld the contract, holding 
that sewage effluent was neither surface water nor ground water, 
but was simply a noxious byproduct which the city must dispose of 
without endangering the public health and without violating any 
federal or state pollution laws. In reaching its decision, the 
Arizona Court quoted from a much earlier Wyoming decision 
which upheld the sale by a city of effluent discharged directly into 
the buyer's ditch, but also held that effluent discharged into a 
stream became public water subject to appropriation. Wyoming 
Hereford Ranch v. Hammond Packing Co., 236 P.2d 764 (Wy. 
1925). The Arizona Public Service case generally holds that cities 
may put their sewage effluent to any reasonable use that would 
allow them to maximize their use of the appropriated water and 
dispose of it in an economically feasible manner. Beck, Waters 
and Water Rights,§ 16.04(c)(6) (1991). 

In an even more recent Arizona case, the court upheld a 
city contract for the disposal of its effluent noting that the effluent 
from the city of Bisbee delivered to Phelps Dodge for copper 
leaching operations was not useable for drinking water, irrigation, 
or fire protection purposes and that it was only useful for the 
leaching operation. The city contract had been challenged by the 
local water utility that otherwise would have provided water for the 
leaching operation. 
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Other cases reviewed have reached results similar to that in 
Arizona for municipal entities without as much emphasis on the 
distinct character of effluent. In a more recent Wyoming case, the 
court held that the City of Roswell could recapture its sewage 
effluent before it is discharged as waste or drainage and reuse it for 
municipal. purposes. Reynolds v. City of Roswell, 654 P.2d 537 
(Wy. 1982). The court characterized sewage effluent as artificial 
water and therefore primarily private and subject to beneficial use 
by the owner and developer thereof because treated sewage 
effluent depends upon the acts of man. 

In the early Colorado case of Pulaski Irrigation Ditch Co., 
et al v. City of Trinidad, et al, 203 P. 681 (Colo. 1922), the court 
held that where a city had voluntarily chosen to treat its effluent in 
a manner that produced surplus water, it did not have the right to 
sell its purified water. The court went on to recognize, however, 
that where there is no other practicable method of disposing of the 
sewage, public policy might permit its disposal by the evaporation 
of the water. 203 P. at 683. A more recent Colorado case, 
Metropolitan Denver Sewage Disposal District No. 1 v. Farmers 
Reservoir & Irrigation Co., 499 P.2d 1190 (Colo. 1972) merely 
holds that changes in the points of return of waste water to a 
stream are not governed by the same rules as changes of points of 
diversion and that there is no vested right in downstream 
appropriators to maintenance of the same point of return of 
irrigation waste water or effluent from a municipality or a 
sanitation district. In Barrack v. City of Lafayette, 829 P.2d 424 
(Colo. App. 1992), the court held that impossibility of performance 
relieved the city from any obligation to deliver effluent to plaintiffs 
after state regulation made such delivery illegal. The court 
concluded that plaintiffs had no property right to the delivery of 
untreated water that could no longer be legally delivered. 

Application Processing Memorandum No. 61 (Memorandum from Phil Rassier to Norm Young, 

pages 1-2 (Sept. 5, 1996)) (attached at Addendum G, item 2, at page 207.)30 

30 In Wyoming Hereford and Reynolds (discussed in Phil Rassier's memorandum), 
municipal providers were allowed to reuse municipal waste water only if it were recaptured 
before entering a public water body. This principle was addressed again in City of San Marcos v. 
Texas Comm 'non Envtl. Quality, 128 S.W.3d (Texas Ct. App. 2004). The Texas Court of 
Appeals found that the City of San Marcos did not have the right to recapture its wastewater 
effluent in a river three miles downstream of the sewage treatment plant. The city sought to 
recapture the water, treat it, pipe it back to the city, and add it to its municipal supply. The 
purpose of leaving it in the river for so long was to allow the effluent to be diluted with cleaner 
river water, thus reducing the cost of treatment after recapture. In rejecting the plan, the Texas 
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Phil Rassier's summary of the law, though 24 years old, continues to provide an accurate 

summary ofldaho law and Departmental policy.31 

(b) IDWR's guidance to Black Rock 

Mat Weaver's 2008 Review Memo (Addendum D, item 2, at page 156) responded to an 

inquiry from counsel for Black Rock Utilities, Inc, a municipal water provider in North Idaho. 

Mr. Weaver confirmed Black Rock's authority to irrigate a golf course with municipal effluent 

without obtaining a new water right. The Review Memo began with this thorough analysis of 

prior guidance as it applies in a municipal context: 

The second issue deals with the enlargement of the 
historical consumptive use of the water diverted under the permit. 
The municipal use is recognized by IDWR as being completely 
consumptive, in actuality this may or may not be the case. 
Certainly the uses of water under the general heading of municipal 
use are varied enough that it is not unreasonable to assume that 
some of that water is in fact returned to the surrounding 
environment. Especially in the instance of the Black Rock project 
which is a stand alone community with water treatment, 
wastewater treatment, and irrigation all occurring and being 
contained within the development. By this reasoning land 

court concluded that the character of the water changed once the city released it to the river, 
whereupon it became public water. "By intentionally discharging its effluent into the river, 
where it eventually commingles with the State's water, the City effectively abandons its control 
over the identifying characteristics of its property. This physical reality suggests that the City is 
voluntarily and intentionally abandoning its ownership rights over the effluent." San Marcos, 
128 S.W.3d at 277. By clear implication, however, the city would have been allowed to 
recapture and reuse its wastewater if it had done so before returning it to the river. Indeed, as the 
court noted, that was exactly what the city's opponents said: "If the City wants to reuse its 
wastewater, it should use it directly rather than unnecessarily mixing it with the pure river 
water." San Marcos, 128 S.W.3d at 267. 

31 Although the 2009 Transfer Memo revised some of the guidance in the 1996 
Application Memo No. 61 "concerning wastewater from industrial uses" (see Transfer Memo, 
n.1, p. 3), nothing in the Transfer Memo changes the guidance contained in Phil Rassier's memo 
concerning reuse of municipal water. Indeed, Mr. Rassier's analysis was included in the 
Department's recent website listing pursuant to the Governor's Executive Order No. 2020-02 
requiring publication of "any agency guidance document that an agency intends to continue." 
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application, a fully consumptive process, would represent some 
additional volume of consumption, or loss of water from this 
development, over and above the historical quantity of water lost 
from the development under the previous practices. So should this 
enlargement of consumptive use be allowed? 

If we consider the Administrator's Application Processing 
Memorandum No. 61 regarding industrial waste water and take 
forward the reasoning and direction put forth in that memo and 
apply it to municipal waste water, then the "consumptive use" 
associated with the use can increase (over the historical base line 
value) up to the amount determined to be consistent with the 
original water rights as reasonably necessary to meet treatment 
(land application) requirements .... For all these reasons it would 
seem that any enlargement of the consumptive component of the 
perm it associated with the new practice of land application. can 
and should be allowed by IDWR. 

Review Memo at p. 3 (emphasis added) (Addendum D, item 2, p. 156). 

The Review Memo then repeated (in italics) the conclusion for which confirmation was 

sought, and then provided IDWR's confirmation: 

The condition of Water Right No. 95-9055 prohibiting use 
of this ground water right for irrigation of land to which surface 
rights are available does not prohibit land application of treated 
municipal ejjluent on such land. 

Mr. Meyer is correct in this regard. This condition is 
speaking to the primary or first use the diverted groundwater is put 
to. IDWR recognizes Municipal Use as being fully consumptive, 
as such, once the groundwater has served its initial purpose the 
Municipal Provider is free to use or reuse the reclaimed water at 
their discretion. 

Review Memo at p. 5 (italics in original, emphasis added) (Addendum D, item 2, p. 156). 

Mr. Weaver attached a footnote to that quoted statement noting the continued vitality of 

Phil Rassier's 1996 memorandum: 

This position does not seem to be explicitly articulated in any 
Idaho Statute or IDWR Administrator's Memorandum that I 
reviewed. However, this position does seem to have been 
regularly upheld in case law, although not completely without 
rulings in the opposite, and is well summarized by Mr. Phil Rassier 
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in his Memo to Norm Young from September 5, 1996 titled "Land 
Application of Industrial Effluent." 

Review Memo at p. 6, n. 2 (Addendum D, item 2, p. 156). 

The Review Memo then concluded: 

Based upon my discussion in the BACKGROUND section of this 
memo it seems to me that not only is the land application of treated 
wastewater allowed for under the municipal use general heading, 
but should be encouraged as a valid and wo11hwhile conservation 
effort. 

Review Memo at p. 6 (emphasis added) (Addendum D, item 2, p. 156). 

(c) IDWR's guidance to Nampa 

The quotations immediately above were made in reference to a municipal water right 

held by Black Rock Utilities in North Idaho. These principles were confirmed in more recent 

informal guidance provided to counsel for Nampa by the Department's counsel. This discussion 

took place not in the context of the current Reuse Project, but in the context of an earlier idea 

(never implemented) to dispose ofNampa's treated wastewater in infiltration basins outside of 

the city. 

IDWR's counsel confirmed Nampa's authority to do so, without obtaining a new or 

changed water right. The quotation below shows the edits made by IDWR counsel ( on May 26, 

2011) to an earlier letter (dated May 24, 2011) from Nampa's counsel. 

You confirmed my understanding that a city may recapture and 
reuse its municipal effluent and apply it to other municipal uses 
withiri its growing service area, and that doing so does not cause 
legal injury to other water uses. You also confirmed that, if 
required to meet environmental regulations, treatment utilizing an 
infiltration basin would be viewed as being within the existing 
municipal use. You also confirmed that the uses could be modified 
over time. For example, as conditions change and demand grows, 
the City could put less water into reeharge treatment of effluent by 
infiltration and use some or all of the effluent to serve new 
customers (e.g., for lawn or open space irrigation). Finally, you 
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confirmed that these uses would not require a transfer-assuming 
that the reuse of the effluent was required in order to satisfy 
environmental requirements. 

Letter from Christopher H. Meyer to Garrick L. Baxter and Jeff Peppersack (May 24, 2011) 

(redline edits reflect changes made by Garrick L. Baxter in his letter of May 26, 2011). These 

letters are reproduced in Addendum E, items 2 and 3, at pages 174 and 183, respectively. An 

interlineated version of the May 24, 2011 letter (matching the quotation above) was included as 

an attachment to a letter from Nampa's counsel dated June 2, 2011 (Addendum E, item 4, at page 

188). 

(d) IDWR's guidance to McCall 

A few months later, another round of communication occurred between the same counsel 

in connection with the City of McCall. This is the discussion that led to the enactment of H.B. 

608, discussed in section I.C at page 16. 

Counsel for IDWR wrote: 

This responds to your letter of August 18, 2011 requesting 
confirmation that the City of McCall ("City") has authority to land 
apply its municipal effluent to lands located beyond the city limits 
but within the City's service area. I have reviewed your letter with 
the staff of the Idaho Department of Water Resources ("IDWR") 
and am able to confirm that on the issue of whether municipal 
reuse of waste water comes within the original use of the 
municipal right, your analysis is consistent with current IDWR 
policy. Waste water treatment necessary to meet adopted state 
water quality requirements is considered by IDWR as pa,1 of the 
use authorized under a municipal right so long as the treatment 
process complies with the best management practices required by 
the Idaho Department of Environmental Quality, the U.S. 
Environmental Protection Agency, or other state or federal agency 
having regulatory jurisdiction. For new uses of municipal 
wastewater that are not necessary to meet water quality 
requirements, an application for permit to appropriate water should 
be filed as required by Idaho Code § 42-202. 

Letter from Garrick L. Baxter to Christopher H. Meyer (Sept. 7, 2011) (emphasis added). 
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The September 7, 2011 letter went on to say that, under the 1996 Municipal Water Rights 

Act, the land application could occur outside the boundaries of the city so long as "the 

constructed water delivery system for the area outside the city limits shares a common water 

distribution system with lands located within the corporate limits." The city limits issue was 

mooted by H.B. 608 (Idaho Code§ 42-201 (8)) enacted in 2012. In any event, Nampa will reuse 

water delivered to the Phyllis Canal within its service area. See discussion in section E below. 

The informal guidance provided by IDWR to McCall gave rise to the enactment of H.B. 

608, 2012 Idaho Sess. Laws, ch. 218 (codified at Idaho Code§§ 42-201(8), 42-22l(P)) (set out 

in Addendum C at page 103). This legislation is discussed in section LC at page 16. 

In sum, the Department has long recognized and applied common law principles that 

allow municipalities like Nampa to recapture and reuse effluent traceable to their municipal 

water rights. 

E. Nampa's Reuse Project fits within the common law right to reuse 
municipal water. 

Nampa's Reuse Project may be seen as fitting within the common law principle of reuse 

of municipal water in either of two ways. 

(1) Reuse within Nampa's current municipal service area 

Nampa is reusing its own effluent within its Non-Potable System (aka PI System). This 

results from the fortuitous circumstance that Nampa will deliver effluent to the Phyllis Canal 

above the locations at which water is delivered by Pioneer for irrigation use by Nampa's 

customers. SOF ,, 20, 27, 53, 54, 55. (This physical arrangement is described more fully in 

Pioneer's Response Brief.) 

Of course, Nampa's effluent is mixed with other water in the Phyllis Canal. So there is 

no way of assuring which molecules (effluent or non-effluent) are delivered back to Nampa. But 
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in an accounting sense, Nampa can be seen to take all of its effluent back. Pursuant to the 

Title 50 Agreement32 Pioneer currently delivers, at peak, more water to Nampa (21.64 cfs) than 

Nampa will contribute as effluent to the canal upstream of the delivery points (18.6 cfs).33 

(2) Reuse is occurring within an expanded service area including 
all land within Pioneer's district boundary. 

As an alternative to the accounting model, Nampa may be seen to reuse all of its effluent 

on lands served by Pioneer within an expanded municipal service area. Assuredly, the Reuse 

Project does not tum all of Pioneer's landowners into "customers" of Nampa, for the simple 

reason that they will not be receiving a water bill from Nampa (unless they are already 

residential or industrial customers). But that does not mean that Nampa is not making a 

beneficial use of the water delivered to Pioneer. As discussed above, the Department has 

recognized that environmental compliance is part of the beneficial use of municipal (and other) 

water rights. 

That beneficial use is achieved through the agency of Pioneer, but it is a beneficial use to 

Nampa nonetheless. Indeed, it will save the good citizens and customers of Nampa many 

millions of dollars. 

32 The Title 50 Agreement is an agreement pursuant to Title 50 (notably Idaho Code 
§§ 50-1801, 50-1805, 50-1805A) dated Sept. 9, 1974, a copy of which is set out as Exhibit L (In 
Submission of Exhibits K-T). 

33 Pioneer holds water rights and entitlements with an apportioned benefit under Idaho 
Code § 43-404 of an inch per acre, which it is obligated to provide to its district landowners, 
including Nampa. SOF ,r 1. Nampa has the capacity to pump 33.3 cfs from the Phyllis Canal. 
SOF ,r 17. During the irrigation season, Nampa currently pumps an average of 9.57 cfs and a 
peak of21.64 cfs from the Phyllis Canal for use in its Non-Potable System. SOF ,r 17. Nampa's 
current wastewater stream (effluent generated by its WWTP) is 18.6 cfs during the irrigation 
season. SOF ,r,r 25, 29. Thus Nampa currently takes more Phyllis Canal water, at peak, than it 
generates as effluent, and it is entitled to and capable of taking much more. It is fair to assume 
that as Nampa grows, the ratio of wastewater generated to water pumped from the Phyllis Canal 
will remain roughly the same. 
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Accordingly, Nampa's municipal service area may be seen as expanding to include this 

new beneficial use. As the Department recognized in the McCall scenario, this occurs under the 

statutory definition of a flexible, expanding service area for municipal providers. Idaho Code 

§ 42-202B(9). For administrative purposes, that flexible service area dovetails perfectly with the 

requirement under Idaho Code§ 42-201(8) that Nampa report to the Department the location of 

the lands where effluent will be applied. 

To reiterate, the Department may view the effluent as being applied to Nampa's own 

customer base, based on the accounting described in the previous subsection. Alternatively, if it 

chooses, the Department may view all of Pioneer's district lands as part ofNampa's expanded 

service area-at least for purposes of the Reuse Project. 

Then again, none of this Jesuitical analysis of which molecules go where and which 

accounting system is best is necessary. The whole point ofldaho Code§ 42-201(8) was to make 

this head-hurting debate (and all of section III of this brief) beside the point. 

IV. RIVERSIDE'S DISCOURSE ON THE NATURE AND SCOPE OFNAMPA'S WATER 

RIGHTS IS IRRELEVANT. 

A. The three relevant points are not mentioned by Riverside. 

Riverside engages in a seven-page analysis of the nature and scope ofNampa's water 

rights. It says this is necessary to determine whether a new water right or transfer is required. 

Opening Brief at 17-23. Because subsection 42-201(8) is applicable and no water right is 

required for the Reuse Project, the nature and scope ofNampa's water rights are irrelevant. That 

is the whole point of subsection 8. 

To the extent the nature and scope ofNampa's water rights is relevant (e.g., if Nampa 

had to rely on its common law right to recapture and reuse), the following three points are 

sufficient. Each has been addressed above. 
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First, the source of the effluent is potable water delivered by Nampa under its municipal 

water rights. (See footnote 21 at page 31 regarding de minimis quantities of other water.) 

Second, municipal uses include a broad array ofuses.34 Even if "off-site" irrigation of 

farmland were deemed not to fall within the broad scope of municipal purposes, any use or 

disposal of the municipal water undertaken for environmental compliance falls within the 

permissible uses. 

Third, Nampa's municipal service area is flexible and expanding, and may include all of 

Pioneer's district lands. Specifically, the municipal service area may include lands outside the 

city limits if connected by pipes or other discrete conveyances that keep the water out of the 

public water supply. Even ifNampa's service area could not expand to Pioneer's lands, 

Nampa's use of the effluent placed in the Phyllis Canal may be seen as occurring entirely within 

its existing service area within the city. This is because, pursuant to the Title 50 Agreement and 

Nampa's entitlement to an inch per acre, Pioneer is obligated to deliver more water to Nampa 

than Nampa contributes to the canal upstream of the delivery points. 

B. The rest are red herrings. 

(1) Nampa's water rights are not limited to its potable delivery 
system. 

Riverside incorrectly states that Nampa's rights historically associated with its potable 

delivery system can only be used within that delivery system. Opening Brief at 17. There is no 

such limitation on its rights. 

34 Idaho Code § 42-202B(6) defines "municipal purposes" to include "related purposes." 
The only use expressly excluded from "municipal purposes" is "water from geothermal sources 
for heating." Departmental policy informally but consistently recognizes that land application or 
other disposal of municipal effluent mandated by environmental regulations falls within the 
definition of municipal purposes. 
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The "purpose of use" listed for Nampa's water rights is "municipal" with no qualification 

or limitation. Many of the rights contain a statement under "point of diversion" to the effect: 

"This water right is part of the potable water delivery system for the City of Nampa." That is 

simply descriptive information regarding the location of the well or wells, which are indeed 

connected to ( or "part of') the potable delivery system. That sentence does not limit where the 

water may be used. If there were any such a limitation, it would be found under the "place of 

use," which, instead, is broadly described. 

As the Department is well aware, Nampa has physically connected its Potable System to 

its Non-Potable System. This was done for the express purpose, and with the blessing of the 

Department, to enable rights historically associated with the Potable System to be used for 

municipal irrigation purposes during times of shortage. 

(2) It is of no consequence whether the Nampa's effluent is deemed 
ground water. 

Riverside explains at length its theory that Nampa's effluent should be deemed ground 

water. Opening Brief at 19-22. Perhaps that is so, though it hardly matters given that no water 

right is required under Idaho Code§ 42-201(8). Riverside says it matters because, if the effluent 

is ground water, "it is subject to the law of enlargements." That would be a problem if Nampa 

were not a city (as was the situation in the cases cited by Riverside). But, as explained above, 

Nampa's reuse is not deemed an enlargement. (See section III.B(l) at page 31, section III.Cat 

page 37, and section III.D at page 38.) 

(3) Nampa is not in violation of RAFN limitations. 

Riverside thinks it is "worth noting" that the Reuse Agreement anticipates future growth 

and that Nampa and Pioneer may "apply that additional water land outside Nampa's service 
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area." Riverside contends this will violate a restriction on RAFN rights found in Idaho Code 

§ 42-222. (See also Idaho Code§ 42-219(1).) Opening Brief at 22. This is wrong. 

Aside from the fact that Nampa has few RAFN rights and that Nampa's service area may 

expand to cover lands within Pioneer's district boundaries, the referenced statutory limitation on 

changing the place of use applies only to "that portion of the right held for reasonably anticipated 

future needs." By the time the water becomes effluent, it has been used. It is therefore evident 

that it is not the portion reserved for future needs. Likewise, if it is used again in Pioneer's 

district, it is not being held for future needs. 

(4) The source of the water right is not being changed. 

Finally, Riverside observes that a water right holder may not change the source of water 

described on the right. Opening Brief at 22. Even ifthere were no subsection 8 exemption, 

Nampa is not changing the source of its water right. The source is ground water. If the water is 

recaptured as effluent and thereafter reused, that is not a change of the original source. If that 

were the case, the entire body of law and Departmental guidance on municipal reuse would be 

wrong. 

CONCLUSION 

For the reasons stated, Nampa urges the Director issue a declaratory ruling stating that 

neither Nampa nor Pioneer is required to obtain a new water right in order to undertake the 

Reuse Project. 

Should the Director disagree and find that a water right is required, Nampa urges the 

Director to include in his declaratory ruling a statement that if Pioneer were to seek an 

appropriation of the waste water delivered to it by Nampa, Pioneer would not be required, as a 
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matter of law, to mitigate or otherwise compensate Riverside for any corresponding reduction in 

Nampa's discharge of that wastewater to Indian Creek. 

Respectfully submitted this 30th day of October, 2020. 
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I HEREBY CERTIFY that on this 30th day of October, 2020, the foregoing, together with 
exhibits or attachments, if any, was filed, served, and copied as shown below. 

DOCUMENT FILED: 

IDAHO DEPARTMENT OF WATER RESOURCES 

P.O. Box 83720 
Boise, ID 83720-0098 

Hand delivery or overnight mail: 
322 East Front Street 
Boise, ID 83702 
Fax: (208) 287-6700 

SERVICE COPIES TO: 

Albert P. Barker 
BARKER ROSHOLT & SIMPSON LLP 

PO Box 2139 
Boise, ID 83701-2139 
apb@idahowaters.com 
Fax: (208) 344-6034 

Hand delivery or overnight mail: 
1010 W Jefferson St, Ste 102 
Boise, ID 83702 
(For Riverside Irrigation District Ltd.) 

Charles L. Honsinger 
HONSINGER LAW, PLLC 

PO Box 517 
Boise, ID 83701 
honsingerlaw@gmail.com 
Fax: (208) 908-6085 
(For City of Meridian and City of Caldwell) 
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Abigail R. Germaine 
Deputy City Attorney 
BOISE CITY ATTORNEY'S OFFICE 
PO Box 500 
Boise, ID 83701-0500 
agermaine@cityofboise.org 
Fax: (208) 384-4454 

Hand delivery or overnight mail: 
150 N Capitol Blvd 
Boise, ID 83702 
(For City of Boise) 

Nancy Stricklin 
MASON & STRICKLIN, LLP 
PO Box 1832 
Coeur d'Alene, ID 83816-1832 
nancy@mslawid.com 
Fax: (888) 809-9153 
(For Hayden Area Regional Sewer Board) 

Sarah A. Klahn 
SOMACH SIMMONS & DUNN 
2033 11th St, Ste 5 
Boulder, CO 80302 
sklahn@somachlaw.com 
Fax: (720) 535-4921 
(For City of Pocatello) 

Candice M. McHugh 
Chris M. Bromley 
MCHUGH BROMLEY, PLLC 
380 S 4th St, Ste 103 
Boise, ID 83702 
cbromley@mchughbromley.com 
cmchugh@mchughbromley.com 
Fax: (208) 287-0864 
(For Association of Idaho Cities, City of Jerome, 
City of Post Falls, and City of Rupert) 
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Idaho Falls, ID 83405-0130 
rharris@holdenlegal.com 
Fax: (208) 523-9518 
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Addendum A H.B. 83, 1971 IDAHO SESS. LAWS, CH. 177 ( CODIFIED AS 

AMENDED AT IDAHO CODE§ 42-201(1)) AND ITS 

LEGISLATIVE HISTORY 

I. 1971 Idaho Sess. Laws, ch. 177. 
2. Final Daily Data 1971 (H.B. 83). 
3. Minutes, House Printing & Legislative Expense Committee (Jan. 30, 

1971). 
4. Minutes, House Agricultural Affairs Committee (Feb. 5, 1971). 
5. Minutes, House Agricultural Affairs Committee (Feb. 9, 1971). 
6. Minutes, House Agricultural Affairs Committee (Feb. 11, 1971). 
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C. 176 '71 

t)'•follf (24) ltOUTS, 

ersons sucb carcass 

iciC evidence of the 

t on and after April 

cLATJNG TO THE 

RODENT KILLING 

fHE KINGFISHER, 

[PROTECTED BIRD 

:, be, and the same is 

IT KILLING AND 

·y OF COUNTY 

,UTHORITIES AND 

,vful for any person or 

or destroy or attempt 

illing, insectivorous or 

en,starlin~tttj 
year or to destroy the 

onstrued as to make it 

awks and owls when in 

properly of said owner 

wner or occul)lll1t, 

mty, or cjty council of 

; for the destruction of 

destructive to song, 

Jr wnich are destructive 

C. 177 '71 IDAHO SESSION LAWS 843 

to farm crops or plant life , TL shall be the duty of the state superintendent of 

public instruction, lh!! county superintendent or schools, lhe 

supcrintendcn ts, principals and teachers in all the schools of clte stute to give 

i..nstrnctions to school children concerning the usefulness of inseclivorous, 

song ,ind inno«tH hltU., ln the dt-:illuctlnn or insecti uud pc.JIi i!: 11111 dc,aroy 

plllilt life, and III the \".1 luc,..: of hawt;.s .1 11!.I uwls that d1Jtlroy r0tle11t ~ts. h 
shall be their duly lo mrorm 'iiCh®I thUd rlJn of th.: dc..-.11uc1!wnaSS ot' the 
common house cat to bird life and to the necessity o[ prolectlng the same 

against the dc~tm ctl,,11;"m,';~ of said common hou5t' cnL It shall be lh.ei.r duty, 

further, lo lnfam\ ~ llool dtlldren of U1c_prO\ilh:nu, or this ~ctjon, and the 

l:h!nulty i:ilt:.dl<'tl lh.uc:to. tm the- Ll ld.lnle tlon Q( "'on~ mltt"lhorou.s., 
m111orfo,I. u t lt\l1ot:cin1 hhdt1., thrlr eggs, or nu t s. II !'lhn.ll I.Ji 1,1e Uu11• 9f ;111y 

IJCl'Mm or pc:rron:li putting Olll JIDison fn1 tho 1.h:·!Urud(OJt 11r ,FOJ1h0n. W\)llfHI 

squirrels or other animals to use precaution to protect song, insectivorous, 

raplorial, or innocent birds 

Approwd March 24, 1971. 

CHAPTER 1n 
(H. ll."No.03) 

ANAC[ 

AMENDING SECTION 42-103, IDAllO CODE, RELATING TO THE 

PROCEDURE TO BE FOLLOWED TO OBTAIN A RIGHT TO USE 

THE UNAPPROPRIATED WATER OF THIS STATE, BY 

PROVIDING THAT SUCH RIGHT SHALL HEREAFTER BE 

ACQUIRED UNDER THE APPLICATION, PERMIT AND LICENSE 

PROCEDURE; AMENDING SECTION 42-201, IDAHO CODE, 

RELATING TO THE ACQUlSITION OF RIGHTS TO USE TllE 

WATERS OF THIS STATE roR llENF.PICIAL PURPOSES, BY 

PROVIDING THE APPROPRIATION OF WATER SHALL llE ONLY 

BY MEANS OF THE Al'PLICATION, PERMIT AND LICENSE 

PROCEDURE, PROVIDING fllAT AN APPROPRIATION 

COMMENCED BY DIVERSION AND APPLICATION TO 

BENEFICIAL USE PRIOR TO THE EFFECTIVE DATE OF THIS 

ACT MAY BE PERFECl'DD UNDER SUCH METIJOD OF 

APPROPRIATION. 
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844 
IDAHO SESSION LA IVS 

C. 178 '7 I 

Be It Enacted by the Legislatu1e of the Slate oJldaho: 

SECTION 1. That Section 42-J 03, Idaho Code, be, and the same is 
lrnrcby amended to read as folJows: 

42-103. RIGHT ACQUIRED BY APPROPRIATION. - The right to 

the use of the unappropriated waters of 1ivers, streams, lakes, spring~> and of 

subterranean waters, or other sources within this state HHty-shall hereafter be 

acq uircd only by appropriation under the application, permit and license 

procedure as provided for in this title, unless hereinafter in this title 
excepted. 

SECTION 2. Thal Section 42-201, Idaho Code, be, and the same is 
hereby amended to read as foUows; 

42-201. WATER RIGHTS ACQUIRED UNDER CHAPTER. - All 

rights to divert and use the waters of this state for beneficial purposes shall 

hereafter be at:quired and confirmed under the provlsions of (his chapter and 

not otherwise. And after the passage of this title all tlte waters of this state 

shall be controlled and administered in the manner herein provided. Such 

appropriation shall be perfected only by means of the application, permit 

and license procedure as provided in this title; provided, however, that in the 

event an appropriation has been commenced by diversion and application to 

beneficial use prior to the effective date of this act it may be perfected under 
such method of appropriation. 

Approved March 24, 197 I. 

CHAPTER 178 

(H. D. No. 272) 

AN ACT 
AMENDING SECTION 31-4316, IDAHO CODE, RELATING TO 

RECREATION DlSTRICTS, PROVIDING THAT YOUTH 

RECREATION CENTERS MAY BE OPERATED BY RECREATION 
DISTRICTS. 

Be It Enacted by the Legislature of the State of Idaho: 

SECTION I. That Section 31-43 l 6, Ida/to Code, be, and the same is 
hereby amended to read as follows: 

31-4316. PURPOSE OF DISTRICT. - Each district is organized for 

the uses and purposes of acquiring, providing, maintaining and operating~ 

NAMPA'S RESPONSE BRIEF (10/30/2020) 
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C. 179 '71 

public youth 

together wit] 

use of the res 

Approv, 

REPEALING 

LIMITA 

Be It Enacted 

SECTlO 

hereby repeal 

Approve 

AMENDING 

SUBSEC 

MALPR, 

SECT!Oi 

FROM 

COVEN1 

ARISINC 

ACTION 

FRAUDl 
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H78 UNEMPLOYMENT COMP., extended benefits 
by. Stale Affoirs 

(HJ 

•• 

(S) 

• 
. ' <il) 

(S) 
(H) 

• 
H79 

(HJ 

• 

1/29 
1/30 

2/1 
2/2 

2/3 

2/3 
2/3 
2/3 

l01,0 • l>1 tdc , to Print 
Rrt pt l • hid DI de,,J< 
1\luu,~ · PASSED 55-0-J S 
A VES- AJlun ArulctKCn Antone Brennan 
Orocl,o C•iT•m•cl, CulT C11otlmm Claiborn 
Condio Copple Danlol,011 l>av!1l1U11 Dean 
Uunn Edwa rd• Elgi n F•m•r FD!!B 
Grecno,v/1)1 Mookon.,on lloto Harlvl~m 
Hcd~.,, llcdl11nd lly<lo Jockaon Joh11ca11 asl 
Kollh)y Konol.U Konno,lok Kod 17 
Kuch(l 9) Krall! LlUon Lovc!w, Moynat 
McDerinoU Motion McKlnnoy MomU 
Murphy Onm)ll<r llcrudou llold Rlr.o Snow 
Swr.onoy Tibbill!l 1'rcgonlns Wagnu Willie 
IVll!l,ms Wortlicn Mr Spooltcr 
NAYS-Nop• 
AOSRNT- Amicn Cr.ipo llon1111011d Jenkins 
Jnlm,on(29) !,om,n Llnooln l,ittlo Loonoy 
Molyno,u, l' oln,cr fhw,1...,rol1 Roberts 
Soorcllby Scs,io"" 
Title •pvd · to S 
Rec'd fr H - l shdg - lo Lab/Econ 
Rpl oul • ••~ d/p • lo 10th ord 
tllrnI!p • PAS$1lD 33-2·0 
A Yl(S - Allon Barker UUyeu Ui ven, 11,own 
ll11dKo Chuc Ccb\Crookhaon Crut,hcr 
S3bcr1 F.llowollh/20 EU.worlh(ilO) EVA<ll 
.Frndcriokacn lligh Jwoll Klcln Mar~ey 
Ma11nlna Mill•.c ~lltd10U Mix M,11phy l'on••Y 
RIRhY Soxvtk Snfl,o111 Slccn Slolchcff 
Summcn Swcn,on Wllllo111t 
NAYS - llr .. ,ey Yuluough 
ABS•)N'l' - None 
Tlllo op•d - 10 fl 
Roc'd h S • to JuJ f/ontol 
Rpl cruol - Sp 1lgncd • lo S 
Rce'd fr H • P,os ,tgncd • Co H 
ToGovc,nor 
Governor signad 
S"'1lon Uw Chapter Nu, 4 
Effocll"": lmmodiJ l~iy 

ED.UCATION, vocatio;,ai' high school districts 
by Educetlon 

1/29 Intro• 1st rdg • lo P1lnl 
1/30 Rpl pit - to Ed 

SCHOOLS, emergency fund level computation 
by llducetlon 

(H) 1/29 Intro - Isl tdg • lo Print 
Rpt prt • to Ed 1/30 

2/3 
2/4 
2/5 

Rpt out • rec d/p - lo 2nd rdg 
2nd rds • to 3rd ,113 
3rd Jdg • 1' ASSF.D 56;2-I 2 

H80 

(H) 

(S) 
(H) 

HB1 

(II) 

HB2 

(Hl 

(S) 

A YES- Allen Ande111c11 Antone Arnzen 
Ococko Co onrn,ok Carr Chelburn Cldliun1 
Co,,d[o Donlcl4011 D•vidaon Doon DnM 
Edwnrd, Bigio ••uncr J.'01111 Grernawalt 
l111kt n1on Hole 11ommond l1 1rtvigacn 
Hcd5ca H,dlurul llydc J •~" Jenldn• 
Juhneon{W) Joh n,on(3S) Koltl1ly kcmloJI 
l<onnovkk Koch(l 9) l<tou• l.1lrotn Little 
Litton Looney Mnyn1rd McDcnnolt Mc.Han 
M•!Urmor M• JTII) Molyneaux Murphy 
Onwollor rotm r ftov•nocrolt ltoudon Rold 
nlco llob~rt, Scon:aby SOlll01111 \Yori.hon 

---=:> H83 

(H) 

/Sj' . 218 

• '2/13 
2/.16 

NA YS- Lovcl.., Trogonh,g 
ABSENT- Drennon Co11rl• Cr•1•0 Koch(l 7) 
Llnooln Snow S1<ccney TlbbiUs Wagner 
While WOllnm, Mr Sp .. k•r 
Tlllo •pvd-10 S 
Rec'd r,-rr'":T,fr<ls-- to HEW 
Rpl out · rec dfp - to 2nd rdg 
2nd rdg • to 3rd rdg 
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continueil 
2/ J 7 3rd rUg-iim'.®lT-""c~"( ... · - - · · - • 

A YI,S- J\Jlon U111ker Ullycu Riv 1111 llrnwn -
IJud;;G Ch..., Cubl,, C..ool,hom Cwtchor 
Euhor1 Elblw,irth/2(1) lll1Awnrth(80) En1111 
F'1'dcrickc.tn JUgl, Kldw1tll Klein M,,tl~y 
M,r1nlni Millot M.llcl1all Mix Mnrphy l'oavoy 
111,iby &nlk . Solb•l'll Steen S toh:l«fr 
~fy'~:.i~;:=n Wllli•111 Yorlirough 
AllSF.NT-,nm..ov 

2/17 ~:~d"f,V~ : )~ ~nml 
Rr1 onwl • Sp sig,,cd • to S 

2/18 Roo'd fr H • Pre, ncncd • 10 LI 
2/19 ToGovuuo, 
2/19 Govcrnorol&iiod 

Sos,l,1n Low Chopra, No. 30 
r-:rrcctl,,:: Moy 19, 1971 

GARNISHMENT, wages, no reason to fire 
by Judlclruy and Rules 

1/29 Intro - 1st rdg - lo Print 
1/30 Rpl prt · lo.Jud 

PERMANENT BLDG FUND, liquor fund to 
by OnwoUo.r 

1/29 lnlIO · Ill ldg • 10 l'rlnt 
1/30 Rpt prl - to nov 
3/11 Rpl out· 10 Gen Or;d - lo Comm of Wholo 

ff.pt out aman \Wo roe • ta engra1 • 11mans ord 11rt 
3/L?. Arnono rp1 pn 
3{15 Rpl • ngro! • lo I , t rd8 u nmtn 

hi rd! - to 2nd "Z u ""'"" ~m ~~i~'ut·1,il1d
' ... m,n 

3/19 3rd rdg•PASSllD 37•31 ·2 
A n:s-ADcn And•reen llroru1o11 Cammack 
Copple Cnfl!> Oean 61,w, l' OIIB HaakeMon 
H•111mohd lltdce• lfcdlun~d lh de Jaduon 
Jenkin, Joh-,(29) Joh 85 ) Keithly 
l<cnuovlck Koch(11) Koch( 9) Loon~~ 
LoveJe,, Moynard Mcl>onnott Monlll 
Mnly11ooux Murph)/ Onw.Uor R1,cnacrol1 
Roardon Rold llioe Swoonoy Wacnor 
Wor1hon 
NA l' S- Anlonc Arnun Brook, ColT 
Chnlbum CloJbon, Condi• D1nl<l10,1 Dunn 
Ed.,ard• FOJ11or G...,nowall lllllo ll■rtvljll•n 
Kcndoll Kr•UI Luucn Uncoln Llnle Litton 
Moll an MoKIM ~y PoJm..- Seor<ab)' S0'"10111 
Sno" Tlbbilta T~onlng White \V\1Hon11 Mr 

~~sJlNT-Davld11m Ro1Mir1, 
1~tlS apvd • motion lo ,econ FAILED 28-32-10 

3/19 Rec'd fr H - to 1st rdg- to Loe Gov · 

WATER, water ri_ght permit system, mandatory 
-~Y Rc>0uroc, and Conservl llim 

1/30 Intro - ls\!"&.: t~. Print 
2/2 Rpt pr! • to I\J!flc Aff 
2/ II Rpl out • rec d/p • to 2nd rdg 
2/ 12 2nd rdg - to 3rd rdg 
'2/13 31d 1dg • PASSED 45-Ll-l~ 

AY F.S - Allon Andorren Commook Cu. 
Chatburn Cllllbom Condi~ Copple DuM 
8dword9 Eitlh, Pamer Fou Gru111w.it Halo 
l!a~s•s Hyde Jock#on Sohn1on(3S) Keithly 
KondoU Konnovlck Koch(l 9) Krous Lincoln 
Little Loon•y ~hynord Mal)crmoll Mdhn 
MoKlnnoy Onweilor Paln1or Ravonllllrort 
Rold Rice Roborta Snow S,vconcy Tibbltlt 
TiosoniJJg Wagnor While Worthen Mr 
Speal(cr · 
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H83 continued 

(S) 

(H) 

(S) 
(JI) 

H84 

(H) 

H85 

(H) 

(SJ 

(H) 

(S) 
(H) 

2/16 
3/11 
3/12 
3/13 
3/lS 

3/16 
3/l7 
3/17 
3/18 
9/24 

NAVs ·· u,ocf.c trnro D•nlcuon u • .;ra.~· 
H••k•naon !.u,on tovclc$! ~forphy 
Roardon Scu, .. by SOSJion, 
IIDSF.NT - llnlono llrn>o11 O,ennan Deon 
Hammond H•rl:vlllmn Hedlund Jankins 
l o hruon(29) 1Cooh{J7) Litton Mottlll 
MoJyn .. ux Wlllhun, 
Title UPVd • to s 
Rec'd fr II - ht rdg - lo Ro,, 
n111 o~t • ico d/p - to lnd rdg li~Udt -lo 3rd rdg 

3rd nlG • PASSED 29- 1-5 
AYES- AUen n.,k., RUyou m,,.,,. Brown 
Cobb, Crooklmn c,·utoher Eiort 
EU.,,otth(30) Ev1111, Fn:derh:kaon , 
Kl<lwclJ M•rdcy M1umlnt, Mlll~1· Mitchell~ 

~.i::;~::~rr rs!v~:;, .... Rigl>i..~;..":"'wut~: 
Yarbrourth 
NAYS- Bud~• 
A OSEN1'- llr...,.y Ch..o EllinvorU1(20) 

Wri~ .i~lr.'Fo Ii 
Rcu'd rr S • to enrol 
.Rpt onrol • Sp ;Jgncd • lo S 
R<>c'd rr fl • Proo signed - to II 
To Governor 
Oovorn or s:lo,1~ 
Sol$lon Law Clrnpla1 No. I 11. 
r.Jf, ell~: M~y 19, 1971 

Fl REARMS, carrying loaded in vehicles 
by Rosources anll ConscrvAtlon 

1/30 Intro - Isl rdg - to Print 

CATTLE, permit to drive across borders 
by Agrfoultural i\Jfalrs , 

1/30 lnllo • hi rdK • to Print 
2 1 Rpt prl • lo llgile Aff 
2/27 Rpt oul • 100 d/p · to 2nd 1df 
3/1 2nd rdg • to 3rd 1dg 
3/2 31d, rda PASSED 59.().1 I 

¾! 
3/6 
3/B 

A n:~- AITonh ruiiicrion, 11t1tune, .lln1t<n, 
Uronn1n. rocke., CAmmock 1 Cm , 
Chatburn Olaibom, , Condlc, Cnpo, 
D1vhlao11, D"""• Dw,n, Billin, FAmor, £1o!l!, 
GrccnAwalr, lliu1.kcin:4on, 11410. H1rnmorit1. 
lh.rtvlgson, HodJ!e.,, 1-1,dlund, Hyde, 
h<kaon, Jonklna, John110n (29), K.t.lU~~, 
ktmlcll, Konne,iekl Koch ('l 7), Koch O 9), 
Kraus, Lor!Cn, L nooln Litllo, Lilian, 
Mnynard, MoOermolt1. ~ieH1111._ Mo!Gnnty, 
Murphy Orrwoller, t•almor, iuvenllCl'Ofl, 
Reid, IUoe, Robcit6, Scorcaby, Se..ion,, 
Snow, S woonoy, Tibbltta, Tregoning, 
WDjlllor, Whlto, Woril,011. Total--S9, 
NAYS- Nono ' 
AIUl<lnl 011d oxcu..,d-Copp!o, Oaniel.!on. 
F,h,..-d,,, Jolmson (35), Loonoyl Lovol,es, 
Mordll, Moly11c>UJ1, Romlon, WI li1mo, Mr. 
~•kcr. T61al-ll. 
n:ifli¾ ·. ty, ~ ,a. -to Aff 
lip! out· 11'C d}p --fo 2nd~· 
2nd rdt - to 31d rd<? 
3rd 1dg PASSED 2.2-5-8 
II Yfl..<;..Aflon Barkor ll/lJ~U Biven• Dud~ 
Ch!IB1) Cobba Ell:,wol1Jl\20) l>vw•• Klem 
M•imlng MltuhcU Mix Mur11hr Pcu~cy nlghy 
Suvll1 SolbotR Steen Slolal1oll Summon 
Swenson . 
NII YS- 11,own Crookhom Crulcher 
•;IJ,.worth(SO) Kldwoll 
AOSP.NT- Onri,cy_ l¾tbcrt Fr<:dorlck..,11 Ill h 
M.,Joy MIJlo, Williams Yorbrounh 

3/9 J~:~d •tt--,~~J:ol 
3/ 10 Rpl onrol • S11 ,lgnod • to S 
3/11 Rec'd fr 1·1. r, .. ,Jgncd - 10 H 
3/ 12 To Clo,orno1 
3/ 16 Go1•urno, ,lgnod 

So,slon L•w Ch1p101 No. I 20 
l!!rectlvo: Immediately 
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H86 

(H) 

(S) 

(H) 

(S) 
(H) 

(H) 

(S) 

HEALTH, dist., meetihg of budget committee 
by Edwerds 

1/30 
2/1 
2/2 
2/3 
2/4 

2/5 
2/9 
2/10 
2/11 

2/12 
2/13 
2/16 
2/ 16 
2/16 

lnt10 • Isl rdg • to Print 
Rpt prl. to Health/Wei 
Rpt out - roe d}p - to 2nd rdg 
2nd rd$ • to 3111 rdg • 
3rd idli • rASSllD 62•0.8 
AV ~ llndcn<n Anlonc Am"'" u~nnOJl 
llrochc <:,mmock Clntlrum Chdbon, C<>ndlo 
Copple Cr,,po Dwu,11011 O~,id1on Dem 
Dunn }.:dw1rd1 Elgin Fogg C"""n•wllll 
Hortlc•nson Hole Hnmmond flcdg .. Hedlund 
Hyd" ~~•k oon Jenkin, Johruog29) 
Joh111on asi Kcndoll Konnavlek Koo 17) 
Koeh(l9 (r.11.1 l,llll•n Lincoln I. 111• 
L!Uon Looru,y Moyn.,.I McHon MoKlnnoy 
Merrill Molyneaux Murphy OnweUcr Polm•• 
RavoJ111cror1 ltcJrdon Roid Ri.. llobort., 
So<>rc,by S•"'l0110 Snow Sweeney Tibblu, 
!roiv.>uing Wagnor \Villlonur Worthen Mr 

~,(~
1
S~nono 

ABSENT- Allon Carr Fan,er Hartvigoen 
Kollhly ldlvclctG MaDonnol1 Whil• 
·11110 •J"'d to li 
Rec'd fr H • bl rdn • toJl JllY 
Rpt oul • ,cc d/p • lo 2nd rd& 
2nd rdg - lo 3rd 1d~ 
3rd rdg - PASSED 30-0.S 
A YK.<; llllnn llorl,or JIily, 11 I ; • .,,. llrnx, ,J 
Urown lludu. Cohli11 l.ro@kl111111 Cru lcluu 
V.Uawortl,130) ~;,,. ,. II_IKlo Kld1o Monlr.y 
Monnin~ Mlll,r Mllcholl Ml• Mur1 ,l1y f r.uoy 
lligby s .. vik Solhcrg Sloon /itolcloarr 
Su1nmera Swenson Willia.ma Y atbrou¥)1 
NAYS- None 
ABSENT-Chuc Egbert Ell.eworthj2U) 
Fn:dcrickBen Kidwell 
T!Oo apvd · to R 
Rec'd rr S - to enrol 
Rpt enrol • Sp signed • lo S 
Rec'd fr H • Pre, 11;:ned • to H 
To Governor 
Go'lomor •lp,no~ 

iii:~11~!·,·i~t·r;~~t0i 27 

'MINES, MINING, dredge, placer, permit 
by Resource~ 11_nd ConJ:DIYilllon 

2/1 
2/2 
2/19 
2/20 mi 
2/24 

2/25 
J/15 
3/16 
3/17 

Intro: Isl rdg · to P1int 
Rpl prt • to Res 

Rpl out - rec d/p • lo :Znd rdg 
2nd 1dg • to 31d tdg 
Hld till ~23/7J 
Hid till 14 
ltd rd~ ASSED 54-0-16 
A YES- Allen And""°ft Amwn Brrnn,n 
llruokc Comn10ak Corr ChoU,urn CQndlo 
GT1po 000,1 Dunn Elgln l'Amer F"l!I 
Grecnowoll llukcnton Hole Hutvl~•n 
lledgc,r Hedlund Hydo Jenkltu Joluuon{29) 
John.,on(35) Kellhly . Kendell Konru>vla~ 
l(oah(l7) Kod,(19) K,.ua Lltton Loor,oy 
Lo,olcn M~ord MoOcnnoll Mellon 

~!~u:~ Pa1m::"111.~!~%?~1tt':m1~):'il'112: 
Robello SwoN1cy 'l'ibblll• T<'flOnu'i While 
\VUUom, \Vortlicn Mr SpeD.ka 
NAYS- 110110 
ABSSl'!T- Antonc Cl•lbom C<,pplo 
Oo,rloloon Dnvfd,on f.d,vard• llommond 
J1cl<1on 1,.,..,,. Lincoln l,lnlo Reid 
Scor,ohy S0114lono Snow Wlil!n•.r 
TIUo opvd • lo S 
Ruc'<I fr II - ht rd~· lo R,., 
Rpl out • r® ':!f, · lU 2nd r<I~ 

~~J :#': ,!AlsH/1~ 1-11-~ 

• 
• 

• 
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HOUSE PRINTING & LF..GISLATIVE EXPENSE COMMITTEE 

FORTY-FIRST LEGISLAl'URE - l'IRST SESSIDN 

January 30, 1971 

The Printing Committee met in Room 311 a.t 10:30 AM. 

PRESENT: Hyde, Chairmen 
Little 
Daniele on 
Hedges 

-Elgin 

ABSENT: None 

Koch (19) 
McDexmott 
White · 
WJ.lliams 

--~--=> H. B . No , 83 (Resources,& Conservation) (TO provide that the right to use appropriated 
nater sh&ll be only by application, perm':i.t ati.d lice.nee procedure) 

Mr . lolil11oms presented 11.B . 83, Mr, Hyde said thie was fToa, ~he Dnpartment of '\later 
· Ad.minis tr.o.t:ion and what .Lt doe.a, in clfect, i'n -eliminate tho appropriation of wa.tel: 
by building o div..r.nio11 worku ond taking it. l1r. Williama ••oved that it be ~
Seconded by Hr. Hocl.gll;!R. Motion carried unanimously, 

ll.B, N'o, 811 (Resources & Cooservation) (Prohibit perEJons from carrying loaded guns 
in a VE:hicle) 

Mbo HclJenott pt:IWcntod 11 , ll , 84, Sho commont"d on the wcClllptio~ to "nn)' pcuon 
hi.red t.o herd gra.-lns anifllalc or 011y pe,;non hired apcc:1 1.cally £or tho purpo8c of 
aoncrollins pl:ailntory onimnle ..•. ," and said that J.t ohou1d 11l,&o soy "i n thn course 

. of hi.o cmploym.o.nt 11 • 'Ihn:re. ,wcw n.lso A que:9.t:icm nbout whe.th.at: A- pru:Ron duck hunting 
in a boat would be :f.ncluded in th1u nineu the bill atnt••: " , • • or in ony veld,c l<>
propeUod by 1111n, •• • " Hi.op McJJermott 10oved that ~ be 112!,0 until l'ueeday for 
d,n:Hicar:.!on, Seconded 1,y Mr : Hedge,, , l!ot1on carried unanimously. 

ll,n. !lo, 85 (Ag:.Cicultural Affairs) (To require a permit from the brand inspector 
'to move horses• mules or cattle out of state by any means other t _han rail) 

Mr, Koch presented H.B. 85 and Mr. Hedges moved that it be~- ileconded by Mr. 
Elgin. Motion carried unanimously, 

11,Jl , No. 86 (Edwards) (To allow the budget com1nittee of a Public Health District 
to 1neet on or bafore the first Monday of Dece.inber -- presently they must 
meet on •the first Monday of December) 

Mr. White presented ll.B. 86 and Mr, Williams moved that it be l'l\Itj'J'.Bll, Sr.conded by 
Mr. White, Motion carried unanimously, 

The committee discussed H .n. 49 (motor vehicle sp'eed limits) which was being held. 

Mr , 1'Qithl.y nppcarnd b11f0re tho conoittee to ~xploJ.n chi& bill, Ila 1>aid hn fel.t thnt 
anyone wlw had the morn,y to &•t oft' of the spoeding ticket could and tbona tluu: didn't 
hod ,:_a pay it, lln nd.d llh .bill hnd been checkod by 1:-ha Legislotivo Council ond tho 
llouon Attornuy and they bnlioved it wau in order. Hn folt H uouJ.d mnkc the: tnfotca,.ent 
of l:111, l,iws das1et , ond thn bill doea nllow poocing of hij;hor or lo11or apead 11.u,itG, 
Mr, IU.gin 1110vod thnc ~be~- Seconded by Hiss HcDo.rmntt, Wotion cord.cd 
unau.imou.oly. 

Meeting adjourn"d nt 10:50 AM, 
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PllRSENT: 

ABSENT: 

GUESTS: 

RS 2481: 

--'---:) f!B 83: · 

( \-\vu, ~;J 
AGRICULTURAL. Al'FJ\IRS COMMITTEE MEETING 

FEBRUARY 5, 1971 

Jack Claiborn, Chairman 
Walter Little, Vice-Chairman 
Angus Condie 
Carroll Dean 
Virgil Farner 
Albert Johnson 

George Brocko 

9:00 A.M. 

Kurt Johnson 
Max Kendell 
Allan Larsen 
Harold Reid 
Wayne Tibbitts 

Lester Hartvigsen 

Mr. Wilson Churchman, Jerome, President, Idaho Horse Racing 
Sponsoring Association 

Mr. Dave Samuelson, Boise Attorney 
Mr: Tom Sheldon, Chairman, Horse Racing Commission 

Mr. Keith Higginson, Administrator; Water Administration Dept. 
Mr, Bob Fleenor, AssiJ.tnnt Director, Water Administration Dept. 

The meeting 1<a,s called to order by Chairman, Jack Claiborn. 

INCREASE IDAHO STATE HORSE RACING COMMISSION MEMBERS FROM 3 
TO 5: Mr. Wilson Churchman was the first speaker. J-Ie said 
he represents the Ida.ho Race Horse Sponso~·ing Association .. 
This consists of 12 groups which are listed on back of Reso
lution that was "handed to Committee mc:mbers. Half of the 
group are sponsored under the fair boards. 

At the nnm1al mee,tiog Novombe·r 7th , t he resoluti on was dnfted 
opposing ony change in the th.rec man board on the Horse Racing 
Commission . M.r, Churchman !:Rid there wns n bill. in the Legis
lature which• would increase tl11, take b)• the sponsor from 15\ 
Lo lat but ho thought this hod boon killed . The :first three 
resolutions ponai:n to that . 'l'h.e 1 nst thr.eo res1.1lutions pertain 
to RS 2481. The Resolution was 11na11imously ndoptod by all 
sponsoring associat ons . Since tho start of rnc i ng a tl1roe 
man hoard has handled the duties and this Jms worked very 
woll. l'hey. only have twelV<1 race tracks to s-upervise . 

The Chairman saicl that a. bil-1 was introduced in the Senate and 
its numbei· is SB 1065. This bill is the same as\ 106S except 
it provides for per cliem of $25 per day .fo,- membe)'s whon they 
are on business of the Commi~sl.on. The n1ombers clraw no salary. 
,RS Z481 was drafted by Rep, Willi.ams and ~11:". Joe Hanson brought 
it to Committee Chairman. 

Mr. Shel.don gave a history of racing and passed out financial 
report. During the first year of racing (1963). the Commission 
handled $608,634. This past year they handled $4,115,511. 
(See previous remarks by Mr, Sheldon in minutes elated January 
26th.) 

tDi\110 HANllA'fORY PEIOIIT AC1": Mr . Higgins on said t ha t this bill 
. wou d ltave no effect 011 en)• exi.sting water r ights "hethe,· 

they arc established thi:o\1gh ~ermi t procucl n-ro or through 
constitutionnl method of nppl :..en tion, rt sim))l y 1~oult.l 111cnu 
t l\f1t from no11 on t he p1·ocodure would bo through po1•,nit, sy,:tem, 
Mr. 1-1.i.gr,'inson said t,hcy he ie'(e tho-re rn·c .ln excess of ZOO, 000 
w11teT i:ighl:s unniljutliclitccl. 1'here nro 10,00 0 wntor righ-t!; on 
recoTd l>y dor.rce nncl 1S 100 0 permits 01· approximately 25 , 000 
totnl. J•t would givo n much more .ordfl1•ly p1·oce~s i ·f \filter 
d .gltts were recorclcd. · 
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'SB 1011: RELATING TO BENEFICIAL USilS OF WAT.BR: Mr. lligg.inson said th.is 
is not in effect a Wator Administration Bill. It was i~tro 
duced by Mr. Manley in- the Seltate. Two years ago th.e Water 
Administration Depa1·tment did put in a similar hHl. Ml' . . 
Fli:gginson said he felt ·theJ:"e would be an advantage to having 

· the legislation Which would recognize othex ' beneficial uses 

RS 2440: 

of water otl,e1: than . the ones listed in the Constitution . "Chey 
a1·a no'w satisfied that the Co1istitution listing of those five 
1;1ses is not a prohibition against the · other uses. · 

. . 
DEFINITION OF "DOMESTIC PURPOSES"; Thi,s legislation'was dis
cussed with Mr, Higginson . He state4 that all this· does is 
put back on the books what was pa.sse4 last year. He also 
answered questions regarding critical ground water areas. 

RS 2541: . POTATO COMMISSION BILL:··. Mr. Larsen moved that this be intro• 
duced. Mr. Kurt Johnso11 se·conded. Motion carried, 

;, HB 83: This will be held for further study. 

SB 1011: 
,' 

Mr. Larsen moved that this be held for further study. Mr. 
Little seconded. Motion carried. 

Meeting adjourned at 10:30 A.M. 

Nancy Gu3.1es, Secretary 

.; 
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PRESENT: 

GUESTS: 

HB 83: ... 

MOTION: 
HB 83: 

AMENDBD 
MOTION: 

HB 107: 

MOTION: 

RS 2398: 
MOTION: 

RS 2399: 

AGRICULTURAL AFFAIRS COMMIT'J'EE .MEBTING 

FEBRUARY 9 , 19 71 

Jack Claiborn, Chairman 
Walter Little, Vice-Chairman 
George Brocke 
Angus Condie 
Carroll Dean 
Virgil Farner 
Lester Hartvigsen 

9:0o A.M. 

Albert Johnson 
Kurt ,Johnson 
Max Kendell 
Allan Lars en 
Harold Reid 
Wayne Tibbitts 

Mr. Keith Higginson, Director, Water Administration Dept·. 
Mr. Bob Fleenor, Assistant Director, Water Administration Dept. 

Mr. Hugh Parks, Lewiston, Legislative .Adviser, State Grange 

Meeting was c-alled to order by Chairman, Jack Claiborn. All 
~emb7rs were present •. 

IDAHO MANDATORY l'P.RMIT ACT: Mr . Higginson snid there ]Ul s nl wa:ys 
been some concern over thi-s -p,oposnl by people who feel it . 
would upsot the status quo 11ntl disrupt the war.or right·s. 
Actually this logiS13tion WOl\ld offe1· protection to existing 
we.tor Tigh.ts. There will ' be a full disclosure before a pei-mit 
is issued , nnd thoTe will be records which they do not have now. 
In Utah they have had n perm.i.t procedure sinco 1906 and. they 
have excellent record s . A permit procedure has been · on tho 
bouks· in Idaho but it hos not been mandatory. Mr . Higginson 
gnve out a lette1· dntcd l'c])ruary 10 , 1910, regardi ng co~rrt 
dec:tsi:ons and alSo 11 paper entitled , "Justificot i on for 
House Bill 83" . 

Mr. Little moved that this be held until the next meeting to 
give MembeTs a· chanc:'e to review literature from Mr. Higginson. 
Mr. Reid seconded. 

Mr. Condie moved that bill be sent back to desk with "DO PASS" 
recommendation. Mr. De:m seconded. Motion failed to pass. 

VOTR WAS TAKEN ON ORIGINAL MOTION. MOTION CARRIED. Bill will 
be held until _'rhursday meeting. 

DEFINITION OF DOMBS'fIC PURPOSES: The Chairman felt perhaps 
the bill should be amended to allow a permit for livestock as 
well as household use. Mr . Higginson suggested that this could 
be accomplished by changing the "and" to an . "or" in sub - section 
(d). It would therefore r .ead as follows: "l)omestic purposes" 
is water for household use or livestock . • . 11 

Mr. Little moved that HB 107 be amended by changing 
to "or". Mr. Al Johnson seconded. Motion carried. 
wi:11 be placed on GENERAL ORDERS FOR AMENDMENT. Mr. 
will sponsor. 

the "and" 
Bill 
Condie 

PUJlLIC LIVESTOCK MARKET :BOARD ACT: Mr. Brocke mo\Ted that this he 
introduced. ·Mr. Little seconded. Motion cnrriod, 

POULTRY GRADING: Mr, Condie moved that we introduce RS 2399. 
Mr. Farner seconded. Motion carried, 
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PRESBNT: 

AllSENT: 

GUESTS: 

. . ~Sb'\ . 
AGRICULTURAL \~~AIRS cofiilTi'UB MEETING 

llllBRUARY J.l,_ 1971 9:00 ''A.M. 

Jack Claiborn, Chairman 
Walter Little, Vice-Chairman 
AnRus Cone.lie 
Carroll Dean 
Virgil Farner 
Lester Hartvigsen 

George Brocke 

Albe1·t Johnson 
Kurt Johl'son 
Allan Larsen 
Harold Reid 
lfoyl\e Tibbitts 

Max Kendell 

Mr, Bob Jlenderlider, Secretary, Idaho cattlemen's As5ociation 
Mr. Tom Hovenden, Secretary, Idaho Cattle Feeder's Association 

M6et.ing was called to order by the Chairman. Mr, Henderlider 
appeared before the Committee to giYe his views on several 
piece■ of legislation. 

RS 2596: Blll:!F COUNCIL J.EGlSLJ\l'ION: · Mr . rlendorlidcr said horc uo 
arcns where they are cissing the dimes £or hen£ promotion 
bocnuse of the loophole ln tho originnl act, "J'he only time 
1:ho collecti,on is 1aadc- is 1<hen thare i1t a t'l'nnsfcr of 01<nur
ship, In one ~reu tho y arc accually sall i ng ca:t.Uo bu t arc 
s h i p ping to t lrnmsolvas across the Stute J i:ne. Also there 111·e 
sovernl. laTgc 11n<:ldng. plMLS thul nro fe~ding canle and nre 
rottuil·od to hovo n brand inspoction 11t timo of slougln O'f, but 
sinco 110 ch~ngc of ownership l. tu.king place, they are not 
contributinr, to t ho l!eef Counc:U even though tl1ey are deriving 
n good de~l of- chn banefi t from the promotion of ha.of. Tho 
otlrnr cu'l'roctlon i n the bil l h t.hu time por:iod for 11-skini: £oT 
11 refund. This has been ohangod fro11 30 ,lays tu 10 days. 
rt is the some r cople who UTo nski ng for o. refund time oft.or 
Lio•<>. 

HB 141: PUlll,J C 1,I\IBStoCK MARKET BOARD: Hr , Henderlider :sai d to make 
il £air th&y £eel H corporation r.hould be treated lhe same as 
an individual, This legislation does not require a hearing 
un1ess someon,o r:cquc-sts one, Thoy must submit an .npplication 
anti financial ~ utc]!lent. It gives the Board an opportunity 
to hove II hcactnK l01· a market chunge. There ar& 21 livestock 
m~rkets in the state . 

HD 89: . llXBMPTING 1:MPLO'ill.l!S 01' COMJ.IOl)!1"Y COMt,IJSSIONS FROM PERSONNEL 
COJ.IMtSSION: Mr. Jlonderliae,· soid thOl'e i~ a real problem 
tryi.n{l t<> work 1Yith tho Personnel Commission. They hnvo bee11 
opposed to tho Co111m.i,ssion J;roni the beginning. Some o1 the , 
cxe1ninr.tions a.re "do1~nTight Til!iculous 11

• It would cert~inly . 
Incilitnto th'e wo1·k uf the Commission if Lhey did not have to 
h ire t hTO UJJh tho Pcrsonno.J, Commission. 

SB 1032; Mll/\T BILL: The Chuin,an asked someone to sponsor SB 1032, 

/\MENDED 
MOTION: 

Ml' , Little volunteered. Mr, Claiborn will make the motion to 
ocC.opt the amendment. M1·. Little will second the motion and 
oxplnin the amendment. 

PERMIT & LICENSE 
Mr. Condie moved 
reco11m\endatlon. 
Dean will act as 

PllOCEDUllE: 
that this be sent to the Je-sk wi,th "DO !'ASS" 
M1·. Dean secondml. Motion· con·i:ou, Mr. 
spon~ur, 

Mr, Little moved that the mo Hon just passed be amcnclctl to 
1·oad that the bill bo sent bnck to tho desk "ll'J'l'IIOU'J' RliCOM· 
MllNllATION", Mr, Farner socondcd. MOTION 11/1S ll'ITl)l)RAll'N 
WITH CONSENT OF SECOND. 
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AddendumB H.B. 369, 1986 IDAHO SESS. LAWS, CH. 313 ( CODIFIED 

AS AMENDED AT IDAHO CODE§ 42-201(2)) AND ITS 

LEGISLATIVE HISTORY 

1. 1986 Idaho Sess. Laws, ch. 313. 
2. H.B. 369. 
3. Amendments to H.B. 369. 
4. Statement of Purpose and Fiscal Note (RS l l 737Cl). 
5. Final Daily Data 1986 (H.B. 369). 
6. Minutes, House Resources & Conservation Committee (Jan. 9, 1986). 
7. Minutes, House Resources & Conservation Committee (Jan. 21, 1986). 
8. Minutes, Senate Resources & Environment Committee (Mar. 12, 1986). 
9. Minutes, Senate Resources & Environment Committee (Mar. 14, 1986). 
10. Minutes, Senate Resources & Environment Committee (Mar. 17, 1986). 
11. Third Reading and Letter oflntent-H. 369 (1986 House Journal, p. 51) 

(Jan 27, 1986). 

NAMPA'S RESPONSE BRIEF (10/30/2020) 
15378140_ 13.docx / 4628-13 Page 67 of209 



..,.. 
w ___, 
00 

~ 

I~ 
w 
b.. 
0 

" ;,( -~ 
°' Iv 
9" 
w 

'"t) 

~ 
(1) 

O'I 
00 
0 ...., 
N 
0 
\0 

z 
> 
3: :: 
~ 

~ 
r,, 

-= 0 z 
r,, 
l:'l 

= := ... 
l:'l 
"'l 
,-, .... 
Q 

~ 
Q 

N 
Q 
N 
Q 
'-' 

.-::ii :~·-

~?'~l ,:~·11 
:. ._..,-, [,,~.,,-
·~.:~1· 1 

762 IDAHO SESSION LAWS c. 

SECTION L Thac Chapter 18 1 Title 41, Idaho Cod.e~ be, and th. ~ 
same is hereby amended by cbe addition thereto of a ?W SECI'ION, to ~ · · f ; 

known and designated as Sect:ion 41-1641, Idaho Code, and to read 4a 
follo1;1s: 1. ,. 

41-1841. BLOCK CANCELLATI0l!1S AND BLOCK NONRENEIIALS - NOTICE JO 
DIRECTOR a..EQUIRED. (l) Any insurer intending to implement block ca.a..!, 
cellations or block noarene~ls of insurance policies shall pl'C1Yt.4': 
the director writ:.ten not~ce of such in~entions oo l~ter than one hwt-·\ 
dred t<genty (120) days pnor to such intended ac:t1on. Such 0.-oti( e_,;.:. -.., 
shall fully set forth reasons for such action and shall include .;,d(Si,: -~ 
tional information chat: the directer may deem app-ropriate. Failure b;~; · 
any insurer to comply 11itb. the requirements of t:bis sect.ion shall can-l 
stitute a violation of the provisions of this section and shall r4:nd,,~ 
any policy cancellacions or nonrenewals by the iosurer null and void.:'· 
and without effect. The failure of any insurer to comply with t.be.~, 
~eqoirements of this section shall not affect: the contract rights ,oS,l 
insureds. t!,JI 

(2) At the end of sixty (60) days the intended insurer acticr, -, 
shall be dee11:1ed apFroved u.oless prior thereto it has been :Ufinu'"-:.:. 
tively approved by order of the director. ·~ 

(3) Block cancellations or block nonrenevals for the ;,roviD.i at1J 
of this section and the enforcement of this code, shall be de.fii:i.id ·.~· 
include any of the follo9ing; c:ancetlat:ion or ooorenew:al of any ctai 
line, type or subject of insurance, or the g-ichdralJal from the bv.i 
ness of insun.nce in Idaho. ; 

(4) The requirements of r:his section are not a qaiver or LI=.i~ 
tion of the provisions of this code, or other laws of tbis state, &ui 
are additional requirements~ · ·~ 

(5) The director may issue reasonable regolacions co ut..b~~• 
requirements for reporting required herein. L _., 

Approved April 3, 1986. 

CHAPTER 311 
(H.B. No. 374) 

A!I ACT ,., 
RELAIING TO PROBATION; AK£l!10ING SECTION 20-222, IDAHO CCDE, TO rRC!(I)I 

TI!AT A ef:liSON MAY BE PLACEO ON PROBATION FOR A e£R.IOO Of 
- EQUAL TO TIil! PfilUOD Of TIME HE lUGHT RAVE BEEN IKPRISONED. 

Be Ic Enacted by the Legislature of the State of Id.a.ho: 

SECTION l. That Section 20-222 7 Idaho Code; be, and 
hereby amended to read as follo""s: 

~ •. 

20-222. Il!10ETE!\MINED OR FIXED PERIOD Of PRORATION OR susP~~9J 
Of SENTENCE -- RE.AR!lESt AND REVOCATION. The ~riod of p robaCJ.O~ ~,. 
suspension of sentence may be i:edetermHlie.d indeteuiuate or ~J' "5 

\Cl 8~ 

c. 312 '86 
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fixed by t:he cou('t, 4:1d z.ay .-t any time bie extended or termil14'.ted by 
che court. Such pe:-iod with any e.z:tension thereof shall noc exc:eed 
ii-r~ ,,. c...t.t s, e.x.;c,pt=--in--ca~~-::c:z-r.tTc.a-ehe-defe:2dome-i-r-c=-rscd--i-ets 
~~c-c-o-proT'rd~b:ri-,: t mic·~o-rri:-rtcpc.nde.J!t",- the c:ax.lcum pedad 
for vbic.b tbe_ dafead..u,c JD.ig~t h..w •1e b-ctcn i:iiprUo!ied. 

At any tiot duu.~e prob.aUo::l or S\J.1;1p~::ion of SC!\ tcnc:e, the cou·n 
may is.:sue a \fff'Ta:at for ~iolatin,g .an7 of Che conditions oE pn:ibatton 
ot' $U..SpenG.icm of •~-nt.eac~ and ca.use th,e- dt!!fcnd.11nt to be ..:i;n-;ested . 
lbcreupon tbt couC't , •!tcr su~ry bearing i::i.iy re.vok.t!: c.hc p·ro~t.io:i 
..and .s-u~pt.n,Si-an oi Se.tJte.nee .ind c:ni:i:c Che .$@tenu, i111posa.d to be. ex-c
c:aced, oc =.ay e.t.U!:e. the ddandant co be bro-ugbc be.fort it a:nd ct.II)' c0ll
ti011t or re.vo~e cbc probation, or cay i mpose any ::entm,.cc 9flich CTio 
inally 10.ight hu,,;: bun i,::rpo.sed 2t cho t:fme or c.onvicd,on. 

Approved April 3.,. 1986 . 

CliAPTER 312 
(H.B. Na. 373) 

All ACT 
i£LATING TI) CRD!n1~ PU!JtsHll£NT; Al!F.!IDIN<; Cl!Al'ttl\ l, TYTLE IS, Il>A!iO 

CODS, 81 DIP: ADPlnOII OF A llfl< SECTIO!I t8-ll2A, ID.\l!O coo~. TO 
PROV1D£ /I !-'We FOR retoNY STil\lT£S l'l!f.~ ~ c"l"lffl IS 1,1()1" SPfCD'lCALLY 
P&OvtOE!) . 

Be It Enac:ced by the Legislature of the State of ld~ho: 

SEC"t!ON l . that Chaptc:r 1, T.itle 18, Idaho Codt, be , and tbe s.a:tc: 
- i,9 he-r~by .«Qit.nded by the addition ~here.to oC a NEW SECTION, co be 
:. lmo-wn. ad de$icnetcd ~s Sect.ion 18-112A, Id.ah◊ Code:, and to "tc:ad as .""' follavs; 

-~ 
18-lUA. Fitlt AU1H08.U!D. l a ,1dditi0n co ac.y ~the :-- puni :ibc:iont 

:, pto&i:::ri bed tor fclonie,- in .specific ,ci11tutu oi t.hc Id3ho Codt:
1 

the 
1--. C'OUJ;t. aa.y 41:10 iciJ:IOSe ,& fine of up tc. .E:iva tboun.ad dolL~r,. <.s-s,oocn. 
;:· tbis 1ccc-i0n Shftll not. appl,.)' i! tho- :specific fel.ony stc1c-u~e. pnwidu 
~.' fo r t.b~ .i.Jrpcsitioa a£ a. fine. ~; 
; App't'oved April J, 1986. 

CHAJ':l"f.l\ 313 ----;>., (H.B. No. 369, l'\s Ame.oded ici the Senat:e.) 

AN ACT 
ll£LAiuic TO ADMINISTRATION Of WATER RIGHTS; AMEl!10ING SECTIOl!1 42-lOB, 

IDAHO CODE, TO PROVIDE THAT ANY PERHANE11T CHANGE IN PERIOD OR 
NATURE OF USE FOR A QUANTITY OF I/ATER GREATER TIIAN FIFTY CFS OR 
FOR A STORAGE VOUIME GREATER Tlf/1!1 FIVE THOUSAJID ACRE FEET SHALL 
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REQUIRE TB8 APPROVAL OF THE LEGISLATURE EXCEPT IHAT ANY TEMPOllARy 
CHANGE IIITHIII THE STATE OF IDAHO FOR A PERIOD OF LESS _ THAN THREE 
YEARS KAY BE APPROVED BY THE DIB.ECTOR OF TSE DEPARTMENT OF IIATER 
RESOURCES IIITHOUT LEGISLATIVE APPROVAL; AMEIIDING SECTION 42-201 
IDAHO CODE, TO PROHIBIT ILLEGAL APPLICATION AND USE OF PlJBLib 
WATERS; AMrJiDI!lG SECTION 42-204, IDAHO CODE, TO PROVIDE FOR EXTEN
SIONS BY TIIB DIR.!:CTOR OF THE DEPARIMEIIT OF WATER RESOURCES FOR 
COMPLETION OF WORKS AND APPLICATION OF THE WATER TO FULL BENEFI
CIAL USE UNDER CERTAIII PERMITS AND TO DELETE ARCHAIC LANGUAGE; 
AKElJDING SECTION 42-221,. IDAHO CODE, TO PROVIDE A FEE FOR R£CEIJ?'.t 
OF ALL NOTICES OP APPLICATION IIITHill A DESIGNATED AREA; AMENDING 
SECTION 42-222, IDAHO CODE, TO PROVIDE NOTICE OF A PROPOSED CHANGE 
IN WATER USE, TO PROVIDE CONDITIONS FOR TRANSFER Of T!IE RIGHT TO 
STORED WATER FOR IRRIGATION PURPOSES, TO DELETE LANGUAGE RELATING 
TO CHANGE OF NATURE OF USE OF A WATER RIGHT AND TO PROVIDE NO!ICE -~. 
OF AN APPLICATION FOR All EXTENSION; REPEALING SECTIONS 42-240 Aflll . ~:-.'.• ' 
42-311, IDAHO CODE; AMENDING CHAPTER 3, TITLE 42 1 IDABO CODE, BY ;~' 
THE ADDITION OF A l1EII SECTION 42-311, IDAHO CODE, TO P.ROVIDE THE ~ 
DIRECTOR OF 11lE DEPARTI1£NT OF WATER RESOURCES THE AUTHORXTI TO ~ - _. 
ISSUE ORDERS PRIOR TO LICENSlfRE, TO PROVIDE GROUNDS fOR THE OB.DER.

1
: , ·~ 

TO PROVIDE 'IliAT TBE ORDER BE SERVED, TO PROVIDE FOR A 8.EA.RING, TO ··.- ~ 
PaDVIDE FOR. .JlJDICIAL REVIEW AND TO DEFINE PERNITTEE; AMENDING ;.~"'{· 
C!IAPTER. 3, TITLE 42, IDAHO CODE, B'i THE ADDITION OF NEW SECT{OVS ,.' \·.,z' 
42-350, 42-351 AND 42-352, IDAHO CODE, TO PROVIDE THE DIRECTOR op:" 1, 
THE OEPAR.TMENT OF \/ATER RESOURCES THE AUTHORITY TO ISSUE OIUlEU -~ _., 
AFTER LICE~SURE , TO PROVIDE GROUNDS, TO PROVIDE THAI THE ORDEB. st , ,:,·~ 
SERVED, TO Pl!l)VIDE FOR A HEARING, JUDICIAL REV~EU OB. RIGBT OF,\\j'; 
ACTION IN DISTRICT COURT, TO DEFINE LICENSEE, TO PROVIDE 'IBE~ ~ 
orucroR OF TH£ DEPARTMENT OF WATER RESOURCES AOTIIORITY TO rss,n; '·Lli,,'.· 
ORDERS FOR ILLEGAL DIVERSION OR USE OF WATER, TO PROVIDE GROO!ID5, ;:;,\~ 
TO PROVIDE THAT THE ORDER BE SERVEO, TO l'ROVIDE FOR A HEARING /JI0 -,;;.1-'«.'<1 
JUDICIAL REVIEW AND TO PROVIDE CIVIL PENALTIES; AMENDING C!IAPIE!I ~ \'i°! , 
17, TITLE 42, IDAHO CODE, BY TSE ADDITION OF A NEW S&CilO~ /~ IJ"-' 
42-1778, IDAHO CODE, TO CREATE THE WATER RIGHTS EN!'IJRctfffillT -':.fh; 
ACCOUNT IN THE AGENCY ASSET FUND; AND AMENDING SE"CTION 42-1805, • "3: 
IDAHO CODE, TO PROVIDE THAT TKE DIRECTOR OF THE DEPAll:rl!ENT Of -;fl-':~-,
WATER B.ESOURCES SHALL HAVE THE POWER AND DUTY TO SEEK AN TJlJWC~,-;~j 
TION OR RESTRAINING ORDER PERTAINING TO CERTAIN VIOLATIONS Oil.,._''.·~ 
ATTEMPTED VIOLATIONS REGARDING WATER LAW. •,?,-~fi;' 

~·, .. :; 
Be It Ecact.ed by the Legislature of the State of Idaho: 

SECTION 1. 'l'hac Sect i on 42-108 7 Idaho Code, be, and the same 
hereby amended to read as follovs: 

42-108. CHANGE IN POINT OF DIVERSION, PLACE OF IISE, PERIOD Of;'~';.~: 
USE, OR NATURE OF USE -- APPLICATION OF ACT. The person entitled t o..~'i~ ~
the use of wate-r or OYning any la.nrl to which vater has been ~~•R_ .. , 
appurtenant either by a decre.e of the court or under the pr<>vb:ions 0!-r::J, 
che constitution and st.at1.1tes of this state, may change the. point . 05· 
diversion, pe"t"iod of use, or nature of use, and/ or may voluo~tilJ ""'. 
abandon the use a£ such 1.1ater in '1hale or in pai:-t on the land 'olbich -U '71: ,. 
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re.~.i.v:.Jjg t.he benef it of t:be Sl!.Cl!I and tra ~11£e:r the •a.mo co ocbe.r 
hnds ., i-£ t he vacec- rigbcs 0£ oche..r.:,; a-re c.oc i ajura.d by su.ch 1.ha.nge i n 
point of d'ive:Talon, plocc of U!!l~JII period of u:,e:

1 
or r.ia t uro cf use, 

p'r'Pvidad; i f the d:&ht. t o ~be use or s uch '::ltttcr , or thct c ~c o! t he 
di vcr.,i 01l "Or U Or- i rrig.ac.io:, ,yst(lc i.$ 't't! p 'f';e_se_ntetJ b7 Ohan~ of s cock 
i 11 .! corpor.u:ion or if such work.:l; or S:)'Sa:::> is ovnc:d .ind/or ~get: by 
,1;a inii:a.t.ion di.s t rict, no cb.oag1t. i:i cha point of d..h•ei-,io:1. pl .aca of 
\15e, P1".,ri od oC use.., or rui.cure: of u.s.e o! ,ucb ":t,Uer cha.U be m;do or 
.;.1.l~e.C: uit:h~ut t.bc coas~t of s u.c.b. c.orpor3.c i.on, or- i rriga tion dis
crlc~t-prov-n!-ed.-.s:::y-=-!!!l ?CTIM:le.nt or topor.ary chaage: in pe.doc! er 
o.itura of \lSe i.a or ouc--0£-:& t.acci: far- it quaotity gcrca.te r th,110 fi f ty 
(50 ) t:h OC" for • 5tOr 4:Sc vo1uoe &"'C!.n.t:o :- L~ C!vc tho1uacd (S,QOO) 
~c:re-f~c: ..sball rcq_uirc t he .11 v,pc-ov.d o! th.e l og.i,lacurer-Any-le3sc:.t. 
e-u:e. t t ha t ou, tem ora chon e- ui :.ft.LQ ch.,: tSt•te of' I.d.aho for a te-c:i 
ftriOd oE .les s tha.o t h r ee. {"J yca_'C!!:: Q.1.y be .pppraved 6y the d i re.e.to~ 
v1.tboq~ Ltigis lati.•.-e .approval . 

Jm·,- por• cn de., h •ini, t'o =o~e. iucb cti.1ng,: of poi.c t o! divc:rs.ion~ 
phce. oE u.~,, ~ iod o( U.l'C.f Ot' 1"14CLi 'CG of u.sa of \.ta ter '$1ha U m.i.J<.a 
application !-or- change 1.l'i th t.he dt parc-=ent: o! 11·o1c:.er C'l!ICO U¥ce.ai 1J.0c!ee
the pl!'o<o-isio:iia of se..cti o:i A'2'-222. lda~o Codi!. Aft:e.r the 1!:J f tc ti v-: dat:o 
of c.h.i.s •c:: c , no pa.rscn c.hall be .autho·d:.et,t ro chaoge the pe r-iod of \I S-e: 

or na-t uR of iue., point o f divo-r;1i on a:r pl ace- t1f LJG e of va te.f" unless 
be b:,u Eirs: t ~ppli. ed f o-r and 1:.::ce £·.rcd i11pp1tove.l of t he <lep.irt.a.-.,nc. o! 
""4tClr ruou-rr=u, W",dcu, die p rovido11:1 of : c:ctioi,. 4Z- 222 . I d.aha Code. 

SECflON 2. That Section 42-201, Idaho Code, be, and the same is 
hereby amended to read as follows: 

42-201 . ~'Al"Ell R.ICl/TS ACQtJIRfD Wll!'lt CBAPTEll - U.LeG;.L /12l'LICA
Tl OS OF ti~TER. ( l ) AU d .ghts ::o dive.re ..ad ti.5! the. VAters of t: h!11 
• .cat:e for be:ne.nc.id purpose.1 .sb.11 l l here.AEu .. r be .:cqui:-ed .a.nd con
£i.TIMd under t:be pr cv:isiooa: of th i: s cbnpte.r- ..md r& ot ocbeNl 'Se • .And 
,._fc.e.r the p.1uago of thi; t i cte 1111 t.h..c va.tu.s o! t b i , • tace ~ball be 
colD.C.('o\ hd .a.n.d adc:iini,cer-ed i n c.b.~ man ner h~t"e i.n pi:cvided . Ss.: ch e ppro
priation .shall ba. FCde::te d orily Oy ;:;e.,1u is 0£ tht- i,;pplica t ion , pe rm.i t: 
an.d 1icll!ru1e: prcict.duc-e as prov.ide.d ia ~~:.., t i tlt; s:iC"Ov·id ed, t-.o wc vec , 
cbiric in tho ovc:ot .'In 11 pp.ropdattoa ha: l>c:Cfl c~nce.d by div t r 1ion -1.ad 
:1 pplic.a t.i o11 to bci raefici a.1 ' u1-c p,r'"i or- to th.c af fect ive date of t bi.g ac t 
i t •r be ptri~c:: t ed u.ndet:" suc:h 6:S t.bod of apprapr i .a.t io.o . 

(2) No 1rr,c:1 s bal l u.a.e t be: ubli c v • c: er.$ o.f the s-ta.u. o f Idliho 
u.i:::e t: •c.cor~ect v t tb c:hc l ,a-u:=;: o f the ~:-•c• c 1d.aho. No - ttoo 
sh&ll di1:er t .any '1ace r om • nAtur, ~., r- .... ~"' .... ~ .. -- ---• -
L,:c4- ,;,4 r 1"1n111 !' 1" .... . ..... - '"-- I - -• -- -- - --• - - .., ._ oi.ppLz ':;" ,lti;;QC t O 

- - --- ,........ ....g~.u . .n ca A "•did 11:;1:t.ct> d bt to do s.o. or a. l h 
t o pu.rPO.ses f or 1.1.'hicb no "-'• id v.o1.t t1 : r 1.Jtht nxu;t s . 

SECTfON 3. !hat Section 42-204, Idaho Code, be, and the saoe is 
her-eby &.0ended to read as follo~s: 

41-104. oXA!mlATWS - FER/!II -- CO!!MEl1~"!,T Oil 'olOl!K - ent:11-
SIO!lS - UPUL.. On :'C.cttlpr; oC the .a.? plica.ci tm , wh i ch s.h..1U b e of .a 

t' form pre.scr i bed by c.be. dopa rti:,c•nt of u.ecec re10 1.1 rc.u.s, i t t hdl be. eb.e 
r':' du.ty of th,1t de p.irt.mcnt to cu,ikc .a indoue.men c ;hero0.0 o! t.he da.tc or' 
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its -receipt, and to ex.amine said application a11d ascercain if it sets ~ _ of tba: Uoit:ed sic:,...te:lf 
O 

b 
1

• . . . 
forth all the facts necessary to show_ ,:.he_ location, ~tu4? an~ amouo.t 1,.;s:..1-{ bh dc l e to :iaid \la;c, .rin.,qa~~~f:~u; cf ·'"Y n•tuca. vhli:b IIXLshc bring 
of the proposed use .. If upon such exa1n1c.at1.on the appl1.cat1.on is foand _. ,A. t.iiJCI.D p·rope'!" shovi.a,g o,( C'b . • t & dep.a.rt.11:1e:i1~ of v-1t~ re:.o!lrC.c.t 
defective, it shall be the duty_ of the department of ,. w-acer C-111..ri,~':'rcu .·•" •!i co?vincecJ tbat: ,aid a-p\i:~:ien~e.. -.if :u.7 :uch ~o~.dicion, .:u:i.d bei ng 
to ret1;1rn the same f~r corre~tion or r.o correspond w:.t:b th! •Pplic-11.n.t .,.I'-":.~ fa~~, liha!L 6-:tflnd t.hc tiai~ :1o tb:• p~o~cieiLn,g ~li~a:orly i:,,..,d in good 
to obtain the needed information or amendments .. If t'he. _ ap·pl l.e,atio:it is :: _ de.La.1~ .i.baill be Jdt@d h : t t ~ ~IDCl~t, ci .. tl..lD'e lose by .:iiuc:h 
:eturoed_ to the a.pplic~t or t~e depart!De-tlt shall u:quut ai!d.iti';'nal t£ uc.b a.ad evttry aetion req1.1.~=11,~ . II:! tt.n.l!! given .Ul th-t!! o-riginal pu=.ic foir 
1.nformat:1.on and the applicant fails to return the con;eeted apphc....:."" .. ~=- 2. :Ibo tlt:ie [or COf!fpl • l • 
tion or to supply the needed information ~"thin chirty (30) days, i:tie-:~- to full be.uafic.Ull U"'Q un:n-oa O -:.,er~ ~nd iapplie;;a:c: i on of the i.t:Jtc .. 
department may void tb: record of said appliea~ian _ an~ notify the "."if: ~ir--O"f--eot:e-~e..:~:!cr!c~i: 1nv-o ving t:h-e: c-c:~.u:r=«'f<re-o-f 
applicant of such action. If the correcced appl1.cat1.oo. 1.s returned or ";1: =-rac:=ty-or--£,~chc---n. . .:,cd thoac:,,and:--fiee-,-ee&,-..:r~ICIC-~ 
the information is supplied after thirty (30) days,. such CO:{TCCt.ti!:( f· ·- .: ~of-r--o~tlnrn~~p~:ra~oc---ctf-wa1:cr-::o-Oe-ibpom1i:led--i-n--:=:--!:. 
application shall be treated in all respects as a ne-w application, .;t_ _ ~ dive:i;" ,&ioa of mo ~ c ~n:~id-f2ee,aea}-1Scre---fc..ct--:er:,3.~ 
tbe ~rior~ty of the_ right initiated shall be determined by the ~ate ofj~ fe~r: in (J[tc U) i:r.cig.ac~!a \::::~ty---.fi'1~ . it.ho1.1~.nnd (2.5,00ll) ;C"t"~ 
rece1.pt, 1.n the office cf the department, of che corrected .appltc,niaa • t.holl..5a.ad (5,000) •t:-r,r.; -~r ~~ prO.J cc:t of Q.cl le-ss ch11.n f i ve 
or additional information; provided:, that upon request, end good ~&u..ie..:.r..:. d.ep~c: or Qqtet' ;e:r U?On :11ppl t cac..1,cQ to tbe dirt!.<.ttor ot the 
.appearing therefor? the di7ecto; o! the. department of "-'ater :'Cl:iOU.1Cecfs,.., ~ . ~~ iis; Dl!U::!ded oa ollCC-OIIJnt :re~~ 5 ~r:r:cd ~., .a tboi.rin.c- t'~.1!~ 11.ddicj an l.l 
may grant an excens1.on of ti.me w1.th1n wh1cb to -recurc the ecrre:.c.tcd~.Ji-i 1,o_g .3.Q.d coo;t:t.na;cit:t-.£ \IOrks ,. h ctqu. ~lt.r! !qr- orei111n1.t.:.ag. t"in..1nc-
applie"'tion Pr' .Jupply necd.e·d iaCorNt i on . ALL .a.pplic.ation~ vbi.ch i.-~ii·~~ • ': 1Hrie.c.r::o:- o~ tho de:pat"Cmttnc 0f sue l ~l"ge n.::~., bl! cst~ded' by- Cho 

c.01:1ply· wi.t.h the. provi•ians o[ cbi-5 c..bptcr -.nd vich cbe r-czul.ui.on.s ~-fi';,,I.,.: : of ,~-a.a (7) ,ear:::. but :or;: ~~~;e~c;aur~•c Cor 4D.. :1dditi?1ul P<ciod 
i::hc. da;>a·r~t o.f ....-ac-or ire-~a ,,u·r::.~~ ~hal.l be: ou:::ba.red lo c;ueb ma...-,n-Ct" a~~ :.- ~..,. ,r=: the d.&tl!: of p!!l~i i: : ho\.'"id'ad h ud t1.:~lvc (~ 2. ) YUr!i 1.n all f-ro= 
ri.l l aid in Lheir idllt.Dt.H-i c.aci.c,.a., 11.nd it ii::l:1.4.U be chi! diuty of: . tb · · V: unlc:i:s t:hn appli c:iiffl t for nui:b ::x:= ~ t-,;:.ch e:z:t~:nho0 :Jhl\.11 be ;g-nntci:! 
department. t.a appr~ve . all applications .. made. i~ proper form, '-ii i ~ . .., l_fttlllt ~y exp-Mdc:!:d t011..2r:'.d che con:~:~ sh.a l 1 ~h<Xr th•~ di:-re. lla!i bun 
contemplate the appl1.cat1.cn of wac.er cc a bene£1.c1.al. use; pt:ovtd~~r. · !U.O.D. Ci.ncludi og c xpend'lc C h on af sa(d rC"S"l!rTc,n-a,: d.iv4r 
that the department may deny any such application, or may p,a-.;ti a_J.-§ { _ p-ro:ret"t:y in ccunectio-a u:i:-~:.t:'E":;i;bj t'~;eb.u(! g,f t'ig.bc5 of vay and 
approve and grant permit for a lesser quantity of "1ater than .tppliel_.· 'i-., doll.a.rs ($1CIO,OOO). leas .c- on~ h_uadrtd ci,Ous.md 
for,. or may grant perm.it upon conditions as pro~ided in the prcic_e'.a,'• - ~. _ ; l& 'l'be. tit.r.e fo-r t: letian of \n;llr~ : _ • _ 

section. _ _ _ ~--~· _co ful l benohc.i.al u.sc. 'D:-ldctr "1.n· e:ro a.ud 4 • L.c-4,u,0::1 ot. t.bc v.1c:e.:-
Toe appro'11al of an appl1.catLOn shall be 1.ndorsed thereon, .a.n.o T~ ; • re-,·crvo.:a.r of =1:-e th4n t: th . .Lt tavolvu1 · t.bc co:uit.l"Uct-to.a of 

record made of sue~ indorsemeni: in i:he. department of. water rc.:i:ou~ i~~ -:..:.!oc tb:.e a riac:iun 
0

~ ....,.ac!.:1~ b lO 000 4C.r@ f@er: ca •~ t Ol 

The application so 1ndorsed shall const1.tute a pennit, and ~ ~ . s,1:1POre. th.in cca. tha.us:and 
10 000 

t I Oundcd .1.n G'=eb l:'ettl"'\l'Giz-
0

, 
thereof shall be retu.rned to the applicant, and he shall be ,,u th_o~ .-,;_ ;. ·.the rccta'r of the 4ct «re _ ; e re _eet c.a c N. · be ax:endei:! b ized, on receipt thereof,_ to p;oceed vith the construction of {~ '- t.ba dt.r,cctCJt- if c.!lct- a.nna:::\;t_.;--.::: reaources . t.: on ,1 1:u:::.-tioQ t -O 
necessary '-'Orks fo-r the d1.versLon of suc:1 ~ater, and to take all Sf~..:,~ .-:; 'ltJ.ed' l'"8.i\SOn.&bl:,e dih c:nce. .r:nd t:b e.-, ch.11t the. CI-CDJ.C.te-11'- h4-I ~~r-
required ta apply the water co a beneficial use and perfect the Pr,, _ :""..-1 , ·_ regu.este:d C.Xta:t.sici.a. .at ood C"a.tl..f~ ensr::: f"or tl-:e: 
posed appropriatioc.4 Io its indorsem-ent of a.pp["Ova~ oo any appt.i.c~c.(i~ ~ ~ ln. c.onnocclon v l tb pe:z-ra i c.i; htld "b • 
the department shall require that ~c:ual constnict1.on work and. ~.aPf, 1 

,_ • t,;l)lal'lo u.u:a,t- ·c-c..sourca board, vher::hcr .1.c:"u~h_e t'IUC,e-d St .a~~s . or th.a 
cation of the -water to full benef1.e.1.al use shall be c.amplece ·v-1.tbi•.'" ~(uni::, by assianmeut Oc otber~isa tb d " q ~rl!d 4 :s It.he. cr.igla.l opp! i-
period of five (5) years from the date of such Approv•l , but :uy _, ». tg,c re,ou-rc-e$ m.ay U:Ct.lld th• . -e. n-cc .. or ol ~ tl:lc dl!.p.a.rr,:-.ca t o f-
t.he application to a less period than is named i? ~hf! appl.i.~.n i.!n, .11n ... ~

1
&.P?!i.c.ai:ioa of the "Wate:- c-o Eull \!!~f?:r

1 
ca:zpl1tc.1.on cf' the- vo;ic..:s and 

such iodorsement sh.all give the date ,;;1ben benef1.e.1.al •~phutl.OI! . • ·_:f~rlod or- p.q["iod::;, c( rLCIG .:a=:; b.e.. fflJ ~-== use .foe- _ ~uch a.dd~ti~al 
the water to be di17erted by such -works shall be ma.de: S~:icty (60) d • .?'~pporte:d by a .s.bot.i-Ulc, that Su.ch itdd : ! · 

1 
n~-c,i,:s!a:ey l.lP"?D appl:.c;i:iti.on 

before che date. set for the completion of the appropr7at1.on of ~{i~ ~ "'; tbe sc--,cu, af P~s.:, a·t.i:t..ti.o.ri.iat'io~ l1';4 t1.C1c ~ raquL:'~ by l'U!oa 
under any pe:rn:11.t:, the department sball forYard a. notice to the ;'PP....,~.. :-'":jlo111_. c onstwctian Q('" • _1 oni:;;.~ct ... a-n fund apprap:ru-
cant by certified mail at his address o! record of ~be dac.e foi:- ~~ • ~lft1!: co c;o:,iphci on 0£ t~e :!n;;:u~~"~: ~tu.ch _ 3r"~ fc.1md t.a be requi-
completion, which said nocice shall advise the .tpphcant of th'it a-=.i, .. , "!· 1n all CJtb.er t:ituati · - .. uir::b ""Oic=i(".s . 

sity of submitting an a££ida.vii: of completion or a reques~ f~'Ct ;t~~pac-t:~c CIIJ!y g-r:&nt: -one (1) on: no~ ,B.-O'Ul!.rn~d by tbe.sc pe-ovi::io·n.gi the 
e.xteasiao of time on or before said date; Provided thac: _ . • :;;. ~- _ ~:rt: bt7ond t.h11:: d,i.te 

O 
, ~ ~~LClr:z of tl1:JC, not: l!:X::.!i!.t=di ng _ :fi,.-c (5) 

1. In cases 11:here the applicant is prevented from ~aeee.dLtt!J . .;,.~ •• .Plic.aciun (If chc w:::111::cl:'" t t:JT~!i~a by Jt=- Ear com;>l. ct!.OTI ol -u-cr.\c.$ and 
his vork by his failure to obcain necessary consent or hnal •PP.F;°O~- ~totido~ «iicaivcid on Or' t,.e-= _ hand -e.1.a,l us_e! upon req_1.1e.:.t for-
or rejection from the federal government because of the ;i-ende;~r{ej.:'?.: ~Od catam-e oilJ:I.PUC"'.'i chece.f"or ~oz:--e: t e. _ ace .U!t. for ('ocp l !!:tion, prtivideil 
application for rigbc of Yay or other matter within t:be Ju-r.:1.:s:itiv~ 7• ri11y •ppliC-IUIIC I c.elinl!' 

11
; _ lf _ 

.. ~. , • - v i::11se aggncvru! b1 c.b,: i.ador~~nt i:114d.c. by 
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. lication may c.cque,t 1 ,· plus $.5.00 for eacb additional_ c.f.s. or part thereof or 100 .acre 
tho ~•P"'""""~• t~o d,iroctor in •cco~<UAcc «~th •~cti: a:d ma •a • 7;• • feet. a£ •ter n•ourcu ~pon bis •PP . . 4l-l70lA(J) '-ft:, f•et or part thereof over the first 100 c.f... or 10,000 acre 

h..,.nng baf~ the purpose of cantes t1n3 
th

• ,odor,:-- CO<!o 0 ~ ell. • • 6. For a quantity gr.,.tor thao SOD c . f ••• , or for a scorage 
ldallo_ Codi,, :•r S<Wlt to oectioo 42-170lA(

4
), ~d• 

0 

' "Y. ~'t,; ; ••t- ;;rc,to.r th"n 50,000 •ere !.,.t .. .... . ... .. ....... $3,225.00 
j?dtei•L :•~:--

0
r;ho clireecor follc,vinn <he hear1.n

3
.dc• tbo tcnu ""-d "-;• - plu• ~l . 00 for .. ch odditioo.al I.Q o. f.,. or part thereof or 100 

hi:al dtnh,~d of • p...,.;.c vbich shell be fuoed ~ : t ency-•· ~ aero feet or part tharco! ovo,- the first 500.o c.f.,. or 50,000 ~•!•Y •~ "" li.u.tioa_ fi l ed bccoofto: •ppropcu~;n•..; fro,;~;c. ':.;;;;. ~ If< "°''" fact. 
cood1tion~ •;"" •PPltt<• per ,.,cn_od must, ,-,th,~ 

0
,..r ( th~ do .,~ •;x••;~ B. For filiog application f o r change of point of diversion, 

(lS) cub,c 7~< 

0

\ ~it issues froo, tbc ?!f.ue 
O 

c· o! 0 , h":, ••1~ ·.: place, period, or nature of use of "ater of established rights; fur 
dato upon ~ • ..;~:.. co"""""ce the axcavauon or ::~•~~s~cut; ;h~"t,,· ,, exehan:e- o~ert or for an exte~siou of time within "hich co resu4'e 
of ""tor icb he intends to divert the =ter, ~d unle;, tempororU@'~~. ,,- the use of water unde~ a vened ngbc: 

vorks b<' ~ 1 
d nnincerruptedly to completion, . b •,. ~;,, • : J. For a quantity of D.2 c . f.s. or less or for a s<orage volume 

".'or1< r~•~~:"~~r~u:~ no fault of the holder of such pennt y Cl t ., • ;--,,;, of 20 acre feet or less • • • ··•· · ··•··• .. . . .. .. . ..... .. .. . .. $30,00 

inter P "ch be bas no control. ~•d _ ~ -~- 2. For all other .:imou.nts ·•···· ·· · · · · • · ·• ·· • · ··•····· •-• · ·· $50.00 stances, 

0

"•r vb, 1:.rll:-7>•iorco-oa~-;-:98?;-,-.o. he-?.": .. ... -~ , · • C. For filing application for amendment of pennic •••••••• $20.00 

. tbc:~• c<:~c-effcc~~f-,:hc-=':'.,!;~h!erI:::::..~f ~- , ;: D. For filing claim to use right under section 42-243, Idaho Code 
c:ct•-cx ~ . h,o>i--1,~to-c1'e-pc -L>.l- E t h d -~~ • . •• • • ••.• • ••• • •• •• • ••• •• • • • .. . •• •• • • .•..•••••••. • • . • • • • ••••••• $30 .00 
r:h±:s--:ee~-. ---ll~,:,,«-:.,. ; _horde.-.-oh.o-e-on':"'-,----,~ eon- e- •:i>~,, . E. For filing a late claim to ose a right under sect;on 42-243 , 
c ddrc:~•~=~:i..:proviscrc"•-•f-this~•=••

0

n- vith the ro,i_;.,._, .~ !d.tho Code, where . the date filed "ith the depactment of .,..ter 
of-mzrl=,;-to-mef permit who shall_fail to ~oc,ply "f" d ,i.:11 . i;.;~• ,,-:. ' ! «soot:c:,s, or if mailed to the department of "acer resources the pose-. The bold•~ o .:ton "itbin the time ?r rn•~~ spec, 10 -,.~ ~t, . .. rk is: 

sions of 

th1

\baodoned all rights under his permit. • •• l. After Jone 30, 1983, but not later than J une JO, 1984 •• $100.00 

deemed to hAve 2. Af<er June 30, 1984, but not Later th.an Juae JO, 1988 •• $200 . 00 SECTION 4. That Section 42-221, Idaho Code , be, and tbe saiue ~f~·~ 
hereby amended to read. as follows:. '~:-.<t .::.1._ ,,_, .,, 

42-221. PEES OF DEPARTMENT. The depa.r-tment. ; of water :-uou-re • 
shall collect the following fees which shall coostitute a fund to 
for legal advertising, tbe publication of public notices .and 
investigations required of the departl'lent· in connection vi.th tbe tu 
a.ace of permits and licenses as provided in this chapter: ; 

A. For filing an applic:.a.tion for a peTinit to appropriate 
public wa t ers of t h is st.ate : 

L For a qo.anti t y of 0 .2 c.£. s . or le.ss or f or a storage vol 
of 20 acr e feet or less ...... ... ..... .............. .. . .... .. $Jq 
2. For a quaci:ity gre..ater than 0.2 c.f.s. but not exc.ooding 
c.f.s. o-r for a stot;age volume greater than 20 acre feet. bdti; 
exceeding 100 acre feet . .... ..... .. . .... ....... ... . . .. . .. . H •• $4)'...:; 
3. For a quantiey greater t.han I.0 c.f.s. but not u.cee.di ng 1 ;.:..;. 
c.f.s., or for a st.orage voluml! greace-r than 100 acre feet. but -
exceeding 2,000 acre feet .. ...... ...... . . . ..... . ........ .. ...... . $4 
plus $20.00 for ,each. addition.al c.£.s. or pare thereof or 100 
fe.et or part thereof over thii first 1.0 c.f.s. or 100 a.ere I , 
4. For a quan-city gTeater than 20.0 c.f.s. bu-c not oxc.eed.ing 
c:.f.s. or for a storage volWlle greater than 2,000 .acre f 
DOt exceeding 10,000 acre feet •••·••··•••• • .. ..... - •• u•• · 
plus $10.00 for each additional c.f.s. or part thereof o-r 
feet or part ,:hereof over the first 20.0 c . f . ; . or 2 , 00D 
feet. 
5. for- a quantit.y greater than 100.0 c.f.s. but not e:x.ce 
500.0 c.£.s., or for a storage volume greater than 10 , 000 
feet bu:t o.ot exceediDg 50,000 acre feet ................. $l~, ·· 

• F. For rei!dvercising application for permit, change, exchange, or 

\.-extension to -r-esume u.st: ·· • ·•• · •• .. · • · ···--- - ···•· · • · · ·•· · · · ·· · • ~20.00 
,. G. For certification, each doc:wne.nt .. .. .. .. ... .......... . ......... $LOO 

rr. For malting pho to copies of office records, maps and docu111ents 
,Co:- public use •.•• A reasonable charge as determined by the depart.,.~ac:);:.. 

·t.~ [. For fil:ng r11tque.,;;, !or e.,c:cGn~lon of cime vichi.n g,bich to 
,:•~·ub.;ilt proof o! b-eneric!al u.,·e. on JI vacer d .gbt perait .. .. .... SlS . OD 

J. For c11:;k.s rcqu\riog £r,, cxce:1,s of o.n.e (l) bou:- rcie•reh or for 
. c.~ut:ed,z#.:d ddt . .a. provide.d fftt -,,Ublic u,e ..... A cu son.able- ch4.rge ,u 

~Uemiocd by cbe dcrp.Artfl:l~"lt .. 

X. Par cccei t of all not:ice, of a U co1tion vich!n • ded 111:coc! 
b a re.c.son.abte 4JUuial. c.ha.r e •• det.em1:1nd b the. de r:tcu::nt. 

• A. 1 Cec::;: recc:.vcd by the de;aart.Q::.r:u:. af oater re.sources t:ru!e.:- the 
~Jc-c"'isionc of this cbapter shall be transmitted to the state treasurer 
;:(o·r depo.sit in the water .administration account . t·-
~ SECTION' 5. That Section 42-222, Idaho Code, be, and the same is 
'1tt.-reby amended to read as follaws: 
~ 
':'( · ,2- 222 . c;;:A.~Cle I.~ PO!I/T OF DrvBRSIO!I, PL.ACE Of USE, Pfl!IOD OF 
UJe, Da !14nr.tt Oif use OF I/ATER UNosa ESTABUSl!ED R!C'HTS - E'Ol!FOTI/R5 

iD EXTEXSlOW - APPEALS. Cl) A.."ly person . C!ltitled to the usc 0£ t.ratet' 
i'ithar repreientl!d by license i,s1ued by tb~ dep&r-Ulent of vacer 

~Ct.-Y-ce.s, by cl..d.1:1,1 to v.ace.c d.gbcs by r~on of divorsion and appli
~ticn, to a beneficinl use ,H file.d under tho provhicns of thitt 
~~?tor, or by ~"-<tee of the coo.rt, «!lo •h•ll dodu co <ba"8• tbe 

~ice o! dive:-c.ioa, pl•ce of a.,e-, pado4 ~E use or a.acure oC os:o of ,,· 
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all or part o! tb~ vato.r, ®dcr th• <i&b• sball fi.-st ,..1u1 ■ppli<oti<m £i•• (S) yun co 
1 

. to tb• d•J><lrt:ze:l< or vator ,esO\n"<U for opp<o•lll of .,ucb c~.a:,ge.. 60<h • appropd,u:.cd •"d uh app Y_ 1t to tho ber.cficul w,a fo ,m" • 
opJ>lLcorion obal l be. cpcn fo=• furni1hcd by tbc d•p.a«"""'c an• sh,ut , tb<Ough nonuse. oc /m, "';/ nght to the us• of YaCer -~U ••: 

st 

vu 
descri.be t.h• dght licens,,d, ctAi~-"• oe ~••n•~ .,i,;et, •• to be. cl=>ged tho ototc and he <>r~•~tare !"ch right• to such voter ;

0 
LI • Ion 

..,,d the cblmSCS "1>ich ar~ prcpoced, and sho\l be •«""'1'""1.ed by the Provided further t~gnn subJ«C to approp<iotioc Ul\dC< ~ - n~cec tc 
sutucory ruing foe u ;,,, tbi.o chopto< pcovido<l- Upcn .-c,:.e.ipt of sucb dep~r.,..;,t o: "'1C~ ac upon proper •how-iog befo.-.: the air u c •peer . 
•pplic.:t.ion it oho.U b• ch~ aucy o! the di:e.ctor of the dep&•~•t of •?PlttQtioo to be.,-J~;;:~ces- •t,aood 4Ad su£fi_cicnt rc,._.o~ct~:/E ': 
v~c•r ruoor;es to ex4l>c••• .... ..,, obcu.o -117 OQnS"'1t :eequrred by ye.us, the director f b u.oc •· ,ucb vate.r £or ,ut.h CQm f u. ••-
section 42-108, Idaho Code, ond I! ot.he.rvin proper to • ••n pco•~• :•'- •uthoriud to gn,, 

0 

t • dgp•r<••m>t of "•ter re>OUc<e<>$ 

0

. va CS) 
"°'k• e' "• F•,.••• cO••<• _ ....... ----h~. < -~ ,nww o< ''"• ;°' < ,:.::::•·- •< "'' -•~• "' .. .:• ,,!7" 
ccn~=~•----••""?•P~<:bed-=<l;'h"""~"•'°• ;-.--;-• • n<>t to exceed fi·,e (S) ad . •=•t, co ,u,h ~••es for • rind or 
.,-elr.:e-tbe-<:o""e,-vlrel'e-<h..-.'Ot~• "·•~•bei-e-=-""•..-pi>= -~~ shall b• ..ado be!ore th diuooal Ye&"-"· Application (or .,,po c _of 
ocb=noe-i-n--=rsy.:pcr-o£--g...,..,..n-ci1:=a•••o-nehi<>~e-c=ty i~ .;{~•:,::-. be furnished by the do c eod of the Hve (S) yoor period u o ex •nnon 
th• same '"""'OT u • licatio•• under ,action 42·203A. rdaho Codc. j'i;~ de,c.-ibe the right O P'~~rc..nt of vac~r re.sources •!>II !h n 

I f
0

""' to 
Such uoc ce ,boll advaoc thot onyo1>e vho ••••""" to protc>t th• pr o• -f.f'.lJt'- roquuted <Uld tho ..: " u:h •• Cx<OlUion o£ d...., tt: re.sw>< \ {ol~y 
p••°" clw>S• o!>•ll file ootico o[ p.-o:<,>ts vith t.be de~•cn,gnt u!thie •,{' • ;~ the n•totory fi~i •n: (or :ro,:h •••"•• and •h.•11 be ncco,: •, ••• 

10 

ten (10) d•y• o! the bat date of publi<Acion. Upon tht rece.ipt of &"}' -::~f f oh•ll be che due, a£ ~h ~~ - Upon the recoipt of •ueb >pplr"t" ~1 
pl"OtUC it sbaU be th• duty of the director 0£ the depo«10•nt of ;_ .:fa: co uui.n,, the ,...., de tr«tor o!. tho dopa,t.a>ent of ,,.Ce ca >O~ u 
u11ccr s:e"J01.11"c.es t.O lav-1!.•t ig;ac.e the "~ and to c:.onduc-t. • lu:uiring ... :=.::..,\ a! £o~i!Mcr.>•ec ~ to c="'.'""'•c=c-tv-bc-pabtiohcd-cn; rc,ou. cu 
ch<>«<>n.• Ho ,hall oho odvi•• tho v•teno&•t« of che diocr>ct io <>Mcb i -:-Jf '.;. ci-<=hoticn--wioh....;h ..-.ccb-ffl~•"'l'41'C"7•b¼±sb.cd-..o.i-:;"- ·•cc« 
,uch .._tu is uoed o1 che proposad cba.ngc aod the -•~•er sb•l.1 ½"<' • •' chc=-.,.-,,,oh-i,-p~pc/"7~he~•i>•--.,ccr-h<>.-l>e=-d.n -gc~•~ 
notify ,:be d.i,ecto< of the dcp<1rt""'nt of vote< ..-c•ou«cs o! bis rec.,._ ~¾• .. ri""i,.-the--.:o=ty ;°-/"""':' ··• ~ uca,;,,rper-~ecu,,1-....:«. -:-= 
c.cndotion on ,ho applic•cicn, and tl:c director of tho deportffloot of -=:-."?•! •· iD tbe some. l:llnna.- .: :v\ e no~••e o:. the appU,:.atio:, !or " " :C"•~ 
v,tcr resources shall not finally dctori:nn• tbe "ction oo the applier :;!,:f- :r. J:bc not,«:. ,i..1 full d 

1

••~

1

ons undo,: ,oetioo ~2 20)A Id h ~ion · · · · ,. i Y escr• ~ th • , • o ode 
ecl on f~r change until h! i,,,, , • .,...,.cd fToon such v•tctaAster bu r•~~ ~.;;j-;y,'· tequtsco.d and the ,uoon fo • • < r,a t, t~e oxuontm for ob, ch 

1 

• 
""'ndanon chore.of, "'1'l.cb .1ccl0t> ot tbe vote..,.,•«< .u.H be roce,ved""':,_,=-~ pe<0on desirint to objec r '"

th 

noo""c OJtd •lull •t .. tc ch , } 
""" c,,rusid9"1'd •• otbo< eviaoace. ; ',-,,; ~ . "'" to th• di,ector 0~ :~e the requested oxt "n•ion ,,,.

1 
•u1"ni ca• : ··~ 

Tho d.itector of cb• dop•:t...,_nt cf uat•r . «sou.cu •hall ~ ?#,,, \10) days of t.he hot dote o!' dT:""":'" of "ate< r""ource, vltbi.// 
oU th~ ev i.donre •n• •-•table ln.£•~•:•• AOd •"'?U •PP<••• ch• .~·"$' i"' 1t $h41t I>< the dut of ? h~uon. llpon ncoi.pt of • ,o • "" 
cbAnge io "1101.o, ne in pace , ot u.poo ,:.ood,uooa, p,ovided no cth., '· ;;-t,.t cesou«os to i.n,,ut igat~ d 

th

" d~••ctor of eba depuu:ioot 

0

~ t 

st 

votn rigbto 4« i,,juced thcub7, tbc c\>ont• dod oot conoticuc. aa::,.F'· ;t . ch.iptc< prouided . Th• /: coo

d

ucc be=i ng tbereO<> u ;~ ""~~~ 
nnl•<g""'""c in u.se o! ch• crii;iMl rigllt, and tb• cbooge h lo <•,. ~,_:.<· ' Ji· shall !icd !ro., tho ·• .;· •«or of chc dopart1eent of uace, res t •• 
loco.\ public i.ctu•"t •• d..Iind io ,eetino 42-20a, Ido'ho Code: e,:cope-•.-';r": 1 in!omatioo •~•il•b!o •~ •;~• pcueo~cd in .u,y huring 

0

,"";cu 
tho diee.ctor •ho.ll oot .llprro•c • du>•~• ~• :h~ utura of use hoac-'f. of ., •• .,, and ultoee i c opp:.,.• tupnc=~• tho_"'""'"' for ; u<:.h aon::: 
q,ic,.lou.-"1 ••" uhere ouch chaogo wuld •~s.inhc&otly_ affect th'"-~; ~ho _depa<tcent of .,3ttt ,:c :bo ••t,ofocuon of tho d;roccor o£ 
agd.eul<ur•l buc of tbe taco\ arcn• The-d=<"eeto.-,i,,,l:r-000-opp•••• -:. ;t;:~ u,p.,,red by gunting •• • t ~ou.ces . cb•.t. ocher eigbt • v ' ll 

O 

t,<, 
.,.ch-a-cl=>&.,-i.,...._,,tc..,...of-=r,-•f-..-,.occ~~-eb••5•·h4•7'•~Ti-·.:*~":i ••• o! tho ""'or ond x ::•;: of ume "(thlo vbich to ,;,.uao~ \be 
n~¼-f-bce<r.rtto• e..-ex<•P,,_.bcre-tb..-chsn~e-=-b•cl-,-to--th.-"0~5"••1-;):? grant one (1) •n.,.,iat1 f C, ( u .. •ppaanng (or irocb oonuse Ile 

-~ - ~"- H ~• d < • •~ •" °' •••~ _,., <•• ,me:; ' ••,• b "" •••-••< •' :..•; •• < .» >•": a <hl• ~••• " _,.;_ ,.-;: 
anoa ur •u •lulll not cou.t tut• •• enl a,eot <n ••• o! thL .;~ th•~ t«c:ioo the dlrecco :P u:cat!an .or ao extension o! tico ond 

or 

1

0.1t rl b< e·ieo thou b ..,,. acres =-· be uri ••cd il no ot~o'•- ~~ •ot tbo dote ,rneu tb• 0 , \ 

0 
• ~•p.uc"""1t of .,..,er cuou<ce ■ ,h ri: 

... car rigbu ore 1ured cbe.cebz - A copy of the approved oppl•c•••= .... ~•-- be{o,e suc:h due th;•d~ ,. • ...,. '" co be ce,-d. Si~ty (60) / ~ •~• ~u • •-" •• "" .,.., .... = • ••". • --•is'. .. · """ -• " •• .,,.,~:;~• :f "• ••••=" ., """ •=••:: 
"~•d upon receipt thereof to make th• change and the onpnal =•Cf,.:.,_.·.· ttrtL!u<l mil ,uti ng fonh t/ ·• addro~! of Ntoord • notice 

0 

nght shall be presumed co have been amended by TU••• of •uch ouch•,"'.':C~ .~-· be re.1romcd ,nd a form , 0 ~ dace en ,m1ch tbll use of ,,ate.r : Y 
ized change. In the event the director. of Che dep;><.-nt of. v•t•} ;f.~' vator right. lf tho ;,; '?"~t ng 

the 

ruu:cptioo o! th4L u.., of ••~• 

.... ,. ....... ~ ••• "" • ···~··· .... p -" -· • • .. -~• ·r'll' ~··· -· .... ,,, ... :.. · .:, -.. - ~- ,_ ~- ..... _; 
provided rn this secuon, he shall deny the •- and fo<"o•d :u,uc• 0 

, ... ~ right shall r ever< co Ch St4 • ,cc . for """=p:.oo o! uoe • b 
such action to the applicant by certified mail, vbi<:.h decision oMll~·;;:,i- ,. •• pro,idod in this ,.,,;; 0 •~ 

311d 

og._.n be ""bjoct co apprapr:-i•c'~~ 
be subject to judicial revie~ as hereafter provided. , ~·,'. ' ~• of ,..,,, co<O•«•• dee: · . 

th

e ., • .,,, tho diceccor o! t he d.,p; t.'. 
(2) All rights to the use of "ater acqufre.d uo.de• this ,:.hapter •~t{'11 · \ u,~hln ~hicl! to ,e ■...., ...,t .. ell.a a pcopose4 exceno-ion nf ti 

other,.,ise shall be lost and forfeited by a failure for the term •• 0;/£' _'. P«>vi.ded in t:_hl~ ,octicn ;:• ,::."t~ "
4

to.r rigll~ st,.,l.l not be ~ppro·:od. : :.f, dt:ny ,..,e and Cor:-,ord notic& of ouch 

!;\~· 
-~~, 
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action co the applicant by certifio.d ::iail, vbich decision sh.all ~ 
subject to judicial revic,_, as hereafter provided. 

(3) AI:ay per!lon or peT-'SO-O.s feeling themselves az.g.C"ieved by t be. 
determination of the d• pa::rtmcnc of Y"l!te.r ruources in 11pproving or 
:-a.jeccin& .1J\ :1:·pplic.ad.on to ch.a..nge: the: poin; o.! d..h·c·ui.on, pl •c:c 
period of u&:·c. or oacure of use of vatcr unde.r an 1!:$t.abl ishad i.-ighc 0 : 

.an 4Pp.licati00 fer a.:,, cxte.Mi.o:ii of cicia vith:rt vbich to cuwu. the c.se 
of v.iter a., providM io tbi ■ 1ection, may, ii a ~tC-$t: vu !il<td ,Uld 

a l'uurinz, bald tbe·i-con, u:nk ju.dleial rt.'liev pur .,-u.snc co &-cc.tion 
42-17O1.A("-}, Idaho Code. I£ no prote$C v.u filed a.r:id no b.eatlng held 
the .applica.nc: uy t"equ.c.st .1, M.~d ng punu.att:: to sect.ion '-2-1701.A(J)' 
"Id4ho Code:, f'or t.he pu.rpc$C o·E conte.3'ti.ni the .tct:ian o.E tbt: diC"e&:ta~ 
:11nd may seek judicial revier,;, of the final order of the director 
(olloving t:be hearing pursuant to section 42-1701A(4), Idaho Code. 

SECTION 6. That Sections 42-240 and 42-311, Idaho Code, be, and 
the same are hereby re.pealed. 

SECTION 7 ~ That Chapter 3, Title 42, Idaho Code, be, and tbe same 
is hereby a.mended by the addition thereto of a YEW SECTION, co be 
knovn and designated as Section 42-311, Idabo Code, and to read ;1 

follows: 

42-311. CANCELLATION OF PERMIT - GROUNDS -- HEARING -- PEEUi'I'ITEE ,.~;;:>.: 
DEFINED. (1) If the director of the department of ~ater :se,-ource.s: _.;:~:,::_ · 
finds, on tbe basis of .available information at any cime afte"t" ";J~;fi· 
permit. is issued but prior to license, thac. cbe permittee has gilful\ y,:..q_ 
and intent:ionally failed to comply with any of the conditions in t be ~: .-~ 
pennit, then the director of the depa."t"tment of .tater resources My ·:;·~,
issue (a) an oT"de"t" to show cause before the director of the deo.:sr-t=eii:t~"~
or the director's desigriee oo or before a date therein set; 1.·bicb ~~'l 
shall be not le.ss than thirty (30) days frocn the date of service._, vity . ~;,.:;-_~ 
'the director of the department should not cancel said pe-cmi t 4!1:d~.~! 
declare the Ya.ter subject to appropriation.; or (b) an order di-ceccili:g~~"":.~'
the permittee. to cease and desist the activi ty or activities .allcie,;:s~~ 
t:o be io violation of the conditions of the permit. A cease aod. cle.sin_ .. -'!.

order may direct compliance ..... it.b the permit forthwith o-r may pccnd,dC 
for a time schedule to bring the permittee into C.omplianc:e gith thi ., 

......... ~---=-.-:: 
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i.ssued a v.ater right pennit .. 

S£CTJ0JI ~- Th.oc tb4pte< 3·, Title 42, l ,W,o Coda, · te, and th , .,.,, 
i1 b<treby -nded by tlte <U!dltion thereto of HEV SECTlO!IS, co be la!o"° 
and doiznued •• Seccio~ 42-3.50, 42-351 ond 42-352, I.S..bo Code, •od to t'e.ad .u .follovr;: 

"Z-350. R!VOCATIO!I OF Ucei,s~ - G!IOUlll)s -- 11£AJUNC - I.IC&BoP.: 
DEF'INED. Cl) If the dfre<cor of tho dep•-r<=cnc of ,;,ater resource, 
findo , on tho b~•h e! •v•il.ble infoni..tioo •• any tic,, •ico·r • li
ce.ota u iuu~d, tbot tho Ii coru.ao ~ .. ., ceooftd co put clie "• t4'r co o 

· beneficial u .. fo: • period of five (S) concinuou, yoo« Or t!>o t. tho 
lice,uo,, bu vilflally ond in<onti<>ll4Uy fail•d co <"ll>ply vich •ny of 
tho co11di •ion, la <he licon,e, thnn :ho di.-ector of the depa.rtoent of 
~tee rcs:ourc:e:s lk)' is;ue (A} An Ot'"d.cr co S:hov ~u..so hc:Eocu.. the. d.i1"1 11t.c
cor of <he dop.art"""'t oc th di <•<tor ' • do$igoco on or be(on • 4to 
ohoroia •et, <ohicb •ball II,, noc lost t h•n thiny (30) d•r• free, tru, 
d.o<e o! servi ce, "l>y cbe director of Cite dop.,r::.ioenc • hould not '""""-• 
.. ,d Lico:,u 4o.d. d"-clcra tbe "•.r.e,- subject to appeopdation; or (b) on 
ord« dfreceint c.~e licensee co ceo.., ood desi,c the act l vicy or 
oct.i?itje, al l•a•d co ht .fo vlohcion of tbe «>ndicion, of tbe· li
cense. A c.c.iat: a..,d dtt5iot order .tc.a:, 'Cic-ect· coc::zp? i.-c:u:11! 11:itb tho liceu;;;a 
Co,eh.,icb o, Ny provide for • t i 11c ltl:odu1o co brioa tho Uc•n•c.e 
into r:ompl i.ancc with cbo coodft.ioni of cha 1 iccns~ . 

(2) Any order co oho,, =•• oe orde, ca ceue ,r.u doo ioc •h•ll 
conc•io • •t•<cc,,oc al !indi.og~ o( foot JUld of coneluoioa, of l•v <hot 
pcovlde • f•ctu.aJ -IIZld losal bulo !or che ordnr of. tho di=cor o! die .... d~p.nt'tr::ctlt oE ,.,.~t:er rc:11our-c:e"- .. 

(J> The dirc.ctor of the depn..,.,oc of "e.ter ruour, .. sh411. sorve 
Co«h.,.i ch, in •ccordonc.c "kb the rule., for ••,..,fr• of • su""""•• ••d 
COlop lo.iat io the Idaho rule, of ci vil. procedure, • cc«ifi•d copy of ey .s ocb or::der: on tbe 1.ic:e-n:a.i:. 

(6.) The licen,eo •h.1U have. ,i ~ight ~• • n cdminht,och-e ltea..-lnt 
be.for~ the dep.,«oane .u,d co judicial re,,..,, "1.1 o• pcovl.ded :c ·uctioa 42-17D lA, ld.ah.o COd,e . 

conditions of the permit. '"'"~"'1 
(2) My order to show cs.use or order to cease and desist &h.S.l~i 

contain a statement of findings of fac:t and of conc:lusions of la:'-' t:b-t.~--~~ 
provide a fa.ctual and legal basis for the order of the: director of th~: .. • .. 
department of water resources. ~!~ 

(S) I£ ch., dicootor of che dcl"'rt..,nc o( vu...- re<ouccc., b..>s 
iuced "" ocdcr to shou <:,tu•c why tbc dl r•otor should noc n,•ol<e • li

' •-•• tbQ l icen~ee "'4J', vithin t"Clnty--one (21) day, from cbe act~ <>£ 
nrvice of tho oedee, notify the dir•ctor in v..-i,fog o! t he in«nt cf 
the l.ic.,,,.,., to '"''"• tbe ,ight co ~o M,ninbtr•tive hearing be.! o.-c 
<ho dcpart,oe.oc or.cl ta !ilc 1 <Olllplal nc in tba oliotrlct court for • 
flcterainatimi of the v4 lidi ,y of tho licenoe. The coc,plai nc •ball -=• 
tbe director of tho deP4n~onc ~ ">ter resource, •• • do.ftnd:inc ••• 
•tall be tiled eich"r in thc couny ~h1tre cbt poioc of di,,..r,ioo <>r 
tho ?l•cc of ••• und<>r cbe Ucenoe u loco.Ced . or :n tbe county "hero 

(3) The director of the department of gater resources shall seT!.-:.:,,°f'-: 
forthwith, in accordance vith the rules for $ervice of .a summoas a1'1~4'-~~ 
complaint in the Idaho "t"ules of civil pr.ocedure, .a. certified copy ~- S:~1 
any such order on the permit tee. · . .. r!, 

(4) The permittee shall have a right to an administ-rative.t.Hd~t5::a,:-✓.
before the department and to judicial review, all as: provided J.~ : 

section 42-1701A, Idaho Code. -~l .. 
(5) 'lbe term "perroittee, 11 as used in chis chapt-tt, i,nc:luie.s th~f -~ 

heirs, successors, or assigns of the person t:o ~hom tha dnp,a.rC!ft'eD_:",~/~ 

11·-~· 

;:: tbe director issuod t he order to •ho~ cou,c . 71<e coa,ploio, shall be 
· fijc4 vi ;bio forty-tvo ('2) days of the dot e of • •rvice cf the orde, to sho" c.t.u.,:e by cha ?tit•ector. 

(6) T:l,o te..-.. "lice,,••••" a, u,ed : n tbi ~ cbApter, i nc l ode; the 
l>efrs, successora, or usisns of t he ~•<en co vhac the ••p,trt10Cnc _: it"sue.d a 1'.1:C..e.:r- --ri.gbc licen :ue. 
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_ W..n:!i _ C!!ASE AllD DESlST 
42-351. !Ll,E(:&, OtV~SlOli OR. US:. 0; de erc.QCnt. o£ vattt". rt.S~UTCU 

in carrying ant a ~ater rights enforcement program. 

ER.S (l) !.f tha- dut:cc.or ~f th • P that. A pa:r~oa :11 di..1,,--er:• 
SECTION 10. 'Ih4C Section 42-1805, Idaho Code, be, and che same is 

hereby amended to re.,;rid a.s follows: 
0~ · the l).kSi.s o! ;,.va_il•ble ~n(on\8tfion , ground ..,at.er sovn:c 

i"t '\11..te.r h'o:it. • 11,11.cu; _ '- lid v4-cer ~ight ta do :liiO or u 1111 P? . _ ng .. ::.- l•. 42-180.S. AOOlTlOliAL Dunes. tn .:i,ddttion to cz::hor dudes pr~ fl.nd..s., on - - ..t -:,_ c,_ac.c:ou-r=:.e or com • . lyi ."I,-;•' 
1.'1..tbouc uvi'os obca1.:ttd _a.bvo b condtcloo.1 of a. vn;l.id va:tcY-. rigl:n., ::'~ '"' acribed by lav, th~ d..it"t.Ctor of t.he dcpa.rtu;ent. o! ~.1ter rc.Bogrcu 
vate:r uot in.c0Mocm.rt1.~~..,.tut ;CJ11.CnC of ~tet' retou:-~~ cay 155u~ ~ .•·:~ : .shall ha-v~ t he !ollo~ttog pove::-s ~d dutie.s : • . . 
then t.he dirt:ctot' of ... be ~a.,e. IJl.d d.e.r=-1.llt cbe: a.cu,nc:7 Ot" •~t "_:'"l -'.~ -~ ,,. (t ) To rcprt5enc the sta.t:e in all m.mct«!!";il pe.rt;"1.=.n1..a.g to .10it-e:-r-
otde::c dir(!.cci.n,z tbc .. pu!o.c. t? c r appti.cable tau or of a.ny_ r::n.st.~ag .. j: -... ~ •t.a ce ,1.ad i.ritC~tioo..il "'ace.r dgh.u iif£e.cti.ug Id,3ho 1JQ:Ce.r c-esou-rce.i 
t.ic, tllegr.d c:o be 1.n <Vto"l.•~1.~.:i,t o·t'.dur $)' di.rt-ct. co=.pl ~:nce ~ th :1·~~ t "m! to coopert1te_ vit:h al.1 Qgcndcs,. nov -t:x:i ,tiog or hettaftec- to be 
~tor Tig.bC - A ce~5a. Jul e,::i1tc:i.n£ vr.tc?' right. oc- =ay rco·.-i • ~ t i.c:111! _:,(: . ~ foroc.d! w-itbJn cbe suet: or ,.,.;__i:hin o~ur ju,U-d.ict~On:!., in m.1ttecs 

4pp1,.i.c:•blc. l.~" an4 ,u.t:.b @Y , t:icins int.o co::tplia.nce: V1- th ~ppl.icabte "3- .. o.;,__ .. a(fecc1.ag t..be devclo~t of the ~ctt re$our:ce:s of tbu tt.ete -
schcd.ule to bti:n; t~e. ?'-,:~all 5 

.ae lg.ht. _ " \l,~ (2) To pn:pa.r4! • ptCti1!11C a:nl! coctiuuing. iov~i:,.toey of t.hc v.iccr-
l,11,v and uit:h any ~1,Gti.t'I.Z vac.e~ ~es~st sb:All contain 4 111 ic4 t;CJ:K-.!' -~ o ... ':;:: ·•. , ca-~oucces cf tb,i, ~Uta, a:.ce. l"' C-ain OrC!ant a1Jd c:i.ct.bod11 of ccn:so~in.it A.ad 

(2) A:iy ot"de:t> co ceuo. ~ :oa.s 0 , l.a._v Oat. pi:ovide • f 4c':"a _ and -::~ :,. 11upoutia.s icbcs;e l.'ltld d!!.t.e\"i::iinr. ~-" a.ccu:r:ctly as pot.i.ib\e tbQ: mo~t 
fir.d~r.g-$ of f•c.c .:uid 0£ c~c~::,.. db-ec~e>t. or tbe: dt:pa-ct.a~t. o:- v~to~ .• ~ •~ :"; affe-cci.vo =cons b:r vbiich t.hc,r;e V41ttrr rc•ou-rc:a:,; IM.)" be. appl ied for the 
\.15.gal ba-,i, for t:he ocdac- 0 ~~; ~ bcqe(ic of' t he people. of this !.Cate .. 
,:-,n~Q\JltCl!S • ~ d.l!I ,11,rownt o.f weer re.•o\J.T-;:e.$ --'ball s •rv• ,-i.._nl(';, ~- (3) To conduct. !l"Urveys, ce.s-t.s, invuti.Slltiona-, re.r.e.u:c.h, eJU.al.-

(3) no di :-ct;;::toc o. t.he._thP the "CtJle• fo-r sc.cvice 0 ~ ! :1~n• ~"d •~~~- -: -: .natio:11, ttodias . and ut.i.c.ttes of cost rclatitig to av.aibbi.li.cy of 
fOl"'f.hv i.tb , in ac.~o-rclaAc~ Vl. f civil pt'oced\Jr~~ .fl ca_rnh,ed :o:y ,of -~--~.'~ •"" unappcopri.~te:d va.t:er, effective. ,ue: cf W:st.ing supply, c;on::.er-v,aiti on 
comp\:ai.nt. in tl\e Id.tho ru- ,e..s O 

_ Ule subject o.f tho c.e.ase. an csut ·.· • · "'i !lto·r:1.gc. di.5tribuc-i,o;, and use of vA t ft-r .. 
any such oe-dcr on t-bc pe:i-.soo • d ~ .i-: · ~ (A) lo pcop•n·e. 3n.d c.ompile. infcinq.t::ion ouJ.d d.1.ca 0bu.incC and c:ci 
ci,=do.c - . _ h bjacc of che c:c.a-,.e •nd o~_.u,s:t o r ~c _;; ~;:,~~t'·-' c.alt.c t.he .s~c •"•i1A'bi• c.o inu:-estcd 1ndividu.als or agencie; .. 

(4) ".tbC pc~soo. \lh.O ♦ f ~rn1:u:--L'lti--1t! b.e.a..ring ~fore ~be. de,p$r:::.~ ~.-~<~."&f,l'- (S) To r:0ope~-.1~e _ '-"l t.b ai:i.d ~ootdinato: ac.tiri.c~e, '-"1.cb tbo 1rdmin t.s-
s.ho.U bAvt. G nzht _ co £n ~ ovif! e-d. i n ~e.ction '-2 not.A, ~v.:. -, tc-..ator o.£ t;be d:iV1.-s1.oo of anv"t.Tonoc-at.al prot~c.t,a-n of the de.p,utmc:nc: 
at1d to judici..d re.v.:..ev, a.l 11,i; pr ,• -(:.,,i,"[.i', ·. of beatci) Uld 'Wt\l.fa rc lllf such "cti.vit!.cs ,rel.at-a, to ch~ !uni::tion.s of 
Code- • ":.:h' .. . · .: e.ither or both depat"tJIIOacs c.oncc-rning .tater q~ticy . Such coc,pec&tioc 

S (l) My pttc•cn who wilfully v1.ol&tc~:''j ~~~ Sc. , and coordinadon Sib.all ,pecifici:lllly caqtJirA th~t: 
6.2-3S.2.. ctVI~ 2DiAL~E • -ed u.r,de-1"' chapter 3, Licl,e '-2, Idt1bo e';·:_;~1-· :.. (4) lhe d.ireccor me.et ,lt le·:.st qu.,_rce:rl.y v it.b :.he a.dma.istrac.o:-

c..e.as:e ood. de•••• ord~ usu d on ·•b•< penoo •ball bo sul>je<:t ~°;1 7.-; /:.J;"',1 J and b.i, noff co di n,.,,, "•••• ~u.lit;y pcog.,.,. • • ~ e.cpy ol th~ 
,2fte~ the p.'IIIC hu bc,en served one hundre.d do\la"C", ($100) !:or e~~l S.:.L~ t,.: miuute.s oC ~uch m~·eting sh.ul be tr,.uumitted to c.be govnmo't'. 
ci,•il pan.alty :iot to e,xce.e nd- desist ord..c.c i.n vhieh eb.e t e of,..~f~'. • (b) Ihe. di.rector tro1-casiait to thc a.dclntr-tracor, rep.ore-, od 
folloi,,in& aarvice: of the. ee.:zr..sc .o.. rs

4 
nia. d.ic-cetor of tbe. 4:'P4t~1

·n:;; t&~iJz-~· -~ in.forutioa p't'oparl:d by him pc::t.a:.aiog to van-r qucli ty progr•ms, 
divt!TSicir.i o-r: use of v:t~h~c::thorlt-y to fi.le ac a..cuo:,_i~nc t""'il~~;H nd propo::iod rulu ,and i:-eguhtioa..t pet"toioiat CJJ o,itu·r qu.a.li.c.y 
•.ta_ter t>eiource~ ~h~l ha e t: to impose, a 5 i;e.ss and rc:co-vc.r ~~+:.:.: . · p:tog:ram£. . . . . 
11.ppropriot:• di4t.nct co,u: d t"~ -:i • • Cc:) "tb,e. d.,recco-r :-.hall rn.t1c:.II'!. 3v;,ul-ab1c co the =adm.tnl.~t_-:-,a.:tor ■ nd 

,nn.a.lt:ies. Uected by tbe director of t~e d ':!.a t1ii';;._,- -~ th.e aWnistr.ator :ihall make. a...,;1ilabla. t.o che. ditector all noticu 
P (2) A.\.t c.t-,,iL pe.nalde!i'-dco chis section shall be depo~1.te

42
: 1,,8"t:.t"-..;; (,. of beuing.!11 ?:11-lacimg to che: ycawts• t ion of t'"UlU and r-egu·lo cioat:1 

:c:itfl'\t oE ~attt res.oa:rce.s u.n er ,a.ec.ount established by secci.oo ~~ ':; • -rch.t:ia:g to 1,14ce:c qi:i.alitt, vuce d.Ucharge p¢.nilts, &nd str:c..111:1 
5,tate ..rat.er r-i__gti.ics en!orcemc:at ?~ -1 ~ eh.mnc:1 altier.ac:inn, u e;ueh directly Jlf!ect 1,1'.Q.ter qualit.y, ;:,rid 
Idaho Code. _ d. th~ ·-•~ ~ aotice:s 0£ any o t:lior huricgs .v:d au!:ci.np ~hich r-a_late to vace-r" 

17 Title 42, IdAh.O Codo j be. ~n c:o ?f'~ f'< q_u-Q.lity. 
SECTION 9. l'fb4t. Chayce:r ~d non thecet.o C".f a MDI SE.Ct'IO 'ud i ~ · (6) To porfona a&::uni•tracive- dutiq1 4J1d s·uch oc:hec (unction• a t. 

same is hereby ,1.mcndBd by the a. 1. 42_1778, ld.ebo Code , 111di to c ·~~ ~ ·- ~ tho bo.:iird IIC4Y fr·~ t.it:it:J to time as!:lign to th~ d i t"cctor t.o aoab l e tlte 
knD~ ,3nd designated 85 Secc1.oo . ~~(;. i}: &o:a.d. to c.arry out it, pover s .ui.d duti~ . • 
folloQs: rigt:.ClS-t\ .... -'. _ {7) ~f:::u· notice , ta s :iu. pe:nd tl!c l.lJSWLn c.e_ or £urthc.l' :,cc.ton on 

ENFORCEMENT ACCOUNT• (1) _The ~ace~ a&CJl\,~ '\ permit-a or .appliatioo.s as- ne.cesury to pcote.cL t.xi.st.i.n,: vcne.d vat.ea:· 
42-1778. WATER RI~ITTS b reated and established 1 n t e ~- ~ r i.ght..1 or to e.ntrJ'rt c.o:,ptiance: -:;,ith che p·i:-ovhi01),s of cl:'.:lpta:- 2, titlci 

enforcement account 15 he-re. y c account •i:~ •-- .: · J2. ,. thbo Code, or to p-,;cvc.iit violad.on of ciUli=:uca fio.., provi$..lons of 
asset fund. . h ter eights enforeement. nda.d ~ i:' tho stace ~c-r ph.a . 

{2) A.ll moneys in t e. :ad and made available unt1.\ expee,5cUcce#.; ••· (8) To pt'O,:U.lgace1 adopt, aiodi.!y, ttpeal A!ld c:niorce rules &Dd. 
ese-rved set aside, app-ro~ri.a e f the departrtumt of \later t" '"·';' -:ay be , direc.tl!.d 'oy the d.1.rector o t. 
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implem.enting or effect1.1ating the powers and dut.ies 

·uc:ti on. .!. o 
son f~CI 

~ nnbQtion 
:u-l::tr::1.ti'-" 

ofi::Av. 

Apprcrved April 3, 1986. 

CHAPTER 314 
(ll-B. ~o. 509, As Amended) 

AN ACT --.•-:""° 
RELATING TO SANITARY REGULATIONS FOR PUBLIC EATING PLACES; AlfEIIOJ~(;! 

SECTION 39-1611, IDAHO CODE, TO STaIKE REFERENCES TO INDJVIliiJ~~- , 
CLEAN TOWELS AND TO AUTHORIZE OTHER SANITARY DRYING DEVICES; ~ ," • 
AKENDISG SECTION 39-1612, IDAHO CODE, TO STRIKE REFERENCES 'TQ 
CUSPIOORS AND REQUIREMENTS FOR POSTING OF NOTICES. •: 

Be le Enacted by t.b.e Legislature of the State of Idaho: 

SECTION L. That Section 39-1611, Idaho Code, be,. and the 
hereby amended to read as follo'-'S: ' -.. . r .. 4;:~ 

39-1611. SLEF:PIRG II! COOK ROOK PROIIIBITE'D -- WASHING FACIU~ 
AND R..EQUIREME:NTS -- COMMON TOWEL PB.OHIBITED. No persoa shall .dtep~ .p· 
any 't'Oom W'b.ere food is prepared, or cooked. No person in_ any vt,7 c•
nected Yith the handling, cooking, prepariug or serving of .food in 
kitchen or eating place, shall engaee at .... ark following a visi't c 
toilet room "1itbout first thoroughly cleansing: his or her 'h 
Conveniently located washing facilities, incl uding hot and 
nittniD,&: v..,ter, soap and i-ndivi-6ad· clean tow-el s or ocbcr UQi. 
c!J;yin( d0:vicc.1, !!hdl be provided in all :such eating pl.n.c1.s. The 
cf 11 co.m:nca tow-cl i.s pC'ohibited-

SECTIOH 2- That Sect.ion 39-1612 1 Idaho Code, be, and the • 
hereby aoended to read as follo;J'S: 

' .-,;, 
39-1612. SllSPfB0R5---SHOKING, CHEIIING, AND SPITIING --f;9 ~ 

£0-:::11ido-n--cf-:::r..-per.-ioa,i-~te:ricd·-..,.bcH---he---p't'.'aTi-d.icd-fo-rt:h-ie--<115:
empitr7c:cs-Jd'ld-~c---pub-u'c-;--:1nd --c!:en:-:;b.:t-~be--c¼-cane.d-d:si-l-·_Jj', 
employ~e or oi:.hec- person shall spit or-discharge any subn•?~~-j 
the mouth or nose DD the floor or '1alls of the \ti tche11 or .ta7 ~ 
roo:n of an eating place. '.The smoking, snuf fing or c.he~ ing of co· 
is -prohibited iD any part of aJJ..Y eating place, except ch.at 
will be peTIDi tted in e:bc--to i¼e:~oir-rc·,:t--rc;t0m~d-i--:r-t:he 
r 1:1o:n-01-:be-p"'b~cntt7 d.e,ig•naced :IQ:,,ic.in15 IIC't!a(I.. P1::~~t:T-~~,-T 
bc -po:rt-c.d--m-eTcry~t:':fttr.Phcc-focb-i:C:di:nran-,-pC"t",-i:~co-.s-pr-- -

c. 315 '86 
IDAHO SESSION LAWS 
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&II ACT 
-REI.ATrNc ro X0mR !'llfl,s T>\XfS; AH!~'Dl!IC S•CTION 0-240! , ID,\1/o CODE, 

IO ?i!OVfOE A DEl'l!ll:rlOH OF l«l'nlR f'UELS; A!!El/DIIIC C!!A?TES 24, Ttn.t 
63, TDA!IO CODE, SY Tl!E ADDITION OP ;. HE!, SSCTIOll 63-2442A, IDA!!O 
cone, ro 2iov1oe ux CO!Oflssros AllTaoun ro EJm:a. 111ro rni:asl'ATe 
-ICll~rs mR THE: :Nl'ORC£!rel.T /Ill!) I.OlflH!Stl!AT:ION or IIOIOR· f'W:LS TA.~ES . 

Be It .Enacted by the Legislature of the St.ate of Idaho: 

SEC7IOS L That Section 63-2401, Idaho Code, be, and the same is hereby .i=ended co read as folloc.,s: 

63-2401. .b£fTN'1TTONs. ~.s--a-:u::d- b l n thi;- r.:h11 pte.r: 

(I) "Ai~cr•Ct ""Bin• f nd" ""'""• .;;y $ObRonce, tho pri"'-r;- ••e 
o! ~ .ich i.111 fu.U fo:- c·he p!"Opu.Llion of ai.r-.::.r-a Ct. 

(2) "Bondn ~t: 

(4) A •ur~y !>ond , ia ,.,, amount required by tbh· cb.,p,._., du!7 
""•cutcd by • ••••ty «>r.apooy 1:can•lld and ••tbori-..od to do bu.i
•••• la tbio St•te ccod!tioned upoo faithfal por.'0""'1noe of ,1\l 
requlr~oc, 0£ tbh chapcc., , includine tho p.&yc,o,, t o! oL! CA><,., 
;,enol t.ioo ..,,d otl,ar obUgotioos ori:ii03 c>ul of the pr<>vi•i on~ of this c.h.-p c: o~ ; oe 

Cb) A dcpooit " ith the co=,,,io•ion by any person rcquind co be 
ll cen1ed pur,u.,n t to tbis chapter "<Ider ••~ ••d condition, •• 

. the co"""'-"•ion "•Y proscril>o1 o! a llka •mou:it of ! ""fut rooocy a( 
,fi: •~~ Uoited Sc,,e,,. or bonds or ocb~r obtigacl.oos oE che tln.i«d 
; Stotos, tho Hate of fd•ho, oc any couocy of t1,o 1<uc . 
1 Cl) "B.,lk stocaec took" ""'••$ ,. t..<n~ viu, ,. upoci ty of <Ht;r-
'Civo (SSJ go.Hou ••p•cicy or "'°'" vhi cb maet, an.7 of the f ollouing i::ic.t.TiA! 

(,:) Tt u physicaUy •:t•c~cd to th <1141 p:opa,cy of • purchonc 
of srecie..l "!vet, vbic.h -ere< d.clhrc.r-•d l.nt:o the C:ank. 
(b) rt io pri,..c ity used to store speciot luet. "lii<:h .,.. •••d by 
tho purchue, Of the spec,,L foe!.- f"ar !'UCJ>•••• other t"4n propell i:ig ,1 mctot" ,...ehi.c:le. on • hi.a.?n,.,;y. 

(4) "Ccnnuci.i moto r bo•t" roean, any boat, cqu:ippod vltJ, ~ 
'aoto,, ubich is vholly oc P•ecly Used lo • P<oflt-,,,,l<i Qg enterprioe •~ 
tin .,, .eotorp,i,o condueted vith tlle iotent of '"'lung • pro[ic . 
· (5) "Ca=.l,,ion" .,.-"•• the •nto • ._. c"""'1 •1loa of the Hate of ld.oho. 

I, I~) "Dlstribucor" "••ns ""Y peooo "ho ,..,,,,; • ., s•••lino and/or l),ii-( :-a~c: .fuel in c:.hb su~. 
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Forty-eighth Legislature 

LEGISLATURE OF THE STATE OF IDAHO 

IN THE HOUSE OF REPRESENTATIVES 

HOUSE BI·LL NO. 369 

Second Regulor Session - 1986 

BY RESOURCES AND CONSERVATION COMMITTEE 

AN ACT 
RELATING TO ADMINISTRATION OF WATER RIGHTS; AMENDING SECTION 42-108, IDAHO 

CODE, TO PROVIDE THAT ANY PERMANENT CHANGE IN PERIOD OR NATURE OF USE FOR 
A QUANTITY OF WATER GREATER THAN FIFTY CFS OR FOR A STORAGE VOLUME GREATER 
THAN FIVE THOUSAND ACRE FEET SHALL REQUIRE THE APPROVAL OF THE LEGISLATURE 
EXCEPT THAT ANY TEMPORARY CHANGE WITHIN THE STATE OF IDAHO FOR A PERIOD OF 
LESS THAN THREE YEARS MAY BE APPROVED BY THE DIRECTOR OF THE DEPARTMENT OF 
WATER RESOURCES WITHOUT LEGISLATIVE APPROVAL; AMENDING SECTION 42-201, 
IDAHO CODE, TO PROHIBIT ILLEGAL APPLICATION AND USE OF PUBLIC WATERS; 
AMENDING SECTION 42-204, IDAHO CODE, TO PROVIDE FOR EXTENSIONS BY THE 
DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES FOR COMPLETION OF WORKS AND 
APPLICATION OF THE WATER TO FULL BENEFICIAL USE UNDER CERTAIN PERMITS AND 
TO DELETE ARCHAIC LANGUAGE; AMENDING SECTION 42-221, IDAHO CODE, TO PRO
VIDE A FEE FOR RECEIPT OF ALL NOTICES OF APPLICATION WITHIN A DESIGNATED 
AREA; AMENDING SECTION 42-222, IDAHO CODE, T.0 PROVIDE NOTICE OF A PROPOSED 
CHANGE IN WATER USE, TO PROVIDE CONDITIONS FOR TRANSFER OF THE RIGHT TO 
STORED WATER FOR IRRIGATION PURPOSES, TO DELETE LANGUAGE RELATING TO 
CHANGE OF NATURE OF USE OF A WATER RIGHT AND TO PROVIDE NOTICE OF AN 
APPLICATION FOR AN EXTENSION; REPEALING SECTIONS 42-240 AND 42-311, IDAHO 
CODE; AMENDING CHAPTER 3, TITLE 42, IDAHO CODE, BY l'HE ADDITION OF A NEW 
SECTION 42-311, IDAHO CODE, TO PROVIDE THE DIRECTOR OF THE DEPARTMENT OF 
WATER RESOURCES THE AUTHORITY TO ISSUE ORDERS PRIOR TO LICENSURE, TO PRO
VIDE GROUNDS FOR THE ORDER, TO PROVIDE THAT THE ORDER BE SERVED, TO PRO
VIDE FOR A HEARING, TO PROVIDE FOR JUDICIAL REVIEW AND TO DEFINE PERMIT
TEE; AMENDING CHAPTER 3, TITLE 42, IDAHO CODE, BY THE ADDITION OF NEW SEC-

. TIONS 42-350, 42-351 AND 42-352, IDAHO CODE, TO PROVIDE THE DIRECTOR OF 
THE DEPARTMENT OF WATER RESOURCES THE AUTHORITY TO ISSUE ORDERS AFTER 
LICENSURE, TO PROVIDE GROUNDS, TO PROVIDE THAT THE ORDER BE SERVED, TO 
PROVIDE FOR A HEARING AND JUDICIAL REVIEW, TO DEFINE LICENSEE, TO PROVIDE 
THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES AUTHORITY TO ISSUE 
ORDERS FOR ILLEGAL DIVERSION OR USE OF WATER, TO PROVIDE GROUNDS, TO PRO
VIDE THAT THE ORDER BE SERVED, TO PROVIDE FOR A HEARING AND JUDICIAL 
REVIEW AND TO PROVIDE CIVIL PENALTIES; AMENDING CHAPTER 17, TITLE 42, 
IDAHO CODE, BY THE ADDITION OF A NEW SECTION 42-1778, IDAHO CODE, TO 
CREATE THE WATER RIGHTS ENFORCEMENT ACCOUNT IN THE AGENCY ASSET FUND; AND 
AMENDING SECTION 42-1805, IDAHO CODE, TO PROVIDE THAT THE DIRECTOR OF THE 
DEPARTMENT OF WATER RESOURCES SHALL HAVE THE POWER AND DUTY TO SEEK AN 
INJUNCTION OR RESTRAINING ORDER PERTAINING TO CERTAIN VIOLATIONS OR 
ATTEMPTED VIOLATIONS REGARDING WATER LAW. 

Be It Enacted by the LegiBlature of the State of Idaho! 

SECTION l. That Section 42-108, Idaho Code, be, and the Bame is hereby 
amended to read as follows: 

42-108 • . CHANGE IN POINT OF DIVERSION, PLACE OF USE, PERIOD OF USE, OR 
NATURE OF USE -- APPLICATION OF ACT. The person entitled to the use of water 
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or owning any land to which water has been made appurtenant either by a decree A 
of the court or under the provisions of the constitution and statutes of this 19 
state, may change _the point of diversion, period of use, or nature of use, 
and/or may voluntarily abandon the use of such water in whole or in part on 
the land which is receiving the benefit of the same and transfer the same to 
other lands, if the water rights of others are not injured by such change in 
point of diversion, place of use, period of use, or nature of use, provided; 
if the right to the use of such water, or the use of the diversion works or 
irrigation system is represented by shares of stock in a corporation or if 
such works or system is owned and/or managed by an irrigation district, no 
change in the point of diversion, place of use, period of use, or nature of 
use of such water shall be made or allowed without the consent of such corpo
ration or irrigation districtt--pro~%ded1--any~ permanent or temporary 
change in period or nature of use in ot out-of-state for a quant ity greater 
than fifty (50) cfs or for a storage volume greater than five thousand (5,000) 
acre-feet shall require the approval of the legislatureT-Any-lea~e, except 
that any temporary change within the state of Idaho for a term period of less 
than th ree (3) yea·rs may be approved by the director without legislative 
approval. 

Any person desiring to make such change of point of diversion, place of 
use, period of use, or nature of use of water shall make application for 
change with the department of water resources under the provisions of section 
42-222, Idaho Code. After the effective date of this act, no person shall be 
authorized to change the period of use or nature of use, point of diversion or 
place of use of water unless he has first applied for and received approval. of 
the department of water resources under the provisions of section 42-222, 
Idaho Code. 

28 SECTION 2. That Section 42-201, Idaho Code, be, and the same is hereby 
29 amended to read as follows: 

30 
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42-201. WATER RIGHTS ACQUIRED UNDER CHAPTER ILLEGAL APPLICATION OF 
WATER. (1) All rights to divert and use the waters of this state for benefi
cial purposes shall hereafter be acquired and confirmed under the prov1s1ons 
of this chapter and not otherwise. And after the passage of this title all the 
waters of this state shall be controlled and administered in the manner herein 
provided. Such appropriation shall be perfected only by means of the applica
tion, permit and license procedure as provided in this title; provided, how
ever, that in the event an appropriation has been commenced by diversion and 
application to beneficial use prior to the effective date of this act it may 
be perfected under such method of appropriation. 

(2) No person shall use t he public waters of the state of Idaho except in 
accordance with the laws of the state of Idaho. No person shall divert any 
water from a natural watercourse or apply water to land without having 
obtained a valid water right to do so , or apply i t to purposes f or which no 
valid water right exi sts. 

45 SECTION 3. That Section 42-204, Idaho Code, be, and the same is hereby 
46 amended to read as follows: 

47 
48 
49 
50 
51 

42-204. EXAMINATION PERMIT -- COMMENCEMENT OF WORK -- EXTENSIONS 
APPEAL. On receipt of the application, which shall be of a form prescribed by 
the department of water resources, it shall be the duty of that department to 
make an indorsement thereon of the date of its receipt, and to examine said 
application and ascertain if it sets forth all the facts necessary to show the 
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location, nature and amount of the proposed use. If upon such examination the 
application is found defective, it shall be the duty of the department of 
water resources to return the same for correction or to correspond with the 
applicant to obtain the needed information or amendments. If the application 
is returned to the applicant or the department shall request additional 
information and the applicant fails to return the corrected application or to 
supply the needed information within thirty (30) days, the department may void 
the record of said application and notify the applicant of such action, If the 
corrected applicatio_n is returned or the information is supplied after thirty 
(30) days, such corrected application shall be treated in all respects as a 
new application, and the priority of the right initiated shall be determined 
by the date of receipt, in the office of the department, of the corrected 
application or additional information; provided, that upon request, and good 
cause appearing therefor, the director of the department of water resources 
may grant an extension of time within which to return the corrected applica
tion or supply needed information. All applications which shall comply with 
the provisions of this chapter and with the regulations of the department of 
water resources shall be numbered in such manner as will aid in their iden
tification, and it shall be the duty of the department to approve all applica
tions, made in proper form, which contemplate the application of water to a 
beneficial use: provided, that the department may deny any such application, 
or may partially approve and grant permit for a lesser quantity of water than 
applied for, or may grant permit upon conditions as provided in the preceding 
section. 

The approval of an application shall be indorsed thereon, and a record 
made of such indorsement in the department of water resources. The applica
tion so indorsed shall constitute a permit, and a copy thereof shall be 
returned to the applicant, and he shall be authorized, on receipt thereof, to 
proceed with the construction of the necessary works for the diversion of such 
water, and to take all steps required to apply the water to a beneficial use 
and perfect the proposed appropriation, In its indarsement of approval an any 
application the department shall require that actual construction work and 
application of the water to full beneficial use shall be complete within a 
period of five (5) years from the date of such approval, but may limit the 
application to a less period than is named in the application, and such 
indorsement shall give the date when beneficial application a£ the water to be 
diverted by such works shall be made. Sixty (60) days before the date set for 
the c·ompletion of the appropriation of water under any permit, the department 
shall forward a notice to the applicant by certified mail at his address of 
record of the date far such completion, which said notice shall advise the 
applicant of the necessity of submitting an affidavit of completjon or a 
request £or an extension of time an or before said date; Provided that: 

1. In cases where the applicant is prevented from proceeding with his 
work by his failure to obtain necessary consent or final approval or rejection 
from the federal government because of the pendency of an application for 
right of way or other matter within the jurisdiction of the United States, or 
by litigation of any nature which might bring his title to said water in ques
tion, the department of water resources upon proper showing of the existence 
of any such condition, and being convinced that said applicant is proceeding 
diligently and in goad faith, shall extend the time so that the amount of time 
last by such delays shall be added ta the time given in the original permit 
for each and every action required. 

2. The time for completion of works and application of the water to full 
beneficial use under any permit involving the censtractien-e£-n-reser~oir-e£ 
mere-thnn-cwo-handred-theasand-f200,8887-ncre-£eet-capacity-er-£or-che--nppro-
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pr±at±on--0£--water-to-be-±mpottnded-±n-snch-reservo±r-0£-more-than-two-httndred 
thottsand-ti88;888~-acre-reet-capac±ty,-or-a diversion of more than twenty-five 
thousand (25,000) acre feet in one (1) irrigation season for a project of no 
lees than five thousand (5,000) acres, may upon application to the director of 
the department of water resources supported by a showing that additional time 
is needed on accou·nt of the time requir-ed for organizing, financing and con
structing works of such large size, be extended by the director of the depart
ment of water resources for an additional period of seven (7) years, but not 
to exceed twelve (12) years in all from the date of permit: Provided, that no 
such extension shall be granted unless the applicant for such extension shall 
show that there has been actually expended toward the construction of said 
reservo±r--or diversion (including expenditures for the purchase of rights of 
way and property in connection therewith) at least one hundred thousand 
dollars ($100,000), 

3. The time for completion of works and application of the water to full 
beneficial use under an ermit i nvolvin the construct i on of a reservoir of 
more than ten thousand 10 ODO acre feet ca acit or for the a ro riation of 
water to be impounded in such reservo i r of more t han ten thousand 10 1000 
acre feet capacity, may be extended by the director of the department of water 
resources upon application to the director if the permittee establi s hes that 
the permi ttee bas exercised reasonable diligence and that good cause exists 
for the requested extension, 

4. I n connection with permits held by the United States, or the Idaho 
wate;-" resource board, whether acquired as the original applicant, by assign
ment or otherwise, the director of the department of water resources may 
extend the time for completion of the works and application of the water to 
full beneficial use for such additional period or periods of time as he may 
deem necessary upon application supported by a showing that such additional 
time is required by reason of the status of plans, authorization, construction 
fund appropriations, construction, or any arrangements which are found to be 
requisite to completion of the construction of such works, 

~S. In all other situations not governed by these provisions the depart
ment may grant one (1) extension of time, not exceeding five (5) years beyond 
the date originally set for completion of works and application of the water 
to full beneficial use, upon request for extension received on or before the 
date set for completion, provided good cause appears therefor, 

Any applicant feeling himself aggrieved by the indorsement made by the 
department of water resources upon his · application may request a hearing 
before the director in accordance with section 42-l701A(3), Idaho Code, for 
the purpose of contesting the indorsement and may seek judicial review pur
suant to section 42-1701A(4), Idaho Code, of any final decision of the direc
tor following the hearing. 

~very holder of a permit which shall be issued under the terms and condi
tions of an application filed hereafter appropriating twenty-five (25) cubic 
feet or lees per second must, within one (1) year from the date upon which 
said permit issues from the office of the department of water resources, com
mence the excavation or construction of the works by which he intends to 
divert the water, and must prosecute the work diligently and uninterruptedly 
to completion, unless temporarily interrupted through no fault of the holder 
of such permit by circumstances, over which he has no control, , 

~he--d±rector--sharr,--pr±or--to--~ary--½,-½982,-not±fy-horders-or-permrts 
ex±sting-off-the-e££ective-date-o£-the-act--of--the--prov±s±ons--of--th±s--act~ 
Not±ce--sharr--be--by-ma±r-to-the-perm±t-horderis-rast-lmown-addressT-Hxist±ng 
perm±t-hordera-aha½r-have-one-f½1-year-£rom-the-date-of-ma±r±ng--to--meet--the 
pro~isions-or-th±a-sect±onT 
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The holder .of any permit who shall fail to comply with the provisions of 
this section within the time or times specified shall be deemed to have aban
doned all rights under hie permit. 

4 SECTION 4. That Section 42-221, Idaho Code, be, and the same is hereby 
5 amended to read as follows: 
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42-221. FEES OF DEPARTMENT. The department of water resources shall col
lec,t the following fees which shall constitute a fund to pay for legal adver
tising, the publication of public notices and for investigations required of 
the department in connection with the issuance of permits and licenses as pro
vided in thi~ chapter: 

A. For filing an application for a permit to appropriate the public 
waters of this state: 

1. For a quantity of 0.2 c.f.a. or less or for a storage volume of 20 
acre f eet or less • ••• , •• , ............................. .. ........ , • $30.00 
2. For a quantity greater than 0.2 c.f.s. but not exceeding 1. 0 c,f.s. or 
for a storage volume greater then 20 acre feet but not exceeding 100 acre 
feet .............................................................. $45 .00 
3. For a quantity greater than 1.0 c.f,s. but not exceeding 20 c,f.s., or 
for a storage volume greater than 100 acre feet but not exceeding 2,000 
acre feet ••••••• , , •• , , • , •••• , • , ••• , •••••••••••• , • , , ...... , ........ $45.00 
plus $20,00 for each additional c.f.s. or part thereof or 100 acre feet or 
part thereof over the first 1.0 c.f.s, or 100 acre feet. 
4, For a quantity greater than 20.0 c,f.e. but not exceeding 100 c.f.s. 
or for a storage volume greater than 2,000 acre feet but not exceeding 
10,000 acre feet , .......... , .............. , ...................... $425.00 
plus $10.00 for each additional c,f.s, or part thereof or 100 acre feet or 
part thereof over the first 20.0 c.f.s. or 2,000 acre feet. 
5. For a quantity greater than 100.0 c.f.s. but not exceeding 500.0 
c.f.s., or for a storage volume greater than 10,000 acre feet but not 
exceeding 50 1 000 acre feet ••••••·•·••·•••••··•·•••••·••·•••·••· $1,225.00 
plus $5.00 for each additional c,f.s. or part thereof or 100 acre feet or 
part thereof over the first 100 c.f.e. or 10,000 acre feet, 
6. For a quantity greater than 500 c.f,s., or for a storage volume 
greater than 50,000 acre feet •··••••••••••••·•·•••···••·••••••• $3,225.00 
plus $1,00 for each additional 1.0 c,f.s. or part thereof or 100 acre feet 
or part thereof over the first 500.0 c.f.s. or 50,000 acre feet. 
B. For filing application for change of point of diversion, place, 

period, or nature of use of water of established rights; for--exehange--of 
watert or for an extension of time within which to resume the use of water 
under a vested right: 

l, For a quantity of 0.2 c.f.s, or less or for a storage volume of 20 
acre feet or less •••··•··•••••••·•••••••••••••••·••••••••••••••••• $30.00 
2. For all other amounts .................. ; ............. • .. •., .. • $50 .00 
C. For filing application for amendment of permit •••···•••••·•··· $20.00 
D. For filing claim to use right under section 42-243, Idaho Code $30.00 
E. For filing a late claim to use a right under section 42-243, Ida~o 

Code, where the date filed with the department of wate~ resourees, or if 
mailed to the department of water resources the postmark 1s: 

1. After June 30, 1983, but not later than June 30, 1984 •• • • ...... $100.00 
2. After June 30, 1984, but not later than June 30, 1988 •••••••••• $200.DO 
F. For readvertising application for permit, change, exchange, or exten-

sion to resume uee • • • • • • • • • • • • • • • • • • • • • • · • • • • • • • • • • • • • • • • • • • • • • • • • • • • • $20 • 00 
G. For certification, each document •·••••••····•••••••••••••••••·• $1.00 

H369 

NAMPA'S RESPONSE BRIEF (10/30/2020) 
15378140_ 13.docx / 4628-13 Page 80 of 209 



........, 

6 

l H. For making photo copies of office records, maps and documents for & 
2 public use •••• A reasonable charge as det ermined by the department. • 
3 I, For filing request for extens ion of time within which to submit proof 
4 of beneficial use on a water right permit ................... , ••••• , ... $15,00 
5 J. For tasks requiring in excess of one (l) hour research or for com-
6 puterized data provided for public use•·•• A reasonable charge as determined 
7 by the department, 
8 K. For recei pt of all notices of app lication within a des igna ted a rea , a 
9 r,easonabl e annual charge as de termi ned by the depa r t ment. 

10 Al l fees rece i ved by the department of water resources under the provi-
11 sions of this chapter shall be transmitted to the state treasurer for deposit 
12 in the water administration account. 

13 SECTION 5, That Section 42-222, Idaho Code, be, and the same is hereby 
14 amended to read as follows: 
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42-222. CHANCE IN POINT OF DIVERSION, PLACE OF USE, PERIOD OF USE, OR 
NATURE OF USE OF WATER UNDER ESTABLISHED RIGHTS -- FORFEITURE AND EXTENSION 
APPEALS. (1) Any · person, entitled to the use of water whether represented by 
license issued by the department of water resources, by claims to water rights 
by reason of diversion and application to a beneficial use as filed under the 
provisions of this chapter, or by decree of the court, who shall desire to 
change the point of diversion, place of use, period of use or nature of use of 
all or part of the water, under the right shall first make application to the 
department of water resources for approval of such change. Such application 
shall be upon forms furnished by the department and shall describe the right 
licensed, claimed or decreed which is to be changed and the changes which are 
proposed, and shall be accompanied by the statutory filing fee as in this 
chapter provided. Upon receipt of such application it shall be the duty of the 
director of the department of water resources to examine same, obtain any con
sent required by section 42-108, Idaho Code, and if otherwise proper to eaase 
pr ov i de notice of the proposed change to-be-pabrrshed-onee-a-week-for-two--f~t 
eonsecatiYe--weeks--in-a-newspaper-pabrrshed-and-0£-genera¼-circa¼ation-within 
the-coanty-where-the-water-is-diYerted,-i£-there-is-saeh-paper,-otherwise-in-a 
newspaper-0£-genera¼-circaration-within-the--coanty i n t he same manner as 
appl i ca tions unde r secti on 42-203A, Idaho Code, Such notice shall advise that 
anyone who desi r es t o protes t the proposed change shall file notice of 
protests with the department within ten (10) days of the last date of publi
cation. Upon the receipt of any protest it shall be the duty of the director 
of the department of water resources to investigate the same and to conduct a 
hearing thereon, He shall also advise the watermaster of the district in which 
such water is used of the proposed change and the watermaster shall notify the 
director of the department of water resources of his recommendation on the 
application, and the director of the department of water resources shall not 
finally determine the action on the application for change until he has 
received from such watermaster his recommendation thereof, which action of the 
watermaster shall be received and considered as other evidence, 

The director of the department of water resources shall examine a l l the 
evidence and available information and shall approve the change in whole, or 
in part, or upon conditions, provided no other water rights are injured 
thereby, the change does not constitute an enlargement in use of the original 
right, and the change is in the local public interest as defined in section .A 
42-203, Idaho Code; except the director shall not approve a change in the 'W" 
nature of use from agricultural use where such change would significantly 
affect the agricultural base of the local area. fhe-direetor-sharr-not-approYe 

NAMPA'S RESPONSE BRIEF (10/30/2020) 
15378140_ 13.docx I 4628-13 Page 81 of 209 



l 
2 
3 
4 
.5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
.50 
.51 
52 
53 
54 
55 

aach-a-change-in-mrtare-0£-ose-of-a-water-right -if- -a--change--h-as--previoasiy 
been-aitowed-exce pt-where-the-change-h-back-to-the-origi nat-a11eT The transfer 
of the r ight t o the use of stored water for i r riga tion purposes shall no t con
st i t ute an enla rgement i n us e of the origina l right even t hough more acres may 
be i rrigated , if no other water rights are i n j ured thereby . A copy of the 
approved applicat i on fo r change shall be returned to t .he applicant and be 
shall be authorized upon receipt thereof to make the change and the original 
water right shall be presumed to have been amended by reason of such author
ized change, In the event the di rector of the department of water resources 
determines that a proposed change shall not be approved as provided in this 
section, he shall deny the same and forward notice of such action to the 
applicant by certified mail, which decision shall be subject to judicial 
review as hereafter provided. 

(2) All rights to the use of water acquired under this chapter or other
wise shall be lost and forfeited by a failure for the term of five (.5) years 
to apply it to the beneficial use for which it was appropriated and when any 
right to the use of water shall be lost through nonuse or forfeiture such 
rights to such water shall revert to the state and be again subject to appro
priation under this chapter. Provided, further, that upon proper showing 
before the director of the department of water resources of good and suffi
cient reason for nonapplication to beneficial use of such water for such term 
of five (5) years, the director of the department of water resources is hereby 
authorized to grant an extension of time extending the time for forfeiture of 
title for nonuse thereof, to such waters for a period of not to exceed five 
(5) additional years. Application for an extension shall be made before the 
end of the five (5) year period upon forms to be furnished by the department 
of water resources and shall fully describe the right on which an extension of 
time to resume the use is reques t ed end the reasons for such nonuse and shall 
be accompan i ed by the statutory f i ling fee. Upon the receipt of such applica
tion it shall be the duty of the director of the department of water resources 
to exami ne the same and to csase-notice-to- be-pabiished-once-s-week-for-two 
fi➔-consecatiwweeks-in-a-new11paper--pabtiahed--and--or--generai--circaiation 
within--the-coanty-where-the-water-has-been-di~erted-ir-there-ia-aach-a-paper, 
otherwi ae-in- a- news paper-or-generai--circaiation--within--the--coanty provide 
notice of the applica tion for an extension in the same manner as applications 
under sect ion 42-2D3A, I daho Code , The not i ce shall full y descri be the righ t , 
t he extens ion f or whi ch is requested and the reason for such nonuse and shall 
state that any person desiring to object to the requested extension may submit 
a protest to the director of the department of water resources within ten (10) 
days of the last date of publication. Upon receipt of a protest it shall be 
the duty of the director of the department of water resources to in vest i gate 
and conduct hearing thereon as in this chapter provided, The director of the 
department of water resources shall find from the evidence presented in any 
hearing, or from information ava i lable to the department, the reasons for such 
nonuse of water and where it appears to the satisfaction of the director of 
the department of water resources that other r i ghts will not be impaired by 
granting an extension of time within which to resume the use of the.water ~nd 
good cause appearing for such nonuse, he may grant one (1) extension ?f f~ve 
(5) years wi thin which to resume such use. In his approval of the appl1cat1on 
for an extension of time under this section the director of the department of 
water resources shall set the date when the use of water is to be resumed • 
sixty (60) days before such date the director of the department of water 
resources shall forward to the applicant at his address of record a notice by 
certified mail setting forth the date on which the use of water is to be 
resumed and a form for reporting the resumption of the use of the water right. 
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l If the use of th_e water has not been resumed and report thereon made on or 
2 before the date set for resumption of use such right shall revert to the state 
3 and again be subject to appropriation, as provided in this section. In the 
4 event the director of the department of water r esources determines that a pro-
5 posed extension of time within which to resume use of a water right shall not 
6 be approved aa provided in this section he shall deny same and forward notice 
7 of such action to the applicant by certified mail, which decision shall be 
8 subject to judicial review as hereafter provided. 
9 (3) Any person or persona feeling themselves aggrieved by the determi-

10 nation of the department of water resources in approving or rejecting an 
11 application to change the point of diversion, place, period of use or nature 
12 of use of water under an established right or an application for an extension 
13 of time within which to resume the use of water as provided in this section, 
14 may, if a protest was filed and a hearing held thereon, seek judicial review 
15 pursuant to section 42-1701A(4), Idaho Code, If no protest was filed and no 
16 hearing held, the applicant may request a hearing pursuant to section 
17 42-1701A(3), Idaho Code, for the purpose of contesting the action of the 
18 director and may seek judicial review of the final order of the director 
19 following the hearing pursuant to section 42-1701A(4), Idaho Code. 

20 SECTION 6. That Sections 42-240 and 42-311, Idaho Code, be, and the same 
21 are hereby repealed, 

22 SECTION 7, That Chapter 3, Title 42, Idaho Code, be, and the same is 
23 hereby amended by the addition thereto of a NBW SECTION, to be known and 
24 designated as Section 42-311, Idaho Code, and to read as follows: 
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42-311, CANCELLATION OF PERMIT GROUNDS HEARING PERMITTEE 
DEFINED, (1) If the director of the department of water resources finds, on 
the basis of available information at any time after a permit is issued but 
prior to license, that the permittee has wilfully and intentionally failed to 
comply with any of the conditions in the permit, then the director of the 
department of water resources may issue (a) an order to show cause before the 
direc tor of t he depar tment or the director•·s desi.gnee on or befo r e a dote 
therein set, which shall be not less t han thirt y (30) days from t he date of 
se r vi ce , why t he di rector of t he de·partment should not cance l sa id pe rmit and 
declare t he water subjec t to appr opriation ; or (b) an order dlrecting the per
mitt ee to cease and desis t the activity or activities a l leged to be i n v i ol a
tion of the conditions of t he permit. A cease and de s i s t order may- di r ect 
complian ce with the permi t f orthwith or may provide for a time schedul e to 
bri ng t he permit tee into compliance with the cond itions of t he permit , 

(2) Any order to show caus e or order to cease and desist shall contain a 
statement of findings of fact and of conclusions of law that provide a factual 
and legal basis for the order of the director of the department of water 
resources, 

(3) The director of the department of water resources shall serve forth
with, in accordance with the rules for service of a summons and complaint in 
the Idaho rules of civil procedure, a certified copy of any such order on the 
permit tee, 

(4) The permittee shall have a right to an administrative hearing before 
the department and to judicial review, all as provided in section 42-1701A, 
Idaho Code, 

(5) The term 11permittee," as used in this chapter, includes the heirs, 
successors, or assigns of the person to whom the department issued a water 
right permit. 
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SECTION B. That Chapter 3, Title 42, Idaho Code, be, and the same is 
hereby amended by the addition thereto of NEW SECTIONS, to be known and desig
nated as Sections 42-350, 42-351 and 42-352, Idaho Code, and to read as fol
lows: 

42-350. REVOCATION OF LICENSE -- GROUNDS -- HEARING -- LICENSEE DEFINED. 
(l) If the director of the department of water resources finds , on the basis 
of available information at any time after a license is issued, that the 
licensee has ceased to put the water to a beneficial use for a period of five 
(S) ' continu·oua years or that che licensee has wilfully and intentionally 
failed to comply with any of the conditions in the License, then the director 
of the department of water resources may issue (a) an order to show cause 
before the director of the department or the director's designee on or before 
a date therein set, which shall be not less than thirty (30) days from the 
date of service, why the director of the department should not revoke said li
cense and declare the water subject to appropriation; or (b) on order direct
ing the Licensee to cease and d"esist the activity or activities alleged to be 
in violat ion of the conditions of the license. A cease and desist order may 
direct compliance with the license forthwith or may provide for a time sched
ule to bring the licensee into compliance with the conditions of the license. 

(2) Any order to show cause or order to cease and desist shall contain a 
statement of fin dings of fact and of conclusions of law that provide a factual 
and legal basis for t he order of t he director of the department of water 
resources. 

(3) The director of the department of water resources shall serve forth
with, in accordance with the rules for service of a summons and complaint in 
the Idaho rules of civil procedure, a certified copy of any such order on the 
licensee. 

(4) The licensee 
the department and 
Idaho Code, 

shall have a right to an administrative hearing before 
to judicial review, all ss provided in section 42-1701A, 

(5) The term "licensee," 
successors, or assigns of 
right license. 

as used in this chapter, includes the heirs, 
the person to whom the department issued a water 

42-351. ILLEGAL DIVERSION OR USE OF WATER -- CEASE AND DESIST ORDERS, (l) 
If the director of the department of water resources finds, on the basis of 
available information, that a person is diverting water from a natural water
course or from a ground water source without having obtained a valid water 
right to do so or is applying water not in conformance with the conditions of 
a valid water right, then the director of the department of water resources 
may issue an order directing the person to cease and desist the activity or 
activities alleged to be in violation of applicable law or of any existing 
water right, A cease and desist order may direct complisnce with applicable 
law and with any existing water right or may provide a time schedule to bring 
the person's actions into compliance with applicable law and with any existing 
water right, 

(2) Any order to cease and desist shall contain a statement of findings 
of fact and of conclusions of law that provide a factual and legal basis for 
the order or the director of the department of water resources. 

(3) The director of the ' department of water resources shall serve forth
with in accordance with the rules for' service of a summons and complaint in 
the 'rdaho rules of civil procedure, a certified copy of any such order on the 
person the subject of the cease and desist order. 
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(4) The person who is the subject of the cease and desist order shall A 
have a right to an administrative hearing before the department and to judi- W 
cial review, al~ as provided in section 42-1701A, Idaho Code. 

4 42-352. CIVIL PENALTIES. (1) Any person who wilfully violates any cease 
5 and desist order issued under chapter 3, title 42, Idaho Code, after the same 
6 baa been served on that person shall be subject to a civil penalty not to 
7 exceed one hundred dollars ($100) for each day following service of the cease 
8 and desist order in which the illegal diversion or use of water occurs. The 
9 director of the department of water resources shall have the authority to file 

10 an action in the appropriate district court to impose, assess and recover said 
11 civil penalties. 
12 (2) All civil penalties collected by the director of the department of 
13 water resources under this section shall be deposited in the state water 
14 rights enforcement account established by section 42-1778, Idaho Code, 

15 SECTION 9. That Chapter 17, Title 42, Idaho Code, be, and the same is 
16 hereby amended by the addition thereto of a N·sw Sl!CTlON, to be known and 
17 designated as Section 42-1778, Idaho Code, and to read as follows: 
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42-1778, WATER RIGHTS ENFORCEMENT ACCOUNT. (1) The water rights enforce
ment account is hereby created and established in the agency asset fund, 

(2) All moneys in the water rights enforcement account are reserved, set 
aside, appropriated and made available until expended as may be directed by 
the director of the department of water resources in carrying out a water 
rights enforcement program. 

SECTION 10. That Section 42-1805, Idaho Code, be, and the same is hereby 
amended to read as follows: 

42-1805. ADDITIONAL DUTIES, In addition to other duties prescribed by 
law, the director of the department of water resources shall have the follow
ing powers and duties: 

(1) To represent the state in all matters pertaining to interstate and 
international water rights affecting Idaho water resources; and to cooperate 
with all agencies, now existing or hereafter to be formed, within the state or 
within other jurisdictions, in matters affecting the development of the water 
resources of this state. 

(2) To prepare a present and continuing inventory of the water resources 
of this state, ascertain means and methods of conserving and augmenting these 
and determine as accurately as possible the most effective means by which 
these water resources may be applied for the benefit of the people of this 
state. 

(3) To conduct surveys, teats, investigations, research, examinations, 
studies, and estimates of cost relating to availability of unappropriated 
water, effective use of existing supply, conservation, storage, distribution 
and use of water. 

(4) To prepare and compile information and data obtained and to make the 
same available to interested individuals or agencies, 

(5) To cooperate with and coordinate activities with the administrator of 
the division of environmental protection of the department of health and wel
fare as such activities relate to the functions of either or both departments 
concerning water quality, Such cooperation and coordination shall specifically 
require that: 

(a) The director meet at least quarterly with the administrator and his 
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staff to discuss water quality programs. A copy of the minutes of such 
meeting shall be transmitted to the governor. 
(b) The director transmit to the administrator, reports and information 
prepared by him pertaining to water quality programs, and proposed rules 
and regulations pertaining to water quality programs, 
(c) The director shall make available to the administrator and the admin
istrator shall make available to the director all notices of hearings 
relating to the promulgation of rules and regulations relating to water 
quality, waste discharge permits, and stream channel alteration, as such 
directly affect water quality, and notices of any other hearings and meet
ings which relate to water quality. 
(6) To perform administrative duties and such other functions as the 

board may from time to time assign to the director to enable the board to 
carry out its powers and duties. 

(7) After notice, to suspend the issuance or further action on permits or 
applications as necessary to protect existing vested water rights or to ensure 
compliance with the provisions of chapter 2, title 42, Idaho Code, or to pre
vent violation of minimum flow provisions of the state water plan. 

(8) To promulgate, adopt, modify, repeal and enforce rules and regula
tions implementing or effectuating the powers and duties of the department. 

(9) To seek a reliminar or ermanent in 'unction or both, or a tem o
rar restrainin order restra nin an erson from violatin or attem tin to 
violate (a those rovisions of law relatin to all as ects of the a ro ria-
tton of water, distributi on of water, headgatea and measuring devices; b 
the admin i strati ve or judicial orders entered in accordance with the 
siona of law. 
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LEGISLATURB OF THE STATE OF IDAHO 

Forty-eighth Legislature Second Regular Session - 1986 

IN THE SENATE 
SENATE AMENDMENTS TO H.B. NO, 369 

1 AMENDMENTS TO SECTION 8 
2 On page 9 of the printed bill, following line 30, insert: 
3 11 (5) If the director of the department of water resources has issued an 
4 order to show cause why the director should not revoke a license, the licensee 
5 may, within twenty-one (21) days from the date of service of the order, notify 
6 the director in writing of the intent of the licensee to waive the right to an 
7 administrative hearing before the department and to file a complaint in the 
8 district court for a determination of the validity of the license, The · com-
9 plaint shall name the director of the department of water resources as a 

10 defendant and shall be filed either in the county where the point of diversion 
11 or the place of use under the license is located, or in the county where the 
12 director issued the order to show cause. The complaint shall be filed within 
13 forty-two (42) days of the date of service of the order co show cause by the 
14 director.". 
15 On page 9 of the printed bill, in. line 31, delete; "(S)" and insert: 
16 "(6)". 

CORRECTION TO TITLE 17 
18 
19 

On page 1 of the printed bill, in line 28, delete: "AND JUDICIAL REVIEW" 
and insert: ", JUDICIAL REVIEW OR RIGHT OF ACTION IN DISTRICT COURT". 
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STATEMENT OF PURPOSE 

RS ll 737Cl 

Anlends Title 42, Idaho Code, in sever al instances providing for better 

adminis t ration, more consideration of permittee making application for 
_:-i :,i' . . •. .. 

. , ~eter rights, provides for legislative overview, allows for _the Director 

··~ .· . of the· Department .. to_ permit . temporary change in the period of use for . ,,_ 

·less than three years, Provides for an extension of time by the Director 

to an applicant fo·r the development of a reservoir site and the completion 

of the work thereof if the applicant has exhibited reasonable deligence 

in the development of the project, · 

Provides the Department may make e reasonable charge for Notice of Applica

tion to be presented to interested parties. It stipulates that the transfer 

of a storage right for irrigation does not constitute an enlargement of 

that original right. 

Provides for the cancellation of e permit and for hearings for those individuals 

who ~re effected. Allows the Department to issue Cease end Desist orders end 

provides for civil pepalities. Sets up a water right enforcement account to 

be used by the Director for administration. 

FISCAL NOTE 

No fiscal impact . 

STATEMENT OF PURPOSE/FISCAL NOTE 

·' 
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3/25 Rpt engroe - ht rdt; - to 2nd rdg .as amen 
J/26 2nd rdg - to ]rd rd& u aman 
l/21 Jed rdg as a11en - PASSED - 80-0- 4 

NAYS -- none. 
Absent and excuoed -- !Jat l! m!l,n, Gt"ane. 1 Hn.ngen no n, 
!Jensen. 
Title epvd - to enrol 

3/21 Rpt enrol - Sp nigned - Pres s igned 
4/ l To Govi!rnor 
4/'i Governor oigned 

• Seuu1ion Law Chapter 31J 
Bffectivel t-1-86 

H370.,,,,. • ••.••..••..•.. . •• ,, •• , •• ,., By llovenue & Taxation 
OBER - HINB - ltepeela exioting lnw to eliminate confiictin& 
provisions in l11w relating to penalties and intereet on beec 
and ~l~e taxes. ' 

1/IO House intro - lat rdg - tO printing 
1 / 14 Rpt_ prt - to Rev/'Jax 
1/20 Rpt out - rHc ~/p - to 2nd rdg 
1/21 2nd rdt:, - to Jrd rdg 
1/22 led rdg - rl\SSRD - 76-0-5 

NAYS -- none, • 
Absent and excused -- F'nrrey, Johnson (6), Jones (23), 
Lucas, McDermott, 
Titld apvd ·- to Senate 

l/23 Senate intro - let rdg - to Loe Cov 
. J/13 Rpt out - n1c d/p - to 2nd rdg 
3/14 2nd. rdg - to Jr4 rdg 
J'/2~ 3rd rdfi - PASSED - . 37-3-2 

NAYS -- Riach, Bmyeer, Staker. 
Absent end ex,;u•eed -- ~hepman 1 Wetk.inG, 
Tith apvd - to ·House 

3/.25 To enrol - rpt ena:01' - Bp signed 
J/26 Pres Gigried - to Governor 
~/1 Governor 11-gned 

Suasion Law Chaptf!r 116 
E££ectivel 7-l- 86 

HJ71 ••• : •••••••••••••••••• • ••••••••••• By Revenue & 'fakotlon 
IHCOtfE TAX, STATE - CORPORA•1•10NS - flment!N exiflllng law t:o 
exeript ·nonp('oflt corpor.alionu fr;1m thl• minimuin cnqmrALC 

at ate lncoma taK. 

1/10 
1/ll 
1/21 
1/28 
1/29 

1/J0 
2/20 
2/21 
2/2l 

2/26 
i/21 
2/28 
2/20 

llouee intro - ht rdg - to printing 
Rpt prt - · to Rev/Tu ' 
Rpt out - rec d/r - to 2nd rdg 
2nd rdg ~- to lrd l"dg 
3rd l."dg - PAS91i:D - 72-9-2 
NAYS -- Bayer-, J)liick, llill, lnfang'er, Johnson (6), 
Jone.a (29) 1 HcCann, HcDE!rmotl:, Stoker·. 
Ab:ient and oxcu&ed -':' Givenfl 1 H~wlt.ins. 
Tit:le apvd - to Senate 
Senate intro - !et rdg - to Loe qov 
Rj,t out - cec d/p - to 2nd rdg 
2nd rdg - to 3rd rdg ' 
3rd rdg - PASSED ..: 3~-a-B 
HAYS -- none. · 
Absent and eKc:used .-- Andersnn, Beck, Calabretta, 
Crap(?, Horsch, Noh, Rydalch, To111ins.g11.. 
Title apvd - to Hous'e · 
To en-rol 
8pt enrol - Sp oignod - rru signed 
To Covl!rnor · 
Covernor .signed 

Se.uion Law Chapter 18 
Hffeet~y.e1 1-l~B6 

11)721.1, •• •• , • •• •• , • •• •• , • ••• • •••• , •• ••• , • , • , ••• Dy Educe t ion 
lU.Kctl!)NS - SOUOOI, •- ~ond1 G~1!(ht.tnn; Lu, to require thet a 

...;-coN1:INUEO--
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'flME: 

PLACE: 

PRESENT: 

EXCUSED: 

ABSE!>IT: 

GUESTS: 

RSSO□llCllS AND CONSERVA'tlON COMMiTTliE 

1:40 p.m. 

Room 412 - Statehouse 

Chairman Chatburn, Repre.sentatives EdwardsJ Bateman, CrozierJ• Duffin, 
Echohawk, Hansen, Hawkins, Jones, Linford, LittleJ Stanger, Stoicheff 
Stucki, Sutton and Wood 

Representatives Haagensen and A, Johnson 

Re pres en ta tivea Brackett and Winchester. 

Mr. Kenneth Dunn, Director , Department of Water Resources and Mr, 
Dick Gardner, Department of Financial Management. 

Chairman Chatburn called the meeting to order. 

MOTION: Representative Stucki moved and Representative Sutton seconded that the 
Minutes of January 7, 1986, be approved. 

----> 
MOTION CARRIED, 

AMEITTJS TITLE l+ l, llJAllO COOP., Ill Sl!V!:RAl. INSTANCES PROVIll!l!G FOR BEtTER 
MJMIN.IS1'RATlOII, MOR£ CONSIDERA!rION OF l'llR!UTT!lE t!IIKING- Al'PLICAUON FOi\ 
liAl'ER I!lGllTS , PROVIDES 1'01\ J.f.GI SLA71VE OVER\llJ!W , ,U,LOWB !'OR Tit& 011\ EC'!OR 
OF 'IllE DEPAR1HBIIT IO PF.RM.IT '!EIIPO[WIY CllAllC E nl TllE l'Ell.lOD OP USE l'OR 
LESS THAN THRll~ YU RS. PROVIDSS FOR All !!XTRNSION OP 'l'IHE l!Y TIIE DIREC'IOI\ 
'l'D All. APPLICJi~T ~OR 'I'll& OEVELOPKIINT OP A I\F.SERVOI R Sllll ANO Till! COHPLETIOll 
OP TUB IIOl!K W HIU:OF IP '.!'HE APPLXC&'l'r HAS HX111.llllED R:EA.501/A!L& DEl,IGEIICE 
I N 'fllE DEVEI.OPME~'I OF TUE .PI\OJEOT . 

PROVIDES THE DEPARl'MENT MAY- MAKE A REASONABLE CHARGE FDR. NOTICE OF APPLICA-
TION TO BE PRESENTED TO I\'ITERESTED PAR'.l:IES, IT STIPULATES THAT THE TRAl>ISFER 
OW A STORAGB lllGlll' FOR illIGJil'I ON DOES NOt CONSTITUT.E AN ENLARCENBNT Ol" 
THAT ORIGINAL RIGHT, 

PROVIDES FOR THE CANCELLATION OF A PERMIT AND FOR HEARINGS FOR THOSE 
I!>IDIVIDUAIS WHO ARE AFFECTED, AILOWS THE DEPARTMENT TO ISSUE CEASE AND 
DESIST ORDERS AND PROVIDES FOR CivrL PENAIITIES. SETS UP A WATER RIGHT 
ENFORCEMENT ACCOUNT TO BE USED BY THE DIRECTOR FOR ADMINISTRATION, 

Chairman chatburn reuiinded the Committee that: the legislation before them 
does not change the law as it currently stands relative to water marketing,' 
rather it speaks specifically to administrati'Ve procedures, 

Mr. Dunn and Mr. Gardner were introduced and aeked to answer questions 
pos.ed by the Committee priO:r to printing and circulation of the legislation. 
Discussion and clarification on the amendatory matter included: 

Section 1 

42-108. CHANGE IN POINT OF DIVERSION, PLACE OF USE, PERIOD OF USE, 
NATURE OF USE -- APPLICATION OF ACT, 
The authority given to the Department DirectoL to issue te1rrpor"!:EY permits 
for a period of less than th-ree years without legislativu 111.pprovol , Mr, 
Dunn explained that extensions to the three year period will 1,e h.l lowed 
but are not beneficial to the user. 

Section 2. 
42-201, WATER RIGHTS ACQUIRED UNDER CHAPTER -- ILLEGAL APPLICATION OF 
WATER, Mr. Stucki queationed the Chapter number being referred to in 
this title, Mr. Little referred to the Code Book for c.1-a.-rification of 
said title and reported to the Committee that the Code reads and is printed 
exactly as above. It is the Chairman 1 s opinion that the word 11 this' 1 is 
implied between the words "under'1 and 11 chapter 11 , • 
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I 
I MINUTES 

RESOURCES AND CONSERVATION 
January 9, 1986 
Page 2 

Section 2 - Item 2. 
The present law et.ates that users must have a permit to appropriate water 
but it doesn I t say it is against the law to appropriate water without the 
permit, This legialation makes it clear that no person shall divert water 
without having a permit to do so, 

'£he conat:1tutio11elly of this langunge w.na qunotioncd by Rd.prcatntt1 t:iYes 
Little ,bu t Mr. Dunn explained to t!m Co..ru.tte~ tbo t the Senta Supxc"1e 
Court .has upheld the appropriation document as, constitutional, 

Section 3 
~ RXAfllNATION -- PERMIT· -- COMMENClll'!.ENT OF WORK .:__ EXTEl:lSIONS 
APPEAL. - Item 3. 
Allows for a person constructing a reservoir Of more than 10.000 acre feet 
capacity, more time for completiot1 of worka. The old statute allows for 
20JOOO acre feet. 

Section .3 - Item 5, 
Strikes archaic language, 

Section '4 
42-221, FEES OF DEPARTMENT. Item K. 
Allows the Director authorization to eet fees annually to recover c.oete 
of notification of application within a designated area. 

Seeton 5 
~ CHANGE IN POil:lT OF DIVERSION, PLACE OF USE, PERIOD OF USE, OR NATURE 
OF USE OF WATER UNDER ESTABLISHED RIGHTS --'- FORFEITURE AND EXTENSION --APPEALS , · 
Provides for consistnncy of language to comply with. Section 42-203A, Idaho 
Code. 

Section 7 
42-311, CANCELLATION OF PERMIT -- GROUNDS -- IlEARING -- PERMITTEE DEFINED, 
Mr. Dunn axplained that tlrl.s section provides for the method of cancellation 
of permit based on spec.ific. grounds and describes the procedure the Director 
must follow, It p-,:ovides the method of removing from the files permita that 
people have not developed and gives the Director the authority tO have people 
comply with the conditions set forth in the permit. · 

Section 8 
42-350. REVOCATION OF LICENSE -- GROUNDS ~- HEARING -- LICENSEE DEFINEP, 
Sets tbe procedure the Director Will follow to revoke a license that has not 
been us~d, In response to Mi::e. Wood' e que:etione regarding leased water. Mr. 
Dunn responded that leased water constitute& a use, Thia legislation does 
not apply to owneTs who are lee.sing their wata-r rights. 

Mr. Sutton asked the difference between a 11perm.it 11 and a 11 licenee 11
, Mr, 

Dunn explained that a permit is issued by the ,Director to develop the water 
and a license is the confirmation that the water was put to use, 

At this point of the preeentatiOn, Mrs, Stanger brought up water right:s 
within an irrigation district and Mr, Punn explained that these right• are 
classified as irrigation district righte and operate withiP a different set 
0£ circumstances than everyone else in the State. Irrigation districts 
describe specific boundarie.e and for the right to use the water on a specified 
number of acres within the dietrictt Most irrigation disti:icts heve contl'acts 
wit:h the Fede"X"al Govarnmant for e torege and those contracts place a lien on 
that specj.fic piec:.a of property andJ therefore., all parties within said 
bounda?"y are charged, Mr. Dunn said there ie· a procedure under law which allows 
property owners to petition out of e. district but it ie expensive and time 
consuming and that aome districts cooperat:e but that many do not, 

Section 8 
42-351. ILLEGAL DIVERSION OR USE OF WATER -- CEASE AND DESIST ORDERS, 
Allows tbe Director the responaibility to stop any person from diverting 
water without having obtained a valid water right, 
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Page 3 

Section 9 
4P l ?J8, WAT2R Rl GHTS ENFORClillElft ACCOUNT, 
Allowf the Ditc.ctor to seek an i njunction at' temporary restraining order 

· 4.£,l\_i nat portion$ vi olating the .l.m, , Mr, Linford asked about the timing 
of euch injunction or restraining order. Mr. Dunu explained illegal 
diversion and the fact that peoplo found doing so are informed ·of its 
illegality and that most file for water rights . In order to cont:.iTiuR to 
ope.rate for the season they mu6t purchase storage water from the District, 
If they refuse to cooperate. the pump will be shut off, Full coaperatio11 
has always been reached with the Department according to Mr. Dunn. 

At this (Joint of the pre~entation : there being no further queetions or 
discussion, the Chairman asked for P motion on the legislation before tha 

• Cammi ttee. 

M0T,;I0N: Represeotative Stucki 111oved and Representative. Edwards seconded that 
RS ll737Cl be introduced, 

MOTION CARRIED , 

The meeting waa adjourned at 2:20 p,m, 

t.ind• ffildcmnn ,· Sec re tnry_ 
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TIME: 

PLACE: 

PRESENT: 

EXCUSED: 

GUESTS: 

MOTION: 

RS 12018: 

MOTION, 

RS 12020: 

MOTION: 

SUBSTITUTE 

MOTION: 

{ ~u.:)G) 
MINUTES 

RllSOURCBS ANO CONSERVAT_JON COXIIJ'l'T,:E 

January 21, 1986 

2 P•]TI• 

Room 412 - Statehouse 

Chairman Chatburn, Representu:ivas Dateman, Brackett, Duffin. Echohawk, 
Edwards, Haagensen, Hensen, lft1Wki.ne, A. Johnson, Jones, Linford, Little. 
Stanger, StoichP.ft,· Stucki, W.inchester 1 Wood. 

Repr-:esentative Crozier and Sutton. 

Mr. Kenneth Dunn, Director I Department of Weter Reeou"tces, Mr. Dick Gardner, 
Department of Financial Management, and Mr, Sherl· Champan, Executive Director, 
Idaho Water Users Ass~ciation, Inc. 

Chairroa.n Chetburn called the meet_ing to order. 

Representative Stucki JQoved and Representative Stanger seconded that the 
Minutes of January 17, be approved. 

TO EXP8DITR CONSIDb'RA'l'ION OF WA:J'BR RIGHT PltIJIGS U~ CLARIPY!l!G THE T..OCA1'.LON 
liHD W,TUR'E OF WA:rB)\ CONSIDtR.&D AS Tl\UST WATER SUBJECT TO TIIB PUBLIC lNTERF.l>'T 
RF.VIEH CRITERIA AND BY LIHUING TU~ RBVlllW OF UNDIMilOPF.O EXISTING PF:IU-!ITS 
TO TIil! ~UBLtO INTEKEST ClUTl!RIA FOR TIIOS!l PERHITS Sl!BYJ:!!C TO DEV6LOP TRlll>'T 

!!il!IB.:. 
Mr. Dunn oxplnined to thn co...,:i,ttoc thot thin log-ielotion will chongo tho 
longwsae. t.lut~ w11a adop~ca last year u Enr as the Swan falls ogroarium.c to 
m•ko cloor exactly 1Jhot Cho. logiolaturo intended. It olno ollowo tho 
Director to roviow only choaa ouostond.ing undcvtlopod peou1lt• that aro going 
to appr:opriatc trust \/Oti!t. Hr , Jonoa n..sl<ed for tha dtt.finicion ~of truot ,mto?' 
ond Mr. Dunn uplicd i t "8ff thnt vatc-c which beco,.os o.voiloblo for e1>proprl11tion 
ao A ,::esult o.f an 4gro.em10:nt 'reached bet.we.on tho St:tJ.to and n utili~y thnt hn:1 
u wa.tor <!$ht to 11ako 11va.ilablo for nppropriation . 

Mr, ,Hawkins D1oved and Mr. Jones seconded that RS 12016 be. introduced, 

MOTION CARRIED. 

TO 6XPP.DITl! WATER R!CHT LICENSING, 1101.Dl!RS 01' EXlS1'1NC PP.RH.CTS TO Al'PROPRI ATB 
WA'rER WOULD l!E Rl!QIIIllBD TO SUBMIT TO THE UBPL\Rnl6NT Ol' WA'l'HR RESOURCF;S THE 
INFORMATION NECESSARY FOR CONFrRMJ.NG 'tllli llEVKLOPKF.~T ACCONl'USUED IINDER THE 
l'llRHIT TO AJJ.011 A UCEl!SII l'O BB ISSUED . ERS AND GP,01.0GlSTS UAUFIBD 
1'0 !Wt£ THIS FlEl.,D llXAMUlt\T!ONS wom,n all CE SD BY TllB lllll'ARTM,TlNT, A BACK-
LOO EXISTS OF FliLli EXAIIU!t.:rI□NS FOR FERM PON WIUOH PROOF Ol' BF.NEPlCIAL 
USE HAS BEBII SUBMlTl'ED . IIUS RF.i'RBSE!ITS A POUR YllAR DELAY Ill ISSUING LICENSES. 

Mr. Dunn told tho Com111ittee that thu log1a1ntion will pl'ovido chot field 
o.xu"1nncions fo~ a llntor right 11oul.d be don• by a cul\sultnn.t h1rcd by tho 
own= ot tho permit. Cunantly tho Stat• does t he exnc,s and has • hnckloe 
of npproximat"1y t,, 000, Mr, Dunn• o Dopartmont 1o ablu to complctc hetvoon 
600 to 70() per yonr . F.xemptiono on 1Mda in the legislation for oinglc
fa,.ily, domaot1c ond utock votol'ins pe>rmito •nd t ho St•t<> will continue to 
do the slllnl.l exnoa . lndividunl.o qunlil1ad co complnce " '"""" would b<J ce:ctiH.od 
by tho Do.pll't"tmcnt and ro,Bi9.tered in thr. ~t:nc.u. 

Representat:ivo Winchester moved a11d Mrs, Wood eecande.d that RS 12020 be returned 
to sponeor, 

Representative Johnson moved and Mr. Hansen seconded that RS 12020 be introduced, 

SUBSTITUTE MOTION CAIU\lED. 
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RS 12017Gl: 

------;> 1!369: 

MOTION: 

►IINUTES 

RESOURCES & CONSERVATION COMMITTEE 
Je.nuary 21, 1986 
Page 2 

THE PURPOSE OF Il!l S LEClSI.ATlON IS to KEEP 'fHE s1·ATE' S WATER ll~GHT RECORDS 
CURRHIIT AND CORRl!CT, IIOLDERS 0~ IIA'I'ER RICllTS llOULD 81'! REQUIR1!D-TO !IOTil'Y 
!HJ! DEPl\ltTMF.N:r OP 111\TF.R RF.SOURCSS 01' CHAllGRS iN OWNltRSIUP Of IIAUII ,RlGIITS 
ANO CHANCES OP I\DDRESS OF WAT&R RIGHTS OlfflERS. 

Mr, Dunn e.xplained that this legislation was drafted in res ponse to comments 
received from legislators last year, Presently there is no requirement for 
peopla to notify the Department of e change of addreas or ownership changes. 
A fon up to $25.00 would be required ...,hen filing .a change, ~oth Mrs. Stanger 
end Mt, Hansen told the Committee thtic their countic.o sre in the process of 
ic.- numbering and all residents would bo issued a na.w address. 'l.'hey askod if 1 

in th •se cases I it would be necesseary to file a change of nddrass and :Mr, 
Dunn appltc.d in the _affimativl! •. 

Representative Johnson moved and Mrs. Edwards. seconded that RS l2017Cl be 
retm:ned to sponsor, 

MOTION CARRIED. 

Pa.ovmES FOR, 8E'ITER AOtltllISTIL\'rlON, MORE CONS[DERATlON or PERtn'!"t l>6 MAKING 
Al'PLICll'l'ION FOR t-lATF.R RlllltTS, PROVIDES POR LEGISLAXIVE OVl!I\VIEW, Al,1.0\/S FOR 
THE l>lREC'J:OR OF THE DEPAR'tMl!.NT 'l'.O Pt:IIMIT TEl!!'ORI\RY CIIANOK lN i1tE PKR(OD OF 
USE FOR 1,6S6 THAN THREE YEARS. PROVIDES FOR Kil l!XTENSlON OF TIME BY THE 
DIRECTOR 1·0 Ml Al'PLTCANT FOR TUE DEVBWl'HEIIT OF A RESERVOll\ SITE AND TIIE 
COMPLETION OP Tllll WORK TIIEI\EOF Tl' TllF. Al'Pl.ICANT IIAS EXHTBITED RHASONI\BLE 
OELICEIICE Ill TIIE DBV!!l.Ol'MEHT OF TIIE rllOJBCT, 

Mr. Gardner told the Committee thia bill will give the Director the tools 
to better enforce the wate-r rights we now have.. Long terru leasing language 
is clarified and Mr, Gardner E!ncourage~ a 11D0 Paes 11 reco1Amendation. 

Mr, Dunn reviewed the changes in the bill ae previously covered in the 
January 9, 1986 minuteo. 

Representative Johnson move.d and Mr, Stucki moved that H369 be sent to the 
floor with a i>O PASS recommendation. 

MOTION CARRIED. Representative Johnson will sponsor. 

Tho meeting adjourned et 4.: 10 p.m, 

/. ,..,/ 
~cl(J...-~-<.°{dewvt~ 

Linda HildemanJ Secretary 
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[January 27 HOUSE JOURNAL 51 

SEIZURE, AND TO PROVIDE FOR DESTRUCTION OF DRUG 
AND NONDRUG EVIDENCE ON-SITE; AMENDING 
CHAPTER 27, TITLE 37, IDAHO CODE, BY THE ADDITION 
OF A NEW SECTION 37-2744A, IDAHO CODE, TO PROVIDE 
AUTHORl'fY, TO THE DEPARTMENT OF LAW 
ENFORCEMENT •ro RECEIVE DONATIONS FROM 
FEDERAL ENFORCEMENT AGENCIES AND OTHER 
PERSONS OR EN1'1TIBS FOR DEPOSIT INTO '!'HE DRUG 
ENFORCEMENT DONATION ACCOUNT IF THE 
ACCEPTANCE OF THE DONATIONS IS LAWFUL; AND 
PROVIDING SEVERABILITY, 

HOUSE BILL NO, 489 
BY Rl!Vl!NUE AND TAXATION COMIIIITTllll 

AN ACT 
RELATING TO SNOWMOBILES AND ALL TERRAIN' 

VEHICLES; AMENDING SECTION 49-2603, IDAHO CODE, 
TO DEFINE ALL TERRAIN VEHICLESJ AMENDING SECTION 
49-2605, IDAHO CODE, TO INCREASE CERTAIN FEES 
REGARDING REGISTRATION OF SNOWMOBILES, TO 
STRIKE LANGUAGE RELA'l'ING TO RENEWAL FOR A 
CERTIFICATE OF 'NUMBER, AND '1'0 PROVIDE 'rHAT THE 
ANNUAL FEES FOR CERTIFICATES OF NUMBER ISSUED 
TO DEALERS SHALL BE TEN DOLLARS; AMENDING 
SECTION 49-2608, IDAHO CODE, TO PROVIDE THAT 
AUTHORIZED AGENTS AND COUNTY ASSESSORS SHALL 
BB ENTITLED TO CHARGE AN ADDITIONAL ONE DOLLAR 
HANDLING FEE PER REGISTRATION FOR THll 
DISTRIBUTION OF CERTIFICATES OF NUMBERJ 
AMENDING SECTION 49-2613, IDAHO CODE, TO INCREASE 
THE AMOUNT OF ESTIMATED PROPERTY DAMAGE 
INCURRED IN A SNOWMOBILE ACCIDENT BEFORE A 
PROPER LAW ENFORCEMENT AGENCY MUST BE 
NOTlFl.BD RBGAROINO 'rtll! FACTS Oll TflB ACCIOENT1 
AND AMllNDINO CIJAPTBR 26, TITLE 48, lD/1110 CODE, BY 
'l'lfE ADDITION OI' A N8W SECTION 10-26]6, IDAHO CODE, 
TO PROVIDI! THA'l' ANY ALL TERRAIN VRHICLRS 
OPERATING ON GROOMED SNOWMOBILE TRAILS DURING 
THll WINTER SNOWMOBILING SEASON SHALL BE 
REOISTllRED, AND TO PROVIDE THAT COUNTIBS SHALL 
HAVE T liB OPTION TO ALLOW ALI, TBRRAfN VllHICLBS, 
IF REGISTltRl!D, TO USE SNOWMOBILS 'l'ltAILS IN THE 
COUNTY. 

HOUSH Bil.L NO. 490 
BY REVllNUB AND TAXATION COMMITTEE 

AN ACT 
RBl,A'MNG TO INCOME TAXES; AMl!NOINO Sl!CTION 

63-3024, IDAHO coon, 'J10 PROVIDE A 8C H8OU1,R OF 
RATES AND BRACKlITS POR INCOME TAX ON 
INDIVJDlJALS, •rRUSTS AND ESTATES; DECLARING AN 
BMEIIORNCY ANO PROVIDING FOR RE'l'KOACTJV!i 
APPLICATION. 

Ii 485, ll 4881 JJ ~87, H 488, ff 488 nnd H •no were 
inlrodu ed, read lho Clts l lime by HUo And referred lo the 
Judlolory, Rules ond Administration Commitloo· for prlnllng. 

There being no objection, the Bouse Rdvanoed to tho 
Tenth Order of Business. 

Second Reading of BWs and Joint Resolutions 

H 403, by Business Committee, was read the seoond time 
by title and med for third rending. 

H 420, by Stflte AffalrB Commlttoo, was rend the second 
time by title and filed for thlr<l rending. 
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Third Reading of BW. nnd Joint Resolutions 

H 369 wos road the third time et length, section by 
section, and p,laced before the House for final consldtrution. 

The question being, "Shall H 369 paes? 11 

Roll oall resulted as fo!lowe, 
A Yl!S - /ldAms, /\111111, Anlono, Batoman, Doyer, 

.0engson, Blaok, Boyd, Bra.okc\l, Braun1 llrlmt111II, Drockson, , 
Brown, llurl, Callen, Chadbnnd, Ohntburn, Childers, Crone, 
Crow, DavJs, Oufl!n, Eahollo1yk, BdwarllB, Pleld, Forrey, llry, 
Ocddos, Giv~n,, Ourns~y, Huagcmson. l-h1lc, Hnnson, Httrrls, 
Jlnwklns, Hay, Jlorndlln, HIii, Hoaglund, Uoopor, llorv11th, 
In(ungor, Johnson (27), ,lohn,on (6), Jones (23), Jones (29), 
Judd, Kooton, Ko.,novlok, Llnrord, 1,llllo, Lovetend, l,uous, 
Mn.rtcns, McCan11, Meline, M'ontgomery, NoJbnur, Par~ , Reid, 
Roynold:s, Robbin$, S<!atos, Sahaotor, Scott, St?S-<lono, 
Sim()llon, Sloter, Smock, Sorenson, Sµonk, Sl~nger, Stolchnrr, 
Stoker, Stms.ier, Stuokl, Sullou, 1'u131cor, ll'lnoh,,Hor, lfood, 
il1r, Sponker, •rotol - 81, 

NAYS- none. 
Absent ond excused -- Kellogg, McDermott, Total -- 2, 
'J'o lol - 83, 

l~hercupon tho Speaker declared H 369 pas,od the 
House. Tltlo was approved and the bill ordered t1·ansrnitled 
to lhe Senate, 

Mr. Chatburn asked unanimous oonsent that the tollowlng 
letter of log!alntive intent be printed in the !loose Journal 
and that the legislative intent Is expressed as the decision of 
tho House of Representatives. There being no objection, it 
wns so ordered, 

---) LETTER OF INTBNT 
H 369 

It is the Intent of the Legislature that the historical use 
or tho flood woters of any stream for irrigatJon is a bcn<>llola) 
IISO and may not be denied, provided no other water rights aro 
Injured thor<>by. 

It is the Intent that the five-year forfeiture statute for 
non-use of a water right aholl not apply Jn the event tho 
wnt•• ls not avallnble or lho soos011 Is such that the wolnr 
cannot be applied beneflcia!ly, 

H 377 was Mnd tho third time at length, occ l lon by 
section, and plooed be[oro the House for final consldore.Uon. 

The question being, "Shall H 377 pass?" 

Roll ca.II resulted as follows, 
AYllS - Adorns Allan Antone Dntcmon, Dayer, 

lleng•on, Black, Boy~, ht·ackol (, Brnun, ~rlmhllll, 0re>eksom1;>, 
BJ-own, Du1•1, Co.lien, Cl>lldbond, Chotburn, Childors, Crone, 
Crow, Dovls, DuWn, EchoHowk, JMwards, Plold, Forroy, Pry, 
Geddes, Olvons, Gur1isey, Hengcnson, Holo, Hnn•on, ff.orris, 
ftnwklng, Hay, Herml<m, Hill, Uof!/:IAnd, Hoopor, llorvat11, 
lnfAngw•, Johnson (27), Johnson (Bl, Jonos (2S), Jones (Z9), 
Judd, Keeton, IConnovlnk, Linford, Lillie, Loveland, LUC3S, 
Mw-lcns, Mccunn, MoUne, Montgomery, Noibour, r erka, l\cld, 
Raynolds, RobblRO, Scoto,, Sohocfcr, S0011, Se5slons, 
ShnP"on, Sl11lo?, Smock, 6oronacn, Spook, Stungcr, Stolohorr, 
Stoker, Str11.ssor, Stucki, Sul lu11, 'ruokcr, Wood, Mr. Spc~kcr. 
Total - 80 . 

NAYS - Winchester. Total- I. 
Absent and excused -- ICellogg, McDermott, Total - 2, 
Total-- 83. 

Whe~uupon the Speaker declared H 377 pn,ssod the 
House, Ti lle wae approved and the blll ordet·ed lra1111mitted 
to the Senate, 
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(5£101!1-T9 
MINUTES 

RESOURCES AND ENVIROMENT COMMITTEE 
, . . 

MARCEi 12, 1986 Rm 433, 1:30 pm 

PRESENT: All members of the committee were present. 

Chairman Noh called the meeting to order . 

. MOTION: Senator Little moved and Senator Beitelspacher seconded 
the minutes be approved. 

Chairman Noh called the Committee's attention to the latest letter 
in their file from the Bergs on the Coeur d'Alene property. 

SB 1404 REQUIRE F&G COMMISSION TO SET ASIDE A CERTAIN NUMBER OF 
NONRESIDENT DEER AND ELK TAGS FOR LICENSED OUTFITTERS 
AND GUIDES 

Senator ·seitelspacher explained the legislation and presented an 
amendment to the bill.which is. basicly the context of the legis
lation. The amendment would enable. the Commi'ssion to set aside 
25% of the nonresident deer and elk tags to be sold on a first-
come, first-served basis. These tags would be only for people 
who have entered into an agreement for that year to utilize the 
services of an outfitter who is licensed. This 25% is established 
after the P&G Commission has established the number of nonresident tags 
for the year. If there are some tags not sold by July 1, they will be 
sold to the general public. The Outfitters and Guides marketing 
season is later in the year and often by this time, the deer and 
elk tags have been sold out for the season. 

Senator Ringert asked what ~ould happen to a tag if the client of 
an outfitter backed out of bis committment and is there getting 
to be "traffic" in these tags? 

Ke n ~orrie, F&G, said in cases where a person does not use a tag, 
he still has to pay for them so no loss monetarily. The individual 
may turn the tag back to the F&G Department and designate someone. 
to use the tag or the tag is offered for sale to the ne.x t one on the 
list. There really isn't a way to make sure they aren ' t sol d again 
as there always seems to be a way to get around something. It is 
hoi;>ed the wording in the bill will prevent this from happening. 

Senator Beitelspacher commented this problem has existed for sometime 
and whether this bill exists or not, it will not add to the problem 
we already have. 
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Resources Minutes - 3 - March 12, 1986 

Ken Norrie, 1"&G , stated the sponsor had come to them and aslced for 
their input on the legislation . .He said they did have some question 
about how the individual would take care of the ga~'? once killed, 
but assume someone would be along with hem to take ·ca e of the 
game. 

MOTION: Senator Peavey moved and Senator Beitelspacher seconded 
the bill go out with a "do pass" recommendation. Motion carried. 

Representative Winchester, sponsor in the House, briefly spoke 
to the bill and how it' had · come about. 

A short discussion followed on just "who" could hunt. The bill 
stipulates F&G ·will have the latitude to decide this after a person 
;j.s determined to be physically handicapped. 

369 ADMINISTRATION OF WATER RIGHTS 

The legislation wouid provide for better administration, more 
consideration 0£ permitee making application for water rights , 
provides for legislative overview, allows for the Director of 
the Department to permit temporar y change in the period of use 
for less than three years . Also provisions for an extension of 
time by the Director to an applicant for the development of a 
reservoir site and the completion of the work thereof if the 
applicant has e~hibited reasonable deligence in the development 
of the project . •rhere are provisions for the Department to 
make a reasonable charge for Notice of Application to. be presented 
to interested parties. It stipulates that the transfer o:f a 
storage right for irrigation does not constitute an enlargement 
of that origina.l right . Provides for the cancellation of a permit 
and for hearings for those individuals who are affected . AlJ.ows 
the Depar tment to issue Cease and Desist orders and provides for 
civil penaJ.ities . Sets up a water right enforcement account to 
be used by the Director for administration . 

Ken Dunn , Director, Water Resources, went through the bill ex
plaining the changes and additions. The bilJ. is the result of an 
interim committee making changes to a bill that was before the 
House last year. 

Senator Ringert asked unanimous consent this bill be heJ.d untiJ. 
Friday for further discussion due to the Comrni ttee' s time be·ing 
up for the day . HB 369 will be first on the agenda for Friday. 

/341/ lf2u I#✓~- - \ 

Bev Mullins, ~ 

I ,, 
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(Set-.)~) 
MINUTES 

RE.SOURCES AND ENVIRONMENT COMMITTEE 

MARCH 1'l, 1986 Rm 4 3 3 , 1 : 3 0 pm 

PRESENT: All members were present except Senator Beitelspacher 

Chairman No
0

h called the meeting to order. 

~: Senator Little moved and Senator Budge seconded the 
minutes of the last meeting be approved. Motion carried. 

ADMINISTRATION OF WATER RIGHTS 

Ken Dunn, Water Resources, briefly summarized the intent of the 
legislation, which was before the committee for the second time. 

A short discussion took place on the right to use stored water. 
for irrigation purposes. The question was asked if this provided 
for the sale of this water. Mr . Dunn said a person could sell the 
wate.lE' or lease it . Whi.chever he desire,d to do, but probably most 
cf this would be done on a lease basis. 

SeJJato Crapo wanted to know what was to stop someone with money from 
coming in a nd buyin•:, sto:r.age rights and taking water out of 
agr.icul ture? ~lr. Dunn replied that would mean a change of use . In 
the Legislation this has to have approval of the Department and it 
is hoped this wiil take take o f that situation. 

Senator Ringert asked what was the Department's reasons for the 
Section 8 of the legislation? 

Mr. Dunn, said it provides for cancelling a l icense after five years 
of continuous non-use . The Walker oase, which was before the SUJ?reme 
Court, spoke to this issue. They said the right was there and it was 
the duty of the Director to take some action. This section sets up 
a very precise procedure for revoking a license. It makes sure the 
Director of the . Department does things as set up by the statutes . 

Senator Ringert said he did not recall all of the Walker case but did 
not believe it gave this power to the Director. 

Chairman Noh asked Senator Crapo· if tr.e Interim Committee addressed 
this po~nt. Senator Crapo said he shared senator Ringert's concerns 
of the Director having this power. The committee did consider the 
matter and decided to keep this section in the bill , though it was 

· not a umrn·imous decision . 

Mr . Dunn believes since the Jenkins case, the Director can by 
forfeiture cancel a license and that is the way the Department has 
operated. 

Senator Crapo commented the question seems to be, do we want the 
Department to adjudicate the question.or have the court determine this? 
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senator Ringert· commented there does seem to be a difference in 
pf1ilosoph i es bere on Section 8. 

~r- ouun stated he did not see Section 7 & 8 as changing the De
partment's authority but merely sete up a procedure for them to 
fol l.ow if action is needed. 

senator Crapo asked if a farmer sets aside some land for longer 
thail five years, how would the five year continuous use point 
comg into action? 

Mr. Dunn replied there is a statute that allows another five years 
i £ a person asks for an extension before the first five year period 
is up . 

A discussion followed on if lines 40-44 were in conflidt with the 
constitution. Mr. Dunn does not believe so, but Senator Ringert 
feels it may and that some· of the language may be questioned. 

Sherl. Chapman , Water Users, said they have reviewed the concerns ex
pressed here but do not know what the solution is. They do feel 
the section pertaining to the water bank needs to be ta.ken care of. 
Above Milner there-have been probJ.ems of water being diverted 
during low water, These concerns can be settled with some language 
in the bill and it is a situation that is badly in need of settle
ment: ·This legislation could be useful to the water using community . 

_s_e_n~a~t_o~r_C.....,.,r_a-p_o said there is much in this bill that is good and is 
needed. He noted there were two things he had a problem with when 
working on the legislation; the creation of a special account and 
solving problems in the Department rather than through the court 
system. However, he said he was voted down on both issues in the 
Interim Committee. 

Chairman Noh suggested this be held over until Monday so Senators 
Crapo, Ringert and Horsch could work with Mr. Dunn on amendments 
for the Committee to consider. This was agreed to by the committee. 

SB 1440 VOTING ON THE. ACREAGE BASIS IN IRRIGATION DISTRICT ELECTIONS 

Senator Ri.n.gert explained the bill would allow irrigation districts 
Eiectors, either at the time of organizing the district or by special 
election in an organized district, to adopt the acreage basis of 
voting . A 2/ 3 major.i.ty would be required to adopt t he acreage basis. 
He noted t bere were some technical (JC)ncems with the bill as well 
as the language, so w~uld like for it to go to the 14th order. 

MOTION: ~~nator Ringert moved and Senator Crapo seconded the bill 
go to the 14th order. Motion carried. 
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(Seµ~"") 
MINUTES 

RESOURCES AND ENVIRONMENT COMMITTEE 

MAReH 17 1986 Rm 433, 1 :30 PM 

PRESENT: All members of the committee were p'resent. 

Chairman Noh called the meeting to order. 

MOTION: Senator Ringert moved and Senator Chapman seconded the 
minutes of the last meeting be approved as writtert. Motion carried. 

ADMINISTRATION OF WATER RIGHTS 

Chairman Noh said he had talked to the Co'-'Chairman of the 
Interim eommittee, Mr. Chatburn, regarding this legislation and 
he would like to see the bill left as is as the majority of the 
committee did vote to support this bill as is and the issues 
raised in our committee had been discussed in the Interim 
Committee. 

Senator Chapman, Co-Chairman of· the Committee that worked on 
the legislation ag:re·ed with Mr. Chatburn that th.is · bill was a 
compromise and concern was expressed in the Interim Committee 
regarding the Director having so much .authority, but the majority 
of the subcommittee did vote for that concept. 

Senator Ringert said there was talk about the Jenkins decision 
on Friday and tbat he felt the decision was limited to·transfer 
proceedings and after reading it again, he still feels that way. 
He does not feel the Director has been told to undertake a · 
survey to see what licenses might be in forfeiture and believes 
this bill goes far beyond his authority and for this reason, he 
strongly opposes this legislation. He also said he had some 
prob lems wi.tb 42-351 , line 3 of the bill. He would like to see 
something added to inake an exception when vested water rights 
are at issue . lfe weuld like the issue t o go through administrative 
procedures but if the user is not satisfied with the administrative 
heari ng , it should be spelled out th9 t he has a evidentiary hear
Ing in the court. 

Mr . Dunn believes a better decision would be reached by the 
Department than before t he court as they have more experience in 
dealing with matters concerning water . He would recommend the 
bill in its present form without amendments. 

Sherly Chapman, Water Users, commented that some water users have 
some concerns with the Director having the power to deny a right. 
This issue is or lesser importance to the users than the storage 
water section in the bill and the illegal diversion of water. 
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Resources Minutes - 2 -· March 17, 1986 

Senator Crapo remarked there is a definite di£ference in 
philosophies. People in the private sector do have concerns 
with the Director having this power. Be sees two ways to go ; 
(1) directly to court or (2 ) go through administrative procedures 
first , and then to court with provision that new evidence could 
not. be presented in court without stript justification . 

Senator Ringert wanted to clarify that he was speaking only to 
existent or non-existence of a property right. 

MOTION : Senator Beitelspacher moved and Senator Little seconded 
the bill go to the 14th order. Motion carried. 

HB 673 PROVIDE A NONRESIDENT THREE DAY FISHING LICENSE 

Mr . Barton, F&G , explained the legislation is to provide a three 
day nonresident fishing license entitling a person to fish in 
the waters of the state for a p,eriod of 3 consecutive days . The 
fee for this license would be $10 . Re said the private vendors 
had reque-sted this legislation as presently they feel there is 
alot of unnecessary paper work . 

A short discussion followed on the fee and how it was arrived at 
for this license. 

MOTION : Senator Beitelspacher moved and Senator Sverdsten seconded 
that this bill to go the floor with a "do pass" recommendation. 
Motion carried. 

HB 555 PROVIDE FOR THE PAYMENT OF TRANSFER & INHERITANCE TAX 
REFUNDS FROM THE STATE REFUND ACCOUNT 

Dave Bivens , Farm Bureau , explained the legislation would create 
a funding source for the revolving fund to impl~ment the Resource 
Conservation and Rangeland Development program. A diversion of 
10% from the inheritance tax collection will generate an amount 
adequate to finance some pilot projects which qualify under 
the prov is.ions .of the program. He said approximatfalll• $150,000 
would go into this revolving fund . He feels a co~servation clollai; 
invested in these areas will return many times that amount in 
prevention of erosion and pollution downstream and still have 
the initial dollar left to invest again . 

Senator Sverdsten noted the interest rate on these loans was only 
6% . He feels the rate should reflect the current rates. 

Wayne .Faude, Dept of Lands, said this interest rate came about as 
a result of the depressed conditions. The rate would be set 
through administrative procedures by the Commission. 

I 

I 1 
i I 
I 
I 
t' 

' I IU 
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Addendum C H.B. 608, 2012 IDAHO SESS. LAWS, CH. 218 ( CODIFIED 

AT IDAHO CODE§§ 42-201(8), 42-221(P)) AND ITS 

LEGISLATIVE HISTORY 

1. 2012 Idaho Sess. Laws, ch. 218. 
2. H.B. 608. 
3. Statement of Purpose and Fiscal Note (RS 21325). 
4. Final Daily Data 2012 (H.B. 608). 
5. Agenda and Minutes, House State Affairs Committee (Feb. 28, 2012). 
6. Agenda and Minutes, House Resources & Conservation Committee (Mar. 

5, 2012). 
7. Testimony of Lindley Kirkpatrick, McCall City Manager (Mar. 5, 2012). 
8. Agenda and Minutes, Senate Resources & Environment Committee (Mar. 

14, 2012). 
9. Letter of Lindley Kirkpatrick, McCall City Manager (Mar. 14, 2012). 
10. Memo of Ken Harward, Executive Director, Association ofldaho Cities 

(Mar. 14. 2012). 
11. Agenda and Minutes, Senate Resources & Environment Committee (Mar. 

16, 2012). 
12. Testimony of Chris Meyer, counsel for McCall (Mar. 16. 2012). 
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IDAHO SESSION LAWS 

CRAP1'1!J\ 218 
tH . B. No . IDI) 

AIIN::7 
RllA'UKG YO \t,\Tlt1\ RJCMTS : .NO{Dl: MG s .EC.•·no» 42·2(U . t.DAl!O COO£, TO?JIOV.tot IJf 

=~~~: :=r::;:-~ :;::50:~ =~:~=~~~~~ 
bATlllC FWU1-lCLJ ~EO '"l'EIJlAt'tmH?' VOAJU; , 'N) Pl:QUIRE HO\flCll'AL P'IIOVlr>.ta: 
AW SEkBR DlS't1U:C":t$ to PROVIDE IIOTlCI: TO 't'Hl! Dffl"AMKmff' or 'RA.Tr.a u 
soona:s n· tt:RfAlH WID AP.PL.tCA'flOU l:l ~ TAX£ tiLAO .. l?'O "1t0Y!.D'C ":HAT 
IIOTJCE SHAU, BJ: ON ¥ORMS nmNl'G.fl'ED 81' THB' O!PAR.T,aJl'I' AJR> TO l1R0v10.lt: J1b;,1 
lnt:WIJJ ON OF ALL JU?QUJRCO 1tU,'(Ul.>'J.1'IC)U; AHO AY.EHO.it;C SE:Cr'J'.O:f ·U-'2.21 . 
1'0"110 COD&. TO PJIOYlDt: A n2 fOR FJLtNQ tKr.lct: OP UJm APP11(CA'fl:Ok OJ 
ttn.U:tu:T 

o. 1l Uacte:d by tba ~i.■Utuf'a o! t:.hc .Sh,t. of JdaM: 

su:"rION 1. That. Sete.t1oo U-2Ul . fdA CodU . !Mt, and tt'a «-a l.a h..-.t,y 
o,-:.ncMd u rffd •• tol.l ow.11 ; 

42•101. VA.TU RICH1"0 ACQU.tR£D wma CHAr.t.R: - ILLU....U. Dl1"-ll.SJOH AND 
APPLlCA'T-tO.H o~nTER .. .. usu !'QA 'Nll[CH t;A,T'P, RIOIM" N01' P.EQUl:P.KD - UCLDUl/t 
MJ'r'ltOJlffY OF IJEPIJlTM&NT. (ll AU d9hJ;s to d.ivo.i-t. And u•o t.hD wat•u Of U:IU 
abUI !or be.M!Uc:hl puxpou• dhb.ll h.er4U-te.r i,. •~ And COfl.f.J..caa<I un, 
dar th• p.:oridon._ of thl,a chpt:ar. •nd ngt otharvho-. And •f-t;6'r tbt p11hlat;• 
of chb Uc.le e.U t.h~ w-,itora oC thla •cat.o a.h•ll btt cont:rol.led a.nd lldA.inh • 
t•l'•d -1.n d\e -.nnor her:•Jn provltled~ .Such •Pf>r.op.ria on t1hdl ba 11t1.rtacted 
cnl.y by QeftM o:r 1.h• lll['Plleatton . pQm.il and Hc:e.na• p.fOCOdUro Ae provt..d.d l.n 
t.h.1 ■ t.l.el• : pr,ovld.-d , hOlfe v•r • t.h•t. J..n th• •v•nt an •ppcos,-ri.aUon hAJ ~n 
co:nenced by divo.cd.cn and appl1.c..tion to bo.n•.UC!laJ. 1l11-• pd .. or ta tM ot.Oc
t.i.v• Qt,• ct thU: ,i,ct. t t uy-be pe.r:teeted. u.n.O,u: RC.h •t.hod of! •pp.t(Jl?d.•uon 1 

(21 tio peuon eh&U. u•o tho publlc vnau o! t.be. •Lat. ot lcbho 6:ic.c.~t 
1n •ccot;"clat1cQ v.J.t.h th-a .. lavt ot tM •t.a.te or t4'lho . llo perJri:on ehall dlYIU't. •ny 
W•cac r r:os a iu.t~&J. 1otat.:eccourae or apply vetoJ: f.o land vlt..hou~ h1LY;a.r1.q ob
u mtd • v•.Ud vat.q.,c:. d9ht CO do ■o, o~ lllpJily .lt. t.o puq,o11•• t or-wM.eb no v611ct 
Ht.at rl9ht. 4Ut!ae. 

(3) Nob11th■ tandlng t.h• provt...io-n.a ot .-l.lbl..o.tJ.on (~) of t:h.u acu:tJon. 
vatvx.~ybe dlvert.ett t-coa o t\at\lnl. '4'Cltercou:r•• ~1;,•"1-1t any ti. . wi.t..h oi, 
without.• w•tet d;'ht : 

(1', 7o oxtlng\&ith an 0Jdatit19 fi-cfll on pti vac. or pubUc lc.n,da, •c:r.u.c-
1:u..r•a • o.r uqg:lp,ant . or t.o J)xo.vant an ox.lat:in.g- tiic♦ troo. •r1:»11d.ing to 
pr.h••to oi;: ~Uc lands , ■ t..cu.c.tm:••• o r eq\11ptl8tlt: •mt.nqe,;:od by an N '

i.lld"9 !~•: 
(b) For to.1: .. t pc4e,:ic.■ •• Q.Unttd In actel:lon .38 .... 130!:U). ldaboCOd•• 
and toN•t du.at..aba t.a.-.ut. Such r.on,1. p.ta.c.l-i.c.•• ~ fot:11•t du•t ~ta
Olnt uoo ia UAiuctd to rtto-C.n t.h.a (0 . 2t act'•- t~•l pa.1; d.o.y tt"'ON • n.nvle 
walttreo_,i-•o 
(4) vor purpona of •l&Uli•ct.ion t3) tb) ttl U\UI aoction, no t'(IPOII ah.all 

divert •at..r l'Z"OD a canal. or othor Jrr;:t.gatJ.on t..d llty whUe the wat.cu.: .L• 
hwfully di.vort..d.,. cap.u .rod, C.GfWO,Yod .. uaod o:r- cit.b&.a;VlGO phyde-.lly eon
eroll.c,,d by ch1t appropriator , 

(5) U w•t•r 1.■ to b4l d'-\l'CII'~ ~ • n..cural 11\f'AtlOCC:CUn:•• 'WJ.t.Hin • W,11• 

tor di■ ldct. o.c .Ct.DO• natural "•~ccou.ra• tr.a.:. vhlch an J. rd9at.ign dtlUv-
Cl(y •ntlt:y d..i.varto l!fator , • pe r •on d.i.vo.rt.ift1' wat.o.c pun,u1nL to eul:l••ct.lon 
tl) (bl of th.1• "ction tth.U o vo n,c,tict1 to ch• w-•hn114.ator of th• lnta.nL 
to div•.i:t "1At.a.r' to:c th• ru,.rpaa•• ,al fol:th in ••id aubAQccio.n ~ ln lh• ovont 
that. th• Viltttr ea bo div,utu purauant. to aub.■ ecti..on (3) (b) or t.hb :i-.ction 
i.Q not v i.thin a vat.et' dlattJ.ct , but: ".In i.Trl.oation doll~cu:~ •ntlt.y dl.vuui va -
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SEC'UON 2 Tba t Sec 
1Uf18nded to read a.SI follO\ 

42-221 F£E9 OF DI! 
colhct the following_ f'. 
adve.rtieing , the publl.Ci 

;:~~!~ea:: r:;v&i!i:u9t!~ 
A . Fo.c filing an apt 

tars of this state: 
1 For a C{ll&nti ty c 
ac re feet or leas • • 

2 For a quantity g1 
or for a e,to:rage vol 

acre feet • · · · • · ' · • 
3 For a quantity g i 
or for a gtoraga vo 

2 000 ac.re fllilet • • · • 
pi.us s,o .. oo for ••cl: 
o r pa.rt thereof over 
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218 2012 

TO PROVIDE AN 
ucIPALITIES' 
: ENT1TIES OP
PAL PROVlDERS 

I OF W~TER RE
) PROVIDE THAT 
'l'O PROVIl>I' FOR 
·aricN 42- 1.21., 
~ppI..J:Cl\"1'-iOH OF' 

same is hereby 

C . 218 2012 IDAHO SESSION LAWS 597 

ter from the same natural watercourse, the required notices shall be given to 
said irrigation delivery entity ~ For uses authorized in subsection (3) (a) 
of this section, notice shall not be required but may be provided when it is 
reasonable to do so. 

(6) A water right holder, who detenuines that a use set forth in sub
section (3) of this section is causing a water right to which the holder is 
enti tl.ed to be deprived of water to which it may be otherwise entitled, may 
petition the director of the deparbnent of water resources to o;r;der cessa
tion of or modification of the use to prevent injury to a water :t"ight. Upon 
9 uch a petition, the director shall cause an investigation to be made and may 
hold hearings or gather information in some other manner. In the event that 
the director finds that an injury is occurring to a. water right, he may re
quire the use to cease or be modified to ensure that no injury to other water 
rights occurs, A water right holder feeling aggrieved by a decision or ac
tion 0£ the director shall be entitled to contest the action of the director 
pursuant to section 42-1?01A(3), Idaho Code. 

(7) This title delegates to the department of water resources exclusive 
authority over the appropriation of the public surface and ground waters of 
the state, No other agency, department, county, city, municipal coqmration 
or other instrumentality or political subdiv.i.si.on of the state shall enact 
any rule or ordinance or take any other action to prohibit, restrict or reg
lllate the appropriation of the public surface or ground waters of the atate, 
and any such action shall be null and void. 

· prov-la.ion, ot i11ub ■j1ction {;2) o.f thiit :.act.ion , 
rovid~ as dafJ.nad in 11oct.ion 42-2028 1 Idaho 
no.d in ae.ction 42- 3202 • Idn.ho Codu , OZ" .a za-

l.y owno.d treatment wo--r~lL~ho.ll nol: bo. 
o colloction , ~ti.llt:IMnt. 1 ■ l:.ore.9• or 
ned tr:•n t.mar.!L '!ork• o.z othe.r: •y.a tom 

-:-:-~ =="""=='-F""i"""i"""c-,=.o'-,;.=~ ~ l~~~: sui~ ::1f;n:a~~• z: lien·:! 

a.ti'llr'I OE._!l-n cha.a. a. th:G.rain , to Lan plicntlo q p.loco . 
tico •h•ll. ba- ,!J,_JtOn th'i' de t.a.o t 0£ wato.r i:e11oul:'QQll 

e.l.l rov.lde all ro . 

~ SECTION 2. That Section 42-221, Idaho Code, be I and the same is hereby 
11-dad to read as follows: 

-l 42 - 2 21 .. FEES OF DEPARTMENT. The department of water resources shall 
.,.. b~t: the following fees which shall constitute a fund to pay for legal 

•it•i.ng, the publication of public not.ices and for investigations, re
' Ind providing public data as required 0£ the department in the per

nfi:ft o.t l. t-c, at.a tu't.ocy dutloe ; 
-~! !0 t: f l.l i ng 11n application for a permit to appropriate the public wa-
. t.hl.a •t,"lta : 
~ For a quantity of O. 2 c. f, s. or less or for a storage volume of 20 
2: , p::et or less , .. _ . . . .•. . .• . • . . , . •. . , ••••. , ..... . . , . . . . . • $100 
oz, for; a ql.l:JlntJ. t y 91:0,?.tei; thnn 0 . 2 c . f . a: . but. not. oJc:CtH)dlnq l , 0 c, t . B- . 

fllCtQ re: •tox-a.go- vol~ cp;:0-11-bl:' tlu;u, 20 6 0 1"C font tlut. nr>t a,ccev.d.1.ng 100 
3 , •• t • · · • · , • , ... , .•• , . , , ..... . . . . , . , . , , , • •• , • . . . . . • . • . . . $25~ 
:px,, t'o,r, 8 q\14.b"t l.ty greater than 1 , 0 c. f. s. but not exceeding 20 c. f. s . , 

,O.Q.b • .:r:~:11t.91Q volume greater than 100 acre feet but not exceeding 
ua ho 

00 
• • • • • , . • • • , , • • • • •• , •• , ••• • • •. • • •• • • , . • • • • • • • . $250 

"P&t'tth for each additional c,f, s . or part thereof or 100 ac;ce feet 
ereof over the first 1. O c. f. s. or 100 acre feet . 
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4. For • qu.anticy qrooi:ar thll:J'I 20, 0 c. f. e. but not excoecUn9 100 c. ~ ·• 
or ~or .D. otorago volun1a g·reatex than 2,000 acre feet bnt not oxceodt • 
10,000 ac,e f""t .. . ........ - . .. ....... • • • . • • •. • • • • • • .. • ...• $1 01

0 plus $20. 00 for each additi.onal c. f . $ . or part thereof or 100 acre f tr 
or part thereof ~ver the first 20. 0 c . £, :r,;. or 2 rOOO d!O.rQ .foe t. . t 
5, For a quantity greater than 100.0 c,f.s. but not exceeding 500 O 
c.f.s,, or for a storage volume greater than 10,000 acre feet but llqt 
exceeding 50,000 acre feet . . ..•••• , .•.•..• , • .. , .• . • . , • ~ •.. . , $2 , 61~ 
plus $10 . 00 for each additional c , f.s . or part thereof or 100 acre fe&t 
or part thereof over the :first 100 c. f . s . or 10,000 acre feet . 
6. For a quantity greater than 500 c. ( •• , or for a storage volume 
greater than 50,000 acre feet . • • . ... . •...• . , .••••... , , • • . • $6,610 
plus $2 00 for each additional l , 0 c..f . s. or part thereof or 100 acre 
feet or part thereof over the first 500. 0 c . f . s , or 50,000 acre feet . 
B , For filing an application for an &Xtension of ti.me within which to 

resume the use of water under a vested water right • • . • . . • • . . • . . . . • $100 
C. For filing application for amendment of permit , . . • • . • • . . . . $100 
n. 1 , For filing claim to use right under section 42-243 , Idaho 
Code •.••••• , ..••••••••••.•• .. •••.•••• . •••••• . •••• . .••••• , $100 
2 . R'or -fillrtg • l111to claim to upa. o wotor righ t Uhdor sect:i.on -<i2.-243, 
ldo.ho Code, Mhi:ro thCI da.te f":ilod with th(!, dQpa.rt,nmnt of Willter rooources 
or. tho postlft:a:d• 1t moilod to t:.ho depnrtme.ot of wator J:"Gcoo-rc•■• i.a; 

l.. At'tor Jun& 30 , 1998 .. . • .. . .. , .. •.. . .. ... .. . . .. . .. .. . $250 
11 . ~ft.., JuM lO. ioos .. ... ... ...... . .............. . . .. , $soo 
iii . For av a.ry ton (l.0) year-a after June 30, 2005, an addi-
tional . ..... .. .... . . . , ...... , . . . . . . . . . . . . . . . . . . . $500 

It . Fo..: f1.ll.n9 1,n a.s.aignrno.nt ot pe.rmit . . , ..... , . . . . . $25.00 
F f'oz:: .r:oadvurt.iaing Application to:a;: permit, change, exchange, or ex-

ton.e.ion to re.~ \lso . .. ... , • .. .. ••...• .. .•• , •• . •.•.. , . . . , •.. . , , $50 , 00 
G. Fo.r c11.a:-u.llcaUr:m , e.a.d, doCUl'lent . , •.••.. , .. ••••. , •.•• . , .. $1 . 00 
H. For ma.king photo oopia" ot o.Cf"lc:e 1:cc.offl.M. map.1t and docur,•nts tor 

publi.c une •. , , ••• , . . . A rnA·.11on11.b.lo <:hn.i:go as dl9tond.n11d by thu d.opin:tmo.nt . 
I . For .filing i:equut torextc.n,ion of ti.mo W..i.thin '",hlch t.o .submit: proot 

cfbttno.ficii11.l WIO: on a wat:(u:· right pcnu.t,, ..... .. , ..... . .. , ..•.. .. . S50 . 00 
J . Fo..t ta.11kJ1 roqui~i ng in nxce.se- of ono (lJ hour roaoucl\ or foa:: comput.--

a..r:i&ed data provJ.dod :fo= pub-lL:. ua: • . .•• A raa~onablo cha.r110 u dfl!t.e:rmincd 
by th,. departmant . 

K. F'or .fil...Lng proof of birtna.t'ici..al u..eo of water and re.quo:Jr.s: for water 
right licanso O)(Amin.a.ttona, a .fae baaa,d upon the rate of di~rr;:i.on claimed 1n 
tho proot o.t bunat-icla.l uao; 

1 . For zri quantity ot 0,2. o . L . a , orl.ess, or for a nl!.o~go volu«:l!I of 20 
acre taut or loo-a ..... . , , . •. . , , ••..• , ... , , , , ..... • , •.• , ••• , , • $$0 . 00 
oxe.opt no tea. eha.ll be cha.rgod for domestic u•e f~r which ;a p,az:nait J.o not 
rGCJUii:ad. . 

2 . Fo.r a quantity 9ro11tcu:: th.an 0.2 c . f. s. but not axcaoding 1. O c. f .s., 
or ~oc • n:to,:a.9C1 volume gi: .. .at<U' ttum 20 ac.a:.e foet , but not exceeding 100 
aero ~oot .. ....... . , ....... . ... .............................. $100 
3 _ Foi: • qua.nclt:y groiD.ta.r tluiin 1.0 c.f.s., or for a storage volume 
great.o..i: t.h.an 100 oci:11 ta t ~ ..••.. .. , .... . , ... .. •.. . . . ..... . , . . . $100 
plua $25. 00 for each ad'di tionnl c . f . s . or part thGreof", or lOO ac:.ro feet 
or pa.rt th.drc.ot , ova.l' tho fir:i.t 1 . O c. f. s. or 100 acre foot 'Ii th I maxi
SrJurn f'o.a not to cuo:oud $ 600 . 

L, . For .f;U:in.q ii p,;otoet o r reque&t to intervene in a protee-
W mat.te.z: · ··- · • • ·· ···•· · · · •• · ·•·· ··... •.. .. . ••••••• ..• ... $25.00 

M. For ti.Ling o.n a ppl.tcation to a lter a stream channal pursuant to chap
tor 38, t.itle 42.. Idaho Codo: 

1. Application for recree tional dredgQ permits by residents of the 
state . . . . ...... . . , .......... •. .. .. . . .. , • . . .... .• . , .. • .. $10. 00 
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l cat.1on re. 
t , AFP J • •• ,., •• 

, c;,.t~h~·z::· 6'.Pp.11cat 
3 . ~or nottipt:. o:C 
t' , n.r.uoJ. c:h:n 

_..ori.1ib;~n. f'UJ.ng n.n 
o. ~u.t"e oJ Ulli4 

,-ricd 
0
;:; • qut1.nt.l.t: 

.~z::a faat ur; 1011111 

i . tor a q,.iant.i~ 
0-1.'. f<,:s: 8 ,.t.orage 
,.era faet • • • • · · 
:I l'oJ: A qunnt>. t.: 
or for: • a.toce.qe 
2 000 e.c.t:• tact. . 

i.ua $80 00 for • 
:.i:- pa.xt thc:c•ot: o 
4 . for G quant. 
c.f.s., or for I 
exceeding 10' 00C 
pb11 S40 . 00 foe ' 
oz: p11;rt. thGraof ' 
s , For. a quanti. t 
or for a storage 
50' 000 acre feet 
plus $20 • 00 for 
or part dlareo£ 
6 For a quant 
g~oat:ar thn.n 50 
p.1us $-4. . oo tor , 
or pai: t t'hQ.roof 
1. mo-c an~ 11.ppl. 
or more vested, 

P , .!:2~-
sectfci"n 42..:2918. 

All fees recei, 
sions of this ch~p~• 
in the water admin1 

Approved April 3, 
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ding 100 c f.8. 
:. not exceeding 
. • .. • . $1,010 
,r 100 acre feet 
:"eet . 
,xceeding 500. 0 
ca feet but not 
. • ... ., $2,610 
>r 100 acre feet 
:eet . 
.9torage volume 
•• ... , . $6,610 
eof or 100 8.Cre 
0 acre feet. 
"i thin which to 
...... •• $100 

$100 
42-243, Idaho 

. • , . .. , • . $100 
Htction 42-243 1 
,;oater resources 
>urces, is: 
....... .• $250 
. • . ... .. . $500 
2005, an addi-

..... $500 
• . • ... $25 . 00 

xchange, or ex
., . • • , . $50.00 

$1, 00 
:i documents ~or 
the deparbnent , 
to subm.i. t proof 
... " . . $50.00 

1 or for comput
fe a~ determined 

uests for water 
~sion claimed in 

Lge volume of 20 
.. • $50 , 00 

. a permit is not 

ling 1 . 0 c.£.s .~ 
•t exaoading 100 
, • ·· . . , $100 
storage volume 

, . $100 
or 100 acre faet 
aet with a maxi-

in a prates
... , . • . $25. 00 

rrsuant to chap-

!sidents of the 
$10. 00 
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2 . Appl.icCltion fox- c.ocraational d.a:C:dg• pe.Dlll ta by non.r,e:d.d~te of thQ 
ato.to. . . . , , , .....•.. . .••••.. .. .. , , ..........•. , . ...... . , • • • $30 , 00 
3 . Othor oppHcation• .. , ... .. ... . , ............ , ... , . . , ., . . , $20 , 00 
N . For .racolpt. of .all notla!-a of oppllcatJ.an rithin a dttrignAutd area , a. 

,c-oa.a:onab.l.o a.,,nu.n.l chD-1:'glft •im clotormir,,a.dhy th"' dapa..t:tmon t . 
o . •·or filing .a.n -t1pplicot.lon to chanqo thtt point of div•nion, place . 

p(!riod o:r: notura of u1:10 of watu \lnder a vostod wa.tcu right ! 
1. Foe e qu&ntit.y o.f ¢.2 c . ! . 1t . or leao: , ot !ot a a.tocngo vo lt~ of 2C 
o.c.ra t~t o,: laa:o •••• •.•• •••••• . •••••••••••••• . , • • • • • . • • • • • • • . .C200 
2. for" qu.nntlty g-rc,Plil:..e.r thnn 0.2 c.! .e. but not oxctiedin9 l . O c . f .n., 
or to.r a atoi-,:ago vol.UDJ.• grooto.r than lO ae:o f~ot but not Gxa:o.ading l.00 
aer<> te<>t ... • , , , • . • • . . . . . . . • . . . . . . . . . . • . . . • . . . . . . . . . . . . . • . ssoo 
3. Fot: n. qua:nt:ity 9r0,l!l\..er t:.han 1 . 0 o.f . 111. but not o xcoodi.nq 20 e . f . 1 •• 

or fo~ a otora..go vol \IDJ.a 9:roate.r thi:m 1 00 acce to.et but no •xce~ng 
2,000 acr.o feut . . • . , , • . . . . , • •• .. • , •••. ....... . .. •• , ....... . , , S500 
plu.e $80 . 00 fo.r cac:h Additional c . • ... o . or part thoroot ox 100 act:.8 feot.. 
orpartth.t'i~GOCQvert;h1t11.f.i.r•tl . Oc . t . 0, . orlOO cret&et.. 
, . For a qo.nnt.J.ty g-roat•r than 20 0 c.f . .o . but no a.xeci~d.i.n; 100 
c . .f . s., or for ~ oto.co.qo volume 9-n!!Ato.r th.an 2. 000 ac.r• to.et but not 
eJU::..ffdln;l0 , 000oc.s:tifoat . ••••• , ••• •• . •••.•••.. ....• . ~ • • . .. ,2..020 
plu.o $40 , 00 for e..ch additiona.l e • .f.a . o~ part thorno~o:r too ne.rtt faat. 
or: part: t ho.raof ovnr tho ti cat. 20 .0 c. f · • • oc 2 j000 acr .£Ht . 
S. i"or • quantity gntatu.r: than l.00 c . f . G. but not vXCOftd.S.Dg 500 a . f . n . , 
or fo.c • ~t.or.a96 volu:rnn g:roat.o.r tho.n 10. 000 aero foot but not xee$d.in~ 
50 . 000 AC.Co fG1't .. ,. ,. , , , • . , ., , . .. ., • , ..... ,. • , ,, , .. .. . ., • $5, 220 
pl ua: $20. 00 fo~ each add.i t.i.ona.l c . t . .c. . or pa::i=t. t.h•a:-oof or 10D ACl-"CJ fOG:t 
or part. tho-raot ovo.r the ti:rn.t 100 o . .t .•. or 10, 000 ac.re .tuct". 
6 . For n. quantity g-rt;tAte.r tha.n 500 c. . .f . ~ • • o:X- for II u t o.caq·o volume 
g:r at. z than SO ~ 000 acr• "ftJat . • . • • • . . • • • . . • . . • • • • • • . • . • . • . . $13 , 22.0 
plu~ $4 . 00 foe Ofl<:h additional c . f.G . o.e pa.rt thl)J:'eof o,: 100 aae foo-t 
o,; part tho.roof ovur the fl.ra-t 50 0 c . f . • . or 50,000 •c.r·u feot . 
"1 , Fo:r: auy application to c:banga, th~n.atu. t:Q of uae ofw•t:•·:c undar o ne (1..) 
or mos:• ve•ced. wa.bU" right (s) , e n addlt onal fco of $250 •he..11 apply . 
!.:. ~r filin .a notico o.f 1.and a. lic..atign of o.ffl1.1ont as roqlilired by 

~uction42 --2 0 l(8) , .1dAhoCOde . ... ••••... .•• • . •. . . • •• •••. . r 1 • ••• • •• :S-15~ 
All fees rcicoivo.d by tl1e dopai:mo.n t of. water resources u ndor the p.t"O vi 

sions of this chapter shall be transmitted to tho stat• treasurer for ciepo:a i t 
in the water administration a.ccount . 

Approved April 3, 2012 . 
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LEGISLATURE OF THE STATE OF IDAHO 
Sixty-first Legislature Second Regul;n SE,ssion - 2012 

IN 'rHE HOUSE OF REPRESENTATIVES 

HOOSE BILL NO. 608 

BY STATE AFFAIRS COMMITTEE 

AN ACT 
2 RELATING TO WATER RIGHTS; AMENDING SEC'rION 42-201, IDAHO CODE, TO PROVIDE AN 
3 EXCEPTION FROM WATER RIGH'l'S REQUIREMENTS FOR CERTAIN MUNICIPALITIES, 
4 MUNICIPAL PROVIDERS, SEWER DISTRICTS AND REGIONAL PUBLIC ENTITIES OP-
5 ERATING PUBLICLY OWNED TRF.,ATMEN'l' WORKS, TO REQUIRE MUNICIPAL PROVIDERS 
6 AND SEWER DISTRICTS TO PROVIDE NOTICE TO THE DEPARTMENT OF WATER RE-
7 SOURCES IF CER'l'AIN LAND APPLICATION IS TO TAKE PLACE, TO PROVIDE THAT 
B NO'rICE SHALL BE ON FORMS FURNISHED BY THE DEPARTMENT AND TO PROVIDE FOR 
9 INCLUSION OF ALL REQUIRED INFORMATION; ANO AMENDING SECTION 42-221, 
10 IDAHO CODE, TO PROVIDE A FEE FOR F.'ILING NOTICE OF LAND APPLICATION OF 
11 EFFLUENT , 

12 Be It Enacted by the Legislature of the State of Idaho: 

13 SECTION 1. That Section 42-201, Idaho Code, be, and the same is hereby 
14 amended to read as fol.lows: 

15 42-201. WATER RIGH'rS ACQUIRED UNDER CHAPTER -- ILLEGAL DIVERSION AND 
16 APPLICATION OF WA'l'BR -- USES FOR WHICH WATER RIGHT NOT REQUIRED -- EXCLUSIVE 
17 AUTHORITY Off OEPARTMENT. (1) All rights to divert and use the waters of this 
18 state for beneficial purposes shall hereafter be acquired and confirmed un-
19 der the provisions of this chapter and not otherwi.se. And after the passage 
20 of this title all the waters of this s ale shall be conLrolled and adrninis-
21 tered in the manner· herein provided. Such appropriation shall be perfected 
22 only by means of the application, permit and license procedure as provided in 
23 this title; provided, however, that in the event an appropriation has been 
24 commenced by diversion and application to beneficial use prior to the effec-
25 tive date of this act it may be perfected under such method of appropriation. 
26 (2) No person shall use the public waters of the state of Idaho except 
27 in accordance with the laws of the state of Idaho. No person shall divert any 
28 water from a natural watercourse or apply water to land without having ob-
29 tained a valid water right to do so, or apply it to purposes for which no val id 
JO water right exists. 
31 (3) Notwithstanding the provisions of subsection (2) of this section, 
32 water may be diverted from a natural watercourse and used at any time, with or 
33 without a water right: 
34 (a) To extinguish an existing fire on private or public lands, struc-
35 tures, or equipment, or to prevent an existing fire fLom spreading to 
36 private or public lands, structures, or equipment endang·ered by an ex-
37 isting fire; 
38 (b) For forest practices as defined in section 38-1303 (1), Idaho Code, 
39 and forest dust abatement. Such forest practices and forest dust abate-
40 mcnt use is limited to two-tenths (0.2) acre-feet per day from a single 
41 watercourse. 
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(4) For purposes of subsection (3) (b) of this section, no person shall 
2 divert water from a canal or other irrigation facility while the water is 
3 lawfully diverted, captured, conveyed, used or otherwise physically con-
4 trolled by the appropriator. 
5 (5) If water is to be diverted from a natural watercourse within a wa-
6 ter district, or from a natural watercourse from which an irrigation deliv-
7 ery entity diverts water, a person diverting water pursuant to subsection 
8 (3) (b) of this section shall give notice to the watermaster of the intent 
9 to divert water for the purposes set forth in said subsection. In the event 
10 that the water to be diverted pursuant to subsection (3) (b) of this section 
11 is not within a water district, but an irr.igation delivery entity diverts wa-
12 ter from the same natural watercourse, the required notices shall be given to 
13 said irrigation delivery entity. For uses authorized in subsection (3) (a) 
14 of this section, notice shall not be required but may be provided when it is 
15 reasonable to do so. 
16 (6) A water right holder, who determines that a use set forth in subsec-
17 tion (3) of this section is causing a water right to which the holder is en-
18 titled to be deprived of water to which it may be otherwise entitled, may pe-
19 tition the director of the department of water resources to order cessation 
20 of or modification of the use to prevent injury to a water right. Upon such 
21 a petition, the director. shall cause an investigation to be made and may hold 
22 hearings or gather information in some other manner. In the event that the 
23 director finds that an injury i.s occurr.i ng to a water right, he may require 
24 the use to cease or be modified to ensure that no injury to other water rights 
25 occurs. A water right holder feeling aggrieved by a decisj on or actj on of the 
26 director shall be entitled to contest the action of the director pursuant to 
27 section 42-1701A(3), Idaho Code. 
28 (7) This title delegates to the department of water resources exclusive 
29 authority over the appropriation of the publ.i c surface and ground waters of 
30 the state. No other agency, department, county, city, municipal corporation 
31 or other instrumentality or political subdivision of the state shall enact 
32 any rule or ordinance or take any other action to prohibit, restrict or reg-
JJ ulate the appropriation of the public surface or ground waters of the state, 
34 and any such action shall be null and void. 
35 ill Notwiths anding the provisions of subsection (2) of this section, 
36 a municipality o:i: municipal prov ide.c as defined in section 42-202B 1 Idaho 
37 Code, a sewe r district as defined in sec ion 42-3202 , Idaho Code , or a re-
38 q i.anal public entity oper ting a publicly ow11ed treal:menL works shall not be 
39 reg1)ired to obtain a water right: tor t he collection, treatment, storaoe or 
40 disposal of effluent from a publicly owned treatment works OT other s ystem 
41 for t he col lection o-f sewage or storrnwater where such collection , trea t me nt , 
42 st01:age or disposal, includJng land appl ica -ion, is employed in response to 
43 state or federal regulatory requirements . If la nd application is to take 
44 p l ace on lands not identified as a place of use for an e xisting irri gati on 
45 water right , he municipal prov i der or sewer district s hall provide t he de -
46 partment of Wtlter. resou.rces with noti c e describing t he. location o f t:he land 
47 applloaLion1 or an y change Lhereln, prior t:o land application tak.i.ng pl.ace. 
48 'l'he notice shall be upon forms furnished by the department of water resources 
49 and shall pi:ovide aJ.l regu .red i n ormati on. 
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SECTION 2. That Section 42-221, Idaho Code, be, and the same is hereby 
2 amended to read as follows: 

3 42-221. FEES OF DEPARTMENT. The department of water resources shall 
4 collect the following fees which shall constitute a fund to pay for legal 
5 advertising, the publication of public notices and for investigations, re-
8 search, and providing public data as required of the department in the per-
7 formance of its statutory dutie s : 
B A. For filing an application for a perm.it to appropriate the public wa-
9 ters of this state: 
10 1. For a quantity of O. 2 c . f. s. or less or for a storage volume of 20 
11 acre feet or less ... , .... .. ........... , . . . . . . . . . . . . . . . . . . . . . . . $100 
12 2. For a quant i ty greater than 0.2 c.f.s. but not exceeding 1.0 c.f.s. 
13 or for a storage volume greater than 20 acre feet but not exceeding 100 
14 acre feet ............... , ...................... , . . . . . . . . . . . . . $250 
15 3. For a quantity greater than l. 0 c. f. s. but not exceeding 20 c. f. s., 
16 or for a storage volume gre ater than 100 acre feet but not exceeding 
17 2,000 acre feet ......................... , . . . . . . . . . . . . . . . . . . . . . $250 
1B plus $40.00 for each additional c.f.s. or part thereof or 100 acre feet 
19 or part thereof over the first 1. 0 c. f. s. or 100 acre feet. 
20 4. For a quantity greater than 20. 0 c. f. s. but not exceeding 100 c. f. s. 
21 or for a storage volume greater than 2,000 acre feet but not exceeding 
22 10,000acrefeet ....................... . .................... $1,010 
23 plus $20.00 for each additional c.f.s. or part thereof or 100 acre feet 
24 or part thereof over the fi r st 20. 0 c. f. s. or 2,000 acre feet. 
25 5. For a quantity greater than 100.0 c.f.s. but not exceeding 500.0 
26 c. f. s., or for a storage volume greater than 10,000 acre feet but not ex-
27 ceeding50,000acrefeet .................................... $2,610 
2B plus $10.00 for each additional c.f.s. or part Lh!c!.reo( or 100 acre feet 
29 or part thereof over the first 100 c. f. s. or 10, 000 ac~e feet. 
30 6. For a quantity greater than 500 c.f.s., or for a storage volume 
31 greater than 50,000 acre feet .......... , .................... , . $6,610 
32 plus $2. 00 for each additional 1. 0 c. f. s. or part thereof or 100 acre 
33 feet or part thereof over the first 500 . 0 c. f . s. or 50, 000 acre feet, 
34 B. For filing an application for an extension of time within which to 
35 resume the use of water under a vested water right ............... , .... $100 
36 C. For filing application for amendment of permit .... , .. , •....... $100 
n D. 1. For filing claim to use right under section 42-243, Idaho 
3B Code . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $100 
~ 2. For filing a late claim to use a water right under section 42-243, 
40 Idaho Code, where the date filed with the department of water resources 
41 or, the postmark if mailed to the department of water resources, is: 
42 i. After June 30, 1998 .................................. $250 
43 ii. After June 30, 2005 .......... , ....................... $500 
44 ii.i. For every ten (10) years after June 30, 2005, an addi-
45 tional ......... , . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $500 
46 E. For filing an assignment of permit ... . ..................... $25. 00 
47 F. For readvertising application for permit, change, exchange, or ex-
4B tension to resume use ............................................ $50. 00 
49 G. For certification, each document ........................... $1.00 
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H. For making photo copies of office records, maps and documents for 
2 public use ........... A reasonable charge as determined by the department. 
J I. F'or filing request for extension of time within which to submit proof 
4 of beneficial use on a water right permit . ... .. . .. . .. . .. . .......... $50. 00 
5 J. For tasks requiring in excess of one (1) hour research or for comput-
6 erized data provided for public use ...... A reasonable charge as determined 
7 by the department. 
8 K. For filing proof of beneficial use of water and requests for water 
9 right license examinations, a fee based upon the rate of diversion claimed in 
10 the proof of beneficial use: 
11 1. For a quantity of 0. 2 c. f. s. or less, or for a storage volume of 20 
12 acre feet or less . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $50. 00 
13 except no fee shall be charged for domestic use for which a permit is not 
14 required. 
15 2. For a quantity greater than O. 2 c. f. s. but not exceeding 1. 0 c. f. s., 
16 or for a storage volume greater than 20 acre feet, but not exceeding 100 
17 acre feet ..................................................... $100 
18 3. For a quantity greater than 1.0 c.f.s., or for a storage volume 
19 greater than 100 acre feet ..................................... $100 
20 plus $25.00 for each additional c.f.s. or part thereof, or 100 acre feet 
21 or part thereof, over the first J .0 c.f.s. or 100 acre feet with a maxi-
22 mum fee not to exceed $600. 
23 L. For filing a protest or request to intervene in a protes-
24 ted matter ...................................................... $25. 00 
25 M. For filing an application to alter a stream channel pursuant to chap-
26 ter 38, title 42, Idaho Code: 
27 1. Application for recreational dredge permits by residents of the 
28 state ....................................................... $10. 00 
29 2. Application for recreational dredge permits by nonresidents of the 
30 state ....................................................... $30. 00 
31 3. Other applications ....................................... $20.00 
32 N. For receipt of all notices of application within a designated area, a 
33 reasonable annual charge as determined by the department. 
34 0. For filing an application to change the point of diversion, place, 
35 period or nature of use of water under a vested water right: 
36 1. For a quantity of O. 2 c. f. s. or less, or for a storage volume of 20 
37 acre feet or less ........................... , .................. $200 
38 2. For a quantity greater than O. 2 c. f. s. but not exceeding 1. 0 c. f. s., 
39 or for a storage volume greater than 20 acre feet but not exceeding 100 
40 acre feet ..................................................... $500 
41 3. For a quantity greater than 1. 0 c. f. s. but not exceeding 20 c, f. s., 
42 or for a storage volume greater than 100 acre feet but not exceeding 
43 2,000 acre feet ................................................ $500 
44 plus $80. 00 for each addi.tional c. f. s. or part thereof or 100 acre feet 
45 or part thereof over the first 1. 0 c. f. s. or 100 acre feet. 
46 4. For a quantity greater than 20.0 c.f.s. but not exceeding 100 
47 c.f.s., or for a storage volume greater than 2,000 acre feet but not 
48 exceeding 10,000 acre feet ................................... $2,020 
49 plus $40.00 for each additional c.f.s. or part thereof or 100 acre feet 
50 or part thereof over the first 20. 0 c. f. s. or 2,000 acre feet. 
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5. For a quantity greater than 100 c. f. s. but not exceeding 500 c. f. s., 
or for a storage volume greater than 10,000 acre feet but not exceeding 
50,000 acre feet ...... , , , ....... , ........ , .................. , $5,220 
plus $20.00 for each additional c.f.s. or part thereof or 100 acre feet 
or part thereof over the first 100 c. f. s. or 10,000 acre feet, 
6. For a quantity greater than 500 c.f,s., or for a storage volume 
greater than 50, ODO acre feet ........................ , ....... $13,220 
plus $4.00 for each additional c.f.s. or part thereof or 100 acre feet 
or part thereof over the first 500 c, f. s, or 50,000 acre feet. 
7, For any application to change the nature of use of water under one (1) 
or more vested water right (s), an additional fee of $250 shall apply. 
.!:,_ E'or f i ling a not.lee or land a.ppl i cat.ion of ef[luent. as required by 

section 42-201 (8), Idaho Code ........ . ... . ...... . . . , , , . . .... , ...... $150 
All fees re eivf;lrl by the department of water resources under the provi

sions of this chapter shall be transmitted to the stat0 treasurer for deposit 
in the water administration account, 
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STATEMENT OF PURPOSE 

RS21325 

The purpose of tliis legislation is to clarify that a separate water right is not required for the 
collection, treatment storage or disposal storage, including land application, of the effluent from 
publicly owned treatment works, E B:luent is water that has already been diverted under an existing 
right and has not been returned to the waters of the state. If the land application is to be on laud 
for which there is not ah·eady identified a place of use for an existing water right, notice of the 
place of use will be provided to the depa1tment of water resources to allow the department to have 
complete records of where the water is being used, 

FISCAL NOTE 

This bill, if passed, will have a positive fiscal impact to both the state and to local jurisdictions. 
The local jurisdictions will no longer incur the costs associated with the application process and 
the filing fee for a new water right application for w11ter that has previously been approp1'iated, 
The department of water resources will no longer incur the expense in personnel time, and other 
overhead costs, associated with processing of those water right applications. 

Contact: 
Name: Representative John A. Stevenson 
Phone: (208) 332-1000 

Ke11Ha1ward 
Association of Idaho Cities 
(208) 344-8594 

Statement of Purpose/ Fiscal Note 
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Doy.Lb, D\leJctu:,.r-- ~1(lbb , BurgQynu, Chf1ddo1td'oni, Ch 1., 

CuUi u•, CronJn, 11 Mnrdru~nt, &l LI.worth, !:1i.ka:-.lri:w, 
Oibbo, Ci\l.thrJ.o, HagQ~olC'n, H.111:t , Jl11t::tg'CH1, u .. i:-i.roci:· 
n r1do 1:~_an, Ji!t(J"Uot, :Killen, KltHJ , 1,acoy , t, ,U;:flo' 
Loort:.r,choz: , r,uker, Kax.i:J.ott, McJI.L llAn (Homu•nJ • 
Hoylo, lluu1S11t, ujulacn, Uonlni. r.nt;dok, hnc,/ 
P.a£ry, "Raylt0,fld1 "Rlm101 Robact•, Ruaclm, Scha r.,,:' 
Shepherd , Bimpaon, Slmn, S1P_l t h{30), $mithu-c,' 
ra:oljonnon. Thit.)'rt, 'l"hompoo11, T£1til, Vnnder Woude' 
1lllla, l':oodl27}, ttQod.{35) 1 -Mr . SJ)(lak r ' 
NAYS -- None 
Ahe o·nt and exaused -- Onct, n! lbno , Black, Ci:ane, 
Higgl.n11., McGcachin, Palffll)r, Sh.icloy 
B'loor Sponao~ - Boyle 
Title apvd - to Sonate 

03/1-4 Senate intro - 1Bt rdg - to Agric J\f.f 
03/22 Rpt out - rec: d/p - to 7.nd rdg 
03/23 2nd rdg - to 3rd rdg 
03/21 3rd rdg - PASSED - 33-0-2 

AYE.S -- Andreason, Bai.r, Bi.l!taU, Bock, BrofUll'HfOC'd, 
Cameron, Corder, Darring t uu, DiC'V"JB, l'ulch~n, 
Goedde, Hammond, Heider, Hill, Johnson, Keough, 
LeFuvour, Lodge, Malepeni, McKague, Mortlmer, 
Nuxoll, Pearce, Rice, Schmidt, SiddoWBY, Smy{>er, 
Stennett, Tippets, Toryanski, Vick, Werk, Windor 
NAYS -- None 
Ah•ant and excused -- Brackatt 1 McKenzie 
Floor Spr;mflor - Srnyser 
T 1 tle apvd - to House 

03/28 To enrol 
Rpt enrol - 5p signed 

03/29 Pree signed 
To Governor 
Rpt delivered to Governor on 03/29 
Law Nithout signaturfl 

Session Law Chapter 341 
Effective; 01/0J /12 

H0612 .. , .... , , .•........• ... . . ..... , . , ... by WAYS AND t,igAN~ 

ENDOWMENT LANDS ~ Amends exi6t1ng low relating to endo1-1ment 
landa to reviBe the powers and dutiea of the State Land 
Board to provide requirements ar,sociated with the exchange 
ot endowment lands or the use of proceeds from the 9ala al 
public auction of endOl'fJllent land!!, 

02/29 Honl'le intro - 1st rdg - to printing 
03/01 Rpt prt - to Ree/Con 

U0613 , , • , • , , • , •• , • , , •• , , ••• , , , ••• , • , , , ••• by "-"'AYS 1\ND MF:1'.NS 
IDAHO TRAVEL JI.NO CONVENTION INDUSTRY COUNCIL - Ar11end.s 
exj t:1 ting law relating to the I daho Travel end Convention 
Induatry Council to revise provisiono relotintJ to thft term 
of or U c e and removal of members of the :Idaho 'l'ruvel and 
Conventlon Industry Council. 

02/29 House intro - 1st rdg - to printing 
03/01 Rpt. prl.:. - to st Aff 
03/13 Rpt out ~ rec d/p - to 2 nd rdg 
03/14 2nd i:dg - to 3rd rdg 

Rlo suap ~ PASSED - 68-0-2 
AYES -- 11.nderson, Andi:us, B;irbieri 1 Barrett, 
Bateman, nett, Bayer, Bedkc, Bell, Bilbao 
(Reynoldson), Black, Blcck(Block), Bolz, Boyle, 
Buckner-Webb 1 Burgoyne, Chadr1erdon, Chew, colJ io5 , 

Crane, Cconl11, DeMordaunt, Ella•,or:th, Ei:;k..:!"idge, 
Gibbs, Guth'tio, llagedorn, Hert, lla rqjlen, H1n:t1ood, 
Hendet"aon, Higgins, Jaquet, Kill~n, I<iug, Lacey, 
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SUBJECT 

RS 21366 

RS 21324 

RS 21325 

H 478 

HJM 11 

AGENDA 
HOUSE STATE AFFAIRS COMMITTEE 

8:30 A.M. 
Room EW40 

Tuesday, February 28, 2012 

DESCRIPTION 

Public Assistance Law 

PERS! / Employee Defined 

Water Rights 

Sale of Liquor by the Drink 

Amendments Convention 

PRESENTER 

Rep. McGeachln 

Rep. Stevenson 

Rep. Stevenson 

Bill Roden 

Rep. Nielsen 

If ou have written testimon , please provide a copy of it to the committee 
secretary to ensure accuracy of records. 

COMMITTEE MEMBERS 

Chairman Loertscher 

Vice Chairman Crane 

Rep Stevenson 

Rep Black 

Rep Anderson(Keough) 

Rep Andrus 

Rep BIibao 

Rep Luker 

Rep Palmer 

Rep Simpson 

Rep Gulhrie 

Rep Henderson 

Rep McGeachin 

Rep Sims 

Rep Batt 

Rep Smith(30) 

Rep King 

Rep Higgins 

Rep Buckner-Webb 

COMMITTEE SECRETARY 

Lissa Cochrane 

Room: EW46 

Phone: (208) 332-1145 

email: lcochrane@house.ldaho,gov 
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DATE: 

TIME: 

PLACE: 

MEMBERS: 

ABSENT/ 
EXCUSED: 

GUESTS: 

RS 21366: 

MOTION: 

RS 21324: 

MOTION: 

::---~ RS 21325: 

MINUTES 

HOUSE STATE AFFAIRS COMMITTEE 

Tuesday, February 28, 2012 

8:30 A.M. 

Room EW40 

Chairman Loertscher, Vice Chairman Crane, Represenlat1ve(s) Stevenson, Black, 
Anderson (Keough), Andrus, Bilbao, Luker, Palmer, Simpson, Guthrie, Henderson, 
McGeachin, Sims, Ball, Smilh(30), King, Higgins, Buckner-Webb 

Representative(s) Henderson, Buckner-Webb 

Curtis Kemp, Ketchum City Council; Russell Westerberg, Hagadone Hospitality: 
Elfzabelh Criner, Idaho State Dental Association (ISDA); BIii Roden, Knob HIii inn; 
Breit Matteson, Knob HIii inn; Sarah Fuhriman, Roden Law Office; Tony Smith, 
Benton Ellis; Kerry Ellen Elliott, Idaho Association of Counties: Ken Burgess, Idaho 
Licensed Beverage Association. 

Chairman Loertscher called the meeting to order at 8:35 a.m. 

Rep. Batt made a motion to approve the minutes of February 21, 2012 as written. 
Motion carried by voice vote. 

Rep. Higgins made a motion to approve the minutes of February 17 and 20, 2012 
as written. Motion carried by voice vote. 

Rep, McGeachin presented RS 21366, proposed legislation to restore cuts to 
Medicaid made during the 2011 Legislation Session in H 260. Rep. McGeachin 
explained that RS 21366 wil l restore $1 .5 million to tlie State's General Fund. 
The three programs targeted ror restoration Include preventive dental services, 
duplicative skill treatment for lndivlduals with mental health and developmental 
disabilities, and removal of the Individualized tiered budgets for adults. 

Rep. Bilbao made a motion to introduce RS 21366. Motion carried by voice vote. 

Rep. Stevenson presented RS 21324, proposed legislation to replace H 445. 
Rep. Stevenson slated !hat H 446 Inadvertently Included school bus drivers and 
librarians in the revised definition or "employee''. Rep. Stevenson explained that 
RS 21324 came aboul because cemetery districts requested exemptions for their 
employees, but PERSI slated they did not qualify. RS 21324 wlll provide an 
exemption for cemetery districts and mosquito abatement districts. Currently. Idaho 
Code requires certification that the position ls seasonal and affected by weather 
and lhe growing season. Cities such as Rexburg had seasonal employees working 
on projects outside of the growing season and they were not able lo exempt them. 
RS 21324 resolves this and removes this requirement. 

Rep. Smith made a motion to introduce RS 21324. Motion carried by voice vote. 

Rep. Stevenson presented RS 21325, proposed legislation to clarify that a 
separate water right is not required for the collectlor\ treatment storage or disposal 
storage, Including land appllcalion, of the effluent from publicly owned treatment 
works. Rep. Stevenson stated lhls legislation was brought by the Association of 
Cities due to a situation that arose in McCall. They were combining wastewater 
from the city with a sewer district and realized e.ach individual entity did not require 
a permit, but when combined, there was ambiguity. RS 21325 makes It clear Iha!' 
when you combine these lwo sources, ii a land application is to take place, this will 
not require a permit. There will be a filing fee for a notice of land application of 
eflluenl. 
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MOTION: 

H 478: 

Rep. Higgins made a motion to introduce RS 21326. Motion carried by voice 
vote. 

Bill Roden, representing Knob Hill Inn of Ketchum, presented H 478, legislation to 
authorize the issuance of a slate retail license to resort city inns situated in a resort 
city with a population not in excess of 10,000 for lhe relall sale ofllquor-by-the-drink. 
Mr. Roden explained that ten (10} resort cllles such as Sandpoint, Riggins, McCall. 
Lava Hot Springs, Ketchum and others have local-option laxes that allow an 
occupancy_ lax on lodging accommodations, and a tax upon liquor-by-the-drink, 
wine and beer sold al retail ror consumption on the licensed premises. H 478 will 
allow for the Issuance of a license for liquor-by-the-drink ror resort Inns subject to 
the approval of the city council and the mayor. The resort must have a minimum 
of 15 guest rooms, a number lessened to accommodate the smaller cities. The 
license is not transferable and cannot be sold to other locations unlike other liquor 
Ucenses in Idaho. Mr. Roden noted Iha! H 478 will allow resorts lo offer products to 
aUract guests and encourage further Investment in these kinds of fa.cllitles. 

In response to questions, Mr. Roden explained that while current licenses are 
transferable and have been sold in excess of $200,000 or more, H 478 provides for 
a liquor-by-the-drink license that is not transferable. A person would have to buy 
the business In Its entirely. Mr. Roden noted that these resort Inns, with a minimum 
requirement of 15 guest rooms, provide an attraction for the area and jobs for the 
local economy. It gives people a reason to visit the area and H 478 may atlraot more 
investments In !he communily. While it is not the Intent of H 478 to have resorts 
sell their more expensive license lo obtain a non-transferable license; Mr. Roden 
acknowledged it is possible. Mr. Roden stated that H 478 will not take funds away 
from the General Fund. The State will receive funds from annual license renewals. 

Chairman Loertscher turned the gavel over to Vice-Chairman Crane. 

Rep. Jaquet spoke In support of H 478. She acknowledged that the market rate 
for liquor licenses has been in excess of $300,000. Rep Jaquet noted that under H 
478, the mayor and the city council would have to agree to grant the license and 
the city has to charge the occupancy and liquor-by-the-drink tax. 

Curtis Kemp, Ketchum City Council, testified In support of H 478 at the request of 
Mayor Hall. Mr. Kemp stated that H 478 would allow a small hotel to be successfu.l 
in a competitive environment. H 478 is economic development. 

In response to questions, Mr. Kemp advised that ll ls possible that it might be 
effeclive to place an upper limit on the n1.1mber or guest rooms a resort city inn 
can have, but he would be grateful to have a "Holiday Inn" or another large hotel. 
Ketchum has projects In tile pipeline, but they haven't broken grour1d as of yet. 
They are looking for the smallest Improvement. · · 

Brett Matteson, Columbia Hospitality for the Knob HIii inn, testified in support of 
H 478. Mr. Matteson noted lhe partners of Knob Hill Inn bought the failing property 
at an auction. Mr. Matteson s(a!ed that lo be a world-class destination, a resort 
needs all the products and services that other properties have to offer. H 478 
would generate more prom for the owners, but it would also bring more jobs and 
improvements for the community. It might fuel other developments. 

In response to questions, Mr. Matteson stated that H 478 would provide an 
economic benefit. They would be able to compete with other destinations and 
spend more money on marketing. 

Ken Burgess, Idaho Licensed Beverage Association, testified in support of H 
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AGENDA 
HOUSE RESOURCES & CONSERVATION COMMITTEE 

1 :30 p.m. or Upon Adjournment 

SUBJECT 

H 608 

H 542 

Room EW40 
Monday, March 05, 2012 

DESCRIPTION 

Fire Protection and Timber Harvest 

Water rights 

Motorized vehicles, hunting from 

PRESENTER 

Mark Woods, 
SITPA, Fire Warden 
Howard Weeks, 
CPTPA, Fire Warden 

Ken Harward, Assoc. 
of Idaho Cities 

Rep. Boyle 

If you have written testimony, please provide a copy of it to the committee 
secretary to ensure accuracy of records. 

· COMMITJEE MEMBERS 

Chairman Stevenson 

Vice Chairman Shepherd 

Rep Wood(35) 

Rep Barrett 

Rep Moyle 

Rep Eskridge 

Rep Raybould 

Rep Bedke 

Rep Andrus 

Rep Wood(27) 

Rep Boyle 

Rep Hagedorn 

Rep Harwood 

Rep Vander Woude 

Rep Gibbs 

Rep Pence 

Rep Higgins 

Rep Lacey 

NAMPA'S RESPONSE BRIEF (10/30/2020) 

15378140_ 13.docx / 4628-13 

COMMITTEE SECRETARY 
Susan Werlinger 

Room: EW62 

Phone: (208) 332-1136 

em all: swerlinger@house.ldaho, gov 

Page 119 of209 



MINUTES 

HOUSE RESOURCES & CONSERVATION COMMITTEE 

DATE: 

TIME: 

PLACE: 

MEMBERS: 

ABSENT/ 
EXCUSED: 

GUESTS: 

MOTION: 

:::, H 608: 

Monday, March 05, 2012 

1:30 p.m. or Upon Adjournment 

Room EW40 

Chairman Stevenson, Vice Chairman Shepherd, Representatlve(s) Wood(35), 
Barrett, Moyle, Eskridge, Raybould, Bedke, Andrus, Wood(27), Boyle, Hagedorn, 
Harwood (DeVries), Vander Woude, Gibbs, Pence, Higgins, Lacey 

Representatives Moyle, Gibbs and Lacey 

Mark Woods, SITPA; Lindley Kirkpatrick, Christopher Meyer, City of McCall; Sandra 
Mitchell, IRC; Jeff Peppersack, IDWR; John Homan, AG IDWR; Craig Mic~elson 
Joie McGarvin, Russell Westerberg, ICOA; Marie Kellner, Johathan Opperilillilme} , 
Idaho Conservation League, Benjamin Davenport, Risch Pisca; Andy Brunelle, US 
Forest Services, Jim Unsworth, IDFG; Elizabeth Criner, NWFPA 

A quorum being present, Chairman Stevenson called the meeting to order at 
2:52 p.m. 

Rep. Raybould made a motion to approve the minutes of Wednesday, February 
29, 2012. Motion carried by voice vote. 

Mark Woods, Southern Idaho 11mber Protective Association (SITPA), said the 
Timber Protection Association's history ls long In Idaho. He said cooperative fire 
protection is still in use today and is the core of the Association. He said anyone 
owning forest lands can become a member of the Association. It is voluntary and 
open to all forest landowners. He reviewed the three methods that private forest 
landowners can choose to meet Idaho's Association membership· requirements. 
He reviewed the membership rates. He stated the Associations are organized as 
private non-profit organlzaUons. He gave an overview of the organization. He 
explained his duties as forest warden. He said they have a history that is long and 
efficient and cost effective. He reviewed the number of fires in the districts In lhe 
last 20 years. He said the concept of cooperative fire management is the key to 
success. He said their mission Is the preservation, perpetuation and protection 
of the forest and of the forest lands of Idaho. He thanked the legislators for the 
opportunity to speak to_ them. 

Howard Weeks, Clearwater-Potlatch Timber Protective Association, thanked the 
members for the opportunity to share their presentation. He said In the 1900's fire 
protection associations began to be established. In 1925 the Idaho Forestry Acl was 
established s1nd fire prevention codes were added. He reviewed the Association's 
vision, concerns and efforts through the years. He r.eviewed the first decade of fire 
operation and said through the next three decades there was a decline. He said 
they now maintain a minimum level of fire losses. Mr. Weeks reviewed suppression 
capabilities and what they have to work with to protect the forest. He explained their 
work on the health of forests using prescribed fires, site preparation , and hazard 
reduction. He explained their concerns for Alrsheds and smoke dispersion. He said 
they have a plan when doing prescribed burning to minimize the impact to the 
public. He reviewed some numbers for fire preparedness funding. 

Ken Harward, Idaho Association of Cities, yielded to Mr. Lindley Kirkpatrick tci 
explain the legislation. 
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MOTION: 

H 542: 

Lindley Kirkpatrick, City of McCall, spoke in support of H 608. He said this bill 
will clarify that cities and sewer districts are not required to obtain a waler right for 
distribution of waste water on land. He said they worked with the Department of 
Water Resources and the Association of Cities and both support this measure. He 
said this doesn't change anything about DEQ's reuse tools, it only allows cllies to 
use wastewater on growing crops. He said McCall has a water treatment plant 
and a wastewater !r.eatment plant. He s-ald Water Resources has assured the 
city they can reuse waste waler when they have a municipal water right. He said 
It is not clear that the city can reuse waste water from a plant that does not have. 
a municipal water right. Mr. Kirkpatrick said McCall contracts from an Irrigation 
district that does not have a water right. He said the blll ls crafted narrowly. He 
reviewed the new language In the bill . 

Christopher Meyer, Givens Pursley, representing the City of McCall, reviewed the 
legislation. He said it Is a simple measure of whi;:?lher cltles must first obtain a water 
right for land applle<11ion of waste water reuse. He said they approached Water 
Resources on the issue and there were a number of circumstances where there 
is a question of whether it Is lawful or not. He said getting a w,ater right could be 
a lengthy and contentious process. He said this measure would answer a simple 
question. He said they have worked closely with the Dept. of Water Resources and 
with the Idaho Water Users Association. He said they do not oppose this blll. 

In response to Committee questions, Mr. Meyer said this legislation would not 
authorize or prohibit the city from having storm water ruri off processed through 
the wastewater treatment plant and discharge back into a canal. He also said 
this legislation does not apply any new authorities to cities for depositing affluent 
on growing crops. He said those situations are covered by DEQ rules and are 
separate from this legislation. 

Rep. Raybould made a motion to send H 608 to the floor with a DO PASS 
recommendation. Motion carried by voice vote. Rep. Stevenson will sponsor 
the bill on the floor. 

Craig Mickelson, ICOA, said he represents game wardens around the state. 
He said he strongly opposes H 542. He said the blll would reduce the ability for 
conservation offices lo do thelr job. He reviewed the adverse effects of the bill. 

Johathan Oppenheimer, Idaho Conservation League, s<1id this bill removes 
the Fish and Game's ability lo manage wildlife , He said It is appropriate for the 
Department to regulate hunters and those not pursuing game are not effected by 
the regulation. He said th is is more about fair game hunting than it is about access. 
He encourage the Committee to wlU1draw the bill and work with Fish and Game 
on this Issue. 

Angela Rossmann, Idaho Wildlife Federation, said their issues have been 
addressed and they support the Fish and Game Commission and their ability to 
regulate hunting in certain units. 

Benjamin Davenport, Idaho Outfitters and Guides Assoc., said this Is not an anti
OMV issue. He said the issue has been more polarized since the last Session. He 
said the Association still has some concerns that this may potentially force the Fish 
and Game to use other tools to manage game. He said there is concern with the 
potential of a reduction In hunting opportunity. 
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House Bill 608 
March 5, 2012 

Chairman Stevenson and members of the Committee, 

My name is Lindley Kirkpatrick and I am the McCall City Manager. 

I am here today to testify in support of House Bill 608. 

The purpose of this legislation is lo clarify that cities and sewer districts arc not required 

to obtain a waler right for the treatment - and especially disposal - of wastewater 

effluent. 

We have worked closely with the Department of Water Resources, the Department of 

Environmental Quality, and the Idaho Water Users Association to develop the language 

in lhe bill before you today. We also worked with the Association of Idaho Cities, and 

this bill has their support. Ken Harward and Nancy Stricklin are here today on behalf of 

A IC. I am advised that the Department of Waler Resources also supports this proposal. I 

believe that Shelly Keen and John Homan ofIDWR are here today to express the 

Department's support and answer any questions you may have from the Department's 

perspective. Finally, the City' s special water counsel, Chris Meyer, is also here and will 

say a few words about the measure. 

I want to be clear up front: this doesn't change anything about DEQ's reuse rules. It only 

addresses the authority to use treated effluent to grow crops or for another beneficial use. 

The issue here is the ability to land apply treated etlluent that does not originate from a 

municipal waler right. Like many cities, McCall has a waler treatrnenl planl and a 

wastewater treatment plant. We have a municipal water right for the water which we treat 

and deliver to our residents. We eventually collect and treal lhat waler again, and dispose 

of the wastewater effluent by land applying it. 
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We have received assurances from IDWR that cities and sewer district's can land apply 

their own eflluent - water that comes from their own water right. What is not clearly 

aulhomed is the land application of treated effiuent when there isn't a municipal waler 

right for the original, source drinking water. An example of that situation is in McCall, 

where we treat wastewater from a sewer district, located outside the city limits. That 

sewer district does not have a water right. They collect wastewater which was initially 

diverted by numerous private landowners each operating their own domestic wells or 

other water sources. They deliver that wastewater to us, we treat it, and land apply it. ll is 

that land application which is of concern here. 

We've tried lo craft this proposal narrowly to apply to only cities, sewer districts and 

other publicly-owned lrcalmcnl works. We don't want to get tangled up with any 

industrial users or private environmental remediation efforts. 

There are already specific exemptions in Idaho Law - at 42-201. For example, you don't 

need a water right for fire fighting activities and for forest management practices. This 

proposal simply adds a similar exemption for the land application of treated wastewater 

by cities and sewer districts. The new language appears as a new section 8, and can be 

seen on page two of the Bill. Additionally, 42-221 is also amended to require that notice 

be provided to the Department of Water Resources and establish a fee of $150. We 

worked with the Department closely to come up with that provision. It will allow the 

Department to monitor and track any use of this exemption. 

Mr. Chairman, I'll sland for any questions, and I hope that the Committee will support 

this proposal. 

Thank you. 
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AMENDED #1 AGENDA 
SENATE RESOURCES & ENVIRONMENT COMMITTEE 

1:30 P.M. 

SUBJECT 

APPROVAL OF 
MINUTES 

H 495 

H 494 

H 496 

Room WW55 
Wednesday, March 14, 2012 

DESCRIPTION 

Minutes of March 2, 2012 

Continuation of Hearing Relating to State 
Endowment Lands 

Continuation of Hearing Relating to the Idaho 
Board of Scaling Practices 

Continuation of Hearing Relating to Exemption of 
Members of Armed Forces, Reserves, National 
Guard by Fish & Game, and Veterans from Hunter 
Education Requirements 

PRESENTER 

Senator Werk 

Representative ·John 
Vander Woude 

Representative Scott 
Bedke 

Representative Lynn 
M. Luker 

'.-' --i> H 608"" Relating to Water Rights Ken Harward, 
Association of Idaho 
Cities 

,, 

f 
I 

If you have written testimony, please provide a copy of it to the committee 
secretary to ensure accuracy of records. 
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l 

l 
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COMMITTEE MEMBERS 

Chairman Pearce 

Vice Chairman Bair 

Sen Cameron 

Sen Siddoway 

Sen Brackett 

Sen Heider 
Sen Tippets 

Sen Werk 

Sen Stennett 
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CITY OF MCCALL 

March 14, 2012 

Senator Monty Pearce, Chair 
Senate Resources & Environment Committee 
State Capitol Building 
PO Box 83720 
Boise, ID 83720-0081 

re: House Bill 608 

Dear Senator Pearce and Members of the Committee: 

The City ofMcC111l srrongly supports Hoqse BUI 608. The purpose oftbis bill is to clarify that cities 
and sewer districts are not required to obtain a water right for the trentmcnt and disposal of wastewater 
effluent. 

This bill mnkes no changes .to,ouy water quality requirements imposed by tbe Department of 
Environmental Quality. It only addresses the uulbority to use treated effluent to grow crops or for 
anothor beneficial use. SpecifiC111ly, the issue here is the ability to land apply treated effluent that does 
.not originate from a m.unio!pal watct right. 

\Ve have received assuronces from the Department of Water Resources thnL cities and sewer dl6lrlcts 
can land apply their own effluent - water that comes from their own water right. What is not clearly 
authorized is the land appUcalion of treated cftlu~t when there isn't a municipal water right for Lite 
oligi.oal, source drinking water. There are many situalions around the state where publicly owned 
treatment fnoilities accept wastewater from sower districts or other entitle~ which do not bavo water 
rights. This bill addresses U1ose situations. 

Fo1· example, tho City of McColl treats wastewater from u sewer district, located outside lhc city limits. 
Thot sewer district docs not bnve n wuter right. '!'.hey collect wastewater which wos initially diverted by 
numerous private landowners each operating their own domcs1ic wells or 0U1cr water sources. Tl.Icy 
deliver that wastewater to us, we treat it, and Oien lend apply it, qll in confonnance with DEQ's water 
quality stondnrds. 

We have worked closely wllh the Department of Water Resources, the Department of Environmental 
Quality, and the Association of ldoho Cities to develop this proposal. This bill rotlcots the CQncerns of 
those agencies, and bas their support. Fmlher, we have coordinate<) with the Idaho Water ·uscrs 
Association, and have addressed U1eir concerns in this pro_posru. 

The Qjty appreciates the Committee's consideration, and respectfully urges the Committee to support 
the bi11. 

216 East Park Street • McCaU, Idaho 83638 • (208) 634-7142 • Fal( (208) 634-3038 
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Association of Idaho Cities 
3100 South Vista, Suite 31 0, Boise, Idaho 83705 

Telephone (208) 344-8594 
Fax (208) 344-8677 
www.ldahoclties.org 

Wednesday, March 14, 2012 

To: Senate Resources & Envll'Onment Committee 

Sen. Monty Pearce, Chair 
Sen, Dean Cameron 
Sen. Bert Brackett 
Sen. John Tippets 
Sen. Michelle Stennett 

From: Ken Harward, Executive Director 

Sen. Steve Bair, Vice Chair 
Sen. ,Jeff Siddoway 
Sen. Lee Helder 
Sc11. Elliot Werk 

Re: AIC Supports House Bill 608 on Water Rights for Land Application of Effiuent 

The Association ofldaho Cities strongly supports House Bill 608, which would clarify that a 
separate water right is not required for the collection, treatment, storage, or disposal of effluent 
from publicly owned treatment works when wastewater is treated and disposed on behalf of 
entities that do not have a municipal water right. 

Currently, municipalities that lnnd apply treated effluent nre not required to obtain wa!er rights 
when the water is diverted under an existing l'ight. However, there 1uc many situations where 
publicly.owned treatment facilities accept wastewater from sewer districts and other entities 
which do not l'lave water rights. 

For example, the City of McCall accepts wastewater from a sewer district locnted outside of city 
limits. The sewer district does not have a water right- they collect wastcwnter which was 
initially diverted by a number of private landowners each with their own well. The City of 
McCall treats the wastewater and land applies the treated effluent to comply with federal 
l'egulations. 

Another example is the Hayden Arca Regional Sewer Board (HARSB). The city of Hayden docs 
not provide municipal water service and thus doe not hove a municipal water right, but the city 
does collect wastewater which is then tmnsmiUed into a regional sewer treatment system. 
HARSB also receives wastewater from Kootenai County and HaydeD Lnkc Reercntional Water 
ai1d Sewer Districl The treated emuent is then land applied during certain times of the year. 

In the event that land application is to occur on land for which there is not already identified a 
place of use for an existing water right, notice of the place of use will be provided to the 
Department of Water Resources to ensure the department is informed about where water is being 
used. 

House Bill 608 will benefit communities around the state that are working to provide wastewater 
treatment and disposal as efficiently and effectively as possible, while complying with a myriad 
of federal water quality requirements. We appreciate the committee's consideration of this bill 
and respectfiilly ask for your support. 
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AGENDA 
SENATE RESOURCES & ENVIRONMENT COMMITTEE 

1:00 P.M. 

APPROVAL OF 
MINUTES 

H495 

H 494 

H 496 

H 608 

Room WW55 
Friday, March 16, 2012 

DESCRIPTION 

February 20 and March 12, 2012 

Discussion 

Continuation of Hearing Relating to the Idaho 
Board of Scaling Practices 

Continuation of Hearing 'Relating to Exemption of 
Members of Armed Forces, Reserves, National 
Guard by Fish and Game, and Veterans from 
Hunter Education Requirements 

Continuation of Hearing Relating to Water Rights 

PRESENTER 

Senator Brackett 
Senator Tippets 

Representative Scott 
Bedke 

Representative Lynn 
M .. Luker 

Ken Harward, 
Association of Idaho 
Cities 

If you have written testimony, please provide a copy of it to the committee 
secretary to ensure accuracy of records. 

COMMITTEE MEMBERS 

Chairman Pearce 

Vice Chairman Bair 

sen Cameron 
Sen Siddoway 

Sen Brackett 

Sen Heider 
Sen Tippets 

Sen Werk 

Sen Stennett 

COMMITTEE SECRETARY 

Linda Kambeilz 

Room: WW37 
Phone: (208) 332-1323 

email: sres@senate.ldeho.gov 
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MINUTES 

SENATE RESOURCES & ENVIRO"1NJENT COMMITTEE 

> 
DATE: 

TIME: 

PLACE: 

MEMBERS 
PRESENT: 

ABSENT/ 
EXCUSED: 

NOTE: 

CALL TO 
ORDER: 

H 494: 

MOTION: 

-)HGOB: 

Friday, March 16, 2012 

1:00 P.M. 

Room W\/1/55 

Chairman Pearce, Vice Chairman Bair, Senators Cameron, Siddoway, Heider, 
Tippets, and Stennett 

Senators Werk and Brackett. 

The sign-In sheet, testimonies, and other related materials will be retained with 
the minutes in the committee's office until the end of the session and will then be 
located on file with the minutes ln the Legislative Services Library. 

Chairman Pearce called the meeting to order at 1 :05 p.m. 

Continuation of Hearing Relating to the Idaho Board of Scaling Practices. Tom 
Schultz, Director, Department of Lands, presented this bill to the Committee. 

Mr. Schultz said this bill would amend membership requirements of the Idaho 
Board of Scaling Praclices and would create one new Board member posltfon. 
He said curreril statute provisions require two Board members be appointed by 
the Governor from nominees provided by lntermountain Forest Association (IFA). 
He further stated that due to the dissolution of the IFA in Idaho, amendments 
to the statute addressing Sealing Board membership were necessary. The 
proposed amendments set requirements for gubernatorial appointments Intended 
to reflect balanced representation on the Scaling Board with equal opportunity for 
nominations from a broad speotrurn of the timber community. Mr. Schultz said the 
bill conlained an emergency clause to provide for gubernatorial appointments on 
e current IFA member term expiratlon as well as a new member appointment, 
before the Scaling Board budget and assessment.setting meeting conducted prior 
to the start of fiscal year 2013. 

Mr. Schultz said the Scaling Board did vote on this bill at a board meeting in 
support of this bill. A copy of his talking points is attached to the minutes. 

There was no one who wanted to testify. 

Senator Siddoway made a motion, seconded by Senator Helder, lo send H 
494 to the floor with a "do pass". The motion carried by a voice vote. Senator 
Siddoway will carry this bill on the floor. 

Continuation of Hearing Relating to Water Rights. Chris Meyer, Attorney with 
Givens-Pursley end representing the City of McCall, presented this bill on behalf 
of Representative Stevenson and Ken Harward, Association of Idaho Cities. 
Mr. Meyer said the purpose of this legislation was lo clarify that a separate waler 
right was not required for the collection, treatment storage or disposal storage, 
including land application, of the effluent from publicly owned treatment works. 
He said effluent was water that had already been diverted under an existing right 
and had not been returned to the waters of the state. Mr. Meyer further pointed 
out, that if the land appiicalion was lo be on land which was not already identified 
as a place of use for an existing water right, notice of the place ot use would be 
provided to the Department of Water Resources. This would allow.the Department 
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to have complete records of where the water was to be used. He said this bill 
resolved !his question. 

Mr. Meyer passed out two letters in support of H 608. One letter was from the 
Associc1tion or Idaho Cities and the other one was from the City of McCall, copies 
of which are attached to the minutes. He s<1ld the City of McCall faced a zero 
phosphorous limit at Lake Cascade. As a consequence, pulling that water back 
onto the lake, no matter how well treated, was a physical and financial impossibility. 
He indicated he was not aware of a city or sewer district that had ever obtained 
a water right In connection with such land appllcaUo·n or other disposal place. He 
had received assurances that obtaining an additional water right would not be a 
requirement from the Department of Water Resources. Based on his own tesearch, 
to the e>dent the municipality land applied water that was traceable to Its own 
municipal water right, that municipality didn't need to do anything further and that ii 
was covered by that initial waler right. 

Mr. Meyer said, In many Instances, though, the cities ''land apply" water that came 
from sources that were other than its own municipal water right, which raised a 
question. For example, the City of McCall accepts sewage water from outside the 
city limits, collected by a sewer district. This Is a cooperative venture that makes a 
lot of sense economically and environmentally when It applles that water altogether. 
They are not the only ones who face this question. He cited the City of Boise as 
another example. The water doesn't come from Its own municipal water rights 
because It doesn't own any. He said there were probably others. The purpose of 
this legislation, he said, was to get the water lawyers out of this business and to 
allow municipalities to spend their dollars and focus their attention on the issue at 
hand, which was the water quality side of the equation. The Department of Waler 
Resources was fnvolved In drafting this legislation and added some provisions to it, 
notably, a provision requiring notification of the Department of Water Resources 
when there is a land application and the payment of a small fee lo cover their 

, 1 administrative costs. 

MOTION: Senator Heider made a motion, seconded by Senator Bair, to send H 608 to the 
floor with a "do pass" recommendation, The motion carried by a voice vote. 
Senator Heider will carry this bill on the floor. 

APPROVAL OF Senator Heider made a motion, seconded by Senator Siddoway, to approve the 
MINUTES: minutes of February 20, 2012. The motion carried by a voice vote. 

DISCUSSION 
OF 
H 495: 

Senator Tippets made a motion, seconded by Senator Heider, to approve the 
minutes of March 12, 2012. The motion carried by a voice vote. 

Relating to Stale Endowment Lands. Chairman Pearce said the testimony had 
been heard and the hearing was closed. 

SENATE RESOURCES & ENVIRONMENT COMMITTEE 
Friday, March 16, 2012-Mlnutes-Page 2 
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Senate Resources and Environment Committee 

Hearing on H.B. 608 

Republicans 

Chair Monty J. Pearce 

Vice Chair Steve Bair 

Dean L. Cameron 

Jeff C. Siddoway 

Bert Brackett 

Lee Heider 

John Tippets 

March 16, 2012 

Democrats 

Elliot Werk 

Michelle Stennett 

Chairman Pearce and members of the Committee, good 

afternoon. I am Chris Meyer with the law firm of 

Givens Pursley. I thank you for the opportunity to 

speak with you today. 

Garrick Baxter and Shelly Keen of the Idaho 

Department of Water Resources are here as well and 

available for questions. 

1418003_1 Page 1 of7 
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Ken Harward of the Association of Idaho Cities and 

Lindley Kirkpatrick, City Manager of the City of 

McCall, had hoped to present as well, but they are out of 

town and unable to attend today's rescheduled hearing. 

I serve as special water counsel to the City of McCall. I 

also represent a number of other municipal entities on 

water rights matters, but am here today on behalf of the 

City of McCall. 

H.B. 608 is a simple measure. It resolves the question 

of whether cities and other public entities engaged in 

land application of wastewater must first obtain a water 

right for what they do. 
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I Years ago, back in the day, cities collected sewage, 

treated it minimally, and discharged it to rivers, lakes, 

and drains. As federal environmental regulations have 

tightened in recent years, this is often no longer an 

option. The City of McCall, for instance, faces a zero 

phosphorous limit in Lake Cascade. In order to comply 

with increasingly strict environmental requirements, 

McCall and others are turning more and more to land 

application of wastewater. 

I am not aware of any city or sewer district that has ever 

obtained a water right for that purpose. Of those that I 

have spoken to, I hear over and over that this is an issue 

they just try to ignore. 

But, as Cities are now being called upon to invest 

millions and millions of dollars in water quality 

strategies, my advice to them is that they should not just 

. ignore this issue. 

1418003_1 Page 3 of7 
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I made inquiries at IDWR to see ifwe could resolve this 

issue without the sometimes costly and contentious 

process of securing a new water right. The legal team at 

IDWR agreed that, based on common law principles, it 

is clear that a city can treat and dispose of water it 

diverts under its municipal water rights, and it doesn't 

need a new water right to do so. A question arises, 

however, as to the treatment and disposal of water that 

is not part of a municipal water right. 

As Mr. Kirkpatrick explained, the City of McCall land 

applies not only its own municipal water, but water 

collected outside the city. 

McCall is the example that brings us here today, but 

they are not alone. Another example is the City of 

Boise which manages wastewater but does not own 

municipal water rights. Another is the Hayden Area 

Regional Sewer Board (HARSB). Another is the North 

Kootenai Water and Sewer District. Undoubtedly there 

are others. This really is a state-wide issue. 

1418003_1 Page 4 of7 
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,. Sorting out whether the molecules in the sewage 

effluent can be traced to a municipal water right or 

really came from somewhere else ( such as a can of 

Pepsi) would be a bonanza for water lawyers. It could 

send many kids to college. But it would accomplish 

nothing for the People of Idaho. 

This bill is the opposite of a "Full Employment Act for 

Water Lawyers." It eliminates uncertainty. It 

eliminates the basis for litigation. And it allows cities 

and other public entities to focus on what they should be 

focused on: Developing the most efficient, lowest cost 

solutions to meet water quality requirements. In short, it 

allows cities to spend their resources on engineers rather 

than lawyers. And that is a good thing. There will 

always be work for the lawyers. They don't need this to 

keep them busy. 

It also allows the Department of Water Resources to 

devote its scarce resources to tackling the important 

water issues facing the State. 

1418003_ 1 Page 5 of7 
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As Mr. Kirkpatrick mentioned in his testimony, the City 

of McCall has reached out to a broad range of affected 

interests including other cities, sewer districts and 

operators of publicly owned treatment works. 

The first thing we did was to meet with the legislative 

committee of Idaho Water Users Association, where we 

secured a "neutral" or "do not oppose" position on the 

bill. 

There is strong support for this, across the board. The 

Association of Idaho Cities is firmly behind it. Both 

IDWR and DEQ favor the measure. 

1418003_1 
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,. · In short, this is a simple bill that provides a simple 

answer to a simple question. It doesn't solve the 

world's problems. It certainly doesn't solve the 

enormous challenge of water quality regulation. All 

those requirements remain in place and are unaffected 

by this bill. What it does is ensure that cities can focus 

on water quality without having to worry about yet 

another problem. 

1418003_1 
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AddendumD COMMUNICATIONS WITH IDWR REGARDING BLACK 

ROCK UTILITIES, INC. 

1. Letter from Christopher Meyer to Gary Spackman re water right nos. 
95-9055 and 95-9248 (Sept. 2, 2008) (with four enclosures). 

2. Review Memo by Mat Weaver re water right nos. 95-9055 and 95-9248 
(Sept. 23, 2008). 

3. Letter from Mat Weaver to Christopher Meyer re water right nos. 95-9055 
and 95-9248 (Sept. 29, 2008). 
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G1vE@PsLEY LLP 
CHRISTOPHER H, M6VER 
OrRECT DIAL: 208 '386·1238 
CELL: 208 407-2792 
t:MAIL: ctu/emeyer@gtvene.oursltJY.~ 

LAWOfFIC~S 
GC t W. &nnock Sb-Ht 
PO Box 2/20, Boise, Idaho !!:i/01 
TELEPHONE: ~B SBB·',200 
FACSIMl~:20, "8 .. l;+;;U 
W1:8SlfE! W'M'M,gN't[l,DU.,,,r/COfn 

Gary L. Spackman 
Administrator 
Water Management Division 
Idaho Department of Water Resources 
322 East Front Street 
P.O. Box 83720 
Boise, ID 83720-0098 

GeryG, Allw, 
~erG But~ 
Ghr !ilo;ihtr J , Bees<Nl 
CRnl R Bojnder 
ErikJ, Bo."ind,r 
Jt:::r~y C. Chou 
WilEBn'lC Cele 
J.lchael C Ctt-i:mer 
Arrhfl! N Cina 
KrlSL t1 B~ktnOO DoM 
rhoms!I E Dvor&k 
JaftreyC. Fere-cay 
Justin r..t. Fte(ln 
MartinC. HendltC''\SOO 
Steven J. HIPPier 

September 2, 2008 

01!1:ntaK ivfslAn/lftn 
A1n11C i<uihel 
JeretnyG ladll!; 
Mich.aid P.L:h-renc~ 
r-MkUr.G ll,!e 
C.11.v=ti R. Lunll,;,rdi 
John M W.l'lrsii,H 
Kiil'mifhR McClure 
Kelly- GrMlle. McConnell 
CynIhta A Melill" 
0-J"IS(op:,a· H. Meyer 
L. Ed~·1&rd Miner 

• Patrick J M He, 
J~san a f,'lon'9ofner~ 
Daboteh E. N&!!lot, 

Re: Water Right Nos. 95-9055 and 95-9248- Land Application of Treated 
Effluent 

Dear Mr. Spackman: 

Ktt•sey .I N1.nmt 
YI Hu;ti O'ff"crd1n, LL.M. 
G .Amfre,11 Paga 

T~rri R Pick"rn; 
f\ngP.IHM RP.I!:\ 
Si:oU A TsdllrQI, l.L.M, 
J W~IV,1rir 
Cvtdi'y E. V/;,}uJ 
Aober1 n writ• 

n.ETIREO 
Kennell' L. P..irs.hty 
R.Jymo;id D. Giver,s 
J;,mes A_ McClure 

I am writing on behalf of my client, Black Rock Utilities, Inc. ("Black Rock"), owner of 
the above-captioned water right pe1mits. Both permits arc for municipal use of ground water. I 
spoke on Friday with Bob Haynes, and he suggested that I write Lo you. 

The purpose of this letter is lo inquire as to whether any amendment of these permits is 
required i11 order for Black Rock to apply treated effluent derived from those rights to golf 
courses within The Club at Black Rock and Black Rock Norlh (collectively the "Project"). As 
you may recall, The Club at Black Rock is the original project, now nearly complete, and Black 
Rock North is the adjacent expansion. 

Black Rock's Application for Amendment of Permit to Water Right No, 95-9045 
(Application No. 74780) is now pending before the I<luho Department of Water Resources 
("IDWR." or the "Department"). In our settlement conference last week, the Protestants urged 
Black Rock tu expedite its plan.~ to land apply treated emuent from its municipal ground water 
rights to golf courses witbin the Project. This would reduce, but not replace, the need for surface 
irrjgation on that property. Black Rock believes that this ls an cnvironmemally soW1d water 
conservation practice 11ml wishes to do so. Black Rock has been working with the Idaho 
Department ofEnvironmcalnl Quality lo obtain the appropriate environrocntlll pem1its. Black 
Rock previously obtained informal 11ssurance from the Northern Regional Office that no 
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Gary L. Spackman 
September 2, 2008 
Page2 

amendment of its water right permits woµld be required. I am .,.,Ti ting to you seeking 
confinnation of that conclusion. 

I believe the general rule is clear that a municipal provider may land apply treated 
effluent derived from its 1mnucipal water .rights to land within its expanding municipal service 
area without any amendment of its water dgbts.1 However, there are speciaJ considerations here. 
Specifically, we wish to confinn that following stntemenls are true, without any amendment of 
the cmTen! permits: 

I. Tbe condition on Water Right No. 95-9055 stating "Place of use is within the 
service area of CAG Investments, LLC." will be understood to apply to the 
service area of the current owner and municipal provider, Black Rock Utilities, 
Inc. 

2. The place of use for Water Right No. 95-9055 describes an expanding municipal 
service area and is not limited to the specific forty-acre tracls identified in the 
Water Pcmut Report. 

3. The condition on Water Right No. 95-9055 prohibiting use of this ground water 
righL for irrigation of land to which surface rights are available does not prohibit 
land application of treated municipal effluent on such land. 

4. The condition on Water Right No. 95-9248 stating "Place of use is within the area 
served by the public water supply system of The Ridge at Blackrock Bay Homes, 
Inc. The place of use is generally located within Gove111me11t Lot Numbers !, 2, 
and 3 of Section 9, Township 48N, Range 4W." will be understood to apply to the 
service area of the current owner and municipal provider, Black Rock Utilities, 
Inc. 

5. The place of use for Water Right No. 95-9248 describes an expanding municipal 
service area and is not limited to the lots identified in the condition quoted above. 

I offer the following additional infonnation and explanation. 

1 "'lbe service area need nut be described by legal description nor by description of every intended use in 
dclall, but the area must be described with sufficient information to identify tbc general location where the water 
under the water right is to be used and lhe types and quantity of uses that generally will be made." Idaho Code§ 42-
202(2) (ll)lplication requirements for municipal service providers). "'Service area' means that area within which a 
municipal provider is or becomes entitled or obligated to provide water for municipal purposes ... , For a municipal 
provider that is not a municipality, the service area shall con·espond to the arett thar it is authorized or obligated to 
serve, including .changes therein after the permit or license is issued." Jd~ho Code § 42-202B(9) (definition of 
"service area"). 
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Gary L. Spackman 
September 2, 2008 
Page 3 

Water Right No. 95-9055 

Water Right No. 95-9055 contains a "condition of approval" stating: "Place of use is 
within the service area of CAO Investments, LLC." This is listed as Condition No. 6 on the 
Water Permit Report. 

First, Black Rock seeks assurance that there is no need to amend the permit to change the 
reference in the condition from the fonner owner, CAG Investments, LLC, to the current owner, 
Black Rock. The pennit was assigned to Black Rock Utilities, lac. on January 11, 2006 and the 
assignment was approved by the Department on January 20, 2006. 

Second, Black Rock seeks assurance that the referenced condition describes an expanding 
mw1icipal service area under Idaho Code § 42-2028(9) and is not limited to the forty-acre tracts 
listed on the water right. This condition appears on the Water Permit Report avnilable on 
IDWR 's website, but not on the original hard copy of the pennit ( copies of each are enclosed). 
Apparently the Department initially took the position that the place of use should be described by 
forty-acre tracts. Indeed, the Water Permit Report continues to list a series of forty-acre tracts, 
which are no longer representative of Black Rock's current Project bowidary (which has 
expanded to include Black Rock North). An JDWR internal memorandum to the file from Sharla 
[Curtis?] dated July 25, 2001 states: wlhe applicant is a development company which does not 
serve as a typical water provider with a service area. This application is for a specific 
development and the place of use to be covered by the municipal permit was listed by¼¼. 
Therefore, the permit will be issued with the place of use spelled out like the application instead 
of with a general remark allowing the use within a service area." Apparently, the Department 
later determined that this was incorrect and added the above-quoted condition describing the 
place of use based on the municipal provider's service area. Black Rock seeks confirmation that 
the place of use description set out in the above-quoted condition establishes an expanding 
municipal service area, that the list of forty-acre tracts on the permit is not controlling, and that 
there is no need to amend the Permit to describe land within Black Rock North. 

Third, Black Rock seeks your advice as to the effect of the condition which states: "lbc 
right holder shall not provide water diverted under this right for the irrigation ofland having 
appurtenant surface water rights as a primary source of irrigation water except when the surface 
water rights are not available for use. This condition applies to all lund with appurtenant surface 
water rights, including land converted from irrigated agricultural use to other land uses but still 
requiring water to irrigate lawns and landscaping." This is listed as Condition No. 5 on the 
Water Permit Report and Condition No. 7 on the original Pennit. 

This provision appears to have been inspired by Idaho Code§ 67-6537 enacted in 2005. 
This statute, which is directed to local land use entities, not IDWR, requires land use applicants 
under the Local Land Use Planning Act to use surface water as the primary source of supply if it 
is "reasonably available." It is my understanding that the Department does not view this statute 
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Gary L. Spackman 
September 2, 2008 
Page4 

as prohibiting land application of municipal effluent from ground water to land where surface 
water is available, so long as the ground water was first used for in-house culinary purposes. 
Accordingly, we trust that the referenced condition is intended to prohibit only the use of this 
ground water right for direct irrigation, and does prohibit the environmentally desirable goal of 
land application of treated effluent. 

Water Right No. 95-9248 

Black Rock also owns Water Right No. 95-9248, which it acquired from the prior owner, 
The Ridge at Black Rock Bay Homes, Tnc., via an Assignment of Permit dated October 11, 
2007.2 

Unlike Water Right No. 95-9055, this water right does not identify any place of use on its 
face. Instead, it contains a condition stating: "Place or use is within the area served by the 
public water supply system of The Ridge at Blackrock Hay Homes, Inc. The place of use is 
generally located within Government Lot Numbers 1, 2, and 3 of Section 9, Township 48N, 
Range 4W." Thls is displayed as Condition No. 4 of the Water Permit Report and Condition No. 
6 on the original Permit. 

Black Rock seeks assurance that the reference to the service area of the former owner, 
The Ridge at Black Rock Bay Homes, Inc., will be understood to apply to the entire service area 
of the current OVl-ner and municipal provider, Rlack Rock Utilities, Inc. Black Rock also seeks 
assurance that the reference to three specific lots does not limit the place ofusc, and th.ut the 
municipal service area may change (without need for amendment or transfer) in accordance wilh 
Idaho Code § 42-202B(9). This way, if it becomes practicable, treated eftluent from this right 
could be incorporated into a common land application program with effluent from Water Right 
No. 95-9055. 

I thank you for your consideration and attention. If Kyle Capps or I can provide 
additional information, we would be pleased to do so. My direct dial is provided above. You 
may reach Kyle on his cell phone at 208-755-4744. We look forward to your guidance. 

Sincerely, 

('y)A·~ 
~H.Meyer 

' Upon purchase of this separate development, TI1e Ridge al Black Rock Bay was folded into The Club Iii 
Black Rock for development purpo~es. However, the home~ and lawns served by this water right are served by a 
physically separate ground w-.iter ~-ystem under Water Right No. 95-9248. Since no surface water right was 
available for this ground water right when it was permitted, the permit does not contain a condition similar that that 
included for No. 95-9055 prohibiting irrigation ofla!\ds to which sllrface rights are available. 
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Gary L. Spackman 
September 2, 2008 
Page5 

Encl: Water Permit Report for Water Right No. 95-9055 
Original Permit for Water Right No. 95-9055 
Water Permit Report for Water Right No. 95-9248 
Original Permit for Water Right No. 95-9248 

cc: Robert G. Haynes, Regional Manager, Northem Regional Office, IDWR 
Kyle Capps, Vice President, Black Rock Development 
John R. Layman, Layman, Layman & Robinson 
Amie L. Anderson, Layman, Layman & Robinson 
ScottN. King, Senior Project Engineer, SPF Water Engineering, LLC 
Barry Rosenberg, Executive Director, Kootenai Environmental Alliance 
Jai K. Nelson, Coordinator, Coalition for Positive Rural Growth 

CHM:ch 
S:\Cl.lliNTS\8928\1\CHM' l.Jr 10 Gary S_fll'lr.1'.man ra 95-9055 Ind 9S-9248 OOC 
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Water Right Report 

I_CJ.ose,! 

IDAHO DEPARTMENT OF WATER RESOURCES 
Water Pennit Report 

09/02/2008 

WATER RIGHT NO. 95-9055 

Owner Type Name and Ad!k.m 
Cum:nl Owner BLACK ROCK UTILITIES fNC 

KYLE CAPPS, CGCS 
POBOX3070 
COBUR O ALENE, ID 83816 
(208) 665-2005 

Original Owner CAG INVESTMENTS LLC 
210 SHERMAN AVE STE 117 
COEUR DALENE, ID 83814 
' 208)676-8696 

Priority Date: 11/13/2000 
Status: Active 

Tota) Dl_ve,i;ion 

Location of Point(s) of Diversion: 

Sec. 16 Township 48N Range 04W KOOTBNAl County 
GROUNDWATER SWNWLt2 Sec.16 ownsbip48N ge04W KOOTENAJCowity 
GROUND WAT SWNW Lt 2 Sec. 16 Township 48N Range 04W KOOTENAI County 
GROUND WATE SWNW Lt 2 Sec. 16 ownship 48N Range 04W OOTENAI County 

Page 1 of3 

http://www.idwr.idaho.gov/apps/ExtSearcb/RightReportAJ.asp'ZBasiaNumber=95&Sequmc._ 9l2l2008 
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Water Right Report 

GROUND WATER SENWLt3 
GROUND WATER SENW Lt 3 
GROUNDWATER SENWLt3 

Sec. 16 Township 48N ~ nge 04W KOOTENAI County 
Sec. 16 Township 48N Rlu1ge 04W KOOTENAI Co11n1y 

Sec. 16 "J'ow113hip 48N mge 04W KOOTENAI Cowity 

Place(s) of use: 

Place of Use Legal Description: MUNICIPAL KOOTENAI County 

Tn-nohln B.lmg{: S£mml L.!!.1 Tract AWlll L!!i Tract ,:\£U,'i ll&J ~ Mm. Lru 
48N 04W 8 SWNB SENE 

NESW NWSW SESW 
INESB NWSE SWSE 

9 NENW NWNW SWNW 
NESW NWSW swsw 

16 NWNE 
NENW NWNW SWNW 

17 NENB 

Conditions of Approval: 

Page 2 of3 

Ir.3g ~ 

SESE 
SENW 
SESW 

SJZNW 

Project construction shall commence within one year from the date ofpermil issuance and sholl 

1 26
A proceed diligently to completion unless it can be shown to the satisfaction of the Director of the 

· Department of Water Resources that delays wore doe to circumstances over which permit bolder 
had no control. 

2. 004 The issuance of this right does not grant any right-ot~way or easement across the land of another. 
3. 046 fR.ight holder she.II comply with the drilling permit requirements of Section 42-235, Idaho Code. 

Atler specific noti lication by the Deparunenl, Lh.e right holder lm!lll in8tull11 suitable meusuring 
4. OIM device or shall enter into an agreement with the Department to determine the amount ofwnter 

diverted fi:om power records and shall annualJy report the infonnatioo to the Department. 
The right holder shall not provide water diverted under this right for the irrigation ofland having 
appurtenalll surface water rights as a primary source of irrigation water except when lhe surface 

5. I 02 water rights are not available for use. Tbis condition applies to all land with appurtenant surface 
water rights, including land converted from irrig11ted 11griculturnl use to other land tL~es but still 
requiring water to irrigate lawns and landscaping. 

6. Place of use is within the service area ofCAG Invesb.neots, LLC. 

Dates: 
Proof Due Date: 08/01/201 l 
Proof Made Date: 
Approved Date: 08/08/2001 
Moratorium Expiration Date: 
Enlargement Use Priority Date: 
Enlargement Statute Priority Date: 
Application Received Date: 11/13/2000 

http://www.idwr.idaho.gov/apps/ExtSearch/RightRepo1tAJ.asp?BasinNumber-95&Sequenc... 9/2/2008 
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Water Right Report 

Protest Deadline Date: 02/05/2001 
Number of Protcstll: 0 
Field Exam Date:: 
011te Sent to State Off: 
D11tc Received 11t Stille Off: 

Other Information: 
State or Federal: 
Owner NllDle Connector: 
Water District Number: 
Generic Mu. Rate per Acre: 
Generic Max Volume per Acre: 
Swan Falls Trust or Nontrust: 
Swan Flllls Dismissed: 
OLE Act Number: 
Cary Act Number: 
j "f gatt°n Plan: False 

. 

Page 3 of3 

http;//www.idwr.idaho.gov/~tSearc1J/R.igbtReportAJ.asp?BasinNumbe:r=9.S&Sequenc... 9/2/~ 
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Slate ofldaho 
Department of Water Resourcea 

Permit to Appropriate Water 
N0.96-G9055 

Priority; 11/1at2DOD Maximum Diversion Rate: 1.00 CFS 

This Is to certify, lhet CAG INVESTMENTS LLC 
210 SHERMAN AVE STc 117 
COEUR DALENE ID 83814 

has applied for a permit to appropriate water from: 

Source: GROUNDWATER 

and a pennll Is APPROVED for development or water as follows: 

BENl;FICIAL use 
MUNICIPAL 

; peiuoo OF USE 
Jo1~~ •!O 12/31 

RATE OF DIVERSION 
1.00 CFS 

LOCATION OF PQINTISJ Qf OIYJlR8fON; 
GROUND WATER NE¾NV\'¼ ·: 'Sac: 18, Twp 4BN, Rge 04W, B.M. 
GROUND WATER l2 swii~ ·sec.. 18, Twp 48N, Rge 04W, B.M. 
GROUND WATER L2 SW/~! 'Sec. 16,'Twp 48N, Rge 04W, B.M. 
GROUND WATER L2 SW¼NW/4' •s~ 1s; Twp48N, Rge 04W, B.M. 
GROUND WATER L3 SE¼NW¼ , Sec."t6, Twp 48N, Rge 04W, B.M. 
GROUND WATER L3 SE¼NW¼ .: ,$ec.- 1e·, Twp-48N, Rge 04W, B.M. 

GROUND WATER L3 SE¼NW¼ .'~eb: 16, 1Wp 48N,.Rge 04W, S.M. 

PLACE OF USE: MUNICIPAL • ~ 

KOOTENAI Counly 
KOOTENAI County 
KOOTENAI County 
KOOTENAI County 
KOOTENAI Counly 
KOOTENAI County 
KOOTENAI County 

1. 
2. 

Proof of application ol water to benellclal use shall be submitted on or before August 1, 2006. 
Subject to au plior water right&. 

3. 

4. 
5. 
6. 

Project construction Shall commence wilhil1 one Y11Brfrom the dale of pe!ffllt Issuance and shall 
proceed dlrigently to completfon un!e$5 tt can be shown lo lhe satisfaction of the Director ul'the 
Department DfWeter Resources that delays were due to cfrQJm'1ances over which permit holder 
had no con!TOI. 
The Issuance of this right dO!lS nol grant any right-of,way or easement ac~ the land of another. 
Righi nolller shall comply w!tfl the drlling pennll requirements of Secllon 42•235, Idaho Code. 
After spvdflc. nolilicallon by Iha Oepar1ment, 1he light holder &haR lri51all a swlable fl'lllasurlng 
dovlce o.- shall enter lrllo an agreement wllh lhe Oapartment to detorm!M -oun! or waler 
dlveitcd fmm pawer rooords and shall oonueMy report tho lnfonn8UllJIJI, rtment. 

t,AIC"U" I 

• ~-(<t"'; i 2 ·i!~~, 
.:,.· . . • 
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Page2 State of Idaho 
Department or Water ResourAS 

Permit to Appropriate Water 
NO. 95.090!5 

CONDITIONS OF APPROVAL 

7. The right holder shall not provlde water diverted 1111der this light tor the irrigation of land having 
appurtenant surface water rights as a prlmiuy source of in1gation water except ¥.'hen the surface 
water rights are not avalleble for use. This condition applies to all land with appurtenant surface 
water rights, including &anti oonverted from irrlgatetl agricultural use to other land uses but still 
requiring water to irrigate IIIWlls and landscaping. 

This pem,it is issued pursuant to the pro~s of Sa~r· Wllness the signature of 

the Dlreccor, affixed at Boise, th~~~ of ~ • 20M. 

~- iii:~~ 
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Water Right Report 

! Close ,! 

IDAHO DEPARTMENT OF WATER RESOURCES 
Water Permit Report 

09/02/2008 

WATER RIGHT NO. 95-9248 

Owner type Name and Address 
Current Owner BLACK ROCK UTILITIES INC 

KYLE CAPPS, CGCS 
PO BOX 3070 
COEUR DALENE, ID 83816 
(208) 665-2005 

Original Owne1 rI'HE RIDGE AT BLACKROCK BAY HOMES CNC 
10636 N GOVERNMENT WAY 
HAYDEN, ID 83835 
(208)772-5121 

Priority Date: 10/25/2004 
Status: Active 

lhmefl~l!!I l!H :£rim To 
MUNICIPAL 01/01 12/31 
Total Diversion 

lllvenlnn Rste 

0.25 CFS 
0.25 CFS 

Lrn;ation of Point(s) of Diversion; 

Volume 

lloRpUNJ) WA TERII~ Lt 111~~- 09lff owp.shi'p 48NIIR.ange 04WUKootENAI Cowityjj 

Page I of3 

http://www.idwr.idaho.gov/apps/ExtSearclv'RightReportAJ.asp?BasinNumbcr--95&Seq~- 9/2/2008 · ?i;-
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Water Right Report Page 2 of3 

Place(s) of use: 

Place of Use Legal Description: MUNICIPAL KOOTENAI County 

T mi~hip Range l::IrndUJ Tract LiLLljW 48N 04W 1 NENE 2 NWNE 
3 NENW 

Conditions of Approval: 

Project c1mslruclion shall commence within one year from the date of pennit issuance and shall 

1 26
A proceed diligently to completion unless it can be shown to the satisfaction of the Director of the 

· Department of Water Resources that delays were due to circumstances over which the permit 
holder bad no control. 

z. 
046 

Right holder shall comply with the drilling permit requirements of Section 42-235, Idaho Code 
and applicable Well Construction Rules of the Department. 
Prior to or in connection with the proof of beneficial use stalement to be submitted for municipal 
water use under lhis right, the right holder shall provide the department with documentation 

3. I 34 showing that the waler supply system is being regulated by the Idaho Department of 
Environmental Quality as a public water supply and that it has been issued a public water supply 
number. 
Place of use is within the area served by the public water supply system of The Ridge at 

4. 128 Blackrock Bay Homes, Inc. 111e place of use is generally located within Government Lot 
Numbers 1, 2, 3 and 4, Section 9, Township 48N, Range 4W. 
After specific notification by the Department, the right holder shall install a suitable measuring 

5. 0lM device or shall enter into an agreemenl with the De_prutment to determine the amount ofwatcr 
diverted from power records and shall annually report the infonnation lo the Department. 

Dates: 
Proof Due Date: 03/01/2010 
Proof Made Date: 
Approved Date: 03/09/2005 
Moralorium ExpiTation Date: 
Enlargement Use Priority Date: 
Enlargement Statute Priority Date: 
Application Received Date: 10/25/2004 
Protest Deadline Date: 02/07/2005 
Number of Protests: 0 
Field Exam Date:: 
Date Sent to State Off: 
Date Received at State OJ1: 

Other Information: 
State or Federal: 
Owner Name Connector: 

http://www.idwr.idaho.gov/apps/ExtSearch/RightReportAJ.asp?BasinNumber-95&Sequenc... 9/2/2008 
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Water Right Report 

Water District Numbar: 
Generic Maii; Rate per Acre: 
Generic Max Volume per Acre: 
Swan Falls Trust or Nontrust: 
Swan Falls Dismissed: 
DLE Act Number: 
Cary Act Number: j tigarn Plan: False 
_elo~ 

Page3of3 

htq:rJ/www.ichvr:idaho.gov/apps/Ext8earcb/R.igbtReportAJ.asp?BasinN~S&Scquenc... 9/2/2008 
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State of Idaho 
Department of Water Resources 

Permit to Appropriate Water 
NO. 95-09248 

Priority: October 25, 2004 Maximum Diversion Rate: 0.25 CFS 

This Is to certify, that THE RIDGE AT BLACKROCK BAY HOMES JNC 
10636 N GOVERNMENT WAY 
HAYDEN ID 83835 

has applied for a pennH to appropriate water from: 

Source: GROUND WATER 

and a permit ls APPROVED for development of water as follows: 

BENEFICIAL USE 
MUNICIPAL 

PERIOD OF USE 

01/01 to 12/31 

LOCATION OF POJNTISl OF 01\ffRSIQN: 

RATE OF DIVERSION 
0.25 CFS 

GROUNDWATER L 1 {NE¼ NE¼) Sec. 9, Twp 48N, Rge 04W, B.M. KOOTENAI County 

CONDITIONS OF APPROVAL 

1. Proof of application of water to beneficial use shall be submitted on or before March 01, 201 D. 
2. Subject to all prior water rights. 
3. Project construction shall commence wilhin one year from the date of pennit issuance and shall 

proceed diligently to completion unless it can be shown to the satisfaction of the Director of the 
Department of W,iler Resources thet delays were due to circumstances over which the pennit 
holder had no control. 

4. Right holder shall <.omply with the drilling permit requirements of Section 42-235, Idaho Code and 
applicable Well Construction Rules of lhe Department. 

5. Prior to or in connection with the proof of beneficial use statement to be submitted for municipal 
water use under this right, the right holder sh;;ill provide the dapartment with documentation showing 
that the water supply system is being regulated by the Idaho Department or Environmental Quality 
as a public water supply and that it has been issued a public waler supply nu.mber. 

6. Place or use is within u,e area s~rved -by the p-.iblic water supply system ofThe_Ridge at Blackrock 
Bay Homes, Inc. The place·ol use is generally localed wlttiln Government Let Numbers 1, 2, and 3 
or Section 9, Township·48N, Reng~~W.• 

7. After specific notification by the Department, the right holder shall Install a suitable measuring 
device or shall enter Into an agreement with the Department to determine the amount of water 
diverted from power records and shall annually report the information to the Department. 

This permit is Issued pursuant to the provisions of Section 42-204, Idaho Code. Witness the signature of 

the Director, affixed at Boise, this..$!!::..... day o1 HM,& , 20....G!5-. 

t61~~ r- KARL J DREHER, Director 
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REVIEW MEMO 
STATE OF IDAHO 

DEPARTMENT OF WATER RESOURCES 

322 E. FRONT STREET, P.O. Box 83720, BOISE, IDAHO 83720-0098 
PHONE: (208) 287-4800 FAX: (208) 287-6700 

DATE: 

To: 

FROM: 

CC: 

SEPTEMBER 23, 2008 

Jeff Peppersack 

MatWeaver/(J 

GARY SPACKMAN 

SUBJECT: REVIEW OF PERMITS 95-9055 AND 95-9248 AND GENERATION OF 
RESPONSI<:S TO QUESTIONS PERTAINING TO THESE PERMITS 
FROM CHRISTOPHER MEYER OF GIVEN PURSLEY, LLP 
RECEIVED IN A LETTER DA TED SEPTEMBER 2, 2008. 

INTRODUCTION 
On September 3, 2008 the Idaho Department of Water Resources (IDWR) received a 
letter from Christopher Meyer pertaining to the status and conditions of permits 95-9055 
and 95-9248 and the impact, if any, that the current state of the permits will have on the 
Permit Holder's desired ability to land apply treated wastewater resulting from water 
previously diverted and used for municipal purposes under these permits. This 
memorandum is an attempt to summarize the state of the permits, specifically address 
Mr. Meyer's questions, and provide background on the suitability and legality of the land 
application of wastewater generated under the permits in question. 

PERMIT 95-9055 
Permit 95-9055 was approved on Augusl 8, 2001 with a priority date of November 13, 
2000 for the diversion of 1.00 CFS of groundwater for municipal use on ground 
specifically identified by quarter-quarter description on the perm.it. The permit described 
seven different points of divel'sion. The application indicates that the desired uses 
included the following : domestic use in 381 homes, potable services to a golf course 
clubhouse and restrooms, potable services to an equestrhm center, potable services to a 
maintenance center, potable services to the subdivision's sales center, potable services to 
a fire station, and potables services to the subdivision' s recreation areas. Irrigation was 
not req uested as a beneficial usc. On January 12, 2006 the permit was assigned to Black 
Rock Utilities, Inc. from the applicant CAG Investments, LLC. On September 20, 2006 

Basin 95 - Black l<ock U1ililics, Inc 
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C) C) 

an extension of time was awarded to the permit holder extending Lhe proof of beneficial 
use due date to August l, 2011. 

A review of the place of use (POU) shape in the Water Rights data base indicates a 
discrepancy between the description on the permit and the shape file. Theshnpe file does 
not include the NW quarter of the NE quarter of Section 16, T48N, R04W, but is the 
same in all other rcgord . Further confusion in the POU is found when comparing the 
POU descrip1ion of the "proof report" (Water Permit Report) to the description of the 
actual permit. The POU legal descriptions are identical between the two documents, 
however, the proof report contains a condition not found on the actual pennil slating, 
"Place·of u.se is within the .\·ervice area of CAG lnvesrments, LLC". In a memo to the file 
dated July 25, 200 I Sharla Curlis specifically states that "the pen11it will be issued with 
the place of [use] spelled olJf like the application i11sread of wit/r a ge11eral remark 
allowing the use with in a service area." From this memo is seems clear that the intent at 
Lhe time the permit was issued ond approved was to describe the POU for permit 95-9055 
specificuUy by quartcr-qunrter legal description and nol generally by "service area". 

PERMIT 95-9248 
Permit 95-9248 was approved on March 9, 2005 with a priority date of October 25, 2004 
for the diversion of 0.25 CFS of groundwater for municipal use oo ground described by 
condition six as, "Place of use is within the area served by the public water supply 
.1·y.1·tem of The Ridge of Black rock Bay Homes, Inc. Tire place of use fa· generally located 
withi11 Govemmelll Lot Numbers], 2, a,u/ 3 of Jec1io11 9. T48N, R04W." The permit 
described a single point of diversion. The only use described on the approved application 
is municipal. However, the original application' that was submitted ind.icates domestic, 
fire protection, and irrigation as the requested beneficial uses. On October 11, 2007 the 
permit was assigned to Black Rock Utilities, Inc. from the applicant Ridge at Black Rock 
Bay Homes, Inc. 

Review of the POU shape file in the Water Rights data base and on the POU described by 
the proof report indicates a slight discrepancy in regards to the proof report. Unlike the 
actual permit, and the POU shape file, the proof report includes government lot 4 as part 
of the general description in condition one (128). 

Refer to Exhibit 1, attached, for a graphical depiction of permits 95-9055 and 95c9248. 

BACKGROUND AND DISCUSSION 
Municipal Pumose and Municipal Provider 
The beneficial use described under both permits is for "municipal purposes". Municipal 
Purposes as defined in Tdaho Statute § 42-202B (6) refers 10 water for residential, 
commercial, industrial, irrigation of parks and open space, and related purpose, which a 
municipal provider is entitled or obligated to supply 10 all those users within a service 
area, including those located outside the boundaries of a municipalily served by a 
"municipal provider". Tdaho Statute§ 42-202B (5, c) recognizes any corporation or 
association which supplies water for municipal purposes, through a water system 
regulated by the state of Idaho as a "public water supply" as described in section 39-
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103(12), Idaho Code, as a Municipal Provider. Review of the permits and the permit 
holder indicates that it is justifiable and appropriate to call the permit holder a Municipal 
Provider and to describe the beneficial use as for municipal purposes. 

Review of the files associated with both permits and Lhe letter sent by Mr. Meyer, makes 
obvious that one of the municipal purposes that will be provided for under these permits 
is irrigation. Idaho Statute§ 42-219 (2) has the following to say in regards to irrigation 
under municipal rights, "If the {irrigation} use is for municipal purposes, the license 
shall describe the service area and shall state the planning horizon for that portion of the 
right, if any, to be used for reasonably anticipated future needs. " This statute would 
seem to place requirements regarding the inclusion of the delineation of the place of use 
on the issuance of future licenses. In the case of municipal uses the place of use is 
synonymous with the "service area", Idaho Statute§ 42-202B (9) describes the service 
area for a municipal provider that is not a municipality, as the area that it is authorized or 
obligated to serve, including changes therein after the permit or license is issued. If we 
recognize the permit holder as a Municipal Provider, and in light of the municipal use 
authorized under the permits, it would seem that the permit holder is within their rights as 
described under the law to irri gote anywhere within their place of use. even if U1at place 
of use is modified afier the issuance of a permit or the license. Provided the place of use 
is within the area that the permit holder is "authorized or obligated to serve" and is 
seemingly described in some manner under the planning horizon for reasonably 
anticipated future needs. 

Land AppHcation and the Reuse of Municipal Water 
In regards to the land application of treated municipal waters to the Black Rock project I 
have recognized and addressed two issues: (1) is this use allowed for under the municipal 
use umbrella, and (2) would the land application represent a historical enlargement of 
actual consumptive use associated with the permit. 

In regards to issue number one, Idaho Statute § 42-202(2) states the following, "The 
service area need not be described by legal description nor by description of every 
i11tended use in detail, but the area must be described with sufficient i11.fonnatio11 to 
identify the general location where the water under the water right is to be used and the 
types a11d quantity of uses that generally will be made. " It seems clear from this language 
that every intended use need not be described in the application. In addition, the land 
application of wastewater is going to be used as a source of irrigation for the golf course 
and irrigation is expressly listed as a municipal purpose under§ 42-2028 (6). It therefore 
can be concluded that land application for the intent of irrigation can and should be 
allowed for under the general heading of municipal purposes. 

The second issue deals with the enlargement of the historical consumptive use of the 
water diverted under the permit. The municipal use is recognized by IDWR as being 
completely consumptive, in actuality this may or may not be the case. Certainly the uses 
of water under the general heading of municipal use are varied enough that it is not 
unreasonable to assume that some of that water is in fact returned to the surrounding 
environment. Especially in the instance of the Black Rock project which is a stand alone 
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community with water treatment, wastewater treatment, and irrigation all occurring and 
being contained within the development. By this reasoning lund application, a fully 
consumptive process, would represenl some additional volume of consumption, or loss of 
water from the development, over and above the historical quantity of water lost from the 
development under the previous praetices, which did not include land application. So 
should this enlargement of consumptive water be allowed? 

Jf we consider the Administrator' s Application Processing Memorandum No. 61 
rcgm·ding industrial waste water and take forward the reasoning and direction put for\h in 
that memo and apply it to municipal waste water, then the "con$umpt ive use" associated 
with the use can increase (over the historical base line value) up to the amount 
determined to be consistent with the original water rights as reasonably necessary to meet 
treatment (land application) requirements. In addition, the reuse of this water may 
represent an increase in actual water depletion from the system, but were it not used the 
irrigation would still take place, simply under another permit (95-9045) applied for 
expressly for that use, which would divert surface water. Finally, \he permit holder has 
not submitted proof of beneficial use to IDWR, and is not required to do so for some 2-3 
years, so it would seem premature to evaluate the total beneficial use of water at this 
interim time. For all these reasons it would seem that any enlargement of the 
consumptive component of the permit associated with the new practice of land 
application, can and should be allowed by IDWR. 

QUESTIONS 
In Mr. Meyer's letter dated September 2, 2008 there were five ellplioit questions put to 
IDWR for response. Find below the questions recreated from his letter in italics followed 
by my response based upon the finding outlined above and my experience at JDWR. 

1. The condition on Water Right No. 95-5055 .~tating "Place of use is within the 
service area of CAG Investments, LLC." will be understood to apply to the 
service area of the current owner a11d municipal provider, Black Rock Utilities, 
Inc. 
A basic premise at IDWR is that the Water Right database is a representation of 
the actual records it reflects and is not in actuality an official record in it of itself. 
Ideally, the data base would be an exact simulacrum of the official record. 
However, this is not always the case, a~ is illustrated with permit 95-9055. As 
ell plained above in detail there is a discrepancy between the place of use 
described upon the actual signed permit and the proof report document generated 
from information contained in the data base. The signed permit represents the 
governing document in describing the nature of the permit, and as such there is 
currently no recognized "service area" associated with this permit. Instead the 
place of use is described in full on the permit by the traditional means of a 
specific quarter-quarter delineation. Du~ to this fact, IDWR does not recognize 
any service area associated with this permit, in the name of Black Rock Utilities, 
Inc. or otherwise. 
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2. The place of use for Water Righi No. 95-9055 describes an expanding municipal 
service area and is not limited to the .ipecific forty-acre tracts identified in the 
Water Permit Report. 
No, the place of use described on permit 95-9055 docs not descl'ibe an expanding 
municipal service area; instead it delineates a specific place of use by quarter
quarter description. 

3. The condition of Water Right No. 95-9055 prohibiting use of this ground water 
right for irrigation of land to which surface rights are available does not prohibit 
land application of treated municipal effluent on such land. 
Mr. Meyer is correct in this regard. This condition is speaking to the primary or 
first use the diverted groundwater is put to. IDWR recognizes Municipal Use as 
being fully consumptive, as such, once the groundwater has served its initial 
purpose the Municipal Provider is free to use or reuse the reclaimed water at their 
discretion 2. 

4. The condition on Water Right No. 95-9248 stating "Place of use is within the 
area served by the public water supply system of the Ridge at Blackrock Bay 
Homes, Inc. The place of use is generally located within Government Lot 
Numbers 1, 2, and 3 of section 9, Township 48N, Range 4W." will be understood 
to apply to the service area of the current owner and municipal provider, Black 
Rock Utilities, Inc .. 
Permit 95-9248 is clear in its recognition of a service area as the beneficial place 
of use of the water diverted under the permit. With the assignment of the permit 
from The Ridge al Blackrock Bay Homes, Inc. to Black Rock Utilities, Inc., and 
with the understanding that the iutent to beneficially use the water under the new 
ownership is at essence the same as under the previous ownership, it seems 
reasonable and prudent that the purpose of the permit is to serve the service area 
associated with the physical lands that comprise the Black Rock project, 
regardless of the name attached Lo the service area or Municipal Provider on the 
permit. 

5. The place of use for Water right No. 95-9248 describes an expanding municipal 
service area and is not limited to the lots identified in the condition quoted above. 
Based upon Idaho Statutes § 42-202(8) and § 42-219, as previously described in 
greater detail in the BACKGROUND section of this memo, the place of use for 
Water Right 95-9248 describes and expanding municipal service area and is not 
limited to the lots identified in condition number six of the actual water permit. 

GENERAL QUESTIONS 
The expressed purpose of Mr. Meyer's letter is to determine whether any amendment of 
permits 95-9055 and 95-9248 are required in order for the Black Rock development to 
apply treated effluent derived from these rights to golf courses within The Club at Black 
Rock and Black Rock North projects. The essence of this question is two fold, one is 
land application a use recognized under the current municipal use umbrella, and two do 
either permits need to be amended to accommodate this goal. 
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LAND APPLICATION 
Based upon my discussion in the BACKGROUND section of this memo it seems to me 
that not only is the land applicution of treated wastewater allowed for under the municipal 
use general heading, but should be encouraged as a valid and worth while conservation 
efforL. 

PERM!T AMENDMENTS 
As addressed earlier permit 95-9055 does not have a general "service area" description of . 
its place of use. With this understanding any land application of treated wastewater 
would have to be applied to those portions of the golf course(s) that are within the 
described place of use on the actual pennit document. A cursory review of aerial 
imagery from 2006 associated with the place of use of permit 95-9055 seems to indicate 
that the existing golf course at that time was completely contained within the boundary. 
However, I'm not sure where the "Black Rock No1th" development or any future golf 
course expansions may be in respect to the permit's place of use. 

Tn the event that the permit holder desires to land apply water outside the current place of 
use, a permit amendmeat would be required l0 modify the pluce of use. Rather than 
modify the existing delineation il would be recommended tb.at the permit holder amend 
their permit so that the place of use is described generally by a "service area". ln regards 
to public advertisement of the proposed amendment, it is at the discretion of the Director. 
In light of the fact !hat the original public notice for this permit used the language 
"municipal use is within the service area of the applicant" it does not seem necessary for 
lDWR to require an additional public advertisement of the amendment, assuming the 
only change would be in describing tb.e place of use by a service area. 

In the case of permit 95-9248 the place of use is generally described as a "service area" 
and as such the pluce of use may be modified as needed by the permit holder at any time. 
Therefore an amendment for tl1is permit would not be required to accommodate the land 
application of reclaimed municipal water. 

Review of the file indicates two applicatinns were submitted. One was submitted by Blue Dinmond 
lm•~1men1, U .Con June 9, 2004 nnd does not appear to have been lhc basis of 1.hc per.mil. The second 
WiL~ al~o. uhmiucd on June 9, 2004 by The.Ridge nt Block Rocks Bny Homes, Inc. and appears to be the 
basis of the issued ~rmi1. To my .knowledge there is no discussion or indication in the mens to why there 
were 1wu npplica1.ions or why 1he1J l11c Dinmond npplication was not used. 

2 This position does not seem to be explicitly articulated in any Idaho Statute or IDWR Administrator's 
Memorandum that l reviewed. However, thi.s position· docs seem to hn,•e hccn regularly upheld in case 
law, although not completely wilft out ruliJigs in th~ opposi te, and i~ well summarit.ctl hy Mr. Phil Rassier 
in his Memo to Norm Young from September 5, 1996 ti tli:d "L3nd Appli<:a1i1rn or lntlustrial Elnucnl". 
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State of l~ho C) 
I DEPARTMENT OF WATER RESOURCES 

• 322 East Front Street• P.O. Dox 83720 • Boise, Idaho 83720-0098 
Phone: (208) 287-4800 • Fax: (208) 287-6700 • Web Site: www.idwr.idaho.gov ---c. J,. "llUTCII" OTTER 

Co\'crnor 
September 29, 2008 DAVID R, TUTIII LL, JR, 

Director 

CHRISTOPHER H MEYER 
GIVENS PURSLEY LLP 
601 W BANNOCK ST 
POBOX2720 
BOISE ID 83 701-2720 

RE: Water Right Nos. 95-9055 and 95-9248-Land Application of Treated Effluent 

Dear Mr. Meyer: 

This letter responds to your written correspondence dated September 2, 2008 regarding 
water right permits nos. 95-9055 and 9S-9248. Your letter posed the general question of whether 
either permit must be amended to land apply treated wastewater to golf courses within The Club 
at Black Rock and Black Rock North ( collectively the "Project"). In addition, you asked five 
specific questions pertaining to this issue. Please find below each of your questions restated in 
italics followed by my response. 

1. The condition on Water Right No. 95-9055 stating "Place of use is within the 
service area of CAG Jnveslment.t, LLC. "will be understood to apply to the service area of the 
current owner and municipal provider, BlackRock Utilities, Inc. 

The water right database is a representation of the actual water right documents and is not 
an official record, Ideally, the data base would be an exact simulacrum of the official record. 
Nonetheless, there is a discrepancy between the place of use described upon the actual signed 
pennit and the proof report document generated from infonnation contained in the data base. 
TI1e signed permit establishes the terms of the permit. Permit no, 9S-9055 does not describe a 
"service area" place of use. Instead, the permit describes the place of use by the traditional 
means of a specific quarter-quarter delineation. 

2. The place of use for Water Right No. 95-9055 describes an expanding municipal 
service area and is not limited to the specific forty-acre tracts identified in the Water Permit 
Report. 

Unfortunately, the place of use identified on the official record of permit no. 95-905S 
does not describe an expanding municipal service area but delineates a specific place of use by 
quarter-quarter description. 

3. The condition of Water Right No. 95-9055 prohibiting use of this groundwater 
right for Irrigation of land lo which su,face rights are available does not prohibit land 
application of treated municipal effluent on such land 

You are c01Tect. This condition addresses the primary or first use of the diverted 
groundwater. IDWR recognizes municipal use as being fully consumptive. Once the 
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Mr.Meyer 
September 29, 2008 
Page2 of2 

groundwater has been used for its initial purpose, the municipal provider may l'euse the 
reclaimed water within its place of use for other purposes that are defined as specific uses of 
water within t11e broader municipal purpose. 

4. The condition on Water Right No. 95-9248 srating "Place of use is wi1hin the 
area served by the public water supply system of the Ridge at Blackrock Bay Homes. Inc. The 
place of use is generally located within Governmellt Lot Numbe,-s 1, 2, and 3 of section 9, 
Township 48N. Range 4ff~ "will be unde,-stood to apply to the service area of the cu,.,.ent owner 
and municipal provider, Black Rock Ulilities, Inc. 

Permit no. 95-9248 recognizes a generally described service al'ea as the place of use of 
the water diverted under the permit. 111e Ridge at Blackrock Bay Homes Inc. assigned the 
permit to Black Rock Utilities, Inc., and Black Rock intends 10 similarly use the water. The 
service area is the portion ofthe Black Rock project served by the Black Rock municipal system. 

5. The place of use/or Water right No. 95-9248 describes an expanding 11111nicipal 
service area and is nor limited lo the lots identlfled in the condition quoted above. 

Based upon ldaho Code § 42-202(B) and § 42-219, fue place of use for pem1it no. 95-
9248 describes an expand.ing municipal service area and is not limited to the lots identified in 
condition number six of the permit. 

In response to your general questionofwhcther a permit amendment is required to land 
apply treated wastewater to golf courses within the project, U1e answer is different for each 
permit. Permit no. 95-9055 does not describe a "service ar.ea" place of use. Treated water used 
for frrigation would have to be applied to those portions of the golf course(s) that a.re with.in the 
described place of use on the pennit document. 

If Black Rock wishes to land apply water diverted under permit no. 95-9055 outside the 
current place of use, a permit amendment would be required modifying the place of use. JDWR 
has discretion to publish notice of an application for amendment. The original public notice for 
this permit used the .language "municipal use is within the service area of the applicm1L " IDWR 
will not require publication of notice of tho application for amendment, assuming Black Rock 
only proposes to change the place of use lo a generally desc1ibcd service area. 

Perm it no. 95-9248 describes the place of use as a "service area." The place of use may 
change as the service area changes. An amendment to permit no. 95-9248 is not required to land 
apply reclaimed municipal water. 

~ 
Gary Spackman 

Cc: Bob Haynes, Regional Manager, Northern Regional Office, iDWR 
John R. Layman, Layman, Layman & Robinson 
Ba1Ty Rosenberg, Executive Director, Kootenai Environmental Alliance 
Jai K. Nelson, Coordinator, Coalition for Positive Rural Growth 
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AddendumE COMMUNICATIONS WITH IDWR/AG REGARDING 

NAMPA 

1. Letter from Christopher Meyer to Steven Strack (May 19, 2011) (with 
enclosed copy of letter from Steven Strack to Randall Fife (June 16, 
2005)). 

2. Letter from Christopher Meyer to Garrick Baxter and Jeff Peppersack 
(May 24, 2011) (including an attachment from the Water Law Handbook). 

3. Letter from Garrick Baxter to Chris Meyer (May 26, 2011 ). 
4. Letter from Christopher Meyer to Garrick Baxter (June 2, 2011) 

(including a copy of the May 24, 2011 letter with hand-written notes 
showing edits made by Garrick Baxter in his letter of May 26, 2011). 

5. Letter from Garrick Baxter to Christopher Meyer (June 3, 2011). 
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Letter from Christopher Meyer to Steven Strack (May 19, 2011) (with attached 
copy ofletter from Steven Strack to Randall Fife (June 16, 2005) 

G1vE@P,stEY LLP 

LAW OFFICES 
601 W Bennoc'.( Stroe\ 
PO Box 2720, Bol~e. Idaho 83701 
TELEPHONE: 20B 3116-1200 
FACSIMllE: 208 380-1300 
WEBSITE: www g,ven&pur5Itly com 

CHRISTOPHER H MEYER 
DIRECT DIAl: (208) 38!!-1236 
CHL (208) ~07-2792 
EMAIL: Chri!iMeyer@given&p!.IN;le~ com 

Steven W. Strack 
Senior Deputy Attorney General 
Office of the Attorney General 
Natural Resources Division 
P.O. Box 83720 
Boise, ID 83720-0010 

Gar}•G Allen 
Pe!erG. Bartoo 
Chrigtoptier J Boos on 
C~nt R Bolinaer 
Erik J Bolinder 
Jeremy C Chc11.1 
\Mn1am C Cole 
MicheeI C Crciamer 
AmberN Dine 
ElizabothM Oi;,n!ct. 
Thornes E DYOnlk 
J<lffreyC Fereday 
JuuilM Frediu 
Martin C, Hend1ictm>n 

May 19, 2011 

Stevi:tn J Hippler 
Dooatd E Knlckrti~m 
Delxlro K Ktietensen 
Anne C Kun\el 
Mk;h111,I P. Lawrerco 
Frank~n G Lee 
D11v1d R Lombardi 
Emily L McClure 
Kenn$lh A MeCfure 
Ka11r Greeno Mcconnel 
CynlnlaA Melillo 
CM&lophet H Meyer 
L Edw.11id MdlOr 
Patr~J Millar 

Re: City of Nampa: Use of water treatment facility outside of city limits 

Dear Mr. Strack: 

Judson B Monlgomor\' 
DebOfeh E Nelson 
Kolsey J Nunez 
W. Hugh O'Riotdan LL M 
An11er1:1M_Reed 
Ju!llnA Stemor 
Roberti:! Wh,le 

orcou1:,e] 
Cooler E Ward 

RE.TIRED 
Kerit1olh L PLH1Jley 
Jama, A- McCIJro 
Raymond D Givens (1917-2008) 

It was a pleasure to speak with you on Monday. As promised, I am writing to 
memorialize our discussion. Specifically, I wish to confirm that the views expressed in the letter 
you provided to Moscow City Attorney Randall Fife on June 16, 2005 ( copy attached) arc 
consistent with the advice we huve received from IDWR staff respecting a possible wastewater 
infiltration project. 

My client, the City of Nampa, is contemplating construction of such a facility as one 
option for meeting waler quality requirements. As I mentioned, I met on Monday with Jeff 
Peppersack and Garrick Baxter ofIDWR and Jeff Johnson and Steve Burgos of Brown and 
Caldwell to discuss water rights implications of such a project. If the City pursues the project, it 
would likely be located south of the City outside of the city limits and outside of the area of city 
impact. 

Jeff Peppersack and Ganick Baxter expressed their view, based on current Depattment 
policy and guidance, that operation of such a facility would 1101 require a new water right or a 
transfer of the City's existing water rights, so Jong as the purpose oflhe facility is to provide 
treatment to meet mandatory water quality requirements. 

Moreover, they expressed the view that no legal obstacle is imposed by the fact that the 
facility likely would be located outside of the city limits. Jeff explained lhal the City would 
simply need to notify the Department of the location of the wastewater infiltration facilities so 
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Steven W. Strack 
May 19,2011 
Page 2 

that the Department could update its GIS shape file describing the City's service area, This 
would be the only administrative action required, 

It was their view that an infiltration project to meet mandatory water quality requirements 
would constitute a municipal use of water. Accordingly, the service area of the City would 
expand to include this use. The water code was amended in 1996 to provide expressly for such a 
flexible, expanding service area, and that definition expressly recognizes that the service area 
may reach beyond a city's boundaries. The statute defines a municipal provider's "service area" 
as follows: 1 

"Service area" means that area within which a municipal 
provider is or becomes entitled or obligated to provide water for 
municipal purposes. For a municipality, the service area shall 
correspond to its corporate limits, or other recognized boundaries, 
including changes therein after the permit or license is issued. The 
service area for a municipality may also include areas outside its 
comorate limits. or other recognized boundaries, that are within the 
municipality' s established planning area if the constructed delivery 
system for the area shares a common water distribution system 
with lands located within the corporate limits. For a municipal 
provider that is not a municipality, the service area shall 
correspond to the area that it is authorized or obligated to serve, 
including changes therein after the permit or license is issued. 

Idaho Code§ 42-202B(9) (emphasis supplied). 

The City's contemplated wastewater infiltration facility meets this test. First, it would be 
"within the municipality's established planning area." "Planning area" is not a defined term but 
is understood to refer to the area used by the City or other municipal provider to plan for current 
and future water requirements. Second, the infiltration project would be physically connected 
via pipeline or other conveyance with the City's wastewater collection and treatment system 
which is, in essence, a continuation of the City's water delivery system. Accordingly, it satisfies 
the definitional requirement that "the constructed delivery system for the area shares a common 
water distribution system with lands located within the corporate limits." 

After the meeting at IDWR, I reviewed your letter to Mr. Fife. I then called you to 
confirm that nothing in that letter expresses a contrary view, particularly with respect to location 
of the infiltration facility outside of city boundaries. The letter to Mr. Fife, of course, addressed 
a different and more complex question: Can a city provide water to customers in another state? 
Thankfully, we need not grapple with that issue here. In answering that question, the Fife letter 
made reference to statutory provisions and case law dealing with the issue of water service by a 

1 By the way, the reference in the Dykes letter to Idaho Code§ 42-203 appears to be in error, The language quoted 
is from Idaho Code § 42-2028(9), 
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Steven W. Strack 
May 19,2011 
Page 3 

municipality outside of its boundaries. As I understand it, you agree that none of those 
authorities pose a problem here. I will step through this conclusion briefly. 

The Fife letter references Idaho Code § 50-323 which provides: 

Cities are hereby empowered to establish. create. develop. 
maintain and operate domestic water systems; provide for domestic 
water from wells, streams, water sheds or any other source; 
provide for storage. treatment and transmission of the same to the 
inhabitants of the crty: and to do all things necessary to 1>rotccL the 
source of water from contamination. The term "domestic water 
systems" and "domestic water" includes by way of example but 
not by way of limitation, a public water system providing water at 
any temperature for space heating or cooling, culinary, sanitary, 
recreational or therapeutic uses. 

Idaho Code§ 50-323 (emphasis supplied). 

The first authorizing clause ("Cities are hereby empowered to establish, create, develop, 
maintain and operate domestic water systems") is not limited to the city limits. The clause 
mentioned in your letter ("provide for storage, treatment and transmission of the same to the 
inhabitants of the city") might be read as a geographic constraint but, in context, should not be so 
understood. First, as noted, other clauses provide express authorization that are not so limited. 
Second, the reference limiting a city's authority to "inhabitants of the city" is written in terms of 
water deliveries to customers and should not apply to limit the physical location of post-use 
water treatment. Instead, post-use water treatment would more properly fall under the final 
clause ("to do all things necessary to protect the source of water from contamination") which is 
not limited geographically. In any event, the language in section S0-323 must be read in light of 
the more recently enacted definition of "service area" in the 1996 Act, discussed above, which 
expressly authorizes deliveries outside of a city's boundaries, Moreover, common sense 
indicates that cities have general police power authority to own and operate facilities outside of 
their city limits. Surely, for example, a city could operate a garage for city vehicles outside of its 
boundaries. A treatment facility should be no different. 

This is not to say that the "inhabitants of the city" language is meaningless surplusage. 
The meaning, however, is found in other contexts. For example, the language is meaningful in 
the context of the authority of a city to enter into franchise agreements, as noted in the case you 
cited, Albert v. Boise Water Corp., 118 Idaho 136, 143, 795 P.2d 298, 305 (1990). Thus, it 
makes sense that cities should be allowed to enter into exclusive franchise agreements (exempt 
from anti-trust laws) only within their city limits. Likewise, they could not issue regulations 
governing water use (such as a requirement to hook up to city water) outside of the city's 
boundaries. But geographic boundaries should not come into play in other contexts, such as 
where to locate a treatment facility. 
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Steven W. Strack 
May 19, 2011 
Page4 

I trust that this letter fairly summarizes our discussion. If, instead, you believe that the 
City ofNampa may not be authorized to operate a water treatment facility (e.g., an infiltration 
basin) outside of its city limits, please let me know. I will copy Jeff Peppersack and Garrick 
Baxter, and ask that they, too, let me know if! have failed to accurately summarize their 
understandings. 

Thanks to each of you for your assistance in this matter. I am sure it is apparent how 
important it is to Nampa to get this right. 

Sincerely, 

Encl: Letter from Steven W. Strack to Randall D. Fife (June 16, 2005) 

ec: Jeff Peppersack, Water Allocation Bureau Chief, IDWR 
Garrick L. Baxter, Deputy Attorney General 
Michael J. Fuss, Director, Public Works Department 
Lenard Grady, City Engineer, Engineering Division 
Kim Lord, Water Superintendent, Waterworks Division 
Terrence R. White, White, Peterson, Gigray, Rossman, Nye & Nichols, P.A. 
Jeffrey Johnson and Steve Burgos, Brown and Caldwell 
Terry M. Scanlan, Roxanne Brown, and Stuart Hurley, SPF Water Engineering, LLC 

CHM:ch 
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Rimdall D. Fife 
City Attorney 
City of Moscow 
P.O. Box 9203 
Moscow, ID 83843-1703 

STATE OF IDAHO 
OFFICE OF THE ATTORNEY GENERAL 

LAWRENCE G. WASOEN 

June 16, 2005 

JUN 2 2 2005 
OEPARTl,,t;!JT OF 

WATcAl~F.SOUACES 

Re: Provision of Water and/or Sewer Services by an Idaho Municipality to Out-of-State 
Governmental or Private Entities. 

Dear Mr. Fife: 

Your letter asked four questions: 

( 1) Are there state prohibitions on cities providing water and/or sewer services to extra
territorial governments or private users? 

(2) Do principles of state ownership of water prohibit a clty from providing domesiic water 
services to customers outside the state? 

(3) Would provision of water and/or sewer services to extra-territorial governments or 
private users adversely affect current city water permits and licenses? 

(4) May a city, as a municipal corporation, sell water and/or water related services as a 
commodity similar to how Idaho water bottlers appear to do? 

Delivery qf_lj!ater to customers outside municipal boundai·ies. 

Among the powers of municipal corporations is the power to "operate their O\l\'11 utility 
systems and provide water, power light, gas and other utility services within the city limits." 
Alpert v. Boise Water (&m., 118 Idaho 136, 143, 795 P.2d 298, 305 (I 990) (emphasis added). 
Idaho Code§ 50-323 provides that cities may "provide for storage, treatment and transmission of 
[ domestic water] to the inhabitants of the city." Idaho Code § 42-203 provides that the service 
area of a municipality ''shall correspond to its corporate limits." The term "service area" also 
includes lands outside the city boundaries, but within a city's planning area, if the delivery 
system within the planning area shares a common water distribution system with lands within the 

Natural Resources Division 
P.O. Box 03720, Boise, Idaho 83720-0010 

Tolephone: {208) 334•2~00. FAX: (208) 334,2690 
Localed al 700 W. Jefferson Slreol, Suite 210 
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Randal1 D. Fife 
June 16, 2005 
Page 2 

corporate boundaries. Id. Service areas must be defined in any water license issued to a 
municipal provider, and the license must be conditioned "to prohibit any transfer of the place of 
use outside the service arna." Idaho Code§ 42-219. Thus, as a general matter, cities may not 
contract lo provide water services lo private users who reside outside the city boundaries or 
outside the service area defmed in lhe city's water right license. 

Cities within Idaho are also authorized to enter into joint service agreements with other 
municipalities where it is more practical to construct and maintain a unified water or sewage 
system than for each city to provide separately such services to their respective residents. Idaho 
Code §§ 50-1022 to -1025. In such a case, each city's water rights would presumably be 
amended so that the service area included all lands within the corporate boundaries of the two 
cities. 

Similar arrangements with out-of-state cities are potentially available under the Joint 
Exercise of Powers Act, Idaho Code §§ 67-2326 to -2333, which authorizes public agencies in 
Idaho to enter into cooperative agreements with other public agencies in Idaho and other slates. 
Idaho Code § 67-2327 defines "public agency" to include cities. One important caveat on the 
exercise of joint powers is that: 

nothing in this act shall be constmed to extend the jurisdiction, power, privilege 
or authority of the state or public agency thereof, beyond the power, privilege or 
authority said state or public agency might have if acting alone. 

Idaho Code § 67-2328. This prohibition on using the Joint Exercise of Powers Act to expand 
jurisdiction is especially important in the context of municipalities, which may exercise "only 
those powers granted to them by the State Constitution or the legislature." Amert 118 Idaho at 
142, 795 P.2d al 304. Thus, any provision of water within an out-of-slate city or county would 
have to comply with the joint service provisions of Idaho Code§§ 50-1022 lo -1025. And, when 
delive1ing services to out-of-state entities, any agreement to joinily exercise powers would have 
to be carcfolly crafted to address issues such as the authority to levy and collect taxes and fees. 
Obviously, an Idaho city would have no authority to levy taxes on out-of-state residents, and the 
levy and collection of taxes would likely have to be carried out by the cooperating out-of-slate 
city. 

Aside from the implied authority derived from the Joint Exercise of Powers Act and 
Idaho Code§§ 50-1022 through -1025, we have found no authority in the Idaho Code allowing a 
city to provide water and sewer services to out-of-state customers. Indeed, the only provision in 
the Idaho Code addressing city authority to provide water to out-of-slate customers is Idaho 
Code § 50-234, which authorizes agreements with cities outside state boundaries to "purchase or 
lease [the] out of state water distributing system, plant, and equipment of privately owned 
utilities" for the ptlllJOSe of providing water to both cities "from an out of state [water] source." 
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While Idaho Code § 50-234 addresses the joint use of out-of-state water sources, it is silent as to 
use ofidaho water sources to service out-of-state customers. 

Principles_ggver11i11g 011t-of.stme use o[water 

.Pn:suming that the City of Moscow were to enter into a joint service agreement with an 
out-of-stale city, the City of Moscow would have to obtain a change of its waler rights before 
providing water to customers in the other city. 

State law does allow the use of water outside the state. Any provision of water to out-of-
state entities, however, must comply with Iclaho Code§ 42-401 (2), which requires that: 

Any person, fm11 or corporation or any other entity intending to withdraw water 
from any surface or underground water source in the state oi'Idabo and transport 
it for use 04tside the state or to change the place or purpose of use of a water right 
from a place in Idaho to a place outside the state shall file with the department of 
wa.ter resources an application for a permit to do so, subject to the requirements of 
chapter 2, title 42, Idaho Code. 

In the case of an existing water right, an application to amend a permit or to transfer a 
licensed or decreed right would have to be filed, rather than an application for a new pennit. See 
Idaho Code §§ 42-211 and 42-222. In detennining whether to approve an applicant's use of 
water outside the state, the Director of the Department of Water Resources "must find that the 
applicant's use of water outside the state is consistent with the provisions of section 42-203A(5), 
Idaho Code." Section 42-203A(5) authori.zes the director to reject applications where: 

[T]he proposed use is such (a) that it will reduce the quantity of water under 
existing water tights, or (b) that the water supply itself is insufficient for tl1e 
purpose for which it is sought to be appropriated, or ( c) where it appears to the 
satisfaction of the director that such application is not made in good faith, is made 
for delay or speculative purposes, or (d) that the applicant bas not sufficient 
financial resources with which to complete the work involved tl1erein, or (e) that it 
will conflict with the local public interest as defined in section 42-202B, Idaho 
Code, or (f) that it is contrary lo conservation of water resources within the state 
ofidaho, or (g) that it will adversely affect the local economy of the watershed or 
local area within which the source of water for the proposed use originates, in the 
case where the place of use is outside of the watershed or local area where the 
source of water originates .... 

Assuming the application were not rejected under the criteria of§ 42-203A(5), the director, in 
assessing whether water should be appropriated for use outside the state, would then consider the 
following factors: · 
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(a) The supply of water available to the state ofldaho; 
(b) The current and reasonably anticipated water demands of the state of 

Idaho; 
(c) Whether there are current or reasonably anticipated water shortages within 

the state ofldaho; 
(d) Whether the water that is the subject of the application could feasibly be 

used to alleviate current or reasonably anticipated water shortages within 
the state ofidaho; 

(e) The supply and sources of water available to the applicant in the state 
where the applicant intends to use the water; and 

(f) The demands placed on the applicant's supply in the state where the 
applicant intends to use the water. 

Idaho Code § 42-401 (3). Finally, auy water right held by the city would have to be modified to 
reflect the joint service area of the involved cities. 

Municipal water rights are held for "residential, commercial, industrial, irrigation of 
parks and open space, and related purposes .. . which a municipal provider is enlitled or 
obligated to supply to all those users within a service area .... " Idaho Code § 42-202B. If a 
city desired to use part of its water as a commodity for commercial sale, the nature of use would 
change from municipal purposes to commercial pu1poses, and the city would have to seek an 
amendment of its water right permits or licenses pursuant to Idaho Code § 42-222 before 
engaging i.n such uses. 

SWS/pb 
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May 24,201 I 

Garrick L. Baxter Jeff Peppersack 
Deputy Atlomey General 
Idaho Department of Water Resources 
322 East Prnnt Street 
P.O. Box 83720 
Boise, ID 83720-0098 
garrick. baxter@idwr.idaho.gov 

Re: Cit.y of Nampa, re-use of effluent 

Dear Garrick and Jeff: 

Water Allocation Bureau Chief 
Idaho Department of Water Resources 
322 East Front Street 
P.O. Box 83720 
Boise, ID 83 720-0098 
jeff.peppersack@idwr.idaho.gov 

This letter follows up on our meeting in your offices on May 16, 2011. That meeting was 
attended also by Jeff Johnson and Steve Burgos of Brown and Caldwell. We met to explore 
water right issues that might be. presented by a project the City of Nampa is contemplating that 
would re-direct its municipal effluent from Indian Creek to infiltration basins tl1e City could 
construct south of the City. 

In that meeting we discussed a wide range of water rights issues potentially affecting 
such a project. This letter addresses only one: the right of cities to recapture and reuse 
municipal effluent. (A separatt! letter from me to Steve Strack dated May 19, 2011 addressed the 
City's authority to locate the project outside of the city limits.) You confirmed my 
understanding that a city may recapture and reuse its municipal effluent and apply it lo other uses 
within its growing service area, and that doing so does not cause legal injury to other wuter uses. 
You also confirmed that, ifrequired to meet environmental regulations, treatment utilizing an 
infiltration basin would be viewed as being within the existing municipal use, You also 
confirmed that the uses could be modified over time. Por example, as conditions change and 
demand grows, the City could put less water into recharge and use some or all of the effluent to 
serve new customers (e.g., for lawn or open space irrigation). Finally, you confirmed that these 
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uses would not require a transfer-assuming that the reuse of the effluent was required in order 
to satisfy environmental requirements. 

Following our meeting, I undertook some additional research on the topic. Although 
there is plenty of Idaho law on the subject of recapture and reuse in the context of irrigation 
rights, I have not encountered any Idaho case law directly addressing the issue in the context of 
reuse of municipal effluent. Fortunately, there is a substantial body oflaw on the subject from 
other western states. It is entirely consistent with the views you expressed at the meeting. 

I thought it might be helpful to ·hare the results of this research with you. Please see the 
enclosed summary, notably subsection " " dealing with municipal effluent. I anticipate that this 
will be added to the Water Law Handbook as a replacement for Chapter 16. If you have any 
additional thoughts or authorities that I should be aware of, I would be most appreciative of your 
sharing them with me. 

The bottom line is that I believe the Department is on solid footing here. I will counsel 
the City that there is good support for the proposition that it may recapture effluent and direct it 
to aquifer recharge and, perhaps later, use it to support expanding municipal demand (e.g., lawn 
irrigation) as the City grows. As you noted in our meeting, if this is done in order to meet 
mandatory environmental regulations, both such uses would be viewed as part of the municipal 
use and no transfer application would be required. 

Christopher J-1. Meyer 

Encl: Recapture and Appropriation of Waste Water 

ec: Michael J. Fuss, Lenard Grady, and Kim Lord, City ofNampa 
Jeffrey Johnson and Steve Burgos, Brown and Caldwell 
Terry M. Scanlan, Roxanne Brown, and Stuart Hurley, SPF Water Engineering, LLC 

CHM:ch 
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RECAPTURE AND APPROPRIATION OF WASTE WATER 

A. Overview 

Few water uses consume one hundred percent of that which is diverted. Most water uses entail the release of 
some "waste water," that is, water that is diverted for beneficial use, but is not consumed. Irrigation uses, in particular, 
involve diversions that alter natural flow patterns and can result in increased discharge of waste water in other areas. 

The term "waste water" as used here includes the tail water accruing al the end of an irrigated field, the seepage 
water that leaks out of canals or reservoirs, the excess water applie<l to crops that percolates into the soil, and wastewater 
generated by industrial processes or by a municipality.522 (Note that wa5tewater-typically written without a space-
refers to effluent from industries or municipal treatment plants.) The term "return flow" also is used as a catch-all to 
describe any water that is diverted, but not consumed, and eventually returns to a stream or aquifer, either that from which 
it originated or some other. In common usage, return flow is used to describe the water that reaches a stream or aquifer 
after the first use and, hence, becomes part of the public waler supply available for appropriation. Waste water, ifnol 
recaptured by the appropriator or appropriated by anotl1cr, becomes return flow. 

This section explores the rights of the original appropriator to recapture his or her own waste water and the rights 
of third parties to obtain an appropriation of waste water released by another. 

8. Recapture of Irrigation waste water by the original dlverter 

One principle governing waste water is that an irrigator "is not bound to maintain conditions giving rise to the 
waste of water from any particular part of its system for the benefit of individuals who may have been making use of the 
waste." Wells A. Hutchins, The Idaho Law of Water Rights, 5 Idaho L. Rev. I, 100 (I 968). Thus, the 01iginal 
appropriator is free lo abandon or modify the activity producing the waste. Perhaps the most common scenarios are the 
conversion from flood irrigation lo sprinklers 01· the replacement of a leaky ditch with a pipeline. After the improvement 
is made, less waler is applied to the field and/or less water escapes along the conveyance. As a result, the neighboring 
hydrology may be affected and water available to serve othel' water rights could be reduced. Holders of those rights, 
however, have no legal basis to object to such efficiency improvements by their neighbors. 

This right to increase efficiency includes the appropriator's right to recapture waste water before he or she has 
relinquished control by allowing tbe waste water to reach a natural stream or aquifer. "It is settled law that seepage and 
waste water belong to the orisioal appropriator and, in the nbsenc of abandonment or forfeiture, muy be reclaime<I by 
such appropriator as lo11g as he-is willing to put it to beneficial use."523 For example, a formor may capture tail water 
running off the low end of a field and pump it back to a portion of the field that, due to topography or other factors, was 
chronically under-irrigated. This recapture may even occur years after the original diversion is initiated. Since the right 
of recapture is considered part of the original water right, it would be allowed under the priority date of the original 
diversion-provided the recaptured waste water is put to beneficial use on the original parcel (for example to water an 
area that previously was under-irrigated). Others who may have come to rely on the waste water may not insist that the 

m In A &B lrrig11tio11 Dist. v. Aberdee,i-Amerlca11 Fall" Gro1111d Water District, 141 Idaho 746, 118 P.3d 78 (2005) (emphasis 
omilled), the Idaho Supreme Cou,t (quoting the SRBA Coui1) defined waste WRt<"J' as: "(l) water purposely discharged from the project 
works because of operation of necessities, (2) water leading from ditches and other works, and (3) excess water flowing from irrigRted lands, 
either on the surface or seeping under it." 

513 R~v110/ds ln-igalio11 Di.fl. v, Sproat, 70 Idaho 217,222,214 P.2d 880 (1950). See also Hidden Springs 1'ro111 Ra11cil v. Hagem1a11 
Water Users, l11c., IOI Idaho 677,619 P.2d 1130 (1980); Sebe,·11 v. Moore, 44 Idaho 410,258 P. 176 (1927)(1hird parties may appropriate 
waste water, subject to the original approprintor's right, in good faith, and lo cease wnsling it nnd pul it ton beneficial use); ond In re Boyer, 
73 Idaho 152,248 P.2d 540 (1952). None of these cases addresses the question whether one may reduce waste, then transfer the surplus to 
some new use. Later opinion• make clear that an appropriator may 1101 do this. See, e.g., Frcmo11I-Mndiso11 lrrigalio11 Dial. v. Idaho Gro,md 
Water Appropriators, Inc., 129 Idaho 454,926 P.2d 1301 (1996) (Ba•in-Wide L,sue No. 4). 

WATER LAW HANDBOOK 
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original appropriator maintain the a11ificial conditions from which they have benefited. However, ii perhaps conveys the 
wrong message to conclude that all seepage and waste waler literally nbelong" to the original appropriator. 

The right to recapture waste water does not override other principles of water law, the most important of which 
likely is the rule against enlargement of a water right. In United States v. Haga, 276 F. 41 (Dist. Idaho 1921), the District 
Court suggested that the beneficial use of the conse1ved waste or seepage must occur within the :rnme l:mds for which the 
water originally was appropriated.524 This limitation-that recaptured waste or seepage water may be used only on the 
origin;1L\J!ru!~-reinforces Idaho's anti-enlargement policy. Allowing a water user to make more complete use of water 
under his or her water right within the licensed or decreed place of use, and for the licensed or decreed purpose, promotes 
etliciency and the full beneficial use of water under the right; doing so logically has been seen by Idaho courts as fully 
within the original right. 

The Idaho Supreme Comt reiterated the non-cularg.:meut limitation, nntl further enforced the rule of Fromo111-
Madi.ron,m in A&B Irrigation Dist. v. ilb11nlo,111 -Amerlc(l11 l'<1ll.1· Grouud Watm· Dis/l'ict, a. 2005 opinion where tho Court 
mled that "A&B may use the [reclaimed waste] water on its oriuinal opp1'0prin1ed lots.'.$16 11tc A&B Court not only 
emphasi'le<l this point, but went beyond it to state that an excess of waste water obligates the appropriator to diminish its 
diversion to reduce the waste: 

As the Ground Water Users and the State appropriately note, should A&B find itself in 
the unique situation of having more excess drain and/or waste water than it can reuse on 
its appropriated properties, Idaho water low requires the district lo diminish its diversion, 
Reclamation Act of June 17, 1902, ch. 1093, § 8, 32 Stat. 388, 390. 

A&B, 141 Idaho at 752,118 P.3d al 84. 527 

Thus, if recapture and onsitc re-use proves so effective that less water is required to accomplish the licensed or 
decreed beneficial use, the user may be required to reduce his or her diversion nccordingly. This may mean that the right 
itself is reduced, either immediately or al some time in the future----;;uch as when it is evaluated in a transfer, for example. 
On the other hand, depending on the circumstances, the user may retain the right to cease the recapture and revert to the 
prior regime. 

But there is more to say about the ruiing in A&B, and it further reinforces the point that seepage cannot be used 
for enlargements, such as irrigation of new lands. The central dispute in the case concerned 2,363 acres the irrigation 
district was irrigating but which were in excess of the water right 's licensed acreage. The district explained that the acres 
were irrigated with waste water originating from both the district's ground water delivery system and natural runoff, and 
argued that it should be allowed to do this because it "owned" the waste water. The plaintiffs, who were junior ground 
water users, asserted that these additional acres were illegal enlargements and that a water right to irrigate them could be 
recognized, if at all, only under Idaho's amnesty statute, Idaho Code§ 42-1426, in which case the right would have to take 
n subordinated priority tied to the 1994 date the statute was passed. This had been the esscn.tia.l niling in Fremtmt
Madison . indeed, tl1c amnesty s1atu1e itself explains the LegislatuJc's recognition that enlargements arose "through water 
conservation and other means" that allow more acres to be irrigated with tl1c same diversion. Reducing or recapturing 
waste water is a classic example of waler conservation. 

si◄ TI1c court refen·ed only to the beneficial u!les on the "project" land,, which in Iha! case included a federal irrigation projecl in U,c 
Boise River Basin. 

l2l fremo11t-Madiso11 Irrigation Dist. v. /d({/,o Ground Water Appropriators, l11c., 129 Ide ho 454, 926 P.2d l 30 l (1996) (Basin
Widc Issue No. 4). 

520A&B lrr/gatio11 Dl.<1. v. Aherde011-A111e,•ica11 Falls Gro1111d Water Districl, t41 ldaho 746, 752, l 18 P.3d 78, 84 (Juno 21, 200S). 

527 The l'cference lo the Reclamation Act, presumably, is intended lo embrace Congress' recognition 1ha1 beneficial use of waler is 
"the basis, the measure and lhe limit" of a wnler righl. See discussion in section 3.D at page 12. 
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The A&B court look an exacting approach in its discussion of recaptured drain or seepage water which again 
emphasizes that this water cannot serve new lands without a new water right. The inigation district had contended that 
the "source" of water to irrigate the extra acres is waste water, and not ground water under the district's original water 
right (even though the waste water originated primarily from the !lround water supply). Although the Idaho Supreme 
Cou1t ultimately rejected this and agreed with the district court that the source was the distrlct's ori!linal ground water 
source, it did entertain the question of what would happen had it viewed the source as simply "waste water" not 
originating from the district's licensed diversion. It found the result in that case would be that: 

A&B's additional 2,363.1 acres neither qualifies as An enlnrgement or for amnesty under 
J.C. § 42-1426 based upon a finding that the water source is recaptured drain and/or 
waste water. A&B is not seeking to expand the number of acres it irrigates with original 
ground water under right no, 36-02080. Rather, it relics on an unappropriated source, 
that of recaptured drain and/or waste waler to irrigate its additional acres. This is in 
violation of the mandatory water pennit requirements. Idaho Code§ 42-229 (2003). 
Treating the water as something other than ground water, A&B must seek a new water 
right for this water source prior to any further use 011 the 2,363, I acres. 

A&B, 141 Idaho at 751-52, 118 P.3d at 83-84. 

In a footnote, the Court held that "appropriation under the mandatory pennit scheme is the only method by which 
this water can now be put to heneficial use." A&B, 141 Idaho at 752, I J 8 P.3d at 84, n. I. Ultimately, the Court found 
that the district's source was water diverted under its original ground waler right (although recaptured on the surface as 
seepage or waste), and that the district therefore did qualify for the amnesty. Accordingly, the district was able to 
continue ilrigating the enlarged acres, but was required to accept lhe subordination condition on the new water right for 
them. 

Prnvisions of Idaho's water code other than the amnesty provision discussed above also are consistent with the 
uon-enlar!lement principle when it comes lo an appropriator's collection and use of waste water arising from his irrigation 
practices. An ld!lho statute authorizes the constmction of wells by a person owning irrigation works "for the sole purpose 
of recovering ground water resulting from irrigntion under such inigntiou works for fonlier use ... on lands to whiah the 
establisht:d water rights of the pnrtfos conslnactlng the wells are appuncnnnt." Idaho Code§ 42-228.528 In oilier words, 
this statutory pronouncement on the recapture of waste or seepage water expressly restricts the use of the recaptured waler 
lo the original place of us" -that is, enlargements are not allowed. Likewise, Idaho's transfer statute expressly prohibits 
enlargements as a result of any transfer. Idaho Code§ 42-222(1 ). 

In summary, although the cases authorizing an appropriator's recapture and re-use of waste water529 did not 
e,cpressly address the enlargement issue, ii now has been addressed, and in clear terms. If additional lands or other uses 
are to be added to a water right through the recapture of waste water, a new water right will be necessary. 

C. Reuse of municipal effluent. 

The same basic principles of recapture nnd reuse apply in the context of municipal wastewater. Thus, a city may 
recapture and reuse effluent from its sewage treatment plant before it is released to a public water body. Likewise, 
farmers or others who had come to rely on lhe prior discharge of that wastewater caonot complain when the city 
recaptures and muses it. 

But thore are differences when it comes to municipal wastewater. Under Idaho law, muncipal water rights are 
different from others in two important respects. First, they do not have a fixed place ofuse. Instead, a municipal service 

' 2"1'hi• statute allows shallow ground WAlet· wells to rcCAptu,e seepoge ot·lginating from the surface irrigalion of a parcel, roughly 
equivalent Lo a """P"ll• dilch at the end of a field from which the fonncr pumps waler back to fully in igatc the porccl. 

529 E.g., as Sebcm v. Mooro, 44 Idaho 410,258 P. 176 (1927); lit re Boyer. 13 Idaho 152,248 P.2d 540 (1952); Hidde11 Springs 
Trout Ranch,,. Hager111a11 Waler User;-, I11c., 101 Idaho 677,619 P.2d l 130 (1980). 
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area grows over time as does demand. In addition, municipal use encompasses a broad range of uses from low 
consumptive domestic uses to high consumptive uses by industries seived by the municipal provider. This mix may 
change over time. Accordingly, the Depa1tment deems municipal water tights to be potentially 100 percent consumptive. 
As a result, cities may recapture wastewater and reuse it for other municipal uses (such as watering parks, golf courses, or 
lawns) and such use is nol deemed to be an enlargement. "This rule [limiting reuse to the original irrigated land] was 
changed for municipalities, without an adjustment period for those who had relied on the return flow, when the cou11s 
allowed municipalities to start consuming their sewage effluent through disposal methods that no longer sent it back to the 
stream as return flow." Robert E. Beck, M1111icipaf Water Prioritics/Prcferencel· in Times oJ Scarcity: 11re Impact of 
Urban Demand 011 Natura{ Re.rnurce lndush'ics, 56 Rocky Mtn. Min. L. Inst.§ 7.02[4] (2010). 

While Idaho courts have not yet had occasion to address the issue, other state courts hnve consistently upheld the 
right of municipal providers to recapture and reuse municipal effluent and even, in some cases, io sell it to otl1ers?0 The 
only limitation seems to be that the recapture occur before the water reaches a public water body.531 

The effluent rouse issue was addressed in Reynolds v. City of Roswell, 654 P.2d 537 (N.M. 1982). First, the Court 
recognized the principle that the recapture must occur before the water reaches a natural watercourse. 

The City readily acknowledges, and we agree, that once the effluent actually 
reaches a water course or underground reseivoir [i.e., an aquifer], the City has lost control 
over the water and cannot recaptui-c it. That is what the couits state in the cases relied 
upon by the State Engineer. See Brantley v. Carl.tbad Irr. Dist., 92 N.M. 280,587 P.2d 
427 (1978); Kelley v. Carlsbad Irrigation Distl'ict, 76 N.M. 466,415 P.2d 849 (1966); 
State v. King, 63 N.M. 425,321 P.2d 200 (1958); Rio Grande Re,·ervoirand Ditch Co. v. 
Weigon Wlreel Gap Improvement Co., 68 Colo. 437, I 9 I P. I 29 (! 920). 

We stress that the specific legal issues on appeal in this case do not concern the 
recapture of water which has escaped into and have become commingled with the natural 
public waters, whether surface or underground. The issue here is whether Roswell may 
take the sowage effluent before it is discharged as waste or drainage water and reuse it for 
municipal purposes. 

Rey,io{ds, 654 P.2d at 540-41. 

The Reynolds cou1t then overturned conditions imposed by the New Mexico State Engineer that would have 
limited the City to ill! prior level of consumptive use. In reaching its decision, the Court quoted at length from a 1925 
decision by the Wyoming Supreme Court directly addressing the right of a city to reuse its wastewater to extinction: 

It is not strange that we are unable to find any cases considering the right of a 
city Lo dispose of ils unpurified sewage for irrigation purposes. Most of the controversies 
with respect to sewage that have gotten into the courts concern the rights of those who 
claim U1at in disposing of its sewage the city is guilty of maintaining a nuisance. In this 
case both the plaintiff and defendant are satisfied, for the present at least, and in fact 
insist, that the city discharge its sewage in such a way and at such place as will permit 
them to use it. It is well known that the disposition of sewage is one of the important 
problems that embarrass municipalities. In order to dispose of it without injury to others, 
a city may often be confronted with the necessity of choosing between several different 

sitl Jn uddi1io11, 11 ltMt five states have ad.opted statute-, regulating, facilltioting, nnd encouraging the reuse ormunici1>ul ef'nuent. 
01·. Rev. SIOt. §§ S37.llt, 537.132, 540,510; Cal. Wuter Code§§ 13551-13556; cv, Rev. Stat. Ann.§ 533.024; Wgsh, Rev, Code 
§§ 90.44.062 to 140: Utob Code Ann. §§ 73-lc-l 10 73-3c-8. 

'
31 Perhaps,. cily could engage In nn nc1uifcr •tornge and =vay project employing H'Catcd effluent. Doing so would n:quirc 

affinnalive steps 10 measure and control the slorcd woter, as wel I •~ lhe acquisition of corn:spondlng wator rights ,,ndfor approval or a 
mitigotion pion, cc disous~ion in seclion 19.C ut page 16S. 
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plans, and in the sclcclion of the plan to be followed we think it should be permitted to 
exercise a wide discretion. In determining how it will make a proper disposition of that 
which may be tenned e potential nuisance, we think the city should not be hampered by a 
rule that would always require the sewage to be treated as waste or surplus waters. 
Sewage is something which the city has on its hands, and which must be disposed of in 
such a way that it will not cause damage to others. It would often be considered the 
height of efficiency if it could be disposed of in some other manner than by discharging it 
into a stream. Even in this state, where the conservation of water for irrigation is so 
important, WC woultl 1101 cure to hultl that II) di sposing o(sewaWMS.i.!Y£!ll!.ld..!!!!.t adoJll 
sorne me11ns tha\ would conmlc1clv consume ii- It might, we think, be diverted to waste 
places, or to any chosen place where it would not become a nuisance, without any 
consideration of the demands of water users who might be benefited by its disposition in 
some other manner. [n providing such a place, the city might acquire the right to 
discharge the sewage on the l~nds of any person willing to suffer such a use of his lands, 
and we see no reason why this right might not be gained by the city in consideration of 
the landowner's right to use or dispose of the sewage in any lawful way. From these 
views with reference to the city's rights, it follows that the sewage deposited from the so
called "sewer east of Lake Minnehaha" should not be considered as a part of the public 
waters of the state subject to the rightll of the appropriators from Crow creek. ll is our 
opinion, therefore, that the plaintiff, as an appropriator of waters of Crow creek, has no 
right to question the contract between the city and the defendant in so far as it provided 
for the discharge and use of sewage from the sewer line last mentioned. 

Wyoming H,mt/ord R<mch v. Hammond Packing Co., 236 P. 764, 772 (Yvyo. 1925) (emphasis supplied). This 1925 
decision continues to be cited and quoted for its bedrock principles. 

In Wyomirig Hereford, there were two sewer lines from the City. The Court, however, limited its holding above 
to the effluent delivered directly to the packing company. The other sewer line discharged back into the river which 
carried the water to the packing company. Once the water "becomes comingled with the waters of the stream" it is no 
longer the City's to ri:capture. Wyoming Hereford, 236 P. at 773. This limitation Oil the right to recapture is cons~tent 
with that in Rey11oldr, discussed above, and City of San Marcos,,. Texas Comm '11 011 Envt.l Qualily, 128 S.W.3d (Texas 
Ct. App. 2004), discussed below. 

This Wyoming case, in tum, was relied on by the Aiizona Supreme Court in reaching a similar concluston 
confirming the right lO recapture municipal effiuent in that state. An"zcm/1 Public Se1,i/ce Co. v. Long, 773 P.2~ 988 (Ariz. 
1989).m In the Ari1.ann case, holders of junior downetn:0111 irrlgnt!on righlll had come to rely on effluent discharged by 
Pheonix and other cities. They sued to slop the cities from selling that effluent to a utility that would use It for cooling 
water at a nuclear power plant. The Arizona Supreme Court upheld the cities' right to do so, holding that they could put 
their sowage effluent to any reasonable use that would allow them to maximize its use and its economic value. The 
Arizona Court of Appeals confirmed these principles in Arizona Water Co. v. City of Bisbee, 836 P.2d 389 (Ariz. Ct. App. 
1991 ), a case involving a city's sale of effluent to Phelps Dodge for use in copper leaching operations. 

In Barrack v. City of Lqfayelle, 829 P.2d 424 (Colo. Ct. App. 1992), the Colorado Court of Appeals released the 
city from liability for no longer providing effluent water under a contract with plaintiffs when environmental regulations 
made that delivery illegal. In so ruling, the court ruled that plaintiffs' procedural due process was not violated because 
they had no property interest in the effiuent. 

In City of San Marcos v. Texas Comm 'n 011 E,rvt.l Quality, 128 S.W.3d (Texas Ct. App. 2004), the Texas Court of 
Appeals found that the City of San Marcos did not have the right to recapture its wastewater effiuent in a river three miles 

532 This important cue is discussed in Ginelle Chapman, Note, From Toilet to Tap: 17,e Growi11g Use of Reclaimed Water and the 
Legal S.wtem ·s Response, 41 Ariz. L. Rev. 773 (2005), and 2 Robert E. Beck, Water,r and Water Rights§ 13.04 (2000). 
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downstream of the iewage h-calmcnl planl. Tho City sought to rcct1plure lhe wnter, treat it, pipe it back to the City, and 
ndd it to its municipal supply. Tho pull)ose oflcaving it in the river for so 1011g was to allow the effiucnt to be dilut.ed with 
cleaner river water, thus reducing the cost of U-eatment after recapture. In rejecting the plan, the court concluded that the 
character of the water changed once the City released ii to the rivder, whereupon it became public water. "By 
intentionally discharging its effiuent into the river, where it eventually commingles with the State' s water, the City 
effectively abandons its control over the identifying characteristics of its property. This physical reality suggests that Lhe 
City is voluntarily and intentionally abandoning its ownership rights over the effluent." Sa" Marcos, 128 S.W.3d at 277. 
By clear implication, however, the City would have been allowed to recapture and reuse its wastewater if it had done so 
before returning it to the river. Indeed, as the court noted, thnt was cxac1ly what 1he City's opponents said: "If the City 
wants to reuse its waslcwa1cr, it should use it directly rather lhnn uMccessarily mixing it with the pure river water." S1111 

Marcos, 128 S.W.3d at 267.s>J 

D, Appropriation of waste water by a third party 

A distinct issue is pre~cntcd where a person seeks a~ oppropriation of waste water genemh:d by another 
appropriator. Since tbc new ap1)ropr1a1ion would curry a junior priority date, and would be allowed only in the nbsencc of 
iujury to oilier users, it docs not present lhe same enlargement concerns described above. Indeed, such wostc water 
appropriations are common and arc analyzed essentially like any 0th.er new appropriation. 

However, as indicated above, an impo11ant caveat is that the new appropriator of waste water has no guarantee 
that the waste water will continue to be available. For instance, the original appropriator who generates the waste water 
could cease diverting altogether so as to leave the new appropriator without a water source. Likewise, the original 
appropriator might alter his or lier operation to reduce the amount of waste water generated (e.g., by ditch lining). Finally, 
as noted, the original appropriator may recapture the waste water for use on existing lands. 

In Sebarn v. Moore, 44 Idaho 410, 258 P. 176 ( 1927), the cowt confirmed the basic right to appropriate waste and 
seepage water made available as a by-product of the diversions of other appropriators. (Prior to this decision, there was 
some thought that appropriations might be limited to water naturally occurring.) Indeed, in Sehem, the waste water 
appropriator was allowed to re-establish his diversion of waste water after a waste ditch was relocated by another 
appropriator. The court added the now-familiar caveat, however, that the waste water appropriation is "subject to the right 
of the owner [that is, the person genera ling the waste water] to cease wasting it, or in good inith to change the place or 
manner of wasting it, or to recapture ii, so long as he applies it to a beneficial use." Si!/)(;}·11, 44 ldahu at 418. This is 
significant given that in a change or transfer application, the prior appropriator is !lQ1 allowed to make any change (even in 
good faith) that would injure ajunior. 

In Hidden Sprillgs Trout Ra11ch v. Hagerma11 Wmer Users, Inc., IOI Idaho 677,619 P.2d I 130 (1980), the Idaho 
Supreme Court unanimously reaffirmed the principle that a third-party appropriator of waste water may not compel the 
originul diverter to continue the practices lending to the generation of the waste water. The comt emphasized that it 
makes no di_Obrence whether ihc WQSle water arises before the use (from a leaky canal) or after the use (from post
irrigation tail water, for example). The original appropriator may at any time cease the practice giving rise to the waste 
water, even to the detriment of those who hold valid water rights in that waste water (subject, of course, to the limitations 
as to non-enlargement and beneficial use as described In A&B lrrigal/un Dist. v. Aberdeen-America11 Falls Ground Water 
District, 141 Idaho 746, 752, 118 P.3d 78, 84 (2005)). 

These legal principles pertaining to waste water have been followed in the Snake River Basin Adjudication 
("SRBA"). Special Master Terry Dolan reiterated these principles in Special Master ',f Report, !11 re SRBA, Case No. 
39576, Subcases 75-4471 and 75-1047S (Silver Creek Ranch Trust) at 4 and 6-7 (September 28, 2009). Similarly, in /11 
re: Janicek Properties, LLC, Memorandum Decision and Order 011 Motlonfor Summary Jru/gment, In re SRBA, District 
Court of the Fift.11 Jud. Dist. Of the State ofldaho, Subcasc No. 63-27475 (May 2, 2008), the Bureau of Reclamation and 

533 Texas, by the way, is the only western stale 1hal applies• rule of capture (rather than the prior appl'OpriRlioo doctrine) to ground 
water. (The City's water supply, and hence it< effluent, was balled entirely on ground water.) 11,c coun discus•ed the rule of capture at some 
length, but it does not seem that the oulcome would be any different had the prior appropriation doC1rine applied instead. 
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its contracting irrigation district argued that they constructed a drain and could trace most or even all of the water in it to 
seepage and return flows from the district's inigated lands. They contended that the drain was not a natural watercourse 
and that they should be deemed the owner of the drain und the water in it. Based on this reasoning, they asked the 
adjudication court to invalidate a fanner's 1951-priority licensed w11ter right pursuant to which he pumped water from the 
drain to irrigate his crops. The Special Master rejected this challenge to the farmer's drain water right, ruling that, 
regardless of who constructs a drain, the water in it is "public water ofthe slate ofldaho and subject to appropriation and 
beneficial use." Jm1icek Properties, slip op. at 6. The cou1t found that whether the drain is a natural watercourse "ls 
immaterial-what matters is that the water is water of the state" and is subject to appropriation. Id. at 8. 

Once water is released by the original appropriator and is beyond his or her control (whether that be to an artificial 
conveyance such as a drain or to a natural stream or aquifer), it becomes public water once again and subject to 
appropriation. Referring to such a source as ''waste water" undoubtedly has led to some confusion over the years. Other 
than the caveat discussed above (that the new appropriator cannot complain if the waste water is no longer supplied), there 
is little to be, gained in attempting to distinguish it from water occurring naturally. Even a constructed drain at times will 
carry natural runoff. Similarly, natural stream flows in agricultural areas neal"iy always contain some measure of return 
flow and seepage, either those flowing to the stream as surface returns or those arriving through gl'Ound water discharge. 
The essential rule is simply tllllt public waters are subject to appropriation regardless of their origin or whether they are 
found in drains or similar Slructures. 
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Christopher H. Meyer 
GIVENS PURSLEY LLP 
Post Office Box 2720 
Boise, ID 83702-2720 

0 
STATE OF IDAHO 

OFFICE OF THE ATTORNEY GENERAL 

LAWRENCE G. WASDEN 

May 26, 2011 

Re: City of Nampa municipal effluent 

Dear Chris, 

Thi feller is in response to your I uer of Mny 24, 20 I I, which docu111cnts Ilic issnes 
di · ussed nt a meeting held on May 16, 201 I. Jeff Pcppersack and I appreci111ed meeting with 
you nncl the gentlemen from Brown nnd C.ildwcll on Mt1y I 61

". Our conversation, regarding the 
City of N:11npa 's pn,posal 10 re-direct ii. municipal effluent fn1m Indian roek w infi.hmtion 
basin" . outh of the City, was a productive discus ·ion. As explained at our n1cc1ing the 
ncpar1111e111 is not mvar of uny legal impediment to the City being al le lo reuse its municipal 
eftluenl for other municipal purpo. cs within it~ growing service area. Thal said, lam writing tu 
elnrify the Dcp.irtment's understanding of the issues discussed at our Mi1y I 6111 meeting .as those 
i sue.<; m cxpl11incd in your May 24'11 lcucr. 

Pirsl , 1he Department would like to clnrify a subtle but impor111n1 point. The second 
paragraph of pngc one suues "You confirmed my undcrstam.ling tlmt a city may recapture and 
reuse its municipal cmuc.nt and apply it to other u c within its growing service ,lrc11." It is 
important lo cl:irify that the use which Che efnuenl can be pul must continue to be a municipal 
use. l believe that this is likely your 1111clers1anding ;is well. If so, the 1cr111 "municipal" . hould 
be inserted ns follows: "You confirmed my understanding that II ci ty nrny recapture and rcus its 
municipnl efllucnt and apply il Lo olher municiP,al use~ within its growing service area." 

Second, the ex.ample used in 1hc second pnrngrnpb should also be clarified. h provides: 
"For cxam1>lc. as conclitions clwngc nn<I clenmnd grows, the ily could put le. s wmer into 
recharge and use some or all of the effluent w serve new customers (e.g. for lawn r open space 
irrigation).'' The 11 . e ()f the term "recharge'' mises a new i. sue that was not within the scope of 
our discussion. The context of our conversation was the 1rea1men1 of wmcr by infillr, lion, nut 
recharge per ~c. Again, thi is II suhtlc bul impor111111 distinction lo the Ocp;irtmcnl. The 
fo llowing more II curntely . lute. the Dcpanmem·s current understanding regording the , ity of 
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Christopher H. Meyer 
May 26, 2011 
Page 2 of2 

Nampa's proposed pr~ject: "ror example, as i:onc.lilions change and demand grows, the City 
cou ld put less water into treatment of effluent by infiltration and instead u. e some or all of the 
effluent for other munkipul uses within its growing ·crvicc area (e.g. for lawn or open space 
irriF,ation).' ' This more accurately encompasses the scope of our discus ion. Similarly, th • May 
24'' leuer would belier rcncct our conversation if ··aquifer recharge' in the last puragrnph n 
page two was rcplnced with "treatment of effluent by infi ltnuion." 

Thank you for taking the time to document our conversation at ch May 16th meeting. I 
h pc this lcller helps clarify chc Department's position re anting the City of Numpa's proposed 
pnijecl. Please feel free 10 conu1ec me if you have any qucs1ions. 

cc: Jeff Peppersack 
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OaryG. Allan 
Pe46t G Bar1cw, 
Chrlstcp.'la1 .J. 80flon 
C'inl R Bolind$' 
l:::rlkJ B<llil'\dor 
Jeremy C Chou 
W~liam C co·o 
M~aal C Ct&a!Mt 
NTIOt!H, Din1111 
C:lizatalh M. Oon:c·,c 
TI-.QmllG. E Dvorak 
Jetft&yC, Feted&y 
JLletin M Fredin 
Mef1in C. Hendric1<:son 

June 2, 2011 

GaITick L. Baxter 
Deputy Attorney General 
Idaho Department of Water Resout'ces 
322 East front Street 
P.O. Box 83720 
Boise, 1D 83720-0098 
garrick.baxter@idwr.idaho.gov 

Re: City of Nampa, re-use of effluent 

Dear Garrick: 

Stevon J Hipplor 
[)Maid E Knickretrri 
Debot.e K Kristensen 
AuneC K~Kel 
'1 C"litl P U 11."ffnc• 
r-,snklin O Lee 
DavkfR Lombardi 
Emilv L.M~CI'-"> 
Kenneth R, McClu~ 
Kolly Grccmo MoCoonef. 
C}1nlhl■ A Melillo 
Chri&'.ophorH Meyer 
I Edw.1m:'Mii!8f' 
Pal1id.. J Millar 

Judscw, 8 M:-nlgDmery 
O,bor8h E No:aon 
Ke!NY J. Nuuvz 
W, HUV' O'R'.ordan LL.M 
Ang1,1li:1 M Reed 
Ju!llio A S\elll8t 
Ro1:aH1 B WDtfl 

or coonael 
COJ11<yE W~ 

RETIRED 
Kermalh L Pla aJ~y 
Jorr.1;1; A MQCkif& 
Raymuno D. Gi\-ens rsi?-2006) 

Thank you for your letter of May 26, 2011, responding to mine of May 24, 20 I 1. Your 
comments are well taken and appreciated, For convenient reference in the future, I have htmd
written your suggested changes on a copy of my May 24, 2011 letter. I enclose a copy for your 
file. 

Your comments accurately capture our conversation and the informal guidance you have 
provided to the City of Nampa. The issue at hand and the primary focus of our meeting on May 
16, 2011 is whether the City of Nampa would be allowed to re-direct its municipal effluent to an 
infiltration basin as a means of complying with federally-mandated water quality requirements, 
You have answered that question in the affirmative. 

As noted in my prior letter, there is a broader range of water rights issues that could be 
presented down the road but do not need to be resolved at this time, I write to confirm that your 
letter of May 26, 20 I I does not preclude exploring those issues if and when the occasion arises. 

In the first clarification you provided, you noted that a city may recapture and reuse its 
municipal effluent and apply it to other gumicipal uses within its grnwing service area, and that 
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Garrick L. Baxler 
June 2,2011 
Page2 

doing so does not cause legal injury to other water users. I agree that limiting this statement to 
municipal uses is necessary in order for this to be accomplished without a change in an element 
of the water right. However, it seems plausible lo me that, based on a transfer, it would be 
possible for a city to recapture its municipal effluent und make that water available to other non
municipal uses. I am not aware of any Idaho aulhorily on this. But I have encountered 
authorities from \Vyoming and New Mexico that support this eonc.lusion. 

In Wyoming Hereford Ranch v. Hammond Packing Co., 236 P. 764, 772 (Wyo. 1925), 
the Wyoming Supreme Court allowed the City of Cheyenne to enter into a contract whereby 
effluent previously discharged to a creek was delivered to a packing company "in such a way and 
at such place as will permit [the packing company] to use it." Wyoming Hereford, 236 P. at 772. 
(Another part of the contract was disallowed, because it used the creek as a delivery system.) 
Plainly this new use was not municipal, yet it was allowed irrespective of its impact on 
dovmstream users who previously benefited from the discharge of the effluent. "It might, we 
think, be <liveried to waste places, or to any chosen place where it would not become a nuisance, 
without any consideration of the demands of water users who might be benofitcd by its 
ili~R.Qll.tlion in some o(her manner. In providing such a place, the city might acquire the right to 
discharge the sewage on the lands of any person willing to suffer such a use of his lands, and we 
see no reason why this right might not he gained by the city in consideration of the landowner's 
right to use or dispose of the sewage in any lawful way." Id. (emphasis supplied), 

In a more recent case, Reynolds v. Cily of Roswell, 654 P.2d 53 7 (N,M. 1982), the New 
Mexico Supreme Court relied on and quoted extensively from Wyoming Hereford. That case 
involved the City of Roswell's recapture of effl uenl for its own municipal use. While the ruling 
focused on the city's own use of its effluent for municipal purposes, the Court noted that for 
years "treated effluent had been sold to some farmers located east of the city, and has been sold 
to the Roswell Country Club for fairway watering purposes." City ,if Roswell, 654 P.2d at 538. 
Indeed, the State Engineer specifically addressed these uses in his conditions: "The State 
Engineer's conditions required that the city either continue selling treated effluent to the farmers 
cast of the City and to the Roswell Country Club or to continue discharging treated effluent 
directly into the Hondo River." City of Roswell, 654 P,2d at 538. The Court disagreed, saying 
that the city was not required to maintain the prior regime ofreturn flow. Nothing in the ruling, 
however, suggested that there was anything wrong with these non-municipal uses. Hence, there 
is a very strong implication that the sales to non-municipal uses were valid and the city could 
chose to continue them if it liked. 

Let me emphasize that I am not trying to argue this point now. I just want to keep the 
door open for fmther discussion should the occasion arise. 

The same is true for the second issue you addressed. You have confirmed that in the 
future the City may "put less water into treatment of effluent by infiltration and use some or all 
of the effluent to serve new customers." This is most helpful and fully answers the question I 
posed to you. Again, however, I hope there is no need to close the door on the possibility that 
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the City might explore other options including, for example, mitigation credits for aquifer 
recharge. 

At this point, it would be premature for me to ask for departmental guidance on these side 
issues. I just hope that we may clarify that your letter of May 26, 2011 was not intended to 
preclude further exploration of these topics should the City move in that direction. 

It is always a pleasure to work with you, Jeff Pcppcrsack, and others at the Depaitment. 
Thank you once again for your assistance and guidance, which the City greally appreciates. 

Sincerely, 

~ 
Christopher H, Meyer 

Encl: Copy ofmy letter of May 24, 2011 with hand-written edits reflecting Garrick Baxter's 
comments of May 26, 2011 

ec : Jeff Peppersack, IDWR 
Michael J. Fuss, Lenard Grady, and Kim Lord, City of Nampa 
Jeffrey Johnson and Steve Burgos, Brown and Caldwell 
Terry M. Scanlan, Roxanne Brown, and Stuart Hurley, SPF Water Engineering, LLC 

CHM:ch 
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Mny24,201 I 

Garrick L. Baxter 
Deputy Attorney General 
Idaho Department of Water Resources 
322 East Front Street 
P.O. Box 83720 
Boise, ID 83 720-0098 
garrick.buxter@idwr.idaho.gov 

Re: Ci Ly ofNnmpn, re-use of efllucnt 

Deur Garrick and Jeff: 

Jeff Pcppersnck 
Water Allocation Bureau Chief 
Idaho Department of Water Resources 
322 East Front Street 
P.O. Box 83720 
Boise, ID 83720-0098 
jeff.peppersack@idwr.idaho.gov 

This letter follows up 011 our meeting in your offices on May 16, 2011. That meeting was 
attended also by Jeff Johnson and Steve Burgos of Brown and Caldwell. We met to explore 
water right issues that might be presented by a project the City of Nampa is contemplating that 
would re-dil'ect its municipal effluent from Indian Creek to infiltration basins the City could 
construct south of the City. 

In that meeting we discussed a wide range of waler rights issues potentially affecting 
such n project. This letler addresses only one: the right of cities to recapture and reuse 
municipal cffiuent. (A sepnrati: letter from me lo Steve Simek dated May 19, 20 11 nddrosscd the 
City's 11111hori1y 10 lot11tc the project nutside of the city limits.) You confinncd my l'\~,.;~:, ,J 
understanding thnt n city may ree-0pturc und reuse ics municipal effluent and apply it to othcw1scs 
within its growing servico area, and lhnt doing·so does not cnusc lcgol htjury to othor wnlcr uses. 
You also confirmed thnt, ifrc11uircd to meet environmental regulntions, treatment utilizing an 
infiltration basin would be viewed as being within the existing municipal use. You also 
confirmed that lhc 11scs could he 111odificd over time. or example, 11.s conditions chnnge nnd 
dcnumd grows, lhc C.:ity could put less wotca· intot~nd use some or nil of the cffiucnt to 
serve new customers (e.g., for lnw11 or open $J>IIC \ irrigation). Finally, you confirmed tlrnl these 

-tfe.1,fm.t4t ,f- tffl11t"+- b-i ;,,~ ltmicfY' 
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Garrick L. Baxter 
Jeff Peppcrsack 
Muy24,2011 
Page2 

uses would not require u transfcr--ussuming thut the reuse of the erlluent was required in order 
to satisfy environmental requirements. 

Following our meeting, I undertook some addillonnl research on the topic. Although 
there is plenty of Idaho law on the subject of recapture nnd reuse in the context of irrigation 
rights, I have not encountered ony Idaho case law directly addressing the issue in the context of 
reuse of municipal erlluent. Fortunately, there is u substuntial body of law on the subject from 
other western states. It is entirely consistent with the views you expressed at the meeting. 

I thought it might be helpful to share the results of this rcsenrch with you. Please sec the 
enclosed summary, notably subsection "C" deuling with municipal erlluent. I antieipute that this 
will be added to the Water Law Handbook us a replacement for Chapter 16. If you have any 
additional thoughts or authorities that I should be aware of, I would be most appreciative of your 
sharing them with me. 

The bottom line is that I believe the Department is on solid footing here. I will counsel 
the City that there is good support for the proposition that ii may recapture eflluent and dit·ect it 
to aquifer recharge and, perhaps later, use it lo support expanding municipal demand (e.g., lawn 
irrigation) as the City grows. As you noted in our meeting, irthis is done in order to meet 
mandatory environmental regulations, both such uses would be viewed as part of the municipal 
use 1111d no lrnnsfcr application would be required. 

Si,~ 

Christopher H. Meyer 

Encl: Recapture ond Appropriation of Waste Water 

cc: Michael J. Fuss, Lenard Grndy, and Kim Lord, City of Nampa 
Jeffrey Johnson and Sieve Burgos, Brown and Caldwell 
Terry M. Scnnlnn, Roirnnne Brown, and Stuart I Iurley, SPF Water Engineering, LLC 

CHM:eh 
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Christopher H. Meyer 
GIVENS PURSLEY LLP 
Post Office Box 2720 
Boise, ID 83702-2720 

Re: City of Nampa 

Dear Chris, 

0 
STATE OF IDAHO 

OFFICE OF THE ATTORNEY GENERAL 

LAWRENCE G. WASDEN 

June 3, 2011 

·1 ECE1VED 
ll/N O J lnt 

Givens Pursley, LLP 

Thank you for your letter of June 2, 2011 regarding our recent correspondence on the 
subject of the City of Nampa's water use. I would like to alleviate any concerns you have 
regarding the scope of my letter of May 26, 201 I. My letter was nol intended to preclude further 
exploration of the topics highlighted in your June 2, 2011 letter, should the City intend to move 
in that direction in the future. My letter was intended only to clarify the scope of the specific 
issues which we discussed at our May 16, 2011 meeting. 

As always, I appreciate working with you on these important and interesting issues. 
Please let me know if you have any further questions. 

cc: Jeff Peppersack 

Deputy Attorney General 
Idaho Department of Water Resources 

Natural Resources Division • Water nesourcee Section 
P.O. Box 63720 Boise, Idaho 83720-0098 

Telephone: (206) 267-4601, Legal FAX: (208) 287-6700 
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AddendumF COMMUNICATIONS WITH IDWR/AG REGARDING 

MCCALL 

1. Letter from Christopher Meyer to Garrick Baxter (August 18, 2011 ). 
2. Letter from Garrick Baxter to Christopher Meyer (September 7, 2011 ). 
3. Letter from Christopher Meyer to Garrick Baxter (September 16, 2011). 
4. Letter from Garrick Baxter to Christopher Meyer (September 19, 2011). 
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Letter from Christopher Meyer to Garrick Baxter (August 18, 2011) 

LA.WOFFICES 

czu W b ·wucJ 1,:-.111 
PO Bolf 2720, BoiMI, Idaho 63701 
TELEPHONE: 201'1388-1200 
FACSIMILE: 206 388·1300 
\NEBSITE WWW ljlYOOtp\J($!By COl'1l 

CHRISTOPHER H MEYER 
DIRECT DlAl (208) 368 1230 
CELL- (208) 407-27$12 
EMAIL: Clvl1Me')l~U@gi¥G<15putG!ey com 

GaiTick L. Baxter 
Deputy Attorney General 
Idaho Depaitment of Water Resources 
-3 22 East Front Street 
P.O. Box 83720 
B,)ise, ID 83 720-0098 

GartG AJ1•n 
PB!&l'G 81111M 

Chrislo:>hGl'J HeHon 
ChnlR B~l"der 
Erik.J Bol<nde, 

Joremy C ChOU 

WiMiMrlC COIi 
MichM! C Clo.1n.1 
A:nhrlrN DIM 
E•ii~!hM ~ 
Th0.111as E Dvorak 
Jellro)'C f:eredey 
JuslinM Fredon 
ManinC H&ncffick!Oll 

August 18,201 I 

Sle\lenJ Hipp!flf 
(}o(\aJdE KnJckrohm 

DebDra K Kristensen 
Anf1e C Kuokol 
M1,haelP Lawr11nce 
FronlJinG LH 
DaviaRLl)fflbiWdi 
Emfyl 1-!cCUe 
t<e."lflelhR M,cua 
t(eUy 0,Hoe PAtCOl\ntll 
AklxP Mclaughl11 
Cynlhia~ Merto 
CMs1op.'1er H MO)'Of 
L Ed1VBrdMi!ltf 

P,11lti~J Ma~r 
JL-dsonlJ Monlgomory 
DebO<Flf'l E Nelson 
Kel1eyJ NuNIIZ 
W HuQh O'R~•dBI\ LL U 
Alli;tlaM.RHd 
MunA S14i'1tr 
Robert 8, Wh:11 

RETIRED 
Kanf\8\hl Pu~kly 
Jl!IJHIS A McCk.Jr8 11924•2011) 
Raymono D 01ven• 1 \{ll'/-2008) 

Re: City of McCall - Land application of municipal effluent outside of city limits 

Dear Garrick: 

Thank you for taking my call the other day inquiring as to whether my client, the City of 
McCall, has authority to land apply water it collecls as municipal effluent on lands outside of the 
city limits under its existing municipal water rights. You suggested that I provide a letter to the 
Idaho Dcpa1tment of Water Resources ("IDWR" or "Department") setting out the City's 
understanding of the governing law and seeking confirmation that the City has this authority. 
This leller is intended to serve that purpose. 

The City serves custome1 s within its service area with municipal water rights including 
the following: 

No. 65-10344 (5.13 cfs, 1918 priority, Payette Lake) 
No. 65-10345 (2.31 cfs, I 968 priority, Payette Lake) 
No. 65-12607 (3 .88 cfs, 1983 priority, Payette Lake) 
No. 65-13476 (2.23 cfs, I 993 priority, ground water) 
No. 65-13796 (6.4 cfs, 1998 priority, ground water) 

The Municipal Water Rights Act of I 996 ("1996 Act") defines three categories of 
municipal provider. The first is "[a] municipality that provides water for municipal purposes to 
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its residents and other users within its service area." Idaho Code§ 42-202B(S)(a). The City 
plainly meets this definition. 

It is a well established principle under the Prior Appropriation Doctrine that an 
appropriator may recapture water that he or she has applied to beneficial use while it is still 
under the appropriator's control and re-use that water on lands authorized within the original 
right. "It is settled law that seepage and waste water belong to the original appropriator and, in 
the absence of abandonment or forfeiture, may be reclaimed by such appropriator as long as he is 
willing to put it to .beneficial use." Reynolds Irrigation Dist. v. Sproat, 70 Idaho 217, 222, 214 
P.2d 880 (1950). See also Hidden Springs Trout Ranch v. Hagerman Water Users, Inc., 101 
Idaho 677, 6 I 9 P.2d 1130 (1980); Sebern v. Moore, 44 Idaho 410, 258 P. 176 (1927); and In re 
Boyer, 73 Idaho 152, 248 P.2d 540 (I 952). 

This is true even if the re-use reduces the water available to other water users 
downstream. As Mr. Hutchins noted in his seminal article, an irrigator "is not bound to maintain 
conditions giving rise to the waste of water from any particular part of its system for the benefit 
of individuals who may have been making use of the waste." Wells A. Hutchins, The Idaho Law 
of Water Rights, 5 Idaho L. Rev. I, 100 (1968). 

A natural extension of this principle is that cities may recapture their sewage effluent 
before it reaches a natural water body and may apply that water to additional municipal uses 
within the original water right. A city's right to recapture and reuse municipal effluent was 
recognized in Reynolds v. City of Roswell, 654 P.2d 537 (N.M. 1982). In reaching its decision, 
the Reynolds Court quoted at length from a I 925 decision by the Wyoming Supreme Court 
directly addressing the right of a city to reuse its wastewater to extinction-in this case by land 
application. "It is well known that the disposition of sewage is one of the important prnblems 
that embarrass municipalities. In order to dispose of it without injury to others, a city may often 
be confronted with the necessity of choosing between several different plans, and in the selection 
of the plan to be followed we think it should be permitted to exercise a wide discretion." 
Wyoming Hereford Ranch v. Hammond Packing Co., 236 P. 764, 772 (Wyo. 1925). This 
Wyoming case, in turn, was relied on by the Arizona Supreme Cou1t in reaching a similar 
conclusion confirming the right to recapture municipal effluent and sell it for cooling water to a 
nuclear power plant. Arizona Public Service Co. v. Long, 773 P.2d 988 (Ariz. 1989). 

The next question is whether land application is a proper municipal use. The 1996 Act 
defines municipal purposes broadly: 

"Municipal purposes" refers to water for residential, 
commercial, industrial, irrigation of parks and open space, and 
related purposes, excluding use of water from geothermal sources 
for heating, which a municipal provider is entitled or obligated to 
supply to all those users within a service area, including those 
located outside the boundaries of a municipality served by a 
municipal provider. 
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Idaho Code§ 42-202B(6). Although this definition does not expressly identify land application 
as a municipal purpose, it does include the broad catch-all phrase, "related purposes." 

Consistent wilh this broad definition, the Depa11ment's guidance recognizes that land 
application of effluent may be treated as part of the original water l'igbl. 1 This guidance is aimed 
primarily at land application of industrial effluent. However the same broad principles would 
apply to municipal effluent. Indeed the 2009 guidance expressly references municipal land 
application,. as well as land application of industrial and other effluenl. Transfer Processing 
Memo No. 24, § 5d(9) at 31 . 

Other parts oflhe guidance specifically provide that in order to be considered part of the 
same beneficial use as the underlying water right, the land application must be undertaken to 
meet mandatory regulatory requirements. "Waste water treatment necessary to meet adopted 
state water (1uality requirements will be considered to be pa11 of the use authorized under the 
indust.r.ial right." Application Processing Memo No. 61, § l at 3.2 The City's land application 
was unde11aken as a direct result of compliance obligations under section 402 of the federal 
Clean Water Act.3 Accordingly, land application by the City of McCall is a proper municipal 
purpose encompassed by its municipal water rights. 

1 Two guidance documents were issued by the Depa11ment in 1996. Phil Rnssie.r, Chief Counsel, !OWR· 
Mamunmd11111.' Land Applicat/011 of !11d11sfri11/ E,Q/11e111 {Sept, 5, 1996); Norm Young, lDWR AdmfnistflllOI' 's 
Memwa11d11111 - Application fi'ocessing No. 61 ("Applicalion ProcC;S!iing Memo No. 61 '') (Sept. 27, 1996). This 
guidance has been modified 10 some extent by a broader guidance documem, Trtms/ar Processing Policies & 
l'roced11res ("Transfer Processing Memo No. 24") (revised Dec. 21, 2009). 

2 Nole that the requirement for a ·transfer appllcntion stated in Application Processing Memo No. 61, § 3 nt 
3 has been ove1Tiddon by U1 c more recent 3uida11ce 111 Transfer Processing Memo No. 24, at 3 n. I. Accordingly, no 
transfer applicntion is required where 1he land application occurs on lands that were previously cult ivated with a full 
existing woter right. Tmns_fer Processing Memo No. 24, § I at 3, § 2 at 7, § 3(6)(gl(ii). Such is the case here. 

3 In 1996, the Environmental Protcotfon Agency ("EPA") issued on NPDES pem1i1101hc City and Ilic 
Idaho Dcparnnent of Environmental Qunlity ("DEQ") issued a section 401 C(:11ificntion for 1ha1 pennit, bo1h of 
which imposed a zero dischal'go limit for phosphorous. The zero discharge was·drlvcn by the Cascade Reservoir 
Wa1crshcd Man_agemcnt Pinn issued by DEQ on October I, 1995. This plan was 1he funcrio11 11I uquiva lcnt or a 
TMDL (total max imum d;iily load) required by section 303(d) of 1hc Clean Water Act. EPA approved the TMDL in 
May of 199(). The TMDL requires a 37% reduction in 1he overall phosphorous load, with the City's load allocation 
set to zero. 

The pennit esiablished a compliance schedule for the zero discharge limit. The Ci1y filed an administ ative 
appeal of the 401 ce1tlficalio11 wilh DEQ. This resulted in the flrst of four consent orders being issued on July 27, 
1998. 

The Chy then wenl to work on a lor1d a11plicntion system to achieve 1he requircmenls !mposed by the pe1mi1 
nnd the consenr orders. This effort resulted fn a Tlll'l:e-Way Agruomem among the City, the Lake Irrigation District 
(which owns legal title 10 the water rights used for mixing), and 1hc J-Ditch Pip-O line Assocla1ion (wh ich l believe 
was responsible for construcfing nnd maintaining the distribution system that leaves 1hc mixing slation to deliver 
enhanced irrigatfon wnter to the fa.rmcrs). The Three-W11Ji Agraemc/11 comemplatcd individual contracrs between tho 
farmers and the City. A series of20-year Wmu User and Supply Agreements were executed in 1997, which remain 
effective through 2016. 
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The next question is whether the land application may occur beyond McCall's city limits. 
This is addressed by the 1996 Act which expressly authorizes municipal providers to serve 
within a flexibly-defined service area. That authority is found in two places. 

First, it is noted in the definition of"municipal purposes" quoted above, which states that 
the municipal plll'poses include uses "located outside the boundaries of a municipality served by 
a municipal provider." Idaho Code§ 42-2028(6). 

Second, the term "service area" is defined by the 1996 Act as follows: 

"Service area" means that area within which a municipal 
provider is or becomes entitled or obligated to provide water for 
municipal purposes. For a municipality, the service area shall 
correspond to its corporate limits, or other recognized boundaries, 
including changes therein after the pe1mit or license is issued. The 
service area for a mw1icipali ty may also include areas outside its 
corpornte limits, or other recognized boundaries, that are within U1c 
municipality s established planning area if the constructed delivery 
system for the area shares a common water d.istribution system 
with lands located witl1in the corporate limits. For a municipal 
provider that is not a municipality, the service area shall 
coJ'J'espond to the area that it is authorized or obligated to serve, 
including changes therein after the permit or license is issued. 

Idaho Code§ 42-2028(9) (emphasis supplied). This definition expressly authorizes service 
outside of a city's service area so long as two conditions are met. 

First, the land application must be "within the municipality's established planning at'ea." 
"Planning area," however, is not a defined term. It is an informal term generally understood to 
refer to the area used by a city for water rights planning pu1poses as it plans for current and 
future water requirements.4 In other words, the 1996 Act requires that land application outside 
the city limits must be undertaken as part of a city's long-term water planning effort. Given the 
long history of development of this project within the context of environmental regulatory 
requirements (see footnote 3), this condition is satisfied. 

Second, in order to satisfy the requirement that "the constructed delivery system for the 
area shares a common water distribution system with lands located within the corporate limits," 
it should be sufficient to demonstrate that the land application is physically connected via 
pipeline or other artificial conveyance with the City's wastewater collection and treatment 
system. For example, it could not be viewed as part of the original water right if the effluent 

4 The term "planning area" in the 1996 Act should not be confused with the city's "area of city impact." 
The latter is a distinct term meaningful in the context of annexation rules under the Local Land Use Planning Act, 
Idaho Code § 67-6526. 
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were placed into a natural stream and diverted later for land application.5 McCall's treated 
effluent is completely contained and controlled within a series of pipes or other artificial 
conveyances from the place where the sewage is captured to the place where it is land applied. It 
is ofno consequence that some or all of these c<,>nveyance and delivery systems are owned by 
others so long as the land application is undertaken pursuant to contract or other agreement with 
the City. Accordingly, this condition is satisfied as well. 

The only other statute potentially bearing on the question of municipal water uses outside 
of the City's city limits is Idaho Code§ 50-323. It provides: 

Cities .are hereby empowered to establish. create, develop, 
maintain and operate domeslic water systems; provide for domestic 
water from wells, streams, water sheds or any other source; 
provide for storage, treatment and transmission of the same to the 
inhabitants of the city; and to do all things necessary to protect the 
source of water from contamination. The term "domestic water 
systems" and "domestic water" includes by way of example but 
not by way of limitation, a public water system providing water at 
any temperature for space heating or cooling, culinary, sanitary, 
recreational or therapeutic uses. 

Idaho Code§ 50-323 (emphasis supplied). This does not impose any limitation. The authorizing 
clause ("Cities are hereby empowered to establish, create, develop, maintain and operate 
domestic water systems") is not limited to the city limits. Moreover, treatment of municipal 
effluent through land application would fall under the final clause ("to do all things necessary to 
protect the source of water from contamination"), which is not limited geographically. 

For these reasons, it is my conclusion that the City of McCall is authorized to land apply 
its captured municipal effluent on lands outside of the city limits, and such use is authorized 
under the City's existing municipal water rights without need for transfer. This conclusion is 
premised on my representations to you in this letter that the land application is mandated by 
environmental requirements, that the lands on which the land application occurs were previously 
served by full existing water rights, and that the City has authority via contract or otherwise to 
land apply on these lands. 

The City believes that these conclusions are fully consistent with the principles of 
optimum utilization embodied in Idaho's constitution. Baker v. Ore-Ida Foods, Inc., 95 Idaho 
575, 584, 513 P .2d 627, 636 (1973), It is in the public interest to encourage well-designed land 
application projects that enable cities to meet increasingly strict environmental requirements at 

5 This is consistent with the law elsewhere il.1 the West. In City of San Marcos v. Texas Comm 'n on E11v1. / 
Quality, 128 S.W.3d (Texas Ct. App. 2004), the Texas Court of Appeals found that the City of San Marcos did not 
have the right to recapture its wastewater effluent in a river three miles downstream of the sewage treatment plant. 

NAMPA'S RESPONSE BRIEF (10/30/2020) 
15378140_ 13.docx / 4628-13 Page 196 of209 



Garrick L. Baxter 
August 18, 2011 
Page 6 

lower cost while promoting water conservation and facilitating additional beneficial use of water. 
Idaho's water law fully accommodates such undertakings. 

As we discussed, I would very much appreciate your review, on behalf of the 
Department, of the conclusions reached in this letter. I look forward to hearing back from you in 
that regard. Thank you in advance for the time and effort you, the Acting Director, and others at 
the Department have invested in this review. It is important to the City to have clarity on these 
issues. 

cc: Gary Spackman 
Jeff Pcppcrsack 
John Wesll'II 

tcvc Lester 
Lindie Kirkpatrick 

CHM:ch 

12◄ 1016 21 ◄432-7 
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Page 197 of 209 



Letter from Garrick Baxter to Christopher Meyer (September 7, 2011) 

Chrislnphcr 11. Meyer 
Givens Pursley LLP 
601 Wes! Bannock St 
P.O. Box 2720 
Boise, ID 83702 

0 
STATE OF IDAHO 

OFFICE OF THE ATTORNEY GENERAL 

LAWRENCE G. WASOEN 

Seplcmher 7, 2011 

Re: City of McCall - Land application of municipal effluent outside of city limits 

Dear Chris: 

This responds lo your le lier of August 18, 2011 requesting confirmation lhal the City of 
McCall ("City") has authority lo land apply its municipal effluent lo lands locate<l beyond the 
city limits but within the City's service area. I have reviewed your lcller with staff of the Idaho 
Department of Water Resources ("IDWR") and am able to confirm that on the issue of whether 
municipal reuse of waste water comes within the original use of the municipal right, your 
analysis is consistent with current IDWR policy. Waste water treatment necessary lo meet 
,idopted state water quality requirements is considered by IDWR as purl of the use authorized 
under a municipal right so long as the treatment process complies with the best management 
pl'acticcs required by the Idaho Department of Environmental Quality, the U.S. Environmental 
Protection Agency, or other state or federal agency having 1cgulalory jurisdiction. For new uses 
of municipal waste waler that arc not necessary to meet waler quality requirements, an 
application fo1 permit lo appropriate water should be filed as 1equired by Idaho Code§ 42-202. 

One concc1 n raised hy IDWR relates to yom analysis of the place of use ror a municipal 
provider. As you correctly recognize. the Municipal Water Rights Act or 1996 expressly 
authorizes municipal prcividcrs 111 scrv within a "service area" that may include lands "located 
outside the boundaries or a municipality served by a municipal provider." Idaho Code 
§ 42-2028(6). The term "service area" is defined by the 1996 Act as follows: 

"Service area" means that ,1rea within which a municipal provider is or becomes 
entitled or obligated lo provide waler for municipal purposes. For a municipality, 
the service area shall correspond to its corporate limits, or other recognized 
boundaries, including changes therein arter the permit or license is issued . Th<e 
service m·ca ror a 11111nii: ' alit y mny :1ls1 include area, outside its eorporntc limhs. 
or othe · rcco nizcd boundaries that urc wi hin the mun·ci iali l)''s cstahlishcd 
1 . nnin arcu if the ·un. tructed deliver s stcn fo r the area shurcs II co1111110 1 

Nalursl Resources Division - Water Resources Section 
P.O. Box 63720 Boise, ldeho 63720-0096 

Tolophone: (208) 287-4801, Legal FAX: (200) 287-6700 
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w11ter distribu tion systc 11 1 with la 11ds located within the corporate limits. For a 
municipal provider that is not a municipality, the service area shall correspond to 
the area that it is authorized or obligated to serve, including changes therein after 
the permit or license is issued. 

Idaho Code § 42-202B(9) (emphasis supplied). 

Under th is statute, only ir the constructed delivery system ror the area outsid the cily 
limits shal'cs II co11111H111 water distriln11io11 system with lands located within the corporate limits, 
may the mca outside the cit , limiL~ he considered part of the city' . service area. In the ity's 
c.,sc, th Department unclcrstunds that the 'ity 11scs a series of privately owned irrigation ditches 
to transport effluent lo lands outside the city limits. The Departmcm has questions regarding the 
process in which the City delivers effluent to the lands outside the ci ty limits. A mca~ure of 
control and supervision is at least implied for a delivery system to be considered a "common" 
water distribution system. The Department does not have a complete undcrstumling of how the 
effluent is tracked and delivered hy the ity. In short, the Dep:u·tment would need a better 
understanding of the City's actual delivery process to be able lo answer whether the use of 
private irrigation ditches by the City would satisfy Idaho Code § 42-202B. 

The Department would be happy to meet with you and your clients to discuss this matter 
further. Let me know if you would like lo set up a meeting. 

cc: Gary Spackman 
Jeff Peppersack 
John Westra 
Steve Lester 
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Letter from Christopher Meyer to Garrick Baxter (September 16, 2011) 

LAW OFFICES 
001 W, 89MOCk ~reel 
PO eox 2720, Boise, Idaho 63701 
TELEPHONE: 208 366-1200 
FACSIMILE: 206 388·1300 
WEBSITE: www.givenspursley com 

CHRISTOPHER H MEYER 
DIRECT DIAL: {206) 388-1236 
CEll: (208) ◄ 07,2792 
EMA.IL: ChriaMilyer@givenspun,!ey com 

GaryG. Allan 
Peter G Barton 
Ch,~topher J, eeeson 
Clinl R- BOlincter 
ErikJ BOiinder 
Je'8my C Chou 
William C, Cole 
Mlctlael C. Creamer 
AmberN Dina 
at:u,1>,m.M .. OOffl"JL 
Thomas E Dvorak 
Jeffr&y C Fereday 
Juslin M Ffedin 
Martin C Hllnd(iCkson 

September 16, 2011 

Garrick L Baxter 
Deputy Attorney General 
Idaho Department of Water Resources 
322 East Front Street 
P.O. Box 83720 
Boise, ID 83720-0098 
garrick.baxter@idwr.idaho.gov 

Sl&VenJ HippjM 
Donald E. Knk:kfehm• 
Debora K. Krlstensen 
Anne C- Kunkel 
Mldleel P lewrenoe 
Franklin G lee 
David R, l,.ombatdi 
Emily L McClure 
Kenneth R McClure 
Kelly Greene McConnell 
Alex P. McLaughlin 
Cynlhia A Memlo 
Christopher H Meyet 
L Edward Miller 

Patrie!< J Mi'klr 
Jud,on 8. Montgomery 
DiibQn:lh E. N11l5on 
l<elny J. NUllEIZ. 
W, HUijh O'Riorden, LL M 
Mgele M Reed 
Justin A Steiner 
Robert e wtlila 

OICounnl 
Conley E Ward 

RETIRED 
Kenneth L Pursley 
Jemes A McClure (1924-2011} 
Raymond D Givens (1917,2008) 

Re: City of McCall - Land application of municipal effluent outside of city limits 

Dear Garrick: 

Thank you for your letter of September 7, 2011. I am writing to respond to your request 
for more information on the delivery system used by the City of McCall for its land application. 
I have spoken with Peter Borner, the City 's Public Works Director, Mr. Bomer has confitmed 
the following facts : 

The City owns and operates its wastewater treatment facility near the edge of town. 
Water is piped from the wastewater treatment facility to another facility known as the mixing 
station located on leased land approximately three miles south of the City. The City owns, 
operates, and controls the water treatment facility, the mixing station, and the pipe carrying the 
water from the water treatment facility to the mixing station, 

The purpose of the mixing station is to add irrigation water to dilute the treated effluent 
from the wastewater treatment plant prior to land application. The irrigation water is provided 
under other water 1ights not owned by the City. The diluted effluent is then piped directly to 
center pivots or other delivery systems on farms under contract with the City for land 
application. The piping from the mixing station to the farms is owned by irrigation entities 
and/or the farmers themselves. 
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It is my understanding that the chief concern of the Department is that the treated effluent 
be under the physical control and direction of the City or others throughout the delivery process, 
and that the water not simply be used to augment the water supply of an irrigation district 
without the ability to determine which land actually receives the effluent. I can assure you that 
the City's system satisfies this requirement. 

Based on this additional information, the City would appreciate receiving confirmation 
from the Department that its use of its municipal wastewater for land application as described in 
this letter and my letter of August I 8, 2011 is a municipal use falling within the scope of its 
municipal water rights. 

I thank you, Mr. Spackman, Mr. Peppersack, and Mr. Westra for your attention to this 
inquiry. 

cc: Gary Spackman 
Jeff Peppersack 
John Westra 

CHM:js 

Steve Lester 
Lindley Kirkpatrick 
Peter Borner 

124 1016 _l / 4432-7 
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Qfu-:_ 
hristopher J-1. Meyer 

Page 201 of 209 



Letter from Garrick Baxter to Christopher Meyer (September 19, 2011) 

Christopher H. Meyer 
Givens Pursley LLP 
601 West Bannock St 
P.O. Box 2720 
Boise, ID 83702 

0 
STATE OF IDAHO 

OFFICE OF THE ATTORNEY GENERAL 

LAWRENCE G. WASDEN 

September 19, 2011 

RECE tV ED 

Givens Pursiey, . L;:. 

Re: City of McCall - Land application of municipal effluent outside of city limits 

Dear Chris: 

Thank you for you r letter dated September 17, 2011. You leller alleviates the 
Department's concerns regarding the City of McCall's effluent distribution system. Based upon 
the representations in your letter, the Department agrees that the lands served outside the City of 
McCall's corporate limits share a common water distribution system with lands located within 
the corporate limits. So as long as the City of McCall is land applying its captured municipal 
effluent as part of a 11ealmenl process to meet adopted state waler quality requirements (this 
issue was discussed in my lelter to you dated September 7, 2011 ), the Depart men I agrees that the 
use (and location) is in conformance with City of McCall's municipal water right. 

cc: Gary Spackman 
Jeff Peppersack 
John Westra 
Steve Lester 

Natural Resources Division - Water Resources Seclion 
P.O. Box 83720 Boise, Idaho 83720-0098 

Telephone: (200) 287-4801, Legal FAX: [208) 287-6700 
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AddendumG APPLICATION PROCESSING MEMO No. 61 

1. Memorandum from Norm Young to IDWR (Sept. 27, 1996). 
2. Memorandum from Phil Rassier to Norm Young (Sept. 5, 1996). 

NAMPA'S RESPONSE BRIEF (10/30/2020) 
15378140_ 13.docx / 4628-13 Page 203 of 209 



Memorandum from Norm Young to IDWR (Sept. 27, 1996) 

· State of Idaho r,,,. '"'"'"' 
•,etc· 

_ I • DEPARTMENT OF WATER RESOURCES 
1301 l'•iorth Orchard Street. Srntchousc Mni.t, Boise, Idaho 83720-9000 

__ P_l_10_n_c:...;(c...20_8.:.) _32_7_-7..;.9.;.00'--F-•:.\_X_:...:(_20...:ll.:.l _32_7_-7..;.8.;.66;;.._ _______ _ 

TO: 

FROM: 

SUBJECT: 

DATE: 

ADMINlSTRA TOR'S MEMORANDUM 

APPLICATION PROCESSING MEMORANDUM NO, 61 

PHILIP I::. DA11' 
GOVER:--IOR 

KAKL J, DREHER 
DIKl-:CIOK 

WATER ALLOCATION BUREAU, ADJUDICATION BUREAU 
AND REGIONAL OFFICES 

NORM YOUNG 

WATER RIGHT FILING REQUIREMENTS FOR INDUSTRIAL 
WASTEWATER USE AND TREATMENT (INTERIM POLICY) 

September 27, 1996 

PURPOSE OF MEMORANDUM 

Because much of sou them Idaho is included within areas covered by moratoriums or 
other designations that prevent or limit approval of new applications to appropriate water, water 
users are seeking innovative ways of using water for new and expanded projects. The waste 
water from industrial processes is one source of water for such uses. In addition, more restrictive 
water quality requirements are causing industrial water users to implement land disposal 
methods, create wetlands, capture and reuse waste water, and to provide for on-site containment 
of waste water. 

The administrative requirements addressing the use ofindustrial waste water have not 
been clearly set forth_ Direction is needed to guide staff and water users concerning the types of 
applications, if any, that need to be made, the criteria for considering such applications, and 
conditions that may be appropriate for approved applications. This memorandum addresses the 
water right filing requirements for the treatment of waste water and the reuse of waste water 
from industrial processes. 

This memorandum provides interim guidance pending additional determination of policy 
and requirements through changes to law, adoption of rules or court rulings. Because a basic 
premise of this memorandum is that the consumptive use authorized by a water right for 
industrial purposes can be I 00% of the amount diverted, depending on particular factual issues, 
this memorandum does not apply to waste water from uses which could not be I 00% 
consumptive. 
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For purposes of this memonmdum "waste water" is effluent, treated or untreated, from 
authorized beneficial uses under an industriaJ or other potentially I 00% consumptive water right, 
prior to its being returned to a public water source. Waste water may contain solid waste and 
other contaminates, but for purposes of this memorandum it is a liquid, fluid enough to flow in 
an open channel or unpressurized pipeline. 

AN EXAMPLE OF A TYPICAL SITUATION 

An industrial user has for many years disposed of waste water diverted from the aquifer 
under a licensed right through a series of ponds which evaporate part of the water with the 
remainder seeping to the regional aquifer. In this instance, DEQ is requiring that water not be 
allowed to seep to the aquifer and has suggested land application. The land available for 
disposing of the waste is in sagebrush and does not have an irrigation water right. Each gallon of 
waste water land applied will have to be diluted with 3 to 4 gallons of fresh water. The net 
depletion from the aquifer wiU be increased 400 aflyr by the new water treatment requirements. 
Are water right related approvals required from IDWR to authorize surface disposal of the waste 
water? 

LEGAL PRINCIPLES 

The continuum of options for considering this mattter is bounded by two principles. At 
one end of the continuum, the treatment necessary to comply with water quality requirements 
may be a part of the diversion and beneficial use authorized under the industrial water right. If 
the industrial right is a fully consumptive right, then as water quality requirements require a 
change in treatmenl, the amount of the water consumed can be increased. However, the 
diversion rate, annual volume diverted, and season of use established under the right cannot be 
increased. Arly fresh water needed to dilute the waste water must be within the quantity 
elements of the industrial right or be covered by another water right. 

At the other end of the continuum, the industrial right may be construed to authorize only 
the beneficial use established and historically used under the industrial right. Any increase in 
consumptive use (or other element of the right) would require a new water right. Depending 
upon the availability of water for appropriation, this may require the holder of the industrial right 
to mitigate injury to other users or obtain an existing right to cover the expanded consumption. 

A brief review of the legal and administrative precedents (see Phil Rassier's attached 
memorandum) indicates that the existing law in Idaho does not provide strong guidance as to 
whether the land application of industrial waste water initiated to comply with water quality 
requirements should be considered to come within the original purpose of use of the industrial 
right, whether it should be treated as an added beneficial use of the water requiring a new water 
right, or whether some intermediote consideration should be used. 

-

-
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APPLICATION OF PRINCIPLES 

IDWR will apply the following policies until or unless further guidance is provided: 

1. Waste water treatment necessary to meet adopted state water quality requirements will 
be considered to be a part of the use authorized under the industrial right. The method of 
treatment must be "reasonable." IDWR will consider a treatment method to be reasonable if it is 
in accordance with best management practices recognized by Idaho Division of Environmental 
Quality, the U.S. Environmental Protection Agency, or other responsible state or federal agency. 

2. Consumptive use can increase up to the amount determined to be consistent with the 
original water right as reasonably necessary to meet treatment requirements. Diversion rate, 
annual volume diverted, and season of use cannot exceed the permitted, licensed or decreed 
amounts for these parameters. 

3. If the treatment method for industrial waste water is changed to land application on 
cultivated fields or any other method that beneficially uses the water, the industrial right must be 
changed to include the new use. This will require a transfer application to be filed, processed 
and approved in accordance with Section 42-222, Idaho Code, to include a new location for a 
waste treatment practice, such as land application, and other conditions of approval that may be 
necessary to prevent injury to other valid water rights. 

4. For new uses ofindustrial waste water that are not necessary to meet water quality 
requirements, an application for permit to appropriate water should be filed as required by 
Section 42-107, Idaho Code. 

5. Fresh water required to dilute the waste water for treatments such as land application 
must be diverted in accordance with a water right. This can be the industrial right if arlequate 
rate and volume are available under the right. If not, another right must be provided. In areas 
where new allocations are limited or prevented by moratorium orders or other designations, 
establishment ofa new right will require appropriate provisions to mitigate the depletion from 
the source. 

Attachment: P. Rassier's Memorandum 
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Memorandum from Phil Rassier to Norm Young (Sept. 5, 1996) 

TO: 

FROM: 

RE: 

DATE: 

MEMORANDUM 

Norm Young 

Phil Rassier f'_).Z.... 

Land Application oflndustrial Eflluent 

September 5, 1996 

You have asked for legal guidance regarding the water right implications created when a 
private industrial water user elects to land apply its industrial effluent because the company is 
required by environmental constntints to prohibit its waste water effluent from continuing to reach 
a public water source. The water rights issue created when an industrial water user adopts a land
application method of disposing of its effluent is whether the change results in an impermissible 
enlargement ofits underlying water right by increasing the amount of water consumptively used. 
Previously, some percent of the water in the effluent was returned to a public stream or allowed 
to percolate into the ground water. The goal of lend application of the effluent is that it all will be 
absorbed by the growing crops or evaporated to the atmosphere. The use of water under the 
industrial water right thus becomes 100 percent consumptive where before it was not. 

The case law addressing this issue appears to deal almost exclusively with the disposal of 
municipal effluent. In the case of municipalities, the majority view is that the proper disposal of · 
effluent from waste treatment facilities comes within the parameters of the beneficial use of a 
municipal water right. One of the most frequently cited cases is Arizona Public SenJice Co. v. 
Long, 773 P.2d 988 (Ariz 1989). In this case, the owners of downstream junior water rights that 
had historically used the effluent for irrigation following upstream discharge sued the City of 
Phoenix alleging that the city had no right to contract with a utility for the transport and use of the 
effluent in the cooling towers of a nuclear power plant. The court upheld the contract, holding 
that sewage effluent was neither surface water nor ground water, but was simply a noxious by
product which the city must dispose of without endangering the public health and without 
violating any federal or state pollution laws. Jn reaching it decision, the Arizona Court quoted 
from a much earlier Wyoming decision which upheld the sale by a city of effluent discharged 
directly into the buyer's ditch, but also held that effluent discharged into a stream became public 
water subject to appropriation. Wyoming Hereford Ranch v. Hammond Packing Co., 236 P .2d 
764 (J/y. 1925). The Arizona Public Sen,ice case generally holds that cities may put their 
sewage effluent to any reasonable use that would allow them to maximize their use of the 
appropriated water and dispose of it in an economically feasible manner. Beck, Waters and Water 
Rights, § 16.04(c)(6) (1991). 

In an even more recent Arizona case, the court upheld a city contract for the disposal of 
its effluent noting that the effluent from the city of Bisbee delivered to Phelps Dodge for copper 
leaching operations was not useable for drinking water, inigation, or fire protection purposes and ~ 
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that it was only useful for the leaching operation. The city contract had been challenged by the 
local water utility that otherwise would have provided water for the leaching operation. 

Other cases reviewed have reached results similar to that in Arizona for municipal entities 
without as much emphasis on the distinct character of efiluent. In a more recent Wyoming case, 
the court held that the City of Roswell could recapture its sewage effluent before it is discharged 
as waste or drainage and reuse it for municipal purposes. Reynolds v. City of Roswell, 654 P .2d 
537 (Wy. 1982). The court characterized sewage effluent as artificial water and therefore 
primarily private and subject to beneficial use by the owner and developer thereof because treated 
sewage effluent depends upon the acts of man. 

In the early Colorado case of Pulaski Irrigation Ditch Co., et al v. City of Trinidad, et 
al,203 P. 681 (Colo. 1922), the court held that where a city had voluntarily chosen to treat its 
effluent in a manner that produced surplus water, it did not have the right to sell its purified water. 
The court went on to recognize, however, that where there is no other practicable method of 
disposing of the sewage, public policy might permit its disposal by the evaporation of the water. 
203 P. at 683. A more recent Colorado case, Metropolitan Denver Sewage Disposal District No. 
1 v. Farmers Reservoir & Irrigation Co., 499 P.2d 1190 (Colo. 1972) merely holds that changes 
in the points of return of waste water to a stream are not governed by the same rules as changes 

- of points of diversion and that there is no vested right in downstream appropriators to 
maintenance of the same pofr1t of return of irrigation waste water or effluent from a municipality 
or a sanitation district. In Barrack v. City of Lafayette, 829 P .2d 424 (Colo. App. 1992), the 
court held that impossibility of performance relieved the city from any obligation to deliver 
effluent to plaintiffs after state regulation made such delivery illegal. The court concluded that 
plaintiffs had no property right to the delivery of untreated water that could no longer be legally 
delivered. 

-

In 1991, Nevada and Oregon each enacted legislation addressing the reuse of effluent or 
reclaimed water. The Oregon statute defines "reclaimed water" as "water that has been used for 
municipal purposes and after such use has been treated in a sewage treatment system and that, as 
a result of treatment, is suitable for a direct beneficial purpose or a controlled use that could not 
otherwise occur. OR. REV. STAT. § 537.131. The new legislation requires any person who is 
using or intends to use reclaimed water to file a Reclaimed Water Registration form with the 
Oregon Water Resources Department. The statute provides lhe circumstances under which 
potentially affected water users must be notified of the proposal and of their rights of preference 
to the use of the water under certain circumstances. The Nevada statute, by contrast, merely 
provides a statement oflegislature policy encouraging and promoting the use of effluent, where 
that use is not contrary to the public health, safety or welfare, and where that use does not 
interfere with federal obligations to deliver water of the Colorado River. N..R.S. § 533.024. 

The review of existing case law provides significant guidance with respect to the handling 
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of municipal effiuent. None of the reported cases I have reviewed, however, address whether the 
same or some different analysis should be applied when the effluent is produced by a private 
industrial user rather than by a municipality. This issue was raised but not addressed in Wyoming, 
et al v. Husky Oil Company, 575 P.2d 262 (.:,Ny. 1978). The case arose as an action for 
declaratory relief by Husky Oil seeking a determination that its plan to impound and evaporate 
effiuent water rather than continue to discharge it to a natural stream was not subject to the 
jurisdiction of the State Engineer and did not infringe upon any rights of downstream water 
appropriators. The majority of the Court voted to remand the case to the trial court for a full 
factual trial and to join other indispensable parties to the action. A lengthy dissent, however, 
proceeded to analyze the merits of the case. The dissent characterized the proposed change as an 
expansion of the original industrial water right for the refining process to now include the 
additional use of pollution abatement. The dissent concluded that Husky should be required to 
apply to the State Engineer for a permit for the additional use. 

Before the Department, we have the precedence of issuing waste water permit nos. 29-
7437 and 29-7431 to the J.R. Simplot Company and to the City of Pocatello respectively in 1978. 
The two permits were for the use of waste water from the city's sewage treatment plant and from 
the Simplot Fertilizer Plant at Pocatello. The waste water from both facilities was previously 
discharged to the PortneufRiver. The applications specified 3,124 acres ofland on which the .-
water would be used for irrigation Some 1,613 of these acres were not owned by the city or the 
J.R. Simplot Company but were covered by user agreements with the owners of the land. The 
decision does not address any concern that may have existed about discontinuing the practice of 
discharging the effluent to the river. The concerns with the project revolved more around the 
health and safety implications of the project. 

Existing law in Idaho does not provide strong guidance as to whether the land application 
of industrial effluent initiated to comply with water quality requirements should be considered to 
come within the original purpose ofuse of the industrial water right, or should be treated as an 
added beneficial use of the water requiring a new water right to be obtained or established. Tfthe 
Department detennines that a new separate water right should be required, the option of allowing 
the user to appropriate the industrial waste water for the new purpose of pollution abatement 
through land application of the effluent should be considered. This approach is consistent with 
that taken by the Department in 1978 with the City of Pocatello and J. R. Simplot filings. 

Please let me know if you desire further review or discussion of these issues. 

NAMPA'S RESPONSE BRIEF (10/30/2020) 
15378140_13.docx / 4628-13 Page 209 of209 


