RECEIVED

Christopher H. Meyer [ISB No. 4461] OCT 30 2020
Preston N. Carter [ISB No. 8462] DEPARTMENT OF
GIVENS PURSLEY LLP WATER RESOURCES
601 W Bannock St

PO Box 2720

Boise, Idaho 83701-2720
Office: 208-388-1200 x236
Fax: 208-388-1300
chrismeyer@givenspursley.com
mpl@givenspursley.com
Attorneys for City of Nampa

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

Docket No. P-DR-2020-01
IN THE MATTER OF RIVERSIDE’S
PETITION FOR DECLARATORY RULING NAMPA’S RESPONSE BRIEF
REGARDING NEED FOR A WATER
RIGHT UNDER REUSE PERMIT NO.
M-255-01

NAMPA’S RESPONSE BRIEF (10/30/2020)
15378140 _13.docx / 4628-13 Page 1 of 209



TABLE OF CONTENTS

TABLEOR AL THOR TS swnssssresssnsr s iasssiassss s o s s s e A e e ey S s s s 5
INTRODUCTION soxcosessussessnssssnsnmsronsrssoncismsissssostassvavavsssssiasnisseisssiiibimiisiaiiaissirairivseiveivn imvseabsenos 8
SUMMARY OF ARGUMENT svxsieisciss teiesassions coitsvmomon b s e son s s 6pn s passs s am b AR R SRRy 10
ARGUMENT juuopansremsssonsturonsmonsrssssiosorssansoussssasomsrsebsssssisscssvassssebons st siu i s i s aos s e malits 13

L Idaho Code § 42-201(8) authorizes municipalities to collect and dispose of
effluent without obtaining a water right..........c.occevriiiiinininiieieere e 13
A. Subsection 8 is sufficient to resolve the question presented here. ............ 13

B. The plain words of subsection 8 state that no water right is required
forthe dispasal of Nampa's €f TNt cosmsmmnesmemams s 15
C. The legislative history resolves any ambiguity........cccerveeeeieecrerreresiennen. 16

D. Riverside’s subsection 8 argument cannot be reconciled with the

Provision’s NOtiCE TEQUITEIMENL. ......vcersuerssssoarsssiivasnssorssssnsssasbbiosinississsasi 20
E: Subsection 8 is constitutional..........ccceeveereiriereeciriinncresre e 23

IL. Section 42-201(2) does not prohibit Pioneer’s acceptance of treated

effluent from Nampa's WWTP.usissnasissasiatsiasiosmiveeniiossisssssmniiass 25
A. Nampa’s delivery of wastewater to Pioneer is not a diversion of
water from a natural WaterCOUTSE. ........coveuerrvrerirrerserarsesessassassesssssnassnsssns 25
@) Effluent from a WWTP is not a public water supply.......cccceeruunen. 26
(2)  Pioneer’s acceptance of effluent delivered to it by Nampa is
DOt & AIVErSION. o msimeisassimsicominnvmbibasssm iRy 26
B. The words “apply water to land” must be understood to refer to
water that was diverted from a natural watercourse. .........coeceveevererueruenans 28
€)) This is clear from the textual CONteXt........cocvrrererirererereirnersersesaens 28
(2)  The conclusion is reinforced by the legislative context................ 29

1L Even under the common law, Nampa is authorized to undertake the Reuse
Project under of its municipal water rights. .........cccovreiieiiiniiiiiieciiiiriesseseese e 30

A. Nampa does not need the 2012 amendment to the mandatory
DETMIIND: BEABTIC, pmirsnsssres s s R s S SR SN 30

B. Water lawfully diverted and applied to beneficial use may be
recaptured and reused under the original water right..........c.cccceeveeiecnennnns 31

1 All water right holders have a right to recapture and reuse
water within the geographic bounds and other limits of the
original water right. .uscomssmsssesramsssmmsssismuoniimsiisiiss i 31

NAMPA’S RESPONSE BRIEF (10/30/2020)
15378140 _13.docx / 4628-13 Page 2 0f 209



2 The appropriator of waste water released by another may
not compel the other user to continue to discharge waste

L 34

C. A water user may shift to more consumptive uses without seeking
a franSfer......coenmuisssusnmsnsssmsissis T U DO ey 37
€8 Municipal rights are potentially 100 percent consumptive........... 37

2) Shifts in use that are authorized under a water right do not
require a transfer simply because they increase

CONSUMPLIVE TISC. ussasnsunsssnissimtiesiisssesmisssssioniosssisisiissiisisessisssinids 38
D, A municipal provider may use and reuse to extinction water
diverted under its municipal right. ........ccooeiiiiriineeineiinesserisesseseessensens 38
Q) The right to reuse of water is broader in the context of
municipal uses than elsewhere. s 38
) The principle of municipal reuse to extinction has been
recognized and applied by the Department............cccoeveurirrveernenne. 40
(a Application Processing Memorandum No. 61................... 40
(b) IDWR’s goidance to Black ROCK.....c.cuwsaxssemmesmmssassss 42
(c) IDWR’s guidance to Nampa.........coeceeervereereensseeseneneens 44
(d) IDWR’s guidance to McCall ........cccoevivirieirnenenerrnsnennnnn. 45
E. Nampa’s Reuse Project fits within the common law right to reuse
TOAVNICIPAL WALET, .o vnersupssmsmisuniiasisssmsumibes mrasisimasios e s P TRa 46
€8] Reuse within Nampa’s current municipal service area................. 46
2) Reuse is occurring within an expanded service area
including all land within Pioneer’s district boundary. .................. 47
IV.  Riverside’s discourse on the nature and scope of Nampa’s water rights is
TPTClEVANT. uinsvusaviossessmonstinmssorsiusiaisvisssss s N S s g 48
A. The three relevant points are not mentioned by Riverside. ..........coccenne. 48
B. The restare 16d REITiNGS. wswaasssesvammasiovsssndvomsisesmiesas st 49
(1)  Nampa’s water rights are not limited to its potable delivery
SYSTEIM, isissuinsbinranisiblivsiorisssmmseniosdsiaineanssons Sinssivasdanaasiiamivavisiimiess 49
2) It is of no consequence whether the Nampa’s effluent is
deemed ground WHBER: cusmasssivmssssassassrmems s 50
3) Nampa is not in violation of RAFN limitations..........cccccceveevvnnns 50
@) The source of the water right is not being changed. ..........ccccueuene al
CONCLIUSTON sassssssunsnmsensssorsssivansansinsissssvasissannosssss o eaesseniontyi sk syt a sy susiiss iomsabemsvinia Shiasasasasasisd 51
CERTIFICATE OF SERVICE .nisv0s iiiaiiasiieissne s uii oo st i iovsasius oy sa i asassas orasssssenmssnan 53

NAMPA’S RESPONSE BRIEF (10/30/2020)
15378140_13.docx / 4628-13 Page 3 of 209



ADDENDUM A H.B. 83, 1971 IDAHO SESS. LAWS, CH. 177 (CODIFIED AS AMENDED AT IDAHO CODE

§ 42-201(1)) AND ITS LEGISLATIVE HISTORY ..ciussisisaassssssvivesisnssscisissassssssssisbbssssane 57
ADDENDUM B H.B. 369, 1986 IDAHO SESS. LAWS, CH. 313 (CODIFIED AS AMENDED AT IDAHO

CODE § 42-201(2)) AND ITS LEGISLATIVE HISTORY ...c.cvtevuveesuseniueersanssanssanessenennes 67
ADDENDUM C H.B. 608, 2012 IDAHO SESS. LAWS, CH. 218 (CODIFIED AT IDAHO CODE

§§ 42-201(8), 42-221(P)) AND ITS LEGISLATIVE HISTORY ...vveovurrererscvrerreerarenannees 103
ADDENDUM D COMMUNICATIONS WITH IDWR REGARDING BLACK ROCK UTILITIES, INC......... 141
ADDENDUM E COMMUNICATIONS WITH IDWR/AG REGARDING NAMPA ......ccccverminerinivssnerennns 165
ADDENDUM F COMMUNICATIONS WITH IDWR/AG REGARDING MCCALL ......cccrnmiriiuisireesvesuonas 191
ADDENDUM G APPLICATION PROCESSING MEMO NO. 61 ;isisissmsssupsomssncissossrsssmsnssnnrsanenspnoumssssns 203

NAMPA’S RESPONSE BRIEF (10/30/2020)
15378140_13.docx / 4628-13 Page 4 of 209



TABLE OF AUTHORITIES

Cases
A&B Irrigation Dist. v. Aberdeen-American Falls Ground Water District, 141 Idaho

740, 118 P 3d 78 {2008« ossmmsmmmerisspis s sesome e s ot s s by Aaa s 10, 34, 36
Arizona Public Service Co. v. Long, 773 P.2d 988 (Ariz. 1989).....ccvvviiierieivenierrnesisiriesenescnnnns 40
Barrackv. City of Lafayette,; 329 P.2d 424 (Colo. APp. 1992) wuisssvpssnsssnmsssssmssescmmansrsmmessss 41
Brown v. Caldwell Sch. Dist. No. 132, 127 1daho 112, 898 P.2d 43 (1995)...cccceurvininvenricnrcrnannn 22
City of San Marcos v. Texas Comm’n on Envtl. Quality, 128 S.W.3d (Texas Ct. App.

2004 cyvursnnrerimsmmexsusnsersonsunsssesensmens sebissss i kisb i isAT I RIS A G AR B ons USSR 41,42
Crawford v. Inglin, 44 1daho 663, 258 P. 541 (1927)...cccivieisirincirisisniscessinsessssesssssasssesassanssasseas 36
Fremont-Madison Irrigation Dist. v. Idaho Ground Water Appropriators, Inc., 129

Idaho 454, 926 P.2d 1301 (1996wt 24,33
Friends of Farm to Market v. Valley Cty., 137 Idaho 192, 46 P.3d 9 (2002).......ccccerrevueesveecuennne 22
Hidden Springs Trout Ranch v. Hagerman Water Users, Inc., 101 1daho 677, 619

Pe2d 1130 B it s o i nt i e B S A AR N S 33,36
Inre Bayer, 73 Idaho 152, 248 P.2d 540 (1952) . cuussssusiosssussssnensiansioarnsinsessshasssssvsnssvossaneniins 33,35
Inre SRBA, Case No. 39576, Subcases 75-4471 and 75-10475 (Silver Creek Ranch

Trust) (September 28, 2009) ..ottt et se s s e aes 36
In re SRBA, District Court of the Fifth Jud. Dist. of the State of Idaho, Subcase No.

G3-2TATS (VLAY 2, 2008 )ismmrcnnscinssmisnainnsinisossimss s i s s oA S S A (s 37
In Re SRBA, Subcase No. 75-10117 (Lemhi Gold Trust LLC), I1daho Dist. Ct., Fifth

Jud. Dist. (Memorandum Decision and Order on Challenge, Nov. 12, 2014) ................ 23,24
J.R. Simplot Co. v. Idaho State Tax Comm ’n, 120 Idaho 849, 820 P.2d 1206 (1991)........cc.ccuu.. 22
Johnson v. McPhee, 147 1daho 455,210 P.3d 563 (Ct. App. 2009).....cccovverrvverrierereeiesrerierereeens 22
Lockhart v. Dept. of Fish and Game, 121 1daho 894, 828 P.2d 1299 (1992).......ccccvvurvuninnrincnnnn 22
Metropolitan Denver Sewage Disposal District No. 1 v. Farmers Reservoir &

Irrigation Co., 499 P2 1190 {0010, 1972} inmsusinmssmsssmimmiiosnessomsmsossismssmmessis 4]
Paolini v. Albertson’s Inc., 143 Idaho 547, 149 P.3d 822 (2006) ...ccceeeeiiiireniininenreniessiessiaeeianen 22
Pulaski Irrigation Ditch Co., et al v. City of Trinidad, et al, 203 P. 681 (Colo. 1922)................ 4]
Reynolds Irrigation Dist. v. Sproat, 70 Idaho 217, 214 P.2d 880 (1950)...c.coverurervcerciierininannanns 32
Reynolds v. City of Roswell, 654 P.2d 537 (WY. 1982) ...ccueruirverririenineranassseessessessesssssssssassans 4]
Sebern v. Moore, 44 1daho 410, 258 P. 176 (1927) c..covvecueeniiereciiieereesessresesansasssessseenes 33, 34, 35
State v. Escobar, 134 1daho 387, 3 P.3d 65 (Ct. App. 2000).....ccccevvmivririerieeeiirincssissnssesssnsans 16
State v. Nelson, 119 Idaho 444, 807 P.2d 1282 (Ct. APP. 1991) cceeeiirvirerereniiieessiesseessassesnns 17
State v. Reyes, 139 Idaho 502, 80 P.3d 1103 (Ct. App. 2003 )ciuissssnvimssississiavsissssssssossisisssnsioss 17
State v, Rhode, 133 Jdaho459, 988 P.2d B85 (1999 ccvumsiimmsismmmmmsmionsmmuinessssarsmensyismisamsspons 16
Thompson v. Bingham, 78 Idaho 305, 302 P.2d 948 (1956)......cc.ocsusssmmmmsorssssssssnnesssissviomsisbtasscsiss 36
Umphrey v. Sprinkel, 106 Idaho 700, 682 P.2d 1247 (1983)..c..cccecirriciienerieerineeresssesnssesseerans 22
Union Pacific R.R. Co. v. Bd. of Tax Appeals, 103 Idaho 808, 654 P.2d 901 (1982) .......cccevuune 22
United States v. Haga, 276 F. 41 (Dist. Idaho 1921)....ccccciiiierniininiininsissniciscnessssessssssans 32, 53
Webbv. Webb, 143 1daho 521, 148 P.3d 1267 (2006).s.sesssssressnsmmrersssssassinssosssiossassinssssviviassnsisas 22
Wyoming Hereford Ranch v. Hammond Packing Co., 236 P.2d 764 (Wy. 1925)......ccccvvunn 40, 41

NAMPA’S RESPONSE BRIEF (10/30/2020)
15378140 _13.docx / 4628-13 Page 5 of 209



Statutes

1963 Idaho Sess. Laws, Ch. 216......ccvieeercereesneresisinssssinisessasissvsisssssssissivisivssssssiesssssnsnsassisissmansene 29
1971 Idaho Sess. Laws, Ch. 177 § 2.....eccvrersneenpipsssssrsososnsssisssrsiobsisessonsiorssissnsssinessnes sissiisisnnesnsn 27
1971 Idaho Sess. Laws, ch. 177 §§ 2 and 3 . c.ccivisassssisssssssssssbsisistssssssdossonseisssaisasissssstinennenes 29
1986 Idaho Sess: Laws, €hi. 313, § 2ovnuiimsismmmnossipavsrsrss b mmissssssssoaiiamsammeessssrssisas supssvs scsss 27
2012 Idaho Sess. Laws, ch. 2018 (H.B. 608)......cccccoverueririrerinnnns 14,16, 17, 18, 19, 20, 30, 45, 46
Tdahio Code § 42-1 01 s i i n e sy o s s s S AA A  ABSR STREARAN 27
Idaho Code § 42-103 crrmsemnavenmssssssrsnspimaniosneiauisstimssmansissvemiesssetssovssisditon i Miaismaivissvads 13,27, 29
Idaho Code § 42-111 sumumanisisitsiimin i i i G airm s s A S au g suasisns s s syass 24
Idaho ot § 22-113, eromrissitiossrsmsmm ity e s O i SRR ¥ s s sienitiosn 24
Idaho Code § 42-201 .......coemremeemssisiiinisisiiovirviseimeiseainsisnsisisissbsesvameiansnsiaminsis 11, 12,13, 23,29
Tty GO & B2-DUT T T o s onas oo ionssnsions s mss s rn Ao s AN A S SRS AR NS A A 5505 i 29
Idaho Code § 42-201(2) umssssesmmmsismmsinsimrisatissminisimiimsssssisicss s mss 11, 25, 26, 27, 28, 29
10al6 COHE § 42T Y s i i s v e A A S 8 A A S SR 12,16
Idaho Code § 42-201(3ND) vseosusesinssissneammssisnesusinssissnesorisesiesnssos bsnisbors s sisaivesssviintisns 12, 16
Idaho Code § 42-201 (310 suumsstssiiesiinisiisiimssims ara e e i ey s s ss o sadhasansnns 12,16
Idahe Code § 42-201 (8 ) urarsremsermsoonpincissmimmesiasirssis 13, 14,15, 16, 17, 21, 23, 31, 46, 48, 50
Idaho Code § 42-201{9)uasnessnsntiimmraniimsms sl i 12, 16
Idahic COAE § A2-DD.... crsriisr s wasaannsHesis s A S A A A ST RIS 45
Idaho Code § 42-202(1 Yusumssisssmmssimsssssivimmsvaivssasssisviaiiila s eirsessssuctisnss 28
Idatie Cate § 42-200D i i i s s s o s S s AN SR SR s 14
Idaho Code § 42-202B(1) ...scnsorsmssmiassmrosinserssissansssnetinistssssasssaomsasasbbasiesvsssVinssssionius sssssassres 38
Idaho Code § 42-202B(6) ... asssessssssassisiisiciniossesisimvvsisdrenisoiss et (s ripiss s epsssesss armmssns 37,49
Idaho Cotle § 42-202B(8) cesnveranorssmnrasasrasrassiisnessesiiumssnnssntinss o mmbiss oo s ot 9
Idaho Code § 42-202B(9) .............commimamisrisssamisissssisssaniisbsiinsisussonsssssssoasnsssaisionsinemeoneeenare 39, 48
Tdaho GAAE 1§ 42-2TOC1 ).ciiiiinrnrnnrensiainiinsnsiinsh b fhrdi o s TR R RN RSB A AR AP AT GATG » owwo emanan a b i 51
Idaho Code § 42-221(P) . c.oiiimvmmmsvaviminsssmimaiv it asdiiosmsiiss e s igauas svsve srsass s ssrn 46
Tdahes Cotle § A2 DT o o R G s s S e R PR SRR SENREATRE A s S A 50H 38, 51
Idaho Code § 42-2230] 1) .copsmmsmmisimtarssomssassioiosiesssromsiisiinsas s oo s voaiisiies ain s passssss 23,24
Idaho Code § 42-227......omsisininesisintismsmesis nemirama i s e st s s mrsrnss s pans s o438 g 5sans 24
Idaho Cote § 42-229......oommsmnmmmoxsmisarsnsmsmionssmsaissscssussonsmeistonss i s e 13,29
Idaho Code § 42-3202.. cunissuinimssmeisaimiss i imin s s 14
Idahio: Code § A3-A0.....commsrmansmirmsnnsmisivass it s A SN DS TR TSRS 47
Idaho Cade § 50-1801 ...cummsmimsmuivaimiinisbnsinmiasriseimisamiis sl 47
Idahe Code § 50-1 BO5.. amumirimaniinmmtimssseminmsscss i o s e T O seagson 47
Idaho Code § 50-1 BOSA suummmamummissivsnnsivisnms it i s s idnvavis 47

Other Authorities

James W. Johnson, et al., Reuse of Water: Policy Conflicts and New Directions, 38

Rocky Mitn. Min. L. Inst. § 23 (1992) serserussransosssasssnassinsnessssnssssasossasussevsvnssbesiensshsssssssasnss 32
Robert E. Beck, Municipal Water Priorities/Preferences in Times of Scarcity: The

Impact of Urban Demand on Natural Resource Industries, 56 Rocky Mtn. Min.

L. Inst. § 7.02[4] (2010).sucssisuswissmsomicussssisssissesssisisetassvssiobsssissvinmiiistoissapssoiassiisonnsin 39
Robert E. Beck, Waters and Water Rights, § 16.04(C)(6) (1991).ccuuiriirrireriniennsnessanisessnsssasassens 40
Wells A. Hutchins, The Idaho Law of Water Rights, 5 1daho L. Rev. 1 (1968)........cccoveueee 33,35

NAMPA’S RESPONSE BRIEF (10/30/2020)
15378140 _13.docx / 4628-13 Page 6 of 209



Regulations

IDAPA 37.01.01.415 conrmpeneonrasstssuvusossensorstsvionssossonisnsnonisimnissonronbesmestios i atarssosmiisssiaossssusississhasons 23
IDAPA 37.03.08.035.01.B .cocommriminiemenmmmsmsrevointisiissisiississimmiris s wanaviniaing 24
IDAPA 37.03.08.035.01 ......onsmmsiurisimscsniceonissmsmesss s s omsossasssassasussmisissioi 24

Constitutional Provisions
Idaho /Const. art. X'V, 8 3 vossassummmsvsimsimmmassrsassvesimmsimssmssss s s i i 23, 24,26

NAMPA’S RESPONSE BRIEF (10/30/2020)
15378140_13.docx / 4628-13 Page 7 of 209



INTRODUCTION

Shorthand definitions used by Nampa are collected in the footnote.!

! This and other submissions by the Reuse Proponents employ the following shorthand
definitions:

“AF”....cooiieniseresncanisninnas acre-feet.

“AFA” i acre-feet per annum (year).

AL i msicissivinans Association of Idaho Cities.

“Black RO6k” wsessvessenvaness Black Rock Utilities, Inc.

“Boise~-Kitia” .omuswmmmons Boise-Kuna Irrigation District.

g (V7 1 U.S. Bureau of Reclamation.

“Department” .............ccuue Idaho Department of Water Resources.

“DMR? cascmiisinsimmmseiia Discharge Monitoring Report.
“effluent”.......ccocvreeveecvennens treated sewage water that leaves a WWTP aka POTW.
SERPAY s menisiiiviianes U.S. Environmental Protection Agency.

“HARSB “iossssnisanionsas Hayden Area Regional Sewer Board.

“IDWR™ socusanssssismwsnsunsonnss Idaho Department of Water Resources.

g 11 1 7 6 U —— Idaho Department of Environmental Quality.

“Idaho Power™.................. Idaho Power Company.

“influent”.......cccocevvvrruenneen untreated sewage water that enters a WWTP aka POTW.
“McCall”....covrereerrernenne City of McCall.

“Municipal Intervenors” ..The cities of Boise, Caldwell, Idaho Falls, Jerome, Meridian, Nampa,
Pocatello, Post Falls, and Rupert, AIC and HARSB.
“Municipal Intervenors

Response Brief™ ............. Municipal Interveners’ Response to Petitioner’s Opening Brief, filed
on October 30, 2020.
“Nampa” or “City”........... City of Nampa.
“Nampa WWTP” ............. Nampa’s wastewater treatment plant.
“NMID” ....oviiicerreiecrenane Nampa Meridian Irrigation District.
“Non-Potable System”
(aka “PI System”) .......... Nampa’s non-potable pressurized irrigation water delivery system.
“NPDES Perif” s Nampa’s National Pollution Discharge Elimination System Permit No.
1D0022063.
“Opening Brief”............... Petitioner’s Opening Brief filed by Riverside in this proceeding on
Oct. 2, 2020.
“Party” or “Parties”.......... Any or all of the Reuse Proponents and Reuse Opponents.
“Payette District” ............. Payette Lakes Recreational Water & Sewer District.
FPEHLANT; i cxtnmemmisibsiisbons Riverside’s Petition for Declaratory Ruling Regarding Need for a

Water Right to Divert Water Under Reuse Permit No. M-255-01.
“PI System” (aka
“Non-Potable System”)....Nampa’s non-potable pressurized irrigation water delivery system.
“Pioneer”......ccorvsersernnne... Pioneer Irrigation District.
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This proceeding was initiated by the submission of Riverside’s Petition on February 24,
2020. Nampa filed both an answer and a petition to intervene. Intervention in support of Nampa
was sought by Pioneer and the Municipal Intervenors. Idaho Power also sought intervention,
apparently in support of Riverside. All petitions to intervene were granted. All parties joined in
the SOF filed on September 11, 2020.2 Municipal Providers submitted Exhibits A through T,
and all parties stipulated to their admission on September 11, 2020, subject to limitations set out

in that stipulation. This brief is filed in response to Riverside’s Opening Brief.

“Pioneer’s Response

L)L i ———— Intervenor Pioneer Irrigation District’s Response to Petitioner’s

Opening Brief, filed on October 30, 2020.

“Potable System™ ............. Nampa’s potable water delivery system.

B O POTW stands for “publically owned treatment works.” A POTW is a
publicly owned WWTP.

“Project Participants”.......Nampa and Pioneer.

“RAFN” ...convcrnreseensnsssnces RAFN is an acronym for “reasonably anticipated future needs” as
defined in Idaho Code § 42-202B(8).

“Reuse Agreement” ......... The agreement between Pioneer and Nampa known as Recycled Water
Discharge and Use Agreement dated 3/7/2018.

“Reuse Opponents”™.......... Riverside Irrigation District and Idaho Power Company.

“Reuse Permit”................. Reuse Permit No. M-255-01 issued to Nampa by IDEQ.

“Reuse Project”................ The project authorized by Nampa’s Reuse Permit and to be undertaken
pursuant to the Reuse Agreement with Pioneer.

“Reuse Proponents” ......... Municipal Intervenors and Pioneer.

g1 R—————— Riverside Irrigation District.

YSOF” cssusmumssenusossaes Stipulation of Facts by All Parties filed on Sept. 11, 2020 (not to be

confused with the preliminary Reuse Proponents’ Stipulation of Facts
filed on June 30, 2020).

“Title 50 Agreement”.......An agreement simply titled “Agreement” dated Sept. 9, 1974, a copy
of which is set out as Exhibit L (In Submission of Exhibits K-T).

“waste water”......ccveveeeennn This term (with a space) is used in water law to describe water
diverted under a water right but not consumed by the water user.

“HWASTEWALEL spvnnss anssuins This term (without a space) is used by municipalities, IDEQ, and EPA
to refer to sewage or effluent.

“WWTP”..ooieeteereeeree WWTP stands for “wastewater treatment plant.” A WWTP is a

POTW ifit is publicly owned.

2 Jdaho Power did not stipulate to the accuracy of the facts, but stipulated that it does not
currently intend to challenge them. SOF at 3.
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Nampa, Pioneer, and the Municipal Intervenors have cooperated to minimize overlap in
their briefs, which have different emphases and approaches but are intended to work together and
make consistent arguments. Accordingly, Nampa adopts and incorporates the briefs of Pioneer
and the Municipal Intervenors.

SUMMARY OF ARGUMENT

The Department is called upon to determine whether Pioneer is required to obtain a water
right in order to accept delivery of wastewater? collected and treated by the Nampa and delivered
to Pioneer in accordance with the Reuse Agreement and the Reuse Permit. Riverside does not
contend that Nampa is required to obtain a new water right in connection with this undertaking.
Riverside acknowledges that the water right requirement also could be satisfied by a transfer of
Nampa’s water rights. Nampa’s position is that neither an appropriation nor a transfer is
required.

If Riverside prevails and Pioneer is required to obtain a water right, it appears that
Riverside will contend in such a proceeding that Pioneer must mitigate for the resulting reduction
of wastewater currently discharged by Nampa to Indian Creek. (Riverside calls this injury and
enlargement. Opening Brief at 23-25.) A requirement to provide a substitute supply of water to

replace the entire irrigation-season flow of wastewater now wasted to Indian Creek would be

3 Before turning to the substance, we offer this comment on terminology. The terms
“waste water” and “wastewater” have different, but overlapping, meanings. The term “waste
water” (with a space) is commonly employed in water law to describe water diverted under a
water right but not consumed by the water user. (See definition of waste water quoted in A&B
Irrigation Dist. v. Aberdeen-American Falls Ground Water District, 141 Idaho 746, 751, 118
P.3d 78, 83 (2005).) Waste water must be returned to the common supply as return flow,
seepage, or drainage water unless it is lawfully recaptured by the original diverter. The term
“wastewater” (without a space) is employed by municipalities, IDEQ, and EPA to mean treated
municipal effluent. In this brief, the term “waste water” is employed in the context of water law,
and the term “wastewater” is used in reference to effluent (which, of course, may also be waste
water in the water law context).
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impossible as a practical matter and would scuttle the Reuse Project, costing Nampa citizens tens
of millions of dollars (SOF [ 38, 40-43), all to the benefit of Riverside.

Riverside pins its argument on its reading of Idaho Code § 42-201(2), which is a central
component of Idaho’s mandatory permitting statutes. Riverside contends, incorrectly, that the
delivery of wastewater under Nampa’s dominion and control for use within Pioneer’s Irrigation
District constitutes the “diversion” of water by Pioneer, and that application of any water to land
(even water it obtained outside the public water supply) requires a permit. This is a misreading
of subsection 2, which prohibits the diversion or application of water obtained from the public
water supply. In allowing effluent to be added to its canal, Pioneer is neither diverting nor
applying water it obtained from a public water supply.

Riverside’s argument also ignores Nampa’s right to use and reuse to extinction water
diverted under its municipal water rights. Such reuse is lawful, does not constitute enlargement
of the underlying municipal water rights, and consequently does not result in injury to others.

Last, but by no means least, subsection 8 of Idaho Code § 42-201 overrides subsection 2
and authorizes the Reuse Project without a water right. This is clear from the words of the
statute (which make subsection 8 applicable “notwithstanding” subsection 2), from its legislative
history (which makes clear that its purpose is to eliminate mandatory licensing, not shift the
burden to farmers and irrigation districts), and from the presence of the IDWR notice
requirement (which would be unnecessary if farmers and irrigation districts were required to
obtain new water rights).

Indeed, subsection 8 alone is a complete and sufficient defense to Riverside’s

contentions. All of the other arguments amount to belts and suspenders.
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In apparent recognition of the destructive force of subsection 8 to Riverside’s argument
under subsection 2, Riverside contends that subsection 8 is unconstitutional. That is quite a
reach. If that argument were true, all statutory exemptions from permitting requirements—e.g.,
water for fighting fires*—would be unconstitutional.

Indeed, the subsection 8 exemption is in an even stronger position against constitutional
attack than other exemptions. This is because it cannot seriously be contended that it results in
legal injury. Injury occurs only if something is taken to which one has a legally protected right
under the priority system. No water appropriator may be compelled to continue wasting its
waste water back to the public water supply after an initial beneficial use if it is authorized, under
its water right, to make further use of that water. Nor may an entity that lawfully obtains
dominion and control of water outside of the appropriation system (e.g., sewer districts that
collect effluent) be compelled to continue a particular practice for disposing of that collected
water. Hence, allowing Nampa to replace its discharge of wastewater to Indian Creek with a
delivery of that wastewater to Pioneer cannot constitute injury or an unconstitutional taking of
property. In short, no property right is taken.

Indeed, Riverside’s core assumption and its motivation for pursuing this declaratory
ruling is based on this misunderstanding of injury. If Pioneer were allowed or required to obtain
a new water right in Nampa’s effluent, it could readily do so. It could seek a permit for a junior

waste water right allowing it to use the effluent lawfully placed in the Phyllis Canal by Nampa

4 Subsection 42-201 contains several exemptions. Subsection 42-201(3)(a) (2000 Idaho
Sess. Laws, ch. 291, § 1) makes it unnecessary to obtain a water right for diversions to fight
existing fires. Subsection 42-201(3)(b) (2008 Idaho Sess. Laws, ch. 320, § 1) addresses forest
practices and dust abatement. Subsection 42-201(3)(c) (2020 Idaho Sess. Laws, ch. 6.) addresses
environmental cleanups. The only exemption that would survive constitutional challenge under
Riverside’s theory of injury is subsection 42-201(9) (2016 Idaho Sess. Laws, ch. 139, § 1),
because the exemption from hydropower licensing is limited to incidental power generation.
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pursuant to Idaho Code § 42-201(8), in accordance with the Reuse Permit and Reuse
Agreement.®> For the reasons just mentioned, Riverside would be in no position to demand
mitigation or other tribute. The junior position of such a waste water right would be of no
consequence, because the water is under the physical control of the parties and subject to rights
created by contract. But a new junior water right would provide no more security or certainty to
Pioneer than it already has under the Reuse Agreement.® And the existence of a water right held
by Pioneer could confuse or complicate matters if Nampa ever elected to end its delivery of
wastewater to Pioneer. A requirement to go through such a pointless water right exercise (with
attendant costs, delays, and judicial reviews) would be a waste of resources, as the Legislature
wisely recognized in enacting subsection 42-201(8).

ARGUMENT

L IDAHO CODE § 42-201(8) AUTHORIZES MUNICIPALITIES TO COLLECT AND
DISPOSE OF EFFLUENT WITHOUT OBTAINING A WATER RIGHT.

A. Subsection 8 is sufficient to resolve the question presented here.

The statutes primarily at issue in this proceeding are found within Idaho Code § 42-201.
Subsections 1 and 2 of section 42-201 (together with Idaho Code §§ 42-103 and § 42-229)
constitute Idaho’s mandatory permitting law. The remaining subsections of 42-201 are

exceptions to or clarifications of that mandate. The one pertinent here is subsection 8.

5 Pioneer explains in its brief that it cannot obtain and perfect a separate water right for
effluent physically delivered to it by Nampa. Pioneer observes that Idaho water rights are based
on diversion from a natural source. Nampa agrees with Pioneer that requiring it to obtain such a
water right is unnecessary and improper. But if the Department ruled otherwise, i.e., if the
Department ruled that Pioneer can “appropriate” the water delivered to it by Nampa, the best
analogy would be to a waste water appropriation.

6 See Pioneer’s Response Brief for a thorough discussion of the Reuse Agreement.
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The linchpin of Riverside’s statutory argument is subsection 2. As Nampa explains in
section II at page 25 below, that argument fails. Subsection 2 does not impose a water right
requirement on Pioneer, because Pioneer is neither diverting nor applying water from a public
water supply.

Nampa begins its discussion, however, with subsection 8, because it is sufficient to
answer the question presented. Subsection 8 declares that no water right is required for a
municipality, municipal provider, sewer district, or regional operator of a POTW that land
applies or otherwise disposes of treated effluent pursuant to regulatory requirements. It reads in
full:

Notwithstanding the provisions of subsection (2) of this
section, a municipality or municipal provider as defined in section
42-202B, Idaho Code, a sewer district as defined in section
42-3202, 1daho Code, or a regional public entity operating a
publicly owned treatment works shall not be required to obtain a
water right for the collection, treatment, storage or disposal of
effluent from a publicly owned treatment works or other system for
the collection of sewage or stormwater where such collection,
treatment, storage or disposal, including land application, is
employed in response to state or federal regulatory requirements.

If land application is to take place on lands not identified as a place
of use for an existing irrigation water right, the municipal provider
or sewer district shall provide the department of water resources
with notice describing the location of the land application, or any
change therein, prior to land application taking place. The notice
shall be upon forms furnished by the department of water resources
and shall provide all required information.

Idaho Code § 201(8).”

7 This statute was enacted in 2012. 2012 Idaho Sess. Laws, ch. 2018 (H.B. 608)
(reproduced together with its legislative history at Addendum C at page 103). The legislation
was prompted by concerns raised by the City of McCall over its disposal of effluent, which was
land applied on farms outside the city. Official communications between McCall and the
Department that led up to the legislation are set out in Addendum F at page 191.
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B. The plain words of subsection 8 state that no water right is required
for the disposal of Nampa’s effluent.

Subsection 8 is a simple statute. By adding this subsection in 2012, the Legislature
declared that no water right is required when a city or sewer district disposes of effluent in order
to comply with environmental regulatory requirements.

Riverside implicitly concedes that the statute absolves Nampa of any requirement to
obtain a water right in connection with its Reuse Permit. Opening Brief at 22-27. Its sole
argument is that, unlike Nampa, Pioneer is not covered by subsection 42-201(8). In other words,
according to Riverside, the legislation does not eliminate the burden of obtaining a water right in
connection with water reuse. It merely shifts that burden to the farmers and irrigation districts
who accept effluent from cities and sewer districts.

Riverside’s niggardly reading of the legislation would negate the very purpose of
subsection 8, which was to facilitate environmentally regulated reuse of wastewater by
eliminating the uncertainty, delay, and expense attendant to new water right acquisition (not to
mention eliminating an unnecessary use of scarce agency resources).

The statute says the city or sewer entity need not obtain a water right. But the statute also
contains a sweeping declaration that when a city or sewer district takes action pursuant to
subsection 8, the mandatory permitting requirements are set aside. The first nine words of
subsection 8 state that this waiver operates “[n]otwithstanding the provisions of subsection (2).”
The permitting requirements do not come back into play simply because a city employs an agent
or contracting party to effectuate its disposal of effluent.

Riverside reads subsection 8 to say that mandatory permitting requirements are waived
only if the city is able to accomplish its disposal without the involvement of any other party. But

that is not what the statute stays. The statute does not concern itself with what contractual
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relationships the city may employ to accomplish the disposal. Instead, the statute broadly
declares the city does not need a water right, period, “notwithstanding” subsection 2. Riverside’s
suggestion that the subsection 2 survives the “notwithstanding” command and re-imposes water
right requirements on anyone participating with the city is not a credible reading of the statute.

After all, the “notwithstanding” language employed in subsection 8 is identical to the
“notwithstanding” language employed in all of the exemptions (subsections 3(a), 3(b), 3(c), 8,
and 9). If Riverside is correct that subsection 8 exempts cities and sewer districts but not those
applying the effluent to beneficial use, then the same problem would occur under subsection 9.
That subsection exempts operators of irrigation canals that have made arrangements for the
incidental generation of hydropower. Riverside’s parsimonious reading of the “notwithstanding”
language would lead to the result that Idaho Power must obtain a water right. That result is just
as wrong. The plain and most logical reading of the “notwithstanding” reading is that any agent
or contracting party acting in conjunction with the exempted party is also exempted from the
mandatory permitting requirement in subsection 2.

C. The legislative history resolves any ambiguity.
The statute is clear enough. But if there is any ambiguity, the legislative history of H.B.

608 leaves no doubt that the statute’s purpose was to eliminate the very argument that Riverside

now raises.?

8 The Idaho Supreme Court has observed:
If the language is clear and unambiguous, there is no occasion for
the court to resort to legislative history or rules of statutory
interpretation. Escobar, 134 Idaho at 389, 3 P.3d at 67. [State v.
Escobar, 134 1daho 387, 389, 3 P.3d 65, 67 (Ct. App. 2000).]
When this Court must engage in statutory construction, it has the
duty to ascertain the legislative intent and give effect to that intent.
Rhode, 133 Idaho at 462, 988 P.2d at 688. [State v. Rhode, 133
Idaho 459, 462, 988 P.2d 685, 688 (1999).] To ascertain the intent
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The legislation was prompted by concerns over whether the City of McCall needed a
water right to deliver effluent from its WWTP to farmers under contract with the city.’ In formal
communications between the City of McCall and IDWR, the Department concluded that no
water right would be needed if McCall’s WWTP treated only wastewater derived from the city’s
municipal water rights. Alas, that was not the situation. McCall’s WWTP accepted substantial
quantities of influent collected by the Payette Lakes Recreational Water & Sewer District from
households outside the city. Because this was water originating in domestic wells, not traceable
to the city’s municipal water rights, the Department informed McCall that a water right likely
would be needed for its land application.'”

As a result, McCall worked with the Department, IWUA, IAC, HARSB, and other
stakeholders to develop legislation to exempt McCall and all others in its situation from the

obligation to obtain a water right. The result was H.B. 608 (Idaho Code § 42-201(8)).

of the legislature, not only must the literal words of the statute be
examined, but also the context of those words, the public policy
behind the statute, and its legislative history. /d. It is “incumbent
upon a court to give a statute an interpretation which will not
render it a nullity.” State v. Nelson, 119 Idaho 444, 447, 807 P.2d
1282, 1285 (Ct. App. 1991).

State v. Reyes, 139 Idaho 502, 505, 80 P.3d 1103, 1106 (Ct. App. 2003).

° The city’s contractual arrangement with farmers is documented in the legislative history
of H.B. 608. See, e.g., House State Affairs Committee (Feb. 28, 2012) (Statement of Rep.
Stevenson) reproduced in Addendum C at page 117, and Senate Resources & Environment
Committee (Mar. 16, 2012) reproduced in Addendum C at page 129 (Statements of Mr. Meyer).
It is also documented in a letter in the files of IDWR from Christopher H. Meyer to Garrick L.
Baxter dated September 16, 2011, reproduced in Addendum F at page 200.

10'See letters in the files of IDWR from Garrick L. Baxter to Christopher H. Meyer dated
September 7, 2011 and September 19, 2011, reproduced in Addendum F, items 2 and 4 at pages
198 and 202, respectively.
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The legislation, approved unanimously by both Houses,'! was clearly and unambiguously
intended to eliminate altogether the need for new water rights when cities engage in programs to
deliver effluent to those in a position to put it to beneficial use.

The following are four examples:

The purpose of this legislation is to clarify that a separate
water right is not required for the collection, treatment storage or
disposal storage [sic], including land application, of the effluent
from publicly owned treatment works. Effluent is water that has
already been diverted under an existing right and has not been
returned to the waters of the state. If the land application is to be
on land for which there is not already identified a place of use for
an existing water right, notice of the place of use will be provided
to the department of water resources to allow the department to
have complete records of where the water is being used.

Statement of Purpose (emphasis added) reproduced in Addendum C at page 113.

Rep. Stevenson presented RS 21325, proposed legislation
to clarify that a separate water right is not required for the
collection, treatment storage or disposal storage, including land
application, of the effluent from publicly owned treatment works.
Rep. Stevenson stated this legislation was brought by the
Association of Cities due to a situation that arose in McCall. They
were combining wastewater from the city with a sewer district and
realized each individual entity did not require a permit, but when
combined, there was ambiguity. RS 21325 makes it clear that
when you combine these two sources, if a land application is to
take place, this will not require a permit.

House State Affairs Committee (Feb. 28, 2012) (Statement of Rep. Stevenson) (emphasis added)
reproduced in Addendum C at page 117.

The Association of Idaho Cities strongly supports House
Bill 608, which would clarify that a separate water right is not
required for the collection, treatment, storage, or disposal of
effluent from publicly owned treatment works when wastewater is

Y For unanimous passage, see 2012 Final Daily Data, reproduced in Addendum C at page
114.
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treated and disposed on behalf of entities that do not have a
municipal water right.

House Bill 608 will benefit communities around the state
that are working to provide wastewater treatment and disposal as
efficiently and effectively as possible, while complying with a
myriad of federal water quality requirements

Memorandum from Ken Harward, Association of Idaho Cities, to Senate Resources &
Environment Committee (Mar. 14, 2012) (emphasis added) reproduced in Addendum C at page

128.

... Mr. Meyer said the purpose of this legislation was to
clarify that a separate water right was not required for the
collection, treatment storage or disposal storage, including land
application, of the effluent from publicly owned treatment works.

... The purpose of this legislation, he said, was to get the
water lawyers out of this business and to allow municipalities to
spend their dollars and focus their attention on the issue at hand,
which was the water quality side of the equation. The Department
of Water Resources was involved in drafting this legislation and
added some provisions to it . . . .

Senate Resources & Environment Committee (Mar. 16, 2012) (Statement of Mr. Meyer)
(emphasis added) reproduced in Addendum C at page 129.

These statements, and indeed everything in the legislative history,'? make clear that the
legislation was intended to eliminate the water right requirement across-the-board, not to shift

the water right burden from the city to the farmer or irrigation district who accepts the effluent.

12 Riverside also cites the legislative history. Its cherry picking is ineffective. It quotes
Lindley Kirkpatrick’s statement to the House Resources & Conservation Committee (Mar. 5,
2012) reproduced in Addendum C at page 119. Mr. Kirkpatrick simply said that the legislation
established that cities and sewer districts do not need to acquire a new water right. He said
nothing to suggest that other entities instead would be required to obtain those new water rights.
Riverside also notes Mr. Kirkpatrick said the bill is crafted narrowly. Riverside fails to explain
that this was said in the context that the legislation does nothing to lighten environmental
requirements. “He said this doesn’t change anything about DEQ’s reuse tools, it only allows
cities to use wastewater on growing crops.” Id. Perhaps most misleadingly, Riverside quoted
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Indeed, if a complete elimination of the water right requirement was not accomplished by
the “notwithstanding” language in section 8, H.B. 608 would not have solved the very problem
faced by McCall. As noted above, McCall did not undertake the land application itself. It relied
on farmers outside the city to apply the effluent to land. (See footnote 9 at page 17.) If
Riverside’s reading of section 8 is correct, those farmers would have been required to obtain
water rights. The legislative history shows that the role of the farmers was understood by the
Legislators and the Department, and no one intended that any new water right would be required.
Those farmers and Pioneer stand in the same position. Both were engaged by a city in an
undertaking falling within the ambit of subsection 8. The legislation intended that neither would
be obligated to shoulder the very burden the statute was intended to eliminate.

In sum, if any corroboration or clarification of the statute’s meaning is needed, the
legislative history confirms the legislation’s obvious goal. It shows that the only sensible
reading of the “notwithstanding” language is to eliminate the water right requirement for the
named entities as well as their agents and contractees. Riverside should not be allowed to exploit
a perceived ambiguity in its language to achieve a result opposite that which was plainly
intended.

D. Riverside’s subsection 8 argument cannot be reconciled with the
provision’s notice requirement.

Subsection 8 includes only one affirmative requirement: notification of IDWR if effluent
will be applied to lands not already identified as a place of use for an irrigation water right. The

last two sentences of subsection 8 state:

Mr. Kirkpatrick’s statement that IDWR “has assured the city they can reuse waste water when
they have a municipal water right.” Riverside fails to explain that this is the reason H.B. 608
was enacted—the City did not have a municipal water right for about half of its effluent. The
whole point of the legislation was to make this a non-issue.
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If land application is to take place on lands not identified as a place
of use for an existing irrigation water right, the municipal provider
or sewer district shall provide the department of water resources
with notice describing the location of the land application, or any
change therein, prior to land application taking place. The notice
shall be upon forms furnished by the department of water resources
and shall provide all required information.

Idaho Code § 201(8).

The notification requirement was added, at the request of IDWR, to assure that the
Department would have a record of authorized irrigation corresponding to irrigated lands
depicted in aerial photography. This was a significant feature of the legislation, repeatedly
mentioned in the legislative history.'?

Obviously, there would be no need for the notification requirement if the farmer or
irrigation entity receiving the effluent were required to obtain a new water right. The very basis
of the notice requirement is that land may be irrigated with effluent for which the mandatory
permit requirement is waived under subsection 8. If the Department saw “green” land in aerial

photography and found no corresponding water right, notice that the land was covered by the

13 See Statement of Purpose reproduced in Addendum C at page 113 (“If the land
application is to be on land for which there is not already identified a place of use for an existing
water right, notice of the place of use will be provided to the department of water resources to
allow the department to have complete records of where the water is being used.”);
Memorandum from Ken Harward, Association of Idaho Cities, to Senate Resources &
Environment Committee (Mar. 14, 2012) reproduced in Addendum C at page 128 (“In the event
that land application is to occur on land for which there is not already identified a place of use
for an existing water right, notice of the place of use will be provided to the Department of Water
Resources to ensure the department is informed about where water is being used.”); Senate
Resources & Environment Committee (Mar. 16, 2012) (Statement of Mr. Meyer) (emphasis
added) reproduced in Addendum C at page 129 (“Mr. Meyer further pointed out, that if the land
application was to be on land which was not already identified as a place of use for an existing
water right, notice of the place of use would be provided to the Department of Water Resources.
This would allow the Department to have complete records of where the water was to be used.
He said this bill resolved this question.”).
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section 8 exemption would allow the Department to put the matter to rest without further
investigation or action.

Plainly, the purpose of the notice requirement was not to allow IDWR to turn its
enforcement attention to the entity receiving the effluent. If that had been the case, notice would
have been required for all land application, not just land application “on lands not identified as a
place of use for an existing irrigation water right.”

Statutes are intended to be read together as a whole.'* One cannot read the last two
sentences of subsection 8 as anything but confirmation that subsection 8 lifts mandatory
permitting not only for cities and sewer entities, but also those acting as their agents or

contractees (i.e., farmers and irrigation districts accepting the effluent).

1 Idaho courts have observed:

Statutes that are in pari materia, i.e., relating to the same subject,
must be construed together to give effect to legislative intent.
Paolini v. Albertson’s Inc., 143 Idaho 547, 549, 149 P.3d 822, 824
(2006); Union Pacific R.R. Co. v. Bd. of Tax Appeals, 103 Idaho
808, 811, 654 P.2d 901, 904 (1982). In construing a statute, this
Court examines the language used, the reasonableness of the
proposed interpretations, and the policy behind the statutes. Webb
v. Webb, 143 Idaho 521, 525, 148 P.3d 1267, 1271 (2006).

Johnson v. McPhee, 147 1daho 455, 561, 210 P.3d 563, 569 (Ct. App. 2009).
“Language of a particular section need not be viewed in a vacuum.
And all sections of applicable statutes must be construed together
so as to determine the legislature’s intent.” Lockhart v. Dept. of
Fish and Game, 121 1daho 894, 897, 828 P.2d 1299, 1302 (1992)
(quoting Umphrey [v. Sprinkel], 106 Idaho [700,] 706, 682 P.2d
[1247,] 1253 [(1983)]; see also J.R. Simplot Co. v. Idaho State Tax
Comm’n, 120 Idaho 849, 853-54, 820 P.2d 1206, 1210-11
(1991)). Statutes and ordinances should be construed so that effect
is given to their provisions, and no part is rendered superfluous or
insignificant. See Brown v. Caldwell Sch. Dist. No. 132, 127 1daho
112, 117, 898 P.2d 43, 48 (1995).

Friends of Farm to Market v. Valley Cty., 137 Idaho 192, 197, 46 P.3d 9, 14 (2002).
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E. Subsection 8 is constitutional.

Riverside contends that subsection 42-201(8) is unconstitutional if it allows
municipalities and sewer entities to move their effluent discharge to a new location without
compensating downstream right holders.'> Opening Brief at 29-33. If Riverside were right, its
argument would invalidate far more than subsection 8; it would invalidate all statutory
exemptions from mandatory permitting. (See footnote 4 at page 12 for other exemptions within
section 42-201.) If Riverside’s property is taken as a result of less water flowing in Indian
Creek, then so too must water users be compensated for every bucket of water taken to fight a
fire, for every ranch relying on instream stockwatering, and for every home with an exempt
domestic well.

In fact, our Idaho Constitution does not mandate that every use of water be subject to a
water right. Riverside pins its constitutional argument on these words: “The right to divert and
appropriate the unappropriated waters of any natural stream shall never be denied . ... Priority
of appropriation shall give the better right as between those using the water. . . .” Idaho Const.
art. XV, § 3. Those words establish that people have a right to obtain a water right under the
appropriation system, and that among such appropriations, their relative priority shall govern.
That is all. The Constitution does not prohibit uses of water that operate outside the

appropriation system.!®

15 Needless to say, an agency proceeding is not the proper forum to mount a
constitutional challenge to a statute. IDAPA 37.01.01.415. Nampa briefly addresses Riverside’s
argument nonetheless, because it is baseless and should not be allowed to color the Department’s
analysis.

16 Riverside cites to In Re SRBA, Subcase No. 75-10117 (Lemhi Gold Trust LLC), Idaho
Dist. Ct., Fifth Jud. Dist. (Memorandum Decision and Order on Challenge, Nov. 12, 2014) in
support of its constitutionality argument. However, this SRBA decision is inapposite. Judge
Wildman concluded that “since Idaho Code § 42-223(11) allows a party whose water right was
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The fact that water uses may operate outside the priority system is evident in the fact that
the 1986 legislation was needed at all. That legislation, for the first time in 100 years (except for
ground water a few years earlier), made it unlawful to divert and use public waters without a
water right (subject to exceptions). Perhaps the best known and most important statutory
exemption from mandatory permitting is for domestic wells'’—an exemption repeatedly
recognized as proper by our courts. Riverside’s sweeping constitutional argument would
invalidate that exemption, too.

Plainly, the Legislature has the power to exempt water uses from mandatory permitting as
it sees fit, without causing an uncompensated taking. This is because uncompensated takings
occur only when one’s property is taken. Riverside and others in its position have no legally
protected interest in the discharge of effluent by cities or sewer districts.

This is particularly evident in the context of subsection 8. As previously discussed, cities
that discharge effluent traceable to their municipal water rights may recapture and reuse that

water. Doing so is not deemed an enlargement. And they have no duty to continue to waste

previously subject to statutory forfeiture to resume use under that right to the injury of junior
appropriators, the Court finds the statute violates Article XV, § 3 of the Idaho Constitution.” Id.
at 9. The Lemhi Gold Trust case addressed the as-applied constitutionality of a forfeiture
exception contained in Idaho Code § 42-223(11) to resurrect a senior water right on Ditch Creek
that was previously forfeited and disallowed. Both the Lemhi Gold Trust decision and the
Fremont-Madison case (Fremont-Madison Irrigation Dist. v. Idaho Ground Water
Appropriators, Inc., 129 Idaho 454, 926 P.2d 1301 (1996)) discussed in the Lemhi Gold Trust
decision addressed situations where decreed water rights were proposed to be issued to water
users (enlargement water rights in the Fremont-Madison case and a resurrected water right based
exclusively on Idaho Code § 42-223(11) in the Lemhi Gold Trust case). The dispute before the
Director initiated by Riverside does not involve issuance of a water right to Nampa or Pioneer.
Rather, it is squarely centered on the rights of a municipality to treat and dispose of its
wastewater without issuance of a water right.

17 1daho Code §§ 42-111, § 42-227 and IDAPA 37.03.08.035.01.b (exempting certain
domestic wells). See also Idaho Code § 42-113 and IDAPA 37.03.08.035.01.c (exempting
instream stockwatering).
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water that was previously not reused. (See section II1.B(2) at page 34.) A city’s “reuse” may
come in the form of a new beneficial use, such as irrigation of city parks. But it also includes
any other disposal that is undertaken pursuant to environmental mandates.

Nor do sewer districts and others that discharge effluent not traceable to their municipal
water rights have a duty to maintain an historical discharge to a public water body. For example,
when a sewer district builds a sewer system, it does not first obtain a water right for the sewage it
collects from homes and businesses. Sewage water generated by homes and businesses is not
part of the public water supply unless and until it enters a public water body. Accordingly, and
thankfully, the treatment and disposal of effluent by entities who have no prior water right in that
wastewater operates outside the water right system. As a result, the law of “injury” does not
apply, and no other water user who incidentally benefits from the discharge of treated effluent
into the public water supply may demand that the treatment program never change.

Either way you look at it, water users like Riverside have no legally protected right to the
continued discharge of effluent by either cities or sewer districts. Accordingly, the exemption
found in subsection 8 cannot result in an uncompensated taking of property. It, and all other
water right exemptions, pass constitutional muster.

II. SECTION 42-201(2) DOES NOT PROHIBIT PIONEER’S ACCEPTANCE OF TREATED
EFFLUENT FROM NAMPA’S WWTP.

A. Nampa’s delivery of wastewater to Pioneer is not a diversion of water
from a natural watercourse.

Riverside’s argument that Pioneer must obtain a water right rests on Idaho Code
§ 42-201(2). Opening Brief at 13-16. This subsection reads:
No person shall use the public waters of the state of Idaho

except in accordance with the laws of the state of Idaho. No
person shall divert any water from a natural watercourse or apply
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water to land without having obtained a valid water right to do so,
or apply it to purposes for which no valid water right exists.

Idaho Code § 42-201(2). In short, this subsection requires a water right when a person diverts
water from a public supply, or applies such water to land. As will be shown below, Pioneer is
doing neither.

1) Effluent from a WWTP is not a public water supply.

Nampa’s WWTP is not a natural watercourse, and the effluent it releases is not “public
waters of the state of Idaho” unless and until it is released from Nampa’s control into a pubic
waterbody. Unlike water in a public supply, the effluent is lawfully possessed by Nampa and
remains under its dominion and control until it is delivered to Pioneer.

2) Pioneer’s acceptance of effluent delivered to it by Nampa is not
a diversion.

Riverside insists that Nampa’s delivery of wastewater to Pioneer pursuant to contract is a
“diversion” of water within the meaning of subsection 2. Opening Briefat 15. This defies the
common understanding of the word “divert” in water law. Water is not “diverted” in the sense of
an appropriation unless it is diverted from a public watercourse or other public supply such as
ground water.

The inherent connection between diversion, appropriation, and public supply is evident

even in our Constitution, which establishes that “[t]he right to divert and appropriate the

unappropriated waters of any natural stream to beneficial use, shall never be denied . . ..” Idaho
Const. art. XV, § 3 (emphasis added).
This connection between appropriation and public supply is restated in the very first
section of the Idaho Water Code:
All the waters of the state, when flowing in their natural channels,

including the waters of all natural springs and lakes within the
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boundaries of the state are declared to be the property of the state,
whose duty it shall be to supervise their appropriation and
allotment to those diverting the same therefrom for any beneficial
purpose . . ..

Idaho Code § 42-101 (emphasis added).
The connection between appropriation and public supply appears also in the first of the
two sections of the 1971 mandatory permitting statute.
The right to the use of the unappropriated waters of rivers,

streams, lakes, springs, and of subterranean waters for other
sources within this state shall hereafter be acquired only by

appropriation . . . .

Idaho Code § 42-103 (emphasis added) (as amended by 1971 Idaho Sess. Laws, ch. 177, § 2).
The connection appears again in the 1986 amendment to Idaho’s mandatory permitting
requirements:
No person shall use the public waters of the state of Idaho except
in accordance with the laws of the state of Idaho. No person shall

divert any water from a natural watercourse or apply water to land
without having obtained a valid water right to do so.

Idaho Code § 42-201(2) (emphasis added) (added by 1986 Idaho Sess. Laws, ch. 313, § 2).
The connection between public supply and appropriation is found once again in the
section that describes the permit application process:

For the purpose of regulating the use of the public waters
and of establishing by direct means the priority right to such use,
any person, association or corporation hereafter intending to
acquire the right to the beneficial use of the waters of any natural
streams, springs or seepage waters, lakes or ground water, or other
public waters in the state of Idaho, shall, before commencing of the
construction, enlargement or extension of the ditch, canal, well, or
other distributing works, or performing any work in connection
with said construction or proposed appropriation or the diversion
of any waters into a natural channel, make an application to the
department of water resources for a permit to make such

appropriation. .
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Idaho Code § 42-202(1).
These statutory and constitutional provisions simply underscore what we all know. The
diversion and appropriation of water occurs only when water is taken from a public water supply.
For instance, when Nampa discharges effluent into Indian Creek and Riverside removes
that water downstream, that is a diversion. In contrast, Pioneer’s acceptance of treated effluent
physically delivered to it by Nampa is not a “diversion” of water under Idaho’s mandatory
permitting statutes.

B. The words “apply water to land” must be understood to refer to water
that was diverted from a natural watercourse.

1) This is clear from the textual context.
Apparently recognizing the weakness of its argument that Pioneer is “diverting” the water
provided to it by Nampa, Riverside pivots to a semantic argument under subsection 42-201(2).
This is Riverside’s “or” argument:
Idaho § Code [sic] 42-201(2) is not limited only to water
withdrawn from a “natural watercourse” as Nampa asserts. The
disjunctive use of the word “or” in this code section extends this
requirement to any application of water to land.
Opening Brief at 14.
There is no question that the statute employs the disjunctive word “or.” The question is:
What do the words “apply water to land” refer to? The sentence must be read as a whole. That
textual context makes clear that the water one may not apply to land without a water right is
water that was diverted from a natural watercourse.

This plain reading of the statute, if not plain enough on its face, is made perfectly clear by

the context of its enactment and by its legislative history, discussed below.
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2) The conclusion is reinforced by the legislative context.

Subsection 2 was added in 1986 for a single and simple purpose. It plugged a loophole in
Idaho’s mandatory permitting statute enacted in 1971.'® 1971 Idaho Sess. Laws, ch. 177 §§ 2
and 3 (codified as amended at Idaho Code §§ 42-103, 42-201(1)) (reproduced in Addendum A at
page 57)."

Here is the loophole. The 1971 legislation established that the only way to obtain a water
right is through the permitting process. But one could still divert and apply water from a public
supply to a beneficial use without obtaining a water right. In other words, the 1971 legislation
says that if you want to acquire an enforceable water right, you must go through the permitting
process. That is, no post-1971 beneficial use rights could be created. But it did not explicitly
prohibit people from simply diverting and using water without the protection and priority of a
water right.

As Director Kenneth Dunn explained:

The present law states that users must have a permit to
appropriate water but it doesn’t say it is against the law to
appropriate water without the permit. This legislation makes it

clear that no person shall divert water without having a permit to
do so.

Minutes, House Resources and Conservation Committee (Jan. 9, 1986) (reproduced in

Addendum B, item 6, at page 90).%°

18 The permitting process became mandatory for ground water rights in 1963. 1963
Idaho Sess. Laws, ch. 216 (codified at Idaho Code § 42-229). The 1971 statute made permitting
mandatory for all water rights.

19 In 1971, what is now subsection 42-201(1) constituted the entirety of section 42-201.
All the subsections to section 42-201 were added subsequently.

20 The 1986 amendment adding subsection 42-201(2) was part of a larger piece of
legislation aimed at strengthening IDWR enforcement tools with respect to violation of water

NAMPA’S RESPONSE BRIEF (10/30/2020)
15378140_13.docx / 4628-13 Page 29 0209



This context should remove any doubt as to the meaning and purpose of subsection 2. It
plugged a loophole that, until then, allowed people to lawfully evade the priority system and the
permitting process. That permitting system, and the prior appropriation doctrine itself, is
concerned with the application to beneficial use of water diverted from a public supply.
Subsection 2 was enacted for the simple purpose of ensuring that public waters not be taken or
used outside the permitting system that enables the prior appropriation system to function—
unless an exemption is provided.

Riverside’s semantic argument about the word “or” would disconnect the mandatory
permitting process from its inherent link to Idaho’s public water supply. That construction
should be rejected. As its legislative context makes clear, subsection 2 does not address water
that is not part of Idaho’s public waters. The statute does not require a person to obtain a water
right to water one’s garden with bottled spring water. Nor does it require Pioneer to obtain a
water right in order to deliver treated effluent to lands within its boundary. Neither bottled water
nor Nampa’s effluent are part of the public water supply. Neither of these “applications to land”
undermines the priority system. And protection of the priority system through the permitting
process is the sole purpose of subsection 2.

I11. EVEN UNDER THE COMMON LAW., NAMPA IS AUTHORIZED TO UNDERTAKE THE
REUSE PROJECT UNDER OF ITS MUNICIPAL WATER RIGHTS.

A. Nampa does not need the 2012 amendment to the mandatory
permitting statute.

As noted above in section 1.C at page 16, the impetus behind H.B. 608 (which added

subsection 8) was to cover the City of McCall’s land application of effluent that it received from

right conditions, cancellation of forfeited water rights, and preventing uses beyond the scope of a
water right.

NAMPA’S RESPONSE BRIEF (10/30/2020)
15378140_13 docx / 4628-13 Page 30 0f 209



the Payette Lakes Recreational Water & Sewer District. IDWR determined that no legislation
was required to cover McCall’s delivery of its own effluent to farms outside the city or the
farmers’ application of that water to their land. (See footnote 10 at page 17.)

This is because under the common law, all water users may recapture and reuse water
they lawfully divert, so long as they act within the bounds of the water right under which it was
diverted. This principle, when applied to municipal water rights, allows cities like Nampa to use
and reuse to extinction water diverted under its municipal water rights.

Unlike McCall, Nampa’s WWTP accepts no influent from other sewer districts. Except
for other de minimis components that are typical, if not inherent, in all municipal systems,
Nampa’s wastewater derives entirely from ground water it diverts under its municipal rights.?’
SOF 99 23, 25, 26. Accordingly, even if Idaho Code § 42-201(8) were unavailable, Nampa is
authorized to undertake its Reuse Project, with the assistance of Pioneer, under the common law.
This common law, and IDWR guidance on the subject, is explored below.

B. Water lawfully diverted and applied to beneficial use may be
recaptured and reused under the original water right.

a All water right holders have a right to recapture and reuse
water within the geographic bounds and other limits of the
original water right.

It is a basic premise of the prior appropriation doctrine that water diverted and not

consumed be returned to its source. This principle is at the core of Riverside’s contention that

the Reuse Project cannot be undertaken without Nampa or Pioneer obtaining a new water right.

21 If the ordinary and unavoidable quantities of other water entering Nampa’s WWTP
disqualify it from the law of recapture, the same would be true for all cities, and the entire body
of law developed on the subject of reuse of municipal effluent would be academic.
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But the obligation to return unused water to the public supply is counterbalanced by the
equally important principle that an appropriator may recapture and reuse water previously
diverted so long as the reuse occurs within the bounds of the original water right. This is not so
much an exception to the obligation to return water to the common source as it is a clarification
of what is “unused.” Simply put, water that is lawfully recaptured and beneficially reused within

the scope of the original water right is not “unused” water that must be returned to the common

supply.?
The right to recapture has long been recognized Idaho law.

It is settled law that seepage and waste water belong to the original
appropriator and, in the absence of abandonment or forfeiture, may
be reclaimed by such appropriator as long as he is willing and able
to put it to a beneficial use.

Reynolds Irrigation Dist. v. Sproat, 70 Idaho 217, 222, 214 P.2d 880, 883 (1950).

In point of law the general principle upon which the
plaintiff relies is scarcely open to controversy; one who by the
expenditure of money and labor diverts appropriable water from a
stream, and thus makes it available for fruitful purposes, is entitled
to its exclusive control so long as he is able and willing to apply it
to beneficial uses, and such right extends to what is commonly
known as wastage from surface run-off and deep percolation,
necessarily incident to practical irrigation. Considerations of both
public policy and natural justice strongly support such a rule.

United States v. Haga, 276 F. 41, 43 (Dist. Idaho 1921).
The recapture and reuse may occur years after the initial water right was established.

And, most importantly, it is true even if the change reduces the water available to other water

22 A good overview of the entire subject of water rights in waste water and reuse is James
W. Johnson, et al., Reuse of Water: Policy Conflicts and New Directions, 38 Rocky Mtn. Min. L.
Inst. § 23 (1992).
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users downstream.?? It is generally recognized that the recapture must occur before the
appropriator relinquishes control (i.e., before the water reaches natural water bodies where it
becomes available for appropriation by others).

For example, a farmer may capture tail water running off the low end of a field and pump
it back to a portion of that field which, due to topography or other factors, was chronically under-
irrigated. Others who may have come to rely on the waste water may not insist that the original
appropriator maintain the artificial conditions from which they have benefited.

This is not to say that all seepage and waste water “belongs” to the original appropriator
in the sense that they may do with it as they like. Notably, the right to recapture and reuse waste
water does not override other principles of water law, such as the rule against enlargement.
Thus, the farmer is not free to use recaptured water to bring new lands under cultivation.?*

Although the earlier cases® authorizing an appropriator’s recapture and reuse of waste
water did not expressly address the enlargement issue, it now has been addressed, and in clear
terms. If additional lands or other uses are to be added to a water right through the recapture of
waste water, a new water right will be necessary.

This rule against enlargement was articulated by the Idaho Supreme Court in Fremont-

Madison Irrigation Dist. v. Idaho Ground Water Appropriators, Inc., 129 Idaho 454, 926 P.2d

23 One principle governing waste water is that an irrigator “is not bound to maintain
conditions giving rise to the waste of water from any particular part of its system for the benefit
of individuals who may have been making use of the waste.” Wells A. Hutchins, The Idaho Law
of Water Rights, 5 Idaho L. Rev. 1, 100 (1968).

24 See, e.g., United States v. Haga, 276 F. 41 (Dist. Idaho 1921) (limiting reuse to project
lands).

e E.g., Sebern v. Moore, 44 1daho 410, 258 P. 176 (1927); In re Boyer, 73 Idaho 152,
248 P.2d 540 (1952); Hidden Springs Trout Ranch v. Hagerman Water Users, Inc., 101 1daho
677, 619 P.2d 1130 (1980).
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1301 (1996), and reinforced a few years later in A&B Irrigation Dist. v. Aberdeen-American
Falls Ground Water District, 141 1daho 746, 118 P.3d 78 (2005). In the 2005 opinion, the Court
ruled that “A&B may use the [recaptured waste] water on its original appropriated lots.” A&B,
141 Idaho at 752, 118 P.3d at 84.

However, the no-enlargement limitation imposes little if any constraint on reuse of
municipal rights, which may be used and reused to extinction within a flexible and expanding
service area. (See section I11.B(1) at page 31, section II1.C at page 37, and section III.D at page
38.)

2) The appropriator of waste water released by another may not
compel the other user to continue to discharge waste water.

There are instances in which a third person may make a new appropriation of waste water
generated by another or even by the same user.?® However, waste water loses its characterization
as such when released back to the public water supply. Thereafter, it is subject to appropriation
(and available to satisfy prior appropriations) just like any other public water. It is in this context
that Riverside has rights in Indian Creek, which benefits from waste water released to the creek
by Nampa.

In either case, an important caveat is that the appropriator (whether of waste water or of

water whose supply is enhanced by waste water) has no guarantee that the waste water will

26 In Sebern v. Moore, 44 Idaho 410, 258 P. 176 (1927), the Court confirmed the basic
right to appropriate waste and seepage water made available as a by-product of the diversions of
other appropriators. “We conclude that surface waste and seepage water may be appropriated
under the provisions of C. S. § 5562, subject to the right of the owner to cease wasting it, or in
good faith to change the place or manner of wasting it, or to recapture it, so long as he applies it
to a beneficial use.” Sebern, 44 Idaho at 418, 258 P. at 178. (Prior to this decision, there was
some thought that appropriations might be limited to water naturally occurring.) See also, A&B,
141 Idaho at 752, 118 P.3d at 84 (an appropriation of “recaptured drain and/or waste water”
requires compliance with the mandatory permitting requirements).
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continue to be available. An irrigator “is not bound to maintain conditions giving rise to the
waste of water from any particular part of its system for the benefit of individuals who may have
been making use of the waste.” Wells A. Hutchins, The Idaho Law of Water Rights, 5 1daho L.
Rev. 1, 100 (1968).2

For instance, the original appropriator who generates the waste water could cease
diverting altogether so as to leave the waste water appropriator without that waste water supply.
Likewise, the original appropriator might alter his or her operation to reduce the amount of waste
water generated (e.g., by ditch lining). Finally, as noted, the original appropriator may recapture
the waste water for use within the scope of his or her water right.

Indeed, in Sebern, the waste water appropriator was allowed to re-establish his diversion
of waste water after a waste ditch was relocated by another appropriator. The Court added the
now-familiar caveat, however, that the waste water appropriation is “subject to the right of the
owner [that is, the person generating the waste water] to cease wasting it, or in good faith to
change the place or manner of wasting it, or to recapture it, so long as he applies it to a beneficial
use.” Sebern, 44 Idaho at 418, 258 P. at 178. This is significant given that in a change or
transfer application, the prior appropriator is not allowed to make any change (even in good
faith) that would injure a junior.

In 1956, the Idaho Supreme Court held that a neighbor could not obtain a waste water
appropriation that essentially compelled the original appropriator to continue to discharge waste
water:

It is a rule long recognized that a landowner cannot acquire a
prescriptive right to the continued flow of waste or seepage water

27 See also In re Boyer, 73 Idaho 152, 162-63, 248 P.2d 540, 546 (1952) and numerous
other cases cited in Municipal Intervenors’ Response Brief.
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from the land of another, that is, seepage water or waste water
running from one’s land to that of another need not be continued
and it may be intercepted and taken by such owner at any time and
used on the land to which it is appurtenant.

Thompson v. Bingham, 78 1daho 305, 308, 302 P.2d 948, 949 (1956) (citing cases in Utah and
Colorado).
In Hidden Springs Trout Ranch v. Hagerman Water Users, Inc., 101 Idaho 677, 619 P.2d

1130 (1980), the Idaho Supreme Court unanimously reaffirmed the principle that an appropriator
of waste water may not compel the original diverter to continue the practices leading to the
generation of the waste water.

No appropriator of waste water should be able to compel any other

appropriator to continue the waste of water which benefits the

former. Crawford v. Inglin, 44 1daho 663, 258 P. 541 (1927).

While the waste of the original appropriator is not to be

encouraged, the recognition of a right in a third person to enforce

the continuation of waste will not result in more efficient uses of
water.

Hidden Springs, 101 1daho at 681, 619 P.2d at 1134.

The Hidden Springs Court emphasized that it makes no difference whether the waste
water arises before the use (from a leaky canal) or after the use (from post-irrigation tail water,
for example). The original appropriator may at any time cease the practice giving rise to the
waste water, even to the detriment of those who hold valid water rights in that waste water
(subject, of course, to the limitations as to non-enlargement and beneficial use as described in
A&B Irrigation Dist. v. Aberdeen-American Falls Ground Water District, 141 Idaho 746, 752,

118 P.3d 78, 84 (2005)).28

28 These legal principles pertaining to waste water have been followed in the Snake River
Basin Adjudication (“SRBA”). Special Master Terry Dolan reiterated them in Special Master’s
Report, In re SRBA, Case No. 39576, Subcases 75-4471 and 75-10475 (Silver Creek Ranch
Trust) at 4 and 6-7 (September 28, 2009). Similarly, in In re: Janicek Properties, LLC,
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C. A water user may shift to more consumptive uses without seeking a
transfer.

1) Municipal rights are potentially 100 percent consumptive.

Water rights held for municipal purposes serve a grab bag of potential purposes, some of
which may be entirely consumptive. [daho Code § 42-202B(6) (definition of “municipal
purposes”). In other words, the consumptive use of particular municipal uses vary, but
municipal use is potentially 100 percent consumptive.

IDWR’s Transfer Processing Memorandum No. 24 (Transfer Processing Policies &
Procedures), § 5d(9) at page 31 (revised Dec. 21, 2009) (“Transfer Memo”) refers to municipal
uses being “considered fully consumptive.”?’

In an informal guidance letter issued the year earlier, Mat Weaver confirmed, “IDWR

recognizes municipal use as being fully consumptive.” Letter from Mat Weaver to Christopher

Meyer (Sept. 29, 2008) (reproduced within Addendum D, item 3, at page 162).

Memorandum Decision and Order on Motion for Summary Judgment, In re SRBA, District Court
of the Fifth Jud. Dist. of the State of Idaho, Subcase No. 63-27475 (May 2, 2008), the Bureau of
Reclamation and its contracting irrigation district argued that they constructed a drain and could
trace most or even all of the water in it to seepage and return flows from the district’s irrigated
lands. They contended that the drain was not a natural watercourse and that they should be
deemed the owner of the drain and the water in it. Based on this reasoning, they asked the
adjudication court to invalidate a farmer’s 1951-priority licensed water right pursuant to which
he pumped water from the drain to irrigate his crops. The Special Master rejected this challenge
to the farmer’s drain water right, ruling that, regardless of who constructs a drain, the water in it
is “public water of the state of Idaho and subject to appropriation and beneficial use.” Janicek
Properties, slip op. at 6. The SRBA Court found that whether the drain is a natural watercourse
“is immaterial—what matters is that the water is water of the state” and is subject to
appropriation. Id. at 8.

29 The referenced section of the Transfer Memo deals primarily with transfers to facilitate
disposal of wastewater from dairies and industries. It should not be read to mandate a change
application for disposal of municipal wastewater where a transfer is not otherwise required.
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2) Shifts in use that are authorized under a water right do not
require a transfer simply because they increase consumptive
use.

It is black letter law that changes in consumptive use, in themselves, do not require a
transfer application. “Changes in consumptive use do not require a transfer pursuant to section
42-222, Idaho Code.” Idaho Code § 42-202B(1).

This principle is reiterated in the Transfer Memo, which notes that no transfer is required
for “changes in water use under a water right for the authorized purpose of use that simply
change the amount of consumptive use . . . provided that no element of the water right is
changed.” Transfer Memo §2, p. 4.

The Transfer Memo does not specifically address land application or other disposal of
municipal wastewater. Given that municipal use is allowed to be 100 percent consumptive, it
necessarily follows no transfer is required for reuse of municipal water so long as the reuse
occurs within the broadly-defined bounds of the municipal water right.

D. A municipal provider may use and reuse to extinction water diverted
under its municipal right.

1) The right to reuse of water is broader in the context of
municipal uses than elsewhere.

The principles of recapture and reuse that were developed in the context of irrigation
apply as well in the context of municipal wastewater. In short, a city may recapture and reuse
effluent from its sewage treatment plant before it is released to a public water body. Likewise,
irrigators or others who had come to rely on the prior discharge of that wastewater cannot
complain when the city recaptures and reuses it.

Although the same general principles apply to all water uses, there are important practical

differences when it comes to municipal wastewater.
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First, municipal water rights do not have a fixed place of use. Instead, a municipal
service area may grow over time as service and uses are extended. Idaho Code § 42-202B(9).
This moots the constraint applicable to irrigators and industrial users limiting the reuse to the
original place of use.

While this is an important principle, it does not come into play here because Nampa will
use the treated wastewater within its existing place of use. In other words, the Reuse Project is
not driving expansion of Nampa’s service area.

Second, municipal use encompasses a broad range of uses from low consumptive
domestic uses to high consumptive uses by industries served by the municipal provider. This
mix may change over time. Accordingly, the Department deems municipal water rights to be
potentially 100 percent consumptive. (See discussion in section III.C(1) at page 37.) As a result,
cities may recapture wastewater and reuse it for other municipal uses (such as watering parks,
golf courses, or lawns) and such use is not deemed to be an enlargement.

These aspects of municipal rights work together to allow cities to use and reuse their
wastewater without enlargement that might otherwise be deemed injury to others. “This rule
[limiting reuse to the original irrigated land] was changed for municipalities, without an
adjustment period for those who had relied on the return flow, when the courts allowed
municipalities to start consuming their sewage effluent through disposal methods that no longer
sent it back to the stream as return flow.” Robert E. Beck, Municipal Water
Priorities/Preferences in Times of Scarcity: The Impact of Urban Demand on Natural Resource

Industries, 56 Rocky Mtn. Min. L. Inst. § 7.02[4] (2010).
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2) The principle of municipal reuse to extinction has been
recognized and applied by the Department.

(a) Application Processing Memorandum No. 61

The Department has long recognized the principle of reuse of municipal rights to
extinction. In guidance issued in 1996, the Department provided this detailed analysis of the
case law:

The case law addressing this issue appears to deal almost
exclusively with the disposal of municipal effluent. In the case of
municipalities, the majority view is that the proper disposal of
effluent from waste treatment facilities comes within the
parameters of the beneficial use of a municipal water right. One of
the most frequently cited cases is Arizona Public Service Co. v.
Long, 773 P .2d 988 (Ariz. 1989). In this case, the owners of
downstream junior water rights that had historically used the
effluent for irrigation following upstream discharge sued the City
of Phoenix alleging that the city had no right to contract with a
utility for the transport and use of the effluent in the cooling towers
of a nuclear power plant. The court upheld the contract, holding
that sewage effluent was neither surface water nor ground water,
but was simply a noxious byproduct which the city must dispose of
without endangering the public health and without violating any
federal or state pollution laws. In reaching its decision, the
Arizona Court quoted from a much earlier Wyoming decision
which upheld the sale by a city of effluent discharged directly into
the buyer’s ditch, but also held that effluent discharged into a
stream became public water subject to appropriation. Wyoming
Hereford Ranch v. Hammond Packing Co., 236 P.2d 764 (Wy.
1925). The Arizona Public Service case generally holds that cities
may put their sewage effluent to any reasonable use that would
allow them to maximize their use of the appropriated water and
dispose of it in an economically feasible manner. Beck, Waters
and Water Rights, § 16.04(c)(6) (1991).

In an even more recent Arizona case, the court upheld a
city contract for the disposal of its effluent noting that the effluent
from the city of Bisbee delivered to Phelps Dodge for copper
leaching operations was not useable for drinking water, irrigation,
or fire protection purposes and that it was only useful for the
leaching operation. The city contract had been challenged by the
local water utility that otherwise would have provided water for the
leaching operation.
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Other cases reviewed have reached results similar to that in
Arizona for municipal entities without as much emphasis on the
distinct character of effluent. In a more recent Wyoming case, the
court held that the City of Roswell could recapture its sewage
effluent before it is discharged as waste or drainage and reuse it for
municipal. purposes. Reynolds v. City of Roswell, 654 P.2d 537
(Wy. 1982). The court characterized sewage effluent as artificial
water and therefore primarily private and subject to beneficial use
by the owner and developer thereof because treated sewage
effluent depends upon the acts of man.

In the early Colorado case of Pulaski Irrigation Ditch Co.,
et al v. City of Trinidad, et al, 203 P. 681 (Colo. 1922), the court
held that where a city had voluntarily chosen to treat its effluent in
a manner that produced surplus water, it did not have the right to
sell its purified water. The court went on to recognize, however,
that where there is no other practicable method of disposing of the
sewage, public policy might permit its disposal by the evaporation
of the water. 203 P. at 683. A more recent Colorado case,
Metropolitan Denver Sewage Disposal District No. 1 v. Farmers
Reservoir & Irrigation Co., 499 P.2d 1190 (Colo. 1972) merely
holds that changes in the points of return of waste water to a
stream are not governed by the same rules as changes of points of
diversion and that there is no vested right in downstream
appropriators to maintenance of the same point of return of
irrigation waste water or effluent from a municipality or a
sanitation district. In Barrack v. City of Lafayette, 829 P.2d 424
(Colo. App. 1992), the court held that impossibility of performance
relieved the city from any obligation to deliver effluent to plaintiffs
after state regulation made such delivery illegal. The court
concluded that plaintiffs had no property right to the delivery of
untreated water that could no longer be legally delivered.

Application Processing Memorandum No. 61 (Memorandum from Phil Rassier to Norm Young,

pages 1-2 (Sept. 5, 1996)) (attached at Addendum G, item 2, at page 207.)*°

3 In Wyoming Hereford and Reynolds (discussed in Phil Rassier’s memorandum),
municipal providers were allowed to reuse municipal waste water only if it were recaptured
before entering a public water body. This principle was addressed again in City of San Marcos v.
Texas Comm’n on Envtl. Quality, 128 S.W.3d (Texas Ct. App. 2004). The Texas Court of
Appeals found that the City of San Marcos did not have the right to recapture its wastewater
effluent in a river three miles downstream of the sewage treatment plant. The city sought to
recapture the water, treat it, pipe it back to the city, and add it to its municipal supply. The
purpose of leaving it in the river for so long was to allow the effluent to be diluted with cleaner
river water, thus reducing the cost of treatment after recapture. In rejecting the plan, the Texas
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Phil Rassier’s summary of the law, though 24 years old, continues to provide an accurate
summary of Idaho law and Departmental policy.*!

(b) IDWR’s guidance to Black Rock

Mat Weaver’s 2008 Review Memo (Addendum D, item 2, at page 156) responded to an
inquiry from counsel for Black Rock Utilities, Inc, a municipal water provider in North Idaho.
Mr. Weaver confirmed Black Rock’s authority to irrigate a golf course with municipal effluent
without obtaining a new water right. The Review Memo began with this thorough analysis of
prior guidance as it applies in a municipal context:

The second issue deals with the enlargement of the
historical consumptive use of the water diverted under the permit.
The municipal use is recognized by IDWR as being completely
consumptive, in actuality this may or may not be the case.
Certainly the uses of water under the general heading of municipal
use are varied enough that it is not unreasonable to assume that
some of that water is in fact returned to the surrounding
environment. Especially in the instance of the Black Rock project
which is a stand alone community with water treatment,
wastewater treatment, and irrigation all occurring and being
contained within the development. By this reasoning land

court concluded that the character of the water changed once the city released it to the river,
whereupon it became public water. “By intentionally discharging its effluent into the river,
where it eventually commingles with the State’s water, the City effectively abandons its control
over the identifying characteristics of its property. This physical reality suggests that the City is
voluntarily and intentionally abandoning its ownership rights over the effluent.” San Marcos,
128 S.W.3d at 277. By clear implication, however, the city would have been allowed to
recapture and reuse its wastewater if it had done so before returning it to the river. Indeed, as the
court noted, that was exactly what the city’s opponents said: “If the City wants to reuse its
wastewater, it should use it directly rather than unnecessarily mixing it with the pure river
water.” San Marcos, 128 S.W.3d at 267.

31 Although the 2009 Transfer Memo revised some of the guidance in the 1996
Application Memo No. 61 “concerning wastewater from industrial uses” (see Transfer Memo,
n.1, p. 3), nothing in the Transfer Memo changes the guidance contained in Phil Rassier’s memo
concerning reuse of municipal water. Indeed, Mr. Rassier’s analysis was included in the
Department’s recent website listing pursuant to the Governor’s Executive Order No. 2020-02
requiring publication of “any agency guidance document that an agency intends to continue.”
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application, a fully consumptive process, would represent some
additional volume of consumption, or loss of water from this
development, over and above the historical quantity of water lost
from the development under the previous practices. So should this
enlargement of consumptive use be allowed?

If we consider the Administrator’s Application Processing
Memorandum No. 61 regarding industrial waste water and take
forward the reasoning and direction put forth in that memo and
apply it to municipal waste water, then the “consumptive use”
associated with the use can increase (over the historical base line
value) up to the amount determined to be consistent with the
original water rights as reasonably necessary to meet treatment
(land application) requirements. ... For all these reasons it would
seem that any enlargement of the consumptive component of the
permit associated with the new practice of land application, can
and should be allowed by IDWR.

Review Memo at p. 3 (emphasis added) (Addendum D, item 2, p. 156).

The Review Memo then repeated (in italics) the conclusion for which confirmation was

sought, and then provided IDWR’s confirmation:

The condition of Water Right No. 95-9055 prohibiting use
of this ground water right for irrigation of land to which surface
rights are available does not prohibit land application of treated
municipal effluent on such land.

Mr. Meyer is correct in this regard. This condition is
speaking to the primary or first use the diverted groundwater is put
to. IDWR recognizes Municipal Use as being fully consumptive,
as such, once the groundwater has served its initial purpose the
Municipal Provider is free to use or reuse the reclaimed water at
their discretion.

Review Memo at p. 5 (italics in original, emphasis added) (Addendum D, item 2, p. 156).

Mr. Weaver attached a footnote to that quoted statement noting the continued vitality of

Phil Rassier’s 1996 memorandum:

This position does not seem to be explicitly articulated in any
Idaho Statute or IDWR Administrator’s Memorandum that I
reviewed. However, this position does seem to have been
regularly upheld in case law, although not completely without

rulings in the opposite, and is well summarized by Mr. Phil Rassier
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in his Memo to Norm Young from September 5, 1996 titled “Land
Application of Industrial Effluent.”

Review Memo at p. 6, n. 2 (Addendum D, item 2, p. 156).
The Review Memo then concluded:

Based upon my discussion in the BACKGROUND section of this
memo it seems to me that not only is the land application of treated
wastewater allowed for under the municipal use general heading,

but should be encouraged as a valid and worthwhile conservation
effort.

Review Memo at p. 6 (emphasis added) (Addendum D, item 2, p. 156).
(©) IDWR’s guidance to Nampa

The quotations immediately above were made in reference to a municipal water right
held by Black Rock Utilities in North Idaho. These principles were confirmed in more recent
informal guidance provided to counsel for Nampa by the Department’s counsel. This discussion
took place not in the context of the current Reuse Project, but in the context of an earlier idea
(never implemented) to dispose of Nampa'’s treated wastewater in infiltration basins outside of
the city.

IDWR’s counsel confirmed Nampa’s authority to do so, without obtaining a new or
changed water right. The quotation below shows the edits made by IDWR counsel (on May 26,
2011) to an earlier letter (dated May 24, 2011) from Nampa’s counsel.

You confirmed my understanding that a city may recapture and
reuse its municipal effluent and apply it to other municipal uses
within its growing service area, and that doing so does not cause
legal injury to other water uses. You also confirmed that, if
required to meet environmental regulations, treatment utilizing an
infiltration basin would be viewed as being within the existing
municipal use. You also confirmed that the uses could be modified
over time. For example, as conditions change and demand grows,
the City could put less water into recharge-treatment of effluent by

infiltration and use some or all of the effluent to serve new
customers (e.g., for lawn or open space irrigation). Finally, you
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confirmed that these uses would not require a transfer—assuming
that the reuse of the effluent was required in order to satisfy
environmental requirements.

Letter from Christopher H. Meyer to Garrick L. Baxter and Jeff Peppersack (May 24, 2011)
(redline edits reflect changes made by Garrick L. Baxter in his letter of May 26, 2011). These
letters are reproduced in Addendum E, items 2 and 3, at pages 174 and 183, respectively. An
interlineated version of the May 24, 2011 letter (matching the quotation above) was included as
an attachment to a letter from Nampa’s counsel dated June 2, 2011 (Addendum E, item 4, at page
188).

(d) IDWR’s guidance to McCall

A few months later, another round of communication occurred between the same counsel
in connection with the City of McCall. This is the discussion that led to the enactment of H.B.
608, discussed in section 1.C at page 16.

Counsel for IDWR wrote:

This responds to your letter of August 18, 2011 requesting
confirmation that the City of McCall (“City”) has authority to land
apply its municipal effluent to lands located beyond the city limits
but within the City’s service area. I have reviewed your letter with
the staff of the Idaho Department of Water Resources (“IDWR”)
and am able to confirm that on the issue of whether municipal
reuse of waste water comes within the original use of the
municipal right, your analysis is consistent with current IDWR
policy. Waste water treatment necessary to meet adopted state
water quality requirements is considered by IDWR as part of the
use authorized under a municipal right so long as the treatment
process complies with the best management practices required by
the Idaho Department of Environmental Quality, the U.S.
Environmental Protection Agency, or other state or federal agency
having regulatory jurisdiction. For new uses of municipal
wastewater that are not necessary to meet water quality
requirements, an application for permit to appropriate water should
be filed as required by Idaho Code § 42-202.

Letter from Garrick L. Baxter to Christopher H. Meyer (Sept. 7, 2011) (emphasis added).
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The September 7, 2011 letter went on to say that, under the 1996 Municipal Water Rights
Act, the land application could occur outside the boundaries of the city so long as “the
constructed water delivery system for the area outside the city limits shares a common water
distribution system with lands located within the corporate limits.” The city limits issue was
mooted by H.B. 608 (Idaho Code § 42-201(8)) enacted in 2012. In any event, Nampa will reuse
water delivered to the Phyllis Canal within its service area. See discussion in section E below.

The informal guidance provided by IDWR to McCall gave rise to the enactment of H.B.
608, 2012 Idaho Sess. Laws, ch. 218 (codified at Idaho Code §§ 42-201(8), 42-221(P)) (set out
in Addendum C at page 103). This legislation is discussed in section 1.C at page 16.

In sum, the Department has long recognized and applied common law principles that
allow municipalities like Nampa to recapture and reuse effluent traceable to their municipal
water rights.

E. Nampa’s Reuse Project fits within the common law right to reuse
municipal water.

Nampa’s Reuse Project may be seen as fitting within the common law principle of reuse
of municipal water in either of two ways.

) Reuse within Nampa’s current municipal service area

Nampa is reusing its own effluent within its Non-Potable System (aka PI System). This
results from the fortuitous circumstance that Nampa will deliver effluent to the Phyllis Canal
above the locations at which water is delivered by Pioneer for irrigation use by Nampa’s
customers. SOF 99 20, 27, 53, 54, 55. (This physical arrangement is described more fully in
Pioneer’s Response Brief.)

Of course, Nampa’s effluent is mixed with other water in the Phyllis Canal. So there is

no way of assuring which molecules (effluent or non-effluent) are delivered back to Nampa. But
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in an accounting sense, Nampa can be seen to take all of its effluent back. Pursuant to the

t32 Pioneer currently delivers, at peak, more water to Nampa (21.64 cfs) than

Title 50 Agreemen
Nampa will contribute as effluent to the canal upstream of the delivery points (18.6 cfs).>?

2) Reuse is occurring within an expanded service area including
all land within Pioneer’s district boundary.

As an alternative to the accounting model, Nampa may be seen to reuse all of its effluent
on lands served by Pioneer within an expanded municipal service area. Assuredly, the Reuse
Project does not turn all of Pioneer’s landowners into “customers” of Nampa, for the simple
reason that they will not be receiving a water bill from Nampa (unless they are already
residential or industrial customers). But that does not mean that Nampa is not making a
beneficial use of the water delivered to Pioneer. As discussed above, the Department has
recognized that environmental compliance is part of the beneficial use of municipal (and other)
water rights.

That beneficial use is achieved through the agency of Pioneer, but it is a beneficial use to
Nampa nonetheless. Indeed, it will save the good citizens and customers of Nampa many

millions of dollars.

32 The Title 50 Agreement is an agreement pursuant to Title 50 (notably Idaho Code
§§ 50-1801, 50-1805, 50-1805A) dated Sept. 9, 1974, a copy of which is set out as Exhibit L (In
Submission of Exhibits K-T).

33 Pioneer holds water rights and entitlements with an apportioned benefit under Idaho
Code § 43-404 of an inch per acre, which it is obligated to provide to its district landowners,
including Nampa. SOF q 1. Nampa has the capacity to pump 33.3 cfs from the Phyllis Canal.
SOF 9 17. During the irrigation season, Nampa currently pumps an average of 9.57 cfs and a
peak of 21.64 cfs from the Phyllis Canal for use in its Non-Potable System. SOF q 17. Nampa’s
current wastewater stream (effluent generated by its WWTP) is 18.6 cfs during the irrigation
season. SOF 9 25, 29. Thus Nampa currently takes more Phyllis Canal water, at peak, than it
generates as effluent, and it is entitled to and capable of taking much more. It is fair to assume
that as Nampa grows, the ratio of wastewater generated to water pumped from the Phyllis Canal
will remain roughly the same.
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Accordingly, Nampa’s municipal service area may be seen as expanding to include this
new beneficial use. As the Department recognized in the McCall scenario, this occurs under the
statutory definition of a flexible, expanding service area for municipal providers. Idaho Code
§ 42-202B(9). For administrative purposes, that flexible service area dovetails perfectly with the
requirement under Idaho Code § 42-201(8) that Nampa report to the Department the location of
the lands where effluent will be applied.

To reiterate, the Department may view the effluent as being applied to Nampa’s own
customer base, based on the accounting described in the previous subsection. Alternatively, if it
chooses, the Department may view all of Pioneer’s district lands as part of Nampa’s expanded
service area—at least for purposes of the Reuse Project.

Then again, none of this Jesuitical analysis of which molecules go where and which
accounting system is best is necessary. The whole point of Idaho Code § 42-201(8) was to make
this head-hurting debate (and all of section III of this brief) beside the point.

IV. RIVERSIDE’S DISCOURSE ON THE NATURE AND SCOPE OF NAMPA’S WATER
RIGHTS IS IRRELEVANT.

A. The three relevant points are not mentioned by Riverside.

Riverside engages in a seven-page analysis of the nature and scope of Nampa’s water
rights. It says this is necessary to determine whether a new water right or transfer is required.
Opening Brief at 17-23. Because subsection 42-201(8) is applicable and no water right is
required for the Reuse Project, the nature and scope of Nampa’s water rights are irrelevant. That
is the whole point of subsection 8.

To the extent the nature and scope of Nampa’s water rights is relevant (e.g., if Nampa
had to rely on its common law right to recapture and reuse), the following three points are

sufficient. Each has been addressed above.
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First, the source of the effluent is potable water delivered by Nampa under its municipal
water rights. (See footnote 21 at page 31 regarding de minimis quantities of other water.)

Second, municipal uses include a broad array of uses.** Even if “off-site” irrigation of
farmland were deemed not to fall within the broad scope of municipal purposes, any use or
disposal of the municipal water undertaken for environmental compliance falls within the
permissible uses.

Third, Nampa’s municipal service area is flexible and expanding, and may include all of
Pioneer’s district lands. Specifically, the municipal service area may include lands outside the
city limits if connected by pipes or other discrete conveyances that keep the water out of the
public water supply. Even if Nampa’s service area could not expand to Pioneer’s lands,
Nampa’s use of the effluent placed in the Phyllis Canal may be seen as occurring entirely within
its existing service area within the city. This is because, pursuant to the Title 50 Agreement and
Nampa’s entitlement to an inch per acre, Pioneer is obligated to deliver more water to Nampa
than Nampa contributes to the canal upstream of the delivery points.

B. The rest are red herrings.

a1 Nampa’s water rights are not limited to its potable delivery
system.

Riverside incorrectly states that Nampa’s rights historically associated with its potable
delivery system can only be used within that delivery system. Opening Briefat 17. There is no

such limitation on its rights.

34 Idaho Code § 42-202B(6) defines “municipal purposes” to include “related purposes.”
The only use expressly excluded from “municipal purposes” is “water from geothermal sources
for heating.” Departmental policy informally but consistently recognizes that land application or
other disposal of municipal effluent mandated by environmental regulations falls within the
definition of municipal purposes.
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The “purpose of use” listed for Nampa’s water rights is “municipal” with no qualification
or limitation. Many of the rights contain a statement under “point of diversion” to the effect:
“This water right is part of the potable water delivery system for the City of Nampa.” That is
simply descriptive information regarding the location of the well or wells, which are indeed
connected to (or “part of”’) the potable delivery system. That sentence does not limit where the
water may be used. If there were any such a limitation, it would be found under the “place of
use,” which, instead, is broadly described. |

As the Department is well aware, Nampa has physically connected its Potable System to
its Non-Potable System. This was done for the express purpose, and with the blessing of the
Department, to enable rights historically associated with the Potable System to be used for

municipal irrigation purposes during times of shortage.

) It is of no consequence whether the Nampa’s effluent is deemed
ground water.

Riverside explains at length its theory that Nampa’s effluent should be deemed ground
water. Opening Brief at 19-22. Perhai)s that is so, though it hardly matters given that no water
right is required under Idaho Code § 42-201(8). Riverside says it matters because, if the effluent
is ground water, “it is subject to the law of enlargements.” That would be a problem if Nampa
were not a city (as was the situation in the cases cited by Riverside). But, as explained above,
Nampa’s reuse is not deemed an enlargement. (See section II1.B(1) at page 31, section III.C at
page 37, and section III.D at page 38.)

&) Nampa is not in violation of RAFN limitations.

Riverside thinks it is “worth noting” that the Reuse Agreement anticipates future growth

and that Nampa and Pioneer may “apply that additional water land outside Nampa’s service
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area.” Riverside contends this will violate a restriction on RAFN rights found in Idaho Code
§ 42-222. (See also Idaho Code § 42-219(1).) Opening Brief at 22. This is wrong.

Aside from the fact that Nampa has few RAFN rights and that Nampa’s service area may
expand to cover lands within Pioneer’s district boundaries, the referenced statutory limitation on
changing the place of use applies only to “that portion of the right held for reasonably anticipated
future needs.” By the time the water becomes effluent, it has been used. It is therefore evident
that it is not the portion reserved for future needs. Likewise, if it is used again in Pioneer’s
district, it is not being held for future needs.

@) The source of the water right is not being changed.

Finally, Riverside observes that a water right holder may not change the source of water
described on the right. Opening Brief at 22. Even if there were no subsection 8 exemption,
Nampa is not changing the source of its water right. The source is ground water. If the water is
recaptured as effluent and thereafter reused, that is not a change of the original source. If that
were the case, the entire body of law and Departmental guidance on municipal reuse would be
wrong.

CONCLUSION

For the reasons stated, Nampa urges the Director issue a declaratory ruling stating that
neither Nampa nor Pioneer is required to obtain a new water right in order to undertake the
Reuse Project.

Should the Director disagree and find that a water right is required, Nampa urges the
Director to include in his declaratory ruling a statement that if Pioneer were to seek an

appropriation of the waste water delivered to it by Nampa, Pioneer would not be required, as a
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matter of law, to mitigate or otherwise compensate Riverside for any corresponding reduction in

Nampa’s discharge of that wastewater to Indian Creek.

Respectfully submitted this 30" day of October, 2020.

GIVENS PURSLEY LLP

(sl

“Christopher H. Meyer
Preston N. Carter
Attorneys for City of Nampa
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Fax: (208) 384-4454

Hand delivery or overnight mail:
150 N Capitol Blvd
Boise, ID 83702
(For City of Boise)
Nancy Stricklin X U. S. Mail
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380 S 4th St, Ste 103 [] Fax
Boise, ID 83702 X E-mail

cbromley@mchughbromley.com
cmchugh@mchughbromley.com
Fax: (208) 287-0864

(For Association of Idaho Cities, City of Jerome,
City of Post Falls, and City of Rupert)

NAMPA’S RESPONSE BRIEF (10/30/2020)

15378140_13.docx / 4628-13 Page 54 of 209



John K. Simpson
BARKER ROSHOLT & SIMPSON LLP
PO Box 2139
Boise, ID 83701-2139
jks@idahowaters.com
Fax: (208) 344-6034

Hand delivery or overnight mail:
1010 W Jefferson St, Ste 102
Boise, ID 83702
(For Idaho Power Company)

Andrew J. Waldera
SAWTOOTH LAW OFFICES, PLLC
PO Box 7985
Boise, ID 83707-7985
andy@sawtoothlaw.com
Fax: (208) 629-7559
Hand delivery or overnight mail:
1101 W River St, Ste 110
Boise, ID 83702
(For Pioneer Irrigation District)

Robert L. Harris
HOLDEN KIDWELL HAHN & CRAPO, PLLC
PO Box 50130
Idaho Falls, ID 83405-0130
rharris@holdenlegal.com
Fax: (208) 523-9518

Hand delivery or overnight mail:
1000 Riverwalk Drive, Ste 200
Idaho Falls, ID 83402
(For City of Idaho Falls)

COURTESY COPIES:

Gary L. Spackman
Director

IDAHO DEPARTMENT OF WATER RESOURCES

PO Box 83720
Boise, ID 83720-0098
gary.spackman@idwr.idaho.gov
Fax: (208) 287-6700

Hand delivery or overnight mail:
322 E Front St
Boise, ID 83702

NAMPA’S RESPONSE BRIEF (10/30/2020)
15378140_13.docx / 4628-13

I XLCICX

XX

XOOOX

U. S. Mail
Hand Delivered
Overnight Mail
Fax

E-mail

U. S. Mail
Hand Delivered
Overnight Mail
Fax

E-mail

U. S. Mail
Hand Delivered
Overnight Mail
Fax

E-mail

U. S. Mail
Hand Delivered
Overnight Mail
Fax

E-mail

Page 55 of 209



Garrick L. Baxter
Deputy Attorney General
IDAHO DEPARTMENT OF WATER RESOURCES
PO Box 83720
Boise, ID 83720-0098
garrick.baxter@idwr.idaho.gov
Fax: (208) 287-6700
Hand delivery or overnight mail:
322 E Front St
Boise, ID 83702

Sean H. Costello
Deputy Attorney General
IDAHO DEPARTMENT OF WATER RESOURCES
PO Box 83720
BOISE, ID 83720-0098
sean.costello@idwr.idaho.gov
Fax: (208) 287-6700
Hand delivery or overnight mail:
322 E Front St, Ste. 648
Boise, ID 83702

Kimberle W. English
Paralegal
IDAHO DEPARTMENT OF WATER RESOURCES
PO Box 83720
Boise, ID 83720-0098
kimberle.english@idwr.idaho.gov
Fax: (208) 287-6700
Hand delivery or overnight mail:
322 E Front St, Ste. 648
Boise, ID 83702

NAMPA’S RESPONSE BRIEF (10/30/2020)
15378140_13.docx / 4628-13

XILICIOX

XOOOX

X
L
L]
l
X

U. S. Mail
Hand Delivered
Overnight Mail
Fax

E-mail

U. S. Mail
Hand Delivered
Overnight Mail
Fax

E-mail

U. S. Mail
Hand Delivered
Overnight Mail
Fax

E-mail

hristopher H. Meyer

N

Page 56 of 209



Addendum A H.B. 83, 1971 IDAHO SESS. LAWS, CH. 177 (CODIFIED AS
AMENDED AT IDAHO CODE § 42-201(1)) AND ITS

LEGISLATIVE HISTORY
1. 1971 Idaho Sess. Laws, ch. 177.
2. Final Daily Data 1971 (H.B. 83).
3. Minutes, House Printing & Legislative Expense Committee (Jan. 30,

1971).
4. Minutes, House Agricultural Affairs Committee (Feb. 5, 1971).
Minutes, House Agricultural Affairs Committee (Feb. 9, 1971).
6. Minutes, House Agricultural Affairs Committee (Feb. 11, 1971).

W

NAMPA’S RESPONSE BRIEF (10/30/2020)
15378140_13.docx / 4628-13 Page 57 of 209



C. 17671
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desfructive to song,
>r which are destructive

c 17771 IDAHO SESSION LAWS 443

to farm crops or plant life, Ttshall be the duty of the state superintendent of
public instruction, the county superintendent  of schools,  the
superinttendents, principals and teachers in all the schools of the stute to give
instructions to school children concerning the usefulness of inseclivorous,
song and innocent birds i the destrietion of insects atid pests that deslroy
plant life, and in the values of lawks and owls that destroy rodent pests. It
shall be theic duty to inform school children of the destructiveness of the
common house cal to bird life and to the necessity ol protecting the sanc
against the destructivensss of said common louse eat. 1t shall be their duty,
further, to inform whool children of the provigions of this section, and the
penalty attached  thercto, Rt the deslniction of song, mscchvoroums,
raptorial, or innocent birds, their cags, or nests, Tt shall be the duty of any
pervon OF persons putting aul poison for the destruction of gophirs, grouml
squirrels or other animals to use precaulion to protect song, inscctivorous,
raplorial, or innocent birds
Approved March 24, 1971

CHAPTER 177
{H. . No. 03)

AN ACT

AMENDING SECTION 42-103, IDAFIO CODE, RELATING TO THE
PROCEDURE 1O BE FOLLOWED TO OBTAIN A RIGHT TO USE
THE UNAPPROPRIATED WATER OF THIS STATE, BY
PROVIDING THAT SUCH RICHT SHALL HEREAFTER BE
ACQUIRED UNDER THE APPLICATION, PERMIT AND LICENSE
PROCEDURE: AMENDING SECTION 42-201, 1DAHO CODE,
RELATING 10 THE ACQUISITION OF RIGHTS TO USE THE
WATERS OF THIS STATE FOR BENEFICIAL PURPOSES, BY
PROVIDING THE APPROPRIATION OF WATER SHALL BE ONLY
BY MEANS OF THE APPLICATION, PERMIT AND LICENSE
PROCEDURE, PROVIDING TIIAT AN APPROPRIATION
COMMENCED BY DIVERSION AND APPLICATION TO
BENEFICTAL USE PRIOR TO THE FFFECTIVE DATEL OF THIS

ACT MAY BE PERFECIED UNDER SUCH METIIOD OF

APPROPRIATION.
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844 IDAHO SESSION LAWS C. 178 71

Be It Enacled by the Legislatute of the State of 1daho:

SECTION 1. That Section 42-103, Idaho Code, be, and the samc is
hereby amended to read as follows:

42-103. RIGHT ACQUIRED BY APPROPRIATION. — The right to
the use of the unappropriated waters of rivers, streams, lakes, springs, and of
subterranean waters; or other sources within this state ritty-shall hereafter he
acquired only by appropriation under the application, permit and license
procedure as provided for in this title, unless hereinafter in this title
excepted.

SECTION 2. That Section 42-201, Idaho Code, be, and the same is
hereby amended to read as follows:

42-201. WATER RIGHTS ACQUIRED UNDER CHAPTER. — All
Tights to divert and use the walers of this state tor beneficial purposes shall
hereafter be acquired and confirmed under the provisions of this chapter and
not otherwise. And after the passage of this title all the waters of this state
shall be controlled and administered in the manner herein provided. Such
appropriation shall be parfected only by means of the application, permit
and license procedure as provided in this title; nrovided, however, that in the

event an appropriation has besn commenced by diversion and application to
beneficial use prior to the effective date of this act it may be perfected under
such methad of appropriation.

Approved March 24, 1971.

CHAPTER 178
(H. B. No. 272)

AN ACT
AMENDING SECTION 314316, IDAHO CODE, RELATING TO
RECREATION DISTRICTS, PROVIDING THAT YOUTH
RECREATION CENTERS MAY BE OPERATED BY RECREATION
DISTRICTS.
Be It Enacted by the Legislature of the State of Idaho:
SECTION 1. That Section 31-4316, Idaho Code, be, and the samc js
hereby amended to read as follows:
31-4316. PURPOSE OF DISTRICT. — Euch district is organized for
the uses and purposes of acquiring, providing, maintaining and operating
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H78 UNEMPLOYMENT COMP, extended benefits

by. State Alfairs ik

(H) 1/29 Intro - Ist vdg - to Print
1/30 Rpt prt - lild at desk
Rissusp. PASSED $S.0-15
AYES- Allen d one
Brocke Cammack Cuorr Chnlhum Clmhom
(‘umlln Co, J)plt Danlclaou Davidson Dean
Dunn Edwards Elgin  Famer l‘ngg
Groenuwall  Haakenson  Halo  Harl
v Hcdgnsllcdhmd Hyde Jackson Johnkoni 35
Keithly Kendell Konnevick Koeh{17
Koc {15) Kraus Litton Loveless Maynar
MeDermotl MeHan MeKinney Merrill
Murphy Onweiler Reardon Reid Rice Snow
Sweeney Tibbitts Tregoning Wagner White
Williums Wortlien Mr Spoaker
NAYS—Nono
ABSENT—Armzen Crapo Hammond Jenkins
{:hnwn(zﬁ) Larsen Linceln Little Looney
olynoaux  Palmer Havenscroft Roberis
Seoresby Scssions
Title apvd - to § 5
) 21 l'(ecd[rﬂ 1strdg - loLabIEcon
2/2 lnm rccélb[E- to 10th ord
suip - PASSED 33-2-0
AYI‘S Allen Barker Bilyeu Bivens Brown
Bucl o Chase Cobbs Crookham Crutcher
ghbert Fl!swoﬂ.h‘?ﬂk Elll\vtwlh(1 0) Evans
Ftcd:rlckscn n dwell  Klein Mnnlcy
Manning Miller Mitchell Mix Murphg unvu%
Rigby Saxvik Solberg Steen  Stoiche
Summers Swenson Williams
NAYS - Brmuy Yarbrough
ABSENT — None
e Title apvd - to
() 2/3 Rec'd {r 8 - to Jud ffenrol
Rpt enrol - Sp signed - to 8
(8) 2/3 Rec'd fr H - Pres signed - to H
(H) 2/3 To Govemnor
2/3  Governor signed
Susslon Law Chaptor Ne, 4
. Effective: Immediately

H79 EDUCATION vocational hngh school districts
by Educati tion

(H) 1/29 Intro - Lst rdg - to Print
1/30 Rpt prt - to Ed

.) SCHOOLS, emergency fund level computation
by Educatlon

(H) 1/29 latro - Ist xdg - to Print
1/30 Rptprt-to Ed
2/3  Rpt out - rec d/p - to 2nd rdg
2/4 2ndrdg - to 3rd rdg
2/5 3zdxd3 -~ PASSED 56-2-12 i
YES—-Allen Andersen Antone Arnzen
Bwuknu Cammuck Carr Chatburn Clalbom
Condie Daniclson Davidson Dean Dunn
Edwards Elgin Famer Fi Greenawalt
{ngkenson Ilale Hammond Iartyi
Hedges Hedlund  Hyde Juckson i(cn 1A -
ohnson(29) Joluuon(aS) Keithly Kendall ‘
kanmvlnﬁ Koch(19) Kraus Lureen Little
Lmon LﬂmquN:,ﬂ;““d MoDermott McHan
e

Kinne
. Onwuﬂo- ;nlmnr ﬂuvenmuﬂ Reardon feid
gl“«\:o lslo tu:n-IScumby Sessions Worthen
- Loveless
ABSENT —Brennan l;’m Koch(17)
Lincaln Snow chr.ney Tib itts Wagner —
White Williama Me Speaker
Title npvd-to S

25y 28 Red'd fr - Ts(rdg - to HEW
’ 2;13 Rpt out - rec dfp - to 2nd rdg
2/16 2nd 1dg - to Ird rdg

143
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H80 continued

(H)

(5)
(H)

" HB1

(H)

HB2

(H)

)

> HB3

(H)

217 am rdg - VASSED 39701
YES- Aﬂcn l!uker lmycu Bwem Brown
lSud o Cobba Crookhom Crutcher
Eghorl Llln\mfﬂl‘%)( Ellswarth{30) Evms
Manning Miler i i Wi Mgy boawey
Manning Miller I urphy Peav
Righy Sax gi

Ibery Stmn oiche
.‘mmmm chumn Williawe Yarbrough
NAYS—None
ABSENT--Brassoy
Title apvd - to H

2/17 Rec'd fe § - to enrol
Rpt enral - Sp signed - to §
2{18 Ree'd ft H - Pros signed - to 1L
2{19 To Govermnor
2/19 Governor signod
Session Law Chapter No. 30
Effective: May f’ L1971

GARNISHMENT, wages, no reason to fire
by Judiciary and Rules

/29 Intso - 1st rdg - to Print
1/30 Rpt prt - to Jud

PERMANENT BLDG FUND, liquor fund to

by Onweiler

1729 Intro + 1ot rdg - 1o Print
1/30 Rpt prit - to Rov
3/11 Rpt out - to Gen Ord - to Comm of Whole
Rpt out amen w/o rec - to éngros - amens ord prt
3/12 Amens it prt
3f15 Rptengros - to 15t rdg as amen
15t rdg - to 2nd rdg os amen
3/16 2nd r&% to 3rd rdg #y nmen Y
3/17 Held ull 3/18
3/19 3rd 1dg - PASSED 37-31-2
AYES—AHen Andersen Brennan Cammack

Cop| Dean B aakenson
-—lampllrfund Tedges l{:mndoﬂ;dc ,,Kmn
cithly

i 3 mJ) Kodh( %
¥ emmvm oc Loone
Loveleas McDormott Marlﬁ
Molyroaux Mnmh& Onweller Ravenscroft
Reardon Reld Rice Sweenny Wagnor
Worthen

NAYS—Antone Arnzen Brocke Com
Chintbum Clalbom Condie Danlelgon Dunn
Edwarda Farner Greennwalt Hale Hurtvigeen
Kendell Kraus Larsen Lineoln Little Litton
MeHan MoKinney Pelmer Swmam Susslons
Spow Tibbitta Tregoning Whit lianie Mr

SENT—Davidsan Roberts
Title apvd - motion to recon FAILED 28-32-10

3/19 Rec'd fr H - to Ist 1dg - to Loc Gov

WATER, water right permit system, mandatory
IJy.Rcsuurces and Conservition

/30 Intro - st rdg - to Print
2/2  Rpt prt - to Agric Aff
2/1]1 Rpt out - rec d/p - to 2nd r
2{12 2nd rdg - to Sﬂip rdg *
213 ird ldg PASSED 45-11-14
=~ Allon Andersen Cammack Camr
Chnburn Claiborn  Condie Copple Dunn
Edwards Elgin Famer Fogg Greengwalt Hale
Hedsos Hyde Jacknon Johnlou(SSJ Keithly
Kendell Kcnnovick Koch(19) Kraus Lincoln
Little Loomg aynard MeDermott McHen
MeKinney Onweiler Patmer Ravenscroft
Reld Rice Roberts Snow Sweoney Tibbitts
Tregoning  Wagner  While Worthen Mr
Speaker
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H83 continued

(8) 2/16

H 16
0 ;17
i i
’ ,?24

WAYS - Brocke Trapo Danlelson Dayidson

Hukenson Luun Loveless  Murphy

Roardon Scoresby Sessions

ABSENT — Antone Arnzen Brennan Desn

Hammond Hartvigsen Hedlund  Jenkins

lohmon(!w) I(mh(l'l) Litton Merill
X

Title apyd -

Tee'd fr H - ln rdg - to Res
Rpt out ~ rec d]p to 2nd rdg
2nd rdg - to 3rd rdg

Ho,

3"] rdg - PASSED 29-1-5

AYES-Allen Barker Bilyou Bivens Bmwn
Cobbs Crookham rutohar E
Ellsworth| 30) Evuna Fre erickaan
Kidwell anning Miller Mitchell
Murphy i‘cm:y Suxylle  Steen
Stoichelf  Summers engon  Williams
Yarbrough

NAYS-Budge

AllSENT rassoy  Chase  Ellsworth(20)

K vﬂ”&u

Rca d{r S - to enrol

Rpt enrol - Sp signed - (o §
Ree'd r H - Pres signed - to H
To Governor

Governor signed

Session an Chuopter No. 177
Effective: May 19,1971

H84 FIREARMS, carrxing loaded in vehicles
by Resources and Conservation
(H) 1/30 Intro- lst rdg - to Print
H85 CATTLE ermit to drive across borders
by Agirfeultural Affaiss ,
(H) 1/30 Intro - Ist rdg - to Print
2/1  Rptprt-to Agric Aff
2/27 Rpt oul - tec dip - to 2nd rdg
3/1  2nd rdg - to 3r
3/2  3rd rdg PASSED 59 0-11
AYES—Allen, Andcricii, Antone Amun,
Brennan, Brocke, Cammack,
Chatburn, Claibom, Condie, Cnpo.
Davidson, Doan, Dunn, iy Fomer, Fogg
Ilnrtvlguea. He B Hrdlund Hyde,
{‘uckwn. onking, s)?k Keithly,
endell, onnm«:k och(] R och (19
anus,“du&sea, e m a m lon,
ayn oDermott, MoHan, eK.l::‘y
» M:é:l\ym Onw i’ulmcr. h:m,n
Snow, Swacnn , Tibbitts, Tregmﬂng.
annr. White, Wo!;!fhan Total—59,
NAYS-None ~
Ahunl und  oxeused—Copple, Danielson,
Johnson (35), Loono Lovelss,
Mnfrlll olyneaux, Reardon, ilinms, Mr.
S nkn: Total-11.
© 3 et B - ?st . AfE
/5 Rpt out - rec 0 2
3/6  2nd rdy - (o xd;.
3/8  3rd rdg PASSED 22-5-8
AYES—Allen Barker Dilyeu Bivens Budge
Chase  Cobbe  Ellaw, 20) Evu.no Klein
M-nnlng Mitchell Mix Murphy Peavey Righy
Saxvilt Solberg Steen Stoinlwl'f Summers
warngon
NAYS-Brown (‘mokhnm Cruicher
l',llﬁwntth(SO) Kidwall
ABSENT- Brassey Egbert Fredortckson 1Tigh
h[mhv h%lllnrw me Yarbrough
aApvi
(H)  3/9 Rec'drS- tn enrol
3/10 Rplumul Sp signed - tn §
ES) 311 Ree'd fr H - Pres signed - to H
H) 3/12 To Governor
3/16 Governor signed

Session Law Chapter No, 120
Effective: Immediately

NAMPA’S RESPONSE BRIEF (10/30/2020)
15378140_13.docx / 4628-13

144

HB6

(H)

®)

(H)

()
(H)

"H87

(H)

(8)

HEALTH dlst meeting of budget committee

1/30
2/1
242

2/3
2/4

2[5

2/10
2511

MINES, MINING, dredge, placer, permit

2/25
3/15
3/16
n

by Ed wards

Intro - 1si rdg - to Print

Rpt prt - to Health/Wel

Rpt out - rec d/p - to 2nd rdg

2nd rdg - to 3rd rdg

3rd rde - PASSED 62:0-8 %

Brocke Cammack Chatburn Cl.n!bam Condie

Haakenson Hale Hammand Hedges Hedlund
Hyde Jackeon Jenlkins Johnson(29
{(nvm.ouas Kondall Konnavick Ko 17
och(19)  Kraus men Lincoln  Littl

Litton Looney Mn" McHan McKlmwy
Merrill Molynuux urg{ny Onweller Palmer
Ravenseroff Reard eid Rice Roborta
Seoresby Sensions Suww Sweeney Tibbitts
Tregoning Wpanur Williama  Worthen Mr

Speaker
AYS -none

ABSENT-Allen Cart Famer Hartvigeen

Kolthly Loveless McDermott White

Title upvcl s

Ree’d fr H - Ist rdg - 1o HEW

Rpt oul - rec dfp - to 2nd rdg

2nd rdg - to 3td rde

3rd rdg - PASSED 30.0-5

AYF:S Alen Tarker Bilyru |ivenn liran
Brown Uudge Coblbn Grookhem t.mldmr

Ellsworth(30) Evans High Klein Manley
Manning illrt Mitchell Mix .\‘lurpl-g Peave
Higby Suxvik Solberg Steon  Stoichaff

Summers Swenson Williams Yarbrough
NAYS—None

ABSENT—Chasc [lgberk Ellsworth( 2U)

Fredericksen Kidwell

Title apvd - to H

Rec'd [t S - to enrol

Rpi enrol - Sp signed - lo §

Rec'd {r H - Pres signed - to H

To Governor

Govemor signed

Session Law Chapter No, 27

Effective: May 19, 1971

by Ruomceq md Consorvation

latro - 1st xdg - to Print

Rpt prt - to Res

Rpt out - rec d/p - to 2nd rdg

i iy

1
s
-0-16
ﬂ. ~Allen J\mfnmn Arnzen Brennan
Brocke Cammack Carr Chatburn Condie
Crape Dean  Dunn Eigin Famer Fogg
Greenawalt  Haakenson Hale
Iedges Hedlund lmo Jenkins ul 29)
-ohmun(BSlz K Kennevick
(och(l‘l) odl(l‘)) Knua Litton Loouey
Lovoless Mﬂn MeDermott  Mallan
MeKinney wrill  Molyneaux M hy
Onweiler Palmer Ravenseroft Rcurdon
Roberts Sweeney Tibbitls Tregoning Iln
Williams Worthen Mr Speaker
YS-none

ABSENT-Antone Claiborn Copple
Daniclson Davideon Fdwards Hammond
ackson Larsen  Lincoln  Linde  Reid
Scorenhy ons Snow Wagner

Title opvd - 1o §

Rm:nl 11~ Iat rdg - o Rea

Rpt out - rec %p ~ 10 2ncl rilg

nd rdg -t 3 ‘{

3rd rdu PASSED X104
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HOUSE PRINI‘ING & LEGISLATIVE EXI’I"NSE COMMITIEE : |
' FORTY-FLRST LEGISLATURE # l“IRST SESSION .

January 30, 1971 = A ™

The Printing Committee met in Room 311 at 10:30 AM.

PRESENT: Hyde, Chalrman ~ " Koch (19)
Little " McDermott
Danlelson White
Hedges ) Williams
‘Blgin

ABSENT : None

=> H.B. No., 83 (Resources & Conservation) (To provide that the rlght to use appropriated
water shall be pnly by application, permit and license proceduze)

Mr. Williams presented U,B, 83, Mr, Hyde sald this was from thé Department of Watex
"Administration and what it does, in effect, in ¢liminate the appropriation of watex
by bullding a divexsion works ond teking it. Hr. Williems moved that it be I‘RINTED
5 ded by Mr. Hedges. Motion carried unanimously.

H.B., No. B& (Resources & Conservation) (Prohibit persoms from carrying loaded guns
in a vehicle) d 3

Mise McDermott presented H.8, 84, B8he ted on the ption to "any person
hired to hexd grazing animals or any person hired specifically for the purpese of
controlling predatory animals,,...," and said that it should also say "in the course
_of his employment". There was also a question about whether a person duck hunting
in a boat would be included in this since the bill states: "...or in any vehicle
propallod by man...." Miss McDermott woved that H.B. 84 be HELD until Tuesday for
clarificarion. 8 ded by Mr, Hedges, HMHotlon carried unonimoualy. .

B, Ho, 85 (Agricultural Affeirs) (To require a permit from the brand inspector
to move horses, mules or cattle out of state by any means other than rail)

Mr. Koch presented H.B. 85 and Mr. Hedges moved that it be PRINIED. Seconded by Mr.
Elgin. Motion carried unanimously. _ "

1.B. No. 86 (Edwards) (To allow the budgel committee oF a Public Health District
k to meet on or bafore the first Monday of December -- presently they must
meet on-the first Monday of December)

Mr. White presented H.B. 86 and Mr. Williams moved that it be PRINTED. Seconded by
Mr. White. Motion carried unanimously,

The committec discussed H.B. 45 (motor vehicle speed limits) which was being held.

My, Keithly appesarad before the committee to explain this bill. He said he felt that
anyone who had the movey to get off of the speeding ticket could and those that didn't
had to pay dit, He said the bill had been checksd by the Legislative Couneil and the
House Attorney and they believed {t was in order, He felt it would make the enforcament
of the laws easiex, and the bill does allow posting of higher or lower opead limits.

My, Elgin woved that H.B, 49 be I’RIN‘J.‘ED. Scconded by Miss MeDermott, Motion earcied
unanimously .

Meeting adjournad at 10:50 AM.

J%// i

i /
ADEN YD, chnu.m. / \ Hin crase, Sucmmv{'
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PRESENT:

ABSENT :
GUESTS:

RS 2481:

- > HB 83

(Heys)

AGRICULTURAL, AGFAIRS COMMITTEE MEETING

FEBRUARY 5, 1971 9:00 A, M.
Jack Claiborn, Chairman Kurt Johnson
Walter Little, Vice-Chairman Max Kendell
Angus Condie Allan Larsen
Carroll Dean Harold Reid
Virgil Farner - Wayne Tibhitts

Albert Johnson
George Brocke Lester Hartvigsen .

Mr. Wilson Churchman, Jerome, President, Idaho Horse Racing
Sponsoring Association

Mr. Dave Samuelson, Boise Attorney

Mr. Tom Sheldon, Chairman, Horse Racing Commission

Mr. Keith Higginson, Administrator, Water Administration Dept.
Mr. Bob Fleenor, Assistant Director, Water Administration Dept.

The meeting was called to order by Chairman, Jack Claiborn.

INCREASE IDAHO STATE HORSE RACING COMMISSION MEMBERS FROM 3
TO 5i Mr. Wilson Churchman was the first speaker. Ie said
he represents the Idaho Race Horse Sponsoring Association..
This consists of 12 groups which are listed on back of Reso-
lution that was handed to Committee members, Half of the
group are sponsored under the fair boards. Y

At the annual meeting November 7th, the resolution was drafted

opposing any change in the three man board on the Horse Racing

Commission. Mr, Churchman said there was & bill in the Legis-

lature which would increase the tuke by the sponsor from 15%

te 18% but he thought this had been killed, The first three

resolutions pertain to that. The last three resolutions pertain

to RS 2481. The Resolution was unanimously adopted by all

sponsoring associations. Since the start of racing & three

man hoard has handled the duties and this has worked very :
well, They.only have twelve race tracks to supervise. |

The Chairman said that a bill was introduced in the Senate and
its number is SB 1065. This bill is the same as. 1065 except

it provides for per diem of $25 per day for membe¥s when they
are on business of the Commisslon. The members draw no salary.
RS 2481 was drafted by Rep, Williams and Mr. Joe Hansen brought
it to Committee Chairman.

Mr. Sheldon gave a history of racing and passed out financial

-; report. During the first year of racing (1963) the Commission
handled $608,634. This past year they handled §4,115,511.

(See previous remarks by Mr. Sheldon in minutes dated January
26th.)

IDAHO MANDATORY PERMIT AC&: Mr, Higginson said that this bill

_would have no effect on any existing water vights whether

they are established thyough permit procudure or through

constitutional method of application, It simply would mean

that from mow on the procedure would be through permit system,

My, Migginson said they believe there are in excess of 200,000

wuter rights unadjudicated, There are 10,000 water rights on |
record by decrce and 15,000 permits or approximately 25,000
total. It would give a much more orderly process if water
rlghts were recorded,
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PAGE 2

'SB 1011: RELATING 10 BENEFICIAL USES OF WATER: Mr. IHigginson said this
- is not in effect a Water Administration Bill. It was intro-

duced by Mr. Manley in the Senate. Two years ago the Water
Administration Department did put in a similar bill. Mr,
Higginson said he felt there would be an advantage to having

v the legislation which would recognize other beneficial uses

it ~ of water other than the ones listed in the Constitution. They

b are now satisfied that the Constitution listing of those five

! uses is not a prohibition against the-other uses.

RS 2440: DBFINITION OF "DOMESTIC PURPOSES": ThlS 1eglslat1on was dis-
cussed with Mr. Higginson. He stated that all this does is
put back on the books what was passed last year. He also
answered questions regarding critical ground water areas.

RS 2541: ~ POTATO COMMISSION BILL: , Mr. Larsen moved that this be 1ntro-
duced. Mr. Kurt Johnson seconded. _ Motion carried.

—4—> HB 83: This will be held for further study

A SB 1011: Mr. Larsen moved that this be held for further study Mr.
Little seconded. Motion carried. .

Meeting adjourned at 10:30 A.M.

D. Claiborn, Chairman Nancy Guiles, Secretary

N
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(thﬁE)

AGRICULTURAL AFFAIRS COMMITTEE MEETING

FEBRUARY 9, 1971 - . ) 9100 A.M. :
PRESENT: Jack Claiborn, Chairman Albert Johnson i i
Walter Little, Vice-Chairman ° Xurt Johnson :
George Brocke Max Kendell
Angus Condie Allan Larsen
Carroll Dean Harold Reid
Virgil Farner Wayne Tibbitts

Lester Hartvigsen

CUESTS: Mr. Keith Higginson, Director, Water Administration Dept.
5 Mr. Bob Fleenor, Assistant Director, Water Administration Dept.

Mr. Hugh Parks, Lewiston, Legislative .Adviser, State Grange

Meéeting was called to order by Chalrman Jack Claiborn, All
members were present,

~=> HB 83: IDAHO MANDATORY PERMIT ACT: Mr, Higginson said there has always

. a been some concern over this proposal by Eeople who feel it
would upset the stutus quo end disrupt the water rights,
Actually this leﬁiqlation would offer protection to existing
water rights. ere will ‘'be a full disclosure before a permit
is issued, and there will be records which they do not have now.
In Utah they have had a permit procedure since 1906 and. they
have excellent records. A permgt procedure has been’ on the
boovks: in Idaho but it has not been mandstory. Mr. Higginson
gave out a letter dated Pebruavy 10, 1970, regarding court
declsions and also a paper entitled, "Justification for
House Bill 83", .

MOTION: Mr, Little moved that this be held until the next meeting to
HB B83: give Members a’ chance to review literature from Mr, Higginsom.
Mr, Reid seconded.

AMENDED Mr. Condie moved that bill be sent back to desk with '"DO PASS"
MOTION: recomnendation. Mr. Deun seconded. Motion failed to pass.

VOTR WAS TAKEN ON ORIGINAL MOTION. MOTION CARRIED. Bill will
he held until Thursday meeting. .

HB 107: DEFINITION OF DOMESTIC PURPOSES: The Chairman felt perhaps
the bill should be amended to allow a permit for. livestock as
well as household use. Mr. Higginson suggested that this could
be accomplished by changing the '"and" to an "or" in sub-section
(d). It would therefore read as follows: 'Domestic purposes'
is water for household use or livestock . ., ."

MOTION: Mr, Little moved that HB 107 be amended by changlng the "and"
to Yor'", Mr. Al Johnson seconded. Motion carried, Bill
will be placed on GENERAL ORDERS FOR AMENDMENT. Mr. Condie
will sponsor,

RS 2398 PUBLIC LIVESTOCK MARKET BOARD ACT: Mr. Brocke moved that this be
MOTION: introduced., “Mr. Little seconded. Motion carried, i

RS 2399 POULTRY GRADING: Mr, Condie moved that we introduce RS 2399.
Mr, Farner seconded. Motion carried.
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PRESINT :

ABSENT:
GUESTS

RS 2586:

HB 141:

HB 891

SB 1032:

HB 83:
© MOTION:

AMENDED
MOTTON:

house™

AGRICULTURAL AFFAIRS COMMITTHE MEETING

VNHBRUARY 114 1971 9:00°KiMan ¢
Jack Claiborn, Chairman Albert Johnson
Walter Little, Vice-Chairman Kurt Johnson
Angus Condie Allan Larsen
Carroll Dean Harold Reid
Virgil Farner Wayne Tibbitts

Lester Hartvigsen
George Brocke Max Kendell

Mr. Bob llenderlider, Secretary, Idaho Cattlemen's Association
Mr. Tom Hovenden, Secretary, Idaho Cattle Feceder's Association

Meeting was called to order by the Chairman. Mr. Henderlider
appeared before the Comnittee to give his views on several
pieces of legislation.

BEEF COUNCIL LEGISLATION: Mr. Henderlider said there are
areas where they are missing the dimes for beef promotion
because of the loophole in the original sct., The only time
the collection is made is when there is a transfer of owner-
ship. In one ares they are actually selling cattle but are
shipping to themselves across the Stute line. Also there are
sovsra) large packing plants that are feeding cattle and are
roquired to have a brand inspection st time of slaughter, but
since no change of ownership is taking place, they are not
contributing to the Beef Council even though they are deriving
a good deal of the benefit from the promotion of beef, The
other correction in the bill is the time period for asking for
a refund. This has been changed from 30 days to 10 days.

I; is the same people who are asking for a refund time after
Ltime,

PUBLIC LIVESTOCK MARKHT BOARD: Mr, Henderlider said to make
it fair they feel a corporation should be treated the same as
an individual, This legislation does not require a hearing
unless someone requests one, They must submit am application
and financial statement. It gives the Board an opportunity

to have a hearing for a market change. There are 21 livestock
markets in the state.

BXBMPTING EMPLOYEES OF COMMODITY COMMISSIONS FROM PERSONNEL
COMMISSION: Mr. Honderlider said there is a real problem
trying to work with the Personnel Commission. They have been
opposed to the Commission from the beginning. Some of the 9
examinations are “downright ridiculeus". It would certainly
facilitate the work of the Commissions if they did not have to
hire through the Personncl Commissionm.

MBAT BILL: The Chairman asked someone to sponsor SB 1032,
My, Little wolunteered. Mr. Claiborn will make the motion to
sctopt the amendment. Mr. Little will second the motion and
explain the amendment.

PERMIT § LICENSE PROCEDURE:

Mr. Condie moved that this be sent to the desk with “DO PASS!
recommendation. Mr, Dean seconded.  Metion carried, Mr.
NDean will act as sponsor,

Mr. Little moved that the motion just passed be amended to
vead that the bill be sent back to the desk "WITHOUT RLCOM=~
MENDATION'', Mr. Farner soconded. MOTION WAS WITHUDRAWN
WITH CONSENT OF SECOND.
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Addendum B H.B. 369, 1986 IDAHO SESS. LAWS, CH. 313 (CODIFIED
AS AMENDED AT IDAHO CODE § 42-201(2)) AND ITS
LEGISLATIVE HISTORY

1986 Idaho Sess. Laws, ch. 313.

H.B. 369.

Amendments to H.B. 369.

Statement of Purpose and Fiscal Note (RS 11737C1).

Final Daily Data 1986 (H.B. 369).

Minutes, House Resources & Conservation Committee (Jan. 9, 1986).
Minutes, House Resources & Conservation Committee (Jan. 21, 1986).
Minutes, Senate Resources & Environment Committee (Mar. 12, 1986).
Minutes, Senate Resources & Environment Committee (Mar. 14, 1986).
Minutes, Senate Resources & Environment Committee (Mar. 17, 1986).
Third Reading and Letter of Intent — H. 369 (1986 House Journal, p. 51)
(Jan 27, 1986).

= 00 Ry B W B
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SECTION 1. Thac Chapter 18, Title 41, Idaho Code, be, and tpg

fixed by the court, and may
is bereby amended by the addition thereto of a WEW SECTION, to pg
same i

4t any time be extended or terminated by
tke court. Such per

iod with any extension

thereof shall nor exceed
7 = Code, and t& reaq fre—yezes; tdesohatag Y —a which-the-defend f3-—charged with
known and designated as Section 41-1841, Idaho Code, £ fatture-to-provide to~hiz—depend the msxioum period
follows: & for which the defendant might have boen imprisoned. T e
' _ i . = At any time during probation or suspenszion of sentence, the court
LS NOTICE b z . »
TIONS AND BLOCK NOWRENEWAI < : t :
Ql—lBﬁééQUimCK C?T‘;EZ“’L; insurer intending to implement block ggn- may 1ssue a warrant for violati
DIBECTOR RED.

8g any of the conditions
or suspencion of sentence and cavse th
Thereupon the court, after Summary hearing may revoke the probation
-+ and suspension of sentence and cause the sentence imposed to be exe=

cuted, Or may cause the defendant to be brought before it and may con—
tinue or revoke the probation, or may impose any sentesce which orig-
inally might have been imposed at the time of convietion,

of probacion

wZe ; ¢ defendant to be arrested.
1lati or block nomrenewals of insurance pelicies shall prowigy
cellations

i i intentions no later than one hun.
i itten notice of such int a an-
I:hed ::::::021‘2’;) days prior to such intended :cls:;:l]:.\i i::;:d::::u
d;el]_ ful{y set forth reasons for such action an e ”‘ o
Eia i i deem appr % ¥
i i that the director may - e v
:mn._sl mfﬂr::c:::.‘;ly with the requiremenr.s'of thx§ se:c;mh:ﬁu ,::n‘ :
st 1nsnrer'ola:ion of the provisions of this section an sll ;cn eeii.
sr_nutel?E;" cancellations or nonrenewals by the msur§;£|; w?:h v:;: B
o s i £ insurer to c
i t. The failure of any :
o v_ul:hnul::sef:;c this section shall not affect the contraet rights or\ ¥
requiremen k-
meege i the intended insurer action
nd of sixty (60) days» d c
l](.l)h Atdz::ecel approvedy unless prior thereto it has been ;fi;mr-_ 3
sha e s
i of the director. A
g apsiov:dc:xytczig;:ions or block nanrenewals for .ih: z:;;;:;g:;
£ (3') e::.icn and the enforcement of this code, shaLl Dte_ dakinedy
15 l::ua: of the following: cancellation ot nonreniwimm thz 1aé
i‘i‘se“ :ypeynr subject of insurance, or tbe withdrawa i
& -

i Idaho, . :
ness of lg:rl:::u;:ements of this section are not afwz;yzrsz:::lmw
t'un(:g the provisions of this code, or other laws o i ¥

- ) .
ici i ts. 3
o ?;gx:;:nald::::::me;; issue reasonable regulations to establiy
s - -
requirements for reporting required berein.

Approved April 3, 1985,

CHAPTER 312
(H.B. Na. 373)

AN AcT
RELATING TO CRIMINAL PUNISHMENT; AMENDING CHAPTER 1, TITLE 18, IDAHO
CODE, BY THE ADDITION OF A NEW SECTION 18-112a, 1pamo CODE, TO

FAOVIDE A FINE FOR FELONY STATUTES WHEN A FINE Is BOT SPECIFICALLY
PEOVIDED,

Be It Enacced by the Legislature of the State of Idzho:

SECTION 1. That Chapter 1, Title 18,
is hereby amended by the addition g
known and designared as Section 18-1124
> follous:

Idako Code, be, and the same
hereto of a ¥EW SECTION, to ba

+ Idaho Code, and to cead as
i 1986. :
Approved April 3,

13-112A. FINE AUTHORIZED. In addition o any other punishmanc
presccibed for felonies in specific statutes of the Idzho Code, the

court may also impose & fine of up to Fiva thousand doliars {55,000).
+ This section shall nor apply if the specific felony statuce provides
 for the izposition of a fine.

CHAPTER 311
(4.B. No. 374)

AN ACT ¥
TO PROVIDI
RELATING TO PROBATION; AMENDING sscno:&g;rz’zzéoimﬁo gggf‘,m £
MAY BE PLACED ON PRO )
SG:LATEE%NPERIOD OF TIME HE HMICHT HAVE BEEN THPRISONED

.- Approved April 3, 1986.

CHAPTER 313
daho: § ————— 3> (H.B. No. 369, As Awendeq in the Senate)
Be It Enacted by the Legislature of the State of Idaho: g
' same
ECTION 1. That Section 20-222, Idaho Code, be, and the
S .

AN ACT
hereby amended to read as follows:

WATER RIGHTS; AMENDING SECTION 42-108,

CEELATING TO ADMINTSTRATION OF
IDAHO CODE, TO PROVIDE THAT ANY

20-222. INDETERMINED OR FIXED PERICD OF TON OR SU
ETE R D PROBAT
= 5P

PERMANENT CHANGE IN PERIOD OR
iod of ’tpbnliﬂs e YATURE OF USE FOR 4 QUANTITY OF WATER GREATER THAN FIFTY CFS OR
OF SENTENCE ~-— REARREST AND Ravomggg. gﬁ:eggmi“te or m=ay FOR A STORAGE VOLUME GREATER THAN FIVE THOUSAND ACRE FEET SHALL
- be & ™’
suspension of sentence may
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receiving the benefit of the same and rransfer the same tvo orcher
lands, if the water rights of others aze nor injured by such change in
point of diversion, place of use, period of use, or mature of use,
provided; if che cight to the use of such water, or the use of the
diversion works or irrigatien systam is represented by shares of stock
in a corporation or if such works or system is owned and/or managed by
4o irrigation district, no change ia the point of diversion, place of
use, period of use, or natere of use of such wacer shall be made or
siloved without the consent of such corporation or irrigation dis-
:ric:,*—prnviéed.—txyi‘nz PeTmanent or temporary change in pericd or
vature of use in or out-of-srare for a quantity greater than fifey
(50} =fs or for a storage volume greater than five theusand  (5,000)
scre~feer shall require the approval of she Ingiclazurer—anﬁmn,_
except that any temporary change within the state of Idaho for a term
period of less than three (3) yearz may be approved by the director
without legislative approval.

Any person desiring to make such change of point of diversion,
place of use, peried of us¢, or nature of use of water shall males
application for change with the departaent of water ragourcas under
the provisions of section 42-222, Tdaho Code. After the effective dace
of this act, no person shall be authorized e ckange the pariod of use
or nature of uze, point of diversion or place of use of water unless
he bas First applied for and received approval of the department of
=aler resources under the provisions of sectien 42-222, Idaho Code.

REQUIRE THE APPROVAL QOF THE LEGISLATURE EXCEPT THAT ANY TEMPOHARY
CHANGE WITHIN THE STATE OF IDAHO FOR 4 PERIOD OF LESS _THANF TEREE
YEARS MAY BE APPROVED BY THE DIRECTOR OF THE DEPARTMENT 042;_:.41:-,;3
RESQURCES WITHOUT LEGISLATIVE nPgovu;Pi?ggg;gg A;gcg;gum ymzagif;
EGAL AP;
IDAHO CODE, TO PROHIBIT ILL TSE o7 mimic
204, IDAHO CODE, TO PROVI
WATERS; AMENDING SECTION 42-204, O ke
MENT OF WATER RES OR
SIONS BY THE DIRECTOR OF THE DEPARTI SouRcEs FOR
CATION OF THE WATER TC
COMPLETION OF WORKS AND APPLI L MewE-
ERMI TO DELETE ARCHALC AGE;
CIAL USE UNDER CERTAIN PERMITS AND i
AMEND TO PROVIDE A FEE FOR RECEIPT
ING SECTION 42-221, IDAHO CODE, E
OF ALL NOTICES OF APPLICATION WITHIN A DESIGNATED ma.;asagmlgc
SECTION 42-222, IDAHO CODE, TO PROVIDE NOTICE OF & Pxom ermn E
IN WATER USE, TO PROVIDE CONDITIONS 'igRD?l{.gg:FEiN g;ms RELA'rang
SES
STORED WATER FOR IRRIGATION PURPOSES, T e
A WATER RIGET AND TO
TO CHANGE OF NATURE OF USE OF Ve M
3 REPEALING SECTIONS Y
OF AN APPLICATION FOR AN EXTENSION; ] s
3, TITLE 42, IDAHO CODE, By
= IDAHO CODE; AMENDING CHAPTER 3,
g;;ﬁlnw OF A NEW SECTION 42-311, IDAggoggggé ;&:E iﬁgggfﬂr_ﬁ i
OF WATER R
DIRECTOR OF THE DEPARTMENT T o
ROVIDE GROUNDS FOR -
UE ORDERS PRIOR TO LICENSURE, TO Pl ;
;gspkovms THAT THE ORDER BE SERVED, TO ]1;1;3}/11'25?:2;1:1_:?12;:;& I;g 5
10 H
DE FOR JUDICIAL REVIEW AND "
?ﬂ}m 3, TITLE 42, IDAHO CODE, BY THE ADDITION OF Hgsglkggg;ug:
42-350, 42-351 AND 42-352, IDAHO CODE, TO PROVIDE T DIRECOR Oe
THE DEPARTMENT OF WATER RESOURCES THE Ag'rgggégli ;gﬂ IIH.E s
S, T
R LICENSURE, TO PROVIDE GROUNDS, :
:gl:}su TO PROVIDE FOR A HEARING, JUDICIAL REVIEW gamgﬁ;g: tg
ACTION IN DISTRICT COURT, TO DEFINE LICENSEE, T vk Ao
DIRECTOR OF THE DEPARTMENT OF WATER &zsag;:é: Anrgug:égm o_Je
USE OF y ’
ORDERS FOR ILLEGAL DIVERSION OR =5, T0 FIOVIOE GRSNRES
T THE ORDER BE SERVED, TO PRO x
?Eiggnmggg?w AND TO PROVIDE CIVIL PE;Y%IES; A:ENS;:G gfmcuw 2
DI 5 1
LE 42, IDAHO CODE, BY THE A _
:;:1%18: IDAHO CODE, TO CREATE THE WATER arcgio??ﬁmm_mos
ACCOUNT IN THE AGENCY ASSET FUND; AND AMENDING SE 0N d2-180%
IDAHO CODE, TO PROVIDE THAT THE DIRECTOR OF THE gt
WATER RESOURCES SHALL HAVE THE POWER AND DUTY TO SEEK

SECTION 2. That Section 42~201, Idaho Code, be, and the same is
hereby amended to read as follows:

42-201. WATER RIGHTS ACQUIRED UNDER CHAPTER — ILLEGAL APPLICA-
TI0N OF WATER. (1) ALl cights o divert and use the waters of this
state for beneficial Purposes shall hereafrar be acquired and con-
firmed under the provisions of this chapter and not othecrwise. And
afrer the passage of this ticle all the waters of this state shall be
controlled and adminiscered in the manner herein provided. Such appro-
priation shall be perfectod only by seans of the application, permit
and license procedure as provided in thig title; provided, however,
that in the gvent an appropriation has been commenced by diversion and
application to beneficial use prior to tho affective date of this act
it may be perfected under such method of appropriation.

(2) ¥o person sball use the ublic waters of the state of Idaho
@xcept in  accordance with the lavs cf the stare o Idaho. Ho person
_ shall divert any water from 2 natural wateccourse or apply water to

land withont haviag cbtained a valid water :ng to do =0, or apply it

Lo purzoses for vhich no valid Zater right exists.

ATTEMPTED VIOLATIONS REGARDING WATER LAW.

Be It Enacted by the Legislature of the State of Idaho:

5
SECTION 1. Thact Sectiom 42-108, Idaho Code, be, and cthe same
bhereby amended to read as follows:

SECTION 3. That Section 42-204, Idaho Code, be, and the same is

T I0D OF -
42~108. CHANGE IN POINT OF DIVERSION, PLACE OF USE, PER hereby amended to read as follows:

USE, OR NATURE OF USE ~- APPLICATION OF ACT. Th? person h:_’zt; :i:iﬂ::

] f water or owning any land to which water has b
e = : either by a decree of the court or under the pmvxs}nt o
apputten:x'l:ution and statutes of this state, may change the qurili'
ﬂ'le meions eriod of use, or nature of use, and/ot may volu:icn y!
:lt:;;::o:{xe Ese of such water in whole or in part on the land ¥l :

42-204. EXAMINATION — PERNIT -— COMMENCEMENT OF WORK —— EXTEN-
SIONS — APPEAL. On receipt of the application, which shall be of a
form prescribed by the depactment of warer Tesources, it shall ba the
duty ef thac department to make an indorsement theraon of the date of
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i 1 ication and ascertain if it setg
T receipt,hang sz:::::?:ai;l:oaggii the location, nature s.nd amount
e L Ed :se If upon such examinatiou the application is foung
of the propose hall.bg the duty of the department of  warer ruz:_u:cu
fefectire: lli ssame for cortection or to rcorrespond with tl‘n_! app icant
o ontans I: E eeded information or amendments. If the appilu::m;‘l iz
bt :he applicant or the department shall reguest nM),n?n,u‘
retueed To d thepapppl_icanc fails to return the c':ozrecte‘)i applicg~
11_1f°m2‘:1011 o ly tbe needed information vit]_nn thircy (30 d?ys, the
Pty sup:azd the record of said app].:.cal_:mn_ a.nd notify the
dEPal_'tmE-nt m;y ch action. If the corrected application is returneq ar
iy e suis supplied after thirty (30) days, such  corrected
e Z.nfofmngnll be treated in all respects as a new application, and
apphc?tl?n ° ; the right initiated shall be determined by the z_iate &
e TR R E office of the department, of che corrected appll:uieg
fece;s:éi;:a; ?nformatinn; provided, that upon tequezlf:,"z::rgfziu::::?
vl i the department x 3
s therii:;{oﬁhifd;;:?:;:taén whichp\:o return the gc;rc:uﬁ
mylg:::it.u:ncixsupply needed information. ALL applicarions which shaly’
3PP

isi i d wich che regulations of .
comply with the provisions of this chapter am :

the department of water resources s:ali.: ::ﬂt‘nizb::edt:: s:::,mn;g"t;r

il ek T-hﬂl: x‘::::“;;?“:;;lgga:iens, mzde‘i{: prupez.fam, ?:i_c&
Sepasbuens "-: appli:atiun of water ta a bEl:lEfl(-:).al uses pt‘dv? :.d
e L l:EiZnt may deny any such application, or may paru;‘
T e depart ermit for a lesser quantity of_nal:e.r_: than app! i
;Ppwveta;jyg;:anntppemit upon conditions as pravided in the preceding:
or, o

SECtZiL';:-approval of an application shall be indorsed thereon, and

i nt in che department uf_wal:ar Tesource

e ?mdiigxfl :gc;‘n;:g::ze:;all constitute a permit, ling .ut::'g;-
the apph:: 11 be returned to the applicant, and he sha 1 be :f tk
Fhereof ceres t thereof, to proceed with the cons:ruct;nn i
lzeggs::yrzsiltg for the diversion of such ?afer, a:idt;e:;e:cathe_
e r to 8 beneficial use b
req“;rzsprz:rizggiz tlI]: :'_’::Eindnrsement of approvi}oznwzzz :sgh::;;
ey 1 i ual coastrucki _appl
o o, ptys p . ot st o )
cation off‘,: € ‘Z,:) years from the date of such approval, ??t“:&,;:n
period le ive ta 2 less period than is named in .:Im app.is “in;'
by 8??11':3:10“[ shall give the date whem beneficial a?ptu“m h
e lﬂdﬂrse-me:e diverted by such works shall be made: S._\:t ¥ ik 1
;h;oz:a‘r;;: ;:te set for the completion OE the ipzr:s:;::1z2 e ‘p#_
3 L t shall forwar :

g U P??;z,m:?; :ipzizngdress of record of Fhe dat; t::rnt:
e by_ceﬂ'-;h; h said notice shall advise the ;apPh:ant [} R
i e e by 'zti an affidavit of comp].el.:xon or a.teq <
i ?f s‘f‘ ‘::me 2§ or before said datej Provided thar: ociediiis
A where the applicant is prevented from ?—n;l o

i ol c:?esfailure to obtain necessary comsent or fi i
his. vork: by ;:om the federal government be:ause_of.chehﬁudsﬂ
s ;?i::_‘i::gn for right of way or other matter within ©
app

E

ta_full Beneficial use under any permit involvin the con
4 ceservoir of mare than ten thousazd (10,000 acre feat
for the appro iation

N Pacity, =may be extended by

3 Brtmant of water resources upon application re

the directer if ¢ parmittec establishes that the permittes has cxer-
ftasonsble diligence and that 00d causs existz for the
—————-_._____5__“'——'&——;___________

~ L

tquested extension.

C. 313 '86 IDAHO SESSION Laws 767

of the United States, or by litigation of any nature which might bring
kig citle to saig vater in question, the department of wares resgurces
©pO0 proper shoving of the existence of any such condition, and being
cenvinced that said epplicant is procaeding diligently and ip Bood
faith, shall extend the time so that the amgunr of tims lost by such
delays shall he added to the time given in the original permit for
each and every aetion Fequired.

2. The time for completion of works and application of phe water
to full beneficial use under any permir involving the conRItraceticn-nf

TreservoiT-of-more-than ndred —HHB;GBN-—.:::-:—E:“
YO for—the—appropristion-ofomaterosges L ponnded=in—amat
TEIET VeI r—of than hend 4

£ - o ne-{2607:000 ) -gere-+ et—rcapne-
$£y50t—= diversion of more than twenty-five cthousand (25,000) acre
fest in one (1) irrigation searon for a project of an less than five
thousand (5,000) acres, may upen applicarien to the director of the
department of warer resources supported by a showing thar addiciongl
tide iz necded on account of the cims required for o
ing and cenatructing works of such large size, be extended by the
diractor of the department of wacer Tescurces for an additional period
of seven (7) Years, but not to excaed teelve (12) years in all from
che date of parmic: Provided, that ne sech extension shall be granted

sion (ineluding expenditures for the purchase of rights of vay and

property in  counection therewich) at least ope hundred thousand
dollars (5100,000).

3. The rime for ¢p letion of works snd ation of the wares

struction of
capacity or
unded in soeh Eeservoir gf

4. In connection with permits held by the United Srates, or the

dahs water resource board, whether dcquired as the original appli-

by assignment or othecvise, the divector of the depsrtment of
Tesources may extend the time for complecion of the works and
fplication of the water to full heneficigl use for such addicienal

Feried or perinds  of time as he may desm Recessary upon appiication
Ipporced by a showving thac such additicnal time is required by reason
: 'ﬂ§ the status of plans, asuthorizatien, Tonstruction fopd appropris-

008, construction, or any arrangesents wvhich gre found to be requi-
te to compietion of the construction of such works.

%5. In ail other cituations not governed by these provisions the
rtment may grant ome (1) extension of time, nor exceeding five (5)
are  beyond the date originally set for complation of works and
plication of the water te full bensficial yge, uUpon request for

xtansion received on or before the date set for completion, provided
L 200d canse appeacs thecefor,

any applicane feeling himself aggrieved by the indorsement made by
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is application may request

i ot - ::ce;i::::::c;: :2::r:a:ccpzéth scction A!;l?ﬂlk(3),
hearing hii:re ::e purpose of contesting the xndor:eman;ozi n:g seak
gdaﬁo'c:d:;v{:: pursuant to section 6?—170&5(5), Tdaho 5 any
é:::;‘;lcision of the director goilzzzif :2.i:::::n§;dc: ot g

rpyd bo{der o :ig::?;: z:::d berpafrer appropriating tvt?gy-EEV!
o e 03 G .Ppless per second must, within one (1) ycc: Tom the
i fen °fd it issues from the office of the :gp;,:,eng
s e pe::=nzn:a the excavation or construction of the
gt ?e’o“'c?:;ends to divert the water, gnd must prosecute fhn 3
works b? ?hlcglhea;d unincerruptedly to completion, unl:zs :eﬂpﬂflr;
?n:krréltiﬁethrZugh no fault of the holder of such permi ¥
:Eascesf over which he has no control.

plus  $5.00 for each additional c.f.s. Or part thereof or 100 acre

feet or part thereof over the first 100 c.f.g. or 10,000 acre

feec.

6. For a quantity grester than 500 c.f.s., or for a STorage

volume greater than 50,000 acre feet Settesvescanenina.. $3,225.00

plus §1.00 for each additional 1.0 c.f.x. or part thereof or 100

acre feet or part thercof over the first 500.0 c.f.s. or 50,000

acre feet.

B. For filiog application for
place, period, or nature of use of water ¢

the use of water under a vested right:
l. For a quantity of 0.2 c.f

+s. or less or for a storage volume
of 20 acre feet or less .....

for-to-duiy-—i7-2982y-novify-holders—of—pes g 53: ;ﬁ :;h:;pg:::;:n};“;x;:;u: of permic $20.00
jrece katiy-prior— v ’ o5 . . 1 1 L F L ‘eml LR -

ie !hc;::;;CE.a'::g—eESCetive-éu:e-of-t::Hzc:'of-—tht‘;gz::;:::“’ ofs D. For filing claim to use right under section 42243, Idaho Code
mIEs-ex: o8 TE-to-the-permit—hoid n .

s e~shati-be-by-mat K340 e o Erom =g D S LR P P s, """'f"""'“'""""""""
this—acts——Netio it-hotders-ghati-have-one~fil-yea s E. For filing a late claim ro gee a
eddress N *e3 of-this— id

= 232 meet—the-prav

right under section 42-243,
Idaho Code, where the date

e filed with the
lder of permi the prov

i ifi 11 +
f this section within the time or times specified shall ‘be
: i i t.
:x::Zd :o have abandoned all rights under his permi
e

department of warer

1. After June 30, 198
2. Afrer June 30,
F. For readvertisi

3, but not later than June 30, 1984..5100.00
1984, but not later than June 30, 1988..5200.00
ng application for permit, change, exchange, or
“exteasion to resume use e tesesreecntiannia. sressienens 520,00

G. For certification, each document .., Tedetsneccasiainas, $1.00
H. For making photo copies of office

records, maps and documents
¢ for public use ..., A Teasonable charge as determined by rhe depart-

2
TON 4. That Sectiom 42-221, Idaho Code, be, and the same is
SECT: - 2 :
hereby amended to read as follaws:

t of water resources
ARTMENT. The depattmeﬂ‘\ o
42-221. FEES OF DEP g 1311, cotistitate a Eend 66 pay-ic
ing fees which sha 2 =
i COllectdthicgzzi;wl %he publicatien of public nog;:eih:nf‘for_
?ar l?g'iiozsv:aquired’of the degar?ment_ln c?nnzizlz:rf‘
1nvesr;gaemits aod licenses as provided in this tnp appropriate the
“%°4Y Ror filing an application for a permit ik
- or
i £ this state: storage volel ‘ .
public u;;:rsan quantity of 0.2 c.f.s. or less or f?f_?__,...%. §30:00; “deternined by the department., A e e
£ 20 acre feet or less iy g Tl excoeding 1.0 . R, Por caceipt of all notices of application within a designated
;f For 1 qeacticy grester tha 0.2 c-f.s.ha: 20 acre feer but'n -3 8 ressonable annual charge as defermizod by The departaent.
‘f s. or for a storage volume greater (| . 565 ATT feos received by the depariment of water Tesources under ‘the
i sevssnsansaraneananne J 3 o e K
:xceeding 100 acre feet -.--..‘...6---f . Dot mot meceeding :uv-sxan? of this chaprer s?a}l be traosmitted
3. For a quantity greater ;han e aE;r.:éan 100 acre feet but Tor deposit in the water administration account.
& volume gre. 545
c.f.s., or for a storage “ssstsasesecanaassns
i 0 acre feet .e.csvsnssess or 100 ®
ex:eed;:gug,ggr each additional c.f.s. or 93;5 “‘Z??éu acre £
E::: $°t' pact Thereof Gver Ehe fzrzt 1Eosc‘b;z.noc exceadiog
i eater than 20.0 c.f.s. Fen
A.f For : qu;::iti z:ozage volume greater than 2,000 acre
c.f.s. T

I. For Filing request for extension of
i baneficial use on a warer
Tasks requiring in excess of
- computerized data provided for public age

time within whieh Lo
right permit ......., §15.00
one (1) bour research or for
-=++ A reasonabdle charge as

SECTION 5. That Section 42-

222, Tdaho Code,
7eby azmended tc read as follows:

be, and the same is

42-222. CHANGE IN POIST OF DIVERSION, PLACE oOF USE,

PERIOD oOF
i ges 3 3 OR MATURE OF USE OF WATER UNDER ESTABLI§EED RICHTS -- FORFETTURE
ing 10,000 acre fEEL cevevsecsnnnsnanas £ or 100 & AND EXTENSION - APPEALS. (1) any person, catitled to the use of water
e ex;gegsngor ;a:h additional c.f.s. or p r; :ber:i 2,000 T8 b Yhether Teépresented by license issued by the department of vater
?lu: ir ;art thereof over the first 20.0 ¢.f.s. fiTesources, by claimg ro water rights by reas H
eel
feet.

on of diversion and appli-

Stion to a beneficial use as filed under the provisions of thiy
PLeT, or by decree of the court, ho ghall desire to change the
8t of diversion, place of use, period of use or satere of use of

ce
.0 c.f.s. but not ex
it reater than 100 %o, 000
S'D Eur fas qu::C;az agsturage volume greater than 'SI.

‘ g sewsewesbemmenes
gget but nct’exceeding 50,000 acre feet
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i i licati
11 or part of the watsr, under the r;ght :h:tﬁx:;c':::nc;ﬁsz-.gm
- = ources for appro
to the department of water res ighed by the d?parx.:umlz ::& ,)ui:
s l?.n‘::n’?-zghr. licensed, claimed or decru\: wvhich is chang,
des:r":: chapges which are proposed, and :!_ud Tyt e
and t filing fee as in this chaptes provides. 7 e 2l
‘u:"’m?on‘i: ghall be the duty of the dxf;cm‘;’e.cmth i
oo ° ine same, obtaia 4
““; ‘:;og.;;esu::a f:::, and if otheruise egf:g:- to ecawse provide

on 42- s

::izce of the proposed cbange ea-h.g:?d:hsh; ~on m—ﬂeck‘far-%-m

st-~ciroziation

af-gen
conseentive-weeks =" D e hy gt E-eh fs-suckpapes;
rehia-the s y_Shece i a < seion—within—the-comnaty ia

hervise 7 eceion 43-203A, Idaho Code.

of-g
ot - (R : deor

lications ud (7 3
the same 24700k .:1l dvise Chat anyone® who desires to protest pros .
Such nocice shall a depart

ith © ment within
osed change shall file notice of proiests with zhe
P

. n
ten (10) days of the last date af publication Upor
i hall
protest it % i B b
ces LO '.ﬂv!lllgi 5 4
:;:::u:s::rshnu also advise the vatermaster of
such water
notify the dizector OF 2
cendation on the lp{tlca;t
hall oo 5
:"I::rt‘::s:::::: :-n:il he has received from such wate
m;ndar.ion thereof, w’.xi:h.actiun o
and considersd as othec avidence.
The director of the departmen
i d
11 the evidence an
:lunge in whole, oF i..ﬂ.pltt, or “rn
water rights ave injured theredy,
i &
enlargement in use of 2
blic interest 3s de 2
l:naldg:u:“ shall mot approve 2 ch:zms:; O
. ﬁicultml wse where guch change wou go
:::icultutal pase of tl;:";nc:é*:_r:a. Rt
X o n x : :
ey hefz-ehrehmgrr:--bsck—t

: ; the right to the vse of stored waLer for irrlh
0:

of the department of water Tesource

o enlargement iv _uig of ther™.

=res may be irrigaced if x‘x:c::::
£ approved app
hereby. A COPY 9% the B ke
ights are injured the ¥ Hndil ey :
water T 1 be returned to tha app);::; g v i “:“: .
£ such asther™
of wate

4 a
11 not be approve
4 change sha O pacuard satise &

ar change sha
? 4 upon receipt therecf ro make the ch: B b
s 1’h 11 be presumed TO have been_amen e
ng:t sh:nge In the event the director of €
ized cl .
::anutces determines that a prnpﬁeden e e .
ooy o se:t“m"he Sh: cert{fied mail, which decigion
i he applicant bY 5B

Wk BELE  Sedie i s hereafrer provided.

j to judieial review a r :
ve 5‘2‘;%2(2:11 tighl:s to the use of.vatzt acq\élfiir\em -
rhervise shall be lost and forfeited by 3 tal
othe

che receipt of any

i or of the depactment of -

Vo toe o & ::: d:;:“to conduct a hearisg:

i he district in vhich
chan 4 the watermaster shall

ts used of the praposed gE 3D gt
on, =ad the directoc of the G::z::::;:%g:f
it i action -
finally determine the odlagbe b

f the watermaster shall be received

5 hall examine
t of water resources Loy
i tion and sghall approve
st iuﬁ:::;:ionl, provided ao othes
the change does not :o::nsu;..uu :n—'
the criginal right, and the change c;;e' :xc:;;
. fined in gection 42-203, Idaho !

resourcas o investigate and conduct hearing thereon aa
chapter provided.
- shall find from the eovidence presected in
information awvailable
of water and vhere it appears tc the satisfaction of the
the departeent of water
impaired by granting an exteasion of time within which te
use of the watar
grant ope (1) extension of five (5) years within vhich to resume
use. In his approval cf the application for an exteasion of time under
this
set the date when the use of uater iz to be resumed. Sixty (&0) days
before such date
shall forward to the applicanc at bis address of record a notice by
certified mail setting forth the date on which the ese of water is to
be resumed and a form for reporting the resumption of the uze of
vater right.
thereon made oa or before the date set for resumption of

right shall revert to the scate and again be subject to appropriation,
29

%hg—d‘:fectar-:nl:i‘ﬂﬁﬁl’?"’"

ge-has-prev
o--ghe—orignel

=ent of water resources deterzines that a proposed extension of
. within which to resume use of 2 water right shall not be approved as
provided in this secction he shall deny same and forward notice of such

c. 313 '86 IDAHO SESSION LAWS 771

five (5) years to apply it to the beneficial use for which it was
appropriated and vhen any right to the ose of water shall be losc
through nonuse or forfeiture such rights to such water shall revert to
the state and be again subject to appropriatioz under this chapter.
Provided, further, that upon proper showing before the director of the
department of water resources of good and sufficient reason for noo-
spplicatica to beneficial use of such water for such tesm of five (5)
years, the director of the department of water resources is hereby
authorized o grant an extension of time extending the time for for-
feiture of title for monuse thereof, to such waters for a perind of
gor to exceed five (5) addicional years. Applicaticn for an extension
shall ba made before the ecd of the five (5) yesr period upen formn to
te furnished by the department of wvater resources and shall fully
describe the right on which an extension of time te resume the use ig
requested and the reasons for such nonuse and shall be accompanied by
the statutory fiiing fee. Upon the receipt of such applicarion it

shall be the duty of the director of the department of watar resources

to éxamine the same and to cause-notice-to-be-pubiished-—once—a--vesk

Far——rwo—£2ion, tea-mesks-in-a papmc-pusiishedeandi—of i

freatari tentn-che-couney-whers-the-=arer

= 3 b,
there—ra—such-z-papeci-otherwrze-n-=

ha been-——dzverted—3f
%ot P

ol bt s
within-—the—cernty provide notice of the application for an extension
in the same manner as applications under section 42-203A, Idsho Code.
The notice shall fully describe the right, the extension for =bich is
requestoed and the reason for such nopuse and shall scate that any
pecson desiring to object to the requested extension may submit s pro-
test to the director of the department of water resources within ten
(10) days of the last date of publication. Upon receipt of & protest
it shall be the duty of the director of the department of water
in this
The director of the department of vater resources
any hearing, or froam
to the department, the reasons for such nonuse
director of
regources that other vwigbts will noz be
resume the
and good cause appearing for such nonuse, he may
such

section the director of the department of water rescurces shall

the director of the dopartment of water resources

the
If the vse of the water bas zot been resumed and report

use such
provided in this section. In the evant the director of the deparc—
time
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i 3 i ision shall pe
i the applicant by certified ma:il, v_::x:h decis
::Z;:Ztt:a judicial review as heren::::iﬁga:;ezsélves ey i
ersons 3 £y &
. A"‘y perslt:n cl:r rgmcn: of water :esos\rces‘ in asg:‘u‘ xv%‘:e,
iyt cl?\:a:?:n to change the point of :;?:;“ n".gh: 5:.
rejecting an o:gga;ure-af use of water u:_:de_z an ?sgnmz“'“u i o
penedlgi :i':u for an extension nE':iu within :hxe Bl f s
- rovided in this section, may, if W:su.uu: St
o Bt ;’l: thereon, seck judicial n-r:g;:ﬁp:”d e
: hf‘;;;:%ﬁ)c e Sy S cigtiese) -‘o section 42-17014(3),
e n i ursuant = t -
2 t & hearing p . £ e
b ‘”é;;m: ?:Z :;:u::rpese of contesting the .;cho:foft;::: d;rec:::
— o ici i £ the Final order
j 1 review o y i
;nflmy se::ej‘l::;:.ig :ursuant to section 42-17014(4), Idaho
ollowing

6. That Sections 42-240 and 42-311, Idaho Code, be, ang
SECTION -
the same are hereby repealed.

nd the same
N 7. That Chapter 3, Title 42, Idaho Cﬁgﬁ’ :;z’:r;ou, o be
SEGTIO -d d by the addition thereto of a Code, and to read as
ts hgtebydam:“signazed as Section 42-311, Idaho Code,
known an e

follows:

—— PERMITTEE
— GROUNDS —- HEARING

ELLATION OF PERMIT ter resources
NEQZ_DH%J..) (I:?mt:he director of the department of wa

DEFIL . -

. - i t any time after -
5 le ipformation AL =
i sis of availab tee has wilfully
finds, om ch:d :; prior to license, that che permit
i su
permit 1s is

and intentionally failed to comply with any of the conditions in the
>4 t bd f the ¢

resources may -
i then the director of the department of water
permit,

i the departsent’
i )] order to show cause before the duecc:;e::iu sets chich
issue (:. ancqr's designee on or before a date
or the irec o

e not than fro of service, why.
b b less thircy (30) days m the date r
sha

1 said permit and
hould nat  cance! B &
s e department s Ssice order directing
:heldlrec"::;: :it:‘: sub?ect to 3PP‘°Frlat1?nfturuib)a::iviries alleged
declare i the activity - $

. e and desist ” and desis
the Pe'rmlt?:fz:?o:e:; the conditions of the permit. A cease
to be in vi

order i ir | L orthwi viden
tf th or may pre
d liance with the permi
ma; direct comp h

i i compliance with the
time schedule to bring the permittee into comp
for a ti ¥
conditions of the permit.

desist shall-
der to cease and

to show cause or or

(2) any order

: £ law tha
s d of conclusions o
. £ findings of fact an irector of thi
e tia s z;i;::;n:n: legal basis for the order of the dire
provide a

urces. shall serve
depaztmant ufdfiat:ioiezz the department of water resources
(3) The dire

forthwith, in accordance with the ru Eor service of a summous and.-
a les
ith, T

ivi tified copy o‘

1 in the Idaho rules of civil procedure, a cer
complaint 1 u ‘ ’ s
ermittee. ) } e e y
gl on':‘;:epshall have a right to an adm;.ms:raprov“ed :

(A)thThgegzzl:r:ent and to judicial review, all a:

before the e i
SeCTey et Idﬁho rigg:;e " as used in this :tuptet..1 In:;:i::mu

term per 3 A

i (5)511:2:5501-5 or assigns of the person to wh
heirs, >

-

C. 313 'gg

SECTION 8. T
is bareby azended
and  designated as
to read as follows

Any order

contain g statemest of findings of face and of conclusions of law that
provide a Factugl and

fortheich, in accorda
complaint in  phe 1d,
any such erder gn the

(&) The licensee
bafore cthe 4

the dirgctor issued the ordar
filed witnip forty-cwo (42)

%0 show cause by the 4i

SI:CCE!SO?!, or

42-350. REVOCATION oF
(1)

(3) The dirceror of

Cpariment and o Judicial
section 4241701&, Idaho Code.

(5) If the director of the
irsued an order to show
b= cense, the licensee @xy,
© service of the order,

6) The term "licensee,"”
Beies,

lzsued 3 wacer right 1i

IDAHO SESSION Laws 773

issued a water right permit.

At Chapter 3, Title 42, ldaho Code, ‘be, and the zame
by the addirion thereto of NEw SECTIONS

e s tO be knowm
Sections 42-350, 42-351 an3 42-552, Idaho Code, and

CENSE — CROUNDS - HEARING ~- LIcsNsse
of the departmons of water resourcey

nformation ar any time afrer 2

ionally failed ro compiy wi
the diceccor of the department of
befora the dirpe-

or the diregter's desigace on or before a dare
therein see, which shall be nes
date of service, shy the di
said licenge and declars th

less chay thirty (30) d2ys  from the

ould not revake
® Later subjacet te appropeiation; or (b) an

and  desisg the activicy op
itions of che 1i-

£o  show cause or order ta cease and desist ghall

logal Bagis for the order of the diracror of the
the department o
oce with the rules §
2ho rules of civil p
licensee.

shall have a Tight to an

£ vater Tesources shall gecve
Or gervice of 4 summons  and
Tocedura, o certified copy of

administrative hearing
Teview, all g provided in

departmant of water
cavse vhy the director should no
rom the date of
notify the directoe in writing of the intent of
Ve the right to an Administrative bearing before
i district courr for a
The complainc shall name
UTCeS as a defendant and
i of diversion or
icense is located, or in the county whera

to show cause. The complaint shall pe
days of the date of

service of the order
Tector.

a3 used in this chaptor, includes the

assigns of the person te whom the department
cense.,
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42-351. ILLEGAL DIVERSION OR USE OF WATER —

1€ the director O d o
O!}DERS- ud)ie basiz of available information, :.ha
f'mal‘zm\: from a natural satercourse or i'n‘mh: ™=
“?th::ue haviog obtained 2 walid “:Ki:;: el
wil 2
i with the con
water not mvcanfam-ﬂu
en the director <
:l:ésr directing the person L2 :nu:c.
ties sileged To b2 in violaticm of :pp
cater rwight. A cease and @tus
applicabie Lav and with any C'I“:;iun
schedule to bring the pexson S a i
faw end with any exiscing water cight.
order to cease ? ik
£i dsi)s “:? fact and of conclusions uioia:i e
1“;:;. ':ui: for the order or thE direc
2
tﬂﬁwl‘ﬁ&.- . e
3) The director of the X
!(w?s:h in accerdance with :}fe‘ru‘::cedure,
t‘nr:l 4““0 che Idaho rules of civil p i
::f;p :;:h order on the Person the

ord

licable law

deparcment of water

i bjact of
on who is the sul t .
nt to an administrat ive hearing
a1l as provided

et .
(4) The pers
shall bhave & Tigab
and to judicial revied,
Code- )
o
ENALTIES. (1) Aay pecsea ¥
352, CIVIL P T! i
’:2’“6 desist order issued ur.d:r:hnzs ¥
pers the same has been served on tha ?:d
at_'r.g; panalty 10F to excead On& nune_;;
é:ﬂouins garvice of the ceasc and desi
diversion or use aih:ne:h:c::::;d
ources shall have £ bz
:‘::p:?;:u distriet court E2 impose, 355
enalties. X .
* (2) AL civil pemaltie
ment ©f water resources Ui
state water rights enforcemen
Idaho Code.

¢t sccount establis

17
SECT:“ A ,&itiun thereto
same is herel
knowa and

follows?

designaced as Sec!

42-1778. WATER RIGHTS ENFORCEMENT :C:g:m’i
forecement account ijs hereby creale
enfor
t fund. .
aSsE(z) All moneys in the wa;e:
set zside, appropriate 2
director of the dep

rights

reserved,
mey be directed by the

of the department

order may dire
ring water right oF may ¢
s into compliance w3

and desist shall centain &

v service of a summons and
ject eof the cease and desist

the cea

in section 42-17014A,

on shall be
asllars (§100) Eor each da

The directo
ty to file

s collected by_tbe direct®
der this sectisf sha!

Title 42, Ldabho Code, bes

by ananded by T2 i?on 42-1778, Idaho Code,

enforcement

nd made avai
artment o

C. 313 '8¢

CEASE AND DESIST
of water resources
a person is divert=

d water soUTce
do se or is applying
walid water righr,

rovide a time
ith applicable

statement of
provide a fact_un‘l and
departmant of water

cegources shall serve

a cercified copy of

se and desist ordec
fore the departmeat
e Idako

wilfully violates any
ritie 42, Idaho Code,
subjest to
jn which the illega
an action _che:
and recover said civill

r of the d\_ayartf
11 be deposiced in the
hed by seccion 42-

o be &
of a MEW SECTION, ‘a s
je, and to read ARELE

. (1) The water

stablished ip the &ge8

account

1atle until axpend
£ water ¥esO

ed

C. 313 '86 IDAHO SESSION LAWS 775

in carrying out a water rights enforcement program.

SECTION 10. That Section 42-1805, Idaho Code, be, and the same is
hereby amended to read as follows:

42-1805. ADDITIONAL DUTIES. In addizion to cther duties pra=
seribed by law, the director of the department of water resources
shall have the following powers and duties:

(1) To represent the state in all matters psrtaining to inter—
state and internaticnal water rights affecting Idaho water resocurces}
and to cooperate with all agencies, now existing or hereafter to be
formad, within the state or within other jurisdictions, in matters
affecting the development of the water resources of this state.

(2) To prepare a prosent and continuing inventory of cthe water
resources of this state, ascertain means and methods of conserving and
augmenting these and datermine as accurately as possible the most
effective means by which these water resources may be applied for the
benefit of the people of this state.

(3) To conduct surveys, tests, investigacions, research, exami-
nations, stodies, and estimates of cost relating to availability of
unappropriated water, effective use of existiag supply, consecvation,
storage, distribution and use of wazer.

(4} To prepare and compile information apd data obtaineé and to
sake the samc availabie to interested individuals or agencies.

(5) To cooperate with and coordinate activities with the adminis-
crator of the division ¢f envirensental protection of the department
of healch and velfare as such activities relate to che Zunccions of
either or both departments concerning wazer quality. Such coopecation
and coordination shall specifically require that:

{a) The director meet at least quarterly vith the administracor

and his staff rto discuss water quality programs. A copy of the

minutes of such meeting shall be transmitted to the gowammor.

(b) The director tramsmit to the administrator, reports and

information prepared by him pectainiog to water quality programs,

and proposed rules and regulations pertaining to water quality
Programs.
(e} The director ghall make available to the administrator and

the administrator shall make available to the diréctor all notices
of bearings relating to the promulgation of rules and regulacions
relating to water guality, waste discharge peraits, and stream
channel alteration, as such directly affect water quality, and
notices of any other hearings and meetings which relste to wvater
quality.
(6) To perform administrative duties and such other functions as
the board may from time to time assign to the director to enable the

! board to carry out its powers and duties.

(7) After notice, to suspend the issuance or further action on
permits  or applications as necessacy to protect existing vested water

_ Tights or to ensure compliance with the provisions of chaptes 2, title

42, Idaho Code, or to prevent viclstion of minimum flow provisions of
the state water plan.
(8) To promulgate,

adept, modify, repeal and enforce rules and
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LEGISLATURE OF THE STATE OF IDAHO

Forty-eighth Legislature Second Regular Scssion — 1986

. IN THE HOUSE OF REPRESENTATIVES
HOUSE BILL NO. 369
BY RESOURCES AND CONSERVATION COMMITTEE

AN ACT
1 RELATING TO ADMINISTRATION OF WATER RIGHTS; AMENDING SECTION 42-108, IDAHO
2 CODE, TO PROVIDE THAT ANY PERMANENT CHANGE IN PERIOD OR NATURE OF USE FOR
3 A QUANTITY OF WATER GREATER THAN FIFTY CFS OR FOR A STORAGE VOLUME GREATER
4 THAN FIVE THOUSAND ACRE FEET SHALL REQUIRE THE APPROVAL OF THE LEGISLATURE
5 EXCEPT THAT ANY TEMPORARY CHANGE WITHIN THE STATE OF IDAHO FOR A PERIOD OF
6 LESS THAN THREE YEARS MAY BE APPROVED BY THE DIRECTOR OF THE DEPARTMENT OF
7 WATER RESOURCES WITHOUT LEGISLATIVE APPROVAL; AMENDING SECTION 42-201,
8 IDAHO CODE, TO PROHIBIT ILLEGAL APPLICATION AND USE OF PUBLIC WATERS;
9 AMENDING SECTION 42-204, IDAHO CODE, TO PROVIDE FOR EXTENSIONS BY THE
10 DIRECTOR OF THE DEPARTMENT OF WATER RESQURCES FOR COMPLETION OF WORKS AND
11 APPLICATION OF THE WATER TO FULL BENEFICIAL USE UNDER CERTAIN PERMITS AND
12 TO DELETE ARCHAIC LANGUAGE; AMENDING SECTION 42-221, IDAHO CODE, TO PRO-
13 VIDE A FEE FOR RECEIPT OF ALL NOTICES OF APPLICATION WITHIN A DESIGNATED
14 AREA; AMENDING SECTION 42-222, IDAHO CODE, TO PROVIDE NOTICE OF A PROPOSED
15 CHANGE 1IN WATER USE, TO PROVIDE CONDITIONS FOR TRANSFER OF THE RIGHT TO
16 STORED WATER FOR IRRIGATION PURPOSES, TO DELETE LANGUAGE RELATING T0
17 CHANGE OF NATURE OF USE OF A WATER RIGHT AND TO PROVIDE NOTICE OF AN
18 APPLICATION FOR AN EXTENSION; REPEALING SECTIONS 42-240 AND 42-311, IDAHO
19 CODE; AMENDING CHAPTER 3, TITLE 42, IDAHO CODE, BY THE ADDITION OF A NEW
20 SECTION 42-311, IDAHO CODE, TO PROVIDE THE DIRECTOR OF THE DEPARTMENT OF

21 WATER RESOURCES THE AUTHORITY TO ISSUE ORDERS PRIOR TO LICENSURE, TO PRO-
22 VIDE GROUNDS FOR THE ORDER, TO PROVIDE THAT THE ORDER BE SERVED, TO PRO-
23 VIDE FOR A HEARING, TO PROVIDE FOR JUDICIAL REVIEW AND TO DEFINE PERMIT-
24 TEE; AMENDING CHAPTER 3, TITLE 42, IDAHO CODE, BY THE ADDITION OF NEW SEC-
25 TIONS 42-350, 42-351 AND 42-352, IDAHO CODE, TO PROVIDE THE DIRECTOR OF
26 THE DEPARTMENT OF WATER RESQURCES THE AUTHORITY TO ISSUE ORDERS AFTER
27 LICENSURE, TO PROVIDE GROUNDS, TO PROVIDE THAT THE ORDER BE SERVED, TO
28 PROVIDE FOR A HEARING AND JUDICIAL REVIEW, TO DEFINE LICENSEE, TO PROVIDE
29 THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES AUTHORITY TO ISSUE
30 ORDERS FOR ILLEGAL DIVERSION OR USE OF WATER, TO PROVIDE GROUNDS, TO PRO-
31 VIDE THAT THE ORDER BE SERVED, TO PROVIDE FOR A HEARING AND JUDICIAL
32 REVIEW AND TO PROVIDE CIVIL PENALTIESj; AMENDING CHAPTER 17, TITLE 42,
33 IDAHO CODE, BY THE ADDITION OF A NEW SECTION 42-1778, IDAHO CODE, TO
34 CREATE THE WATER RIGHTS ENFORCEMENT ACCOUNT IN THE AGENCY ASSET FUND; AND
35 AMENDING SECTION 42-1805, IDAHO CODE, TO PROVIDE THAT THE DIRECTOR OF THE
36 DEPARTMENT OF WATER RESOURCES SHALL HAVE THE POWER AND DUTY TO SEEK AN
37 INJUNCTION OR RESTRAINING ORDER PERTAINING TO CERTAIN VIOLATIONS OR
38 ATTEMPTED VIOLATIONS REGARDING WATER LAW.

39 Be It Enacted by the Legislature of the State of Idaho:

40 SECTION 1. That Section 42-108, Idaho Code, be, and the same is hereby
41 amended to read as follows!
. 42 42-108., CHANGE IN POINT OF DIVERSION, PLACE OF USE, PERIOD OF USE, OR !

43 NATURE OF USE -- APPLICATION OF ACT. The person entitled to the use of water
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or owning any land to which water has been made appurtenant either by a decree
of the court or under the provisions of the constitution and statutes of this .
state, may change the point of diversion, period of use, or na?ure of use,
and/or may voluntarily abandon the use of such water in whole or in part on
the 1land which is receiving the benefit of the same and tranafer the same to
other lands, if the water rights of others are not injured by such change in
point of diversion, place of use, period of use, or nature of use, provided;
if the right to the use of such water, or the use of the diversion works aor
irrigation system is represented by shares of stock in a corporation or if
10 such works or system is owned and/or managed by an irrigation district, no
11 change in the point of diversion, place of use, period of use, or nature of
12 use of such water shall be made or allowed without the consent of such corpo-
13 ration or irrigation district}--providedy—-any. Any permanent or temporary
14 change in period or nature of use in or out-of-state for a quantity greater
15 than fifty (50) cfs or for a storage volume greater than five thousand (5,000)
16 acre-feet shall require the approval of the legislatures-Any-iease, except
17 that any temporary change within the state of Idaho for a term period of less
18 than three (3) years may be approved by the director without legislative

18 approval.

VOO WN

20 Any person desiring to make such change of point of diversion, place of
21 use, period of use, or nature of use of water shall make application for
22 change with the department of water resources under the provisions of section
23 42-222, Idaho Code. After the effective date of this act, no person shall be
24 authorized to change the period of use or nature of use, point of diversion or
25 place of use of water unless he has first applied for and received approval of

26 the department of water resources under the provisions of section 42-222,
27 Idaho Code. &

28 SECTION 2. That Section 42-201, Idaho Code, be, and the same is hereby
29 amended to read as follows:
30 42-201. WATER RIGHTS ACQUIRED UNDER CHAPTER -- ILLEGAL APPLICATION OF
31 WATER., (1) All rights to divert and use the waters of this state for benefi-
32 cial purposes shall hereafter be acquired and confirmed under the provisions
33 of this chapter and not otherwise. And after the passage of this title all the
34 waters of this state ghall be controlled and administered in the manner herein
35 provided. Such appropriation shall be perfected only by means of the applica-
36 tion, permit and license procedure as provided in this title; provided, how-
37 ever, that in the event an appropriation has been commenced by diversion and
38 application to beneficial use prior to the effective date of this act it may
39 be perfected under such method of appropriation.
40 (2) No person shall use the public waters of the state of Idaho except in
41 accordance with the laws of the state of Idaho. No person ghall divert any
42 water from a natural watercourse or apply water to land without having
43 obtained a valid water right to do so, or apply it to purposes for which no
44 valid water right exists.
45 SECTION 3. That Section 42-204, Idaho Code, be, and the same is hereby
46 amended to read as follows:
47 42-204. FEXAMINATION -- PERMIT -- COMMENCEMENT OF WORK -- EXTENSIONS --
48 APPEAL. On receipt of the application, which shall be of a form prescribed by .
49 the department of water resources, it shall be the duty of that department to
50 make an indorsement thereon of the date of its receipt, and to examine said
51 application and ascertain if it sets forth all the facts necessary to show the
e —
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1 location, nature and amount of the proposed use. If upon such examination the
6 2 application is found defective, it shall be the duty of the department of
3 water regources to return the same for correction or to correspond with the
4 appllcant to obtain the needed information or amendments. If the application
5 is returned to the applicant or the department shall request additional
6 information and the applicant fails to return the corrected application or to
7 supply the needed information within thirty (30) days, the department may void
8 the record of said application and notify the appllcant of such action. If the
9 corrected application is returned or the information is supplied after thirty
10 (30) days, such corrected application shall be treated in all respects as a
11 new application, and the priority of the right initiated shall be determined
12 by the date of receipt, in the office of the department, of the corrected
13 application or additional informationj provided, that upon request, and good
14 cause appearing therefor, the director of the department of water resources
15 may grant an extension of time within which to return the corrected applica-
16 tion or supply needed information. All applications which shall comply with
17 the provisions of this chapter and with the regulations of the department of
18 water resources shall be numbered in such manner as will aid in their iden-
19 tification, and it shall be the duty of the department to approve all applica-
20 tions, made in proper form, which contemplate the application of water to a
21 beneficial use! provided, that the department may deny any such application,
22 or may partially approve and grant permit for a lesser quantity of water than
23 applied for, or may grant permit upon conditions as provided in the preceding
24 section.
25 The approval of an application shall be indorsed thereon, and a record
26 made of such indorsement in the department of water resources. The applica-
. 27 tion so indorsed shall constitute a permit, and a copy thereof shall be
28 returned to the applicant, and he shall be authorized, on receipt thereof, to
29 proceed with the construction of the necessary works for the diversion of such
30 water, and to take all steps required to apply the water to a beneficial use
31 and perfect the proposed appropriation. In its indorsement of approval on any
32 application the department shall require that actual construction work and
33 application of the water to full beneficial use shall be complete within a
34 period of five (5) years from the date of such approval, but may limit the
35 application to a less period than is named in the application, and euch
36 indoreement shall give the date when beneficial application of the water to be
37 diverted by such works shall be made. Sixty (60) days before the date aet for
38 the completion of the appropriation of water under any permit, the department
39 shall forward a notice to the applicant by certified mail at his address of
40 record of the date for such completion, which said notice shall advise the
41 applicant of the necessity of submitting an affidavit of completion or a
42 request for an extengion of time on or before said date; Provided that:
43 1. In cases where the applicant is prevented from proceeding with his
44 work by his failure to obtain necessary consent or final approval or rejection
45 from the federal government because of the pendency of an application for
46 right of way or other matter within the jurisdiction of the United States, or
47 by litigation of any nature which might bring his title to said water in ques-
48 tion, the department of water resources upon proper showing of the existence
49 of any such cond1t1on, and being convinced that said applicant is proceeding
50 diligently and in good faith, shall extend the time so that the amount of time
51 lost by such delays shall be added to the time given in the original permit
52 for each and every action required.
. 53 2. The time for completion of works and application of the water to full
54 beneficial use under any permit involving the constructien-of-z-reservoire-of

55 more-than-two-hundred-theusand-€2005;000}-acre-feet-capacity~or-for-the--appro~
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1 priation——of--water—to-be-impounded-in-such-reserveir-of-more-than-two-hundred
2 thousand-¢2007088)-acre—feet-capactty;-or-a diversion of more than twenty-five .
3 thousand (25,000) acre feet in one (1) irrigation season for a project of no
4 less than five thousand (5,000) acres, may upon application to the director of
5 the department of water resources supported by a showing that additional time
6 is needed on account of the time required for organizing, financing and con-
7 structing works of such large size, be extended by the director of the depart-
8 ment of water resources for an additional period of seven (7) years, but not
9 to exceed twelve (12) years in all from the date of permit: Provided, that no
10 such extension shall be granted unless the applicant for such extension shall
11 show that there has been actually expended toward the construction of said
12 reservoir--or diversion (including expenditures for the purchase of righta of
13 way and property in connection therewith) at Lleast one hundred thousand
14  dollars ($100,000).
15 3. The time for completion of works and application of the water to full
16 beneficial use under any permit involving the construction of a reservoir of
17 more than ten thousand (10,000) acre feet capacity or for the appropriation of
18 water to be impounded in such reservoir of more than ten thousand (10,000)
19 acre feet capacity, may be extended by the director of the department of water
20 regources upon application to the director if the permittee establishes that
21 the permittee has exercised reasonable diligence and that good cause exists
22 for the requested extension.
23 4. In connection with permits held by the United States, or the Idaho
24 water resource board, whether acquired as the original applicant, by assign-
25 ment or otherwise, the director of the department of water resources may
26 extend the time for completion of the works and application of the water to
27 full beneficial use for such additional period or periods of time as he may .
28 deem necessary upon application supported by a showing that such additional
29 time ia required by reason of the status of plans, authorization, construction
30 fund appropriations, construction, or any arrangements which are found to be
31 requisite to completion of the construction of such works.
32 45. In all other situations not governed by these provisions the depart-
33 ment may grant one (1) extension of time, not exceeding five (5) years beyond
34 the date originally set for completion of works and application of the water
35 to full beneficial use, upon request for extension received on or before the
36 date set for completion, provided good cause appears therefor.
37 Any applicant feeling himself aggrieved by the indorsement made by the
38 department of water resources upon his 'application may request a hearing
39 before the director in accordance with section 42-1701A(3), Idaho Code, for
40 the purpose of contesting the indorsement and may seek judicial review pur-

41 suant to section 42-1701A(4), Idaho Code, of any final decision of the direc-
42 tar following the hearing.

43 Every holder of a permit which shall be issued under the terms and condi-
4h tions of an application filed hereafter appropriating twenty-five (25) cubic
45 feet or less per second must, within one (1) year from the date upon which
46 said permit issues from the office of the department of water resources, com=
47 mence the excavation or construction of the works by which he intends to
48 divert the water, and must prosecute the work diligently and uninterruptedly
49 to completion, unless temporarily interrupted through no fault of the holder
50 of such permit by circumstances, over which he has nc control. ,
51 fhe--director--shatt;--prier--to--Juty--1;-1982;-nottfy-hotders-of-permrts
52 extating-on-the-effective-date-of-the-act--ef--the--provisions-—of--this--acts .
53 Notice-~shati-—be--by-mait-to-the-permit~hotderls-tast-known-addresss—Extsting
54 permit-hoiders-ahaii-have-one—f*)-year-from—the-date-of—maékéng--ee——meee--the
55 provistens-of-thts-sections
e ——
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. The ?oldef -of any permit who shall fail to comply with the provisions of
this section within the time or times specified shall be deemed to have aban-

N =

3 doned all rights under his permit.
4 SECTION 4. That Section 42-221, Idaho Code, be, and the same is hereby
5 amended to read as follows:

6 42-221, FEES OF DEPARTMENT. The department of water resources shall col-
7 lect the following fees which shall constitute a fund to pay for legal adver-
8 tising, the publication of public notices and for investigations required of

9 the department in connection with the issuance of permits and licenses as pro-
10 vided in this chapter:
11 A, For filing an application for a permit to appropriate the public
12 waters of this state:
13 1. Por a quantity of 0.2 c.f.s. or less or for a storage volume of 20
14 acre feet Or 1€B8 sseveccsessecssscssasccssssnssssssssscscsnscnsses $30.00
15 2, For a quantity greater than 0.2 c.f.s. but not exceeding 1.0 c.f.s. or
16 for a storage volume greater than 20 acre feet but not exceeding 100 acre
17 FEEL seveveovesessssvcrecrecanssssscsssscesssasasssssaccsascssnsess 345,00
18 3. For a quantity greater than 1.0 c.f.s. but not exceeding 20 c.f.s., or
19 for a storage volume greater than 100 acre feet but not exceeding 2,000
20 ACYE T@EL cuvisnvssmsssensrssssnssrssnnsansasssnssssadrsssssnansese 345,00
21 plus $20.00 for each additional c.f.s. or part thereof or 100 acre feet or
22 part thereof over the first 1.0 c.f.s. or 100 acre feet.
23 4, For a quantity greater than 20.0 c.f.s. but not exceeding 100 c.f.s.
24 or for a storage volume greater than 2,000 acre feet but not exceeding
. 25 10,000 acre £eet caas s e ans sun e sisin s aisie wis's siins aiwie aieisis wiain sssn srwe o0 942500
26 plus $10.00 for each additional c.f.s. or part thereof or 100 acre feet or
27 part thereof over the first 20.0 c.f.s. or 2,000 acre feet.
28 5. For a quantity greater than 100.0 c.f.s. but not exceeding 500.0
29 c.f.a., or for a storage volume greater than 10,000 acre feet but not
30 exceeding 50,000 acre feet .veosveicavecescsnasnnssssancancscasrss $1,225,00
31 plus §$5.00 for each additional c.f.s. or part thereof or 100 acre feet or
32 part thereof over the first 100 c.f.s. or 10,000 acre feet.
33 6. For a quantity greater than 500 c.f.s., or for a storage volume
34 greater than 50,000 acre feet seeeesssncsssosscnscsvaccnanssnsse $3,225.00
35 plus $1.00 for each additional 1.0 c.f.s. or part thereof or 100 acre feet
36 or part thereof over the first 500.0 c.f.s. or 50,000 acre feet.
37 B. For filing application for change of point of diversion, place,
38 period, or nature of use of water of established rights; for--exchange--of
39 water4 or for an extension of time within which to resume the use of water
40 under a vested right:
41 l. For a quantity of 0.2 c.f.s. or less or for a storage volume of 20
42 aCre Feet OF L1885 seeescentnssascoscssssascnssosarsascssnsasansvesnse $30.00
43 2. For all other aMOUNLE e..evecensesnsoscssasanasssssscnassscesss $30.00
44 C. For filing application for amendment of permit +uesesssssesassss $20.00
45 D. For filing claim to use right under section 42-243, Idaho Code $30.00
46 E. For filing a Llate claim to use a right under gection 42-243, Idaho
47 Code, where the date filed with the department of water resources, oOr if
48 mailed to the department of water resources the postmark is:
49 1. After June 30, 1983, but not later than June 30, 1984..........$100.00
50 2. After June 30, 1984, but not later than June 30, 1988..........$200.00
. 51 F. For readvertising application for permit, change, exchange, or exten-
52 510N LO resume UBE sasssssssssssosssasasassscasannssosrasnaansassasnass $20,00
53 G. For certification, each document +..esssocecrsovssciasaosanessas $1.00
H369
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1 H. For making photo copies of office records, maps and documents for
2 public use .... A reasonable charge as determined by the department. .
3 I, For filing request for extension of time within which to submit proof
4 of beneficial use on a water right Permit .seseeesesssscecasccsssesssese $15.00
5 J. For tasks requiring in excess of one (1) hour research or for com-
6 puterized data provided for public use .... A reasonable charge as determined
7 by the department.
8 K. For receipt of all notices of application within a designated area, a
9 reasonable annual charge as determined by the department.
10 All fees received by the department of water resources under the provi-
11 sions of this chapter shall be transmitted to the state treasurer for deposit
12 in the water administration account.
13 SECTION 5. That Section 42-222, Idaho Code, be, and the same is hereby
14 amended to read as follows:
15 42~222, CHANGE IN POINT OF DIVERSION, PLACE OF USE, PERIOD OF USE, OR

16 NATURE OF USE OF WATER UNDER ESTABLISHED RIGHTS -- FORFEITURE AND EXTENSION --
17 APPEALS. (1) Any person, entitled to the use of water whether represented by

18 license issued by the department of water resources, by claims to water rights
19 by reason of diversion and application to a beneficial use as filed under the
20 provisions of this chapter, or by decree of the court, who shall desire to
21 change the point of diversion, place of use, period of use or nature of use of
22 all or part of the water, under the right shall first make application to the
23 department of water resources for approval of such change. Such application

24 shall be upon forms furnished by the department and shall describe the right
25 licensed, claimed or decreed which is to be changed and the changes which are .
26 proposed, and shall be accompanied by the statutory filing fee as in cthis
27 chapter provided. Upon receipt of such application it shall be the duty of the

28 director of the department of water resources to examine same, obtain any con-
29 sent required by section 42-108, Idaho Code, and if otherwise proper to cause
30 provide notice of the proposed change to-be-pubiished-once-a-week-for-two—-¢2}
31 consecutive--weeks—~in-a-newspaper—pubtrshed-and-of-generat-circutatton-within
32 the-county-where-the-water—is-divertedy-itf-there-is-such-papery-otherwise-in-a
33 newspaper-of-generat-circatatton-within-the--county in the same manner as
34 applications under section 42-203A, Idaho Code. Such notice shall advise that
35 anyone who desires to protest the proposed change shall file notice of
36 protests with the department within ten (10) days of the last date of publi-
37 cation. Upon the receipt of any protest it shall be the duty of the director
38 of the department of water resources to investigate the same and to conduct a
39 hearing thereon. He shall also advise the watermaster of the district in which
40 such water is used of the proposed change and the watermaster shall notify the
41 director of the department of water resources of his recommendation on the
42 application, and the director of the department of water resources shall not
43 finally determine the action on the application for change until he has
44 received from such watermaster his recommendation thereof, which action of the
45 watermaster shall be received and considered as other evidence.

46 The director of the department of water resources shall examine all the
47 evidence and available information and shall approve the change in whole, or
48 in part, or upon conditions, provided no other water rights are injured
49 thereby, the change does not constitute an enlargement in use of the original
50 right, and the change is in the local public interest as defined in section
51 42-203, Idaho Code} except the director shall not approve a change in the .
52 nature of use from agricultural use where such change would significantly
53 affect the agricultural base of the lacal aresa. Fhe-dtrector-shati-net-approve
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p 1 such-a-change-in-nature-of-use-of-a-water-right-if--ag--change--has--previounsiy
‘ 2 been-atiowed-except-where-the-change-ts-back-to-the-originat-uses The transfer
3 of the right to the use of stored water for irrigation purposes shall not con-
4 stitute an enlargement in use of the original right even though more acres may
5 be irrigated, if no other water rights are injured thereby. A copy of the
6 approved application for change shall be returned to the applicant and he
7 shall be authorized upon receipt thereof to make the change and the original
8 water right shall be presumed to have been amended by reason of such author-
9 ized change. In the event the director of the department of water resources
10 determines that a proposed change shall not be approved as provided in this
11 section, he shall deny the sgame and forward notice of such action to the
12 applicant by certified mail, which decision shall be subject to judicial
13 review as hereafter provided. .
14 (2) All rights to the use of water acquired under this chapter or other-
15 wise shall be lost and forfeited by a failure for the term of five (5) years
16 to apply it to the beneficial use for which it was appropriated and when any
17 right to the use of water shall be lost through nonuse or forfeiture such
18 rights to such water shall revert to the state and be again subject to appro-
19 priation under this chapter. Provided, further, that upon proper showing
20 before the director of the department of water resources of good and suffi-
21 cient reason for nonapplication to beneficial use of such water for such term
22 of five (5) years, the director of the department of water resources is hereby
23 authorized to grant an extension of time extending the time for forfeiture of
24 title for nonuse thereof, to such waters for a period of not to exceed five
25 (5) additional years. Application for an extension shall be made before the
26 end of the five (5) year period upon forms to be furnished by the department
. 27 of water resources and shall fully describe the right on which an extension of
28 time to resume the use is requested and the reasons for such nonuse and shall
29 be accompanied by the statutory filing fee. Upon the receipt of such applica-
30 tion it shall be the duty of the director of the department of water resources
31 to examine the same and to cmuse-notice-to-be-pubtished-once-a-week-for-two
32 {2)-consecutive-weeks-in-a-newspaper--pubtished--and--of--generat--cireutatzron
33 within--the-county-where-the-water-has-been-dtverted-if-there-ts-such-a-paper;
34 otherwise-in-a-newspaper-of-generat--circutatton--within—-the--county provide
35 notice of the application for an extension in the same manner as applications
36 under section 42-203A, Idaho Code. The notice shall fully describe the right,
37 the extension for which is requested and the reason for such nonugse and shall
38 state that any person desiring to object to the requested extension may submit
39 a protest to the director of the department of water resources within ten (10)
40 days of the last date of publication. Upon receipt of a protest it shall be
41 the duty of the director of the department of water resources to investigate
42 and conduct hearing thereon as in this chapter provided. The director of the
43 department of water resources shall find from the evidence presented in any
44 hearing, or from information available to the department, the reasons for such
45 nonuse of water and where it appears to the satisfaction of the d?recfor of
46 the department of water resources that other rights will not be impaired by
47 granting an extension of time within which to resume the use of the water and
48 good cause appearing for such nonuse, he may grant one (1) extension of five
49 (5) years within which to resume such use. In his approval of the application
50 for an extension of time under this section the director of the department of
51 water resources shall set the date when the use of water is to be resumed.

52 Sixty (60) days before such date the director of the department of water

. 53 resourced shall forward to the applicant at his address of record a nol:.ice by
54 certified mail setting forth the date on which the use of water is to he

55 resumed and a form for reporting the resumption of the use of the water right.
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1 If the use of the water has not been resumed and report thereon made on or
2 before the date set for resumption of use such right shall revert to the state .
3 and again be sgubject to appropriation, as provided in this section. In the

4 event the director of the department of water resources determines that a pro-

5 posed extension of time within which to resume use of a water right shall not

6 be approved as provided in this section he shall deny same and forward notice

7 of such action to the applicant by certified mail, which decision shall be

8 subject to judicial review as hereafter provided.

9 (3) Any person or persons feeling themselves aggrieved by the determi-
10 nation of the department of water resources in approving or rejecting an
11 application to change the point of diversion, place, period of use or nature
12 of use of water under an established right or an application for an extension
13 of time within which to resume the use of water as provided in this section,
14 may, if a protest was filed and a hearing held thereon, seek judicial review
15 pursuant to section 42-1701A(4), Idaho Code. If no protest was filed and no
16 hearing held, the applicant may request & hearing pursuant to section
17 42-1701A(3), Idaho Code, for the purpose of contesting the action of the
18 director and may seek judicial review of the final order of the director

19 following the hearing pursuant to section 42-1701A(4), Idaho Code.

20 SECTION 6. That Sections 42-240 and 42-311, Idaho Code, be, and the same
21 are hereby repealed.

22 SECTION 7. That Chapter 3, Title 42, Idaho Code, be, and the same is
23 hereby amended by the addition thereto of a NEW SECTION, to be known and
24 designated as Section 42-311, Idaho Code, and to read as follows:

25 42-311. CANCELLATION OF PERMIT -~ GROUNDS -- HEARING -- PERMITTEE .
26 DEFINED, (1) If the director of the department of water resources finds, on
27 the basis of available information at any time after a permit 1is iesued but
28 prior to license, that the permittee has wilfully and intentionally failed to
29 comply with any of the conditions in the permit, then the director of the
30 department of water resources may issue (a) an order to show cause before the
31 director of the department or the director's designee on or before a date
32 therein set, which shall be not less than thirty (30) days from the date of
33 service, why the director of the department should not cancel said permit and
34 declare the water subject to appropriation; or (b) an order directing the per-
35 mittee to cease and desist the activity or activities alleged to be in viola-
36 tion of the conditions of the permit. A cease and desist order may direct
37 compliance with the permit forthwith or may provide for a time schedule to
38 bring the permittee into compliance with the conditions of the permit.

39 (2) Any order to show cause or order to cease and desist shall contain a
40 statement of findings of fact and of conclusions of law that provide a factual
41 and legal basis for the order of the director of the department of water
42 resources.,

43 (3) The director of the department of water resources shall serve forth-
44 - with, in accordance with the rules for service of a summons and complaint in
45 the Idaho rules of civil procedure, a certified copy of any such order on the
46 permittee. .

47 (4) The permittee shall have a right to an administrative hearing before
48 the department and to judicial review, all as provided in section 42-17014,

49 Idaho Code. )
50 (5) The term "permittee,” as used in this chapter, includes the heirs, .
51 successors, or assigns of the person to whom the department imsued 4 water

52 right permit.
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1 SECTION 8. That Chapter 3, Title 42, Idaho Code, be, and the same is
2 hereby amended by the addition thereto of NEW SECTIONS, to be known and desig-
3 nated as Sections 42-350, 42-351 and 42-352, Idaho Code, and to read as fol-
4 lows:

5 42-350. REVOCATION OF LICENSE -- GROUNDS -~ HEARING -- LICENSEE DEFINED.
6 (1) If the director of the department of water resources finds, on the basis
2 of available information at any time after a license is issued, that the
8 licensee has ceased to put the water to a beneficial use for a period of five
9 (5)  continuous years or that the licensee has wilfully and intentionally
10 failed to comply with any of the conditions in the license, then the director
11 of the department of water resources may issue (a) an order to show cause
12 before the director of the department or the director's designee on or before
13 a date therein set, which shall be not less than thirty (30) days from the
14 date of service, why the director of the department should not revoke said 1i-
15 cense and declare the water subject to appropriation; or (b) an order direct—
16 ing the licensee to cease and desist the activity or activities alleged to be
17 in violation of the conditions of the license. A cease and desist order may
18 direct compliance with the license forthwith or may provide for a time sched-
19 ule to bring the licensee into compliance with the conditions of the license.
20 (2) Any order to show cause or order to cease and desist shall contain a
21 statement of findings of fact and of conclusions of law that provide a factual
22 and legal basis for the order of the director of the department of water
23 resources.
24 (3) The director of the department of water resources shall serve forth-
25 with, in accordance with the rules for service of a summons and complaint in
. 26 the Idaho rules of civil procedure, a certified copy of any such order on the
27 licensee.
28 (4) The licensee shall have a right to an administrative hearing before
29 the department and to judicial veview, all as provided in sectiom 42~17014,
30 Idaho Code.
31 (5) The term "licensee," as used in this chapter, includes the heirs,

32 successors, or assigns of the person to whom the department issued a water
33 right license.

34 42-351. ILLEGAL DIVERSION OR USE OF WATER -- CEASE AND DESIST ORDERS. (1)
35 If the director of the department of water resources finds, on the basis of
36 available information, that a person is diverting water from a natural water-
37 courge or from a ground water gource without having obtained a wvalid water
38 right to do 8o or is applying water not in conformance with the conditions of
39 a valid water right, then the director of the department of water resources
40 may issue an order directing the person to cease and desist the activity or
41 activities alleged to be in violation of applicable law or of any existing
42 water right. A cease and desist order may direct compliance with applicable
43 law and with any existing water right or may provide a time schedule to bring
44 the person's actions into compliance with applicable law and with any existing
45 water right.
46 (2) Any order to cease and desist shall contain a statement of findings
47 of fact and of conclusions of law that provide a factual and legal basis for
48 the order or the director of the department of water resources.
49 (3) The director of the department of water resources shall serve forth-
50 with, in accordance with the rules for service of a summons and complaint in
. 51 the Idaha rules of civil procedure, a certified copy of any such order on the
52 person the subject of the cease and desist order.
H369
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1 (4) The person who is the subject of the cease and desist order shall
2 have a right to an administrative hearing before the department and to judi- ‘
3 cial review, all as provided in section 42-1701A, Idaho Code.

4 42-352. CIVIL PENALTIES. (1) Any person who wilfully viclates any cease
5 and desist order issued under chapter 3, title 42, Idaho Code, after the same
6 has been served on that person shall be subject to a civil penalty not to
7 exceed one hundred dollars ($100) for each day following service of the cease
8 and desist order in which the illegal diversion or uge of water occure. The
9 director of the department of water resources shall have the authority to file

10 an action in the appropriate district court to impose, assess and recover said
11 civil penalties.

12 (2) All civil penalties collected by the director of the department of
13 water resources under this section shall be deposited in the state water

14 rights enforcement account established by section 42-1778, Idaho Code.

15 SECTION 9. That Chapter 17, Title 42, Idaho Code, be, and the same is
16 hereby amended by the addition thereto of a NEW SECTION, to be known and
17 designated as Section 42-1778, Idaho Code, and to read as follows:

18 42-1778. WATER RIGHTS ENFORCEMENT ACCOUNT. (1) The water rights enforce-
19 ment account is hereby created and established in the agency asset fund,

20 (2) All moneys in the water rights enforcement account are reserved, set
21 agide, appropriated and made available until expended as may be directed by
22 the director of the department of water resources in carrying out a water
23 rights enforcement program.

24 SEGCTION 10. That Section 42-1805, Idaho Code, be, and the same is hereby .
25 amended to read as follows:

26 42-1805. ADDITIONAL DUTIES. In addition to other duties prescribed by
27 law, the director of the department of water resources shall have the follow-
28 ing powera and duties:

29 (1) To represent the state in all matters pertaining to interstate and
30 international water rights affecting Idaho water resourcesj and to cooperate
31 with all agencies, now existing or hereafter to be formed, within the state or
32 within other jurisdictions, in matters affectinpg the development of the water
33 resources of this state.

34 (2) To prepare a present and continuing inventory of the water resources
35 of this state, ascertain means and methods of conserving and augmenting these
36 and determine as accurately as possible the most effective means by which
37 these water resources may be applied for the benefit of the people of this
38 state.

39 (3) To conduct surveys, tests, investigations, research, examinations,
40 studies, and estimates of cost relating to availability of unappropriated
41 water, effective use of existing supply, conservation, storage, distribution
42 and use of water.

43 (4) To prepare and compile information and data obtained and to make the
44 same available to interested individuals or agencies.

45 (5) To cooperate with and coordinate activities with the administrator of
46 the division of environmental protection of the department of health and wel-
47 fare as such activities relate to the functions of either or both departments
48 concerning water quality. Such cooperation and coordination shall specifically .
49 require thatt ,
50 {a) The director meet at least quarterly with the administrator and his
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1 staff to discuss water quality programs. A copy of the minutes of such
' 2 meeting shall be transmitted to the governor.

3 (b) The director transmit to the administrator, reports and information
4 prepared by him pertaining to water quality programs, and proposed rules
5 and regulations pertaining to water quality programs.

6 (c) The director shall make available to the administrator and the admin-
T istrator shall make available to the director all notices of hearings
8 relating to the promulgation of rules and regulations relating to water
9 quality, waste discharge permits, and stream channel alteration, as such {
10 directly affect water quality, and notices of any other hearings and meet-
11 ings which relate to water quality. :
12 (6) To perform administrative duties and such other functions as the
13 board may from time to time assign to the director to enable the board to
14 carry out its powers and duties.

15 (7) After notice, to suspend the issuance or further action on permits or
16 applications as necessary Lo protect existing vested water rights or to ensure
17 compliance with the provisions of chapter 2, title 42, Idaho Code, or to pre-
18 vent violation of minimum flow provisions of the state water plan.

19 (8) To promulgate, adopt, modify, repeal and enforce rules and regula-
20 tions implementing or effectuating the powers and duties of the department,
21 (9) To seek a preliminary or permanent injunction, or both, or a tempo-
22 rary restraining order restraining any person from violating or attempting to
23 violate (a) those provisions of law relating to all aspects of the appropria-
24 tion of water, distribution of water, headgates and measuring devices; or (b)
25 the administrative or judicial orders entered in accordance with the provi-
26 sions of law.
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LEGISLATURE OF THE STATE OF IDAHO

Porty-eighth Legislature Second Regular Session — 1986

IN THE SENATE
SENATE AMENDMENTS TO H.B. NO. 369

1 AMENDMENTS TO SECTION 8

2 On page 9 of the printed bill, following line 30, inserts

3 "(5) If the director of the department of water resources has issued an
4 order to show cause why the director should not revoke a license, the licensee
5 may, within twenty-one (21) days from the date of service of the order, notify
6 the director in writing of the intent of the licensee to waive the right to an
7 administrative hearing before the department and to file a complaint in the
8 district court for a determination of the validity of the license. The com-
9 plaint shall name the director of the department of water resources as a
10 defendant and shall be filed either in the county where the point of diversion
11 or the place of use under the license is located, or in the county where the
12 director issued the order to show cause. The complaint shall be filed within
13 forty-two (42) days of the date of service of the order to show cause by the
14 director.",

15 On page 9 of the printed bill, in line 31, delete: "(5)" and insert:
16 "(6)".

. 17 CORRECTION TO TITLE

18 On page 1 of the printed bill, in line 28, delete: "AND JUDICIAL REVIEW"

19 and insert: ", JUDICIAL REVIEW OR RIGHT OF ACTION IN DISTRICT COURT".
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STATEMENT OF PURPOSE

( RS 11737C1

Anlends Title 42, Idaho Code, in several instances providing for better

administration, more consideration of permittee making application for

yatér rights, provides for legislative overview. allows for the Dire;tot .;u> ‘

.pf-:he:Départment,;6Iﬁ;fmit.teﬁporar§ change in tﬁe perlod of use fof g
less than three §ears. Provides for an extension of time by the Director
‘to an aﬂplicant for the development of a reservoir site and the completinn' 5.
of the work thereof if the applicant has exhibited reasonable deligence

in the development of the project."

Provides the Department may make a reasonable charge for Notice of Applica-
tion to be presented to interested parties. It stipulates that the transfer
(: of a storage right for irrigation does not constitute an enlargement of

that original right.

Provides for the can;ellation of a permit and for hearings for those individuals .
who are affected. Allows the Department to issue Cease and Desiat orders and
provides for civil penalities. Sets up a water right enforcement account to

be used by the Directér for administration.

FISCAL NOTE

No fiscal impact.

STATEMENT OF PURPOSE/FISCAL NOTE H Zifn 9
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(o)

MINUTES

RESQURCES AND CONSERVATION COMMITTEE

January 9, 1986

PIME;  L:40 pom.
PLACE: Room 412 - Statehouse

Chﬁirman Chatburn, Representatives Edwards, Bateman, Crozler,  Duffin,
Echohawk, Hansen, Hawkins, Jones, Linford, lLittle, Stanger, Stolcheff

Stucki, Sutton and Wood

PRESENT:

EXCUSEb: Representatives Haagenson and A, Johnson
ABSENT: Representatives Brackett and Winchester

GCUESTS: Mr. Kenneth Dunn, Director , Department of Water Rescurces and Mr.
Dick Gardner, Department of Finanecial YManagement,

Chairman Chatburn called the meeting to order.

MOTION: Representative Stucki moved and Representative Sutton geconded that the
Minutes of January 7, 1986, be approved.

MOTION CARRIED.

> AMENDS TITLE A2, IDAHD COUE, 1N SEVERAL INSTANCES PROVIDIRG FOR BETTER
ADHINISTRATION, MORE CONSIDERATION OF PERMITTEE MAKING APPLICATION FOR
WATER RIGHTS, PROVIDES FOR LEGISLATIVE OVERVIEW, ALLOWS FOR THE DIRECTOR
OF THE DEPARTMENT TO PERMIT TEMPORARY CHAWGE TH THE PERIOD OF USE FOR
LESS THAN THREE YEARS. PROVIDES FOR AN EXTHNSION OF TIME BY THE DIRECTOR
TO AN _APPLICANT FOR THE DEVELOPMENT OF A RESERVOIR SITE AND THE COMPLETION
OF TIE WORK THEREOF IF THE APPLICANT HIAS EXHIBITED REASONABLE DELIGENCE
IN THE DEVELOFMENT OF THE PROJECT,

PROVIDES THE DEPARTMENT MAY MAKE A REASONABLE CHARGE FOR.NOTICE OF APPLICA-
TION TO BE PRESENTED TQ INTERESTED PARTIES. IT STIPULATES THAT THE TRANSFER
OF A STORAGE RIGHT FOR IRRIGATION DOES NOT CONSTITUTE AN ENLARCEMERT OF
THAT ORIGINAL RIGHT.

PROVIDES FOR THE CANCELLATION OF A PERMIT AND FOR HEARINGS FOR THOSE
INDIVIDUALS WHO ARE AFFECTED, ALLOWS THE DEPARTMENT TO ISSUE CEASE AND
DESIST ORDERS AND PROVIDES FOR CIVIL, PENALITIES. SETS UP A WATER RIGHT
ENFORCEMENT ACCOUNT TGO BE USED BY THE DIRECTOR FOR ADMINISTRATION,

Chairman Chatburn reminded the Committee that the lepislation before them
does not change the law as it currently stands relative to water marketing,
rather it speaks specifically to administrative procedures,

Mr. Dunn and Mr. Gardner were introduced and asked to answer questioms
posed by the Committee prior to printing and circulation of the legislatiom.
Discussion and clarification on the amendatory matter included:

Section 1

42-108. CHANGE IN POINT OF DIVERSYON, PLACE OF USE, PERIOD OF USE,
WATURE OF USE -- APPLICATION OF ACT.

The authority given to the Department Director to isaue temporary permits
for a period of less than three years without legislative approval. Mz,
Dunn explained that extensions to the three year period will be nllowed
but are not beneficial to the user.

fection 2.

42-201. WATER RIGHTS ACQUIRED UNDER CHAPTER -- TLLEGAL APPLICATION OF
WATER, Mr. Stucki questioned the Chapter number being referred to in

this title. Mr. Little referred to the Code Book for clarification of
sald title and reported to the Committee that the Code reads and is printed
exactly as above, It is the Cheirman's opinion that the word “this" is
implied between the worde "under" and "chapter",
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Section 2 ~ Item 2.

The present law states that users must have a permit to appropriate water
but it doesn't say it is agalnst the law to appropriate water without the
permit, This leglelation makes it clear that no person shall divert watax

without having a permit to do so,

The constitutionally of cthis language wag quegtioned by Representativeg
Little but Mr. Dunn explained to the Committes that the State Supreme
Court has upheld the appropriation document as,constitutional.

Section 3
42-204. EXAMINATION -~ PERMIT -- COMMENCEMENT OF WORK —— EXTENSIONS —-
APPEAL, - Ttem 3.

Allows for a person constructing a reservoir of more than 10,000 acre feet
capacity, more time for completion of works. The old statute allows for
20,000 acre feet.

Section 3 - Item 5.
Strikes archale language,

Section 4

42-221. FEES OF DEPARTMENT. Item K.

Allows the Director authorization to set fees annually to recover costs
of notification of application within a designated area.

Secton 5

42-222. CHANGE IN POINT OF DIVERSION, PLACE OF USE, PERIOD OF USE, OR NATURE
OF USE OF WATER UNDER ESTABLISHED RIGHTS <- FORFRITURE AND EXTENSION --APPEALS.
Provides for consistancy of language to comply with Section 42-2034, Idaho
Code. .

Section 7

42-311. CANGELLATION OF PERMIT -- GHOUNDS —— HEARING -~ PERMITTEE DEFINED,
Mr. Dunn explained that this section provides for the method of cancellation
of pexrmit based on specifie grounds and describes the procedure the Director
must follow, It provides the method of removing from the filea permits that
people have not developed and gives the Director the authority to have people
comply with the conditions set forth im the permit. .

Section 8

42-350, REVOCATION OF LICENSE ~- GROUNDS -~ HEARING -~ LICENSEE DEFINED,
Sets the procedure the Director will fellow to revoke a license that has not
been used. In response to Mrs. Wood's questions regarding leased water, Mr.
Dunn responded that leased water constitutes a use. This leglslation does
not apply to owners who are leasing their watar rights.

Mr. Sutton asked the difference between a "permit" and a "license™, Mr,
Dunn explained that a permit is issued by the Directer to develop the water
and a 1license is the confirmation that the watex was put to use.

At this point of the presentatidn, Mrs. Stanger brought up water rights
within an irrigation district and Mr. Dunn explained that these rights are
classified as irrigation district rights and operate withim a different set

of circumstances than everyome else in the State. Irtigation districts
deseribe gpecific boundaries and for the right to use the water on a speclfied
number of acres within the district. Most irrigation districts have contracts
with the Federal Govermment for storage and those contracte place a lien on
that specific plece of property and, therefore, all parties within said
boundary are charged, Mr. Dunn said there ie a procedure under law which allows
property ovmers to petition out of a district but it is expensive and time
consuming and that some districts cooperate but that many do not,

Section @
42-351. ILLEGAL DIVERSION OR USE OF WATER —- CEASE AND DESIST ORDERS.

Allows the Director the responsibility to stop any person from diverting
water without haviag obtained a valid water right,
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Section 9
42-1778. WATER RIGHTS ENFORCEMENT ACCOUNT.
Allows the Director to seek an injunction or temporary restraining order

~ngainat persons violating the law, Mr., Linford asked about tha timing

of such injunction or restraining order. Mr. Dumn explained 1llegal
diversion and the fact that people found doing so are informed -of its
11legality and that most file for water rights. In order to continue to
operate for the ssason they must purchase storage water from the District.
If they refuse to cooperate, the pump will be shut off, Full cooperation '
has always been reached with the Dapartment according to Mr. Dumn, 1

At this point of the ptaéantation. there being no further questions or
discusaion, the Chairmen asked for s motion on tha legislation before the
Committee,

Representative Stuecki moved and Representative Edwards seconded that |
RS 11737C1 be introduced. |

MOTION CARRIED.

The meeting was adjourned at 2:20 p.m.

o

VARD CHATBURH airman

%}»d«/’

Linda Hildeman, Secretary
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PRESENT:

EXCUSED:

GUESTS:

MOTION:

RS 12018:

MOTION:

RS 12020

MOTION:

SUBSTITUTE
MOTION:

(\*\DLwE)

MINUTER

RESOURCES AND CONSERVATION COMMITTEE

January 21, 1986

2 p.p.

Roow 412 - Statehouse

Chairman Chatburn, Representatives Bateman, Brackett, Duffin, Echohawk,
Edwards, Haagenson, Hansen, Hawkins, A. Johnson, Jomes, Linford, Little,
Stanger, Stofcheff,” Stucki, Winchester, Wood.

Representative Crozler and Sutton.

Mr. Kenneth Dunu, Director, Department of Water Resources, Mr. Dick Gardmer,
Department of Financial Management, and Mr, Sherl Champan, Executive Director,
Idaho Water Users Association, Inc,

Chairman Chatburn called the meeting to order,

Representative Stucki moved and Representative Stanger seconded that the
Minutes of January 17, be approved.

TO_EXPEDITE CONSIDERATION OF WATER RIGHT FILINGS DY CLARIPYING THE LOCATLON

AND NATURE OF WATER CONSIDERED AS TRUST WATER SUBJECT TO THE PUBLIC INTEREST
REVIEW CRITERYA AND BY LIMITING THE REVIEW OF UNDEVELOPED EXISTING PERMITS
TO THE PUBLIC INTEREST CRITERIA FOR THOSE PERMITS SEERING TO DEVELOP TRUST
WATER. )

Mr. Dunn explained to the Committee that this legislation will change the
language that was adopped last year as far as the Swan Falls agreoment to

wake clear exactly whot the Logisloture intended, It also allows the

Director to review only those outstanding undeveloped permite that are going

to appropriate trust water, Mr, Jonmes nsked for the definicion of trust water
and Mr. Dunn replied it was that water which becomes available for appropristion
as a vesult of an apy t reached bet the State and o utility that has

o water right to make avallable for appropriation,

Mr. Hawkins moved and Mr. Jones seconded that RS 12018 be introduced.
MOTION CARRIED,

TO _EXPEDITE WATER RIGHT LICENSING. WOLDERS OF EXISTING PERMITS TO APPROPRIATE

WATER WOULD BE REQUIRED TO SUBMIT TO THE DEPARTMENT OF WATER RESOURCES THE
INFORMATION NECESSARY FOR CONFIRMING THE DEVELOPMENT ACCOMPLISHED UNDER THE

PERMIT TO ALLOW A LICEMSE TO BE ISSUED. ENGINEERS AND GROLOGISTS QUALIFIED

10 MAKE THE FIELD EXAMINATIONS WOULD BE CERTIFIED BY TAE DEPARTHERT. A BACK-
LOG_EXISTS OF FIELD EXAMINATIONS FOR PERMITS UPON WHICH PROOF OF BEHEFICIAL
USE HAS BEEN SUBMITIED. THIS REPRESENTS A FOUR YEAR DELAY IN ISSUTNG LICENSES.

Mr, Dunn told the Committee that this legislatien will provide that field
examinations for a water right would be done by a consultant hired by the
owner of the permit. Currently the State does the exams and has a backlog

of approxiwately 4,000, Mr. Dunn's Department is able to complete hetween

600 to 700 per year. Exemptions ave made in the legislation for single-
fowily, domestic and wtock watering permits and the State will continue to

do the swall exams. Individuals qualified to complate exams would be certified
by tha Department and registered in the State,

Representative Winchester moved and Mrs, Wood secanded that RS 12020 be returnmed
to sponsor.

Representative Johnson moved and Mr. Hansen seconded that RS 12020 be introduced.

SUBSTITUTE MOTION CARRIED.

NAMPA’S RESPONSE BRIEF (10/30/2020)

15378140 _13.docx / 4628-13

Page 93 of 209



Ii
|
|

|
{

RS 12017CL:

> H369:

MOTION:

MINUTES

RESOURCES & CONSERVATION COMMITTEE
January 21, 1986

Page 2

THE PURPOSE OF THIS LEGISLATION 1S 70 KEEP THE STATE'S WATER RIGHT RECORDS
CURRENT AND CORRECT. HOLDERS OF WATER RIGHTS WOULD BE REQUIRED. TO NOTIFY
THE DEPARTMENT OF WATER RESCURCES OF CHANGES TN OWNERSHIP OF WATER RIGHTS

AND CHANGES OF ADDRESS OF WATER RIGHTS OWNERS.

Mr, Dunn explained that this legislation was drafted in response to comments

received from legislators last year, Presently there is no requirement for

people to notify the Department of & change of address or ownership changes. 1
A foe up to $25.00 would be required when filing a change, Both Mrs. Stanger !
and Mr. Hansen told the Committee that their counties are in the process of {
re-numbering and all residents would be issued a new addrese. They asked if,
in these cases, it would be necesssary to file a change of address and Mr,
Dunn applied in the affirmative.

Represeutative Johnson moved and Mre. Edwards, seconded that RS 12017Cl be
returned ko sponsor.

MOTION CARRIED.

PROVIDES FOR, BETTER AUMINISTRATION, MORE CONSIDERATION OF PERMITTEE MAKING

APPLICATION FOR WATER RIGHTS, PROVIDES FOR LEGISLATIVE OVERVIEW, ALLOWS FOR
THE DIRECTOR OF THE DEPARTMENT TO PEWMIT TEMPORARY CHANGE IN THE PERIOD OF

USE FOR LESS THAN THREE YEARS. PROVIDES POR AN EXTENSION OF TIME RY THE
DIRECTOR T0 AN APPLICANT FOR THE DEVELOPMENT OF A RESERVOIR SITE AND THE
COMPLETION OF THE WORK THEREOF IF TilE APPLICANT HAS EXHIBITED REASONABLE
DELIGENCE IN THE DEVELOPMERT OF THE PROJECT.

Mr. Gardoer told the Committee this bill will give the Director the tools
to better enforce the water rights we now have. Long term leasing language
is clarified and Mr, Gaxdner encourages a "Do Pase" recoumendation.

Mr, Dumn reviewed the changes in the bill as previously covered in the
January 9, 1986 minutes.

Representative Johuson moved and Mr. Stucki moved that H369 he sent to the
floor with a DO PASS recommendation.

MOTION CARRIED. Representative Johmeon will sponsor.

The meeting adjourned at 4:10 p.m.

y{%d_d.»- Q'léidwnw

Linda Hildeman, Secretary
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SEIZURE, AND TO PROVIDE FOR DESTRUCTION OF DRUG
AND NONDRUG EVIDENCE ON-SITE; AMENDING
CHAPTER 27, TITLE 37, IDAHO CODE, BY THE ADDITION
OF A NEW SECTION 37-2744A, IDAHO CODE, TO PROVIDE
AUTHORITY ~TO THE DEPARTMENT OF LAW
ENFORCEMENT TO RECEIVE DONATIONS FROM
FEDERAL RENFORCEMENT AGENCIES AND OTHER
PERSONS OR ENTITIES FOR DEPOSIT INTO ''HE DRUG
ENFORCEMENT DONATION ACCCUNT IF THE
ACCEPTANCE OF THE DONATIONS IS LAWFUL; AND
PROVIDING SEVERABILITY.

HOUSE BILL NO, 489
BY REVENUE AND TAXATION COMMITTER
AN ACT

RELATING TO SNOWMOBILES AND ALL TERRAIN
VEHICLES; AMENDING SECTION 49-2603, IDAHO CODE,
TO DEFINE ALL TERRAIN VEHICLES; AMENDING SECTION
49-2605, IDAHO CODE, TO INCREASE CERTAIN PERS
REGARDING REQISTRATION OF SNOWMOBILES, TO
STRIKE LANGUAGE RELATING TO RENEWAL FOR A
CERTIFICATE OF NUMBER, AND 1O PROVIDE THAT THE
ANNUAL FEES FOR CERTIFICATES OF NUMBER ISSUED
TO DEALERS SHALL BE TEN DOLLARS; AMENDING
SECTION 48-2608, IDAHO CODE, TO PROVIDE THAT
AUTHORIZED AGENTS AND COUNTY ASSESSORS SHALL
BE ENTITLED TO CHARGE AN ADDITIONAL ONE DOLLAR
HANDLING FEE PER REGISTRATION FOR THE
DISTRIBUTION OF CERTIFICATES OF NUMBER;
AMENDING SECTION 48-2613, IDAHO CODE, TO INCREASE
THE AMOUNT OF ESTIMATED PROPERTY DAMAGE
INCURRED IN A SNOWMOBILE ACCIDENT BEFORE A
PROPER LAW ENFORCEMENT AGENCY MUST BE
NOTIFIED REGARDING THE FACTS OF THE ACCIDENT;
AND AMENDING CHAPTER 26, TITLE 49, IDAHO CODE, BY
THE ADDITION OF A NEW SECTION 48-2616, IDAHO CODE,
TO PROVIDE THAT ANY ALL TERRAIN VEHICLES
OPERATING ON GROCMED SNOWMOBILE TRAILS DURING
THE WINTER SNOWMOBILING SEASON SHALL BE
REGISTERED, AND TO PROVIDE THAT COUNTIES SHALL
HAVE THE OPTION TO ALLOW ALL TERRAIN VEHICLES,
IF REGISTERED, TO USE SNOWMOBILE TRAILS IN THE
COUNTY.

HOUSE BILL NO. 490
BY REVENUE AND TAXATION COMMITTEE
AN ACT

RELATING TO INCOME TAXES; AMENDING SECTION
63-3024, IDAHO CODE, TO PROVIDE A SCHEDULE OF
RATES AND BRACKETS FOR INCOME TAX ON
INDIVIDUALS, TRUSTS AND ESTATES; DECLARING AN
EMERGENCY AND PROVIDING FOR RETROACTIVE
APPLICATION.

H 485, W 486, M 487, H 488, H 489 and H 490 were
introduced, read the first time by title and referred to the
Judiciary, Rules and Administration Committee for printing.

There being no objection, the Ilouse advanced to the
Tenth Order of Business.

Second Reading of Bills and Joint Resolutions

H 403, by Business Committee, was read the second time
by title and filed for third reading.

H 420, by Stute Affairs Committee, wos read the second
time by title and filed for third reading.
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‘Third Reading of Bills and Joint Resolutions

H 369 was read the third time at length, sectlon by
section, and placed befare the House for final considerution.

The guestion being, "Shall H 369 pass?"

Roll call resulted as followss

AYES — Adams, Allam, Antone, Bateman, Bayer,
Bengson, Black, Boyd, Brackett, Braun, Brimhall, Brocksome,
Brown, Burt, Caiten, Chadband, Chatburn, Childers, Crane,
Crow, Davis, Duffin, EchoHawk, Edwards, Field, Forrey, Fry,
Geddes, Givens, Gurnsey, Honagenson, Hale, Hansen, Hurrls,
!lnwklns, liay, Herndon, Hill, Hoagland, Hooper, Horvath,

(27), Jot (6), Jones (23), Jones (29),

Judd H:eaton, Kenneviek, Linford, Little, Lovelan.d, Litlens,
Mnrtens, MeCann, Meline, Montgomery, Nelbaur, Packs, Reid,
Reynolds, Robbins, Scates, Schaefer, Scott, Sessions,
Simpson, Slater, Smock, Sorensen, Speck, Stanger, Stolcheff,
Stoker, Strasser, Stuecki, Sulton, Tueker, Winchester, Wood,
Mr, Spenker, Total-- 81.

NAYS — none.

Absent and excused -- Kellogg, MeDermott, Total -- 2.

Tatal -- 83,

Whereupon tho Spesker declared H 368 passed the
House. Title was approved and the blll ordered transmitled
to the Senate,

Me. Chatburn asked unanimous consent that the following
letter of legisintive intent be printed in the House Journal
and that the legislative intent is expressed as the decision of
tho House of Representatives. There being no objection, it
was so ordered.

'
> LETTER OF INTENT
H 369

It is the intent of the Leglslature that the historical use
of the flood waters of any stream for irrigation is a beneficial
use and may not be denled, provided no other water rights are
injured thoreby.

It is the intent that the five-year forfelture statute for
non-use of a water right ghall not apply In the event the
water Is not avallable or the season is such that the water
cannot be applied beneflcially.

H 377 was read the third time at length, sectlon by
section, and placed befere the House for final consideration,

The guestion belng, "Shall H 377 pass?"

Roll eall resulted as follows:

A — Adams, Allan, Antone, Bateman, Bayer,
Bengson, Black, Boyd, hmukul{ Braun, ﬂrlmhall, I]roelmme,
Brown, Burt, Callen, Cl ) Crane,
Crow, Davls. Duffin, BchoHnwk, Bdwums, Flold, Forrcy, Ery,
chdes, leens, Gurmsey, ang , Hale, H Hm'ris
H Hay, I , Hil, H d, H h,
Inf; @n, (8), Jones (23), Jmcs (29),
Judd, Keetnn, I(onnovluk, Linford, Little, Love!mw, Lueas,
Murtens, MeCann, Meline, Montgomery, Neibaur, Parks, Reld,
Reynolds, Robbins, Scates, Schaefer, Soott, Bessions,
Simpson, Slater, Smock, Sorensen, Speck, Stanger, Stoicheff,
Stoker, Strasser, Stueki, Sutton, Tucker, Wood, Mr, Speaker.
Total — 80,

NAYS — Winchester. Total — 1.

Absent and excused -- Kellogg, MeDermott, Total — 2.

Total -- 83.

Wheretipon the Speaker declared H 377 passed the
Houss. Title was approved and the bill ordered transmitted
to the Senate,
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i 3 MARCH 12, 1986 Rm 433, 1:30 pm

1: g * |
% i
by PRESENT: All members of the committee were present.

Chairman Noh called the meeting to order.

"

MOTION: Senator Little moved and Senator Beitelspacher seconded
the minutes be approved.

Chairman Noh called the Committee's attention to the latest letter
in their file from the Bergs on the Coeur d'Alene property.

SB 1404 REQUIRE F&G COMMISSION TO SET ASIDE A CERTAIN NUMBER OF
NONRESIDENT DEER AND ELK TAGS FOR LICENSED OUTFITTERS
AND GUIDES

Senator Beitelspacher explained the legislation and presented an
amendment to the bill.which is. basicly the context of the legis-
lation. The amendment would enable. the Commission to set aside

25% of the nonresident deer and elk tags to be sold on a first-

come, first-served basis. These tags would be only for people

who have entered into an agreement for that year to utilize the
services of an outfitter who is licensed. This 25% is established
after the F&G Commission has established the number of nonresident tags
for the year. If there are some tags not sold by July 1, they will be
sold to the general public. The Outfitters and Guides marketing
season is later in the year and often by this time, the deer and

elk tags have been sold ocut for the season.

Senatoxr Ringert asked what would happen to a tag if the client of
an outfitter backed out of his committment and is there getting
to be "traffic" in these tags? [

Ken Norrie, F&G, said in cases where a person does not use a tag, |
he still has to pay for them so no loss monetarily. The individual |
may turn the tag back to the F&G Department and designate someone,

to use the tag or the tag is offered for sale to the next one on the
list. There really isn't a way to make sure they aren't sold again |
as there always seems to be a way to get around something. It is i
hoped the wording in the bill will prevent this from happening. :

Senator Eeitelspacher commented this problem has existed for sometime
and whether this bill exists or not, it will not add to the problem
we already have.

NAMPA’S RESPONSE BRIEF (10/30/2020)

15378140_13.docx / 4628-13 Page 96 of 209



Resources Minutes -3 - March 12, 1986

Ken Norrie, F&G, stated the sponsor had come to them and asked for
their input on the legislation. He said they did have some question
about how the individual would take care of the game once killed,
put assume someone would be along with them to take care of the

qame .

MOTION: Senator Peavey moved and Senator Beitelspacher seconded
the bill go out with a "do pass" recommendation. Motion carried.

Representative Winchester, sponsor in the House, briefly spoke
to the bill and how it had come about.

2 short discussion followed on just "who" could hunt. The bill
stipulates F&G will have the latitude to decide this aftexr a person
is determined to be physically handicapped.

> HB 369 ADMINISTRATION OF WATER RIGHTS

The legislation would provide for better administration, more
consideration of permitee making application for water rights,
provides for legislative overview, allows for the Director of

the Department to permit temporary change in the period of use

for less than three years. Also provisions for an extension of
time by the Director to an applicant for the development of a
reservoir site and the completion of the work thereof if the
applicant has exhibited reasonable deligence in the development

of the project. There are provisions for the Department to

make a reasonable charge for Notice of Application to be presented
to interested parties. It stipulates that the transfer of a
storage right for irrigation does not constitute an enlargement

of that original right. Provides for the cancellation of a permit
and for hearings for those individuals who are affected. Allows
the Department to issue Cease and Desist orders and provides for
civil penalities. Sets up a water right enforcement account to

be used by the Director for administration.

Ken Dunn, Director, Water Resources, went through the bill ex-

plaining the changes and additions. The bill is the result of an

interim committee making changes to a bill that was before the i
House last year. ’ |

Senator Ringert asked unanimous consent this bill be held until
Friday for further discussion due to the Committee's time heing
up for the day. HB 369 will be first on the agenda for Friday. i

Lafrd Noh, Chairman

Bev Mullins, gecreé%ry
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MINUTES
RESOURCES AND ENVIRONMENT COMMITTEE

MARCH 14, 1986 Rm 433, 1:30 pm

PRESENT: All members were present except Senator Beitelspacher
Chairman Noh called the meeting to order.

MOTION: Senator Little moved and Senator Budge secondéd the
minutes of the last meeting be approved. Motion carried.

=> HB 369 ADMINISTRATION OF WATER RIGHTS

Ken Dunn, Water Resources, briefly summarized the intent of the
legislation, which was before the committee for the second time.

A short discussion took place on the right to use stored water

for irrigation purposes. The question was asked if this provided
for the sale of this water. Mr. Dunn said a person could sell the
watex or lease it. Whichever he desired to do, but probably most
cf this would be done on a lease basis.

Senator Crapc wanted to kmow what was to stop someone with money from
coming in and buyiny storage rights and taking water out of
agriculture? Mr. Dunn replied that would mean a change of use. In
the legislation this has to have approval of the Department and it

is hoped this will take take of that situation.

‘Senator Ringert asked what was the Départment's reasons for the
Section 8 of the legislation?

Mr. Dunn, said it provides for cancelling a license after five years
of continuous non-use. The Walker case, which was before the Supreme
Court, spoke to this issue. They said the right was there and it was
the duty of the Director to take some action. This section sets up
a very precise procedure for revoking a license. It makes sure the
Director of the Department does things as set up by the statutes.

Senator Ringert said he did not recall all of the Walker case but did
not believe it gave this power to the Director.

Chairman Noh asked Senator Crapo'if the Interim Committee addressed
this point. Senator Crapo said he shared Senator Ringert's concerns
of the Director having this power. The committee did consider the
matter and decided to keep this section in the bill, though it was
‘not a unanimous decision.

Mr. Dunn believes since the Jenkins case, the Director can by
forfeiture cancel a license and that is the way the Department has

operated. y ]

Senator Crapo commented the question seems to be, do we want the )
Department to adjudicate the question or have the court determine this?
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senator Ringert'commented there does seem to be a difference in
philosophies here on Section 8.

Mr. Dunn stated he did not see Section 7 & 8 as changing the De-
partment's authority but merely sets up a procedure for them to
follow if action is needed.

genator Crapo asked if a farmer sets aside some land for longexr
than five years, how would the five year continuous use point
comg into action?

Mr. Dunn replied there is a statute that allows another five years
if a person asks for an extension before the first five year period

is up.

A discussion followed on if lines 40-44 were in conflidt with the
Constitution. Mr. Dunn does not believe so, but Senator Ringert
feels it may and that some  of the language may be questioned.

sherl Chapman, Water Users, said they have reviewed the concerns ex-
pressed here but do not know what the solution is. They do feel

the section pertaining to the water bank needs to be taken care of.
Above Milner there have been problems of water being diverted

during low water, These concerns can be settled with some language
in the bill and it is a situation that is badly in need of settle-
ment. This legislation could be useful to the water using community.

Senator Crapo said there is much in this bill that is good and is
needed. He noted there were two things he had a problem with when
working on the legislation; the creation of a special account and
solving problems in the Department rather than through the court
system. However, he said he was voted down on both issues in the
Interim Committee.

Chairman Noh suggested this be held over until Monday so Senators
Crapo, Ringert and Horsch could work with Mr., Dunn on amendments
for the Committee to consider. This was agreed to by the committee.

SB 1440 VOTING ON THE ACREAGE BASIS IN IRRIGATION DISTRICT ELECTIONS

Senator Ringert explained the bill would allow irrigation districts
dectors, either at the time of organizing the district or by special
election in an oxganized district, to adopt the acreage basis of
voting. A 2/3 majority would be required to adopt the acreage basis.
He noted there were some technical goncerms with the bill as well

as the language, so would like for it to go to the 1l4th order.

MOTION: Senator Ringert moved and Senator Crapo seconded the bill
go to the l4th order. Motion carried.
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MINUTES

RESOURCES AND ENVIRONMENT COMMITTEE

MARCH 17, 1986 ' Rm 433, 1:30 PM

PRESENT: All members of the committee were present.
Chairman Noh called the meeting to order.

MOTION: Senator Ringert moved and Senator Chapman seconded the
minutes of the last meeting be approved as written. Motion carried.

HB 369 ADMINISTRATION OF WATER RIGHTS

Chairman Noh said he had talked to the Co-Chairman of the
Interim Committee, Mr. Chatburn, regarding this legislation and
he would like to see the bill left as is as the majority of the
committee did vote to support this bill as is and the issues
raised in our committee had been discussed in the Interim
Committee.

Senator Chapman, Co-Chairman of the Committee that woarked on

the legislation agreed with Mr. Chatburn that this bill was a
compromise and concern was expressed in the Interim Committee
regarding the Director having so much authority, but the majority
of the subcommittee did vote for that concept.

Senator Ringert said there was talk about the Jenkins decision

on Friday and that he felt the decision was limited to transfer
proceedings and after reading it again, he still feels that way.

He does not feel the Director has been told to undertake a
survey to see what licenses might be in forfeiture and believes
this bill goes far beyond his authority and for this reason, he
strongly opposes this legislation. He also said he had some
problems with 42-351, line 3 of the bill. He would like to see
something added to make an exception when vested water rights

are at issue. He would like the issue to go through administrative
procedures but if the user is not satisfied with the administrative
hearing, it should be spelled out that he has a evidentiary hear-

ing in the court.

Mr. Dunn believes a better decision would be reached by the
Department than before the court as they have more experience in
dealing with matters concerning water. He would recommend the
bill in its present form without amendments.

Sherly Chapman, Water Users, commented that some water users have
some concerns with the Director having the power to deny a right.
This issue is of lesser importance to the users than the storage
water section in the bill and the illegal diversion of water.
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Resources Minutes -2 - March 17, 1986

Senator Crapo remarked there is a definite difference in
philosophies. People in the private sector do have concerns

with the Director having this power. He sees two ways to go;

(1) directly to court or (2) go through administrative procedures
first, and then to court with provision that new evidence could
not be presented in court without strict justification.

Senator Ringert wanted to clarify that he was speaking only to
existent or non-existence of a property right.

MOTION: Senator Beitelspacher moved and Senator Little seconded
the bill go to the 14th order, Motion carried.

HB 673 PROVIDE A NONRESIDENT THREE DAY FISHING LICENSE

Mr. Barton, F&G, explained the legislation is to provide a three
day nonresident fishing license entitling a person to fish in
the waters of the state for a period of 3 consecutive days. The
fee for this license would be $10. He said the private vendors
had requested this legislation as presently they feel there is
alot of unnecessary paper work.

A short discussion followed on the fee and how it was arrived at
for this license.

MOTION: Senator Beltelspacher moved and Senator Sverdsten seconded
that this bill to go the floor with a "do pass" recommendation.
Motion carried.

HB 555 PROVIDE FOR THE PAYMENT OF TRANSFER & INHERITANCE TAX
REFUNDS FROM THE STATE REFUND ACCOUNT

Dave Bivens, Farm Bureau, explained the legislation would create
a funding source for the revolving fund to implement the Resource
Conservation and Rangeland Development program. A diversion of
10% from the inheritance tax collection will generate an amount
adequate to finance some pilot projects which gualify under

the provisions of the program. He said approximately $150,000
would go into this revolving fund. He feels a conservation dollar
invested in these areas will return many times that amount in
prevention of erosion and pollution downstream and still have

the initial dollar left to invest again.

Senator Sverdsten noted the interest rate on these loans was only
6%. He feels the rate should reflect the current rates.

Wayne Faude, Dept of Lands, said this interest rate came about as
a result of the depressed conditions. The rate would be set
through administrative procedures by the Commission.
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IDAHO SESSION LAWS

CRAPTER 218
{H.B. No. &0D8)

AN ACT

RELATING 70 WMATER RIGHTS : AMENDING SECTION 42-201, IDANO CODE, TO PROVIOYR py
EXCEPTION FROM WATER RIGHTS REQUIREMENTS FOR CERTAIN MUMICIPALITIRg
MUNICIPAL PROVIDERS, SEWER DXSTRICTS AND REGIONAL PUBLIC ENTITIXS op.
ERATING PUALICLY OWNED TREATMENT WORKS, TO REQUIRE MUNICIPAL PROVIDEss
AND SEWER DISTRICTS T0 PFROVIDE NOTICE TO 'INE DEFARTHENT OF RWATER ng.
SOURCES I¥ CERTAIN LAND APPLICATION I8 T0 TAKE PIACE, TO PROVIDE THay
NOTICE SHALL BE ON FORMS FURNISHED BY THE DEPARTMENT AND TO PROVIDE yoy
INCLUSION OF ALL REQUIRED o ; SECTION 4£2-221

AMD
IDANO CODE, TO FROVIDE A FER FOR FILING NOTICE OF LAND APPLICATION oF
EFFLUENT

Be It Enacted by tha Leginlature of tha Stats of idaho:

SECTION 1. That Section 472-201. Ydaho Code, ba, and the same s herxeby
anended to read as followa:

47-201. WATER RIGHTS ACQUIRED UNUNR CHAPTER -~ ILLEGAL DIVERSION A
APPLICATION OF WATER -- USES FOR WHICH WATER RIGHT NOT REQUIRED -- EXCLUSIVE
AUTHORITY OF DEPARTMENT. (1) All righte to divert and use tho watecs of thix
state for baneficial purposes shall hersafter be acquired and confirmed un-
dar the provisions of this chapter and not othorwise. And after the passage
of thiz title all the waters of this state shall be contralled and adainis-
tered in the manner herein provided. Such appropristion shall be perfected
unly by means of the application, permit and license procedure as provided in
this title; provided, howevaer, that in the event an appropriation has boen
commenced by diversion and spplication te boneficial use prior to the offec-
tive dote of this sct it may be perfected under suchmethod of appropriation,

() ¥o person shall use the public watars of the state of Idaho except
in nccordance with the lavas of the state of Idahe. He person shall divest any
¥ater from a natural watercourse or apply water to land without having ob-
tained a valid vater right to do no, ox apply it to purpones for which no valid
wator right exists

(3) Hotwithstanding the provisions of subsection {2} of this section,
water may be diverted froma natural watercourse and uzed at any time with oz
without a water right:

(a) 7o extinguish an existing fire on private or public lands, struc-

tures, or equipment, or to pravent an existing fire frem apreading to

private or public landes, mtructures, or egquipmant endangered by an ex-
isting fixe:

(b} For forest practices as defined in soction 38-1303(1), Idabo Code,
and forest dust abatement. Such forest practices and foreat dust abate-
ment use is linited to two-tanthe (0.2) acre-feat per day from a mingle
walercourse
(4) For purposes of subsection (3) (b) of thia saction, no porson shall

divert water from a canal or other irrigation facility while the watar is
lawfully diverted, captured, conveyed, used or otherwise physically can-
trolled by the appropriator,

(5) If water is to be diverted from a natural watercourse within a wa-
tor dietrict, or from a natural watexcourse from which an irrigation deliv-
ary entity diverts water, 8 person diverting water pursuant to subxection
{3) (b) of thia saction nhall give notice to the watensastar of tha intent
to divert water for the purposes set farth in said nubsoction. In the ovent
that the vater %o be divertad puravant to subsection (3) (b) of this zection
Lo not within a weter district, but anirrigation delivery enticy diverts va-
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ter from the same natural watercourse, the required notices shall be given to
said irrigation delivery entity. For uses authorized in subsaction (3) (a)
of this section, notice shall not be raquired but may be provided when it is
reasonable to do so.

(6) A water right holder, who datermines that a use aet forth in sub-
section (3) of this section is causing a water right to which the holder is
entitled to be deprived of water to which it may be otherwise entitled, may
petition the directer of the department of water resources to order cessa-
tion of or modification of the use to pravent injury to a water zight. Upon
such a petition, the director shall cause an investigation to be made and may
hold hearings or gather information in some other manner. In the event that
the director finds that an injury is occurring to a water right, he may re-
quire the use to cease or be modified ta ensure that no injury to other water
righta occurs, A water right holder feeling aggrieved by e decision or ac-
tion of the director shall be entitled to contest the action of the diractor
pursuant to section 42-1701A(3), Idaho Code.

{7) This title delegates to the department of water resources exclusive
authority over the appropriation of the public surface and ground waters of
the state, No othex agency, department, county, city, municipal corporation
or other instrumentality or political subdivision of the state shall enact
any rnle or ordinance or take any other action to prohibit, restzict or reg-
ulate the appropriation of the public surface or ground waters of the state,
and any such action shall be null and void.
(8) Notwithstanding the provisions of subsection (2) of thip soction,
icipality zipal ler as ed in soction 42-2028, ldaho
Code, a sower district an defined in section 42-3202, Idaho Code, or & ro-

1

1ty op! q.
-aln & water right for the ex

disponal of effluent from a publicly ownad

o

employed in zé;wnns E;
If land application is to take
i 2 B p of use for an existing ig
the municipal provider or sewer district shall provide the de-
-ar resources with notice describing the location o e land
ation, or any change therein, prior to land appli aking placa.
ce shall ba upon forms furnished by the department of watex resources
11 pr all required im: on,

SECTION 2. That Section 42-221, Idaho Code, be, and the same is hereby
Hded to read as follows:

42-221, FEES OF DEPARTMENT. The department of water resources shall

‘Et the following fees which shall comstitute a fund to pay for legal
‘thing, the publication of public notices and for investigations, re-

1, and providing public data as required of the department in the per-

IC0 Of Lts statutory duties:

B M. For £iling an application for a permit to appropriate the public wa-

BROF this utate:

1 For g quantity of 0.2 c.f.s. or less or for a storage volume of 20
Ffaet OF s e S e e e N arar s o $100
h":::mnucy greater than 0.2 c.f.s. but not oxcesading 1.0 c.£ 8.
& feat torage volume greater than 20 acre feot but not nxc&ed&nqsri;gg
':: : ﬁmti;y greater than 1.0 ¢.f.s. but not exceeding 20 c.£f.s.,
‘ﬁﬂ il fnrngc volume greater than 100 acre feet but not exceeding

eat el E e e Wl w e e d hean e eeh e iie $250

Pl aw
ST FeEves
othoo for each additional ¢.£.5. or part thereof or 100 acre feat

@¥eof over the first 1.0 c.f.5. or 100 acre feet.
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4. For a quantity groater than 20.0 c.£.8. but not excaedi
or for a storage volume greater than 2,000 acre feet by
10,000 acre feat ... sees Visea, 17
plus $20.00 for each additional e.f.s. or Part thereof or 100 acre gy
or part theraof ever the first 20.0 ¢ -£.5. or 2,000 acre foat,

5. For a quantity greater than 100.0 o.f.s. but not exceeding 5pg
c.f.8., or for a storage volume greater than 10,000 acre fee
exceeding 50,000 acre feet % LR S RS PR G- L R s
plus $10.00 for each additional c.f.s, or part thereof or 100 acre fegp
or part theraof over the first 100 c.f.5. or 10,000 acre feet.

6. For a quantity greater than 500 c.f.s or for a storage volumg
greater than 50,000 acxe feet yuvaunui.un.ys oy .. e ea. §$6,610
Plus $2,00 for each additional 1.0 c.f,.s. or part thereof or 100 acreg
feet or part thereof over the first 500.0 . £.5,

g 100 c.e 38
L not nXCeady

10

$2,61p

or 50,000 acre feet,

B, For filing an application for an extension of time within whigh to

resume the use of water under a vestad water right AT $100
C. For filing application for amendment of permit ,...,,,.,.. .. . $100
D, 1, For filing claim to use right under section 42-243, Idahe
OO vy wla154% /0w 04 53558 5 1S 4 550 rm g mom ot s $100
2. For filim

g a late claim to use a water right undsr section 42-243,
Tdaho Code, whesse the date filed with the department of water rosources
or, the postmark if mailed to the departmant of water rasources, ig;

i. Rfter June 30, 1098 . :

A MLLaTODE 30,2008 o iv0s e i g o .« §500

iii. For every ten (10) years after June 30, 2005, an addi-
tional .., .

............................................ £500
E. For filing an assignment of permit 5$25.00
F. For roadvertising application for or ex-
tension to resumeuse .........,... ... . . KB AR R R e A . §50.00
G. For certification, each document $1.00

H. For making photo copiens of office records, maps and documents for
pudlicuae .........., A reasonable charge as de termined by the department,

I. For filing request for extension of time within which te submit proof
of beneficial use on a water right permit ORI R S A s A e o $50.00

J. For tasks requisi ng in excess of one (1) hour research or for comput-
erized data provided for publicuse ....., A reasonable charge as datermined
by the department .

K. For filing proof of beneficial us
right license examinations, a fea based up
the proof of beneficial use:

1. For a quantity of 0,2 o.f.s,

acre feot or loss

® of water and requests for water
on the rate of diversion claimed in

or less, or for a storage volume of 20
“ees $50.00
Ach a parmit is not

Tequired.

2. For & quantity greater than 0.2 ¢, f.5. but not axceading1.0c.f.5.,

or for a storage volume greatex thun 20 acre feet, but not exceading 100
#cre feet ...,

........................................... $100
3. For a quantity groater than 1.0 c.f.s., or for a storage volume
greater than 100 acre feot ...,,.,.., ....., I WS P $100

Plus $25.00 for each additional €.L.s. or part theresf, or 100 acre feet
or part thereef, ovar the firat1.0c.f.s, or 100 acra faat with o maxi-
mum fee not to oxcesd $600.
L. For f£iling a protest ox request to intervene in a protes-
v o IS U S vl $25.00
M. For filingan application to alter a stream channel pursuant to chap-
ter 38, title 42, Idaho Code:
1. Application for recreati.
state

onal dredge permits by residents of the
........ $10.00
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2. Application for recreationnl du:dg. permits by nonresidents of the
BEALe .. ucvisinn . 530,00
3. Othexr app)icnt\on- 20,00
N. For receipt of all noticas of npphcauar. within & designated area, a
reasonableo annunl charge as determined by the department,
0. For filing an application to chango the point of diversion, place,
period or nature of use of water under a vested water right:
1. For & quantity of 0.2 ¢.f.». or lesa, or for a storage voluma of 20
Acre LEOt Or 188 ...crcairiitiirnanirseresan 200
2. For a quantity groater thnn 0 2 c. t s, but nnt oxccnd.mq 1.0c.£.0.,
or for a storage volume greatsr than 20 acre feat but not excasding 100
acra AL ... idaaniaan §500
3. Fora q\:unt.ity gmaLar than .l 0 &l t n. but. not nxcomimq 20 c.L.a.,
or for a storage volume q:outer than 100 acre fect but not exceeding
2,000 acro feet .. ....00a0 S $500
plus $80.00 for each uddiuanal e f,n or part thereof or 100 acre fael
or part thereof ovar the fizrst 1.0 c.£.6. or 100 acre foet.
4, For a quantity greater than 20.0 c.f.a. but not exceading 100
c.f.3,, or for a storage volume qre.\taz than 2,000 acre feet but not
exceoding 10,000 acre £o@t ... .ciireniias i irrnan i Ay $2,020
plus $40,00 for each additional c.£.8. or part theraof or 100 acre feat
or part theraof ovar the firet 20.0¢.f.8,. or 2,000 acre fect
5. For a quantity greater than 100 c.f.8. but not exceeding 500c.f.8,,
or for a storage volume greater than 10,000 acre feet but not exceading
80,000 8Cre FHOL ... isirierstrsnnairrrrrasrane $5,220
plug $20.00 for each uddztionnl c. l’ &. or part theroof or 100 acre feet
or part thereof over the firat 100 ¢.£.6. or 10,000 acre feet.
6. For a quantity greater than 500 ¢.f.a., or for a storage volume
greater than 50,000 scre faat ......... $13,220
plus $4.00 for each additional ¢.f.5. or part thereof or 100 acre feot
or part thereof over the first 500 c.f.s. or 50,000 acre feet.
1, For any application to change the nature of use of wuter undar one (1)
or more vested wator right (s), an additional fee of §250 shall apply.
P. For filing a notice of land application of effluent ss required by
section 42-201(8) , Idaho Code _$150
All fees received by the department of water resources undn: the provi-
sions of this chapter shall be transmitted to the state treasurer for dapoait
in the water administration account.

Approved April 3, 2012.
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LEGISLATURE OF THE STATE OF IDAHO
Sixty-first Legislature Second Regular Session - 2012

IN THE HOUSE OF REPRESENTATIVES
HOUSE BILL NO. 608
BY STATE AFFAIRS COMMITTER

AN ACT

RELATING TO WATER RIGHTS; AMENDING SECTION 42-201, IDAHO CODE, TO PROVIDE AN
EXCEPTION FROM WATER RIGHTS REQUIREMENTS FOR CERTAIN MUNICIPALITIES, )
MUNICIPAL PROVIDERS, SEWER DISTRICTS AND REGIONAL PUBLIC ENTITIES OP- |
ERATING PUBLICLY OWNED TREATMENT WORKS, TO REQUIRE MUNICIPAL PROVIDERS
AND SEWER DISTRICTS TO PROVIDE NQTICE TO THE DEPARTMENT OF WATER RE- |
SOURCES IF CERTAIN LAND APPLICATION IS TO TAKE PLACE, TO PROVIDE THAT 1
NOTICE SHALL BE ON FORMS FURNISHED BY THE DEPARTMENT AND TO PROVIDE FOR
INCLUSION OF ALL REQUIRED INFORMATION; AND AMENDING SECTION 42-221,
IDAHO CODE, TO PROVIDE A FEE FOR FILING NOTICE OF LAND APPLICATION OF
EFFLUENT.

© ™ N A W N -

- e
ey

Be It Enacted by the Legislature of the State of Idaho:

-
N

13 SECTION 1. That Section 42-201, Idaho Code, be, and the same is hereby
14 amended to read as follows: |

15 42-201, WATER RIGHTS ACQUIRED UNDER CHAPTER -- ILLEGAL DIVERSION AND
16 APPLICATION OF WATKR —— USES FOR WHICH WATER RIGHT NOT REQUIRED ~- EXCLUSIVE
17 AUTHORITY OF DEPARTMENT. (1) A1l rights to divert and usec the waters of this
18 state for beneficial purposes shall hereafter be acquired and confirmed un-
19 der the provisions of this chapter and not otherwise. And after the passage
20 of this title all the waters of this state shall be conltrolled and adminis-
21 tered in the manner'herein provided. Such appropriation shall be perfected
22 only by means of the application, permit and license procedure as provided in
23 this title; provided, however, that in the event an appropriation has been
24 commenced by diversion and application to beneficial use prior to the effec-
25 tive date of this act it may be perfected under such method of appropriation,
26 (2) No person shall use the public waters of the state of Idaho exceptl
27 in accordance with the laws of the state of Idaho. No person shall divert any
28 water from a natural watercourse or apply water to land without having ob-
29 tained a valid water right to do so, or apply it to purposes for which no valid
30 water right exists.

31 (3) Notwithstanding the provisions of subsection (2) of this section,
32 water may be diverted from a natural watercourse and used at any time, with or |
33 without a water right:

34 (a) To extinguish an existing fire on private or public lands, struc-

35 tures, or equipment, or to prevent an existing fire from spreading to |
36 private or public lands, structures, or equipment endangered by an ex- |
37 isting fire;

38 (b) For forest practices as defined in section 38~1303 (1), Idaho Code,

39 and forest dust abatement. Such forest practices and forest dust abate-

40 ment use is limited to two-tenths (0.2) acre-feet per day from a single

41 watercourse. i
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(4) For purposes of subsection (3) (b) of this section, no person shall
divert water from a canal or other irrigation facility while the water is
lawfully diverted, captured, conveyed, used or otherwise physically con-
trolled by the appropriator.

(5) If water is to be diverted from a natural watercourse within a wa-
ter district, or from a natural watercourse from which an irrigation deliv-
ery entity diverts water, a person diverting water pursuant to subsection
(3) (b) of this section shall give notice Lo the watermaster of the intent
to divert water for the purposes set forth in said subsection. In the event
10 that the water to be diverted pursuant to subsection (3) (b) of this section
11 is not within a water district, but an irrigation delivery entity diverts wa-
12 ter from the same natural watercourse, the required notices shall be given to
13 said irrigation delivery entity. For uses authorized in subsection (3) (a)
14 of this section, notice shall not be required but may be provided when it is
15 reasonable to do so.

16 (6) A water right holder, who determines that a use set forth in subsec~
17 tion (3) of this section is causing a water right to which the holder is en-
18 titled to be deprived of water to which it may be otherwise entitled, may pe-
19 tition the director of the department of water resources to order cessation
20 of or modification of the use to prevent injury to a water right. Upon such
21 a petition, the director shall cause an investigation to be made and may hold
22 hearings or gather information in some other manner. In the event that the
23 director finds that an injury is occurring to a water right, he may require
24 the use to cease or be modified to ensure that no injury to other water rights
25 occurs. A water right holder feeling aggrieved by a decision or action of the
26 director shall be entitled to contest the action of the director pursuant to
27 section 42-1701A(3), Idaho Code,

28 (7) This title delegates to the department of water resources exclusive
29 authority over the appropriation of the public surface and ground waters of
30 the state. No other agency, department, county, city, municipal corporation
31 or other instrumentality or political subdivision of the state shall enact
32 any rule or ordinance or take any other action to prohibit, restrict or reg-
.33 ulate the appropriation of the public surface or ground waters of the state,
34 and any such action shall be null and void.

35 {8) Notwithstanding the provisions of subsection (2) of this section,
36 a municipality or municipal provider as defined in section 42-202B, Idaho
37 Code, a sewer distriect as defined in section 42-3202, Idaho Code, or a re-
38 gional public entity operating a publicly owned treatment woerks shall not be
39 required to obtain a water right for the ¢ollection, treatment, storaage or
40 disposal of effluent from a publicly owned treatment works or other system
41 for the collection of sewage or stormwater where such collection, treatment,
42 storage or disposal, including land application, is emploved in response to
43 state or federal requlatory requirements. If land application is to take
44 place on lands not identified as a place of use for an existing irrigation
45 water right, the municipal provider or sewer district shall provide the de-
46 partment of water resources with notice describing the location of the land
47 application, or any change therein, prior te land application Laking place.
48 The notice shall be upon forms furnished by the department of water resources
49 and shall provide all required information.

© @ N A W N -
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i SECTION 2. That Section 42-221, Idaho Code, be, and the same is hereby
2 amended to read as follows:

3 42-221. FEES OF DEPARTMENT. The department of water resources shall
4 collect the following fees which shall constitute a fund to pay for legal
5 advertising, the publication of public notices and for investigations, re-
8 search, and providing public data as required of the department in the per-
7 formance of its statutory duties:

8 A. For filing an application for a permit to appropriate the public wa-
9 ters of this state:

10 1. For a quantity of 0.2 c.f.s. or less or for a storage volume of 20
11 acrefeck O I@88 . iviswcanmivrsmswoamens w56t e s I D 7 e e o e $100
12 2, For a quantity greater than 0.2 c.f.s. but not exceeding 1.0 c.f.s.
13 or for a storage volume greater than 20 acre feet but not exceeding 100
14 aore feet wciwemiimimuesns 1 AT oI L v —— g e gy 290
15 3. For a quantity greater t.han ;0 e.£.8, but not exceeding 20 c.f.s.
16 or for a storage volume greater than 100 acre feet but not exceedlnq
17 20008676 TEOE &y ms oy e vsm s @is s ol s o s b 8 e 60 8w 5 55 060 80 s v 5 5 5 6 & W $250
18 plus $40.00 for each additional c.f.s. or part thereof or 100 acre feet
19 or part thereof over the first 1.0 c.f.s. ox 100 acre feet,

20 4, For a quantity greater than 20.0 c.f.s. but not exceeding 100 c.f.s.
21 or for a storage volume greater than 2,000 acre feet but not exceeding
22 10,000 acre FEBL: cpiiniwssmenis R isRines@imiBiTaasavy cawamasms Sl; 010
23 plus $20.00 for each addltlonal C.ifw8l, 0¥ part thereof or 100 acre feet
24 or part thereof over the first 20.0c.f.s. or 2,000 acre feet.

25 5. For a quantity greater than 100.0 c.f.s. but not exceeding 500.0
26 c.f.s., or for a storage volume greater than 10,000 acre feet but not ex-
97 ceeding 50,000 Acre FOBE. v ars i ds sciietmesivmesas g vwniw: 924610
28 plus $10.00 for each addit J.onal c.f.s. or part thereof or 100 acre feet
29 or part thereof over the first 100 c.f.s. or 10,000 acre feet.

30 6. For a quantity greater than 500 c.f.s., or for a storage volume
31 greater than 50,000 acre feet ........... § @6 PR I @ e 2 W € e e g $6,610
32 plus $2.00 for each additional 1.0 c.f.s. or part thereof or 100 acre
a3 feet or part thereof over the first 500.0c.£f.s. or 50,000 acre feet,

34 B. For filing an application for an extension of time within which to
35 resume the use of water under a vested water right .................... $100
36 C. For filing application for amendment of permit ... v svvvsarea.. 5100
37 D, 1. For filing claim to use right under section 42-243, Idaho
38 COAE wimswemsme e nms e e sims o eoimssim e s sims & e ey e dm s e g s @ e sy s we o $100
39 2. For filing a late claim to use a water right under section 42-243,
40 Idaho Code, where the date filed with the department of water resources
41 or, the postmark if mailed to the department of water resources, is:

42 1. After June 30, 1998 . ... ic ittt roemnenrannneensn $250
43 4, After JuneidD, 2005 45w weaw 65 € B A S S swesmewien 9900
44 iii. For every ten (10) years after June 30, 2005, an addi-
45 Edionall e o s e ¢ w0 - s ks AL 65 ¥ a6 105 ¥ p 45 s e e e $500
46 E. For filing an assignment of permlt ......................... $25.00
47 F. For readvertising application for permit, change, exchange, or ex-
48 LENSION L0 EBUINE NISE & 5= sus 6w o w0l s 16 5 5 6 8 508 s (6§ /o) § 8660 8 05 8 4 55 & @Hn & (00 8 0 5 0 & 04 & $50.00
49 G, For certification, eachdocument ......... ... ¥ iR K 1 TG e B .. $1.00
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1 H. For making photo copies of office records, maps and documents for
2 publicuse ........ ... A reasonable charge as determined by the department.
3 I. For filing request for extension of time within which to submit proof
4 of beneficial use on a water right permit ...... W L e AR § 7§ $50.00
5 J. For tasks requiring in excess of one (1) hour research or for comput-—
8 erized data provided for publicuse ...... A reasonable charge as determined
7 by the department,

8 K. For filing proof of beneficial use of waler and requests for water
9 right license examinations, a fee based upon the rate of diversion claimed in
10 the proof of beneficial use:

11 1. For a quantity of 0.2 c.f.s. or less, or for a storage volume of 20
12 ACLE FEOE O L@SE! & 1w v e o sr s i w0 con iar &% i3t 4 03ie @ 20t Iy 4 IR 1t @ (WM ST o S 8 1 $50.00
13 except no fee shall be charged for domestic use for which a permit is not
14 required.

15 2. Tor a quantity greater than 0.2 ¢.f.s. but not exceeding 1.0c¢.f.s.,
16 or for a storage volume greater than 20 acre feet, but not exceeding 100
17 = Vs ol 5= R O $100
18 3. For a quantity greater than 1.0 ¢.f.s., or for a storage volume
19 greater than 100 acre feet ...........c..... O e 0D 0D S G s $100
20 plus $25.00 for each additional ¢.f.s. or part thereof, or 100 acre feet
21 or part thereof, over the first 1.0 c.f£.8. or 100 acre feet with a maxi~
22 mum fee not to excced $600.

23 L. For filing a protest or request to intervene in a protes-
24 ted matter ..... [0IED D SO T o FL T T e N e $25.00
25 M. For flllng an application to alter a stream channel pursuant to chap-
26 ter 38, title 42, Idaho Code:

27 1. Application for recreational dredge permits by residents of the
28 SEAEE i s s RS S YRGS § i F R H e N 6 B B A B S B § S B $10.00
29 2. Application for recreational dredge permits by nonresidents of the
30 BEAYE civesmoawsmps memuseiu I I T I T T $30.00
31 3. Other applications .......ccinvevnvnn. RN Y - 520.00
32 N. For receipt of all notices of application within a designated area, a
33 reasonable annual charge as determined by the department.

34 0. For filing an application to change the point of diversion, place,
385 period or nature of use of water under a vested water right:

36 1. For a quantity of 0.2 c.f.s. or less, or for a storage volume of 20
37 dorei feeb or 1e88 wowswes @ ime s mimis s m sy N O UK 8 0§ 5 $200
a8 2. For a quantity greater than 0.2 c.f.s., but not exceedingl.0c.f.s.,
ag or for a storage volume greater than 20 acre feet but not exceeding 100
40 BAEPE LEEL siwin s msmiai R i DR EIGNsBEREI RN AR B A R A s 5 BT $500
41 3. For a quantity greater than 1.0 ¢.f.s. bult not exceeding 20 c.f.a.,
42 or for a storage volume greater than 100 acre feet but not exceeding
43 2,000 acre feet . it i i e i e e e et e . $500
44 plus $80.00 for each additional ¢.f.s. or part thereof or 100 acre feet
45 or part thereof over the first 1.0 ¢.f.s. or 100 acre feet,

46 4. For a guantity greater than 20.0 c.f.s. but not exceeding 100
47 c.f.s., or for a storage volume greater than 2,000 acre feet but not
48 exceeding 10,000 acre feet ... ... cir ittt ettt i $2,020
49 plus $40.00 for each additional c¢.f.,s. or part thereof or 100 acre feet
50 or part thereof over the first 20.0c.f.s. or 2,000 acre feet.
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1 5. For a quantity greater than 100 c.f.s. but not exceeding 500 c.f.s.,
2 or for a storage volume greater than 10,000 acre feet but not exceeding
3 BO;000 AOLE FOOL. 4t vv oot 5 b 4.5 55 5 bum bon § mim s m s 2w m 30m 5 5 5 mcm = soim 4 oo 5 wn wim . 85,220
4 plus $20.00 for each additional ¢.f.s. or part thereof or 100 acre feet
5 or part thereof over the first 100 c.f.s. or 10,000 acre feet,

6 6. For a quantity greater than 500 c.f.s., or for a storage volume
7 greater than 50,000 acre feet ........ ©E BLEE 8 SR e N A sawamea s 91857220
8 plus $4.00 for each additional c.f.s. or part thereof or 100 acre feet
9 ox part thereof over the first 500 ¢.f.s. ox 50,000 acre feet.

10 7. For any application to change the nature of use of water under one (1)
11 or more vested water right (s), an additional fee of $250 shall apply.

12 P. For filing a notice of land application of effluent as required by
13 section 42-201(8), Idaho Code . ... crvuneeerenensesnnnsesss essaasas 9150
14 All fees received by the department of water resources under the provi-

15 sions of this chapter shall be transmitted to the state treasurer for deposit
16 in the water administration account.
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STATEMENT OF PURPOSE
RS21325

The purpose of this legislation is to clarify that a separate water right is not required for the
collection, treatment storage or disposal storage, including land application, of the effluent from
publicly owned treatment works. Effluent is water that has already been divetted under an existing
right and has not been returned to the waters of the state. If the land application is to be on land
for which there is not already identified a place of use for an existing water right, notice of the
place of use will be provided to the department of water resources to allow the department to have
complete records of where the water is being used,

FISCAL NOTE

This bill, if passed, will have a positive fiscal impact to both the state and to lacal jurisdictions.
The local jurisdictions will no longer incur the costs associated with the application process and
the filing fee for a new water right application for water that has previously been appropriated,
The department of water resources will no longer incur the expense in personnel time, and other
overhead costs, associated with processing of those water right applications.

Contact:
Name: Representative John A. Stevenson
Phone: (208) 332-1000

Ken Harward

Association of Idaho Cities

(208) 344-8594

Statement of Purpose / Fiscal Note H0608
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i

"55“4 SeWe N e b e e a e R e W ma a8k sEse b s nasss s DY EDUCATION
ATION - Amends existing law relating Lo education to
gvisn provisions relating to the adoption of curricular
P’“riah, ko provide for certain fees, to provide thak the
ard shall, by rule, determine the process by which the
saprtment of BEducatlen reviews and approves online courses
i« the fees necessary to defray the department's cost of
:uch review and approval process,

01/28 House intre - lat rdg - to printing

02429 Rpt prt - to Educ

03/02 Rpt out - rec d/p - to 2nd xdg

03/05 2nd rdg - to 3rd xdg

IJ3/()5 3rd rdg - PASBED - 65-0-5
AYES -- Andrus, Barbileri, Darrett, Batt, Bayer,
Bedke, Bell, Hilbao, Black, Block(Block), Beolz,
Boyle, Buckner-Webb, Burgoyne, Chadderdon, Chew,
Collins, Crane, Cronin, DeMordaunt, Ellsworth,
Eskridge, Gibbs, Guthrie, Hagedorn, Hart, Hartgen,
Harwvood (DeVries), Henderson, Higgins, Jaquet,
Killen, King, Lacey, Loertscher, Luker, Marriott,
McGeachin, McHMillan, Moyle, Nesset, Nielsen,
Nonini, Palmer, Patrick, Pence, Perry, Raybould,
Ringo, Roberts, Rusche, 5chaefer, Shirley, Sims,
Smith(30), Smith(24), Stevenson, Thayn, Thompseon,
Trall, Vander Woude, Wills, Wood{27), Wood(35),
Mr. 9peaker
NAYS -- None
Absent and exoused -~ Anderson, Bateman, Lake,
Shepherd, Simpaan
Floor Sponsor - Penoe
Title apvd - to Senate

03/07 Semate intre - 1lst rdg - to Educ

p3/14 * Rpt out - rec d/p - to 2nd rdg

03/15 2nd rdg - to 3zd rdg

03/20 3rd rdg - PASSED - 33-0-2
AYES —- Andreason, Bair, Bilyeu, Bock, Broadsword,
Cameron, Corder, bDarrington, Davis, Fulcherx,
Goedde, Hammend, Heider, Hill, Johnson, Keough,
LeFavour, Lodge, Malepeai, McKague, McKenzle,
Mortimer, Nuxoll, Rice, Schmidt, Siddoway, Smyser,
Stennett, Tippets, Toryanskl, Vick, Werk, Winder
NAYS -+ None
Absent and excused -- Brackett, Pearcae
Floor Bponsor - Goedda
Title apvd - to House

03/21 To enrol

03/22 Rpt enrol -~ Sp signed
Prea signed

03/23 ‘fo Governor

03/26 Rpt delivered to Governor on 03/23

03/29 Governor signed

Session Law Chapter 189
Effactive: 07/01/12

RDGDE . ..,by EDUCATION
EDUCATION - Rmends existing law relating to education Lo
tevise provisions relating to a fea for a criminal history
chack; Lo provide that the school districts shall provide
the State Department of Education cartain electronic mail
addressss of all certificated employees and to provide for
4 notification,

02/28 House intro — 1st rdg - to printing
02/29 Rpt prt - to Educ
03/02 Rpt out - rec d/p - to 2nd rdg
03/05 2nd rdg - to 3rd rdg

Ret'd to Edue

L T —— s+vesiies. by REVENUE AND TAXATION
AGRICULTUME - TAX CREDIT - Adde to existing law to provide
the agricultural business investmenlt tax credit against
Statn Income bax.

92/29 House intro = lst rdg - Lo printing

03701 Rpt prt - to Hew/Tax

3/12 Rpt out - to Gan Ord

93/19 Rpt out amen - to engros
Rpt cngros - 1st rdg - to 2nd rdg as amen

9/20 2ng rdy - to 3zd rdg as amen
Rls susp - PASSED - 62-6-2
RYEB -- Anderson, Andrus, Bateman, Batt, Bayer,
Bedke, Bell, Bilbao, Black, Block({Block), Bolz,
Boyle, Buckner-Webb, Burgeyne, Chadderdon, Chew,
Collins, Crana, Cronin, DeMordaunt, Ellsworth,
Eakridge, Gibba, Guthrie, Hagedorn, Hart, Hartgen,
lenderson, Jagquet, Killen, King, Lacey, Loertecher,
McGeachin, MeMillan, Moyle, Nesset, Nielsen,
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Nonini, Palmer, Patrick, Pence, Perry, Raybould,
Ringo, Roberts, Rusche, Schaefer, BShepherd,
Shirley, Simpson, Smith(30), Smith(24), Stevenson,
Thayn, Thompaon, Trall, Vander Woude, Wills, Wood
(27), Wood(35), Mr. Speaker

NAYS ~- Barbieri, Barrektt, Harwood, Luker,
Marciotk, Sims
Absent and exoused —— Higgins, Lake
Floor Sponeors - Lacey & Pence
title apvd - to Senate
03/22 Senate inkro - 1st rdg - to Loc Gov
ROB07 .ovveanenvnians “iesasassiasesasasae. Dy STATE AFFAIRS

PURLIC EMPLOYEE RETIREMENT SYSTEM - Amends exlsting law
relating Lo the Public Employee Relirement System to revise
provisions relating to those that do not meet the
definition of "employee."

02/29 House intro - lst rdg - to printing

03/01 Rpt prt - to Com/HuRes

03/08 Rpt out - rec d/p - to 2nd rdg

03/09 2nd rdg - to 3rd xdg
Rls ausp - PASSED - 65-0-5
AYES -~ Andrus, Barbieri, Barrett, Bateman, Batt,
Bayer, Bell, Bilbao, Black, Block{Block), Bolz,
HBoyle, Buckner-Webh, Burgoyne, Chadderdon, Chew,
Collins, Crane, Cronin, DeMordaunt, Ellsworth,
BEskridga, Gibbs, Guthrie, Hagedorm, Hart, Hartgan,
Harwood (DeVries), Hendexson, Higgins, Jaguet,
Killen, King, Lacey, lLake, Loertscher, Luker,
Marriott, McMillan, Moyle, Nesset, Nielsen, Nonini,
Palmer, Patrick, Paence, Perry, Raybould, Ringo,
Roberts, Rusche, Schaefer, Shepherd, Shirley,
Simpson, Sims, Smith(30), Smith(24), Stevenson,
Thayn, Trail, Vander Woude, Wills, Wood(27), Wood

(35)
NAYS -- None
Absent and excused -- Anderson, Bedke, McGeachin,

Thompson, Mr. 8peaker
Floor Sponsor - Stevenson
Title apvd ~ to Senate
03/12 senate intro - lst rdg - to Com/AuRes
03/16 Rpt out - rec d/p - to 2nd rdg
03/19 2nd rdg - to 3rd rdg
03/21 3rd rdg - PASSED - 35-0-0
AYES —-- Andreason, Bair, Bilyeu, Bock, Brackett,
Broadsword, Cameron, Corder, Darrington, Davis,
Fulcher, Goedde, Hammond, lleider, Hill, Johnson,
Keough, LeFavour, Lodge, Malepeai, McKague,
McKenzie, Moxtimer, Nuxoll, Pearce, Rice, Schmidt,
Siddoway, Smyser, Stennett, Tippeta, Toryanski,
Viek, Werk, Winder
NAYS -- None
Absent and excused —- Nona
Floor Sponsor - Tippats
Title apvd - to House
03/22 To enrol
03/23 Rpt enrol - Sp signed
03/26 Pres signed
To Govaernor
03/27 Rpt delivered to Governor on 03/26
04/03 Governor signed
Session Law Chapter 217
Effective: 04/03/12

HOGOB ...ioevenvvrasnionarnnascvaasssoreas by STATE AFFAIRS
WATER RIGHTS - Amends existing law relating to water rights
to provide an exception from water rights requirements for
certain municipalities, municipal providers, sewer
districts and regional public entities operating publicly
owned treatment works, Lo require municipal providers and
sawer districts to provide notloe to the Department of
Water Resources 1f certain land application is to take
place, to provide that notice shall be on forms furnished
by the department, tu provide for inclusion of sll required
information; and to provide a fee For filing notice of land
application of effluent.

02/29 Houae intro - lat rdg - to printing

03/01 Rpt prt - Lo Res/Con

03/06 Rpt out - rec d/p - to 2nd rdg

03/07 2nd rdg - to 3rd rdg

03/08 A3rd rdg - PASSED - 62-0-8
AYES —-- Anderson, Andrns, Balemen, Batt, Bedke,
Bell, Bilbao, Black, Bolz, Boyle, Buckner-Webb,
Burgoyne, Chadderdon, Chew, Collins, Crane, Cronin,
DeMordaunt, Ellsworth, Eskridge, Gibbas, Guthrie,
Hagedorn, Hart, Harlgen, Harwood(DeVries),
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03/09
03/19%
03/20
03/22

03/23
03/26

03/27
04/03

HO609

Henderson, iHiggins, King, Lacey, Loerxtscher, Luker,
Marriott, MeGeachin, McMillan, Moyle, Nassat,
Nielsen, Nonini, Palmer, Patrick, Pence, Perry,
Raybould, Ringo, Roberts, Rusche, Schaefer,
Shepherd, Shirley, Simpson, Sima, Smith(30), Smith
(24), Stevenson, Thayn, Thempson, Trail,
Vander Woude, Wills, Hood(27), Mr. Speaker
NAYS -- None
Absent and exocused -~ Barbieri, Barrett, BRayer,
Block {Block), Jaquekt, Killen, Lake, Rocd(35)
Floor Sponsor - Btevenson
Title apvd - to Senate
Sonate intro - 1st rdg - to Res/Env
Rpt out - rec d/p - to 2nd rdg
2nd rdg - to 3rd rdg
3xd rdg - PASSED ~ 33-0-2
AYES ~- Andreason, Balx, Bilyeu, Bock, Brackett,
Broadsword, Cameron, Corder, Darrington, Davis,
Pulcher, Goedde, Heider, Hill, Johnson, Keough,
LeFavour, Lodge, Malepeai, McKague, McKenzie,
Nuxoll, Pearce, Rice, Schmidt, Siddoway, Smyser,
Stenpett, Tippets, Toryanski, Vick, Werk, Winder
NAYS -- None
Absent and excused -- Hammond, Mortimer
Floor Sponsor = Helder
Title apvd - to House
To ‘enxol
Rpt enrocl - Sp signed
Pres signed
To Governor
Rpt delivered to Governor on 03/26
Governor signed

Session Law Chapter 218

Effactive: 07/01/12

«.by STATE AFFAIRS

PUBLIC ASSISTANCE LAW - Amends existing law relating to
Public Aseistance Law to revise provislons relating to
dental services for certain Medicaid participants and to
revise provisions relating to the rulemaking authority of
the Department of Health and Welfare,

02/29
03/01
03/07
03/08

03/09
03/15
03/16
03/20

03/21
03/22

03/23
03/26
03/29

House intxo ~ 1st rdg - to printing
Rpt prt - to Health/Wel
Rpt out - rec d/p - to 2nd rdg
2nd rxdg - to 3rd rdg
Rls susp — PASSED - 65-0-5
AYES -- Anderson, Andrus, Barbieri, Barratt,
Bateman, Balt, Bayer, Bedke, Bell, Bilbao, Black,
Bolz, Boyle, Buckner-Webb, Burgoyne, Chadderdon,
Chew, Collins, Crane, Cronin, DeMordaunt,
Ellsworth, Eskridge, Gibbs, Guthrle, Hagedorn,
Hart, Nartgen, Harwood(DeVries), Henderson,
Higgins, King, Lacey, Lake, Loertscher, Lukerx,
Marriott, McGeachin, McMillan, Moyle, Nesset,
Nielsen, Nonini, Palmer, Patrick, Pence, Perry,
Raybould, Ringo, Roberts, Rusche, Schaefer,
Shepherd, Shirley, Sims, Smith(30), Smith(24),
Stavenson, Thaya, Thompson, Trail, Vander Woude,
flood (27), Wood (35), Mr. Speaker
NAYS ~-- None
Abaent and exoused -- Block (Block), Jaquet, Killen,
Simpson, Wills
Floor Sponsor - McGaachin
Title apvd - to Senate
Senate intro ~ 1st rdg - to Health/Wel
Rpt out - rec d/p - to 2nd rdg
2nd rdg - to 3rd rdg
3rd rdg - PASBSED - 35-0-0
AYEB -- Andreason, Bair, Bilyeu, Bock, Brackett,
Broadsword, Cameron, Corder, Darrington, Davis,
Fulcher, Goedde, Hammond, Heidex, Hill, Johnscn,
Keough, LeFavour, Lodge, Malepeai, McKague,
McKenzle, Mortimer, Nuxoll, Pearce, Rica, Schmidt,
Siddoway, Smyser, Stennett, Tippets, Toryanaki,
Vick, Werk, Winder
NAYS — None
Absent and exoused -- None
Floor Sponsor - Lodge
Title apvd - to House
To enrol
Rpt enrol -~ Sp signed
Pres aigned
To Governor
Rpt delivered to Governor on 03/23
Governor signed

session Law Chapter 130

Effective: 07/01/12
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HOGLO yansonsssnsssnnspensnnssasessssvvreddy WAYS Mg

FIRE PROTECTION DISTRICTS -~ Amands oxisting law ,.lﬂtlil’-kh;
fire protection districts to estahliah proviniony t‘gim" Ly
to the deannexation of aertaln territory fryn ‘ﬂkl,\,‘
protection district. 'l;,)
02/29 Housze intro - 1st rdg -~ to printing

03/01 Rpt prt - to Loc Gov

HOG11 .vvuuws . ceresvereiis oo iDY WAYE BNp

MEARg
E!toc‘
eftal,;

LIVESTOCK LIEBRE - Amonds existing law relating to iy,
liena to revise provislons relating to the sale of
livestock at public auctien.

02/29 House intro -~ 1st rdg - to printing

03/01 Rpt prt - to Agric Aff

03/09 Rpt out — rec d/p -~ to 2nd zdg

03/12 2nd xdg - to 3rd rdg

03/13 3rd xdg — PASSED - 62-0-8
AYES —- Andorson, Andrus, Barbieri, Ba""
HBateman, Bayer, Redke, Ball, Block(Block), oy )
Boyle, Buckner-Bebb, Burgoynm, Chaddordoen, Chgh
Collinn, Cronin, DeMoxdaunt, Ellaworth, Lskrige.’
Gibbsa, Guthris, Hagedorn, Hart, Hartgen, ““"’“ﬂd’
Monderaon, Jaquet, Killen, King, lacoy, page
lLeertschor, Luker, Marclott, HCH,{llnn(uq,ﬁlhme
Moyle, Nessat, Nlelsen, Monlni, Patrick, Ponce
Porry, Raybould, Ringo, Roberts, Rusche, schm"':l
Shepherd, Simpaon, Simn, Smith{30), "’lithlzul
Stevenson, Thayn, Thompoon, Trail, Vander Wouge
Wills, Wood(27), Wood({35), Mr. Spoaker !
NAYS —- None
Rbsent and excused -- Batt, Bilbao, Black, Crane,
Higgins, McGeachin, Palmer, Shirlay
Floor Sponsor - Boyle
Title apvd - to Senate

03/14 Senate intro - ist rdg - to Agric Aff

03/22 Rpt out - rec d/p ~ to 2nd rdg

03/23 2nd rdg —~ to 3rd rdg

03/27 3xd rdg — PRSSED - 33-0-2
AYES -~ Andreason, Bair, Bilyou, Bock, Broadsuard,
Cameron, Corder, Darrington, Davis, Fuleher,
Goedde, Hammond, Heidexr, Hill, Johnson, Keough,
LeFavour, Lodge, Malepeai, McKague, Mortimer,
Nuxoll, Pearce, Rice, Schmidt, Siddoway, Smyser,
Stennekt, Tippets, Toryanski, Vick, Werk, Windor
NAYS -~ None
Absent and exoused -- Brackett, McKenzie
Floor Sponsoxr - Smyser
Title apvd - to House

03/28 To enrol
Rpt enrol — Sp signed

03/29 Pres signed
To Governor
Rpt delivered to Governor on 03/23
Law without signature

Session Law Chapter 341
Effective: 07/01/12

HO612 ...... cieeva by WAYS AND MERNS
ENDOWMENT LANDS - Amends existing law relating to endowment
lands to revise the powers and duties of the State Land
Board to provide requirements associmted with the exchange
of endowment lands or the use of proceeds from the sale at
public auction of endowment landa,

02/29 House intre - 1st rdg - to printing
03/01 Rpt prt - to Res/Con

HOB13 (iovvvnnivnvncnnsiiasan wievrives.. by WAYS AND MEANS
IDARO TRAVEL AND CONVENTION INDUSTRY COUNCIL - Amends
existing law relating to the Idaho Travel and ConventioR
Induptry Council to revise provisions relating to the term
of offfce and removal of members of the Idahe Travel and
Convention Industry Council.

02/29 House intre — 1lst rdg - to printing

03/01 Rpt prk - to St Aff

03/13 Rpt out - rec d/p - to 2nd rdg

03/14 2nd rdg - to 3rd rdg
R1s susp - PASBED - 68-0-2
AYES -- Anderson, Andrus, Barbieri, Barrett:
Bateman, Datt, Bayer, Bedke, Bell, Bilbao
(Raynoldson), Black, Block(Block), Bolz, Boylé:
Buckner-Webb, Burgoyne, Chadderdon, Chew, Collins/
Crane, Crenin, DeMordaunt, Ellsworth, Eskridger
Gibbs, Guthrie, llagadorn, Hart, Hartgen, Harwood:
Henderson, Higgins, Jaquet, Killen, King, Lacey,
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AGENDA
HOUSE STATE AFFAIRS COMMITTEE

8:30 A.M.
Room EW40
Tuesday, February 28, 2012

SUBJECT DESCRIPTION PRESENTER
RS 21366 Public Assistance Law Rep. McGeachin
RS 21324 PERSI / Employee Defined Rep. Stevenson
RS 21325 Water Rights Rep. Stevenson
H 478 Sale of Liquor by the Drink Bill Roden

HJM 11 Amendments Convention Rep. Nielsen

If you have written testimony, please provide a copy of it to the committee
secretary to ensure accuracy of records.

COMMITTEE MEMBERS COMMITTEE SECRETARY
Chairman Loertscher Rep Guthrie Lissa Cochrane

Vice Chairman Crane Rep Henderson Room: EWA46

Rep Stevenson Rep McGeachin Phone: (208) 332-1145

Rep Black Rep Sims email; lcochrane@house.idaho.gov

Rep Anderson(Keough) Rep Batt

Rep Andrus Rep Smith(30)

Rep Bllbao Rep King

Rep Luker Rep Higgins

Rep Palmer Rep Buckner-Webh
Rep Simpson
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DATE:
TIME:
PLACE:
MEMBERS:

ABSENT/
EXCUSED:

GUESTS:

RS 21366:

MOTION:
RS 21324:

MOTION:
RS 21325:

MINUTES
HOUSE STATE AFFAIRS COMMITTEE

Tuesday, February 28, 2012
8:30 A.M.
Room EW40

Chairman Loertscher, Vice Chairman Crane, Representative(s) Stevenson, Black,
Anderson (Keough), Andrus, Bilbao, Luker, Palmer, Simpson, Guthrie, Henderson,
MecGeachin, Sims, Batt, Smith(30), King, Higgins, Buckner-Webb

Representative(s) Henderson, Buckner-Webb

Curtis Kemp, Ketchum City Council; Russell Westerberg, Hagadone Hospitality;

Elizabeth Criner, Idaho State Dental Association (ISDA); Bill Roden, iKnob Hill Inn;

Brett Matteson, Knob Hill Inn; Sarah Fuhriman, Roden Law Office; Tony Smith,

Benton Ellis; Kerry Ellen Elliott, Idaho Association of Counties; Ken Burgess, Idaho i
Licensed Beverage Association. \

Chairman Loertscher called the meeting to order at 8:35 a.m.

Rep. Batt made a motion to approve the minutes of February 21, 2012 as written.
Motlon carried by voice vote.

Rep. Higgins made a motion to approve the minutes of February 17 and 20, 2012
as written. Motion carried by voice vote.

Rep. McGeachin presented RS 213686, proposed legislation to restore cuts to
Medicaid made during the 2011 Legislation Session in H 260. Rep. McGeachin
explained that RS 21366 will restore $1.5 million to the State's General Fund,
The three programs targeted for restoration include preventive dental services,
duplicative skill treatment for individuals with mental health and developmental
disabilities, and removal of the individualized tiered budgets for adults.

Rep. Bilbao made a motion to introduce RS 21366. Motion carried by voice vote,

Rep. Stevenson presented RS 21324, proposed legislation to replace H 445,

Rep. Stevenson stated that H 445 inadvertently included school bus drivers and

librarians in the revised definition of "employee". Rep. Stevenson explained that

RS 21324 came about because cemetery districts requested exemptions for their

employees, but PERSI stated they did not qualify. RS 21324 will provide an

exemption for cemetery districts and mosquito abatement districts. Currently, ldaho

Code requires certification that the position is seasonal and affected by weather

and the growing season. Cities such as Rexburg had seasonal employees working

on projects outside of the growing season and they were not able to exempt them. ‘
RS 21324 resolves this and removes this requirement.

Rep. Smith made a motion to introduce RS 21324. Motion carried by voice vote.

Rep. Stevenson presented RS 213286, proposed legislation to clarify that a
separate water right is not required for the collection, treatment storage or disposal
storage, including land application, of the effluent from publicly owned treatment
works. Rep. Stevenson stated this legislation was brought by the Association of
Cities due to a situation that arose in McCall. They were combining wastewater
from the city with a sewer dislrict and realized each individual entity did not require
a permit, but when combined, there was ambiguity. RS 21325 makes it clear that
when you combine these two sources, if a land application is to take place, this will
not require a permit. There will be a filing fee for a notice of land application of
effluent.
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MOTION: Rep. Higgins made a motion to introduce RS 21325, Motion carrled by voice
vote.

H 478: Bill Roden, representing Knob Hill Inn of Ketchum, presented H 478, legislation to
authorize the issuance of a state retail license to resort city inns situated in a resort
city with a population not in excess of 10,000 for the retail sale of liquor-by-the-drink.
) Mr. Roden explained that ten (10) resorl cities such as Sandpoint, Riggins, McCall,
3 Lava Hot Springs, Ketchum and others have local-option taxes that allow an
3 occupancy tax on lodging accommodations, and a tax upon liquor-by-the-drink,
wine and beer sold at retail for consumption on the licensed premises, H 478 will !
allow for the Issuance of a license for liquor-by-the-drink for resert inns subject to {
the approval of the city counall and the mayor. The resort must have a minimum !
of 16 guest rooms, a number lessened to accommodate the smaller cities, The '
¥ license is not transferable and cannot be sold to other locations unlike other liquor f
1 lisenses in Idaho. Mr. Roden noted that H 478 will allow resorts {o offer products to !
; attract guests and encourage further investment in these kinds of facilities. [

In response to questions, Mr. Roden explained that while current licenses are
transferable and have been sold in excess of $200,000 or more, H 478 provides for
; a liquor-by-the-drink license that is not transferable. A person would have o buy

. the business in its entirety. Mr. Roden noted that these resort inns, with a minimum
requirement of 15 guest rooms, provide an attraction for the area and jobs for the
local economy. It gives people a reason to visit the area and H 478 may atlract more
investments in the community, While it is not the intent of H 478 to have resorts
sell their more expensive license to obtain a non-transferable license; Mr. Roden
acknowledged it is possible. Mr. Roden stated that H 478 will not take funds away
from the General Fund. The State will recejve funds from annual license renewals.

o Chairman Loertscher turned the gavel over to Vice-Chairman Crane.

iy
@ FE Rep. Jaquet spoke in support of H 478. She acknowledged that the market rate
for liquor licenses has been in excess of $300,000. Rep Jaquet noted that under H
478, the mayor and the city council would have to agree to grant the license and
the city has to charge the occupancy and liquor-by-the-drink tax.

Curtis Kemp, Ketchum City Council, testified in support of H 478 at the request of
Mayor Hall. Mr. Kemp stated that H 478 would allow a small hotel to be successful
in a competitive environment. H 478 is economic development.

In response to questions, Mr. Kemp advised that it is possible that it might be

$ effective to place an upper limit on the number of guest rooms a resort city inn

g can have, but he would be grateful to have a "Holiday Inn" or another large hotel.
Ketchum has projects in the pipeline, but they haven't broken ground as of yet.
They are looking for the smallest improvement, :

Brett Matteson, Columbia Hospitality for the Knob Hill Inn, testified in support of
H 478. Mr. Maiteson noted the partners of Knob Hill [nn bought the failing property
at an auction. Mr. Matteson stated that to be a world-class destination, a resort
needs all the products and services that other properties have to offer. H 478
would generate more profit for the owners, but it would also bring more jobs and
improvements for the community. It might fuel other developments.

et i

In response to questions, Mr. Matteson stated that H 478 would provide an I
economic benefit. They would be able to compete with other destinations and
spend more money on marketing.

Ken Burgess, Idaho Licensed Beverage Association, testified in support of H ;

HOUSE STATE AFFAIRS COMMITTEE
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AGENDA
HOUSE RESOURCES & CONSERVATION COMMITTEE
1:30 p.m. or Upon Adjournment
Room EW40
Monday, March 05, 2012

SUBJECT DESCRIPTION PRESENTER

Fire Protection and Timber Harvest Mark Woods,
SITPA, Fire Warden
Howard Weeks,
CPTPA, Fire Warden

H 608 Water rights Ken Harward, Assoc.
of Idaho Cities
H 542 Motorized vehicles, hunting from Rep. Boyle

% If you have written testimony, please provide a copy of it to the committee
secretary to ensure accuracy of records.

LS
@ ' COMMITTEE MEMBERS COMMITTEE SECRETARY
i Chalrman Stevenson Rep Wood(27) Susan Werlinger
. §&  Vice Chairman Shepherd Rep Boyle Room: EW6E2
R Rep Wood(35) Rep Hagedorn Phone: (208) 332-1136
'7.‘? > Rep Barrett Rep Harwood email: swerlinger@house.ldaho.gov
‘. RepMoyle Rep Vander Wouda
i ':. Rep Eskridge Rep Gibbs
@ Rep Raybould Rep Pence
" Rep Bedke Rep Higgins
@ Rep Andrus Rep Lacey
(§" I,
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EXCUSED:

GUESTS:

MOTION:

> H 608:

NAMPA’S RESPONSE BRIEF (10/30/2020)

15378140_13.docx / 4628-13

MINUTES

HOUSE RESOURCES & CONSERVATION COMMITTEE

Monday, March 05, 2012
1:30 p.m. or Upon Adjournment
Room EW40

Chairman Stevenson, Vice Chairman Shepherd, Representative(s) Wood(35),
Barrett, Moyle, Eskridge, Raybould, Bedke, Andrus, Wood(27), Boyle, Hagedorn,
Harwood (DeVries), Vander Woude, Gibbs, Pence, Higgins, Lacey

Representatives Moyle, Gibbs and Lacey

Mark Woods, SITPA; Lindley Kirkpatrick, Christopher Meyer, City of McCall; Sandra
Mitchell, IRC; Jeff Peppersack, IDWR; John Homan, AG IDWR,; Craig Mickelson,
Joie McGarvin, Russell Westerberg, ICOA; Marie Kellner, Johathan Oppenhgimet,
Idaho Conservation League, Benjamin Davenport, Risch Pisca; Andy Brunelle, US
Forest Services, Jim Unsworth, IDFG; Elizabeth Criner, NWFPA

A quorum being present, Chairman Stevenson called the meeting to order at
2:52 p.m.

Rep. Raybould made a motion to approve the minutes of Wednesday, February
29, 2012. Motion carried by voice vote.

Mark Woods, Southern Idaho Timber Protective Association (SITPA), said the
Timber Protection Association's history Is long in Idaho. He said cooperative fire
protection s still in use today and is the core of the Association. He said anyone
owning forest lands can become a member of the Association. It is voluntary and
open to all forest landowners. He reviewed the three methods that private forest
landowners can choose to meet Idaho's Association membership requirements.
He reviewed the membership rates. He stated the Associations are organized as
private non-profit organizations. He gave an overview of the organization. He
explained his duties as forest warden. He said they have a history that is long and
efficient and cost effective. He reviewed the number of fires in the districts In the
last 20 years. He said the concept of cooperative fire management is the key to
success, He said their mission Is the preservation, perpetuation and protection
of the forest and of the forest lands of Idaho, He thanked the legislators for the
opportunity to speak to them.

Howard Weeks, Clearwater-Potlatch Timber Protective Association, thanked the
members for the opportunity to share their presentation. He said in the 1900's fire
protection associations began to be established. In 1825 the Idaho Forestry Act was
established and fire prevention codes were added. He reviewed the Association's
vision, concerns and efforts through the years. He reviewed the first decade of fire
operation and said through the next three decades there was a decline. He said
they now maintain a minimum level of fire losses. Mr. Weeks reviewed suppression
capabilities and what they have to work with to protect the forest. He explained their
work on the health of forests using prescribed fires, site preparation, and hazard
reduction, He explained their concerns for Airsheds and smoke dispersion. He said
they have a plan when doing prescribed burning to minimize the impact to the
public. He reviewed some numbers for fire preparedness funding.

Ken Harward, Idaho Association of Cities, yielded to Mr. Lindley Kirkpatritk to
explain the legislation.
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Lindley Kirkpatrick, City of McCall, spoke in support of H 608. He said this bill

will clarify that cities and sewer districts are not required to obtain a water right for

distribution of waste water on land. He said they worked with the Department of

Water Resources and the Association of Cities and both support this measure. He

said this doesn't change anything about DEQ's reuse tools, it only allows cities to

use wastewater on growing crops. He said McCall has a water freatment plant

By [ and a wastewater treatment plant. He said Water Resources has assured the

i city they can reuse waste water when they have a municipal water right. He said

: it is not clear that the city can reuse waste water from a plant that does not have

a municipal water right. Mr. Kirkpatrick said McCall contracts fram an irrigation
district that does not have a water right. He said the bill is crafted narrowly. He
reviewed the new language in the bill.

Christopher Meyer, Givens Pursley, representing the City of McCall, reviewed the
legislation. He said it Is a simple measure of whether cities must first obtain a water
right for land application of waste water reuse, He said they approached Water
Resources on the issue and there were a number of circumstances where there

L is a question of whether it is lawful or not. He said getting a water right could be
o a lengthy and contentious process. He said this measure would answer a simple

: question. He said they have worked closely with the Dept. of Water Resources and
% A with the Idaho Water Users Association. He said they do not oppose this bill.

In response to Committee questions, Mr. Meyer said this legisiation would not
i authorize or prohibit the city from having storm water run off processed through
the wastewater treatment plant and discharge back into a canal. He also said

] this legislation does not apply any new authorities to cities for depositing affluent
on growing crops. He said those situations are covered by DEQ rules and are
separate from this legislation.

MOTION: Rep. Raybould made a motion to send H 608 to the floor with a DO PASS
recommendation. Motion carried by voice vote. Rep. Stevenson will sponsor
the bill on the floor.

H 542: Craig Mickelson, ICOA, said he represents game wardens around the state.
i He said he strongly opposes H §42. He said the bill would reduce the ability for
ki conservation offices to do their job. He reviewed the adverse effects of the bill.

Johathan Oppenheimer, ldaho Conservation League, said this bill removes

the Fish and Game's ability te manage wildlife. He sald it is appropriate for the
Department to regulate hunters and those not pursuing game are not effected by
the regulation. He said this is more about fair game hunting than it is about access.
He encourage the Committee to withdraw the bill and work with Fish and Game
on this issue.

Angela Rossmann, Idaho Wildlife Federation, said their issues have been
addressed and they support the Fish and Game Commission and their ability to
regulate hunting in certain units.

e Benjamin Davenport, Idaho Outfitters and Guides Assoc., said this is not an anti-

e OHV issue. He said the issue has been more polarized since the last Session, He

gt said the Association still has some concerns that this may potentially force the Fish
and Game to use other tools to manage game. He said there is concern with the
potential of a reduction in hunting opportunity.

HOUSE RESOURCES 8 CONSERVATION COMMITTEE
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House Bill 608
March 5, 2012

Chairman Stevenson and membets of the Commiittee,
My name is Lindley Kirkpatrick and 1 am the McCall City Manager.
I am here today to testify in support of House Bill 608.

The purpose of this legislation is to clarily that cities and sewcr districts are not required
1o obtain a water right (or the treatment — and especially disposal — of wastewater

effluent.

We have worked closely with the Departiment of Water Resources, the Department of
Environmental Quality, and the Idaho Water Users Association to develop the language
in the bill before you today, We also worked with the Association of 1daho Cities, and
this bill has their support. Ken Harward and Nancy Stricklin are here today on behalf of
AIC. 1 am adviscd that the Department of Waler Resources also supports this proposal, 1
believe that Shelly Keen and John Homan of IDWR are here today to express the
Department’s support and answer any questions you may have from the Department’s
perspective, Finally, the City’s special water counsel, Chris Meyer, is also here and will

say a few words about the measure,

1 want to be clear up front: this doesn’t change anything about DEQ’s reuse rules. It only

addresses the authority to use treated effluent to grow crops or for another beneficial use.

The issue here is the ability to land apply treated effluent that does not originate from a
municipal water right. Like many cilies, McCall has a waler treatment plant and a
wastcwater treatment plant. We have a municipal water right for the water which we treat
and deliver to our residents. We cvenlually collect and treal that water again, and disposc

of the wastewater effluent by land applying it

NAMPA’S RESPONSE BRIEF (10/30/2020)
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We have received assurances from IDWR that cities and sewer district’s can land apply
their own effluent — water that comes from their own water right. What is not clearly
authorized is the land application of (reated cfTluent when there isn’t a municipal waler
right for the original, source drinking water. An example of that situation is in McCall,
where we trcat wastewaler [rom a scwer district, located outside the city limits. That
sewer district does not have a water right. They collect wastewater which was initially
diverted by numerous private landowners each operating their own domestic wells or
other water sources. They deliver that wastewater to us, we treat it, and land apply it. Tt is

that land application which is of concern here.

We've tricd Lo crafi this proposal narrowly to apply to only citics, scwer districts and
other publicly-owned (reatment works, We don’t want 1o get tangled up with any

industrial users or private environmenial remediation efforts.

There are already specific exemptions in Idaho Law — at 42-201. For example, you don’t
need a water right for fire fighting activities and for forest management practices. This
proposal simply adds a similar exemption for the land applicalion of treated waslewalter
by citics and scwer districts, The new language appears as a new scclion 8, and can be
seen on page two of the Bill. Additionally, 42-221 is also amended to require that notice
be provided to the Depariment of Water Resources and cstablish a fee of $150. We
worked with the Department closely to come up with that provision. It will allow the

Department 1o monitor and track any use of (his exemption.

Mr, Chairman, T'll sland for any questions, and I hope that the Commitiee will support

this proposal.

Thank you.
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AMENDED #1 AGENDA

SENATE RESOURCES & ENVIRONMENT COMMITTEE

1:30 P.M.
@ Room WW55
Wednesday, March 14, 2012
SUBJECT DESCRIPTION PRESENTER
APPROVAL OF Minutes of March 2, 2012 Senator Werk
MINUTES
H 495 Continuation of Hearing Relating to State Representative John
Endowment Lands Vander Woude
H 494 Continuation of Hearing Relating to the Idaho Representative Scott
Board of Scaling Practices Bedke
H 496 Continuation of Hearing Relating to Exemption of Representative Lynn
Members of Armed Forces, Reserves, National M. Luker
Guard by Fish & Game, and Veterans from Hunter
Education Requirements
—> H 608 Relating to Water Rights Ken Harward,

'

Assaciation of [daho
Cities

If you have written testimony, please provide a copy of it to the committee
secretary to ensure accuracy of records.

COMMITTEE MEMBERS

Chairman Pearce

Vice Chairman Balr

Sen Cameron
Sen Siddoway

Sen Brackett

> M LoR -

COMMITTEE SECRETARY

Sen Heider
Sen Tippets

Sen Werk
Sen Stennett

B aEobe DO LY. TTHE BILL Wi AD0T TSLssED THY by,

Linda Kambeltz

Room: WW37
Phone: (208) 332-1323

emall: sres@senate.idaho.gov
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CcrivyorMcCALL
==L e e ]
March 14,2012 pee?

Senator Monty Pearce, Chair

Senate Resources & Environment Commitiee
State Capitol Building

PO Box 83720

Boise, ID 83720-0081

i re: House Bill 608
Dear Senator Pearce and Members of the Committee:

The City of McCall strongly supports House Bill 608. The purpose of this bill is to clarify that cities
and sewer districts are not required to obtain a water right for the treatment and disposal of wastewater

effluent.

This bill makes no changes to-any water quality requirements imposed by the Department of
Environmental Quality. It only addresses the authority to use treated effluent to grow crops or for
another beneficial use. Specifically, the issue here is the ability to Jand apply treated effluent that does
not originate from a municipal water right,

We have received assurances from the Department of Water Resources that cities and sewer districts
can land apply their own effluent — water that comes from their own water right. What is not clearly
authorized is the land application of treated effluent when there isn’t a municipal water right for the
original, source drinking water. There are many situations around the state where publicly owned
treatment facilities accept wastewater from sewer districts or other entities which do not have water
rights. This bill addresses those situations.

For example, the City of McCall treats wastewater from a sewer district, located outside the city limits.
That sewer district does not have a water right. They collect wastewater which was initially diverted by
numerous private landowners each operaling their own domestic wells or other water sources. They
deliver that wastewaler to us, we treat it, and then land apply it, all in conformance with DEQ’s water
guality standards,

We have worked closely with the Department of Water Resources, the Department of Environmental
Quality, and the Association of ldaho Cities to develop this proposal. This bill reflects the concerns of
those agencies, and has their support, Further, we have coordinated with the Idaho Water Users
Association, and have addressed their concerns in this proposal.

The City appreciates the Committee’s consideration, and respectfully urges the Committee to support
the bill.

Sing

J City Manager

216 East Park Street ¢ McCall, Idaho 83638 » (208) 634-7142 « Fax (208) 634-3038

e N e DU g
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Association of Idaho Cities s
3100 South Vista, Suite 310, Boise, ldaho 83705
Telephone (208) 344-8594
Fax (208) 344-8677
www.ldahocities.org

Wednesday, March 14, 2012
| To: Senate Resources & Environment Commnittee

Sen. Monty Pearce, Chair Sen. Steve Bair, Vice Chair

Sen. Dean Cameron Sen. Jeff Siddoway
Sen, Bert Brackett Sen. Lee Heider
Sen. John Tippets Sen. Elliot Werk

’ Sen. Michelle Stennett

; From: Ken Harward, Executive Director
l Re:  AIC Supports House Bill 608 on Water Rights for Land Application of Effluent

| The Association of Idaho Cities strongly supports House Bill 608, which would clarify that a
separate water right is not required for the collection, treatment, slorage, or disposal of effluent
from publicly owned treatment works when wastewater is treated and disposed on behalf of

! cntities that do not have a municipal water right.

! Currently, municipalities that land apply treated effluent are not required to obtain water rights
when the water is diverted under an existing right. However, there are many situations where
publicly owned treatment facilities accept wastewater from sewer districts and other entities

' which do not have water rights.

| For example, the City of McCall accepts wastewater from a sewer district located outside of city

| limits. The sewer district does not have a water right—they collect wastewater which was

' initially diverted by a number of private Jandowners each with their own well. The City of

1 McCall treats the wastewater and land applies the treated effluent to comply with federal
regulations.

Another example is the Hayden Arca Regional Sewer Board (HARSB). The city of Hayden docs
not provide municipal water service and thus does not have a municipal water right, but the city
docs collect wastewater which is then transmitted into a regional sewer treatment system.
HARSB also receives wastewater from Kootenai County and Hayden Lake Recreational Water

1 and Sewer District. The treated effluent is then land applied during certain times of the year.

In the event that land application is to occur on land for which there is not already identificd a
place of use for an existing water right, notice of the place of use will be provided to the
Department of Water Resources to ensure the department is informed about where walter is being
used.

House Bill 608 will benefit communities around the state that are working to provide wastewater

treatment and disposal as efficiently and effectively as possible, while complying with a myriad ‘
of federal water quality requirements. We appreciate the commiltee’s consideration of this bill

and respectfully ask for your support.

e =]

NAMPA’S RESPONSE BRIEF (10/30/2020)

15378140_13.docx / 4628-13 Page 128 of 209



AGENDA
SENATE RESOURCES & ENVIRONMENT COMMITTEE

1:00 P.M.
Room WW55
Friday, March 16, 2012

DESCRIPTION PRESENTER
APPROVAL OF February 20 and March 12, 2012 Senator Brackeit
MINUTES Senator Tippets
H495 Discussion
H 494 Continuation of Hearing Relating to the Idaho Representative Scott

Board of Scaling Practices Bedke
H 496 Continuation of Hearing Relating to Exemption of Representative Lynn

Members of Armed Forces, Reserves, National M. Luker
Guard by Fish and Game, and Veterans from
Hunter Education Requirements
—F—> H608 Continuation of Hearing Relating to Water Rights Ken Harward,
Association of Idaho
Cities

if you have written testimony, please provide a copy of it to the committee
secretary to ensure accuracy of records.

COMMITTEE MEMBERS COMMITTEE SECRETARY
Chairman Pearce Sen Heider Linda Kambeitz

Vice Chalrman Bair Sen Tippets Room: WW37

Sen Camseron Sen Werk Phone: (208) 332-1323

Sen Siddoway Sen Stennett emall: sres@senate.idaho.gov

Sen Brackett

il
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MINUTES (1@94—;’ 0/<

SENATE RESOURCES & ENVIRO NT COMMITTEE

s DATE: Friday, March 18, 2012
g TIME: 1:00 PM.
PLACE: Room WWS55
MEMBERS Chairman Pearce, Vice Chairman Bair, Senators Cameron, Siddoway, Heider,
PRESENT: Tippets, and Stennett
ABSENT/ Senators Werk and Brackett,
EXCUSED:
NOTE: The sign-in sheet, testimonies, and other related materials will be retained with

the minutes in the committee's office until the end of the session and will then be
located on file with the minutes in the Legislative Services Library.

CALL TO Chairman Pearce called the mesting to order at 1:05 p.m.
ORDER:
|
H H 494: Continuation of Hearing Relating to the |daho Board of Scaling Practices. Tom

i Schultz, Director, Department of Lands, presented this bill to the Committes,

Mr. Schultz said this bill would amend membership requirements of the Idaho
Board of Scaling Practices and would create one new Board member position.
He said current statute provisions require two Board members be appointed by
the Governor from nominees provided by Intermountain Forest Association (IFA).
He further stated that due to the dissolution of the IFA in Idaho, amendments
to the statute addressing Sealing Board membership were necessary, The
proposed amendments set requirements for gubernatorial appointments intended
to reflect balanced representation on the Scaling Board with equal opportunity for
‘v neminations from a broad spectrum of the timber community. Mr. Schultz said the
bill contained an emergency clause to provide for gubernatorial appointments on
a current IFA member term expiration as well as a new member appointment,
before the Scaling Board budget and assessment-setting meeting conducted prior
to the start of fiscal year 2013.

Mr. Schultz said the Scaling Board did vote on this bill at a board meeting in
support of this bill. A copy of his talking points is attached to the minutes.

There was no one who wanted to testify.

MOTION: Senator Siddoway made a motion, seconded by Senator Heider, to send H
494 to the floor with a "do pass". The motion carried by a voice vote. Senator
Siddoway will carry this bill on the floor.

> H 608: Continuation of Hearing Relating to Water Rights. Chris Meyer, Attorney with
Givens-Pursley and representing the City of McCall, presented this bill on behalf
of Representative Stevenson and Ken Harward, Association of Idaho Cities.
| Mr. Meyer said the purpose of this legislation was to clarify that a separate water
right was not required for the collection, treatment storage or disposal storage,
including land application, of the effluent from publicly owned treatment works,
He said effluent was water that had already been diverted under an existing right
and had not been returned to the waters of the state. Mr. Meyer further pointed
out, that if the land application was to be on land which was not already identified
as a place of use for an existing water right, notice of the place of use would be
provided to the Department of Water Resources. This would allow the Department
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to have complete records of where the water was to be used. He said this bill
resolved this question.

Mr. Meyer passed out two letters in support of H 608, One letter was from the

Association of Idaho Cities and the other one was from the City of McCall, copies

of which are attached to the minutes. He said the City of McCall faced a zero

phosphorous limit at Lake Cascade. As a consequence, pulting that water back

onto the lake, no matter how well treated, was a physical and financial impossibility.

He indicated he was not aware of a city or sewer district that had ever obtained

a water right in connection with such land application or other disposal place. ke

had received assurances that obtaining an additional water right would not be a
requirement from the Department of Water Resources, Based on his own research,

to the extent the municipality land applied water that was traceable to its own ‘
municipal water right, that municipality didn't need to do anything further and that it |
was covered by that initial water right. i

Mr. Meyer said, in many instances, though, the cities "land apply" water that came
from sources that were other than its own municipal water right, which raised a
question. For example, the City of McCall accepts sewage waler from outside the
city limits, collected by a sewer district. This Is a cooperative venture that makes a
lot of sense economically and environmentally when it applies that water altogether.
They are not the only ones who face this question. He cited the City of Boise as
another example. The water doesn't come from its own municipal water rights
because It doesn't own any. He said there were probably others. The purpose of
this legislation, he said, was to get the water lawyers out of this business and to
allow municipalities to spend their dollars and focus their attention on the issue at
hand, which was the water quality side of the equation. The Department of Water
Resources was involved in drafting this legislation and added some provisions to it,
notably, a provision requiring notification of the Depariment of Water Resources
when there is a land application and the payment of a small fee to cover their

{ administrative costs.

MOTION: Senator Heider made a motion, seconded by Senator Bair, to send H 608 to the
floor with a "do pass" recommendation. The motion carried by a voice vote.
Senator Heider will carry this bill on the floor.

APPROVAL OF Senator Heider made a motion, seconded by Senator Siddoway, to approve the
MINUTES: minutes of February 20, 2012. The motion carried by a voice vote.

Senator Tippets made a motion, seconded by Senator Heider, to approve the
minutes of March 12, 2012. The motion carried by a voice vote.

DISCUSSION Relating to State Endowment Lands. Chairman Pearce said the testimony had
OF been heard and the hearing was closed.
H 495:

SENATE RESOURCES & ENVIRONMENT COMMITTEE
Friday, March 16, 2012—Minutes—Page 2
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, i Senate Resources and Environment Committee
Hearing on H.B. 608
March 16, 2012

' Republicans Democrats
l

Chair Monty J. Pearce Elliot Werk

Vice Chair Steve Bair Michelle Stennett

Dean L. Cameron
| Jeff C. Siddoway
| Bert Brackett

Lee Heider

John Tippets

Chairman Pearce and members of the Committee, good
afternoon. I am Chris Meyer with the law firm of

Givens Pursley. I thank you for the opportunity to

speak with you today.

Garrick Baxter and Shelly Keen of the Idaho
! Department of Water Resources are here as well and

available for questions.

1418003_1 Page 1 of 7
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Ken Harward of the Association of Idaho Cities and
Lindley Kirkpatrick, City Manager of the City of
McCall, had hoped to present as well, but they are out of

town and unable to attend today’s rescheduled hearing.

I serve as special water counsel to the City of McCall. 1
also represent a number of other municipal entities on
water rights matters, but am here today on behalf of the

City of McCall.

H.B. 608 is a simple measure. It resolves the question
of whether cities and other public entities engaged in
land application of wastewater must first obtain a water

right for what they do. |

1418003 _1 Page 2 of 7
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Years ago, back in the day, cities collected sewage,
treated it minimally, and discharged it to rivers, lakes,
and drains. As federal environmental regulations have
tightened in recent years, this is often no longer an
" option. The City of McCall, for instance, faces a zero
! phosphorous limit in Lake Cascade. In order to comply
with increasingly strict environmental requirements,
McCall and others are turning more and more to land

application of wastewater.

I am not aware of any city or sewer district that has ever
1 obtained a water right for that purpose. Of those that I
have spoken to, I hear over and over that this is an issue

| they just try to ignore.

But, as Cities are now being called upon to invest
millions and millions of dollars in water quality
strategies, my advice to them is that they should not just

.ignore this issue.

1418003_1 Page 3 of 7
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I made inquiries at IDWR to see if we could resolve this
issue without the sometimes costly and contentious
process of securing a new water right. The legal team at
IDWR agreed that, based on common law principles, it
is clear that a city can treat and dispose of water it
diverts under its municipal water rights, and it doesn’t
need a new water right to do so. A question arises,
however, as to the treatment and disposal of water that

is not part of a municipal water right. 1

As Mr. Kirkpatrick explained, the City of McCall land
applies not only its own municipal water, but water |

collected outside the city.

McCall is the example that brings us here today, but

they are not alone. Another example is the City of ;
Boise which manages wastewater but does not own

municipal water rights. Another is the Hayden Area

Regional Sewer Board (HARSB). Another is the North

Kootenai Water and Sewer District. Undoubtedly there

are others. This really is a state-wide issue. (i

1418003_1 Page 4 of 7
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Sorting out whether the molecules in the sewage
, effluent can be traced to a municipal water right or
really came from somewhere else (such as a can of
Pepsi) would be a bonanza for water lawyers. It could
send many kids to college. But it would accomplish

nothing for the People of Idaho.

This bill is the opposite of a “Full Employment Act for

Water Lawyers.” It eliminates uncertainty. It
eliminates the basis for litigation. And it allows cities
and other public entities to focus on what they should be
‘ focused on: Developing the most efficient, lowest cost
solutions to meet water quality requirements. In short, it
| allows cities to spend their resources on engineers rather
than lawyers. And that is a good thing. There will
always be work for the lawyers. They don’t need this to

keep them busy.

It also allows the Department of Water Resources to
devote its scarce resources to tackling the important
water issues facing the State.

1418003 _1 Page 5 of 7
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As Mr. Kirkpatrick mentioned in his testimony, the City
of McCall has reached out to a broad range of affected
interests including other cities, sewer districts and

operators of publicly owned treatment works.

The first thing we did was to meet with the legislative
committee of Idaho Water Users Association, where we »5
secured a “neutral” or “do not oppose” position on the

bill.

There is strong support for this, across the board. The
Association of Idaho Cities is firmly behind it. Both
IDWR and DEQ favor the measure.

1418003 _I Page 6 of 7
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. In short, this is a simple bill that provides a simple
answer to a simple question. It doesn’t solve the
world’s problems. It certainly doesn’t solve the
enormous challenge of water quality regulation. All
those requirements remain in place and are unaffected

{ by this bill. What it does is ensure that cities can focus
on water quality without having to worry about yet

|
' another problem.

1418003_1 Page 7 of 7
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Addendum D COMMUNICATIONS WITH IDWR REGARDING BLACK
RoCK UTILITIES, INC.

1. Letter from Christopher Meyer to Gary Spackman re water right nos.
95-9055 and 95-9248 (Sept. 2, 2008) (with four enclosures).

2 Review Memo by Mat Weaver re water right nos. 95-9055 and 95-9248
(Sept. 23, 2008).

3 Letter from Mat Weaver to Christopher Meyer re water right nos. 95-9055
and 95-9248 (Sept. 29, 2008).
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GIVE(%PF&SLEY LLp
CHRISTOPHER H. MEYER
DIRECT DIAL: 208 386-1238

CELL: 208 407-2792
CMAIL: chrlemeyarg@glvenscursloy.com

LAW OFFICES Gery G, Allen Dakara K. Krisiensen Kesey .l Nunez

6C1 W. Bannock SM Peler G. Baton Ane C. Kunel V. Hugh O'Ricrdan, LLM,
PO Box 2/20, Boise, [daho 43/01 Chrslogher J, Beeson  Jderemy G, Ladie G. Antrew Page
TELEPHONE: 208 368-"200 Ciint R. Boinder Michael P. Lavrence Terri R. Pickans
FA'CSIWLEZ 208 2y6-1300 Erik J, Buindsr Frankiir: G, Les Angels M. Rerd
WEBSITE: wnw. ghverspu-slay com Jeremy C, Chou Davi R. Lunbardi Scoll A Tsdiryl, LL,M,
Wiltam C. Ccle John M Marsaal J Will Varr
Michael C. Crezmer Kemelh R McCluse Conley E. Ward
Amrbar N. Cina Kelly Grazne McConnell Roberl B Write
Krisin Bjerkman Dupa Cynihis A, Melily
Thomas E, Dvarak Christopie B, Meyer RETIRED
Jeftray C. Forezay L. Edwerd Milier Kernell L. Parsley
Juztin M. Fredin Patrick J. Mlier Raymoad O. Givens
Mertin C. Hendrdcuson  Judson B. Monigomery James A. McClure
Stevan J. Hippter Daborah E. Nelsor.

Septcmber 2, 2008

Gary L. Spackman

Administrator

Water Management Division

Idaho Department of Water Resoutces

322 East Front Street :
P.O. Box 83720 i
Boise, ID 83720-0098 f

Re: Water Right Nos. 95-9055 and 95-9248 — Land Application of Treated |
Effluent

Dear Mr. Spackman:

I am writing on behalf of my client, Black Rock Ultilities, Inc. (“Black Rack™), owner of
the above-captioned water right permits. Both permits are for municipal use of ground water. 1
spoke on Friday with Bob Haynes, and he suggested that I write Lo you.

The purpose of this lctter is (o inquire as to whether any amendment of these permits is
required in order for Black Rock to apply treated effluent derived from these rights to golf
courses within The Club at Black Rock and Black Rock North (collectively the “Project™). As
you may recall, The Club at Black Rock is the original project, now neatly compleie, and Black
Rock North is the adjacent expansion.

Black Rock’s Application for Amendment of Permit to Water Right No, 95-9045
(Application No. 74780) is now pending beforc the Iduho Department of Water Resources
(“IDWR?” or the “Department™). In our settlement conference last week, the Protestants urged
Black Rock to expedite its plans to land apply treated eflluent from its municipal ground water
rights to golf courses within the Project. This would reduce, but not replace, the need for surface
irrigation on that property. Black Rock believes that this is an environmentally sound water
conservation practice and wishes to do so. Black Rock has been working with the Idaho
Department of Environmental Quality to obtain the appropriate environmental permits. Black
Rock previously obtained informal assurance from the Northern Regional Office that no

e e e A A e e s i
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Gary I.. Spackman
September 2, 2008
Page 2

amendment of its water right permits would be required. I am writing to you seeking
confirmation of that conclusion.

I believe the general rule is clear that a municipal previder may land apply treated
efflucnt derived from its municipal water rights to land within its expanding municipal service
area without any amendment of its water rights.” However, there are special considerations here.
Specifically, we wish to confirm that following statements are true, without any amendment of
the current permits:

1. The condition on Water Right No. 95-9055 stating “Placc of use is within the
service area of CAG vestments, LLC.” will be understood to apply to the
service area of the current owner and municipal provider, Black Rock Utilities,
Inc.

2, The place of use for Water Right No. 95-9055 describes an expanding municipal
service area and is not limited to the specific forty-acre tracls identified in the
Watcr Permit Report.

3. The condition on Water Right No. 95-9055 prohibiting use of this ground water i
right [or irrigation of land to which surface rights are available does not prohibit
land application of treated municipal effluent on such land.

4, The condition on Water Right No. 95-9248 stating “Place of use is within the area
served by the public water supply system of The Ridge at Blackrock Bay Homes,
Ine. The place of use is generally located within Government T.ot Numbers 1, 2,
and 3 of Scction 9, Township 48N, Range 4W.” will be understood to apply to the
service arca of the current owner and municipal provider, Black Rock Utilities,
Inc.

5. The place of use for Water Right No, 95-9248 describes an expanding municipal
service ared and is not limited to the lots identified in the condition quoted above.

I offer the following additional information and explanation.

! “I'he service area need not be described by legal description nor by description of every intended use in
delail, but the area must be described with sufficient information to identify the general location where the water
under the water right is to be used and Lhe types and quantity of uses that generally will be made.” Tdaho Code § 42- !
202(2) (application requirements for municipal service providers). ““Service area’ means that area within which a :
municipal provider is or becomes entitled or obligated to provide water for municipal purposes. ... For a municipal 1
provider that is not a municipality, the service area shall correspond to the arew thal it is authorized or obligated to
serve, including changes therein after the permit or license is issued.” Idaho Code § 42-202B(9) (definition of
“service area”).

NAMPA’S RESPONSE BRIEF (10/30/2020)
15378140_13.docx / 4628-13 Page 143 of 209



Gary L. Spackman
Scptember 2, 2008
Page 3

Water Right No. 95-9055

Water Right No. 95-9055 contains a “condition of approval” stating: “Place of use is
within the service area of CAG Investments, LLC.” This is listed as Condition No. 6 on the
Water Pcrmit Report.

First, Black Rock seeks assurance that there is no need to amend the permit to change the
reference in the condition [rom the former owner, CAG Investments, LLC, to the current owner,
Black Rock. The permit was assigned to Black Rock Utilities, Inc. on January 11, 2006 and the
assignment was approved by the Department on January 20, 2006.

Second, Black Rock sceks assurance that the referenced condition describes an expanding
municipal service area under Idaho Code § 42-202B(9) and is not limited to the forty-acre tracts
listed on the water right. This condition appears on the Water Permit Report available on
IDWR’s website, but not on the original hard copy of the permit (copies of each are enclosed).
Apparently the Department inilially took the position that the place of use should be described by
forty-acre tracts. Indeed, the Water Permit Report continucs to list a series of forty-acre tracts,
which are no longer representative of Black Rock’s current Project boundary (which has
expanded to include Black Rock North), An IDWR internal memorandum to the file from Sharla
[Curtis?] dated July 25, 2001 states: “The applicant is a development company which does not
serve as a typical water provider with a service area. This application is [or a specific
development and the place of use to be covered by the municipal permit was listed by Y4%.
Therefore, the permit will be issued with the place of use spelled out like the application instead
of with a general remark allowing the use within a service area.” Apparently, the Department
later determined that this was incorrect and addced the above-quoted condition describing the |
place of use based on the municipal provider’s scrvice area. Black Rock seeks confirmation that §
the place of use descriplion set out in the above-quoted condition establishes an expanding
municipal service arca, that the list of forty-acre tracts on the permit is not controlling, and that
there is no need to amend the Permit to describe land within Black Rock North.

Third, Black Rock seeks your advice as to (he effcct of the condition which states: “The
right holder shall not provide water diverted under this right for the irrigation of land having
appurtenant surface water rights as a primary source of irrigation water except when the surface
water rights are not available for use. This condition applies to all land with appurtenant surface
water rights, including land converted from irrigated agricultural use to other land uses but still
requiring water to irrigate lawns and landscaping.” This is listed as Condition No. 5 on the
Water Permit Report and Condition No. 7 on the original Permit.

This provision appears to have been inspired by Idaho Code § 67-6537 enacled in 2005.
This statute, which is directed to local land use entities, not IDWR, requires land use applicants
under the Local Land Use Planning Act to use surface water as the primary source of supply if it
is “reasonably available.” It is my understanding that the Department does not view this statute
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Gary L. Spackman
September 2, 2008
Page 4

as prohibiting land application of municipal effluent from ground water to land where surface
water is available, so long as the ground water was first used for in-house culinary purposes.
Accordingly, we trust that the referenced condition is intended to prohibit only the use of this
ground water right for direct irrigation, and does prohibit the environmentally desirable goal of
land application of treated effluent.

Water Right No. 95-9248

Black Rock also owns Water Right No. 95-9248, which it acquired from the prior owner,
The Rzidge at Black Rock Bay Homes, Tnc., via an Assignment of Permit dated October 11,
2007.

Unlike Water Right No. 95-9055, this water right does not identify any placc of use on its
face. Instead, it contains a condition stating: “Place of use is within the area served by the
public water supply system of The Ridge at Blackrock Bay Homes, Inc. The place of use is
generally located within Government Lot Numbers 1, 2, and 3 of Section 9, Township 48N,
Range 4W.” This is displayed as Condition No. 4 of the Water Permit Report and Condition No.
6 on the original Permit.

Black Rock seeks assurance that the reference to the service arca of the former owner,
The Ridge at Black Rock Bay Homes, Inc., will be understood to apply to the entire service area
of the currcnt owner and municipal provider, Black Rock Utilities, Inc. Black Rock also seeks
assurancc that the reference to three specific lots does not limit the place of usc, and that the
municipal scrvice aree may change (without need for amendment or transfer) in accordance with
Idaho Code § 42-202B(9). This way, if it becomes practicable, treated effluent from this right
could be incorporated into a common land application program with effluent from Watcr Right
No. 95-9055.

1 thank you for your consideration and attention. If Kyle Capps or I can provide
additional information, we would be pleased to do so, My direct dial is provided above. You
may reach Kyle on his cell phone at 208-755-4744, We look forward to your guidance.

Sincerely,

Chrisfopher H. Meyer

% Upon purchase of this separate development, The Ridge at Black Rock Bay was folded into The Club at {

Black Rock for development purposes. However, the homes and lawns served by this water right are served by a H
physically separate ground water system under Water Right No, 95-9248, Since no surface water right was 1
available for this ground water right when it was permitted, the permit does not contain a condition similar that that !
included for No. 95-9055 prohibiting irrigetion of lands to which surface rights are available, !
i
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Gary L. Spackman
September 2, 2008
Page 5

Encl: Water Permit Report for Water Right No. 95-9055
Original Permit for Water Right No. 95-9055
Water Permit Report for Water Right No. 95-9248
Original Permit for Water Right No. 95-9248

cc: Robert G. Haynes, Regional Manager, Northemn Regional Office, IDWR
Kyle Capps, Vice President, Black Rock Development
John R. Layman, Layman, Layman & Robinson
Amie L. Anderson, Layman, Layman & Robinson
Scott N. King, Senior Project Engineer, SPF Water Engineering, LLC
Barry Rosenberg, Executive Director, Kootenai Environmental Alliance
Jai K. Nelson, Coordinator, Coalition for Positive Rural Growth

CHM:ch

SACLIBNTS\BO28MVCHM Lir 10 Gary Spackman ra 95-9055 nd 95-9248 DOC
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Water Right Report Page 1 of 3

IDAHO DEPARTMENT OF WATER RESOURCES
Water Permit Report

09/02/2008

WATER RIGHT NO. 95-9055

Owner Type Name and Address
Current Owner [[BLACK ROCK UTILITIES INC|
KYLE CAPPS, CGCS
PO BOX 3070
COEUR D ALENE, ID 83816
(208) 665-2005
|lOriginal Owner||CAG INVESTMENTS LLC
210 SHERMAN AVE STE 117
COEUR D ALENE, ID 83814
(208)676-8696

Priority Date: 11/13/2000
Status: Active

Jorovpwaree]
GROUND WATER|]

Beneficial Use|[From| To |[Diversion Ratel[Volume]
MUNICIPAL (01/01/12/31|{1 CFS

Total Diversion 1 CFS

Location of Point(s) of Diversion:

GROUND WATER|INENW Sec. 16| Township 48N|[Range 04W|[KOOTENAI County
GROUND WATER|ISWNW Lt 2|Sec. 16|Township 48N ge 04W| KOOTENAI County|
GROUND WATER||SWNW Lt 2/iSec. 16| Township 48N{|Range 04W|[KOOTENAI County
GROUND WATER{ISWNW Lt 2/iSec. 16| Township 48N e 04W(IKOOTENAI County

http://www.idwr.idaho.gov/apps/ExtSearch/RightReportAl asp?HasinNumber=95&Sequenc_.  9/2/2008
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Water Right Report

GROUND WATER(|ISENW Lt 3 [Sec. 16|[Township 48N||[Range 04W|[ KOOTENAI County
GROUND WATER|SENW Lt 3 [[Sec. 16/ Township 48N|[Range 04W|[KOOTENAI County,
GROUND WATER|SENW Lt 3 (|Sec. 16/[I'ownship 48N||Range 04W|[KOOTENAI County

Place(s) of use:

Place of Use Legal Description: MUNICIPAL KOOTENAI County

Page 2 of 3

; Bﬂﬂgﬁ’ﬁsxﬂm Lot|| Tract
48N 04w |[s SWNE

INESW
SE
9 NW|
NESW
16 NWNE
NENW,
17 NENE

Acres|[Lot|| Tract
SENE

NWSW
NWSE
NWNW
NWSW

NWNW|

Acres||Lot|| Tract

SESW
SWSE
SWNW
SWSW

SWNW

Acres||Lot] Tract

SESE
SENW
SESW

SENW|

Acres

Conditions of Approval:

1.{[26A

had no control.

3.{{046

Project construction shall commence within one year from the date of permil issuance and shell
proceed diligently to completion unless it can be shown to the satisfaction of the Director of the
Department of Water Resources that delays wore due to circumstances over which permit holder

2./1004 (I The issuance of this right does not grant any right-of-way or easement across the land of another.
ight holder shall comply with the drilling permit requirements of Section 42-235, 1daho Code.

After specific notilication by the Department, the right holder shall install a suitable measuring
4./01M|[device or shall enter into an agreement with the Department to determine the amount of water
diverted from power records and shall annually report the information to the Department.

The right holder shall not provide water diverted under this right for the irrigation of land having
appurtenant surface water rights as a primary source of irrigation water except when the surface
water rights are not available for use. This condition applies to all land with appurtenant surface
water rights, including land converted from irrigated agricultural use to other land uses but still
requiring water to irrigate lawns and landscaping.
Place of use is within the service area of CAG Investments, LLC.

Dates:

Proof Duc Date: 08/01/2011

Proof Made Date:

Approved Date: 08/08/2001
Moratorium Expiration Date:
Enlargement Use Priority Date:
Enlargement Statute Priority Date:
Application Received Date: 11/13/2000

http:/www.idwr.idaho.gov/apps/ExtSearch/RightReportAJ.asp?BasinNumber=95&Sequenc...
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Water Right Report Page 3 of 3

Protest Deadline Date: 02/05/2001
Number of Protests: 0

Field Exam Date::

Date Sent to State Off:

Date Received at State OfF:

Other Information:

State or Federal:

Owner Name Connector:
‘Water District Number:
Generic Max Rate per Acre:
Generic Max Volume per Acre:
Swan Fails Trust or Nontrust:
Swan Falls Dismissed:

DLE Act Number:

Cary Act Number:

Mitigation Plan; False

http://www.idwr,idaho.gov/apps/ExtSearch/RightReportAl.asp?BasinNumber=95&Sequenc... 9/2/2088
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State of Idaho
Department of Water Resources

Permit to Appropriate Water
NO. 95-09065
Priodty:  11/13/2000 Maximum Diversion Rate: 1.00CFS

This is to certify, that CAG INVESTMENTS LLC
210 SHERMAN AVE STE 117
COEUR D ALENE ID 83814

! has applied for a permit to approypriate water from:

Source: GROUND WATER
and a penmit is APPROVED for development of water as follows:

[

MUNICIPAL 01101 to 12/31 1.00 CFS

‘ LOCATION OF POMT(S) OF DIVERBION:
GROUND WATER NEYINWY; . ‘Sec. 18, Twp 48N, Rge 04W, BM,  KOOTENA! Counly
GROUNDWATER L2 SWYNWY% 'Sec. 16, Twp 48N, Rge 04W, BM.  KOOTENAI County
GROUND WATER L2 SWYNW ‘Sec. 16, Twp 48N, Rge 04W, B.M,  KOOTENAI Counly
GROUND WATER L2 SWYNWY Sec. 16, Twp 48N, Rge 04W, B.M.  KOOTENAI County
GROUND WATER L3 SEYNWY - Sec. 16, Twp 48N, Rge 04W, B.IM.  KQOTENAI County

GROUND WATER L3 SEY%NVI : Sec: 16, Twp 48N, Rge 04W, B.M.  KOOTENAI County

GROUND WATER L3 SEWNWY I"Sui::IS.Md&N,_Rge 04W,BM. KOCTENAI County

»

PLACEOF USE: MUNICIPAL -

1. Proof of application of water to beneficial use shall be submitted cn or before August 1, 2008.
2. Subject to all priar water rights.
- 3. Project construclion shall commence within one year from tha date of permit issuance and shall
proceed diligently to completfon unless it can be shown to the satisfaction of the Director of the
Departmen! of Water Resources thal delays were due to clreymstances over which pemmit holder

% had no control.
! i 4, The issuance of this right does not grant any right-of-way or easement across the Jand of anolher.
’ ! 5. Right holder shall comply with the drilling penmii requirements of Section 42-235, ldaho Cade.
8. Afer specific notification by the Department, the right holder shall Install a suilable measuring
é device or shall enter Into an agreament with the Depariment to delenmine w of water
tment.
i

\O ‘ diverted from power reconds and shall annuslly report the mrmw
‘é WM ‘
J B IQ“:

3 &

-
T
HA
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Page 2 State of idaho
Depariment of Water Resources
Permit to Appropriate Water

NO. 85-05058
CONDITIONS OF APPROVAL,

7. The right holder shall not provide water diverted under this right for the irrigation of land having
appurtenant surface water rights as a primary source of inigation water except when the surface
water rights are not available for use. This condition applies to all land with appurtenant surface L
water rights, including land converted from irrigated agricultural use to other land uses bui still
requlring water to imrigate lawns and landscaping.

This pemmit is issued pursuant to the provisipns of Sectiop 42-204, ldaho Code. Wilness the signature of
the Direclor, affixed at Bolse, tis - @ %=y of 200(

o : KARL J DREHER, Director

MICROPILMED
sCs 47 1M | |
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Water Right Report Page 1 of 3

IDAHO DEPARTMENT OF WATER RESOURCES
Water Permit Report

09/02/2008

WATER RIGHT NO. 95-9248

Owner Type Name and Address

Current Owner ||[BLACK ROCK UTILITIES INC
KYLE CAPPS, CGCS
PO BOX 3070
COEUR D ALENE, ID 83816
(208) 665-2005

Original Owner|THE RIDGE AT BLACKROCK BAY HOMES INC|
10636 N GOVERNMENT WAY
HAYDEN, ID 83835
(208)772-5121

Priority Date: 10/25/2004
Status: Active

" Source Tributary| |
GROUND WATER| ;

Yolum
MUNICIPAL 01/01 12/31 025 CFS
Total Diversion 0.25 CFS

Location of Point(s) of Diversion: i

hitp://www.idwr.idaho.gov/apps/ExtSearch/RightReportAl.asp?BasinNumber=95&Sequenc... 9/2/2008 &
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‘Water Right Report

Place(s) of use:

Page 2 of 3

Place of Use Legal Description: MUNICIPAL KOOTENAI County

Township|[Range|Section [Lot|| Tract
48N 04W |19 1 |INENE
3 |INENW

Acres||Lot|| Tract
2 |INWNE

Agm“Lm I'ract|[Acres|Lot|[Tract||Ac

Conditions of Approval:

—

JI26A
holder had no control.

2./[046

number.

Project conslruction shall commence within one year from the date of permit issuance and shall
proceed diligently to completion unless it can be shown to the satisfaction of the Director of the
epartment of Water Resources that delays were due to circumstances over which the permit

Right holder shall comply with the drilling permit requirements of Section 42-235, Idaho Codc
and applicable Well Construction Rules of the Department.

Prior to or in connection with the proof of beneficial use sialement to be submitted for municipal
walter use under this right, the right holder shall provide the department with documentation
3.]134 ||showing that the water supply system is being regulated by the Idaho Department of
Environmental Quality as a public water supply and that it has been issued a public water supply

Place of use is within the area served by the public water supply system of The Ridge at
4.(|128 | Blackrock Bay Homes, Inc. The place of use is generally located within Government Lot
Numbers 1, 2, 3 and 4, Section 9, Township 48N, Range 4W.

After specific notification by the Department, the right holder shall install a suitable measuring |
5.||01M]|device or shall enter into an agreement with the Department to determine the amount of water i
diverted from power records and shall annually report the information (o the Department.

Dates:

Proof Due Date: 03/01/2010
Proof Made Date:

Approved Date: 03/09/2005
Moratorium Expiration Date:
Enlargement Use Priority Date:
Enlargement Statute Priority Date:
Application Received Date: 10/25/2004
Protest Deadline Date: 02/07/2005
Number of Protests: 0

Field Exam Date;:

Date Sent to State Off:

Datc Received at State Ofl:

Other Information:
State or Federal:
Owner Name Connector:

http://www.idwr.idaho.gov/apps/ExtSearch/RightReportAJ.asp?BasinNumber=95&Sequenc... 9/2/2008
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Water Right Report Page 3 of 3

Water District Number:
Generic Max Rate per Acre:
Generic Max Volume per Acre:
Swan Falls Trust or Nontrust:
Swan Falls Dismissed:

DLE Act Number:

Cary Act Number:

Mitigation Plan: False

http//www.idwr-idaho.gov/apps/ExtSearci/RightReportAJ.asp?BasinNumber=95&Sequenc... 9/2/2008
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State of Idaho
Department of Water Resources

Permit to Appropriate Water
NO. 96-09248
Priority:  October 25, 2004 Maximum Diversion Rate: 0.25 CFS

This is to certify, that THE RIDGE AT BLACKROCK BAY HOMES INC
10636 N GOVERNMENT WAY
HAYDEN (D 83835

has applied far a permit to appropriate water from:
Source: GROLND WATER

and a permit is APPROVED for development of water as follows:

B ICIAL USE PERIOD OF USE RATE OF DIVERSION
MUNICIPAL 01/01 to 12/31 025 CFS

LOCATION D N:
GROUND WATER L1 {NEY: NE%) Sec. 9, Twp 48N, Rge 04W, BM. KQOTENAI County

CONDITIONS OF APPROVAL

1. Proof of application of water to beneficial use shall be submitted on or before March 01, 2010. 1

! 2. Subject to all prior water rights.

3, Project construction shall commence within one year from the date of permit issuance and shall
proceed diligently to completion unless it can be shown to the satisfaction of the Director of the
Department of Water Resources thet delays were due #o clrcumstances over which the permit
holder had no control, i

4. Right holder shall comply with 1he drilling permit requirements of Section 42-235, Idaho Code and |
applicable Well Construction Ruies of the Department.

5. Prior to or in connection with the proof of beneficial use statement to be submitted for municipal
water use under this right, the right holder shall provide the department with decumentation showing
that the water supply system is belng regulated by the Idaho Depariment of Environmental Quality
as a public water supply and that it has been issued a public water supply number.

8. Place of use is within the area served by the public water supply system of The Ridge at Blackrock
Bay Homes, Inc. The place of use is generally located within Government Lot Numbers 1, 2, and 3
of Sectian 8, Township 48N, Range 4W. {

7. AfRer specific natification by the Department, the right holder shall install a suitable measuring
device or shall enter into an agreement with the Department to defermine the amount of water
diverted from power records and shall annually report the information to the Department

This permit is Issued pursuant to the provisions of Section 42-204, Idaho Code. Witness the signature of
the Director, affixed at Boise, this '7'%" day of HMC}V V20_0R.

% f& KARLJ DREHER, Director
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REVIEW MEMO

STATE OF IDARO

DEPARTMENT OF WATER RESOURCES

322 E. FRONT STREET, P.O. Box 83720, BOISE, IDAHO 83720-0098
PHONE: (208) 287-4800 Fax: (208) 287-6700

DATE: SEPTEMBER 23, 2008

To: Jeff Peppersack

FrOM: Mat Weaver W

cc: GARY SPACKMAN

SURJECT: REVIEW OF PERMITS 95-9055 AND 95-9248 AND GENERATION OF
RESPONSES TO QUESTIONS PERTAINING TO THESE PERMITS

FROM CHRISTOPHER MEYER OF GIVEN PURSLEY, LLP
RECEIVED IN A LETTER DATED SEPTEMBER 2, 2008.

INTRODUCTION

On September 3, 2008 the Tdaho Department of Water Resources (IDWR) reccived a
letter from Christopher Meyer pertaining to the status and conditions of permits 95-9055
and 95-9248 and the impact, if any, that the current statc of the permits will have on the
Permit Holder’s desired ability to land apply trcated wastewater resulting from water
previously diverted and used for municipal purposes under these permits. This
memorandum is an attempt to summarize the state of the permits, specifically address
Mr. Meyer’s qucstions, and provide background on the suitability and legality of the land
application of wastewater generated under the permits in question.

PERMIT 95-9055

Permit 95-9055 was approved on August 8, 2001 with a priority date of November 13,
2000 for the diversion of 1.00 CFS of groundwater for municipal use on ground
specifically identified by quarter-quarter description on the permit. The permit described
seven different points of diversion. The application indicates that the desired uses
included the following: domestic use in 381 homes, polable services to a golf course
clubhouse and restrooms, potable services (o an equestrian center, potable services to a
mainfenance center, potable services to the subdivision’s sales center, potable services to
a fire station, and potables services to the subdivision’s recreation areas, [rrigation was
not requested as a beneficial use. On January 12, 2006 the permit was assigned to Black
Rock Utilities, Inc. from the applicant CAG Investments, LLC. On September 20, 2006

Basin 93 — Black Rock Utilitics, lnc Pel
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an extension of time was awarded to the permit holder extending the proof of beneficial
use due date to August 1, 2011.

A review of the place of use (POU) shape in thc Water Rights data base indicates a
discrepancy between the description on the permit and the shape file. The shape file does
not include the NW quarter of the NE quarter of Section 16, T48N, RO4W, but is the
same in all other regards. Further confusion in the POU is found when comparing the
PQU description of the “proof report” (Water Permit Report) to the description of the
actual permit. The POU legal descriptions arc identical between the two documents,
however, the proof report contains a condition not found on the actual permit stating,
“Place of use is within the service area of CAG Investments, LLC”. In a memo to the file
dated July 25, 2001 Sharla Curtis specifically states that “the permit will be issued with
the pluace of [use] spelled out like the application instead of with a general remark
allowing the use with in a service area.” From this memo is seems clear that the intent at
the time the permit was issued and approved was to describe the POU for permit 95-9055
specifically by quarter-quarter legal description and not generally by “service area”,

PERMIT 95-9248

Permit 95-9248 was approved on March 9, 2005 with a priority date of October 25, 2004
for the diversion of 0.25 CFS of groundwater for municipal use on ground described by
condition six as, “Place of use is within the area served by the public water supply
system of The Ridge of Blackrock Bay Homes, Inc. The place of use is generally located
within Government Lot Numbers 1, 2, and 3 of section 9, T48N, RO4W.” The permit
described a single point of diversion. The only use described on the approved application
is municipal. However, the original application' that was submitted indicates domestic,
fire protection, and irrigation as the requested beneficial uses. On October 11, 2007 the
permit was assigned to Black Rock Utilities, Inc. from the applicant Ridge at Black Rock
Bay Homes, Inc.

Review of the POU shape file in the Water Rights data base and on the POU described by
the proof report indicates a slight discrepancy in regards to the proof report. Unlike the
actual permit, and the POU shape file, the proof report includes government lot 4 as part
of the general description in condition one (128).

Refer to Exhibit 1, attached, for a graphical depiction of permits 95-9055 and 95-9248.

BACKGROUND AND DISCUSSION

Municipal Purpose and Municipal Provider

The beneficial use described under both permits is for “municipal purposes”. Municipal
Purposes as defined in Tdaho Statute § 42-202B (6) refers to water for residential,
commercial, industrial, irrigation of parks and open space, and related purpose, which a
municipal provider is entitled or obligated to supply to all those users within a service
area, including those located outside the boundaries of a municipality served by a
“municipal provider”. Tdaho Statute § 42-202B (5, c) recognizes any corporation or
assocjation which supplies water for municipal purposes, through a water system
regulated by the state of Idaho as a "public watcr supply" as described in section 39-

Basin 93 - Black Rock Uiilitics, Inc Pg2

NAMPA’S RESPONSE BRIEF (10/30/2020)
15378140_13.docx / 4628-13 Page 157 of 209



® ®

103(12), Idaho Code, as a Municipal Provider. Review of (he permits and the permit
holder indicates that it is justifiable and appropriate to call the permit holder a Municipal
Provider and to describe the beneficial use as for municipal purposes.

Review of the files associatcd with both permits and Lhe letter sent by Mr. Meyer, makes
obvious that onc of the municipal purposes that will be provided for under these permits
is irrigation. Idaho Statute § 42-219 (2) has the following to say in regards to irrigation
under municipal rights, “If the [irrigation] use is for municipal purposes, the license
shall describe the service area and shall state the planning horizon for that portion of the
right, if any, to be used for reasonably anticipated future needs.” This statute would
seem to place requirements regarding the inclusion of the delineation of the place of use
on the issuance of future licenses. In the case of municipal uses the place of use is
synonymous with (the “service area”, Idaho Statute § 42-202B (9) describes the service
area for a municipal provider that is not a municipality, as the area that it is authorized or
obligated to serve, including changes therein after the permit or license is issued. Tf we
recognize the permit holder as a Municipal Provider, and in light of the municipal use
authorized under the permits, it wounld seem that the permit holder is within their rights as
described under the law to irrigate anywhere within their place of use, even if that place
of usc is modified after the issuance of a permit or the license. Provided the place of use
is within the area that the permit holder is “authorized or obligated to serve” and is
seemingly described in sorme manner under the planning horizon for reasonably
anticipated future needs.

Land Application and the Reuse of Municipal Water

In regards to the land application of treated municipal waters to the Black Rock project I
have recognized and addressed two issues: (1) is this use allowed for under the municipal
use umbrella, and (2) would the land application represent a historical enlargement of
actual consumptive usc associated with the permit.

In regards to issue number one, Idaho Statute § 42-202(2) states the following, “The
service area need not be described by legal description nor by description of every
intended use in detail, but the area must be described with sufficient information to
identify the general location where the water under the water right is to be used and the
types and quantity of uses that generally will be made. " 1t seems clear from this language
that every intended use need not be described in the application. In addition, the land
application of wastewater is going to be used as a source of irrigation for the golf course
and irrigation is expressly listed as a municipal purpose under § 42-202B (6). It therefore
can be concluded that land application for the intent of irrigation can and should be
allowed for under the general heading of municipal purposes.

The second issue deals with the enlargement of the historical consumptive use of the
water diverted under the permit. The municipal use is recognized by IDWR as being
completely consumptive, in actuality this may or may not be the case. Certainly the uses
of water under the general heading of municipal use are varied enough that it is not
unreasonable to assume that some of that water is in fact returned to the surrounding
environment. Especially in the instance of the Black Rock project which is a stand alone

Basin 95 - Black Rock Utilitics, Inc Pg3
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community with water treatment, wastewatcr treatment, and irrigation all occurring and
being contained within the development. By this reasoning land application, a fully
consumptive process, would represent some additional volume of consumption, or loss of
water from the devclopment, over and above the historical quantity of water lost from the
development under the previous practices, which did not include land application. So
should this enlargement of consumptive water be allowed?

If we consider the Administrator’s Application Processing Memorandum No. 61
regarding industrial waste water and take forward the rcasoning and direction put forth in
that memo and apply it to municipal waste watcr, then the “consumplive use” associated
with the use can increase (over the historical base line value) up to the amount
determined to be consistent with the original water rights as reasonably necessary to mect
treatment (land application) requirements, In addition, the reuse of this watcr may
represent an increase in actual water depletion from the system, but were it not used the
irrigation would still take place, simply under another permit (95-9045) applied for
expressly for that use, which would divert surface water. Finally, the permit holder has
not submitted proof of beneficial use to IDWR, and is not required to do so for some 2-3
years, so it would seem premature to evaluate the total beneficial use of water at this
interim time. For all these reasons it would seem that any enlargement of the
consumptive component of the permit associated with the new practice of land
application, can and should be allowed by IDWR.

QUESTIONS

In Mr. Meyer's letter dated September 2, 2008 there were five explicit questions put to
IDWR for response. Find below the questions recreated from his letter in italics followed
by my response based upon the finding outlined above and my experience at IDWR.

1. The condition on Water Right No. 95-5055 stating “Place of use is within the
service area of CAG Investments, LLC.” will be understood to apply to the
service area of the current owner and municipal provider, Black Rock Utilities,
Inc.

A basic premise at IDWR is that the Water Right databasc is a representation of
the actual records it reflects and is not in actuality an official record in it of itself.
Ideally, the data base would be an exact simulacrum of the official record.
However, this is not always the case, as is illustraled with permit 95-9055. As
explained above in detail there is a discrepancy between the place of use
described upon the actual signed permit and the proof report document generated
from information contained in the data basc. The signed permit represents the
governing document in describing the nature of the permit, and as such there is
currently no recognized “service area” associated with this permit. Instead the
place of use is described in full on the permit by the traditional means of a
specific quarter-quarter delineation. Due to this fact, IDWR does not recognize
any service area associated with this permit, in the name of Black Rock Utilities,
Inc, or otherwise.

Basin 93 — Bluck Rock Utilitics, Ine Pg4
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2. The place of use for Water Right No. 95-9055 describes an expanding municipal
service area and is not limited to the specific forty-acre tracts identified in the
Water Permit Report.

No, the place of use described on permit 95-9055 does not describe an expanding
municipal service area; instead it delineates a specific place of use by quarter-
quarter description.

3. The condition of Water Right No. 95-9055 prohibiting use of this ground water
right for irrigation of land to which surface rights are available does not prohibit
land application of treated municipal effluent on such land.

Mr. Meyer is correct in this regard. This condition is speaking to the primary or
first use the diverted groundwater is put to. IDWR recognizes Municipal Use as
being fully consumptive, as such, once the groundwater has served its initial
purpose the Municipal Provider is free to use or reusc the reclaimed water at their
discretion?,

4. The condition on Water Right No. 95-9248 stating “Place of use is within the
area served by the public water supply system of the Ridge at Blackrock Bay
Homes, Inc. The place of use is generally located within Government Lot
Numbers 1, 2, and 3 of section 9, Township 48N, Range 4W."” will be understood
to apply to the service area of the current owner and municipal provider, Black
Rock Utilities, Inc..

Permit 95-9248 is clear in its recognition of a service area as the beneficial place
of use of the water diverted undcr the permit. With the assignment of the permit
from The Ridge at Blackrock Bay Homes, Inc. to Black Rock Utilitics, Inc., and
with the understanding that the intent to beneficially use the water under the new
ownership is at essence the same as under the previous ownership, it seems
reasonable and prudent that the purpose of the permit is Lo serve the service area
associated with the physical lands that comprise the Black Rock project,
regardless of the name attached to the service area or Municipal Provider on the
permit. .

5. The place of use for Water right No. 95-9248 describes an expanding municipal
service area and is not limited to the lots identified in the condition quoted above.
Based upon Idaho Statutes § 42-202(B) and § 42-219, as previously described in
greater detail in the BACKGROUND section of this memo, the place of use for
‘Water Right 95-9248 describes and expanding municipal service area and is not
limited to the lots identified in condition number six of the actual water permit.

GENERAL QUESTIONS

The expressed purpose of Mr. Meyer's letter is to determine whether any amendment of
permits 95-9055 and 95-9248 ure required in order for the Black Rock development to
apply treated effluent derived from these rights to golf courses within The Club at Black
Rock and Black Rock North projects. The essence of this question is two fold, one is
land application a use recognized under the current municipal use urnbrella, and two do
either permits need 1o be amended to accommodate this goal.

Basin 95 — Rlack Rock Utilities, Inc Pg§
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LAND APPLICATION

Based upon my discussion in the BACKGROUND section of this memo it seems to me
that not only is the land application of treated wastewater allowed for under the municipal
use general heading, but should be encouraged as a valid and worth while conservation
effort.

PERMIT AMENDMENTS

As addresscd earlier permit 95-9055 does not have a general “service area” description of
its place of use. With this understanding any land application of treated waslewater
would have to be applied to those portions of the golf course(s) that are within the
described place of use on the actual permit document, A cursory review of aerial
imagery from 2006 associated with the place of use of permit 95-9055 seems to indicate
that the existing golf course at that time was completely contained within the boundary.
However, I'm not sure where the “Black Rock North” development or any future golf
course expansions may be in respect to the permit’s place of use.

Tn the event that the permit holder desires to land apply water outside the current place of
use, a permit amendment would be required to modify the place of use. Rather than
modify the existing dclineation it would be recommended that the permit holder amend
their permit so that the place of use is described generally by a “scrvice area”. In regards
to public advertisement of the proposed amendment, it is at the discretion of the Director.
In light of the fact that the original public notice for this permit used the language
“municipal use is within the service area of the applicant” it does not seem necessary for
IDWR to require an additional public advertisement of the amendment, assuming the
only change would be in describing the place of use by a servicc arca.

In the case of permit 95-9248 the placc of use is generally described as a “service area”
and as such the place of use may bc modified as needed by the permit holder at any time.

Therefore an amendment for this permit would not be required to accommodate the land

application of reclaimed municipal water,

" Review of the file indicates lwo applications were submitted. One was submitted by Blue Diamond
Invesiment, LI.C on June 9, 2004 and does not appear to have been the basis of the permit. The second
was also submiticd on June 9, 2004 by The Ridge at Black Rocks Bay Homes, Inc. and appears to be the
basis of the issucd permit. To my knowledge there is no discussion or indication in the file as to why there
were wo applications or why the Blue Dinmond application was not used.

2 This position does not seem to be explicitly arliculated in any Idaho Statute or IDWR Administrator’s
Memarandum that T reviewed. However, this position does seem to have been regularly upheld in case
law, although not completely with out rulings in the opposite, and is well summarized by Mr., Phil Rassier
in his Memo te Norm Young from September 5, 1996 titled “Land Application of Indusirial ENuen(”.

Busin 95 - Black Rock Utilities, Inc Pg 6
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State of l'aho xr)
DEPARTMENT OF WATER RESOURCES

322 East Front Street» P.O. Box 83720 « Boise, Idaho 83720-0098
Phone: (208) 287-4800 - Fax: (208) 287-6700 « Web Site: www.idwr.idaho.gov

C, L. “BUTCII” OTTER

Governor
September 29, 2008 DAVID R, TUTHILL, JR,
Director
CHRISTOPHER H MEYER
GIVENS PURSLEY LLP
601 W BANNOCK ST
PO BOX 2720

BOISEID 83701-2720

RE: Water Right Nos. 95-9055 and 95-9248 — Land Application of Treated Effluent
Dear Mr, Mcyer:

This letter responds to your written corrcspondence dated September 2, 2008 regarding
water right permits nos. 95-9055 and 95-9248. Your letter posed the general question of whether
either permit must be amended to land apply treated wastewater to golf courses within The Club
at Black Rock and Black Rock North (collectively the “Project”). In addition, you asked five
specific questions pertaining to this issue. Please find below each of your questions restated in
italics followed by my response.

4 The condition on Water Right No. 95-9055 stating “"Place of use is within the
service area of CAG Investments, LLC." will be understood to apply to the service area of the
current owner and municipal provider, Black Rock Utilities, Inc.

The water right database is a representation of the actual water right documents and is not
an official record. Ideally, the data base would be an exact simulacrum of the official record.
Nonetheless, there is a discrepancy between the place of use described upon the actual signed
permit and the proof report document generated from information contained in the data base.
The signed permit establishes the terms of the permit. Permit no. 95-9055 does not describe a
“service area” place of use. Instead, the permit describes the place of use by the traditional
means of a specific quarter-quarter delineation.

2 The place of use for Water Right No. 95-9055 describes an expanding municipal
service area and is not limited to the specific forty-acre tracts identified in the Water Permit
Report.

Unfortunately, the place of use identificd on the official record of permit no. 95-9055
does not describe an expanding municipal service area but delineates a specific place of use by
quarter-quarter description.

3 The condition of Water Right No. 95-9055 prohibiting use of this ground water
right for irrigation of land to which surface rights are available does not prohibit land
application of ireated municipal effluent on such land.

You are correct. This condition addresses the primary or first use of the diverted
groundwater. IDWR recognizes municipal use as being fully consumptive. Once the
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groundwater has been used for its initial purpose, the municipal provider may reuse the
reclaimed water within its place of use for other purposes that are defined as specific uses of
water within the broader municipal purpose.

4. The condition on Water Right No. 95-9248 stating “Place of use is within the
area served by the public water supply system of the Ridge at Blackrock Bay Homes, Inc. The
place of use is generally located within Government Lot Numbers 1, 2, and 3 of section 9,
Township 48N, Range 4W." will be understood to apply to the service area of the current owner
and municipal provider, Black Rock Utilities, Inc.

Permit no. 95-9248 recognizes a generally described service area as the place of use of
the water diverted under the permit. The Ridge at Blackrock Bay Homes, Inc. assigned the
permit to Black Rock Utilities, Inc., and Black Rock intends to similarly use the water. The
service area is the portion of the Black Rock project served by the Black Rock municipal system,

5. The place of use for Water right No, 95-9248 describes an expanding municipal
service area and is not limited to the lots identified in the condition quoted above.

Based upon Idaho Code § 42-202(B) and § 42-219, the place of use for permit no. 95-
9248 describes an expanding municipal service area and is not limited to the lots identified in
condition number six of the permit.

In response to your general question of whether a permit amendment is required 1o land
apply treated wastewater to golf courses within the project, the answer is different for each
permit. Permit no. 95-9055 does not describe a “service area” place of use. Treated water used
for irrigation would have to be applied to those portions of the golf course(s) that are within the
described place of use on the permit document.

If Black Rock wishes to land apply water diverted under permit no. 95-9055 outside the
current place of use, a permit amendment would be required modifying the place of use. IDWR
has discretion to publish notice of an application for amendment. The original public notice for
this permit used the language “municipal use is within the service area of the applicant. ” IDWR
will not require publication of notice of the application for amendment, assuming Black Rock
only proposes to change the place of use to a generally described service area.

Permit no. 95-9248 describes the place of use as a “service area,” The place of use may
change as the service arca changes. An amendment to permit no. 95-9248 is not required to land
apply reclaimed municipal water.

Respectfully,

gy

Gary Sp an

Cc:  Bob Haynes, Regional Manager, Northern Regional Office, IDWR
Jobn R. Layman, Layman, Layman & Robinson
Barry Rosenberg, Executive Director, Kootenai Environmental Alliance
Jai K. Nclson, Coerdinator, Coalition for Positive Rural Growth
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Addendum E COMMUNICATIONS WITH IDWR/AG REGARDING
NAMPA

1; Letter from Christopher Meyer to Steven Strack (May 19, 2011) (with
enclosed copy of letter from Steven Strack to Randall Fife (June 16,
2005)).

2. Letter from Christopher Meyer to Garrick Baxter and Jeff Peppersack
(May 24, 2011) (including an attachment from the Water Law Handbook).

3 Letter from Garrick Baxter to Chris Meyer (May 26, 2011).

4. Letter from Christopher Meyer to Garrick Baxter (June 2, 2011)
(including a copy of the May 24, 2011 letter with hand-written notes
showing edits made by Garrick Baxter in his letter of May 26, 2011).

5 Letter from Garrick Baxter to Christopher Meyer (June 3, 2011).
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Letter from Christopher Meyer to Steven Strack (May 19, 2011) (with attached
copy of letter from Steven Strack to Randall Fife (June 16, 2005)
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Raymond D. Givens (1917:2008}

May 19, 2011

Steven W, Strack

Senior Deputy Attorney General
Office of the Attorney General
Natural Resources Division
P.O. Box 83720

Boise, ID 83720-0010

Re:  City of Nampa: Use of water treatment facility outside of city limits

Dear Mr. Strack:

It was a pleasure to speak with you on Monday. As promised, I am wriling to
memorialize our discussion. Specifically, I wish to confirm that the views expressed in the letter
you provided to Moscow City Attorney Randall Fife on June 16, 2005 (copy aitached) arc
consistent with the advice we have received from IDWR staff respecting a possible wastewater
infiltration project.

My client, the City of Nampa, is contemplating construction of such a facility as one
option for meeting water quality requirements. As I mentioned, I met on Monday with Jeff
Peppersack and Garrick Baxter of IDWR and Jefl Johnson and Steve Burgos of Brown and
Caldwell to discuss water rights implications of such a project. Ifthe City pursues the project, it
would likely be located south of the City outside of the city limits and outside of the area of city
impact.

Jeff Peppersack and Garrick Baxter expressed their view, based on current Department
policy and guidance, that operation of such a facility would not require a new water right or a
transfer of the City’s existing water rights, so long as the purpose ol the facility is to provide
treatment to meet mandatory water quality requirements.

Moreovet, they expressed the view that no legal obstacle is imposed by the fact that the
facility likely would be located outside of the city limits. Jeff explained that the City would
simply need to notify the Department of the location of the wastewater infiltration facilities se
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Steven W. Strack
May 19, 2011
Page 2

that the Department could update its GIS shape file describing the City’s service area. This
would be the only administrative action required.

It was their view that an infiltration project to meet mandatory water quality requirements
would constitute a municipal use of water. Accordingly, the service area of the City would
expand to include this use. The water code was amended in 1996 to provide expressly for such a
flexible, expanding service area, and that definition expressly recognizes that the service area
may reach beyond a city’s boundaries. The statute defines a municipal provider’s “service area”
as follows:'

“Service area” means that area within which a municipal
provider is or becomes entitled or obligated to provide water for
municipal purposes. For a municipality, the service area shall
correspond to its corporate limits, or other recognized boundaries,
including changes therein after the permit or license is issued. The
service area for a municipality may also include areas outside its
corporate limits, or other recognized boundaries, that are within the

municipality’s established planning area if the constructed delivery
system for the area shares a common water distribution system

with lands located within the corporate limits. For a municipal
provider that is not a municipality, the service area shall
correspond to the area that it is authorized or obligated to serve,
including changes therein after the permit or license is issued.

Idaho Code § 42-202B(9) (emphasis supplied).

The City’s contemplated wastewater infiltration facility meets this test. First, it would be
“within the municipality’s established planning area.” “Planning area” is not a defined term but
is understood to refer to the area used by the City or other municipal provider to plan for current
and future water requirements. Second, the infiltration project would be physically connected
via pipeline or other conveyance with the City’s wastewater collection and treatment system
which is, in essence, a continuation of the City’s water delivery system. Accordingly, it satisfies
the definitional requirement that “the constructed delivery system for the area shares a common
water distribution system with lands located within the corporate limits.”

After the meeting at IDWR, I reviewed your letter to Mr. Fife. I then called you to
confirm that nothing in that letter expresses a contrary view, particularly with respect to location
of the infiltration facility outside of city boundaries. The letter to Mr. Fife, of course, addressed
a different and more complex question: Can a city provide water to customers in another state?
Thankfully, we need not grapple with that issue here. In answering that question, the Fife letter
made reference to statutory provisions and case law dealing with the issue of water service by a

' By the way, the reference in the Dykes letter to Idaho Code § 42-203 appears to be in error, The language quoted
is from Idaho Code § 42-202B(9).
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municipality outside of its boundaries. As I understand it, you agree that none of those
authorities pose a problem here. 1will step through this conclusion briefly.

The Fife letter references Idaho Code § 50-323 which provides:

Cities are hereby empowered to establish. create, develop,
maintain and operate domestic water systems; provide for domestic
water from wells, streams, water sheds or any other source;
provide for storage, treatment and transmission of the same to the
inhabitants of the city; and to do all things necessary to protect the
source of water from contamination, The term “domestic water
systems” and “domestic water” includes by way of example but
not by way of limitation, a public water system providing water at
any temperature for space heating or cooling, culinary, sanitary,
recreational or therapeutic uses.

[daho Code § 50-323 (emphasis supplied).

The first authorizing clause (“Cities are hereby empowered to establish, create, develop,
maintain and operate domestic water systems™) is not limited to the city limits. The clause
mentioned in your letter (“provide for storage, treatment and transmission of the same to the
inhabitants of the city”) might be read as a geographic constraint but, in context, should not be so
understood. First, as noted, other clauses provide express authorization that are not so limited.
Second, the reference limiting a city’s authority to “inhabitants of the city” is written in terms of
water deliveries to customers and should not apply to limit the physical location of post-use
water treatment. Instead, post-use water treatment would more properly fall under the final
clause (“to do all things necessary to protect the source of water from contamination”) which is
not limited geographically. In any event, the language in section 50-323 must be read in light of
the more recently enacted definition of “service area” in the 1996 Act, discussed above, which
expressly authorizes deliveries outside of a city’s boundaries. Moreover, common sense
indicates that cities have general police power authority to own and operate facilities outside of
their city limits. Surely, for example, a city could operate a garage for city vehicles outside of its
boundaries. A treatment facility should be no different.

This is not to say that the “inhabitants of the city” language is meaningless surplusage.
The meaning, however, is found in other contexts. For example, the language is meaningful in
the context of the authority of a city to enter into franchise agreements, as noted in the case you
cited, Albert v. Boise Water Corp., 118 Idaho 136, 143, 795 P.2d 298, 305 (1990). Thus, it
makes sense that cities should be allowed to enter into exclusive franchise agreements (exempt
{rom anti-trust laws) only within their city limits. Likewise, they could not issue regulations
governing water use (such as a requirement to hook up to city water) outside of the city’s
boundaries. But geographic boundaries should not come into play in other contexts, such as
where to locate a treatment facility.
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I trust that this letter fairly summarizes our discussion. If, instead, you believe that the
City of Nampa may not be authorized to operate a water treatment facility (e.g., an infiltration
basin) outside of its city limits, please let me know. I will copy Jeff Peppersack and Garrick
Baxter, and ask that they, too, let me know if [ have failed to accurately summarize their
understandings.

Thanks to each of you for your assistance in this matter. I am sure it is apparent how
important it is to Nampa to get this right.

Sincerely,

Christopher H. Meyer

Encl: Letter from Steven W. Strack to Randall D. Fife (June 16, 2005)

ec:  Jeff Peppersack, Water Allocation Bureau Chief, IDWR
Garrick L. Baxter, Deputy Attorney General
Michael J. Fuss, Director, Public Works Department
Lenard Grady, City Engineer, Engineering Division
Kim Lord, Water Superintendent, Waterworks Division
Terrence R. White, White, Peterson, Gigray, Rossman, Nye & Nichols, P.A.
Jeffrey Johnson and Steve Burgos, Brown and Caldwell
Terry M. Scanlan, Roxanne Brown, and Stuart Hurley, SPF Water Engineering, LLC

CHM:ch
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RECEIVED

STATE OF IDAHO
OFFICE OF THE ATTORNEY GENERAL
LAWRENCE G. WASDEN

June 16, 2005

Randall D. Fife

City Attomey

City of Moscow

P.O. Box 9203

Moscow, ID 83843-1703

Re:  Provision of Water and/or Sewer Services by an Idaho Municipality to Out-of-State
Govemmental or Private Entities.

Dear Mz. Fife:
Your letter asked four questions:

(1)  Are there state prohibitions on cities providing water andfor sewer setvices to extra-
territorial governments or private users?

(2) Do principles of state ownership of water prohibit a city from providing domesiic water
services to customers qutside the state?

3) ‘Would provision of water and/or sewer services o extra-territorial governments or
private users adversely affect current city water permits and licenses?

4 May a city, as a municipal corporation, sell water and/or water related services as a
commodity similar to how Idaho water bottlers appear to do?

Delivery of water te customers outside municipal boundaries.

Among the powers of municipal corporations is the power to “operate their own utility
systems and provide waler, power light, gas and other utility services within the city limis.”
Alpert v. Boise Water Corp., 118 Idaho 136, 143, 795 P.2d 298, 305 (1990) (emphasis added).
Idahe Code § 50-323 provides that cities may “provide for storage, treatment and transmission of
[domestic water] to the inhabitants of the city.” Idaho Code § 42-203 provides that the service
area of a muaicipality “shall correspond to its corporate limits.” The term “service area” also
moludes lands outside the city boundaries, but within a city’s planning area, if the delivery
system within the planning area shares a common water distribution system with lands within the

Natural Resources Division
P.0. Box 83720, Bolse, Idaho 83720-0010
Tolephone: {208} 334-2400, FAX: (208) 334-2690
Lozated at 700 W. Jeffarson Street, Suile 210
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corporate boundaries. Jd. Service arcas must be defined in any water license {ssued to a
municipal provider, and the license must be conditioned “to prohibit any transfer of the place of
use outside the scrvice area” Idaho Code § 42-219. Thus, as a general matter, cities may not
contract (o provide water services to privatc nsers who reside outside the city boundaries or
outside the service area defined in the city’s water right license.

Cities within Idaho are also authorized to enter into joint service agreements with other
municipalilies where it is more practical to construct and maintain a unified water or sewage
system than for each city to provide separately such services to their respective residents. Idaho
Code §§ 50-1022 to -1025. In such a case, each city’s water rights would presumably be
amended so that the service area included all lands within the corporate boundaries of the two
cities.

Simitar arrangements with out-of-state cities are potentially available under the Joint
Exercise of Powers Act, Idaho Code §§ 67-2326 to -2333, which authorizes public agencies in
Idaho to enter into cooperative agreements with other public agencies in Idaho and other slates,
Idaho Code § 67-2327 defines “public agency” to include cities. One important caveat on the
exercise of joint powers is that:

nothing in this act shall be construed to extend the jurisdiction, power, privilege
or autherily of the state or public agency thereof, beyond the power, privilege or
authority said state or public agency might have if acting alone.

Idaho Code § 67-2328. This prohsbition on using the Joint Exercise of Powers Act to expand
Jurisdiction is especially important in the context of municipalities, which may exercise “only
those powers granted to them by the State Constitution or the legislature.” Alpert, 118 Idaho at
142, 795 P.2d at 304. Thus, any provision of water within an out-of-state city or county would
have to comply with the joint service provisions of 1daho Code §§ 50-1022 10 -1025. And, when
delivering services to out-of-state entities, any agreement to joinily exercise powers would have
to be carefully crafted to address issues such as the authority to levy and collect taxes and fees.
Obviously, an Idaho city would have no authority to levy taxes on out-of-state residents, and the
levy and collection of taxes would likely have (o be carried out by the cooperating out-of-state
city.

Aside from the implied authority derived from the Joint Exercise of Powers Act and
Idaho Code §§ 50-1022 through -1025, we have found no authority in the Idaho Code allowing a
city to provide water and sewer services to out-of-state customers, Indeed, the only provision in
the Idaho Code addressing city authority to provide water to out-of-stale customers is Idaho
Code § 50-234, which authorizes agreements with cities outside state boundaries to “purchase or
lease [the] out of state water distributing system, plant, and equipment of privately owned
utilitics” for the purpose of providing water to both cities *from an out of state [water] source.”
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While Idaho Code § 50-234 addresses the joint use of out-of-state water sources, it is silent as to
use of Idaho water sources to service out-of-state customers.

Principles governing out-of-state yse of water

Presuming that the City of Moscow were to enter into a joint service agreement with an
out-of-state city, the City of Moscow would have to obtain a change of its water rights before
providing water to customers in the other city.

State law does allow the use of water outside the state. Any provision of water to out-of-
state entities, however, must comply with Idaho Code § 42-401(2), which requires that:

Any person, finn or corporation or any other entity intending to withdraw water
from any surface or underground water source in the state of Idaho and transport
it for use outside the state or to change the place or purpose of use of a water right
from a place in Idaho to a place outside the state shall file with the department of
water resources an application for a permit to do so, subject to the requirements of
chapter 2, title 42, Idaho Code.

In the case of an existing water right, an application to amend a permit or to transfer a
licensed or decreed right would have to be filed, rather than an application for a new permit. See
Idaho Code §§ 42-211 and 42-222. In determining whether to approve an applicant’s use of
water outside the state, the Director of the Department of Water Resources “must find that the
applicant's use of water outside the state is consistent with the provisions of section 42-203A(5),
Idaho Code.” Section 42-203A(5) authorizes the director to reject applications where:

[TThe proposed use is such (a) that it will reduce the quantity of water under
existing water rights, or (b) that the water supply itself is insufficient for the
purpose for which it is sought to be appropriated, or (c) where it appears to the
satisfaction of the director that such application is not made in good faith, is made
for delay or speculative purposes, or (d) that the applicant has not sufficient
financial resources with which to complete the work involved therein, or () that it
will conflict with the local public interest as defined in section 42-202B, Idaho
Code, or (f) that it is confrary to conservation of water resources within the state
of Jdaho, or (g) that it will adversely affect the local economy of the walershed or
local area within which the source of water for the proposed use originates, in the
case where the place of use is outside of the watershed or local arca where the
source of water originates , . . .

Assuming the application were not rejected under the criteria of § 42-203A(5), the director, in
assessing whether water should be appropriated for use outside the state, would then consider the
following factors:
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(2)
(b)

©
(d)

O]
®

The supply of water available to the state of Idaho;

The current and reasonably anticipated water demands of the state of
Idaho;

Whether there are current or reasonably anticipated water shortages within
the staie of Idaho;

Whether the water that is the subject of the application could feasibly be
used to alleviate cumrent or reasonably anticipated water shortages within
the state of Idaho;

The supply and sources of water available to the applicant in the state
where the applicant intends to use the water; and

The demands placed on the applicant's supply in the stale where the
applicant intends to use the water.

Idaho Code § 42-401(3). Finally, any water right held by the city would have to be modified to
reflect the joint service area of the involved cities.

Sale of Water as a Commodity

Municipal water rights are held for “residential, commercial, industrial, irrigation of

parks and open space, and related purposes ...

which a munieipal provider is enlitled or

obligated to supply to all those users within a service area ....” Idaho Code § 42-202B. Ifa
city desired to use part of its water as a commodity for commercial sale, the nature of use would
change from municipal purposes to commercial purposes, and the city would have to seck an
amendment of its water right permits or licenses pursuant to Idaho Code § 42-222 before
engaging iu such uses.

SWS/ipb

Sincerely,

3,
|
B

STEVEN W. STRACK
Deputy Attorney General
Natural Resources Division
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Via Email and 1.S. Mail

May 24, 2011
Garrick L. Baxter Jeff Peppersack
Deputy Attorney General Water Allocation Bureau Chief
[daho Department of Water Resources Tdaho Department of Water Resources
322 East Front Street 322 East Front Street
P.O. Box 83720 P.O. Box 83720
Boise, 1D 83720-0098 Boise, [D 83720-0098
garrick baxter@idwr.idaho.gov jeff.peppersack@idwr.idaho.gov

Re: Cily of Namnpa, re-use of effluent

Dear Garrick and Jeff:

This letfer follows up on our meeling in your offices on May 16, 2011. That meeting was
attended also by Jeft Johnson and Steve Burgos of Brown and Caldwell. We met to explore
water right issues that might be presented by a project the City of Nampa is contemplating that
would re-direct its municipal efflucnt from Indian Creek to infiltration basins the City could
construct south of the City.

In that meeting we discussed a wide range of water rights issues potentially affecting
such a project. This letter addresses only one: the right of cities to recapture and reuse
municipal effluent. (A separatt letter from me to Steve Strack dated May 19, 2011 addressed the
City’s authority to locate the project outside of the city limits.) You confirmed my
understanding that a city may recapture and reuse its municipal effluent and apply it to other uses
within its growing service area, and that doing so does not cause legal injury to other waler uses.
You also confirmed that, if required to meet environmental regulations, trcatment utilizing an
infiltration basin would be viewed as being within the existing municipal usc. You also
confirmed that the uses could be modified over time. For example, as conditions change and
demand grows, the City could put Jess water into recharge and use some or all of the effluent (o
serve new customers (e.g., for lawn or open space irrigation). Finally, you confirmed that these
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uses would not require a transfer—assuming that the reuse of the effluent was required in order
to satisfy environmental requirements.

Following our meeting, I undertook some additional research on the topic. Although
there is plenty ol Idaho law on the subject of recapture and rcuse in the context of irrigation
rights, I have not encountered any Idaho case law directly addressing the issue in the context of
reusc of municipal effluent. Fortunately, there is a substantial body of law on the subject from
other western states. 1t is entirely consistent with the views you expressed at the meeting.

1 thought it might be helpful to share the results of this research with you. Please sce the
enclosed summary, notably subsection “C” dealing with municipal effluent. [ anticipate that this
will be added to the Water Law Handbook as a replacement for Chapter 16. If you have any
additional thoughts or authorities that I should be aware of, I would be most appreciative of your
sharing them with me.

The bottom line is that I believe the Department is on solid footing here. I will counsel
the City that there is good support for the proposition that it may recapture effluent and direct it
to aquifer recharge and, perhaps later, use it to support expanding municipal demand (e.g., lawn
irrigation) as the City grows. As you noted in our meeting, if this is done in order to meet
mandatory environmental regulations, both such uses would be viewed as part of the municipal
use and no transfer application would be required.

Sincerely,

Christopher H. Meyer

Encl: Recaplure and Appropriation of Waste Water

ec: Michael J. Fuss, Lenard Grady, and Kim Lord, City of Nampa
Jeffrey Johnson and Steve Burgos, Brown and Caldwell
Terry M. Scanlan, Roxanne Brown, and Stuart Hurley, SPF Water Engineering, LLC

CHM:ch
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RECAPTURE AND APPROPRIATION OF WASTE WATER

A, Overview

Few water uses consume one hundred percent of that which is diverted. Most water uses entail the release of
some “wasle water,” that is, water that is diverted for beneficial use, bul is not consumed. Irrigation uses, in particular,
involve diversions that alter natural flow patterns and can result in increased discharge of wasle water in other areas.

The term “waste water” as used here includes the 1ail water accruing at the end of an irrigated field, the seepage
water that leaks out of canals or reservoirs, the excess water applied to crops that percolates into the soil, and wastewater
generated by industrial processes or by a municipality.*? (Note that wastewater—typically written without a space—
refers to effluent from industries or municipal treatment plants.) The term “return flow” also is used as a catch-all to
describe any water that is diverted, but not consumed, and eventually relurns to a stream or aquifer, either that from which
it originated or some other. In common usage, return flow is used to describe the water that reaches a stream or aquifer
after the first use and, hence, becomes part of the public water supply available for appropriation. Waste water, if nol
recaptured by the appropriator or appropriated by anotlier, becomes retum flow.

This section explores the rights of the original appropriator to recapture his or her own wasle water and the rights
of third parties to obtain an appropriation of waste water released by another.

B. Receapture of irrigation waste water by the original diverter

One principle governing waste water is that an irrigator “is not bound to maintain conditions giving rise to the
waste of water from any particular part of its system for the benefit of individuals who may have been making use of the
waste.” Wells A, Hutchins, The fdaho Law of Water Rights, 5 Idaho L. Rev. 1, 100 (1968). Thus, the original
appropriator is free {0 abandon or modify the activity producing the waste. Perhaps the most common scenatios are the
conversion from flood irrigation (o sprinklers or the replacement of a leaky ditch with a pipeline. After the improvement
is made, less water is applied to the field and/or less water escapes along the conveyance. As a result, the neighboring
hydrology may be affected and water available to serve other water rights could be reduced. Holders of those rights,
however, have no legal basis to abject to such efficiency improvements by their neighbors.

This right to increase efficiency includes the appropriator's right to recapture waste water before he or she has
relinquished control by allowing the waste water to reach a natural stream or aquifer. “It is settled law that seepage and
waste water belong to the original appropriator and, in the absence of abandonment or forfeiture, may be reclaimed by
such appropriator as long as he is willing to put it to beneficial use.”"”> For example, a farmer may ¢apture tail water
running off the low end of a field and pump it back to a portion of the field that, due to topography or other factors, was
chronically under-irrigated. This recapture may even occur years after the original diversion is initiated. Since the right
of recapture is considered part of the original water right, it would be allowed under the priority date of the original
diversion—provided the recaptured waste water is put to beneficial use on the original parcel (for example to water an
area that previously was under-irrigated). Others who may have come to rely on the waste water may not insist that the

52 1n A&R Irvigation Dist. v. Aberdeen-American Falls Ground Water District, 141 Wdsho 746, 118 P.3d 78 (2005) (emphasis
amitied), the Idaho Supreme Court (quating the SRBA Couit) defined waste water as: (1) water purposely discharged from the project
works because of operation of necessities, (2) water leading from ditches and other works, and (3) excess water flowing from irrigated lands,
either on the surface or seeping under it.”

52 Reynolds frrigation Dist. v. Sproat, 70 Idaho 217, 222, 214 P.2d 880 (1950). See afso Hidden Springs Trout Ranch v. Hagerman
Water Users, Inc., 10] Idaho 677, 619 P.2d 1130 (1980); Sebernt v. Moore, 44 Idaha 410, 258 P, 176 (1927) (third parties may appropriale
waste watcr, subject to the original appropriator’s right, in good faith, and to cease wasting it and put it to n beneficial use); and Jn re Boyer,
73 Idaho 152, 248 P.2d 540 (1952). None of these cases addresses the question whether one may reduce waste, then transfer the surplus to
some new use. Later apinions make clear that an appropriator may not do this. See, ¢.g., Fremont-Madison Irvigation Dist. v. lduho Groynd
Water Appropriators, inc., 129 Idaho 454, 926 P.2d 1301 (1996) (Basin-Wide Issuc No. 4).
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original appropriator maintain the artificial conditions from which they have benefited. However, it pethaps conveys the
wrong message to conclude that all seepage and waste water literally “belong” to the original appropriator,

The right to recapture waste water does not override other principles of water law, the most important of which
likely is the rule against enlargement of a water righ. In United States v. Haga, 276 F. 41 (Dist. Idaho 1921), the District
Court suggested that the beneficial use of the conserved waste or seepage must occur within the game lands for which the
water originally was appropriated.” This limitation—that recaptured waste or secpage water may be used only on the
original lands—reinforces Idaho’s anti-enlargement policy. Allowing a water user to make more complete use of water
under his or her water right within the licensed or decreed place of use, and for the licensed or decreed purpose, promotes
efficiency and (he full benceficial use of water under the right; doing so logically has been seen by Idaho courts as fully
within the original right.

The Idaho Supreme Court reiterated the non-enlargement limitation, and further enforced the rule of Fremont-
Madison,”™ in A&B Irvigation Dist, v. Aberdeen-American Falls Grownd Water District, & 2005 opinion where the Court
ruled that “A&B may use the [reclaimed waste] water on its original appropriated lots,*® The 4&B Court not only
emphasized this point, but went beyond it to state that an excess of waste water obligates the appropriator to diminish its
diversion to reduce the waste:

As the Ground Water Users and the State appropriately note, should A&B find itself in
the unique situation of having more excess drain and/or wasle water than it can reuse on
its appropriated properties, Idaho water Jaw requires the district to diminish its diversion,
Reclamatijon Act of June 17, 1902, ch, 1093, § 8, 32 Stat, 388, 390.

A&B, 141 Idaho at 752, 118 P.3d at 84,7

Thus, if recapture and onsite re-use proves so effective that less water is required to accomplish the licensed or
decreed beneficial use, the uscr may be required to reduce his or her diversion accordingly. This may mean that the right
itself is reduced, either immediately or at some time in the future—such as when it is cvaluated in a transfer, for example.
On the other hand, depending on the circumstances, the user may retain the right to cease the recapture and revert to the
prior regime.

But there is more to say about the ruling in A&B, and it further reinforces the point that seepage cannot be used
for enlargements, such as irrigation of new lands. The central dispute in the case concemed 2,363 acres the irrigation
district was irrigating but which were in excess of the water right’s licensed acreage. The district explained that the acres
were irrigated with waste water originating from both the district’s ground water delivery system and natural runoff, and
argued that it should be allowed to do this because it “owned” the waste water. The plaintiffs, who were junior ground
water users, asserted that these additional acres were illegal enlargements and that a water right to irrigate them could be
recognized, if at all, only under Idaho’s amnesty statute, Idaho Code § 42-1426, in which case the right would have to take
a subordinated priority ticd to the 1994 date the statute was passed, This had been the essential ruling in Fremont-
Madison. Indeed, the amnesty statute itself explains the Legislature’s recognition that enlargements arose “through water
conservation and other means” that allow more acres to be irrigated with the same diversion. Reducing or recapturing
waste water is a classic example of water conservation.

524 The court referved only to the beneficial uses on the *project” lands, which in that case included a fedexal irrigation project in the
Boise River Basin,

B Bremont-Madison Irrigation Dist. v. Idaho Ground Water Appropriators, Inc., 129 Idaho 454, 926 P.2d 1301 (1996) (Basin-
Wide Issue No. 4).

24 4B Drrigation Dist. v. Aberdeen-American Fulls Grownd Waier District, 141 Idaho 746, 752, 118 P.3d 78, 84 (Junc 21, 2005).
327 The reference to the Reclamalion Act, presumably, is intended to embrace Congress' recognition that beneficial use of water is

“the basis, the measure and the limit” of & water right. See discussion in section 3.D at page 12.
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The A&B court took an exacting approach in its discussion of recaptured drain or seepage water which again
emphasizes that this water cannot serve new lands without a new water right. The irrigation district had contended that
the “source” of water to irrigate the extra acres is waste water, and not ground water under the district’s original water
right (even though the waste water originated primarily from the ground water supply). Although the 1daho Supreme
Court ultimately rejected this and agreed with the distcict court that the source was the district’s original ground water
source, it did entertain the question of what would happen had it viewed the source as simply “waste water” not
ariginating from the district's licensed diversion. It found the result in that case would be that:

A&B’s additional 2,363.1 acres neither qualifies as an enlargement or for amnesty under
1.C. § 42-1426 based upon a finding that the water source is recaptured drain and/or
waste water. A&B is not sceking to expand the number of acres it irrigates with original
ground waler under right no, 36-02080. Rather, it relies on an unappropriated source,
that of recaptured drain and/oy waste water {o irrigate its additional acres. This is in
violation of the mandatory water permit requirements. Idaho Code § 42-229 (2003).
Treating the water as something other than ground water, A&B must seek a new water
right for this water source prior to any further use on the 2,363.1 acres.

Ad&B, 14] Idaho at 751-52, 118 P.3d at 83-84.

In a footnolte, the Court held that “appropriation under the mandatory permit scheme is the only method by which
this water can now be put to beneficial use.” A&B, 141 Idaho at 752, 118 P.3d at 84, n. 1. Ultimately, the Court found
that the district’s source was water diverted under its original ground water right (although recaptured on the surface as
seepage or waste), and that the district therefore did qualify for the amnesty. Accordingly, the district was able to
continue irrigating the enlarged acres, but was required 1o accept the subordination condition on the new water right for
them.

Provisions of Idaho's water code other than the amnesty provision discussed above also are consistent with the
non-enlargement principle when it comes to an appropriator’s collection and use of waste water arising from his imrigation
practices. An Idaho statute authorizes the construction of wells by a person owning irrigation works “for the sole purpose
of recovering ground water resulting from irrigation under such irrigation works for further use . . . on lands to which the
established water rights of the parties constructing the wells are appurtenant.” Idaho Code § 42-228.°% In other words,
this statutory pronouncement on the recapture of waste or seepage water expressly restricts the use of the recaptured water
to the criginal place of use -that is, enlargements are not allowed. Likewisc, Idaho’s transfer statute expressly prohibits
cnlargements as a result of any transfer. Idaho Code § 42-222(1).

In summary, although the cases authorizing an appropriator’s recaplure and rc-use of waste water™ did not
expressly address the enlargement issue, it now has been addressed, and in clear terms. If additional lands or other uses
are to be added to a water right through the recapture of waste water, a new water right will be necessary.

C. Rense of municipal effluent.

The same basic principles of recapture and reuse apply in the context of municipal wastewater. Thus, a city may
recapture and reuse effluent from its sewage treatment plant before it is released ta a public water body. Likewise,
farmers or others who had come to rely on the prior discharge of that wastewater cannot complain when the city
recaptures and reuses it.

But thore are differences when it comes to municipal wastewater. Under Idaho law, muncipal water rights ate
different from others in two importani respects. First, they do not have a fixed place of use. Instead, a municipal service

R This statate allows shallow ground water wells to recap page oviginating from the surface irrigation of a parcel, roughly
equivalent Lo a seepage ditch at the end of a field from which the farmer pumps water back to fully irrigate the parcel.

3 £.q., as Sebern v. Maore, 44 Idaho 410, 258 P. 176 (1927); I re Boyer, 73 Tdaho (52, 248 P.2d 540 (1952); Hidden Springs
Trout Ranch v, Hagerman Water Users, Inc., 101 Idaho 677, 619 P.2d 1130 (1980).
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area grows over time as does demand. In addition, municipal use encompasses a broad range of uses from low
consumptive domestic uses to high consumptive uses by industries served by the municipal provider. This mix may
change over time. Accordingly, the Department deems municipal water rights to be potentially 100 percent consumptive.
As a result, cities may recapturc wastcwater and reuse it for other municipal uses (such as watering parks, golll courses, or
lawns) and such usg is not deemed to be an enlargement. “This rule [limiting reuse to the original irrigated land] was
changed for municipalities, without an adjustment petiod for those who had relied on the return flow, when the courts
allowed municipalities to start consuming their sewage effluent through disposal methods that no longer sent it back to the
stream as return flow.” Robert E. Beck, Municipal Water Priorities/Preferences in Times of Scarcity: The Impact of
Urban Demand on Natural Resource Industries, 56 Rocky Min. Min. L. Inst. § 7.02[4] (2010).

While Idaho courts have not yet had occasion to address the issue, other state courts have consistently upheld the
right of municipal providers to recapture and reuse municipal cffluent and cven, in some cases, {0 sell it 1o others,*® The
only limitation scems to be that the recapture occur before the water reaches a public water body.”

The effluent reuse issne was addressed in Reynolds v. City of Roswell, 654 P.2d 537 (N.M. 1982). First, the Court
recognized the principle that the recapture must occur before the water reaches a natural watercourse.

The City readily acknowledges, and we agres, that once the effluent actually
reaches a water course or underground reservoir [i.e., an aquifer], the City has lost control
over the water and cannot recapture it. That is what the courts state in the cases relied
upon by the State Engineer. See Brantley v. Carlsbud Irr, Dist., 92 N.M., 280, 587 P.2d
427 (1978); Kelley v. Carfsbad Irrigation District, 76 N.M. 466, 415 P.2d 849 (1966);
State v. King, 63 N.M. 425, 321 P.2d 200 (1958); Rio Grande Reservoir and Ditch Co. v.
Wagon Wheel Gap Improvement Co., 68 Colo. 437, 191 P. 129 (1920).

We siress that the specific legal issues on appeal in this casc do not concem the
recapture of water which has escaped into and have become commingled with the natural
public waters, whether surface or underground. The issuc here is whether Roswell may
take the sowape effluent before it is discharged as waste or drainage water and reuse it for
municipal purposes,

Reynolds, 654 P.2d at 540-41.

The Reynolds court then overturned conditions imposed by the New Mexico State Engineer that would have
limited the City to its prior level of consumptive use. In reaching its decision, the Court quoted at length from a 1925
decision by the Wyoming Supreme Court directly addressing the right of a ¢ity to reuse its wastewater to extinction:

1t is not strange that we are unable to find any cases considering the right of a
cily to dispoese of ils unpurified sewage for irrigation purposes. Most of the controversics
with respect o sewage that have gotten into the courts concern the rights of those who
claim that in disposing of its sewage the city is guilty of maintaining a nuisance. In this
case both the plaintiff and defendant are satisfied, for the present at least, and in fact
insist, that the city discharge its sewage in such a way and at such place as will permit
them to use it. It is well known that the disposition of sewage is one of the important
problems that embarrass municipalities. In order to dispose of it without injury to othets,
a city may often be confronted with the necessity of choosing between several difterent

30 11 addition, at least five states have adopted statutes regulating, facilitiating, and encouraging the reusc of municipal effluent,
Or. Ruev. Stut. §§ 537.131, §37.132, 540.510; Cal. Water Code §§ 13551-13556; Nev, Rev. Stat, Ann, § 533.024; Wazh, Rev, Code
§§ 90.44.062 to 140; Utah Code Ann, §§ 73-3¢-1 to 73-3¢-8.

o Perhaps & city could engage in an aquifor storage and recovery project employing treated effluent. Doing so would require
affirmative steps to measure and control the stored water, as well as the acquisition of correspanding water rights and/or approval of a
mitigation plan. Sce disoussion in section 19.C ot page 168,
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plans, and in the selection of the plan to be followed we think it should be permitted to
exercise a wide discretion. In determining how it will inake a proper disposition of that
which may be termed a potential nuisance, we think the city should not be hampered by a
rule that would always require the sewage to be treated as waste or surplus waters,
Sewage is something which the city has on its hands, and which must be disposed of in
such a way that it will not cause damage to others. It would often be considered the
height of efficiency if it could be disposed of in some other manner than by discharging it
into a stream. Even in this state, where the conservation of water for irrigation is so
important, we would not care to hold that in disposi sewage the city could not adopt
some means that would completely copsume it. It might, we think, be diverted to waste
places, or to any chosen place where it would not become a nuisance, without any
consideration of the demands of water users who might be benefited by its disposition in
some ather manner. In providing such a place, (he city might acquire the right to
discharge the sewage on the lands of any person willing to suffer such a use of his lands,
and we sce 1o reason why this right might not be gained by the city in consideration of
the landowner's right to usc or dispose of the sewage in any lawful way. From these
views with reference to the city's rights, it follows that the sewage deposited from the so-
called “sewer ¢ast of Lake Minnehaha” should not be considered as a part of the public
waters of the state subject to the rights of the appropriators from Crow creek. It is our
opinion, therefore, that the plaintiff, as an appropriator of waters of Crow creek, has no
right to question the contract between the city and the defendant in so far as it provided
for the discharge and use of sewage from the sewer line last mentioned.

Wyoming Hereford Ranch v. Hammond Packing Co., 236 P. 764, 772 (Wyo. 1925) (emphasis supplied). This 1925
decision continues to be cited and quoted for its bedrock principles.

In Wyoming Hereford, there were two sewer lines from the City. The Coutt, however, limited its holding above
to the effluent delivered directly to the packing company. The ather sewer line discharged back into the river which
carried the water to the packing company. Once the water “becomes comingled with the waters of the stream” it is no
longer the City's to recapture, Wyoming Hereford, 236 P. at 773. This limitation on the right to recaplure is congistent
with that in Reynolds, discussed above, and City of San Marcos v. Texas Comm'n on Envt.q Quality, 128 8.W.3d (Texas
Ct. App. 2004), discussed below,

This Wyoming case, in tumn, was relied on by the Arizona Supreme Court in reaching a similar conclusion
confirming the right to recapture municipal effluent in that state. Arizona Public Service Co. v. Long, 773 P.2d 988 (Ariz.
1989).*2 In the Arizona case, holders of junior downstream irrigation rights had come to rely on effluent discharged by
Pheonix and other cities. They sued to stop the cities from selling that effluent to a utilily that would use it for cooling
water at a nuclear power plant, The Arizona Supreme Court upheld the cities’ right to do so0, holding that they could put
their sewage effluent to any reasonable use that would allow them to maximize its use and its economic value. The
Arizona Coutt of Appeals confirmed these principles in Arizona Water Co. v. City of Bisbee, 836 P.2d 389 (Ariz. Ct. App.
1991), a case involving a city’s sale of effluent to Phelps Dodge for use in copper leaching operations.

In Barrack v. City of Lafayette, 829 P.2d 424 (Colo. Ct. App. 1992), the Colorado Court of Appeals released the
city from liability for no longer providing effluent water under a contract with plaintiffs when environmental regulations
made that delivery illegal. In so ruling, the court ruled that plaintiffs’ procedural due process was not violated because
they had no property interest in the effluent.

In City of San Marcos v. Texas Comm'n on Envt.l Quality, 128 S.W.3d (Texas Ct. App. 2004), the Texas Court of
Appeals found that the City of San Matcos did not have the right to recapturc its wastewater effluent in a river three miles

%2 Thig important case is discussed in Ginette Chap Note, From Toilet to Tap: The Growing Use of Reclaimed Water and the
Lega{ System’'s Response, 47 Ariz. L. Rev. 773 (2005), and 2 Robert E. Beck, Waters and Water Rights § 13.04 (2000),
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downstream of the sewage treatment plant. The City sought to recaplure the water, treat it, pipe it back to the City, and
add it to its municipal supply. The purpose of leaving it in the river for so long was to allow the effluent to be diluted with
cleaner river water, thus reducing the cost of treatment after recapture. In rejecting the plan, the court concluded that the
character of the water changed once the City released it to the rivder, whereupon it became public water. “By
intentionally discharging its effluent inlo the river, where it cventually commingles with the State’s water, the City
effectively abandons its control over the identifying characteristics of its property. This physical reality suggests that the
City is voluntarily and intentionally abandoning its ownership rights over the effluent.” Saun Marcos, 128 8.W.3d at 277.
By clear implication, however, the City would have been allowed to recapture and reuse its wastewater if it had done so
before returning it to the river. Indeed, as the court noted, that was ¢xectly what the City's opponents said: “If the City
wants to reuse its wastewater, it should use it directly rather than unnecessarily mixing it with the pure river water.” San
Marcos, 128 S.W.3d at 267"

D. Appropriation of waste watcr by a third party

A distinct issuc is presented where a person sceks a pew appropriation of waste water generated by another
appropriator. Since the new appropriation would carry a junior priority date, and would be allowed only in the absence of
injury to other users, it does not present the same enlargement concerns described above. Indeed, such wastic water
appropriations are common and arc analyzed essentially like any other new appropriation.

However, as indicated above, an important caveat is that the new appropriator of waste water has no guarantee
that the waste water will continue to be available. For instance, the original appropriator who generates the waste water
could cease diverting altogether so as to leave the new appropriator without a water source. Likewise, the original
appropriator might alter his or her operation to reduce the amount of waste water generated {e.g., by ditch lining). Finally,
as noted, the original appropriator may recapture the waste water for use on existing lands.

In Sebern v. Moore, 44 Idaho 410, 258 P. 176 (1927), the court confirmed the basic right to appropriate waste and
secpage water made available as a by-product of the diversions of other appropriators, (Prior to this decision, there was
some thought that appropriations might be limited to water naturally occurring.) Indeed, in Sebern, the wasle water
appropriator was allowed to re-cstablish his diversion of waste water after a waste ditch was relocated by another
appropriator, The court added the now-familiar caveat, however, that the waste water appropriation is “subject to the right
of the owner [that is, the person generating the waste water] to cease wasting it, or in good faith to change the placc or
manner of wasting it, or to recapture it, so long as he applies it to a beneficial use.” Sebern, 44 Iduho at 418. This is
significant given that in a change or transfer application, the prior appropriator is not allowed to make any change (even in
good faith) that would injure a junior.

In Hidden Springs Trout Ranch v. Hagerman Water Users, Inc., 101 Idaho 677, 619 P.2d 1130 (1980), the Idaho
Supreme Courl unanimously reaffirmed the principle that a third-party appropriator of waste water may not compel the
original diverter to continue the practices leading to the generation of (he waste water. The cowt emphasized that it
makes no difference whether the waste water arises before the use (from a leaky canal) or after the use (from post-
irrigation tail water, for example). The original appropriator may at any time cease the practice giving rise to the waste
water, even to the detriment of those who hold valid water rights in that waste water (subject, of course, to the limitations
as to non-cnlargement and beneficial use as described in A&B Irrigation Dist. v. Aberdeen-American Falls Ground Water
District, 141 Idaho 746, 752, 118 P.3d 78, 84 (2005)).

These legal principles pertaining to waste water have been followed in the Snake River Basin Adjudication
(“SRBA™). Special Master Terry Dolan reiterated these principles in Special Master's Report, In re SRBA, Cuse No.
39576, Subcases 75-4471 and 75-10475 (Silver Creek Ranch Trust) at 4 and 6-7 (September 28, 2009). Similarly, in In
re: Janicek Properties, LLC, Memorandum Decision and Order vn Motion for Summary Judgment, In re SRBA, District
Court of the Fifth Jud. Dist. Of the State of Idaho, Subcase No. 63-27475 (May 2, 2008), the Bureau of Reclamation and

59 Texes, by the way, is the only western state that applies a rule of capture (rather than the prior appropriation doclrine) to ground
water, (The City's water supply, and hence its effluent, was based entircly on ground waler.) The court discussed lhe rule of capture at some
length, but it does not seem that the outcome would be any different had the prior appropriation docirine applicd instead,
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its contracting irrigation district argued that they constructed a drain and could trace most or even all of the water in it to
seepage and return flows from the district’s irrigated lands. They contended that the drain was not a natural watercourse
and that they should be deemed the owner of the drain and the water in it. Based on this reasoning, they asked the
adjudication couri to invalidate a farmer’s 1951-pricrity licensed water right pursuant to which he pumped water from the
drain to irrigate his crops. The Special Master rejected this challenge to the farmer’s drain water right, ruling that,
regardless of who constructs a drain, the water in it is “public water of the state of Idaho and subject 1o appropriation and
beneficial use.” Janicek Properties, slip op. at 6. The court found that whether the dyain is a natural watercourse “ls
immaterial—what matters is that the water is water of the state” and is subject to appropriation. /d. at 8.

Once water is released by the original appropriator and is beyond his or her control (whether that be to an artificial
conveyance such as a drain or {0 a natural stream or aquifer), it becomes public water once again and subject to
appropriation, Referring to such a source as “waste water” undoubtedly has led to some confusion over the years, Other
than the caveat discussed above (that the new appropriator cannot complain if the waste water is no longer supplied), there
is little to be gained in attempting to distinguish it from water occurring naturally. Even a constructed drain at times will
carry natural runoff. Similarly, natural stream flows in agricultural areas nearly always contain some measure of return
flow and seepage, either those flowing to the stream as surface returns or those arriving through ground water discharge.
The essential rule is simply that public waters are subject to appropriation regardless of their origin or whether they are
found in drains or similar structures,
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STATE OF IDAHO
OFFICE OF THE ATTORNEY GENERAL
LAWRENCE G. WASDEN

May 26, 2011

Christopher H. Meyer
GIVENS PURSLEY LLP
Post Office Box 2720
Boise, ID 83702-2720

Re:  City of Nampa municipal cffluent
Dear Chris,

This letter is in response to your letter of May 24, 2011, which documents the issues
discussed at a meeting held on May 16, 2011, Jeff Peppersack and | appreciated meeting with
you and the gentlemen from Brown and Caldwell on May 16™. Our conversation, regarding the
City of Nampa’s proposal to re-direct its municipal effluent from Indian Creek o infiltration
basins south of the City, was a productive discussion. As explained at our meeting, the
Department 1s not aware of any legal impediment to the City being able to reuse its municipal
effluent for other municipal purposes within its growing service arca. That said, [ am writing to
clarify the Department’s understanding of the issues discussed at our May 16" meeting as those
issues are explained in your May 24" letier.

First, the Department would like to clarify a subtle but important point. The second
paragraph of page one states “You confirmed my understanding that a city may recapture and
reuse its municipal effluent and apply it to other uses within its growing service area.” Itis
important to clarify that the use which the effluent can be put must continue to be a municipal
use. | belicve that this is likely your understanding as well. If so, the term “municipal” should
be inserted as follows: “You confirmed my understanding that a eity may recapture and reuse its
municipal effluent and apply it to other municipal uses within its growing service area.”

Second, the example used in the second paragraph should also be clarified. It provides:
“For example, as conditions change and demand grows, the City could put less water into
recharge and use some or all of the effluent o serve new customers (e.g. for lawn or open space
irrigation).” The use of the term “recharge™ raises a new issue that was not within the scope of
our discussion. The context of our conversation was the treatment of water by infiltration, not
recharge per se. Again, this is a subtle but important distinction to the Department. The
following more accurately states the Department’s current understanding regarding the City of

Natural Resources Dlvision - Water Resources Seclion
P.0. Box 83720 Boise, Idaho 83720-0098
Telephone: (208) 287-4801, Logal FAX: (208) 287-6700
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Christopher H. Meyer
May 26, 2011
Page 2 of 2

Nuampa’s proposed project: “For example, as conditions change and demand grows, the City
could put less water into treatment of effluent by infiltration and instead use some or all of the
effluent for other municipal uses within its growing service arca (e.g. for lawn or apen space
irriF,mion).“ This more accurately encompasses the scope of our discussion. Similarly, the May
24" Jetter would better reflect our conversation if “aquifer recharge” in the last paragraph on
page two was replaced with “treatment of effluent by infiltration.”

Thank you for taking the time to document our conversation at the May 16" mecting. 1
hope this letter helps clarify the Department’s position regarding the City of Nampa's proposed
project. Please feel free to contact me if you have any questions,

Sincerely,

.,\

AN
Gierick Baxter
Deputy Attorney General

Idaho Department of Water Resources

cc:  Jeff Peppersack
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Justin M. Fredin
Meriin C, Hendrickson

Via Email and US. Mail

June 2, 2011

Garrick L. Baxter

Deputy Attorney General

Idaho Department of Water Resources
322 East Front Street

P.O. Box 83720

Boise, 1D 83720-0098
garrick.baxter@idwr.idaho.gov

Re: City of Nampa, re-use of effluent

Dear Garrick:

Sleven J Hipptor
Donekd E Knigkrehm
Dabora K. Krislensen
Anne C. Kunkel
Mcnaol P Lewnonce
Frenklin G Lee
David R Lombardi
Emily L. McCluro
Kennslh R, McClure
Kolly Greono MeConnet:
Cynihia A. Melille
Christopher H. Meyer
b Fdwan= Miiler
Palrick J. Miller

Judson B Mznigomory
Deborsh E Noson
Kelsey J. Nunez

W. Hugh O'R'ordan LL.M.
Angula M. Reed

Jusiin A Sielner

Roturl B White

Of Counsel
Conley E Word

RETIRED
KenagihL Pusloy
Jamos A McClure

Raymona D. Givens {$17-2008)

Thank you for your letter of May 26, 2011, responding to mine of May 24, 2011, Your
comments are well taken and appreciated. For convenient reference in the future, I have hand-
written your suggested changes on a copy of my May 24, 2011 fetter. I enclose a copy for vour

file.

Your comments accurately capture our conversation and the informal guidance you have
provided to the City of Nampa. The issue at hand and the primary focus of our meeting on May
16, 2011 is whether the City of Nampa would be allowed to re-direct its municipal effluent to an
infiltration basin as a means of complying with federally-mandated water quality requirements,

You have answered that question in the affirmative,

As noted in my prior letter, there is a broader range of water rights issues that could be
prescnted down the road but do not need to be resolved at this time. [ write 10 confitm that your
letter of May 26, 2011 does not preclude exploring those issues if and when the occasion arises.

In the first clarification you provided, you noted that a city may recapture and reuse its
municipal effluent and apply it to other municipal uses within its growing service area, and that
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Garrick L. Baxter
June 2, 2011
Page 2

doing so does not cause legal injury to other water users. I agree that limiting this statement lo
municipal uses is necessary in order for this to be accomplished without a change in an element
of the water right. However, it seems plausible to me that, based on a transfer, it would be
possible for a city to recapture its municipal elfluent and make that water available to other non-
municipal uses. | am not aware of any Idaho authority on this, But I have encountered
authorities from Wyoming and New Mexico that supperl this conclusion.

In Wyoming Hereford Ranch v. Hammond Packing Co., 256 P. 764, 772 (Wyo. 1925),
the Wyoming Supreme Court allowed the City of Cheyenne to enter into a contract whereby
effluent previously discharged to a creck was delivered to a packing company “in such a way and
at such place as will permit [the packing company] to use it.” Wyoming Hereford, 236 P, al 772,
(Another part of the contract was disallowed, because it used the creek as a delivery system.)
Plainly (his new use was not municipal, yet it was allowed irrespective of its impact on
downstream users who previously benefited from the discharge of the effluent. “It might, we
think, be diverted to waste places, or to any chosen place where it would not become a nuisance,
without any consideration of the demands of water users who might be benefited by its
dispasition in some other manner. In providing such a place, the city might acquire the right to
discharge the sewage on the lands of any person willing to suffer such a use of his lands, and we
see no reason why this right might not be gained by the city in consideration of the landowner’s
right to use or dispose of the sewage in any lawful way.” Id. (emphasis supplicd),

In a more recent case, Reynolds v. City of Roswell, 654 P.2d 537 (N.M. 1982), the New
Mexico Supreme Court relied on and quoted extensively from Wyoming Hereford. That case
involved the City of Roswell’s recapture of effluent for its own municipal use. While the ruling
focused on the city’s own use of its effluent for municipal purposes, the Court noted that for
years “lrealed ef{luent had been sold to some farmers located east of the city, and has been sold
to the Roswell Country Club for fairway watering purposes.” City of Roswell, 654 P.2d at 538,
Indeed, the State Engincer specifically addressed these uses in his conditions: “The State
Engineer’s conditions required that the city either continue selling treated effluent to the farmers
cast of the City and to the Roswell Country Club or to continue discharging treated effluent
directly into the Hondo River.” City of Roswell, 654 P.2d at 538. The Court disagreed, saying
that the city was not required (o maintain the prior regime of return flow. Nothing in the ruling,
however, sugpested that there was anything wrong with these non-municipal uses, Hence, there
is a very strong implication that the sales te non-municipal uses were valid and the cily could
chose to continue them if it liked.

Let me emphasize that [ am not trying to argue this point now. I just want to keep the
door open for further discussion should the occasion arise.

The same is true for the second issue you addressed. You have confirmed that in the
future the City may “put less water into treatment of effluent by infiltration and use some or all
of the effluent to serve new customers.” This is most helpful and fully answers the question I
posed to you. Again, however, I hope there is no need to ¢lose the door on the possibility that

NAMPA’S RESPONSE BRIEF (10/30/2020)
15378140_13.docx / 4628-13 Page 186 of 209



Garrick L. Baxter
June 2, 2011
Page 3

the City might explore other options including, for example, mitigation credits for aquifer
recharge.

At this point, it would be premature for me to ask for departmental guidance on these side
issues. Ijust hope that we may clarify that your letter of May 26, 2011 was not intended to
preclude further exploration of these topics should the City move in that direction.

It is always a pleasurc to work with you, Jefl Peppersack, and others at the Department.
Thank you once again for your assistance and guidance, which the City greally appreciates.
Sincerely,

Christopher H, Meyer

Encl: Copy of my letter of May 24, 2011 with hand-written edits reflecting Garrick Baxter’s
comments of May 26, 2011

ec:  Jeff Peppersack, IDWR
Michael J. Fuss, Lenard Grady, and Kim Lord, City of Nampa
Jeffrey Johnson and Steve Burgos, Brown and Caldwell
Terry M. Scanlan, Roxanne Brown, and Stuart Hurley, SPF Water Engineering, LLC

CHM:ch
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Raymond D). Givens {1817-2008)

Via Email and U.S. Mail

May 24, 2011
Garrick L. Baxter Jeff Peppersack
Deputy Attorney General Water Allocation Burcau Chief
[daho Department of Water Resources Idaho Department of Water Resources
322 East Front Street 322 East Front Street
P.O. Box 83720 P.O. Box 83720
Boise, 1D 83720-0098 Boise, ID 83720-0098
garrick.baxter@idwr.idaho.gov jeft.peppersack@idwr.idaho.gov

Re: Cily of Nampa, re-use of effluent

Dear Garrick and JelT:

‘This letter follows up on our meeting in your offices on May 16, 201 [, That meeting was
attended also by Jeff Johnson and Steve Burgos of Brown and Caldwell, We met to explore
water right issues that might be presented by a project the City of Nampa is contemplating that
would re-direct its municipal effluent from Indian Creek to infiltration basins the City could
construct south of the City.

In that meeting we discussed a wide range of water rights issues potentially affecting
such a project. This letter addresses only one: the right of cities to recapture and reuse
municipal effluent. (A separate letter from me to Steve Strack dated May 19, 2011 addressed the
City’s authority to locate the project outside of the city limits,) You confirmed my omeigh
understanding that a city may recapture and reuse its municipal effluent and apply it to olhcwscs
within its growing service area, and that doing so does not cause legal injury 1o other water uses.
You also confirmed that, if required to meet environmentul regulations, treatment utilizing an
infiltration basin would be viewed as being within the existing municipal use. You also
confirmed that the uses could be madified over time. For example, as conditions change and
demand grows, the City could put less water into geehasge’and use some or all of the effluent to
serve new customers (¢.g., for lawn or open spacg irrigation). Finally, you confirmed that these

+resfmeat of e ot 5-, infiiodion
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Garrick L. Baxter
Jeff Peppersack
Muay 24, 2011
Page 2

uscs would not require a trensfer—assuming that the reuse of the cffluent was required in order
to satisfy environmental requirements.

I'ollowing our meeting, I undertook some additlonal research on the topic. Although
there is plenty of Idaho law on the subject of recapture and reuse in the context of irrigation
rights, [ have not encountered any Idaho case law directly addressing the issue in (he context of’
reuse of municipal cfflucnt. Fortunately, there is a substantial body of law on the subject from
other western states. [t is entirely consistent with the views you expressed at the meeting.

[ thought it might be helpful to share the results of this resenrch with you. Please sce the
enclosed summary, notably subscction “C” dealing with municipal effluent. Tanticipate that this
will be added to the Watcr Law Handbook as a replacement for Chapter 16. If you have any
additional thoughts or authorities that I should be aware of, I would be most appreciative of your

sharing them with me.

The bottom line is that [ believe the Departient is on solid footing here. [ will counsel
the City that there is good support for the proposition that it may recapture effluent and divect it
to aquifer recharge and, perhaps later, use it to support expanding municipal demand (e.g., lawn
irrigation) as the City grows. As you noted in our meeting, if this is done in ordet to meet
mandatory environmental regulations, both such uses would be viewed as part of the municipal
use and no transfer application would be required,

Sincerely,

Christopher H. Meyer

Encl:  Recapture and Appropriation of Waste Water
(W Michael J. Fuss, Lenard Grady, and Kim Lord, City of Nampa

Jeffrey Johnson and Steve Burgos, Brown and Caldwell
Terry M. Scanlan, Roxanne Brown, and Stuart [Turley, SPFF Waler Engineering, LLC

CHM:ch
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Jivens Pursley, LLp

STATE OF IDAHO
OFFICE OF THE ATTORNEY GENERAL
LAWRENCE G. WASDEN

June 3, 2011

Christopher H. Meyer
GIVENS PURSLEY LLP
Post Office Box 2720
Boise, ID 83702-2720

Re: City of Nampa
Dcar Chris,

Thank you for your letter of June 2, 2011 regarding our recent correspondence on the
subject of the City of Nampa's water use. I would like to alleviate any concerns you have
regarding the scope of my letter of May 26, 2011, My letter was nol intended to preclude further
exploration of the topics highlighted in your June 2, 2011 letter, should the City intend to move
in that direction in the future. My letter was intended only to clarify the scope of the specific
issues which we discussed at our May 16, 2011 meeting.

As always, 1 appreciate working with you on these important and interesting issues.
Please let me know if you have any further questions.

Sincerely,
\ 7
/ ~ ( K“_ il
G/ /} M_)K
arrick’l.. Baxter =

Deputy Attorney General
Idaho Department of Water Resources

6et Jeff Peppersack

Natural Resources Divislon - Water Nesources Secilon
P.O. Box 83720 Boise, Idaho 83720-0098
Telsphone: (208) 287-4801, Legal FAX: (208) 287-B700
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Addendum F COMMUNICATIONS WITH IDWR/AG REGARDING
McCALL

Letter from Christopher Meyer to Garrick Baxter (August 18, 2011).
Letter from Garrick Baxter to Christopher Meyer (September 7, 2011).
Letter from Christopher Meyer to Garrick Baxter (September 16, 2011).
Letter from Garrick Baxter to Christopher Meyer (September 19, 2011).
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Letter from Christopher Meyer to Garrick Baxter (August 18, 2011)

GIVE@’BSLEY LLF

LAW OFFICES Gary G Allan Steven J. Kippler Paltick J. Milar
AW Barnseh Svawl Pater G Barton Dona'd E. Knickrehm Judson D Monlgomory
PO Box 2720, Boise, idaho B3701 Chrisioaher J. Baeson Debora K Knsteansen Debarah E Nelson
TELEPHONE: 208 368-1200 Chnt R Bolinder Anne C Kool Kslisey J Nunez
FACSIMILE: 208 388-1300 Erik J Bolnder Michrel P Lawrence W, Rugh O'Riordan, LL M
WEBSITE wwwv pivenspursiey com Jaremy C Chou Fronklin G Lee Angeta M. Reed

Witliam C Cola Davic R Lomberdi Juziin A Siginer

Michaet C Croamer EmiyL McChra Robsr B. Wrila
CHRISTOPHER H. MEYER Amber N Dina Kenneth R McCirs
DIRECT DIAL (208) 3881230 Elizabsth M Dorick Kelly Graene McConngll  Of Gounsel
CELL" {208) 407-2792 Thomas E. Dvorek Alox P. McLaughin Conloy € Ward
EMAIL: ClvisMeyer @givenspusiay com Jattroy C Fereday Cyntnia & Melito

Juslin M Freon Chyistopher H Moyor RETIRED

Mariin C Hendrickson L Edward Mider Kenneth L Pursley
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August 18, 2011

Garrick L. Baxter

Deputy Attorney General

Idaho Department of Water Resources
322 East Front Street

P.O. Box 83720

Boise, 1D 83720-0098

Re: City of McCall - Land application of municipal effluent outside of city limits

Dear Garrick:

Thank you for taking my call the other day inquiring as to whether my client, the City of
McCall, has authority to land apply water it collecls as municipal effluent on lands outside of the
city limits under its existing municipal water rights. You suggested that I provide a letter to the
Idaho Department of Water Resources (“IDWR” or “Department”) setting out the City’s
understanding of the governing law and seeking confirmation that the City has this authority.
This letter is intended to serve that purpose.

The City serves customers within its service area with municipal water rights including
the following:

No. 65-10344 (5.13 cfs, 1918 priority, Payette Lake)
No. 65-10345 (2.31 cfs, 1968 priority, Payette Lake)
No. 65-12607 (3.88 cfs, 1983 priority, Payettc Lakc)
No. 65-13476 (2.23 cfs, 1993 priority, ground waler)
No. 65-13796 (6.4 cfs, 1998 priority, ground water)

The Municipal Water Rights Act of 1996 (1996 Act™) defines three categories of
municipal provider. The first is “[a] municipality that provides water for municipal purposes to
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Garrick L. Baxter
August 18,2011
Page 2

its residents and other users within its service area.” Idaho Code § 42-202B(5)(a). The City
plainly meets this definition.

It is a well established principle under the Prior Appropriation Doctrine that an
appropriator may recapture water that he or she has applied to beneficial use while it is still
under the appropriator’s control and re-use that water on lands authorized within the original
right. “It is settled law that seepage and waste water belong to the original appropriator and, in
the absence of abandonment or forfeiture, may be reclaimed by such appropriator as long as he is
willing to put it to beneficial use.” Reynolds Irrigation Dist. v. Sproat, 70 Idaho 217, 222, 214
P.2d 880 (1950). See also Hidden Springs Trout Ranch v. Hagerman Water Users, Inc., 101
Idaho 677, 619 P.2d 1130 (1980); Sebern v. Moore, 44 Idaho 410, 258 P. 176 (1927); and In re
Boyer, 73 Idaho 152, 248 P.2d 540 (1952).

This is true even if the re-use reduces the water available to other water users
downstream. As Mr. Hutchins noted in his seminal article, an irrigator “is not bound to maintain
conditions giving rise to the waste of water from any particular part of its system for the benefit
of individuals who may have been making use of the waste.” Wells A. Hutchins, The Idaho Law
of Water Rights, 5 Idaho L. Rev. 1, 100 (1968).

A natural extension of this principle is that cities may recapture their sewage effluent
before it reaches a natural water body and may apply that water to additional municipal uses
within the original water right. A city’s right to recapture and reuse municipal effluent was
recognized in Reynolds v. City of Roswell, 654 P.2d 537 (N.M. 1982). In reaching its decision,
the Reynolds Court quoted at length from a 1925 decision by the Wyoming Supreme Court
directly addressing the right of a city to reuse its wastewater to extinction—in this case by land
application. “It is well known that the disposition of sewage is one of the important problems
that embarrass municipalities. In ordet to dispose of it without injury to others, a city may often
be confronted with the necessity of choosing between several different plans, and in the selection
of the plan to be followed we think it should be permiited to exercise a wide discretion.”
Wyoming Hereford Ranch v. Hammond Packing Co., 236 P. 764, 772 (Wyo. 1925). This
Wyoming case, in turn, was relied on by the Arizona Supreme Court in reaching a similar
conclusion confirming the right to recapture municipal effluent and sell it for cooling water to a
nuclear power plant. Arizona Public Service Co. v. Long, 773 P.2d 988 (Ariz. 1989).

The next question is whether land application is a proper municipal use. The 1996 Act
defines municipal purposes broadly:

“Municipal purposes” refers to water for residential,
commercial, industrial, irrigation of parks and open space, and
related purposes, excluding use of water from geothermal sources
for heating, which a municipal provider is entitled or obligated to
supply to all those users within a service area, including those
located outside the boundaries of a municipality served by a
municipal provider.
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Garrick L. Baxter
August 18,2011
Page 3

Idaho Code § 42-202B(6). Although this definition does not expressly identify land application
as a municipal purpose, it does include the broad catch-all phrase, “related purposes.”

Consistent with this broad definition, the Department’s guidance recognizes that land
application of effluent may be treated as part of the original water right.! This guidance is aimed
primarily at land application of industrial effluent. However, the same broad principles would
apply to municipal effluent, Indeed, the 2009 guidance expressly references municipal land
application, as well as land application of industrial and other effluent. Transfer Processing
Memo No. 24, § 5d(9) at 31,

Other parts of the guidance specifically provide that in order to be considered part of the
same beneficial use as the underlying water right, the land application must be undertaken to
meet mandatory regulatory requirements. “Waste water treatment necessary to meet adopted
state water quality requirements will be considered to be part of the use authorized under the
industrial right.” Application Processing Memo No. 61, § 1 at 3. The City’s land application
was undertaken as a direct result of compliance obligations under section 402 of the federal
Clean Water Act.” Accordingly, land application by the City of McCall is a proper municipal
purpose encompassed by its municipal water rights.

""I'wo guidance documents were issued by the Department in 1996. Phil Rassier, Chief Counsel, /2R
M andum. Land Application of Industrial Efftuent (Scpt. 5, 1996); Norm Young, IDWR, Administrator's
Memarandwm - Application Processing No. 61 (“Application Processing Memo No, 617) (Sept. 27, 1996). This
guidance has been modified to some extent by a broader guidance document, Transfer Processing Policies &
Procedures (“Transfer Processing Memo No. 24™) (revised Dec. 21, 2009).

* Note that the requirement for a transfer application stated in Application Processing Mema No. 61, §3 at
3 has been overridden by the more recent guidance in Transfer Processing Memo No. 24, at 3 n.1. Accordingly, no
transfer application is required where the land application occurs on fands that were previously cultivated with a full
existing water right. Transfer Processing Memo No. 24, § 1 at 3, § 2 at 7, § 3(6)(g)(ii). Such is the case here,

* In 1996, the Environmental Protection Agency (“EPA™) issued an NPDES permit to the City and the
Idaho Department of Environmental Quality (“DEQ”) issued a section 401 certification for that permit, both of
which imposed a zero discharge limit for phosphorous. The zero discharge was driven by the Cascade Reservoir
Watershed Management Plan issued by DEQ on October 1, 1995. This plan was the functional eguivalent of a
TMDL (1otal maximum daily load) required by section 303(d) of the Clean Water Act. EPA approved the TMDL in
May of 1996. The TMDL requires a 37% reduction in the overall phosphorous load, with the City's load allocation
set to zero.

The permit established a compliance schedule for the zero discharge limit. The City filed an administrative
appeal of the 401 certification with DEQ, This resulted in the first of four consent orders being issued on July 27,
1998.

The City then went to work on a land application system to achieve the requiremients imposed by the permit
and the consent orders. This effort resulted in a Three-Way Agreement among the City, the Lake Irrigation District
(which owns legal title 1o the water rights used for mixing), and the J-Ditch Pipeline Association (which | believe
was responsible for constructing and maintaining the distribution system that leaves the mixing station to deliver
enhanced irrigation water to the farmers). The Three-Way Agreement contemplated individual contracts between the
farmers and the City. A series of 20-year Warter User and Supply Agreements were executed in 1997, which remain
effective through 2016.
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Garrick L. Baxter
August 18, 2011
Page 4

The next question is whether the land application may oceur beyond McCall’s city limits.
This is addressed by the 1996 Act which expressly authorizes municipal providers to serve
within a flexibly-defined service area. That authority is found in two places.

First, it is noted in the definition of “municipal purposes” quoted above, which states that
the municipal purposes include uses “located outside the boundaries of a municipality served by
a municipal provider.” Idaho Code § 42-202B(6).

Second, the term “service area” is defined by the 1996 Act as follows:

“Service area” means that area within which a municipal
provider is or becomes entitled or obligated to provide water for
municipal purposes. For a municipality, the service area shall
correspond to its corporate limits, or other recognized boundaries,
including changes therein after the permit or license is issued. The

service area for a municipality may also include areas outside its
corporate limits, or other recognized boundaries, that are within the
municipality’s established planning area if the constructed delivery
system for the area shares a common water distribution system

with lands located within the corporate limits. For a municipal
provider that is not a municipality, the service area shall

correspond to the area that it is authorized or obligated to serve,
including changes therein after the permit or license is issued.

Idaho Code § 42-202B(9) (emphasis supplied). This definition expressly authorizes service
outside of a city’s service area so long as two conditions are met.

First, the land application must be “within the municipality’s established planning area.”
“Planning arca,” however, is not a defined term. It is an informal term generally understood to
refer to the area used by a city for water rights planning purposes as it plans for current and
future water requirc:ments.4 In other words, the 1996 Act requires that land application outside
the city limits must be undertaken as part of a city’s [ong-term water planning effort. Given the
long history of development of this project within the context of environmental regulatory
requirements (see footnote 3), this condition is satisfied.

Second, in order to satisfy the requirement that “the constructed delivery system for the
area shares a common water distribution system with lands located within the corporate limits,”
it should be sufficient to demonstrate that the land application is physically connected via
pipeline or other artificial conveyance with the City’s wastewater collection and treatment
system. For example, it could not be viewed as part of the original water right if the effluent

“The term “planning area” in the 1996 Act should not be confused with the city’s “area of city impact.”
The latter is a distinct term meaningful in the context of annexation rules under the Local Land Use Planning Act,
Idaho Code § 67-6526,
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Garrick L. Baxter
August 18,2011
Page 5

were placed into a natural stream and diverted later for Jand application.® McCall’s treated
effluent is completely contained and controlled within a series of pipes or other artificial
conveyances from the place where the sewage is captured to the place where it is land applied. It
is of no consequence that some or all of these conveyance and delivery systems are owned by
others so long as the land application is undertaken pursuant to contract or other agreement with
the City. Accordingly, this condition is satisfied as well.

The only other statute potentially bearing on the question of municipal water uses outside
of the City’s city limits is ldaho Code § 50-323. It provides:

Cities are hereby empowered to establish, create. develop,
maintain and operate domestic water systems; provide for domestic
water from wells, streams, water sheds or any other source;
provide for storage, treatment and transmission of the same to the
inhabitants of the city; and to do all things necessary to protect the
source of water from contamination. The term “domestic water
systems” and “domestic water” includes by way of example but
not by way of limitation, a public water system providing water at
any temperature for space heating or cooling, culinary, sanitary,
recreational or therapeutic uses.

Idaho Code § 50-323 (emphasis supplied). This does not impose any limitation. The authorizing
clause (“Cities are hereby empowered to establish, create, develop, maintain and operate
domestic water systems”) is not limited to the city limits, Moreover, treatment of municipal
effluent through land application would fall under the final clause (“to do all things necessary to
protect the source of water from contamination”), which is not limited geographically.

For these reasons, it is my conclusion that the City of McCall is authorized to land apply
its captured municipal effluent on lands outside of the city limits, and such use is authorized
under the City’s existing municipal water rights without need for transfer. This conclusion is
premised on my representations to you in this letter that the land application is mandated by
environmental requirements, that the lands on which the land application occurs were previously
served by full existing water rights, and that the City has authority via contract or otherwise to
land apply on these lands.

The City believes that these conclusions are fully consistent with the principles of
optimum utilization embodied in Idaho’s constitution. Baker v. Ore-Ida Foods, Inc., 95 Idaho
575,584, 513 P.2d 627, 636 (1973). Itis in the public interest to encourage well-designed land
application projects that enable cities to meet increasingly strict environmental requirements at

* This is consistent with the law elsewhere in the West. In City of San Marcos v. Texas Comm'n on Envt.]
Quality, 128 S.W.3d (Texas Ct. App. 2004), the Texas Court of Appeals found that the City of San Marcos did not
have the right to recapture its wastewater effluent in a river three miles downstream of the sewage treatment plant.
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lower cost while promoting water conservation and facilitating additional beneficial use of water.
Idaho’s water law fully accommodates such undertakings.

As we discussed, I would very much appreciate your review, on behalf of the
Department, of the conclusions reached in this letter. I look forward to hearing back from you in
that regard. Thank you in advance for the time and effort you, the Acting Director, and others at
the Department have invested in this review. It is important to the City to have clarity on these

issues.
Sincerely,
Christopher H. Meyer
cc: Gary Spackman
Jeff Peppersack
John Westra
Steve Lester
Lindley Kirkpatrick
CHM:ch

1241016 2/4432-7
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Letter from Garrick Baxter to Christopher Meyer (September 7, 2011)

STATE OF IDAHO
OFFICE OF THE ATTORNEY GENERAL
LAWRENCE G. WASDEN

September 7, 201 |

Christopher H, Meyer
Givens Pursley LLP
601 West Bannock St
P.O. Box 2720

Boise, 1D 83702

Re:  City of McCall - Land application of municipal cffluent outside of city limits
Dear Chris:

This responds to your letter of August 18, 201 1 requesting conlirmation that the City of
MeCall (“City™) has authority to land apply its municipal effluent to lands located beyond the
city limits but within the City’s service area. | have reviewed your letter with staff of the Idaho
Departiment of Water Resources (“IDWR™) and am able to confirm that on the issue of whether
municipal reuse of wasle water comes within the original use of the municipal right, your
analysis is consistent with current IDWR policy. Wasle water treatment necessary to meet
adopted state water quality requirements is considered by IDWR as part of the use authorized
under a municipal right so long as the treatment process complies with the best management
practices required by the Idaho Department of Environmental Quality, the U.S. Environmental
Protection Agency, or other state or federal agency having regulatory jurisdiction. For new uses
of municipal waste water that are nol necessary to meet water qualily requircments, an
application for permit to appropriale water should be filed as required by Idaho Code § 42-202.

One concern raised by IDWR relates Lo your analysis of the place of use for a municipal
provider. As you correctly recognize, the Municipal Water Rights Act of 1996 expressly
authorizes municipal providers 1o serve within a “service area” that may include lands “located
outside the boundarics of a municipality served by a municipal provider.” Idaho Code
§ 42-202B(6). The term “service arca” is defined by the 1996 Act as follows:

“Service arca” means that area within which a municipal provider is or becomes
entitled or obligated to provide water for municipal purposes. For a municipality,
the service area shall correspond to its corporate limits, or other recognized
boundaries, including changes therein after the permit or license is issued. The
service area for a municipality may also include arcus outside its corporate limits,
or other recognized boundaries, that are within the municipality's established
planning arcw if the constructed delivery system [or the arca shares a common

Nalural Resources Divislon - Water Resources Section
P.O. Box B3720 Boise, Idaho 83720-0098
Tolephone: (208) 287-4801, Legal FAX: (208) 287-6700
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Christopher H. Meyer
September 7, 2011
Page 2

water distribution system with lands located within the corporate limits. For a
municipal provider that is not a municipality, the service area shall correspond to
the arca that it is authorized or obligaled to serve, including changes therein after
the permit or license is issued.

Idaho Code § 42-202B(9) (emphasis supplied).

Under this statute, only il the constructed delivery system [or the arca outside the city
limits shares a common water distribution system with lands located within the corporate limits,
nuty the area outside the city limits be considered part of the ¢ity's service area. In the City’s
case, the Department understands that the City uses a series of privately owned irrigation ditches
to transport elfluent to lands outside the city limits. The Department has questions regirding the
process in which the City delivers effluent to the lands outside the ¢ity limits. A measure of
control and supervision is at least implied for a delivery system to be considered a “common”
walcr distribution system. The Department does not have a complete understanding of how the
effluent is tracked and delivered by the City. In short, the Department would need a better
understanding of the City’s actual delivery process to be able to answer whether the use of
private irrigation ditches by the City would satisfy Idaho Code § 42-202B.

The Department would be happy to meet with you and your clients to discuss this matter
further. Let me know if you would like to set up a meeting.

Sincerely, ’,5/
—

(iagiu < L. Baxter
Deputy Attorney General
Idaho Department of Water Resources

(oot Gary Spackman
Jeff Peppersack
John Westra
Steve Lester
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Letter from Christopher Meyer to Garrick Baxter (September 16, 2011)
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James A McClure (1924-2011)
Raymond D Givens (1917-2008)

September 16, 2011

Garrick L. Baxter

Deputy Attorney General

[daho Department of Water Resources
322 East Front Street

P.O. Box 83720

Boise, ID 83720-0098
garrick.baxter@idwr.idaho.gov

Re: City of McCall - Land application of municipal effluent outside of city limits

Dear Garrick:

Thank you for your letter of September 7, 2011, 1 am writing to respond to your request
for more information on the delivery system used by the City of McCall for its land application.
I have spoken with Peter Borner, the City’s Public Works Director. Mr. Bomer has confirmed
the following facts:

The City owns and operates its wastewater treatment facility near the edge of town.
Water is piped from the wastewater treatment facility to another facility known as the mixing
station located on leased land approximately three miles south of the City. The City owns,
operates, and controls the water treatment facility, the mixing station, and the pipe carrying the
water from the water treatment facility to the mixing station,

The purpose of the mixing station is to add irrigation water to dilute the treated effluent
from the wastewater treatment plant prior to land application. The irrigation water is provided
under other water rights not owned by the City. The diluted effluent is then piped directly to
center pivots or other delivery systems on farms under contract with the City for land
application. The piping from the mixing station to the farms is owned by irrigation entities
and/or the farmers themselves.
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Garrick L. Baxter
September 16, 2011
Page 2

It is my understanding that the chief concern of the Department is that the treated effluent
be under the physical control and direction of the City or others throughout the delivery process,
and that the water not simply be used to augment the water supply of an irrigation district
without the ability to determine which land actually receives the effluent. I can assure you that
the City’s system satisfics this requirement.

Based on this additional information, the City would appreciate receiving confirmation
from the Department that its use of its municipal wastewater for land application as described in
this letter and my letter of August 18, 2011 is a municipal use falling within the scope of its
municipal water rights.

I thank you, Mr. Spackman, Mr. Peppersack, and Mr. Westra for your attention to this
inquiry.

Sincerely,

gﬁ
Christopher . Meyer

cc: Gary Spackman
Jeff Peppersack
John Westra
Steve Lester
Lindley Kirkpatrick
Peter Borner

CHM:js

1241016 _2/4432-7
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Letter from Garrick Baxter to Christopher Meyer (September 19, 2011)

Christopher H. Meyer
Givens Pursiey LLP
601 West Bannock St
P.O. Box 2720

Boise, ID 83702

RECEIVE

El (i

STATE OF IDAHO i utes

OFFICE OF THE ATTORNEY GENERAL

LAWRENCE G. WASDEN
Seplember 19, 201 |

Re:  City of McCall - Land application of municipal effluent outside of city limits

Dear Chris:

Thank you for your letter dated September 17, 2011. You letter alleviates the
Department’s concerns regarding the Cily of McCall’s cfflucat distribution system. Based upon
the representations in your letter, the Department agrees that the lunds served outside the City of
McCall’s corporate limits share & common water distribution system with lands located within
the corporate limits. So as long as the City of McCall is land applying its captured municipal
efflucnt as part of a treatment process to meet adopted state water quality requirements (this
issuc was discussed in my lelter to you dated September 7, 2011), the Department agrees that the
use (and location) is in conformance with City of McCall’s municipal water right.

ce: Gary Spackman
Jelf Peppersack
John Westra
Steve Lester

ke

e =
Garrick L. Baxter
Dceputy Attorney General

[daho Department of Water Resources

Natural Resources Divislon - Water Resources Saction

P.0. Box 83720 Boiss, Idaho B3720-0098

Telephone: {200} 287-4801, Legal FAX: (208} 287-6700
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Addendum G APPLICATION PROCESSING MEMO NO. 61

1 Memorandum from Norm Young to IDWR (Sept. 27, 1996).
2. Memorandum from Phil Rassier to Norm Young (Sept. 5, 1996).
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Memorandum from Norm Young to IDWR (Sept. 27, 1996)

A A C

—» !
s 1301 North Orchard Street, Statchouse Mail, Boise, Idaho 83720-9000
| Phonc: (208) 327-7900 FAX: (208) 327-7866

PHILIP E. BATT
GOVERNOR

ADMINISTRATOR’S MEMORANDUM KAKL J, DREHER

DIRECIOR
APPLICATION PROCESSING MEMORANDUM NO. 61
TO: WATER ALLOCATION BUREAU, ADJUDICATION BUREAU
F AND REGIONAL OFFICES
FROM: NORM YOUNG
SUBJECT: WATER RIGHT FILING REQUIREMENTS FOR INDUSTRIAL
WASTE WATER USE AND TREATMENT (INTERIM POLICY)
DATE: September 27, 1996
PURPOSE OF MEMORANDUM

Because much of southern Idaho is included within areas covered by moratoriums or
other designations that prevent or limit approval of new applications to appropriate water, water
users are seeking innovative ways of using water for new and expanded projects. The waste
water from industrial processes is one source of water for such uses. In addition, more restrictive
water quality requirements are causing industrial water users to implement land disposal
methods, create wettands, capture and reuse waste water, and to provide for on-site containment
of waste water.

I The administrative requirements addressing the use of industrial waste water have not
been clearly set forth. Direction is needed to guide staff and water users concerning the types of
applications, if any, that need to be made, the criteria for considering such applications, and
conditions that may be appropriate for approved applications, This memorandum addresses the
water right filing requirements for the treatment of waste water and the reuse of waste water
from industrial processes.

This memorandum provides interim guidance pending additional determination of policy
and requirements through changes to law, adoption of rules or court rulings. Because a basic
premise of this memorandum is that the cc ptive usc authorized by a water right for
industrial purposes can be 100% of the amount diverted, depending on particular factual issues,
this memorandum does not apply to waste water from uses which could not be 100%
consumptive
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Application Processing Memorandum, Page 2

For purposes of this memorandum "waste water" is effluent, treated or untreated, from
authorized beneficial uses under an industrial or other potentially 100% consumptive water right,
prior to its being returned to a public water source. Waste water may contain solid waste and
other contaminates, but for purposes of this memorandum it is a liquid, fluid enough to flow in
an open channel or unpressurized pipeline.

AN EXAMPLE OF A TYPICAL SITUATION

An industrial user has for many years disposed of waste water diverted from the aquifer
under a licensed right through a series of ponds which evaporate part of the water with the
remainder seeping to the regional aquifer. In this instance, DEQ is requiring that water not be
allowed to seep to the aquifer and has suggested land application. The land available for
disposing of the waste is in sagebrush and does not have an irrigation water right. Each gallon of
waste water land applied will have to be diluted with 3 to 4 gallons of fresh water. The net
depletion from the aquifer will be increased 400 affyr by the new water treatment requirements.
Are water right related approvals required from IDWR to authorize surface disposal of the waste
water?

LEGAL PRINCIPLES

The continuum of options for considering this mattter is bounded by two principles. At
one end of the continuum, the treatment necessary to comply with water quality requirements
may be a part of the diversion and beneficial use authorized under the industrial water right. If
the industrial right is a fully consumptive right, then as water quality requirements require a
change in treatment, the amount of the water consumed can be increased. However, the
diversion rate, annual volume diverted, and season of use established under the right cannot be
increased. Any fresh water needed to dilute the waste water must be within the quantity
elements of the industrial right or be covered by another water right.

At the other end of the continuum, the industrial right may be construed to authorize only
the beneficial use established and historically used under the industrial right. Any increase in
consumptive use (or other element of the right) would require a new water right. Depending
upon the availability of water for appropriation, this may requite the holder of the industrial right
to mitigate injury to other users or obtain an existing right to cover the expanded consumption.

A brief review of the legal and administrative precedents (see Phil Rassier's attached
memorandum) indicates that the existing law in Idaho does not provide strong guidance as to
whether the land application of industrial waste water initiated to comply with water quality
requirements should be considered to come within the original purpose of use of the industrial
right, whether it should be treated as an added beneficial use of the water requiring a new water
right, or whether some intermediate consideration should be used.
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Ve lication Processing Memaran Page

APPLICATION OF PRINCIPLES
IDWR will apply the following policies until or unfess further guidance is provided:

1. Waste water treatment necessary to meet adopted state water quality requirements will
be considered to be a part of the use authorized under the industrial right. The method of
treatment must be "reasonable." IDWR will consider a treatment method to be reasonable if it is
in accordance with best management practices recognized by Idaho Division of Environmental
Quality, the U.S. Environmental Protection Agency, or other responsible state or federal agency.

2. Consumptive use can increase up to the amount determined to be consistent with the
original water right as reasonably necessary to meet treatment requirements. Diversion rate,
annual volume diverted, and season of use cannot exceed the permitted, licensed or decreed
amounts for these parameters.

3. If the treatment method for industrial waste water is changed to land application on
cultivated fields or any other method that beneficially uses the water, the industrial right must be
changed to include the new use. This will require a transfer application to be filed, processed
and approved in accordance with Section 42-222, Idaho Code, to include a new location for a

- waste treatment practice, such as land application, and other conditions of approval that may be
necessary to prevent injury to other valid water rights.

4. For new uses of industrial waste water that are not necessary to meet water quality
requirements, an application for permit to appropriate water should be filed as required by
Section 42-107, Idaho Code.

5. Fresh water required to dilute the waste water for treatments such as land application
must be diverted in accordance with a water right. This can be the industrial right if adequate
rate and volume are available under the right. If not, another right must be provided. In areas
where new allocations are limited or prevented by moratorium orders or other designations,
establishment of a new right will require appropriate provisions to mitigate the depletion from
the source.

Attachment: P. Rassier’s Memorandum
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Memorandum from Phil Rassier to Norm Young (Sept. 5, 1996)

e -
MEMORANDUM —_
TO: Norm Young
FROM: Phil Rassier “?JZ"
RE: Land Application of Industrial Efffuent
DATE: September 5, 1996

You have asked for legal guidance regarding the water right implications created when a
private industrial water user elects to land apply its industrial effluent because the company is
required by environmental constraints to prohibit its waste water effluent from continuing to reach
a public water source. The water rights issue created when an industrial water user adopts a land-
application method of disposing of its effluent is whether the change results in an impermissible
enlargement of its underlying water right by increasing the amount of water consumptively used.
Previously, some percent of the water in the effluent was returned to a public stream or allowed
to percolate into the ground water. The goal of land application of the effluent is that it afl will be
absorbed by the growing crops or evaporated to the atmosphere. The use of water under the
industrial water right thus becomes 100 percent consumptive where before it was not.

The case law addressing this issue appears to deal almost exclusively with the disposal of =
municipal effluent. In the case of municipalities, the majority view is that the proper disposal of
effluent from waste treatment facilities comes within the parameters of the beneficial use of a
municipal water right. One of the most frequently cited cases is Arizona Public Service Cao. v.
Long, 773 P.2d 988 (Ariz. 1989). In this case, the owners of downstream junior water rights that
had historically used the effluent for irrigation following upstream discharge sued the City of
Phoenix alleging that the city had no right to contract with a utility for the transport and use of the
effluent in the cooling towers of a nuclear power plant. The court upheld the contract, holding
that sewage effluent was neither surface water nor ground water, but was simply & noxious by-
product which the city must dispose of without endangering the public health and without
violating any federal or state poliution laws. In reaching it decision, the Arizona Court quoted
from a much earlier Wyoming decision which upheld the sale by a city of effluent discharged
directly into the buyer’s ditch, but also held that effluent discharged into a stream became public
water subject to appropriation. Wyoming Hereford Ranch v. Hammond Packing Co., 236 P.2d
764 (Wy. 1925). The Arizona Public Service case generally holds that cities may put their
sewage effluent to any reasonable use that would allow them to maximize their use of the
appropriated water and dispose of it in an economically feasible manner. Beck, Waters and Water
Rights, § 16.04(c)(6) (1991).

In an even more recent Arizona case, the court upheld a city contract for the disposal of
its effluent noting that the effluent from the city of Bisbee delivered to Phelps Dodge for copper .
leaching operations was not useable for drinking water, irrigation, or fire protection purposes and ‘)
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Memorandum
- September 5, 1996
Page 2

that it was only useful for the leaching operation. The city contract had been challenged by the
local water utility that otherwise would have provided water for the leaching operation.

Other cases reviewed have reached results similar to that in Arizona for municipal entities
without as much emphasis on the distinct character of effluent. In a more recent Wyoming case,
the court held that the City of Roswell could recapture its sewage effluent before it is discharged
as waste or drainage and reuse it for municipal purposes. Reynolds v. City of Roswell, 654 P.2d
537 (Wy. 1982), The court characterized sewage effluent as artificial water and therefore
primarily private and subject to beneficial use by the owner and developer thereof because treated
sewage effluent depends upon the acts of man.

In the early Colorado case of Pulaski Irrigation Ditch Co., et al v. City of Trinidad, et
al,203 P. 681 (Colo. 1922), the court held that where a city had voluntarily chosen to treat its
effluent in a manmer that produced surplus water, it did not have the right to sell its purified water.
The court went on to recognize, however, that where there is no other practicable method of
disposing of the sewage, public policy might permit its disposal by the evaporation of the water.
203 P. at 683. A more recent Colorado case, Metropolitan Denver Sewage Disposal District No.
1 v. Farmers Reservoir & Irrigation Co., 499 P.2d 1190 (Colo. 1972) merely holds that changes

= in the points of return of waste water to a stream are not governed by the same rules as changes

— of points of diversion and that there is no vested right in downstream appropriators to

maintcnance of the same point of return of irrigation waste water or effluent from a municipality
or a sanitation district. In Barrack v. City of Lafayette, 829 P.2d 424 (Colo. App. 1992), the
court held that impossibility of performance relieved the city from any obligation to deliver
effluent to plaintiffs afier state regulation made such delivery illegal. The court concluded that
plaintiffs had no property right to the delivery of untreated water that could no longer be legally
delivered.

In 1991, Nevada and Oregon each cnacted legislation addressing the reuse of effluent or
reclaimed water. The Oregon staiuie defines “reclaimed water” as “water that has been used for
municipal purposes and after such use has been treated in a sewage treatment system and that, as
a result of treatment, is suitable [or a direct beneficial purpose or a controlied use that could not
otherwise occur, OR. REV. STAT. § 537.131. The new legislation requires any person who is
using or intends to use rectaimed water to file a Reclaimed Water Registration form with the
Oregon Water Resources Department. The statute provides the circumstances under which
potentially affected water users must be notified of the proposal and of their rights of preference
to the use of the water under certain circumstances. The Nevada statute, by contrast, merely
provides a statement of legislature policy encouraging and promoting the use of efflucnt, where
that use is not contrary to the public health, safety or welfare, and where that use does not
interfere with federal obligations to deliver water of the Colorado River. NR.S. § 533.024.

The review of existing case law provides significant guidance with respect to the handling
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September 5, 1996
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of municipal effluent. None of the reported cases I have reviewed, however, address whether the
same or some different analysis should be applied when the effluent is produced by a private
industrial user rather than by a municipality. This issue was raised but not addressed in Wyoming,
et al v. Husky Oil Company, 575 P.2d 262 (Wy. 1978). The case arose as an action for
declaratory relief by Husky Oil seeking a determination that its plan to impound and evaporate
effluent water rather than continue to discharge it to a natural stream was not subject to the
jurisdiction of the State Engineer and did not infringe upon any rights of downstream water
appropriators. The majority of the Court voted to remand the case to the trial court for a full
factual trial and to join other indispensable parties to the action. A lengthy dissent, however,
proceeded to analyze the merits of the case. The dissent characterized the proposed change as an
expansion of the original industrial water right for the refining process to now include the
additional use of pollution abatement. The dissent concluded that Husky should be required to
apply to the State Engineer for a permit for the additional use.

Before the Department, we have the precedence of issuing waste water permit nos. 29-
7437 and 29-7431 to the J.R. Simplot Company and to the City of Pocatello respectively in 1978.
The two permits were for the use of waste water from the city’s sewage treatment plant and from
the Simplot Fertilizer Plant at Pocatello. The waste water from both facilities was previously
discharged to the Portneuf River. The applications specified 3,124 acres of land on which the —
water would be used for irrigation. Some 1,613 of these acres were not owned by the city or the .
J.R. Simplot Company but were covered by user agreements with the owners of the land. The
decision does not address any concern that may have existed about discontinuing the practice of
discharging the effluent to the river. The concerns with the project revolved more around the
health and safety implications of the project.

Existing law in Idaho does not provide strong guidance as to whether the land application
of industrial effluent initiated to comply with water quality requirements should be considered to
come within the original purpose of use of the industrial water right, or should be treated as an
added beneficial use of the water requiring a new water right to be obtained or established. If the i
Department determines that a new separate water right should be required, the option of allowing !
the user to appropriate the industrial waste water for the new purpose of pollution abatement
through land application of the effluent should be considered. This approach is consistent with
that taken by the Department in 1978 with the City of Pocatello and J. R. Simplot filings.

Please let me know if you desire further review or discussion of these issues.
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