
ATTACHMENT A 

STIPULATION RE PERMIT 74-16187 

This Stipulation is entered into by Kurt W. Bird and Janet E. Bird ("Bird"), the Idaho 

Water Resource Board ("IWRB"), and the Idaho Department of Fish and Game ("IDFG") 

(collectively, the "Parties"), to resolve litigation over Bird's application for a permit to 

appropriate the public waters of the State ofldaho, identification number 74-16187 

("Application"), and protests to the Application ("Protests") filed by IWRB and IDFG. 

RECITALS 

WHEREAS, the Application was filed with the Idaho Department of Water Resources 

("IWDR") on or about October 12, 2018, and the Protests were filed on or about January 17, 

2019;and 

WHEREAS, IDWR held an administrative hearing on the Application and the Protests on 

August 28 and August 29, 2019; and 

WHEREAS, the hearing officer issued a preliminary order approving the Application 

with certain conditions on January 9, 2020, and an amended preliminary order approving the 

Application with certain conditions on February 6, 2020; and 

WHEREAS, the Director of IDWR issued a final order approving the Application with 

certain conditions on May 21, 2020; and 

WHEREAS, IWRB and IDFG filed a petition for judicial review of the final order on 

June 22, 2020; and 

WHEREAS, the judicial review proceeding was stayed at the Parties' request after briefs 

were submitted but before the hearing was held, while the Parties attempted to negotiate a 

settlement of the litigation; and 

WHEREAS, the Parties have reached agreement regarding approval of the Application 

with certain conditions, dismissal of the judicial review proceeding, and certain related matters, 

and the Parties now desire to memorialize the terms of the agreement. 

AGREEMENT 

NOW, THEREFORE, the Parties stipulate and agree as follows: 

I. The Application should be approved with the following elements and conditions: 

Current Owner: Kurt W. Bird or Janet E. Bird 
Priority Date: October 12, 2018 
Source: Big Timber Creek tributary to Lemhi River 
Beneficial Use: Irrigation 
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Season of Use: March 15 - July 31 
Diversion Rate: 6.40 cfs 
Point of Diversion: NWNW, Section 20, Tl 5N, R26E (Home Ditch) 
Place of Use: 320 acres 

SWSE, SESE, Section 8, Tl5N, R26E 
SWl/4, Section 9, Tl5N, R26E 
NENE, NWNE, Section 17, Tl5N, R26E 

Conditions of Approval: 

l . Subject to all prior rights. 

2. Proof of Application of water to beneficial use shall be submitted 
on or before the date established by the Director. 

3. Use of water under this right may be regulated by a watermaster 
witb responsibility for the distribution of water among 
appropriators within a water district. At the time of approval, this 
water right is within State Water Districts 170 and 74W. 

4. Prior to the diversion and use of water under this right, the right 
holder shall install and maintain acceptable measurement devices 
at the authorized point(s) of diversion and in accordance with 
Department specifications or shall obtain an approved variance 
from the Department to employ an alternative method to determine 
and record the amount of water diverted. 

5. Prior to diversion of water under this right, the right holder shall 
install and maintain a locking controlling works, subject to the 
approval of the Department, in manner that will provide suitable 
control of the diversion. 

6. When notified by the Department or by a watermaster with 
regulatory authority over this right, the right holder shall report the 
amount of water diverted in connection with this right. The report 
shall be submitted in the manner and frequency specified by the 
Department or the watermaster. 

7. This right does not grant any right-of-way or easement across the 
land of another. 

8. This right is only avai lable when flow at the Big Timber Gage 
13304050, located at Latitude 44°41' 19.65", Longitude 
113°22' 13.46", Lemhi County (BT Gage) is at least 18 cfs. Any 
flows present as a result of the Idaho Water Resource Board's 
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water transactions program will be included ("counted") in 
determining whether the 18 cfs flow requirement is satisfied. 

9. The right holder shall cease diversion under th.is right if the flow of 
Big Timber Creek is less than l8 cfs at the BT Gage. Any flows 
present as a result of the Idaho Water Resource Board's water 
transactions program will be included ("counted") in determining 
whether the 18 cfs flow requirement is satisfied. 

10. This right benefits from the subordination described in Paragraph 
1 0(b)(6)(A)(ii) of water rights 75-13316 and 77-Ll 941 and may 
only be diverted when the mean daily discharge at the Salmon 
River Shoup gage is greater than or equal to 1,280 cfs. 

11. Tbis right when combined with all other rights shall provide no 
more than 0.02 cfs per acre nor more than 3.5 afa per acre at the 
field head gate for irrigation of the place of use. 

12. Rights 74-32, 74-34, 74-7165, 74-15926, 74-15927, 74-15928, 74-
15929, 74-15930, 74-15931 and 74-16187 when cornb.ined shall 
not exceed a total diversion rate of 52. 77 cfs. 

13. This right fully satisfies any and all claims ofright or authorization 
to divert "high flow" water, as that term is defined in the Basin 74 
"General Provisions" decreed in the Snake River Basin 
Adjudication, for use within the place of use for this right. This 
limitation applies to all acres within the place of use for this right, 
including any acres that are also covered by other water rights. 

14. Bird will allow IDFG to install and maintain fish screens on Bird's 
diversions, including execution of an access agreement for such 
purposes, and will not protest IDFG applications for fish 
propagation water rights required for operation of the fish screens. 
Bird will cooperate with IDFG to consolidate Bird's diversions 
where feasible. 

15. Project construction shall commence within one year from the date 
of permit issuance and shall proceed diligently to completion 
unless it can b-e shown to the satisfaction of the Director of the 
Department of Water Resources that delays were due to 
circumstances over which the permit holder had no control. 
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11. The Parties will jointly move the court presiding over the pending judicial review 

litigation for an order requesting that the case be remanded back to IDWR for 

consideration of the settlement set forth in this stipulation. 

III. If the court grants the joint motion to remand the case back to IDWR, the Parties 

will jointly move the Director of IDWR to: 

a. Approve the Application with the elements and conditions set forth above 

in paragraph I; 

b. Issue instructions to the watennasters for Water Districts 170 and 74W 

regarding administration of the elements and conditions of the 

Application. 

IV. After the Application has been approved and perm it 7 4-16187 has been issued, 

Bird will file a transfer application with IDWR to remove from the place of use 

for permit 74-16187 the approximately 22.2 acres of lands covered by existing 

water rights. The IWRB and IDFG will not protest or oppose the transfer 

application. 

V. IWRB and IDFG will not oppose a future application by Bird to appropriate "high 

flow" water he currently diverts from Big Timber Creek under the SRBA High 

Flow General Provisions for Basin 74, provided that a copy of this stipulation is 

filed with the application, and that the application: 

a. Proposes a purpose of use of "stream flow maintenance," or a substantiaJly 

similar purpose; 

b. Proposes March 15 to November 15 as the season or period of use; 

c. States that the proposed use of water is ancillary to existing uses 

authorized by water rights 74-32, 74-34, 74-1801, 74-7165, 74-15926, 74-

15927, 74-15928, 74-15929, 74-15930, and 74-15931 ("Base Rights"); 

d. States that the proposed use of the water is limited to the authorized places 

of use for the Base Rights; 

e. Seeks a diversion rate no greater than that necessary to fill the current 

(July 2021) physical capacity of the diversion works and ditches that 

convey water to the authorized places of use for the Base Rights; 

STIPULATION RE PERMIT 74-16187 Page 4 of9 



f. States that the proposed use of water is in full satisfaction of, and 

supersedes, any existing or future claim by Bird of a right to divert "high 

flow" from Big Timber Creek under the Basin 74 High Flow General 

Provision decreed in the Snake River Basin Adjudication for use on the 

place of use of the Base Rights; 

g. States that water may be diverted under the right only when the flow is 18 

cfs or greater from March 15 to July 31, and 10 cfs or greater from August 

I to November 15 as measured at the BT Gage, and that any flows present 

as a result of the Idaho Water Resource Board's water transactions 

program will be included ("counted") in determining whether the 18 cfs 

and 10 cfs flow requirements are satisfied; and 

h. States that water may not be diverted under this right for three (3) 

consecutive days in each of two (2) years during every five (5) year period 

("bypass flow"). The five-year period will be "rolling" to provide 

adequate habitat for salmon and steelhead cohorts. In the event bypass 

flows are provided in two consecutive years, then there will not be a 

requirement to not divert in the following 3 years. The Idaho Department 

of Fish and Game and Bird will jointly determine the years in which this 

condition applies and the dates in those years during which diversions will 

not be allowed and will provide this information to the Water District 74W 

watermaster in joint written instructions. Weekly runoff forecasts will be 

monitored and used to select the dates for the bypass flow, which shall be 

timed to occur, as near as possible, to the peak of high flow between May 

21st to July 6th. Notwithstanding the foregoing, any natural runoff 

occurrence that meets or exceeds 420 cfs for three consecutive days as 

measured at the McFarland Gage shall be counted towards satisfaction of 

the two in five -year condition. This condition may be adjusted at the time 

of licensing to conform to: any analogous condition required by a 

comprehensive settlement of "high flow" issues in the Lemhi Basin, if one 

has been reached; or any modifications to this condition to which the 

Idaho Department of Fish and Game and Bird have agreed. 

STIPULATION RE PERMIT 74-16187 Page 5 of9 



i. States that water diverted under this right will not receive the benefit of 

Wild and Scenic subordination. 

j. This right will be subordinated to other Big Timber stream flow 

maintenance water rights, except for those held by David Udy and Jerry 

Foster. 

VI. If Bird files an application consistent with the requirements set forth above in 

paragraph V, IWRB and IDFG may file protests for the sole and exclusive 

purpose of monitoring the proceedings and ensuring that any permit or license 

issued pursuant to such an application conforms to the requirements of paragraph 

V. IWRB and IDFG will not oppose an application that conforms to the 

requirements of paragraph V, or seek any conditions in addition to those required 

by paragraph V. IWRB and IDFG retain their rights to protest and oppose any 

future application(s) by Bird to appropriate water from Big Timber Creek that do 

not conform to the requirements set forth above in paragraph V. 

VII. Bird will not oppose an application by the IWRB under chapter 15, Title 42, of 

the Idaho Code to appropriate a minimum stream flow for Big Timber Creek, 

provided that a copy of this stipulation is filed with the application, and that the 

application: 

a. Proposes a diversion rate of 18 cfs from March 15 to July 31, and 10 cfs 

from August l to March 14, as measured at the BT Gage. 

b. Is either filed later in time than Bird's application for a streamflow 

maintenance water right, or is expressly subordinated to any future 

application by Bird for a stream flow maintenance water right that satisfies 

the requirements set forth above in paragraph V; and 

c. States that any flows present as a result of the Idaho Water Resource 

Board's water transactions program will be included ("counted") in 

detennining whether the 18 cfs and 10 cfs flow requirements are satisfied. 

VIII . If the IWRB files an application consistent with the requirements set forth above 

in paragraph VII, Bird may file a protest for the sole and exclusive purpose of 

monitoring the proceedings and ensuring that any pennit or license issued 

pursuant to such an application confonns to the requirements of paragraph VII. 
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Bird will not oppose an application that conforms to the requirements of 

paragraph VII, or seek any conditions in addition to those required by paragraph 

VII. Bird retains his right to protest and oppose any future application(s) for 

minimum stream flows on Big Timber Creek that do not conform to the 

requirements set forth above in paragraph VII. 

IX. The Parties have entered into this stipulation to settle their disagreements 

regarding the Application and the Protests, and to resolve the pending litigation. 

This stipulation represents a compromise between the Parties regarding their 

disagreements over the issues and subjects addressed herein, and sets forth the 

entire agreement between the Parties related to these matters. Except as 

specifically provided in this stipulation, nothing in this stipulation waives the 

rights, positions, or arguments of the Parties as to any issue of fact or law. This 

stipulation may not be used or held against any of the Parties other than to show 

the terms of their agreement on the issues and subjects expressly addressed and 

resolved herein. 

X. The parties agree that the terms and provisions of this Stipulation embody their 

mutual intent and that such terms and conditions are not to be construed more 

liberally in favor of, or more strictly against, any party. 

XI. The provisions of this Stipulation are not severable. If any provision of this 

Stipulation is found to be unlawful and of no effect and/or the Idaho Department 

of Water Resources fails to approve the stipulation, then the parties hereto shall 

resume negotiations to revise such unlawful provision. 

XII. This Stipulation shall be voidable by any party if the Idaho Department of Water 

Resources fails to approve the Stipulation as submitted. 

XIII. This Stipulation shall bind and inure to the benefit of the respective successors of 

the parties. 

XIV. This Stipulation may be executed in counterparts, each of which shall be an 

original, but all of which, taken together, shall constitute one and the same 

agreement. 

XV. Each of the undersigned represent that they are authority to execute this 

Stipulation. 
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XVI. This Stipulation shall become effective and binding on the Parties upon execution 

by all the signatories. 

Jeff Rb;oo~d v 

Chainnan 
Idaho Water Resource Board 

Ed Schriever 
Director 
Idaho Department of Fish and Game 
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XVI. This Stipulation shall become effective and binding on the Parties upon execution 

by all the signatories. 

JeffReybould 
Chairman 
Idaho Water Resource Board 

Ed Schriever 
Director 
Idaho Department of Fish and Game 

STIPULATION RE PERMIT 74-16187 

Dated: ------ -----

Dated: LI v-f l uni.----
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Dated: / - / 3 -)_ 
Kurt W. Bird 

y .r' 
I ; Dated: /- / __ i/ .. -y 7 

Janel E. Bird 
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