














consideration of new water withdrawals within the GWMA, and in fact, the
Department has approved water right applications in the GWMA subsequent the |-
84 Corridor Order.

ANALYSIS

Permit Amendment

Sufficiency of Water Supply, Injury to Other Water Rights, and Enlargement

The Permit authorizes a diversion rate of 10 cfs for municipal use from January 1 to
December 31, and an annual diversion volume limit of 1,815 af. The Permit Amendment does
not propose an increase in diversion rate or volume, or change the POU. The Permit
Amendment proposes to add two new PODs within the Mayfield Springs project area. The
existing authorized PODs are located outside the GWMA while the new proposed PODs are
located within the GWMA. Idaho Code § 42-211 sets forth the standards for evaluating an
application for amendment of a permit which requires the Department to examine whether an
approval will result in the diversion and use of more water than originally permitted and if the
rights of others will be adversely affected. In addition, Idaho Code § 42-233b, defines a Ground
Water Management Area and authorizes the director to evaluate on an individual basis whether
sufficient water is available and that other prior rights will not be injured.

Testimony indicates locating the proposed new PODs within the project area will
improve efficiency of pumping water to planned community given the proximity of the wells to
other water delivery infrastructure. Locating the PODs further south and downgradient of the
homeowners north of Mayfield Springs may reduce the likelihood of impacts on existing
homeowners’ wells and Indian Creek from the currently authorized Permit PODs.

The IDWR memo found there is a net positive recharge rate for a study area that
includes the POU for the Permit Amendment, Transfer Application, and surrounding properties
within and outside the GWMA. The I-84 Corridor Order found the positive estimated net
annual recharge volume would allow for additional consumptive use development in the study
area. The consumptive uses for the existing Water Right and undeveloped Permit were
included as existing uses in the study. The Permit Amendment does not propose to increase
consumptive use, volume, or diversion rate, and the new PODs are proposed in an area
determined to have sufficient water supply.

The two additional proposed PODs through the Permit Amendment will not result in
an increase in the amount of water originally permitted and the existing monitoring conditions
will prevent possible injury to the existing water rights.
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Public Interest

“Local public interest” is defined as “the interests that the people in the area directly
affected by a proposed water use have in the effects of such use on the public water resource.”
(Idaho Code § 42-202B(3)).

The requested Permit Amendment does not change uses under the approved Permit. The
Permit Amendment will reduce pumping and piping costs and provide water to a planned

residential community. The Permit Amendment is in the local public interest.

Transfer Application

Validity of the Water Right

The Department must confirm that each water right, or portion thereof, included in a
Transfer Application is valid as part of its review under Idaho Code § 42-222.

The Water Right authorizes irrigation from ground water of up to 145 acres, of
which 104 acres are currently being irrigated under the Water Right and 41 acres are leased to
the Idaho Water Supply Bank. The Water Right is a valid water right and the Transfer Application
should be evaluated under the criteria set forth in Idaho Code § 42-222.

Enlargement

Pursuant to Idaho Code § 42-222(1), for any application for transfer the Department
must determine whether the proposed change would enlarge the use of water under the water
right or injure other water rights. Enlargement occurs when the total diversion rate, annual
diversion volume, or extent of beneficial use, exceeds the amounts or beneficial use authorized
under the water right prior to proposed transfer. Enlargement can cause injury by reducing the
amount of water available to satisfy the water rights of other water users.

The Transfer Application proposes to change the existing Water Right POU to include the
Mayfield Springs project site and to add three PODs that are also authorized under the Permit as
municipal use wells. The Permit requires common areas, parks, school grounds, golf courses,
and any other large parcels only be irrigated under this water right with wastewater that has
been previously beneficially used for potable or culinary purposes, has been treated in a
wastewater treatment plant, and is delivered from the wastewater treatment plant to the
parcel to be irrigated.

Water under the transferred Water Right will be used for irrigation purposes within
Mayfield Springs, in areas not irrigated with wastewater as required under the Permit. Farrell
testified use of the irrigation Water Right for lawns will reduce the amount of municipal water
used for lawn irrigation, and common areas will be irrigated with treated wastewater. As stated
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in the Transfer Application: “The water right is planned to be used to supplement/supply
irrigation needs within the new planned community. Wastewater reuse is to be utilized to
irrigate common areas as the community grows...The transfer would allow irrigation water to
be supplied from the Mayfield Springs existing and planned municipal wells and used on project
site.”

Intermountain will divert and deliver ground water for both the irrigation Water
Right and the municipal Permit from the same municipal wells. The Transfer Application does
not propose a change in the 145 acre limit, diversion rate, volume, or period of use authorized
under the Water Right. Farrell testified the acres to be irrigated with the Water Right will be
reported to the Department and consumptive use and associated volumes could be verified by
calculating evapotranspiration rates. However, Farrell’s testimony indicated that Intermountain
will not have control over how much water is used to irrigate the residential land or whether or
when the acres are irrigated, even if the intended acres are identified. Insufficient evidence
was provided to demonstrate how Intermountain will ensure that water diverted under the
irrigation right will not, at times, be augmenting municipal demand. This additional use would
be an enlargement of the Water Right.

The Water Right is currently used for agricultural irrigation and is only applied to
meet crop demands and irrigation system requirements. Diversion would typically cease during
harvest or high precipitation periods. Watering of residential land may also cease during high
precipitation periods. However, if water withdrawals under the Water Right are commingled
with water withdrawn for municipal purposes at times when residential land is not being
irrigated, monitoring the Water Right based on the authorized annual volume limit will not
ensure the irrigation Water Right will not be applied to municipal uses.

The irrigation Water Right has a 1974 priority date, while the municipal Permit has a
2005 priority date. In the event of priority administration, especially in the GWMA, water may
continue to be delivered in priority under the irrigation Water Right. However, it would be
comingled into the municipal system without a mechanism to control whether it is delivered
and applied to irrigate designated residential land or used for in-house municipal purposes. This
would injure water rights with priority dates between September 16, 1974 and October 17,
2005.

Johnson bears the burden of proof for all the pertinent criteria set forth in Idaho Code
§ 42-222. While monitoring and reporting conditions could be applied to the Transfer Application,
and evidence was provided to demonstrate a willingness to comply with Department ground
water monitoring, measurement, and reporting requirements, the transfer applicant did not
demonstrate that delivery of irrigation water through a municipal system would not result in an
enlargement of use of the original right nor injure other water rights.
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CONCLUSIONS OF LAW

1. Inthe matter of Application for Amendment of Permit no. 63-32225, the applicant has
met the burden of proof for the review criteria set forth in Idaho Code § 42-211 and
Application Amendment should be approved.

2. In the matter of Application for Transfer no. 83875, the applicant has not met the
burden of proof for the review criteria set forth in Idaho Code § 42-222. The Transfer
Application’s proposal to add three new PODs and the POU for Mayfield Springs
Planned Community in order to divert and deliver water through the municipal delivery
system will constitute an enlargement in use of the original right and other rights will
be injured. The Department should deny the Transfer Application.

ORDER

IT IS HEREBY ORDERED that Application for Amendment of Permit no. 63-32225 in the
name of Intermountain Sewer & Water, Corp. and Application is APPROVED as set forth in the
approval documents issued in conjunction with this order.

IT IS HEREBY FURTHER ORDERED that Transfer no. 83875 in the name of Gregory B.
Johnson are DENIED.
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CERTIFICATE OF SERVICE

| HEREBY CERTIFY that on this 7 £ day of January 2021, | served a true and correct
copy of the foregoing document on the following by the method(s) indicated below:

S. Bryce Farris

Sawtooth Law Offices, PLLC
1101 W. River St., Ste. 110
PO Box 7985

Boise ID 83707
bryce@sawtoothlaw.com
For Applicants

Gregory B Johnson
2037 E Terza

Meridian ID 83642
greg@westparkco.com
Applicant

Intermountain Sewer & Water, Corp.

2463 E Gala St, Ste 120
Meridian ID 83642
tfarrell@mountainwtr.com
shurley@mountainwtr.com
Applicant

Mary Walsh

1650 W Targee St #50028
Boise ID 83705-5641
mary.walsh@deq.idaho.gov
Protestant

Lacey Wilde

165 E Fawn Dr

Boise ID 83716
wildelacey@gmail.com
Protestant
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Gayle Remine [X] U.S. Mail, postage prepaid

25 S Regina Rd [ ] Hand Delivery
Boise ID 83716 [ ] overnight Mail
gayleremine@att.net [ ] Facsimile
Protestant X Email

Qb 4{//1@4’%

Jean Heﬂley
Technical Records Specialist II
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State of Idaho
Department of Water Resources

Amendment of Permit
No. 63-32225

Priority: September 16, 2005 Maximum Diversion Rate: 10.0 CFS
Maximum Diversion Volume: 1,815 AF

This is to certify that

INTERMOUNTAIN SEWER & WATER CORP
PO BOX 344

MERIDIAN ID 83680

has applied to amend a permit, and the amendment is APPROVED for development of water as follows:
Source: GROUND WATER

Beneficial Use Period of Use  Rate of Diversion Annual Volume
MUNICIPAL 01/01to 12/31  10.0 CFS 1,815 AF

Location of Point(s) of Diversion

GROUND WATER SEY: SW¥%, Sec. 34, Twp 01N, Rge 04E, BM. ELMORE County
GROUND WATER NEY. SWY, Sec. 35, Twp 01N, Rge 04E, B.M. ELMORE County
GROUND WATER NWY4 SEY:, Sec. 28, Twp 01N, Rge 04E, B.M.  ADA County
GROUND WATER NEY. NEY, Sec. 28, Twp 01N, Rge 04E, B.M.  ADA County
GROUND WATER SE%: SE%, Sec. 28, Twp 01N, Rge 04E, B.M.  ADA County
GROUND WATER SEY: NWY, Sec. 28, Twp 01N, Rge 04E, B.M.  ADA County
GROUND WATER NEY: NWY, Sec. 33, Twp 01N, Rge 0O4E, B.M. ADA County

Conditions of Approval

1. Proof of application of water to beneficial use shall be submitted on or before September 08, 2022,

2. Subject to all prior water rights.

Right holder shall comply with the drilling permit requirements of Section 42-235, Idaho Code and
applicable Well Construction Rules of the Department.

Water bearing zone to be appropriated is 300 to 1000 feet.

The Director retains jurisdiction to require the right holder to provide purchased or leased natural flow
or stored water to offset depletion of Lower Snake River flows if needed for salmon migration
purposes. The amount of water required to be released into the Snake River or a tributary, if needed
for this purpose, will be determined by the Director based upon the reduction in flow caused by the
use of water pursuant to this permit.

Prior to the diversion of water in connection with this right, the right holder shall provide the
department with a plan for monitoring ground water levels in the vicinity of the place of use for this
water right. The monitoring should occur in parallel with development and production and should
include indentification of non-production wells and timelines for measuring and reporting. The right
holder shall not divert water in connection with this right until the monitoring plan is approved by the
department. Failure to comply with the monitoring plan once it is accepted shall be cause for the
department to cancel or revoke this right.




State of Idaho
Department of Water Resources

Amendment of Permit
No. 63-32225

Prior to or in connection with the proof of beneficial use statement to be submitted for municipal water
use under this right, the right holder shall provide the department with documentation showing that
the water supply system is being regulated by the Idaho Department of Environmental Quality as a
public water supply and that it has been issued a public water supply number.

Place of use is within the area served by the public water supply system of Intermountain Sewer &
Water Corp. The place of use is generally located within Township 1N, Range 4E, Sections 27 - 29,
32 - 35, and Township 1S, Range 4E, Section 2.

Common areas, parks, school grounds, golf courses, and any other large parcels may only be
irrigated under this water right with wastewater that has been previously beneficially used for potable
or culinary purposes, has been treated in a wastewater treatment plant, and is delivered from the
wastewater treatment plant to the parcel to be irrigated.

. Water diverted under this right may be used for direct irrigation of up to 1/2 acre per residential lot
upon which a home has been constructed.

. A map generally depicting the service area for this water right at the time of this approval is attached
to this document for illustrative purposes.

. Project construction shall commence within one year from the date of permit issuance and shall
proceed diligently to completion unless it can be shown to the satisfaction of the Director of the
Department of Water Resources that delays were due to circumstances over which the permit holder
had no control.

. This right does not grant any right-of-way or easement across the land of another.

. Use of water under this right may be regulated by a watermaster with responsibility for the distribution
of water among appropriators within a water district. At the time of this approval, this water right is
within State Water District No. 161.

. Prior to diversion of water under this right, the right holder shall install and maintain a measuring
device and lockable controlling works of a type acceptable to the Department as part of the diverting
works.

This amendment of permit is issued pursuant to the provisions of Idaho Code § 42-211.

Signed this é( day of \\UME

04NN,
/fT GE CLARK
Héari fficer




Intermountain Sewer & Water Corp

Attachment to Permit Amendment
63-32225

This map depicts the MUNICIPAL service area for this water right at the time
of this approval and is attached to the approval document soley for illustrative purposes.

1.3 Miles
Point of Diversion I t } =

Water Service Area Boundary

Prepared By: IDWR




EXPLANATORY INFORMATION TO ACCOMPANY A
PRELIMINARY ORDER

(To be used in connection with actions when a hearing was not held)
(Required by Rule of Procedure 730.02)

The accompanying order or approved document is a "Preliminary Order" issued by the
department pursuant to section 67-5243, Idaho Code. It can and will become a final order without
further action of the Department of Water Resources (“department”) unless a party petitions
for reconsideration, files an exception and brief, or requests a hearing as further described
below:

PETITION FOR RECONSIDERATION

Any party may file a petition for reconsideration of a preliminary order with the department
within fourteen (14) days of the service date of this order. Note: the petition must be received by
the department within this fourteen (14) day period. The department will act on a petition for
reconsideration within twenty-one (21) days of its receipt, or the petition will be considered denied
by operation of law. See Section 67-5243(3) Idaho Code.

EXCEPTIONS AND BRIEFS

Within fourteen (14) days after: (a) the service date of a preliminary order, (b) the service
date of a denial of a petition for reconsideration from this preliminary order, or (c) the failure within
twenty-one (21) days to grant or deny a petition for reconsideration from this preliminary order, any
party may in writing support or take exceptions to any part of a preliminary order and may file briefs
in support of the party's position on any issue in the proceeding with the Director. Otherwise, this
preliminary order will become a final order of the agency.

REQUEST FOR HEARING

Unless a right to a hearing before the Department or the Water Resource Board is otherwise
provided by statute, any person aggrieved by any final decision, determination, order or action of the
Director of the Department and who has not previously been afforded an opportunity for a hearing on
the matter may request a hearing pursuant to section 42-1701A(3), Idaho Code. A written petition
contesting the action of the Director and requesting a hearing shall be filed within fifteen (15) days
after receipt of the denial or conditional approval.

ORAL ARGUMENT

If the Director grants a petition to review the preliminary order, the Director shall allow all
parties an opportunity to file briefs in support of or taking exceptions to the preliminary order and
may schedule oral argument in the matter before issuing a final order. If oral arguments are to be
heard, the Director will within a reasonable time period notify each party of the place, date and hour
for the argument of the case. Unless the Director orders otherwise, all oral arguments will be heard
in Boise, Idaho.
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CERTIFICATE OF SERVICE

All exceptions, briefs, requests for oral argument and any other matters filed with the
Director in connection with the preliminary order shall be served on all other parties to the
proceedings in accordance with IDAPA Rules 37.01.01302 and 37.01.01303 (Rules of Procedure
302 and 303).

FINAL ORDER

The Director will issue a final order within fifty-six (56) days of receipt of the written briefs,
oral argument or response to briefs, whichever is later, unless waived by the parties or for good cause
shown. The Director may remand the matter for further evidentiary hearings if further factual
development of the record is necessary before issuing a final order. The department will serve a
copy of the final order on all parties of record.

Section 67-5246(5), Idaho Code, provides as follows:

Unless a different date is stated in a final order, the order is effective fourteen (14)
days after its service date if a party has not filed a petition for reconsideration. Ifa
party has filed a petition for reconsideration with the agency head, the final order
becomes effective when:

(@) The petition for reconsideration is disposed of; or
(b)  The petition is deemed denied because the agency head did
not dispose of the petition within twenty-one (21) days.

APPEAL OF FINAL ORDER TO DISTRICT COURT
Pursuant to sections 67-5270 and 67-5272, Idaho Code, if this preliminary order becomes
final, any party aggrieved by the final order or orders previously issued in this case may appeal the
final order and all previously issued orders in this case to district court by filing a petition in the

district court of the county in which:

i. A hearing was held,

il. The final agency action was taken,

iii. The party seeking review of the order resides, or

iv. The real property or personal property that was the subject of the agency action is
located.

The appeal must be filed within twenty-eight (28) days of this preliminary order becoming final. See
section 67-5273, Idaho Code. The filing of an appeal to district court does not itself stay the
effectiveness or enforcement of the order under appeal.
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