Dana L. Hofstetter, ISB No. 3867

HAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000

P.O. Box 1617

Boise, ID 83701-1617

Telephone: 208.344.6000

Facsimile: 208.954.5943

Email: dhofstetter@hawleytroxell.com

Attorneys for Protestors SBar Ranch, LLC and The
District at ParkCenter, LLC

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR SBAR RANCH, LLC AND THE
PERMIT NOS. 63-34403, 63-34652, 63-34897 DISTRICT AT PARKCENTER, LLC’S
AND 63-34900 IN THE NAME OF CAT PETITION TO REVIEW OCTOBER 20,
CREEK ENERGY LLC 2020, ORDER RE: SBAR RANCH, LLC

AND THE DISTRICT AT
PARKCENTER, LLC’S RENEWED
MOTION FOR RULE 40.05.B ORDER
FOR APPLICANT TO SUBMIT
COMPLETE RULE 40.05
INFORMATION

COME NOW, Protestors SBar Ranch, LLC and The District at ParkCenter, LLC
(hereinafter, “these Protestors™), and hereby respectfully submit this Petition for Review of the
October 20, 2020, Order Re: SBar Ranch, LLC and The District at Parkcenter, LLC’s Renewed
Motion for Rule 40.05.b Order for Applicant to Submit Complete Rule 40.05 Information. The
Second Declaration of Anthony M. Jones (“Jones Second Declaration”) and Declaration of Heidi
Welsh (“Welsh Declaration™) are contemporaneously filed in support of this Petition and are

incorporated herein as if set forth in full.
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While these Protestors concur with many of the findings and requirements in the October

20, 2020, Order Re: SBar Ranch, LLC and The District at Parkcenter, LLC’s Renewed Motion

for Rule 40.05.b Order for Applicant to Submit Complete Rule 40.05 Information (the “Order),

these Protestors request that the Director modifies the Order in the following respects:

1.

The September 8, 2020, Primary Energy letter is not a “financial commitment letter”
in that it is not an actual commitment to provide project financing. Thus, on this
basis, Cat Creek Energy, LLC (the “Applicant” or “CCE”) has not yet satisfied the
financial resources information requirements of Rule 40.05(f)(i). Second Jones
Declaration.

The Applicant has not submitted “the financial statement of the lender” required to
accompany the financial commitment letter. Thus, also on this basis, the Applicant
has not yet satisfied the financial resources information requirements of Rule
40.05(f)(i). Second Jones Declaration.

The PE Letter together with the other financial information CCE has posted to date on
its repository actually support the conclusion that CCE’s PSH project will not be
financially viable as its costs will exceed revenue and, as a result, it is unlikely that
CCE ultimately will be able to obtain the kind of private financing described in the
PE Letter over the next 20 or more years. Second Jones Declaration. Thus, the
Applicant has not submitted the Rule 40.05(f) required financial resources
information showing that “it is reasonably probable that financing will be available.”
Since the necessary Rule 40(f) information was ordered to be provided during the
May 18, 2020, Pre-Hearing Conference, as documented in the June 10, 2020,

Amended Order Consolidating Dockets and Parties, Etc., and much more than thirty
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(30) days have lapsed since, all four of CCE’s Applications should be voided
pursuant to Rule 40.05(b).

4. Pursuant to Rule 40.05(c), (d) and (e) and as described in the Welsh Declaration, the
following additional information (underlined) relating to the effect on existing water
rights, the sufficiency of the water supply and good faith, delay and speculative
purposes is required and should be added to the Order, pp.12-13:

IDAPA 37.03.08.40.05.c — Effect on Existing Water Rights: “Cat Creek shall
submit documents analyzing and discussing how daily water diversions, releases,
storage retention, and losses will be measured at Cat Creek Reservoir and Anderson
Ranch Reservoir. Cat Creek should also analyze and discuss how data will be
gathered, downloaded, and transmitted, including the employment of telemetry (i.e.,
15 minute data). Finally, Cat Creek should evaluate the possibility of remote control
over pumps, gates, release valves, and the like, in order to ensure the watermaster can
control and regulate diversion and release of water in real time. Documents shall
contain backup data and spreadsheets used in all analyses. Cat Creek also shall
establish whether its operations/storage pond will intercept or appropriate ground
water, will interrupt natural historic aquifer recharge or will impact springs and other
headwaters in the area, including those of the Big Wood River Drainage. If ground
water and/or springs will be affected, further information about the impacts to water
rights from these sources shall be provided, including identification of the water
rights and the locations of these wells, springs and sources and any design,
construction or operation techniques which will be employed to eliminate or reduce
the impact on these other water rights.”

IDAPA 37.03.08.40.05.d — Sufficiency of Water Supply: “Cat Creek shall
submit documents containing specific information about how much water will be
daily pumped to the reservoir, lost to evaporation, and stored to generate power, and
the timing of the pumping and subsequent releases of water for power generation.
Cat Creek shall provide information on the daily release amounts, transportation
losses and deliveries (volumes and rates) to the downstream water users. Cat Creek
shall provide information on ground water data already collected and further ground
water monitoring plans (location of wells, dates, static water levels, the properties of
aquifers, modeling, along with other pertinent ground water information). Cat Creek
shall consider other water rights (e.g., EImore County Permit 63-34348) in its water
availability analysis. Cat Creek shall provide information on other sources of supply
that may be used to supplement the applied for water.”
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IDAPA 37.03.08.40.05.e — Good Faith, Delay, or Speculation: “Cat Creek
shall submit documentation that it either: (1) owns the proposed generally identified
lands where water will be beneficially used; or (2) has consent from the owners of
specific parcels of property to apply the storage water for beneficial use on the
generally identified lands; or (3) has the consent of a municipal provider or irrigation
district that is authorized to deliver water to the generally identified lands and shall
identify the beneficial uses on the respective lands, for the following purposes:

 lrrigation from Storage;

» Municipal from Storage;

« Domestic from Storage;

» Mitigation by Delivery from Storage;

 Industrial from Storage;

« Commercial from Storage; and

« Ground Water Recharge from Storage.

Cat Creek shall provide additional information on all rights of way, permits and other
approvals that may be needed, not just to beneficially use the water, but also to
convey and divert the water.”

CONCLUSION

For the foregoing reasons, these Protestors respectfully request that the Director issue an
order voiding the subject four Applications and/or modify its October 20, 2020, Order requiring

the Applicant’s compliance with Rule 40.05’s information requirements.

Dated: November 3, 2020 HAWLEY TROXELL ENNIS & HAWLEY LLP

T S
VIR g
By

Dana L. Hofstetter
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CERTIFICATE OF SERVICE

| HEREBY CERTIFY that on the date indicated below I caused to be served a true copy
of the foregoing SBAR RANCH, LLC AND THE DISTRICT AT PARKCENTER, LLC’S
PETITION TO REVIEW OCTOBER 20, 2020, ORDER RE: SBAR RANCH, LLC AND THE
DISTRICT AT PARKCENTER, LLC’S RENEWED MOTION FOR RULE 40.05.B ORDER
FOR APPLICANT TO SUBMIT COMPLETE RULE 40.05 INFORMATION with any

Exhibit(s) by email addressed to the following:

James Carkulis

Cat Creek Energy LLC
398 S. 9" St., Suite 240
Boise, ID 83701
jtc@ccewsrps.net

Racine Olson PLLP
Randall C. Budge
PO Box 1391
Pocatello, ID 83204
rch@racinelaw.net

Allen Thompson

406 N. Thompson Rd.

King Hill, 1D 83633
kimraftertranch@gmail.com

Barker Rosholt & Simpson
ATTN John Simpson

ATTN Albert P Barker

1010 W. Jefferson St., Suite 102
PO Box 2139

Boise, ID 83701 — 2139
jks@idahowaters.com
apb@idahowaters.com

Boise City Attorney’s Office
ATTN Abigail Germaine
150 N. Capitol Blvd

PO Box 500

Boise, 1D 83701
agermaine@cityofboise.org

US Dept. of Interior

Bureau of Land Management
ATTN Fredric Price

1387 S. Vinnell Way

Boise, ID 83709
fwprice@blm.gov

Idaho Water Engineering

ATTN David R. Tuthill, Jr.

ATTN Hal Anderson

2918 N. El Rancho PI.

Boise, ID 83704
dave@idahowaterengineering.com
hal@idahowaterengineering.com

Wendi Combs

704 Lindenwood Dr.
Nampa, ID 83638
Missterr52@yahoo.com

Gwinn Rice Ranch LLC
ATTN Jim Rice

2851 W. Balata Ct.
Meridian, 1D 83646
Jimricel965@gmail.com

Honsinger Law PLLC
ATTN Charles Honsinger
PO Box 517

Boise, ID 83701
honsingerlaw@gmail.com

Idaho Conservation League
ATTN Matt Nykiel

PO Box 2308

Sandpoint, ID 83864
mnykiel@idahoconservation.org

Idaho Conservation League
ATTN Marie Callaway Kellner
PO Box 844

Boise, ID 83701
mkellner@idahoconservation.org
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Idaho Dept. of Fish and Game

Craig White

Magic Valley Region

324 S. 417 E., Suite 1

Jerome, 1D 83338
Craig.white@fishandgame.idaho.gov

Idaho Dept. of Fish and Game
Tom Bassista

600 S. Walnut

Boise, ldaho, 83707
tom.bassista@idfg.idaho.gov

Givens Pursley LLP

ATTN Michael Lawrence

ATTN Christopher Meyer

ATTN Charles Baser

601 W. Bannock St.

PO Box 2720

Boise, ID 83701-2720
mpl@gqivenspursley.com
ChrisMeyer@givenspursley.com
Charliebaser@givenspursley.com

Tree Top Ranches LP

ATTN Bill Mulder

101 S. Capitol Blvd., Suite 1801
Boise, ID 83702
wjmulder@treetopranches.com

Wildlands Defense

ATTN Katie Fite

PO Box 125

Boise, ID 83701
Katie@wildlandsdefense.org

US Department of Interior Office of the Solicitor
ATTN Lisa Lance

960 S. Broadway Ave., Suite 400

Boise ID 83706

Lisa.Lance@sol.doi.gov

Dylan B. Lawrence

VARIN WARDWELL LLC

242 N. 8" Street, Ste. 220

PO Box 1676

Boise, ID 83701-1676
dylanlawrence@varinwardwell.com

State of Idaho

Office of Attorney General
ATTN Ann Vonde

PO Box 83720

Boise, ID 83720-0010
ann.vonde@ag.idaho.gov

Idaho Dept. of Lands

ATTN Michele Andersen
ATTN Angela Kaufmann

3284 W. Industrial Loop

Coeur d’Alene, ID 83815
mandersen@idl.idaho.gov
angela.kaufmann@ag.idaho.gov

Sawtooth Law Offices PLLC
ATTN Daniel Steenson

ATTN Bryce Farris

ATTN Andrea Waldera

1101 W. River Street, Suite 110
PO Box 7985

Boise, ID 83707
dan@sawtoothlaw.com
bryce@sawtoothlaw.com
andy@sawtoothlaw.com

US Department of Interior Bureau of
Reclamation

ATTN E. Gail McGarry

1150 N. Curtis Rd., Suite 100

Boise, 1D 83706

emcgarry@usbr.gov

Trout Unlimited

ATTN Peter Anderson

910 W. Main St., Suite 342
Boise, ID 83702
Peter.Anderson@tu.org

Scott L. Campbell

CAMPBELL LAW, CHARTERED
PO Box 170538

Boise, ID 83717
scott@slclexh20.com

Casey Pozzanghera

Staff Biologist, Southwest Region

IDAHO DEPPARTMENT OF
FISH AND GAME

15950 N. Gate Blvd.

Nampa, ID 83687

casey.pozzanghera@idfg.idaho.gov
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Dated: November 3, 2020

Dana L. Hofstetter
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