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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF LEMHI

THE IDAHO DEPARTMENT OF
WATER RESOURCES,

Plaintiff,
VS.
LAURENT COMTE, an individual; and
PANTHERC, LLC, an Idaho limited

liability company,

Defendants.

CVv30-23-0191
Case No.

MEMORANDUM IN SUPPORT OF
PLAINTIFF’S MOTION FOR
MANDATORY PRELIMINARY
INJUNCTION

Plaintiff, the Idaho Department of Water Resources (the “Department”), through its

counsel of record, submits the following Memorandum in Support of Plaintiff’s Motion for

Mandatory Preliminary Injunction pursuant to .LR.C.P. 65 and 7(b). This Motion is supported
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by the contemporaneously filed Affidavit of David T. Graybill and Affidavit of Jeffery E.
Richards.
L. INTRODUCTION

The Department moves for a mandatory preliminary injunction requiring the
Defendants to complete the short-term remediation plan set out in Exhibit 4 of the
Affidavit of David T. Graybill, by September 7, 2023.

II. STANDARD OF REVIEW

Idaho Rule of Civil Procedure 65(e) sets forth the grounds for a preliminary
injunction. Two of the instances of when a preliminary injunction may be granted are:

(1) when it appears by the complaint that the plaintiff is entitled to the

relief demanded, and that relief, or any part of it, consists of restraining the

commission or continuance of the acts complained of, either for a limited

period or perpetually;

(2) when it appears by the complaint or affidavit that the commission or

continuance of some act during the litigation would produce waste, or

great or irreparable injury to the plaintiff.

LR.C.P. 65(e)(1), (2).

The Idaho Supreme Court has held the two subsections should be read in the
conjunctive such that “a preliminary injunction is granted only in extreme cases where the
right is very clear and it appears that irreparable injury will flow from its refusal.”
Planned Parenthood Great Nw. v. State, 532 P.3d 801, 805 (Idaho 2022) (internal
quotations omitted).

The court may issue a preliminary injunction only on notice to the adverse party.

LR.C.P. 65(a)(1). “A mandatory preliminary injunction is granted only in extreme cases

where the right is very clear and it appears that irreparable injury will flow from its
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refusal.” Harris v. Cassia County, 106 Idaho 513, 518, 681 P.2d 988, 993 (1984). “The
granting or refusal of an injunction is a matter resting largely in the trial court's
discretion.” Munden v. Bannock Cnty., 169 Idaho 818, 827, 504 P.3d 354, 363 (2022)
(quoting Conley v. Whittlesey, 133 Idaho 265, 273, 985 P.2d 1127, 1135 (1999)).

III. BACKGROUND

This matter concerns alteration of Panther Creek, a tributary to the Salmon River,
in Lemhi County. The alteration occurred on the 88-acre property owned by Laurent
Comte and PantherC, LLC (the “Property”). This section of Panther Creek supports
steelhead/rainbow trout (Oncorhynchus mykiss) and bull trout (Salvelinus confluentus) and
is designated as critical habitat for Endangered Species Act (“ESA”) listed Chinook
salmon (Oncorhynchus tshawytscha), steelhead, and bull trout. Richards Aff. 4 7.

On June 22, 2023, following a complaint received by the United States Forest
Service (“USFS”), the Department and Idaho Fish & Game (“IDFG”) conducted a site visit
on the Property. Graybill Aff. § 9. On arrival, Mr. Comte was at the south end of the
property pulling willows or similar riparian vegetation with an excavator and a large trench
traversed the Property. Graybill Aff. 4 10. Mr. Comte met the investigation party and
explained that he personally dug the trench to drain the water from the Property and gave
the investigation party permission to walk the property and perform the investigation. /d.

Department staff member, David Graybill, observed that a trench had been dug,
intercepting Panther Creek in many locations, weaving in and out of the braided and

fingered stream hydrology. Graybill Aff. § 11.
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Graybill Aff. Ex. 3, Photo 3 (Looking South, man-made channel (right) crosses Panther

Creek (center) with a road on the left.). Significant portions of the original stream bank had
either been removed or new earthen dams were constructed in or across the stream channel

where the trench connected to Panther Creek. /d.; Graybill Aff. Ex. 1.
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Graybill Aff. Ex. 1, Photo 1 (Earthen dam diverting all water from Panther Creek into
man-made channel.). The trench is approximately one mile long running almost the entire

length of the Property. Graybill Aff. § 11; Graybill Aff. Ex. 3.
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Grabill Aff. Ex. 3, Photo 2 (Aerial imagery showing man-made channel in red and Panther

Creek in blue.).
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On June 23, 2023, representatives from IDWR, IDFG, and USFS conducted
another site visit. Graybill Aff. § 15; Richards Aff. § 7. Jeff Richards of IDFG observed
that significant excavation and grubbing (tree and shrub removal) activities had been
performed to establish a new channel for Panther Creek, disconnecting portions of the

original channel creating disconnected pools of water. Richards Aff. 9 9.

Graybill Aff. Ex. 1, Photo 2 (Downstream from merge of man-made channel and Panther

Creek.). Mr. Comte’s excavation activities resulted in the realignment of approximately
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4800 feet (0.9 miles) of Panther Creek, the obliteration and severance of crucial riparian
and wetland habitats, the release of extensive amount of sediment, and the dewatering of
critical ESA-listed fish habitat and entrainment of ESA-listed fish species. Richards Aff.
9 12. The released sediment caused high turbidity readings reaching at least as far as 2.5
miles downstream. /d. at § 14. Turbidity directly affects juvenile salmonids in their ability
to effectively feed and navigate, and in some cases, prolonged exposure can be lethal. /d.
at 9 13.

Mr. Comte did not have a Stream Channel Alteration Permit from the Department
as required by Idaho Code § 42-3803. Nor was Mr. Comte’s excavation activity related to
his water rights. Graybill Aff.  10.

The newly excavated trench is unstable and will continue to lose substrate material
via sluffing of banks and ongoing scouring. Richards Aff. § 16. During an 18-day period
from June 23 to July 11, 2023, the trench lost approximately half a foot of material. /d. at
9 17. Because of the serious immediate harm to the stream channel, aquatic habitat, and
ESA-listed fish, the Department, IDFG, USFS, the Governor’s Office of Species
Conservation, and the National Marine Fisheries Service developed a short-term
remediation plan (“Temporary Plan”) to be completed immediately. Richards Aff. q 18.
The Temporary Plan was developed to stabilize the degraded channel segments and restore
adequate flows to the Panther Creek natural stream channel to avoid prolonging the current
degraded conditions and additional site destabilization, particularly when winter icing and
spring high water events are expected. /d.

The regular in-water work window for Panther Creek runs from July 15 to August

15. Richards Aff. Ex. 1. That window for 2023 has closed. However, the dates established
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for in-water work are not absolute and there is some potential to perform instream work
after the normal work window ends. This is due to the distance from Mr. Comte’s property
to downstream Chinook salmon spawning areas and a number of downstream beaver dams
that should facilitate sediment retention. Richards Aff. 4 20. Further, Mr. Comte’s
excavation work presents such a significant harm if it is not stabilized before winter, that
the harms in extending the in-water work window for 2023 are outweighed by the need for
short-term remediation. /d.

Mr. Comte denies he needed a permit for his excavation work, and he has refused
to implement the Temporary Plan. Graybill Aff. Ex. 5.

The Department has filed a Complaint seeking an order from the Court requiring
the Defendants to restore Panther Creek pursuant to Title 42, Chapter 38, Idaho Code. The
Complaint also seeks civil penalties against the Defendants and an award of attorney fees,
costs, and reasonable expenses. The Department’s Motion for Preliminary Injunction
seeks an order from the Court requiring Defendants to immediately implement the
Temporary Plan.

IV. ARGUMENT

A. A mandatory preliminary injunction is justified under the circumstances and the nature
of the relief sought.

A preliminary injunction can take the form of either a prohibitory injunction or a
mandatory injunction. 42 Am. Jur. 2d Injunctions § 9 (2022). A prohibitory injunction is
an “injunction that forbids or restrains an act.” Injunction, Black's Law Dictionary (11th
ed. 2019). This is the most common type of injunction. /d. A mandatory injunction is
“An injunction that orders an affirmative act or mandates a specified course of conduct.”

1d.
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While the plain language of Idaho Rule of Civil Procedure 65(a)(1) uses
prohibitory terms, the Idaho Supreme Court has recognized the appropriateness of
mandatory injunctions. The Idaho Supreme Court set the standard for granting a mandatory
preliminary injunction in Evans v. Dist. Ct. of Fifth Jud. Dist. stating “a preliminary
mandatory injunction is granted only in extreme cases where the right is very clear and it
appears that irreparable injury will flow from its refusal.” 47 Idaho 267, 270, 275 P. 99,
100 (1929). That standard has been reiterated by the Supreme Court in three other cases:
Farm Serv., Inc. v. U. S. Steel Corp., 90 Idaho 570, 587, 414 P.2d 898, 907 (1966); Harris
v. Cassia County, 106 Idaho 513, 518, 681 P.2d 988, 993 (1984); and Brady v. City of
Homedale, 130 Idaho 569, 572, 944 P.2d 704, 707 (1997).

In Farm Serv., Inc. v. U. S. Steel Corp., the District Court granted a mandatory
preliminary injunction requiring the defendant to “remove from any of its buildings,
equipment, signboards and from all advertising media, letterheads, stationery, billings and
or other designations of its fertilizer outlets within the trade area hereinabove described all
combinations of the words ‘Farm Service,’ in that order.” 90 Idaho at 585, 414 P.2d at 906.
While the Supreme Court held that the District Court had granted the injunction based on
an erroneous conclusion of law, the Supreme Court still recognized the validity of a
mandatory preliminary injunction.

The Idaho Supreme Court has upheld injunctive relief that while not titled a
mandatory preliminary injunction, required the defendant to take an action instead of
merely prohibiting an action. In Walker v. Boozer, the Supreme Court upheld a preliminary
injunction forcing the defendant to remove concrete barriers. 140 Idaho 451, 95 P.3d 69

(2004). Additionally, in Citizens Against Range Expansion v. Idaho Fish and Game Dep't,
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the defendant was required to install specific safety features at a shooting range in order to
reinstate operations at the range. 153 Idaho 630, 289 P.3d 32 (2012).

Therefore, to receive a preliminary mandatory injunction in this case, the
Department must establish that it has a clear right to require the Defendants remediate the
stream channel on their property, as well as establish that irreparable injury will follow if
the Defendants are not compelled to comply with the Temporary Plan.

B. The Department has a clear right and obligation to protect stream channels against
alteration without a permit and require remediation for failing to obtain a permit.

The Alteration of Channels of Streams Act’s (“Act”) purpose is to protect Idaho’s
stream channels and their environments “against alteration for the protection of fish and
wildlife habitat, aquatic life, recreation, aesthetic beauty, and water quality.” I.C.

§ 42-3801. This protection is achieved by requiring a permit to “engage in any project or
activity which will alter a stream channel.” I.C. § 42-3803. Each permit requires the permit
holder to follow a set of minimum standards to prevent degradation of the stream channel,
protect water quality, and ensure the project will maintain its integrity in the long-term. See
IDAPA 37.03.07.

If a person alters a stream channel without a permit, the Department is authorized
to issue a notice of violation. I.C. § 42-3809. Among other items, a notice of violation must
include the remedy for the violation “including any demand to cease and desist, restoration
and mitigation measures, and the amount of any civil penalty.” I.C. § 42-1701B(2). These
two statutory provisions establish that the Department has a clear right and obligation to
protect stream channels against alteration without a permit and require remediation for

failing to obtain a permit.
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C. Defendants are causing irreparable injury to Panther Creek and its living inhabitants by
continuing to keep and maintain the trench.

The State of Idaho owns the beds and banks of navigable waters below the ordinary
high-water mark. Newton v. MJK/BJK, LLC, 167 Idaho 236, 242, 469 P.3d 23, 29 (2020).
That title is held subject to a public trust which protects the public’s right to navigation,
“fish and wildlife habitation, recreation, aesthetic beauty, and water quality.” /d. As such,
the State has a duty to protect its water and wildlife resources.

“The object of injunctive relief is to prevent injury, threatened and probable to
result, unless interrupted.” Gem State Roofing, Inc. v. United Components, Inc., 168 Idaho
820, 834, 488 P.3d 488, 502 (2021) (quoting Miller v. Ririe Joint Sch. Dist. No. 252, 132
Idaho 385, 388, 973 P.2d 156, 159 (1999)). If the Temporary Plan is not completed before
winter, “the banks of the trench will continue to sluff earth material including sediment due
to scouring.” Graybill Aff. § 21. Increased sedimentation will threaten fish habitat.
Richards Aff. 99 13—15. Without the Temporary Plan, fish that remain in the dewatered
channel segments will be at increased risk of harm and if the area is subjected to runoff in
the winter and spring the site will further destabilize. Graybill Aff. Ex. 2.

Spring flows and scouring events of the destabilized areas will have compounding
effects such as disconnecting floodplains, increasing water temperatures, obstructing fish
passage, and changing hydrologic process. Scouring events will also increase dewatering
occurrences of the disconnected Panther Creek channel, cause a decrease or loss of aquatic
habitat function, and alter the water table. Richards Affq 17.

The Temporary Plan focuses on five areas that will allow flow to return to the
natural channel, allow stranded fish access to the natural channel, add in elements to

protect from high flow scouring, and add stability. Graybill Aff. Ex. 2.
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The imminent and ongoing injuries that will occur if the Temporary Plan is not
enacted cannot be undone. Nor can they be appropriately compensated for through
monetary damages after the fact. This injury to the State’s water and wildlife resources
must be stopped.

V. CONCLUSION

The Department has a clear right to enforce the Alteration of Streams Act through
restoration and mitigation measures and injunction. Without the stabilizing effects of the
Temporary Plan, Panther Creek and the State of Idaho will be irreparably harmed.

For the foregoing reasons, the Department respectfully requests that the Court issue
a mandatory preliminary injunction requiring Defendants to enact the Temporary Plan.

Dated the 17th day of August 2023.

STATE OF IDAHO
OFFICE OF THE ATTORNEY GENERAL

O G —

MEGHA . CARTER
Deputy Atforney General
Idaho Department of Water Resources
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