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APPEARANCES:

For |1daho Departnment of Water Resources:

OFFI CE OF ATTORNEY GENERAL
BY MR GARRI CK L. BAXTER
Post O fice Box 83720
Boi se, |daho 83720- 0098
garrick. baxter @ dw . gov

For Surface Water Coalition:
BARKER, ROSHOLT & SI MPSON LLP
BY MR TRAVIS L. THOVPSON
Post O fice Box 63
Twin Falls, |daho 83303-0063
tlt @dahowat ers. com

For M D and A
FLETCHER LAW OFFI CE
BY MR W KENT FLETCHER
Post O fice Box 248
Burl ey, |daho 83318
wkf @nt . org

For lIdaho Ground Water Appropriators:
RACI NE OLSON
BY MR THOVAS J. BUDGE
Post O fice Box 1391
Pocatel |l o, |daho 83204-1391

tj @aci neol son. com

000004




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N Rk O

Audio Transcription

APPEARANCES ( Conti nued):
For Snake Ri ver Storage:
PARSON, BEHLE & LATI MER
BY MR NORVMAN M SEMANKO
800 West Main Street, Suite 1300
Boi se, |daho 83702
nsemanko@ar sonsbehl e. com
For Coalition of Cities:
Mc HUGH BROMLEY, PLLC
BY MR CHRI S BROWVLEY
380 South 4th Street, Suite 103
Boi se, |daho 83702
cbrom ey@thughbrom ey. com
For State of |daho:
OFFI CE OF THE ATTORNEY CGENERAL
BY MR DARRELL G EARLY
Post O fice Box 83720
Boi se, | daho 83720- 0010
darrell.early@g. i daho. gov
For Gty of Pocatell o:
SOVACH SI MVONS & DUNN
BY M5. SARAH A. KLAHN
1155 Canyon Boul evard, Suite 110
Boul der, Col orado 80302

skl ahn@onmachl aw. com
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For

For

Al so

APPEARANCES ( Conti nued):

Bur eau of Recl anati on:

US BUREAU OF RECLAMATI ON
BY MR MATT HOMRD

1150 North Curtis Road
Boi se, |daho 83706-1234
mhowar d@isbr . gov

Bi ngham Groundwat er Di strict:

FORSBERG & EVANS LAW OFFI CES, CHID.
BY MR DYLAN K. ANDERSON

49 Prof essional Pl aza
Rexbur g, 1daho 83440

dyl an@ or sber gl awof fi ces. com
Present:

Megan Jenkins, | DWR

Bri an Ragan, | DVWR

Scott Luvas, | DWR

Kendal I Burkhart, |DWR

Cara Ferguson, | DWR

Matt Anders, | DWR

Jay Barl ogi, SWC

Jason Brown, SWC

Dan Shewraker, SWC

Gary Reynol ds, SWC

Scott Readi ng, M ner
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APPEARANCES ( Conti nued):
Julie Sievers, MIner
Jeff Or, MIlner
Randy Brown, M I ner
John Lynch, Burley Irrigation D strict
Dan Davi dson, M nidoka Irrigation District
R ck Pearson, Twin Falls Canal Conpany
Al an Hanseen, North Si de Canal Conpany
Ellis Gooch, AFRD2
Bob Turner, | GM
Al an Jackson, Bi ngham G oundwater D strict
Conni e Chri stensen, Bi ngham Groundwater District
Brad Butters, Bonneville-Jefferson
Jackson Hi ggs
Adam Mt Coy
Ryan Shirtliff
Don Parker, Jefferson-Clark Irrigation D strict
Skyl er Johns, Bonnevill e-Jefferson G oundwat er
D strict
Tony d enichak, Water District 1
Cassi dy Tel ford, Bi ngham Groundwater District
Bill Stoddard, Jefferson-d ark G oundwater

Dstrict
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Status Conference Hearing - August 5, 2022
Audio Transcription

(Begin transcription at 3:07 of audio file
20220805 _SWC St at usConf er ence RECORDI NG VEBEX. )
DI RECTOR SPACKMAN: Okay. Let ne start -- start
over agai n.

So this is a status conference that's been
schedul ed in the Surface Water Coalition and |daho
Ground Water Appropriators delivery call. And this
status conference was requested by the Surface Water
Coalition. And we are recording this proceedi ng today,
and so the transcript of this proceeding will be
avai l able online followi ng the status conference.

So let's take roll right now And again,

ny nane is Gary Spackman, Director of the |Idaho

Departnent of Water Resources. And we will introduce

people in a clock -- I'msorry, counterclockw se

direction, and then we'll go to the gallery afterwards.
So, Megan, if you'll introduce yourself,

pl ease.

M5. JENKINS: Hi. M nane is Megan Jenkins. |
am Director Spackman's assistant, and I wll be
managi ng WebEx today. So if you guys are havi ng any
i ssues, feel free to nessage ne in the chat.

DI RECTOR SPACKMAN:  Brian, if you'll unmute.

MR. RAGAN:. Yeah. Good norning. Brian Ragan,

| daho Departnent of WAter Resources.
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DI RECTOR SPACKMAN:  Garri ck.
MR. BAXTER Garrick Baxter, attorney for the
Depart nent .
DI RECTOR SPACKMAN:  And then in -- seated
out si de of the rectangul ar desks that are set up, let's
just start in the front.
If you'll unnute, Scott, and just identify
your sel f.
MR, LUVAS: Scott Luvas [phonetic], water
resource agent.
DI RECTOR SPACKMAN: Step to the mc.
MS. BURKHART: Kendall Burkhart [ phonetic],
wat er resource agent.
DI RECTOR SPACKNMAN: Ckay.
M5. FERGUSON:. Cara Ferguson [phonetic], |daho
Department of Water Resources, hydrol ogi st.
MR. ANDERS: WMatt Anders, hydrol ogist with | DWR
DI RECTOR SPACKMAN: Ckay. And that's a roll
call of those who are attending today in person at the
Depart nent of Water Resources conference room
Now, participating renotely, and let's
start with Surface Water Coalition.
Travis, if you' d introduce yourself and
whoever's there with you in the Twn Falls Canal

Conpany offi ces.
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MR. THOWSON: Thank you, Director. Travis
Thonpson, Barker, Rosholt & Sinpson, for Surface Water
Coal i ti on.

| have Jay Barlogi, Jason Brown, Dan
Shewmaker, and Gary Reynol ds.

DI RECTOR SPACKMAN: Okay. Thank you.

And then Kent Fl etcher and anybody who nay
be wth you. Go ahead.

MR. FLETCHER  Yeah. Director, this is Kent
Fletcher. And |I'm here today representing M D and A,
party to. I'mout of town, so no one is in the room
wth ne. Thank you.

DI RECTOR SPACKMAN: Ckay. Thanks for
partici pating, Kent.

And then is there anybody else fromthe
Surface Water Coalition that's participating? | see
sonmebody from Ml ner is signed in.

MR. READING This is Scott Reading from M| ner,
and we have Julie Sievers [phonetic], Jeff Or
[ phonetic], and Randy Brown here.

DI RECTOR SPACKMAN: Ckay. Tell nme who else is
wth you, Scott. It was a little nuffl ed.

MR. READING Ckay. Sorry. Jeff Or, Julie
Si egers, Randy Brown.

DI RECTOR SPACKMAN: Julie Sievers and Randy
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Br own.
MR. READI NG  Yes.
DI RECTOR SPACKMAN:  All right. Thank you.
Anybody el se fromthe Surface Water
Coal i tion?

(Cross-tal k.)

DI RECTOR SPACKMAN:  All right. | knew we'd get
in trouble, but I"'m-- so one at a tine.
MR LYNCH I'll go first. This is John Lynch

[ phonetic] fromBurley Irrigation D strict.

DI RECTOR SPACKMAN:  John, thanks for
parti ci pating.

Who el se?

MR. DAVIDSON: Director, this is Dan Davi dson
wth Mnidoka Irrigation District.

DI RECTOR SPACKMAN:  Dan, thanks for signing in.

MR. PEARSON: Rick Pearson [phonetic], Tw n
Fal |l s Canal Conpany.

DI RECTOR SPACKMAN:  Thanks, Ri ck.

MR. HANSEEN: Al an Hanseen [ phonetic], North
Si de Canal Conpany.

DI RECTOR SPACKMAN:  Thanks, Al an.

MR GOOCH: Ellis Gooch from AFRD2.

DI RECTOR SPACKMAN:  Ellis, thanks for being a

part of this.
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Audio Transcription

G hers?
Ckay. Let's shift to the groundwater user
gr oup.
TJ, why don't you start, and then we'll
figure out who else is on.
MR, BUDGE: Morning, Drector. This is TJ
Budge. | represent |daho Ground Wat er Appropriators.
' m by nyself, but | know there's sone others on the
phone as well today.
DI RECTOR SPACKMAN: Bob, are you there? Bob
Tur ner ?
MR. TURNER  Thank you, M. Director.
Can you hear ne now?
DI RECTOR SPACKNMAN: | can.
MR. TURNER  Thank you.
l|'"malone in ny hotel room
DI RECTOR SPACKMAN: And you are Bob Turner;
right?
MR. TURNER: | am Bob Turner.
DI RECTOR SPACKMAN: Okay. Thank you.
All right. Ohers? Oher groundwater
users who are participating?
MR. JACKSON: Yeah, Director, this is Al an
Jackson. And |'ve got Connie Christensen [phonetic]

here with Bi ngham Groundwater Di strict.
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DI RECTOR SPACKMAN: Al an Jackson. Thanks, Al an.
And Connie's there wth you.
MR. ANDERSON: This is Dylan Anderson, also with
Bi ngham Groundwater District.
DI RECTOR SPACKMAN: What's your first nane
agai n?
MR. ANDERSON: Dyl an Ander son.
DI RECTOR SPACKMAN: Dyl an. Gkay. Thank you,
Dyl an.
G hers?
MR, BUTTERS: This is Brad Butters [phonetic].
|"mwi th Bonneville-Jefferson.
DI RECTOR SPACKMAN: Brad Butters. |It's up on
t he screen.
Thank you, Brad.
O hers who are participating?
MR HI GGS: Jackson Higgs [phonetic]. And I
have in nmy office Ryan Shirtliff and Adam M Coy.
DI RECTOR SPACKMAN: Okay. You're com ng through
real softly, Jackson.
MR HGES: |Is this any better?
DI RECTOR SPACKMAN:  Yeah, nuch better. Thank
you.
MR H GES: Yeah. | have Adam McCoy [ phoneti c]
and Ryan Shirtliff [phonetic] here in ny office
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Audio Transcription

| i st ening.

DI RECTOR SPACKMAN: Do you need the nanes
repeat ed, Megan?

M5. JENKINS: Adam McCoy and - -

DI RECTOR SPACKMAN: Adam McCoy and who?

MR H GES: Ryan Shirtliff.

DI RECTOR SPACKMAN:  Thank you, Jackson.

MR. H GGS: Thank you.

DI RECTOR SPACKMNMAN: O hers? Ckay.

MR. PARKER Director, this is Don Parker from
Jefferson-Clark Irrigation.

DI RECTOR SPACKMAN:  Don, how are you?

MR. PARKER: A d and worthl ess.

DI RECTOR SPACKMAN:  Well, it's good to hear your
voi ce.

MR. PARKER  Thank you.

DI RECTOR SPACKMAN:  You and | need to get
t oget her again at The Honest ead.

MR PARKER: We'll do it.

DI RECTOR SPACKMAN: Ckay. Who el se?

MR JOHNS: Director, this is Skyler Johns
[ phonetic] with Bonneville-Jefferson G oundwat er
District.

DI RECTOR SPACKMAN: |'m sorry. Again, your

nane?
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Audio Transcription

MR, JOHNS: Skyler Johns with the
Bonnevill e-Jefferson G oundwater District.

DI RECTOR SPACKMAN: Ckay. Thank you.

O her groundwat er users?

And | think we have sone other folks
representing other entities on today.

I"'mtold at | east from Megan that, Norm
Semanko, are you there?

MR SEMANKO. | am Good norning, your Honor.
Nor m Semanko with Parsons, Behle & Latiner. And we
represent Snake River Storage, just auditing the course
today. Thank you.

DI RECTOR SPACKMAN:  Great. Thanks, Norm And
for calling ne "your Honor," you can join us at The
Honest ead when Don and | get together if you'd l|iKke.

MR SEMANKO On totally unrelated matters.
Yes, sir. Thank you.

DI RECTOR SPACKMAN: And, Chris Bronley, are you
t her e?

MR. BROMLEY: | am Director. Thank you. Chris
Broml ey on behalf of the Coalition of Cities.

DI RECTOR SPACKMAN: Ckay. Thank you, Chris.

Now, do we have anybody else on the |line
that |1've m ssed?

MR. EARLY: Director, this is Darrell Early from

000015




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N Rk O
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Audio Transcription

the Attorney Ceneral's office. |I'mnot here to speak
today, but just nonitoring the proceeding.
THE HEARI NG OFFI CER: Thanks, Darrell.
M5. KLAHN: M. Director.
DI RECTOR SPACKMAN:  Yes.
MS. KLAHN: [|'msorry. Go ahead.
DI RECTOR SPACKMAN:  No, | just wanted to thank
Darrell. But | hear a famliar voice.
| s that Sarah?
M5. KLAHN: That's right. Good norning,
M. Director. | wasn't able to nake the WebEx work, so
' mon the phone.
DI RECTOR SPACKNMAN: Ckay. well --
MS. KLAHN: For the Cty of Pocatello. Thank
you.
DI RECTOR SPACKMAN: d ad you're -- glad you're
partici pating.
Ckay. O hers?
MR. OLENI CHAK: Tony d eni chak, Water
District 1.
DI RECTOR SPACKMAN:  Tony, thanks for signing in.
G hers?
MR HOMRD: M. Director, this Matt Howard,
Recl amat i on.

DI RECTOR SPACKMAN:  Thank you, Matt.
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MS. TELFORD: Cassidy Telford [phonetic],
Bi ngham G- oundwat er .
DI RECTOR SPACKMAN: Did you get the nane?
M5. JENKINS: Cassidy Tel ford?
DI RECTOR SPACKMAN: Tel ford?
MS. TELFORD:  Yes.
DI RECTOR SPACKMAN:  Thank you, Cassi dy.
G hers?
W have WIIliam Stoddard. Do we have a
Wl liam Stoddard participating? Wll, nmaybe |istening
anyway.
Ckay.
MR- BUDGE: Director, this is TJ. Bill Stoddard
is the manager of Jefferson-d ark G oundwater D strict.
DI RECTOR SPACKMAN:  Thanks, Bill.
G hers?
All right. After an exhaustive
i ntroducti on process here, maybe we've identified
everybody and we have you listed as participants today.
And we have a nunber of people that are |istening, and
today at least in the conversation | want to rely
| argely on the attorneys to carry the conversation, and
because otherwise |I think we could get ourselves into a
di scussion that's maybe not controllable. | think at

the end "Il allow people to ask sone questions if they
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have a desire to ask in the end.

So this particular status conference was
schedul ed because of a request filed by the Surface
Water Coalition. And the docunent that was filed was
the Surface Water Coalition's Notice of Steering
Commttee | npasse forward sl ash Request for Status
Conf er ence.

Again, this is in the matter of the Surface
Water call that has been ongoi ng, and rel ated
specifically to a settlenent agreenment, and the
adopti on of the settlenent agreenent and anmendments or
ot her docunents, and approval of those as a mtigation
pl an.

And the mtigation plan we'll just -- we'll
tal k about the agreenent or at |east the various
docunents in total as the settlenent agreenent. | have
four docunents that have been recognized by two
separate orders of the Departnent.

So on May 2nd, 2016, the Departnent issued
a final order approving the stipulated mtigation plan.
And three of the four docunents were recognized in the
final order that was executed May 2nd, 2016.

And then on May 9th, 2017, the Depart nent
i ssued a final order approving an amendnent to the

stipulated mtigation plan, and that particul ar
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docunent is a second anendnent.

So | have as a conplete representati on of
t he agreenent, unl ess sonebody calls ne out as being
incorrect, as the settlenent agreenent entered into
June 30th, 2015; an agreenent dated October 7th, 2015,
this related specifically to A& Irrigation District
and their participation as a nenber of the Surface
Water Coalition; an addendumto the settl enment
agreenent. And this -- this docunent was executed in
Cct ober of 2015, | ooking at the signatures. And then
t he second anendnent -- second addendum to the
settlenent agreenent, and it's dated Decenber 14th,
2016.

So | have these four docunents that
probably will govern our discussion today regarding the
mtigation plan that was approved.

Any corrections? Because | think we need
to refer to these docunents as we work through.

Ckay. And so | want to go back and | ook at
t he docunent that was filed by the Surface Water
Coalition. And this particular docunent, 1 think,
refers, at | east specifically, to the second addendum
and a provision in the second addendum

By the way, in an earlier order issued by

the Departnment this sumer, there was a di scussion
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about this particular provision. And so I'll refer to
it. And it's in section 3, | guess 3.Mis what it's

| abeled. Well, it's C.  But anyway, it is small case
Roman nuneral iv. I'ma little confused by the
nunbering here. | have an A, B, C, but |I'm not sure
what the 3. M is.

But anyway, under section C there's a snall
Roman nuneral iv. And it says, "If the Surface Water
Coalition and | GM do not agree that a breach has
occurred or cannot agree upon actions that nust be
taken by the breaching party to cure the breach, the
steering commttee wll report the sane to the Director
and request that the Director evaluate all avail able
information, determne if a breach has occurred, and
i ssue an order specifying actions that nust be taken by
t he breaching party to the -- to cure the breach or be
subject to curtail nent."

And at least it's ny understandi ng that
it's under this provision that -- that the notice of an
I npasse has been sent to ne and that there's a request
for the status conference.

Now, with that background -- oh, | also
want to nention that | have received in the |ast couple
of days docunents from both Surface Water Coalition and

IGM.  First fromIGM, titled "Response to Surface
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Water Coalition's Notice of Steering Commttee

| npasse.” And then yesterday a docunent titled
"Surface Water Coalition's Reply to | GM's Response. ™
| have read both those docunents.

And at this point I -- 1 guess |I'd like to
hear fromthe Surface Water Coalition regarding their
filing, and specifically state, at |least clarify,
what's sought. There are five itens here. And I'm
ready to go to those at sone point.

But, Travis or Kent, if you want to speak
tothis filing, 1'd be glad, and | think the other --
the fol ks participating would Iike to hear the basis
for this request. Thank you.

MR. THOMPSON: Yeah, | can start, Drector. And
| can be brief. This is Travis Thonpson.

| think it was appropriate once we had the
groundwater districts' report back in March, and then
as confirnmed by the Departnent's verification report
submtted at the end of June. You know, our opinion,
guess confirnmed by | GM and the data, that groundwater
districts did not perform 240,000 acre-feet of
reductions | ast year.

And so under the agreenent, as you pointed
out, the steering commttee had a chance to review that

and determ ne whet her or not that was an
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under per f ormance breach of that provision.

There was no agreenent about that, and I
think that's evident in the filings by the parties this
week.

So under that second addendum t he request
then goes to the Director to evaluate that infornmation
and determne if a breach has occurred. And if so, |
guess what actions nust be taken by that breaching
party to cure the breach or be subject to curtail nent.

DI RECTOR SPACKMAN:  Kent, anything further?
Kent, anything further?

Well, | hope we still have Kent. But
anyway.

If he -- | hope you can hear us, Kent. |If
you want to unnmute, at any tine speak up.

Ckay. | think I'll nove on.

Travis -- or, TJ, do you have a response
just verbally here?

MR. BUDGE: Yeah, | could provide a brief
response.

First let nme just preface ny comments by
saying | -- | guess | share some of the feeling of
di sappoi ntnent that we ended up here before the
Director today. |It's been nice, you know, having |lived

through ten years of litigation between the groundwater
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users and surface water users, it's been very nice the
| ast six years to see all of the conbined effort and
energy and resources go i nto conserving water and
expandi ng recharge capacity and i npl enenti ng
conversions and things of that nature. And we hope to
see that continue.

That said, we -- we recogni ze that the
sentinel wells have not recovered as swiftly as we
anticipated. And | think we foresaw from the begi nni ng
that the day would conme when we woul d experience, you
know, multiple years of drought which would stress the
agreenent. And | think we're feeling sonme of that
stress now.

And as groundwat er users, we do recognize
that it's within the purview of the Coalition to
request the neeting that we're having today.

Qur hope is that this does not turn into
the parties retreating to their canps and we return to
a posture where we're just litigating and -- with each
other and that this does not becone a barrier to
continuing the cooperation that we've experienced in
recent years.

So with that preface, let nme respond to the
coments that Travis nade.

First Travis nade a statenent that the
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groundwat er users acknow edge that they did not
conserve 240,000 acre-feet last year. And that's not
accurate. W do acknow edge that the anpunt of water
we conserved conpared to the five-year average from
2010 to 2014, that was | ess than 240. But we don't --
we don't agree that we didn't actually conserve 240.

And this distinction is inportant. | don't
think there's any di sagreenent between the parties that
the settl enent agreenent contenpl ates a reduction of
240, 000 acre-feet year in and year out. So that is the
goal, that there would be an annual conservati on of
240, 000 acre-feet. That would happen on wet years, and
it woul d happen on dry years.

And we all had the expectation that if we
achi eved that on wet years and dry years that the
aqui fer would recover and we woul d provide a secure
wat er supply for the Coalition.

The issue really for the Director today is
not whether that's an annual obligation. It's a
question of how you nmeasure conpliance. That's really
t he i ssue before the Departnent.

And as I|GM' s pointed out in our reply
brief, we believe that the nmeasurenent nust happen on a
five-year rolling average, and we -- we base that

primarily on the | anguage in the settl enent agreenent
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that refers to conmpliance on a five-year average.

Now, what | understand the Coalition to be
advocating for is that conpliance or that the
conservation target be neasured agai nst the historic
five-year average. So ny understanding is that they
woul d |i ke that | GM have to conserve 240, 000 acre-feet
annually fromits historic average.

The problemw th that is there's no
verbiage in the settlenent agreenent to that effect.

For the Departnent to nake that ruling, the Departnent
woul d have to effectively, you know, read in or wite
in to section 3(a)(1l) that the -- that the conservation
wll be neasured fromthe five-year historic average.
And that | anguage is just not in the settl enent

agr eenent .

| GMA coul d take the position that the 240
is neasured fromits peak diversions during that
five-year period. W could just as easily nake that
argunent. But there's no support for that in the -- in
the settl enent agreenent as well.

The only direction the settl enent agreenent

gives is that conpliance wll be nmeasured on a
five-year rolling average. And that nekes -- that
makes perfect sense. | think it's the only practi cal
solution as well is that we conserve water in wet years
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and dry years through drying up |and, the way we farm
applying |l ess water, grow ng | ess-water-intensive
crops, which we've been doi ng.

And our view is that the plain | anguage of
the settl enent agreenent requires that conpliance be
measured on that five-year rolling average.

That's all | have on this issue. | know
there's another issue the Coalition raised about
whet her the groundwater districts are responsible for
the full 240 or a proportionate share thereof. But
Travis has not spoken to that yet, so I'll w thhold ny
comments on that issue.

DI RECTOR SPACKMAN:  So, TJ, this is Gary
Spackman. So are you arguing that there is no
benchmark or no basel i ne agai nst whi ch the 240, 000
acre-feet is supposed to be cal cul ated, that any -- any
random nunber can be -- the baseline fromwhich the 240
then is subtracted?

MR. BUDGE: No, not at all, D rector.

So yeah, we recognize that the 240 -- the
240 is a reduction fromthe amunt of water that would
have been diverted in the absence of the settl enent
agreenent. And the way you neasure that, the way we've
deci ded to neasure that, and the -- which we think is

based on the | anguage of the agreenent, is that we form

000026




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N Rk O

Status Conference Hearing - August 5, 2022 25
Audio Transcription

a -- we forned a baseline based on average diversions
during the 2010 to 2014 tine frane.

Now, the settlenent agreenent doesn't tell
us that that beconmes the baseline. W selected that as
t he basel i ne because the settl enent agreenent refers to
conpliance being on a five-year average.

And so our approach to this fromthe
begi nni ng has been that if our conpliance is neasured
on a five-year average, then the baseline needs to
mrror that. 1t also needs to be a five-year average.

And so we could set the benchmark or the
basel i ne based on pre-settl enent agreenent diversions
during that five-year tine period, and then we can
measur e conpl i ance based on post-settlenent diversions
al so on a five-year average.

Does t hat answer your question, Director?

DI RECTOR SPACKMAN:  Well, | just want to ensure
t hat everybody agrees that the baseline fromwhich the
240, 000 acre-feet is cal cul ated has been that five-year
average, and there's no dispute about that in terns of
the way the parties have treated and cal cul at ed whet her
t he 240, 000 acre-feet has been reduced or not.

And that is the way in which everybody has
agreed; right? W're not arguing that there is no

basel | ne.
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MR, BUDGE: Well, we've -- we've never argued
that in the past, Director. And everybody has
certainly treated that five-year period as the
baseline. And that five-year baseline is predicated
upon conpliance bei ng neasured on a five-year average.
That's where that cane from

And so our viewis the fact that everybody
has accepted and agreed that the five-year historic
punping is the baseline, that settles the question as
to how conpliance i s neasured.

Now, if the Coalition wants to cone in and
say "No, that's not how we want to neasure conpliance,”
well, then that calls into question what the baseline
should be. And they could argue that it should be, you
know, 240 nmeasured fromyour historic | ow punping. And
we could argue, "No, it should be 240 neasured from our
hi storic high punping, because the settl enent agreenent
does not define the baseline.”

And so, you know, our viewis that it's --
the settl enment agreenent effectively defines the
basel i ne and conpli ance based on the provision that
refers to a five-year average.

DI RECTOR SPACKMAN: Ckay. Thanks, TJ.

Travis or Kent?

MR. FLETCHER: D rector.
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DI RECTOR SPACKMAN:  Yeah.

MR. FLETCHER  Yeah, Director. This is Kent
Fletcher. | was able to get off nute. | was having
i ssues with ny phone.

|'d like to address the overall issues, if
that's okay. And if TJ needs to respond to what | say,
that's -- you know, | think that's fine, if you' re okay
with that.

DI RECTOR SPACKMNMAN: Sur e.

MR. FLETCHER  Yeah. | think this whole
di scussi on shows that sone of the groundwater districts
in particular have totally | ost sight about what this
agreenent is all about. And | believe that we have to
remenber that this is a mtigation agreenent, and the
pur pose of this agreenent is to allow junior water
users to punmp out of priority, so long as they're
conmplying with certain requirenents.

And we have to all renenber that the goal
of this agreenent is to restore the water supply and to
restore water to the seni or users.

The focus of the groundwater districts
apparently has al nost been solely on, you know, whether
this 240,000 is net or not nmet. And under the
agreenent that is a neasure toward a goal that in al

l'i keli hood will not be achi eved next year under the
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agr eenent .

The streanfl ows are declining. The
sentinel wells are dropping. W are al nost back to
where we started from when we signed this agreenent.
And so when we look at all of this in the big picture,
we have to take that into account.

As to the 240, the agreenent is clear that
t he groundwat er users are supposed to reduce diversions
or to take other actions that reduce -- that can count
toward diversions in the anmobunt of 240,000 acre-feet a
year. It says "annually.” It does not say "rolling
aver age. "

And what the groundwater users are now
trying to state is that under the agreenent if they
reach a goal, the goals, then they can start | ooking at
five-year averages if they want to start taking other
actions and perhaps all ow additional diversions.

But they're nowhere near getting to that.
They aren't close. |In fact, under their own expert's
projections they won't be near those goals for decades.

And so here we are. Last year we have the
first bad weather situation, the first drought
situati on under the agreenent, and the groundwater
users divert nore water than ever and only -- and only

reduce diversions by half of what they' re supposed to.
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Now, when they start arguing about this 240
per year thing that they're tal ki ng about, every year
they file a report with the Departnent that tal ks about
how t hey have conplied with the 240 standard. So all
t he Departnent has to look at -- that's the neasurenent
the groundwater districts are using. You can just | ook
at their own report. That's the baseline they're
measuring against. |It's in their own report.

Sol -- we're getting sidetracked by a | ot
of issues here. But the bottomline is the groundwater
districts, and not all of them but sone of them
clearly breached this agreenent | ast year.

At the sanme tine AFRD2 shut down early.
Tw n Falls reduced diversions dramatically. And al nost
all of the other surface water users are at record | ow
carryover levels. So we're on the brink of a coll apse
of the surface water supply system

So I'"'mjust pointing out that we're
debating, you know, this issue dealing with 240, when
t he groundwater users in their own report show they did
not conply with the 240 this past year. And in the big
pi cture of things, this is really m nor conpared to
what they should be doing in order to restore the water
supply.

So | just wanted to keep us focused on how
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this agreenent started and where we are today.

Thank you.

DI RECTOR SPACKMNAN: Thanks, Kent.

Travi s?

MR, THOWPSON: Yeah, | guess just to touch back
on TJ's point, | think it's kind of appropriate. Today
iIs ny 22nd anni versary, because you do have bunps and
di sagreenents al ong the way doesn't nean you end the
marri age.

So, you know, this agreenent and what we've
agreed to, we're commtted to that. And | guess the
process that's been outlined for when there's not
conpliance in sonebody's opinion, that's why we're here
today. | nmean that's followng what the mtigation
pl an order approved, and that's where we're at.

| don't have anything to add on the rolling
average. | think the agreenent speaks for itself. The
reference to the five-year rolling average when the

groundwater goal is achieved is a wholly different

section. |It's not related to the reductions at all.
So that's -- the Director can read the agreenent for
t hat .

Thank you.

DI RECTOR SPACKMAN:  TJ, any counter?

MR. BUDCGE: Yeah, just a couple coments.
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You know, the notion that the groundwater
districts are not commtted to aquifer recovery or do
not recognize that as the ultimte objective of the
settl enent agreenent, that's sinply not true. The
groundwat er districts, they recognize that if the
Coalition does not have a secure water supply they're
going to continue to be at risk of curtail nent.

And our primary objective from Day One has
been to achieve that. And when we entered into the
settl enent agreenent, we devel oped a nechani smthat all
parties thought would achieve that. A nechani smthat
we can control. And that's how much water we use and
how much recharge we can conduct.

So, you know, we can't control the
hydrol ogy of the aquifer. W can't control the
accuracy of the nodel. But what we can control is how
much water we conserve.

And over the last five years on average
we' ve conserved, you know, approximately 340, 000
acre-feet. And we've done that to try to recover the
aqui fer and provide a secure water supply for the
Surface Water Coalition.

And i f you conpare our diversions over the
| ast five years with the baseline period, during the

wettest period during the baseline, our diversions were
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hi gher than the wettest year we had in the last five
years. And during the baseline period our diversions
during the -- our peak diversions, so the hottest and
driest year, they're also significantly higher than our
di versi ons were | ast year.

So the districts are conserving water every
year, and we're doing that because that's what we can
control.

And the prem se of the settlenent and this
tool was that we woul d conserve water every year, wet
years and dry years. And that's what we've been doi ng.

We certainly recogni ze that our biggest
chal l enge right nowis the sentinel wells. W are nost
troubl ed about that. W understand that's the ultinmate
obj ecti ve.

And believe ne, we are nore di sappoi nted
t han anyone that the aquifer has not recovered as
qui ckly as the nodel predicted. And that's a problem
that's going to be challenging to fix, but we're
conmmtted to continue to work towards in good faith.

On how you neasure the 240, Kent's saying,
you know, we did not conply last year. WIlIl, had we
not had the settlenent agreenent our diversions would
have been a | ot higher than they were. They're as | ow

as they were because of our actions, but it was a
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really hot and dry year.

And the Coalition's not really given us an
alternative way of neasuring diversions on a -- you
know, a single-year level. W can't -- we -- it would
take a crystal ball for us to know what our diversions
woul d have been in 2021 in the absence of the
settl enent agreenent.

And so the only way we know how to, you
know, reliably conpare our post-settlenent agreenent
performance with our pre-settlenent agreenent punping
isto-- is to use a five-year average, which is how
the baseline was forned. That's the only way we know
how to do it, and that's the prem se we' ve been
operating on from Day One.

And the reason we're here today is not
because we've | ost sight of the agreenent. It's
because the Coalition is saying "You' re in breach for
| ast year." That's why we're here today.

We're commtted to the agreenent |long term
and we' ve al ready been di scussi ng adapti ve neasures,
because we know that we're going to have to do sone
things differently in the future, and | hope we can
continue in that path.

That's all 1've got, Director.

DI RECTOR SPACKMAN: Ckay. Well, again, | want
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to point out as | read the docunents, all four of them
collectively, at |least the conclusion that | drawis --
and before | even state a concl usi on.

A mtigation plan is approved by the
Director or by IDANR to replace the draconi an
curtail nent and to establish sone -- both a safe harbor
for the junior water right holders, but al so sone
security, significant security for the seniors.

And that mtigation plan may or nay not
contri bute the exact anount of water that's necessary.
But if the parties agree, and as the Director reviews
the mtigation plan, the mtigation plan appears to be
acceptable, then it's approved.

And so as | | ook at the | anguage of the
settlenent agreenent and just interpret that | anguage,
it states that the obligation is 240,000 acre-feet per
year annually. And I don't find in that agreenent
any -- any real basis for an argunent that there's a
five-year averaging that sonehow shoul d be enpl oyed.

So I'll just make that nmuch of a statenent
in nmy reading of the docunents, that it -- that the
mtigation that was proposed was year in, year out
240, 000 acre-feet, plus the other obligations that were
a part of the mtigation plan.

Now, | -- | haven't determ ned yet whet her
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there's a breach, but certainly I think what 1've told
you is a clue, at least in ny interpretation of the
docunents.

So then | want to go back to the second
addendumto the settl enent agreenent.

MR- BUDGE: Director, this is TJ.

May | ask a question before you turn the
page t here?

DI RECTOR SPACKMAN:  Well, I'mnot sure | want to
engage in a back-and-forth on this subject, TJ. But
venture out, and then |I'll determ ne whether | want to
answer it or not. Go ahead.

MR. BUDGE: Yeah. M/ question is, since the

settl enent agreenent does not define a baseline, from

what do you -- in your view, fromwhat do we neasure
t he 2407?

DI RECTOR SPACKMAN:  Well, I'"'mnot venturing into
that arena right now. But -- but it seens to ne that

what the parties have done over the course of the six
or seven years during which the settl enent agreenent
has been in place and the reports that have been filed
wth the Departnent certainly would give the Director
and the parties sone clue as to what that baseline
should be. | guess that's as far as | woul d go.

All right. | want to go back to this
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par agr aph, because it says "If the Director determ nes
that there's been a breach, then the D rector should

i ssue an order specifying actions that nust be taken by
t he breaching party to cure the breach or be subject to
curtail nent.”

Now, | guess |I've hinted to everybody at
least ny initial interpretation of the agreenent.

Now, if | determne that there has been a
breach, what alternatives are there out there? Because
in this agreenent or this addendumit contenpl ates that
there woul d be other actions that m ght be taken by the
breaching party to cure the breach.

And so I'd li ke to know before we get into
a blunt hamrer enforcenent through curtail nent what
other alternatives there are out there for the
breaching party to cure the breach.

And | woul d ask that Surface Water
Coalition if there are alternatives that you have
t hought about. And | guess this is a hard di scussi on,
and maybe there aren't alternatives.

But, Kent and Travis, |I'd ask you, if | can
at this point, are there alternatives short of
curtail nent?

And then, TJ, I'll ask you the sane

questi on.
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So, Kent or TJ -- or I'msorry, Travis.
MR. FLETCHER Director, this is Kent.

You know, we -- we have null ed over that
issue. And unfortunately, in our discussions nothing
really came up that appeared -- that the groundwater
districts appeared to be interested in doing to cure a
breach. They wouldn't agree there was a breach.

But the bottomline is that ny thinking on
this issue is if they -- if they do not conply one
year, then the followi ng year they need to reduce
di versions by that nmuch nore in an attenpt to make up
for the | ack of conpliance for the previ ous year.

Unfortunately, the timng under our -- the
agreenent nmakes that difficult to do. But for
exanple -- and |I'mjust using round nunbers, |ast year
they only reduced by around 120, and so this year they
shoul d be reducing by 360 to make up that difference.

There is no way that they're going to
achi eve any goal doing it the way that they apparently
are arguing now they think they can do it. So -- so it
has to be sone form of that.

The other issue that is there, and the
agreenent tal ks about this, is that those that do not
conply with the agreenent are not covered by the

agreenent. They don't get the protections of the
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agreenent .

And as you know, there is sone statutory
| anguage that allows the Director to take action
agai nst those who do not conply with these pl ans.

And the groundwater districts, | believe,
have engaged prinarily in fining nmenbers who do not
conply. Sone of them Sone of them haven't even done
that. But fining people isn't going to restore the
aqui fer.

And so | think it needs to be a hybrid. |
think there has to be greater reductions to cure the
breach, and I think those who are not conplying need to
be subject to adm nistrati on sone way.

Those are ny thoughts.

DI RECTOR SPACKMAN: Travi s?

MR THOMPSON: Yeah, I'll agree with Kent. W
haven't really discussed actions to cure, given the
initial discussion about whether or not a breach has
occurr ed.

We have done sone initial nodeling on the
i npacts of the overpunping, I'Il call it, last year and
how t hat affected the reach, which woul d have been
storage in Anerican Falls over the winter, which
reservoir did not fill, and then end-season inpacts to

natural flow that we're experiencing right now So
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there could be a way to ook at it that way.

Problemis, | guess, given where we are in
the irrigation season, we had to make nmanagenent
deci sions, cut deliveries again this year to get
t hrough the season. And so, you know, whether we can
cure it this year or if it's kind of a |ong-term deal,
| i ke Kent nentioned, hey you have to nake up the water
you' ve taken as far as additional reductions the
foll ow ng year, that could be an option.

But it's a tough spot. And, you know, we
had this discussion earlier, but we've foll owed the
process, and | think it's inmportant we know how this
gets carried out.

DI RECTOR SPACKMAN:  TJ, 1'll ask you -- and I'm
putting you in a difficult spot, but if |I were to
determ ne that there is a breach -- again, | go back to
t he second addendum and it contenplates, | think, that
there may be actions that should be taken to cure the
breach and hopefully forestall the curtail nent that
m ght cone.

Do you have i deas?

MR, BUDGE: Yeah. Let nme first say, | -- | have
to admt to being genuinely stunned that -- that the
Departnent is going to wite into the contract that

the -- or at least is contenplating witing into the
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settl enent agreenent that the 240 is neasured fromthe
hi storic average, because the contract says nothing of
that. The contract only refers to conpliance on a
five-year rolling average. And contracts nust be read
as a whol e.

So | would certainly ask the Departnent to
take that very seriously and read the contract as a
whole. |If the Departnent is going to just say "Nope,
you're -- you groundwater users are reduci ng your

di versions fromthe historic average," that totally
changes the whole nature of the contract.

What that effectively neans is during wet
years punpers really need to reduce very little, maybe
none at all. And during dry years they may have to
reduce, 3, 4, 500,000 acre-feet over what they would
have punped that year in the absence of the settl enment
agr eenent .

If the Departnent goes that direction, |I'm
quite certain the settlenent agreenent is going to fal
apart. | just don't think it's workabl e.

In terns of conpliance, mnmy understandi ng
fromspeaking with ny clients is -- is simlar to
Kent's. What we contenplated is if a district did not

conply with their five-year average, that they would

have one year to nake up for it.
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So hypothetically, let's say a district's
performance on a five-year rolling average was, you
know, 2,000 acre-feet short of its obligation, that
follow ng year it would have to conserve not only its
average, but it would have to conserve 10, 000
acre-feet. So five years tines 2,000 acre-feet.
That's how we contenpl ated that section of the second
addendum functi oni ng.

If the Departnent rules that there is no
average, that the conservation is based on an historic
basel i ne of 2010 to 2014 and there's no averaging in
terms of neasuring conpliance against that, | -- |
don't know anything that can be done. Certainly
nothing this irrigation season. |It's -- you know,
we're way too far into it.

And ny understanding is that, you know, at
| east sonme of the districts really have -- it's not
feasi ble or practical for them next year to make up for
2021, say, and ignore all of the excess conservation in
the prior years.

So, you know, the Departnent's -- the
Director's kind of hinting of where he's leaning is
kind of throwwng me for a bit of a tailspin, and |
don't see any other solutions if averaging is not

utilized for purposes of conpliance.
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DI RECTOR SPACKMAN: Okay. Well, argunent's
noted. Thanks, TJ.

| felt it was inportant for ne at least to
di scuss the provisions of subsection (4), and at | east
my understanding in the reading of it that the parties
contenpl ated that there m ght be an opportunity to cure
the breach. Oherw se, the | anguage woul dn't have been
included in here "or be subject to curtailnment,” and
that that responsibility to find those alternatives to
cure the breach shouldn't be laid solely on the
Director and ny limted imagination.

So that's why | asked the questi on whet her
there was sone possibility of discussion, and |I'd
encourage the parties to continue to talk.

So at this point | want to nove on to the
five itens that were listed in the -- in the docunent,
the request for a status conference. | don't want to
take themup in the order that they were |i sted.

|*ve asked Brian Ragan today to di scuss
No. 4, disparity in the reports, what was the actual
nunber of both diversion reduction recharge that
occurred in 2021. And so Brian can discuss this
particular matter.

And then we'll circle around and tal k about

the other four in sone order, and |I'mnot sure they'l|
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follow the order that they're listed. But | want to at
| east work through each of these particul ar nunbered
requests for information or for sone opinion fromthe
Director.
So, Brian.
MR. RAGAN. Yes, M. Director. Thank you.

| could speak generally to differences in
the datasets, and then in these comments there are two
groundwater districts that were call ed out
specifically. And I'll be nentioning those.

The differences between the | GM and
Depart nent datasets have exi sted since this data was
first reported six years ago. Differences appear in
each of the four data categories presented.

These categories are the five-year average
basel i ne vol unes, the annual usage vol unes, the
resultant reduction volunes, and recharge vol unes.
These differences have been identified and di scussed
openly in the presentations given by | GM and the
Departnent to the board nenbers during each of the
annual steering commttee neetings, and also witten
into the Departnent's annual review meno, which is
shared with the parties.

As explained in the steering commttee

meeting presentations and in the nenos, differences
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bet ween the five-year average baseli ne and annual

di versi on vol une datasets is due to how t he underl yi ng
data fromthe Departnent's Water Measurenent

| nformati on System or WM S, database is anal yzed.

| GM will sonetines adjust the WM S dat a
and provide a reason for the adjustnent. For exanpl e,
if the nmeasuring device suffered a failure and data was
not available, 1GM wll use an alternative nethod to
esti mate a vol une.

In instances of no data the Departnent does
not use alternative nethods to estinate a volune. The
Depart nent does not adjust the data extracted from
VWMS. And this was the case for the data for Carey
Val | ey and North Snake Groundwater Districts in the
2021 progress report.

Differences in the recharge data is
primarily due to the inability of the Departnent to
verify authorizations exist in the formof private
| ease or rental contracts, tenmporary water permts,
natural -flow permts, or water supply bank rentals.

I n nost of these instances the suppl enental
informati on submtted as part of | GM' s progress report
is |l acking these authorization docunents, and as a
result the Departnent does not include these volunes in

its recharge total.
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I n anot her instance the recharge vol une
determ ned by the Departnent is different than what
| GM reported. The Departnment reports what it
determines. This was the case with the recharge data
fromthe 2021 progress report.

So in closing, the | GM and the
Departnent's datasets have not natched, they w |l not
mat ch, and they're not expected to match. And this
isn't a bad thing.

The Departnent has included the foll ow ng
statement in each of its annual review nenps: Quote,
"The verification results are presented objectively
Wth no assunption as to which dataset is correct or
incorrect. Notes are provi ded under each table
expl ai ning addi tional details specific to that
particul ar table or dataset. Possible explanations are
offered regardi ng differences between | GM and
Depart nent datasets.”

That's all | have, M. Director.

DI RECTOR SPACKMAN: Okay. Do the attorneys have
questi ons?

Surface Water Coalition, you wanted a
report.

MR. THOMPSON: Yeah, | can start. This is

Travi s agai n.
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| guess in the prior years -- and |
appreci ate Brian's explanation and report. The
di fferences have existed. W know there's been little
di screpancies here and there. And | think that's
probably due in part to | GM havi ng know edge on the
ground, talking to different users on particul ar
readings. So |I'mnot disputing that.

But every year it's been over. So when
they're doing nore than what's required under the
agreenent, |I'mnot sure it matters as nuch. Wen we
get into this situation where there is a nonperformance
or an underperformance, | think it's inportant to know
exactly what that is so we can identify, you know, what
actions are taken, if there is a cure, or if there are
alternative actions that are taken to renedy that
situation.

So |l think it is inmportant. | guess it
| ooks i ke the main difference, apart fromthe
recharge -- and naybe that can be further expl ored
bet ween 1 GM and the Departnent to verify that
addi ti onal recharge that they didn't find.

The diversion that's reported zero use, |
think that could be cleared up too. And IGM and its
menbers certainly have the know edge on the ground what

wat er was punped out of those diversions |ast year, or
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| think they used the baseline nunber as an assunpti on,
so there may have been neters not working or whatever
for whatever reason.

But | think we can get to the bottomof it.
It may just take sone further conmmunication to say
here's what we believe that diversion volune was,
rat her than assune it was zero.

That's all | have. Thanks.

DI RECTOR SPACKMAN: Kent, do you have questions?

MR, FLETCHER: No, | don't have anything to add
to that, Director. Thank you.

DI RECTOR SPACKMAN: TJ?

MR. BUDGE: No, | don't think so.

In terns of the discrepancies on
di versi ons, those discrepancies are known and | GMA' s
reported those. Jackson Higgs puts annotations in his
spreadsheets, or perhaps those have been di scussed with
the steering conmttee.

So | don't think there's any -- | think the
information is there as to why the di screpanci es exi st,
and we' ve di scussed those in the past. And if the
Coalition would like to discuss those in further
detail, | don't see a problem doing that.

In terns of recharge docunentation, in the

past it was just less formal. And so one thing IGMW s
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got a lot better at during the course of the settl enent
IS requiring witten contracts and requiring witten
reports fromits recharge partners to docunent when the
recharge is perforned, at what |ocation, to the |evel

of specificity that Brian Ragan has requested.

So if you | ook at, you know, our nost
recent couple years, the Departnent's been able to
verify all or alnost all of our recharge. And it wll
continue to be that way going forward. It just took
sonme tine to, | think, create a nore formal process and
get our recharge partners to provide witten reports
that provided further detail about where the recharge
was performed and when.

DI RECTOR SPACKMAN: Ckay. Thanks, Bri an.
Thanks for the report.

All right. Let's go back to the nunbered
itenms now and just work through them And | think I
can address sone of these summarily. And |I've hinted
at the responses.

But the first one is "I GM' s annual
di versi on reduction requirenent annual or average."

And |'ve already stated ny inclination in reading the
docunents and the argunents that have been presented.

And again, |I'll go back through everything,

but part of ny reason for stating an inclination here
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IS -- is toredirect the parties back to that snal
Roman nuneral nunber iv in the second addendum and
encourage the parties to start tal ki ng about possible
solutions to cure a possible breach.

Because of the timng of the irrigation
season, if | issue an order, really what |'ve heard
fromJudge Wldman is that -- and | think this was in
the Rangen matter, that if there's nonconpliance with a
mtigation plan, then the Director is required to
curtail, and that that's the authority that the
Director has, and to order sone other alternative that
may or may not be -- may or may not be acceptable to
the parties is probably not wwthin ny authorities.

And as all of you know, a curtail nent order
for nonconpliance is a very blunt instrunent in
crafting solutions and can create a | ot nore chaos than
per haps the parties m ght want.

Number two, what is the requirenent,

240, 000 acre-feet or sonething less? | won't opine on
this particular question today. | think this raises
sone -- well, maybe it's No. 3.

There's -- there's sone allegation, | think

it's been stated today, that sone of the groundwater
districts may have fully conmplied with their

proportionate obligation and sone did not. And in
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fact, the agreenent tal ks about the assi gnnent
proportionately to the vari ous groundwater users.

So there is an outstandi ng questi on about
whet her the nonconpliance by sone and the conpli ance by
others would then require that the D rector assign
proportionate penalties for nonconpliance and possible
curtail nment for that nonconpliance, at |east to those
who are not conplying.

So this is a subconponent of a coupl e of
t hese questions. And it's unresolved, at least to ne
ri ght now.

So No. 2 and 3, won't opine further on
t hese subjects. W've tal ked about No. 4.

So let's nove to No. 5, "The Director's
pl anned action in response to | GM' s nonconpl i ance. "
And | guess |I'd reword that, is the Director's pl anned
action in response to the request by the Surface Water
Coalition that | determne that there's a breach, and
t hen what happens afterward.

So let ne just tal k about timng. Wat |
want to do is | want to go to the nethodol ogy order.
This is the fourth anended net hodol ogy order that was
i ssued April 19th, 2016. And the nethodol ogy order
governs the Departnent's conputation of annual

obligations, and then those -- it determ nes a denand
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shortfall at various stages during the year. And we
I ssue these sub net hodol ogy orders every year and
determ ne whether there is a demand shortfall or not.

Now, the mitigation plan has protected the
participants in the mtigation plan from curtail nent
under the nethodology order. But if there is a breach,
then ny understanding is that the nethodol ogy order and
its various steps would then govern how t he
nonconpl yi ng groundwat er users woul d be adm ni stered
and their water rights and use woul d be adm ni st ered.

So we are at a stage in the nethodol ogy
order, and I'd go to the order portion. This is on
page 38. And we are at step seven. W' ve already
i ssued an order for step six. And we are at step
seven. It says, "Shortly before the estinmated tine of
need, but follow ng the events described in steps five
and six, the Director will for each nenber of the
Surface Water Coalition," and then it tal ks about
calculating ultimately what the demand shortfall would
be for each nmenber of the Surface Water Coalition.

And so in that conputation, then -- and it
t al ks about how -- how we do that. And | don't want to
go into the details. W could here. But then it says,
"The information will be used to recal culate the

reasonabl e end- season denand, adjust the projected
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demand shortfall for each nenber of the Surface Water
Coalition.”™ And then we issue, you know, those val ues.

And then at the tine of need it says --
this is step eight -- "Junior groundwater users are
required to deliver to each injured nmenber of the
Surface Water Coalition the step seven revi sed denand
shortfall calculated at the tinme of need.”

Now, so there's a step seven and then a
step eight. And when that tine of need cones, then
what ever that demand shortfall is has to be delivered
or there's a curtail nent.

So we have typically issued, and we try to
estimate when the tinme of need is. |In our step six we
estimated that tine of need. W anticipate that
because of an extended grow ng season and sone -- the
nost recent hot weather that the demand shortfall wll
probably i ncrease.

And what that neans is that the tinme of

need w Il probably backdate from what we have
estimated. How nuch that wll be, |I don't know  But
we anticipate that this step seven order will be issued

m ddl e of August. And that timng is simlar to what
we' ve done in the past. And | anticipate issuing an
order relating to this request and the question of

whet her there's been a breach or not approximtely
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sinmul taneous with that step seven order. So that's the
timng that we anti ci pate.

W -- and so it would be issued prior to
the determ nation of the tinme of need, and certainly
i ssued prior to the tine of need so that both the
Surface Water Coalition would have the assurance that
its water supply would -- would be made whole for this

year under the net hodol ogy order.

And we want to ensure that -- and by the
way, that's -- that's an obligation i nposed on ne by
the Court that, you know, | protect the senior users.

So anyway, that's the timng of orders that
are issued.

Now, | -- Matt Anders is here and has sone
information, if you want to hear about it, about
present conditions. This is a little beyond what we --
what we at | east consider to be the direct subjects of
this status conference. But if you want to hear it or
see it.

Do you have a presentation, Matt, or do you
just have -- | don't think we have anything that we're
bringi ng up, do we?

MR ANDERS: M. Director, since so nany people
were online, | just had that reach gain figure. That

was all.
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THE HEARI NG OFFI CER:  Ckay.

MR. ANDERS: | planned to hand it out, but
nobody's here. So we were going to put it on the
screen.

DI RECTOR SPACKMAN: Ckay. So is there a desire
to have Matt present this information?

MR THOMPSON: This is Travis. | think the
managers woul d certainly like to hear it. Thank you.

DI RECTOR SPACKMAN:  Well, | think what it wll
do is the presentation will increase the urgency of
what we're doing over the next two to three weeks.

vatt.

MR. ANDERS: Megan, is it on the screen?

DI RECTOR SPACKMAN: Oh, you can bring it up,
then? Ch, good. Ckay.

MR ANDERS: Here we go.

DI RECTOR SPACKMAN:  Thank you.

MR. ANDERS: Yep. M. Director, everyone el se
on the call, ny nane is Matt Anders. |'m a hydrol ogi st
here at | DVWR

MR THOMPSON: Sorry. This is Travis. Can you
scoot up to the mcrophone. 1It's really hard to hear
Thank you.

MR. ANDERS: Can you hear ne better now?

DI RECTOR SPACKMAN:  You may have to just speak
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up too.
MR. ANDERS: Ckay.
VR. THOVPSON: That sounds better.

MR ANDERS: I1'Il start over. Thank you.
My name is Matt Anders. |'m a hydrol ogi st
here at the Departnent of Water Resources. | work on

t he net hodol ogy in calculating the shortfall.

So what | want to talk about here is two
things: G ve an update on the reach gains in the Near
Bl ackfoot to MIner reach, and then also briefly touch
on Spring Creek and what is happening there.

So the figure you're seeing here is the
reach gains for 2022 in the Near Bl ackfoot to MI ner
reach of the river. On the left | have the reach gains
in cfs. Please note that it doesn't go to zero. It
only goes between 2800 and 800, and that is just to
make it easier to see what's going on in the July tine
frame. On the bottom | have days of the year.

So the green line on the figure is the
nmedi an of record from 2002 to 2021.

The blue line is the m ni rum of record
during that sane tine peri od.

And the red is the current year.

So what we're seeing is in July we got down

close -- the reach gains got close to the m ni num of
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record. They didn't get all the way down there. But
since then we've seen a rebound as we've gone through
July.

The -- where this figures in with the
nmet hodol ogy is if you boil the nethodol ogy down, it is
you take supply m nus demand, and it gives you your
shortfall. So the reach gains figure into the supply
side of that equation.

During the m dseason right now what we're
using the reach gains for is to identify conparable
years so that we can estimate when the Surface Water
Coalition wll run out of storage, if they wll, or get
near their reasonable carryover, and how much nat ur al
flow they have | eft comng -- or we would expect them
to have in this year.

So one of the things that we did see was
we' ve been talking a | ot about Spring Creek. There's
been a lot of interest there. This -- for those that
aren't famliar wth this gauge, it's a very difficult
gauge to neasure. They have vegetation issues there.
It gets shifts on a regul ar basis.

On July 5th the USGS went out there and did
two nmanual neasurenents on that gauge, and they cane up
wth 170 cfs. That's about 30 cfs |ower than the

period of record m nimum for that gauge.
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W -- we talked to the Fort Hall Tri be.
They had done a neasurenent at what they call Bronco
Road, and they confirned that they thought that
nmeasuremnment -- that the USGS did was pretty accurate.

VWhat we saw in the data after July 5th,
the cfs at the gauge was creepi ng down, you know,
drifting down. And as of Monday it got around 105 cfs.

The USGS went back out there on Tuesday and
neasured it again, and they got a neasurenent of about
210 cfs. So if you haven't | ooked at the gauge, the
dat a have been revised, and it | ooks nuch different.

A -- kind of a -- on a related note, wth
that shift at Sheep Creek, it also changed the data for
Water District 1 and the accounting. So the reach
gai ns have changed in the | ast couple of days. |If you
had | ooked at this graph in late July -- or you | ooked
at this graph earlier this week, late July would have
been near the m ni muns.

But wwth that revision at the Spring Creek
gauge and Near Bl ackfoot | think changed as well. The
reach gains are -- have increased relative to what we
saw earlier in the week. They aren't to the nedi an of
record yet, but they're significantly above the m ni rum
of record.

And | checked the Spring Creek gauge. It
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was 210 this norning. 1t looks like it mght be
drifting down again. So we nmay have this probl em over
t he next few weeks, and we may see a data revision
agai n com ng up.

M. Drector, that's all | had.

DI RECTOR SPACKMAN: Ckay. Questions for Matt?

Kent ?

Travi s?

MR. THOMPSON: Thanks, Director, | have one.

Thi s kind of highlights maybe sonme concerns
we had | ast year with the Bl ackfoot gauge, and naybe
just timng of neasurenents because of the | ength of
time between that July 5th and that August 3rd
nmeasur enent .

Tw n Falls Canal Conpany, the manager of
t he board here, has to make decisions on deliveries,
and they nade that. And we cut to a half inch on
Monday for the foreseeable future, maybe the rest of
the irrigation season. Based it in part on what we
were seeing wth those readi ngs.

Sol -- 1 think it's worth maybe further
neeti ng, maybe sone sort of task force with the
Departnment and GS at some point to tal k about sone sort
of neasurenent protocol for at |east the peak of

irrigation season, at |east June through August, to
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identify, hey, how do we get this information verified
in atinmely manner so we can be sure of what those
nunbers are.

| know there's going to be shifts and
changes over tine. But when we're naking realtinme
managenent deci sions for the sharehol ders, we need the
best information possible. And waiting a nonth has
sone pretty significant inpacts on that.

So |l think it's really helpful. | thank
Matt for doing that. Thank you for contacting the
Tri be. And perhaps we can continue this discussion in
anot her forumto think about sone sort of protocol
going forward and trying to i nplenent that for the
betternment of the Water District.

DI RECTOR SPACKMAN:  Kent, anythi ng?

MR. FLETCHER No, Director. | don't have nuch
to add. | do know that Water District -- the Commttee
of Nine basically authorized the nore frequent
measur enents at these gauges, and whether those have
been occurring or not I don't know on the Bl ackf oot
gauge, the problemgauge. So it is alittle
probl emati c when these shifts occur this late in the
season.

But that's all | have to say.

DI RECTOR SPACKMAN: Wll, and | don't want to
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get too far into this because we're really tal king
about operations, neasurenent, frequency of
nmeasur enent .

And the reason that | asked Matt Anders to
present this information is that this information wll
bear on the conmputation, both of the tinme of need,;
right?

MR. ANDERS: Yes.

DI RECTOR SPACKMAN: Because the water supply and
our ability to predict what it may be for the rest of
the year will depend on these hydrographs. And so
that's, | guess, the reason for the presentation. And
| want to limt it -- | don't want to |aunch into a
di scussi on about what we need to do for better
nmeasur enent .

These are the data that we have; right,
Matt ?

MR. ANDERS: Yes, M. Director.

DI RECTOR SPACKMAN:  And so we'l |l use these data
as best we can to then find an anal ogous year and
determ ne that tine of need. That's the process that's
descri bed; right, NMatt?

MR. ANDERS: Yes, M. Director.

DI RECTOR SPACKMAN:  And of course, that water

supply then will also have a bearing on the possible
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priority date in a curtailnment in the -- follow ng the
met hodol ogy order processes; right?

MR. ANDERS: Yes.

DI RECTOR SPACKMAN: So that's the reason for the
presentation of this infornmation.

TJ, do you have comment ?

MR. BUDGE: No, thank you.

DI RECTOR SPACKNMAN: Ckay. Well, | think |I've
reached the end of what | want to tal k about here.

Are there any general questions or any
other inquiries at this point?

MR. ANDERSON: Director.

THE HEARI NG OFFI CER  Yes.

MR. ANDERSON: This is -- this is Dylan
Anderson. |'mthe attorney for Bi ngham G oundwat er
District. And as far as the discussions go, you know,
|'msilent on the arguments.

But this is -- this is ny concern for ny --
ny folks is, you know, | understand the Director's
position that the courts say you have to protect senior
groundwater rights. But, you know, al nost every
constitution in the | and has due process rights. And I
guess |'ma little concerned about neking a decision as
far as breach goes off of just this status conference,

wth limted briefing.
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And the reason I'mworried about that iIs
just the idea that it's been thrown around that, you
know, the agreenent has al ways been IGM is the
groundwat er rights of groundwater districts together.
The idea is thrown around that you're going to go after
i ndi vi dual groundwater rights. You know, the idea that
sone m ght be puni shed and sone ot hers not.

| just don't know that we've had our
opportunity to have our say, if that's going to be the
case. And so I'd ask that the Director open it up for
alittle nore briefing before a decision on this breach
goes, because our concern is not just the breach now,
but what it does ultimately to the agreenent as it

woul d st and.

DI RECTOR SPACKMAN:  Okay. 1'll consider the
argunent. | don't know that |I really have a response,
but | appreciate your input.

Ckay. | think I"'mready to finish. You
know the tinmetable that we will follow here at | east

right now And we have a |lot of work to do in the
next -- and | hope you do, too, as you think about
what's happening and the possibilities.

So there's one -- one nore little statenent
| want to add that's a by-the-way statenent so

everybody knows. And | think it's inportant, given
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that we're together here. |t doesn't bear directly on
this particular matter, but | want everybody to know
that | have asked Matt Anders to reconvene a technical
wor ki ng group to | ook at the nethodol ogy order and its
conmponents.

The met hodol ogy order was never intended to
be a static docunent. And we need to rely on the best
scientific data and i nformati on we have avail able to us
in determning the rights and obligations of the
parties.

And so |'ve asked Matt Anders to reconvene
a working group. Many of you have seen, | think, a
i st of possible subjects that need to be reviewed in
| ooki ng at the nmethodol ogy order. And I'd |like that
review to begin 1st of Septenber or so and end about
t he 1st of Decenber.

And so just so everybody knows that we're
enbar ki ng on a review of the nethodol ogy order. And
"Il just reiterate, wthout doing that | think the
Departnent of Water Resources is rem ss in not | ooking
at the nbst recent and best information that we have,
as well as enploying the scientific nethods that have
been enhanced since the tine the fourth nethodol ogy
order was issued in 2016.

Ckay.
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M5. KLAHN: M. Director, this is Sarah Kl ahn.

Could | ask a question?

DI RECTOR SPACKMAN: Sur e.
M5. KLAHN: You just tal ked about a worki ng
conm ttee on the nethodol ogy order.

Is that the -- that's the broad net hodol ogy
order that could potentially even apply agai nst the
cities in the event we fail to neet the terns of our
settlenent and mtigation plan; is that right?

DI RECTOR SPACKMAN:  That's true.
M5. KLAHN: Is it possible to have a City

representative participate in that? | hadn't heard
about that.
DI RECTOR SPACKMAN: | don't know the conposition

of the working group. There was a working group
previ ously.

Isn't that correct, Matt? |'msorry,
you're away froma m crophone now.

But | think there was a working group that
was formed back in 2014/'15. | don't know.

Go ahead.

MR ANDERS: M. Director, you're correct.

There was a working group back in 2014 and '15. |
believe that the -- that the groundwater interests had

consultants there, the surface water, and | think the
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cities even had people there at that time. So we'l|l
t ake whoever wants to cone in terns of that. W don't
have a set |i st.

M5. KLAHN:. Ckay. Well, | just wanted to get on
any mailing or e-nailing list so we could alert
consultants to see if they could attend. W would
probably send Heidi or Greg or sonething, so...

DI RECTOR SPACKMAN:  Yeah, we don't want to
excl ude anybody in that process. And ny reason for
announcing it today is this particul ar group probably
has nore partici pants together right now than we m ght
be able to gather together at sone | ater date.

W'l send out notices. But | wanted
everybody to know that the working group wll reconvene
over the next three nonths or so and | ook at the
nmet hodol ogy order.

M5. KLAHN: Ckay. Thank you.

DI RECTOR SPACKMAN:  Yep.

MR- BUDGE: Director, this is TJ.

DI RECTOR SPACKMAN:  Yes.

MR BUDGE: It would be helpful if we had a nore
clear picture of the process the Departnent anticipated
goi ng through in ternms of revising the nethodol ogy
order. | haven't put nuch thought into this. But this

was all created in the context of a contested and
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litigated case. And so we've got principles of res
judi cata and due process that need to be taken into
account in revising that.

And what I'mafraid is going to happen is
this is going to turn into a re-litigation of the
entire delivery call case, that once the Departnent
opens t he net hodol ogy order, the Coalition is going to
make every, you know, argunent it can to advance its
position, whether that's related to the nodel or
what ever, and the groundwater users are going to do the
sane.

We're going to want to perhaps, you know,
chal | enge cal cul ati ons of need and chall enge the trim
I i ne and, you know, based on nodel changes and things
of that nature. And I'mtroubled by that. And that
woul d be, you know, a trenendous expense to both
parties, particularly considering that there's only a
relati ve handful of groundwater users that are not
currently covered under either IGM' s or the cities'
mtigation plans.

And so |I'm quite concerned about, you know,
what this could turn into and the cost benefit
i nvol ved. And also, as | nentioned, just issues of,
you know, res judicata and due process. And so | think

we really need to have a clear picture of what the
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Departnent's contenplating in the scope of the anal ysis
so we can consider that in light of just applicable
| egal principles.

DI RECTOR SPACKMAN: Okay. Thanks for a rem nder
of the legal principles. And | nean that honestly, TJ.
' mnot being facetious. So we'll take what you said
i nto consi deration.

But really, this is a technical working
group | ooking at the nethodol ogy order and trying to
determ ne whether there's even a need for a change at
this point.

So | think some of what you're arguing is
per haps premature, but certainly a forewarning to all
of us. And at |least fromny perspective, there's
al ways a tension out there between assurance and
consi stency and -- and the other side of it is what
i nformati on do we have that we didn't have previously,
and how should it bear on the activities of the
Departnent so that we actually enpl oy the best
avai | abl e science, which the Court requires of us.

And so | think that tension has to be
sonmehow addressed in how we operate here. And |' m not
sure where that path is right now

But anyway, thanks for the -- at | east

identifying those legal pitfalls that could be ahead of
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us,

TJ.

All right. Anything el se today?

Thanks, all, for your
MR. THOMPSON: Thank you.
(End of audio file.)
-000-

partici pati on.
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