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Hearing - June 15, 2020

THE HEARI NG OFFICERT W're on the record. Good
nmorning. My name is Nick MIler, and |I'mthe regional
manager for the |daho Departnment of Water Resources,
Western Regional Ofice. |1've been designated as the
Hearing O ficer for this proceedi ng.

Assisting ne wwth this hearing today are
Jean Hersley, admnistrative assistant in this office;
and Kensi e Thorneycroft, adm nistrative assistant in
t he Western Regional Ofice.

The purpose of this hearing is to receive
evi dence and testinony in connection with 14
applications for permt, nunbered 63-34832 through
63- 34838 and 63- 34840 through 63-34846, all filed in
t he nane of One More Mle, LLC, and each of which have
been protested by Farners' Co-operative D tch Conpany.
The contested applications have been consolidated for
heari ng.

This hearing is begi nni ng on Monday,
June 15th, 2020. W started at 9:00 a.m, and went on
the record at about 9:25 or 6. W're in the Sixth
FI oor conference rooms at the Departnent's nmain office
at the ldaho Water Center buil ding in Boise.

This hearing will be conducted in
conpliance with the applicable provisions of Chapters 2

and 17 of Title 42 |Idaho Code; Chapter 52 of Title 67
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Hearing - June 15, 2020

| daho Code; the Departnent's Water Appropriation Rules,
which is | DAPA 37-0308; and the Departnment's Rul es of
Procedure, which is | DAPA 37-0101.

Present at the hearing today are, as |
said, Nick MIller, Kensie Thorneycroft, and Jean
Hersley. And Angie Gimmfromthe Departnent is
obser vi ng.

And for the applicant we've -- would you
guys care to introduce yoursel ves.

MR. BARKER  Pardon? OCh, for the applicant
Al bert Barker on behalf of One More Mle, along with
the nenbers of One More Mle, Craig and Sharl a Froerer.

THE HEARI NG OFFI CER Ckay. And do you have
anyone in the audi ence?

MR. BARKER Wt nesses.

THE HEARI NG OFFI CER: Wt nesses?

MR, BARKER  Yeah.

THE HEARI NG OFFI CER  And for the protestant?

MR. FARRI'S: Yeah. Bryce Farris on behalf of
Farmers' Co-operative Ditch Conpany. And with ne are
Rod N el sen, who's the president of the D tch Conpany;
and Tom Johnst on, board nenber.

THE HEARI NG OFFI CER:  Ckay. And al so because of
the extraordinary situation involving the COVI D-19

situation, | have arranged for sone of the parties’
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Hearing - June 15, 2020

W tnesses to testify via video and audi o

tel econference. Those currently present by our renote
participation are Lori Gaves. And | believe that's it
for right now, but we may have additional people
joining us if there's another witness that wll

testify -- witnesses that will testify.

So let's see. Prior to the hearing the
parties have identified and di scussed certain exhibits
to be offered into the evidentiary record. And we
di scussed that there is sone duplication to those -- to
those records -- or to those exhibits.

And the parties have each stipulated to the
authenticity of each of the -- the exhibits that were
previ ously disclosed, but we w |l discuss whether they
object to adm ssion of those at the tine they're
i nt roduced.

We di scussed that sone of the -- sone of
the exhibits are duplicative of one another. And at
the tine the first party introduces them we'll enter
those into the record if appropriate and utilize that
versi on of the exhibit noving forward.

Did | adequately characterize our
di scussions on exhibits prior to going on the record,
Al ?

MR. BARKER Yes, fromny perspective you did.
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Hearing - June 15, 2020 10

THE HEARI NG OFFI CER:  And, Bryce?

MR, FARRI S: Yes.

THE HEARI NG OFFICER Let's see. So in addition
to the exhibits offered by the parties, | wll take
official notice of the Departnent's files for
applications for permt No. 63-34832 through 63-34838
and 63-34840 t hrough 63-34846. And this includes the
applications and the protest docunents as identified in
t he schedul i ng order scheduling this hearing.

I will also take official notice of past
deci si ons and orders of the Departnent and the
Departnent's water right records. Specifically, 1"'11
take official notice of records for water rights and
adj udi cation clains and recommendati ons from
groundwater in the vicinity of the proposed use.

This official notice includes, but is not
limted to, the specific water right files noted in the
protestant's exhibit disclosure for Exhibits 114 to
118, to the extent that that is not subject to an
obj ection fromthe applicant.

Let's see. |'ll also take official notice
of reports, neasurenents, and streamflow records in
the Departnent files, well driller reports, which are
al ways known as well logs in the Departnment files.

So all applications for permt are
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Hearing - June 15, 2020 11

eval uated using criteria set forth in I daho Code
42-203A(5). Prior to the hearing the parties have
stipul ated that sone of these criteria are not at issue
in this contested case. Specifically, the criteria
related to sufficiency of supply, injury to other water
users, sufficiency of financial resources, and
specul ati on, where stipulated to, to the extent that
they aren't related to the issues of main concern in
this hearing, which are conservation of water resources
in Idaho and consistency with | ocal public interest.

So neverthel ess, the Departnment nust still
evaluate the criteria -- all the criteria. So the
applicant of One More Mle, LLC may address these
topics briefly. However, the protestants have agreed
not to raise the issues during the hearing related to
t hese criteria.

Is that a correct representation of the
sti pul ations, Al ?

MR. BARKER: From ny perspective it is.

THE HEARI NG OFFI CER:  And, Bryce?

MR FARRI S: Yes.

THE HEARI NG OFFICER: Ckay. So with these
prelimnary matters concluded, | wll ask M. Barker to
call his first w tness.

MR. BARKER: Thank you, Nick. And | apol ogize

000012




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N Rk O

Hearing - June 15, 2020

12

in advance if | call you "your Honor" during the
pr oceedi ng.

THE HEARI NG OFFI CER:  No apol ogy necessary.

MR BARKER It's how !l just roll. Sorry, your
Honor .
W will first call Craig Froerer to the
st and.
THE HEARI NG OFFICER. M. Froerer, 1'll swear

you in first.

MR. FROERER  Ckay.

CRAI G FROERER,
havi ng been called as a wtness by the Applicant, was

duly sworn and testified as foll ows:

THE HEARI NG OFFICER Do you solemmly affirm
that the testinony you' re about to give is the truth,
the whole truth, and nothing but the truth?

THE W TNESS: Yes.

THE HEARI NG OFFICER  All right. You may be

seat ed.

DI RECT EXAM NATI ON
BY MR, BARKER:
Q Al settl ed?
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Hearing - June 15, 2020 13

A Settled in.

Q Ckay. Craig, |'"'msure you're happy to be
here today, but would you introduce yourself to the
Hearing Oficer, tell hima little bit about your
backgr ound.

A Ckay. |I'mCraig Froerer. Been a resident
of Nyssa, Oregon, for 62 years. | farned wth ny dad
as a kid growing up, and then himand | started a
busi ness and have started that. W have a famly farm
wth four of ny five kids working with us on the farm
and ny sister is working with nme and nephews and
nieces. So it's actually a famly farmoperation in
t he Nyssa/ Parna ar ea.

Q Crai g, you know the applicant in this case
is an LLC called One More M1 e?

A Correct.

Q Woul d you explain who that is.

A That's ny sister Robin; nmy sister Sharl a;
nmy nom Coll een; and nyself.

Q Ckay. And when was that entity forned?

A | believe in 2019.

Q What was the purpose for this LLC?

A To -- to buy this parcel of ground, to farm

it, and continue to go on with the devel opnent of that

property.
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Hearing - June 15, 2020

14

Q So when you say "this parcel of ground,™
what do you nean?

A It's 120 -- 112 acres, | believe, in -- on
Appl e Vall ey Road in Parma, |daho, that had been
devel oped by a devel oper in 2008, had put in sone
roads, sone power, sone phones to that, and
subdi vided -- not subdivided. They had split the lots
and paved the roads to nake it for people to live in a
rural area.

Q So this property, is that the property
where you have the 14 applications pendi ng?

A That is correct.

Q Does the 14 applications cover the entire
112 acres?

A They do not.

Q What does it cover?

A That covers the 28 acres on the east --
sout heast corner of that property that we al ready have

the roads and stuff devel oped into them

Q If you would open that blue -- or purple --
A Ckay.
Q -- binder to Exhibit 1.

Do you recogni ze Exhibit 17
A Yes, | do.
Q What is Exhibit 1?
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Hearing - June 15, 2020 15

A It's a warranty deed for that property.

Q And is that -- sorry. Wen was that
pur chase made?

A On this it was purchased on 1/31 of 2019,
recorded.

Q And is that a true and correct copy of the
warranty deed that you used to purchase this property?

A Yes, it is.

MR. BARKER  Ckay. Move the adm ssion of
Exhi bit 1.

MR, FARRI'S: No objection.

THE HEARI NG OFFI CER  No objection. Ckay.

(Exhibit 1 admtted.)
Q (BY MR BARKER): And then would you then

turn to page -- sorry, Exhibit 10.

A ls it --

Q Behi nd tab 10.

A Uh- huh.  Yep.

Q Do you recogni ze Exhibit 107?

A Yes, | do.

Q Tell ne what Exhibit 10 is.

A It's our certification -- certification of

our water rights for that sane parcel of property.
Q Where did you get that certificate?

A. That was nailed to us fromthe Farners'
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Hearing - June 15, 2020 16

Co-op in Parma, |daho.

Q And when did you receive that?

A That would be very close to -- | don't know
t he exact date, but it would be very close -- a little
bit after, I'msure, the warranty -- the property was
cl osed on.

Q So if you see the certificate, it says that

it was dated February 19th --

A Yep.

Q -- of 20197

A O 2019, yep. Correct.

Q Ckay. And does this represent the nunber
of shares that you own in Farners' Co-op?

A It does. 64.

MR. BARKER | nove the adm ssion of Exhibit 10.

MR. FARRI'S: No objection.

THE HEARI NG OFFI CER:  Ckay. Exhibit 10 is
adm tt ed.

(Exhibit 10 admitted.)

Q (BY MR BARKER): Did you prior to getting
Exhi bit 10 nake any application to Farners' Co-op?

A | did not.

Q Do you know t he process by which Farners
Co-op transferred these shares to you?

A | do. Once we bought the property from
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Hearing - June 15, 2020 17

John Chandler, he -- we had not farned -- owned ground
on that side before. He explained the situation to us
of the water, how it would be transferred to us from
the Co-op prior to the purchase.

Q When did you first becone interested in
this property?

A W were farming it prior to our purchase,
and it sat idle for sone tine.

Q Wien did you start the farm ng?

A We farnmed it in 2018.

Q l"msorry. | interrupted you. You started
in '18 and then --

A And then purchased it in '19.

Q Ckay. So what part of the property were
you irrigating -- or farm ng?

A W were farmng the -- nost of the ground
on the top that's pretty flat. So there's nore water
shares than we're currently farmng. That 64 woul d be
enough water for 128 acres. W're like farmng 61 at
the present tine.

Q So the shares are excess to your needs?

A They are.

Q So explain the practice, the farm ng
practice that you -- well, let ne back up a sec.

You purchased the property from
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Hearing - June 15, 2020 18

M. Chandler, did you say?

A That's correct, from John Chandl er.

Q Were the shares that were -- if you know,
were the shares in Exhibit 10 in his nane or the nane
of his conpany before that?

A They were in his nane.

Q So you started farmng the land in 2018.

Just explain what you did on the property.

A So we -- we grew sweet potatoes on it in

2018, and we did that all under drip. Sweet potatoes

performbetter in a drip situation than they do in a

furrow.

At present we're farm ng everything but the
area that this 28 -- 14 acres or 28 lots that are
there. They are -- have the cul -de-sacs or --

Q Ckay. So hold on a second.

A Huh?

Q Let ne clarify this. So there's 28 acres?
A Correct.

Q O sorry, 28 lots?

A 28 lots. 14 acres, excuse ne.

Q Ckay.

A 14 acres, yes. Right, yeah.

Q The ot her way around, right, lots are --
A Lots are -- excuse ne. Yeah, there's
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Hearing - June 15, 2020 19

28 acres, 14 | ots.

Q Ckay.

A 2 acres per |ot.

Q And then there's additional lots that are
al so being farned; right?

A That's correct.

Q Ckay. So let's talk about the -- the
28 acres.

A Ckay.

Q What were you doing on that property in
20187

A 18 it had sweet potatoes in production on

Q And how did you get water to the --

A We punped the water, we pressurized the
water with an additional punp and pressurized system
and delivered water to the sweet potatoes.

Q Ckay. And was that 14 -- those 14 | ots,
those 28 acres, did they already have sone
infrastructure in place when you bought it?

A They have the infrastructure in place.

Q Ckay. And describe what the existing
i nfrastructure was when you purchased the property?

A So they have -- part of it is paved road

and have a turnaround -- turnabout around that's paved.
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Hearing - June 15, 2020 20

They have power running to them phone service ran to
them And two of them are gravel ed roads that have not
been paved at this present tinme, but they go out into
t he property.
Prior to this it was irrigated by gravity

irrigation. But when they put the roads in, they
el evated the roads and nade it no | onger possible to
irrigate by gravity because you can't run water over
the cul -de-sacs. It's uphill, because they're raised
up off of the ground so the road woul d handl e the | oad
that canme on themin the future.

Q And then how are you farm ng the bal ance of
t he property?

A It is all furrowirrigated in -- presently
i n sugar beets.

Q Ckay. And what's the delivery system out
of the Farnmers' Co-op?

A So the Farners' Co-op headgate is about a
half mle away. And it goes in a pipeline for a
quarter mle, and then it goes in an open ditch after
that. And it goes into a pretty |large settling pond
prior to comng -- as it enters into ny property to
settle the silt out.

This irrigation systemis an ol der system

that has an irrigation system above it where their
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water flows into that system And we get a high
sedi nrent | oad because of -- the farnmers above the
canal, their water runs back into the canal, and it
brings a lot of silt into our ditches.

On the two years that we've had it and the
year we've -- as we farmit, the ditches becone
conpletely full of silt. W have to shovel them out
because of the silt |oad that cones into that system

Q So is that even with the settling pond you
still have silt --

A Correct.

Q -- in your ditches?

A In 2019 the Co-op built a large settling
pond over by the town of Parma to try to alleviate part
of this problem because they had a ot of silt buildup
in that, which they clean annually. That has hel ped
sone, but we still have a | arge sedi ment | oad because
of the farnmers above, their water running into this
system that hel ps keep this systemfull of water.

Q Ckay. And then you said -- is that -- that
settling pond off of your delivery system is that on
your property?

A It is on ny property, yes.

Q Ckay. And then there's a -- how does the

wat er get out of that settling pond onto your fields?
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A It goes into a cenent ditch. There's two
different systens on that. But they go into cenent
ditches, and then they run over to the property. One
runs through a pipeline and cones out into the center
of the property that irrigates the fields on the south
side, and then there's a cenent ditch all the way that
carries it to the northern part of the property and
delivers it through a cenent ditch.

Q And so what's the condition of the water
sedinment load in the water that's com ng out of the
settling pond onto your property?

A There's still a lot of sedinent. Since

we' ve been there, we've had to clean the pond each year

to -- to get the sedinent out so that we have a pl ace
for it to fall out. But even with that happeni ng,
there's still a lot of sedinment that cones into the
property.

Q Are there other users on your -- on this
headgat e?

A There are. | don't know the nunber. There

can be quite a few, because as it cones up on the other
side of Rocky Road -- it goes under from Grand View to
Rocky, it's underground. And then from Rocky Road over
there's a nunber of honeowners who use that sane

system There's another farner that uses that sane
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headgate and system as wel | .

Q Ckay. Wihat happens to the runoff from
t hat ?

A It runs back into the Snake River.

Q Are there drains on your property that go
to the Snake River?

A There are. There are two drains on ny
property that take the excess water, because |I'mthe
end of that lateral and there's all those people
sharing. The water fluctuates quite a bit up and down
because of -- dependi ng on how nuch the nei ghbor is
using. W have quite a bit of fluctuation. And so
there's al ways water running over the headgate and

runni ng back into the Snake River.

Q Is there a neasuring device on the
headgat e?

A There i s none.

Q So do you know how t he Co-op knows how much

water is being delivered to your farnf

A They do not know.

Q What's the condition of the runoff that
goes back into the Snake R ver?

A Well, it have that sane sedinent load in
it. Al that water that goes back in is going back

into the Snake River. |t has no place to settle out,
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ot her than what falls into ny ditches on an annual
basis. But it still has quite a bit of sedinent as it
goes back into the Snake River.

Q O the, let's see, 100 -- roughly 100 acres
that are not part of the devel opnent, are you farm ng
all of 1t?

A | amnot. |I'mjust farmng 61. The rest
is in trees and brush. No one is farmng -- there's a
draw that has a lot of trees on it and vegetation in

it. A lot of natural habitat there for ani nal s.

Q s that down al ong the banks of the river?
A No. There's a draw that actually -- on the
north end of the property, there's another water -- or

creek that kind of runs through that, and that water
runs through that property as well.

Q And you've now irrigated for two full
seasons; right?

A Correct.

Q And are you irrigating in this year as
wel | ?

A W are, yes.

Q What are you doing on the -- the 28 acres
that's subject to the 14 |ots?

A The 28 acres is not being farned because

it's -- we're furrowirrigating this year. So that
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28 acres is not being farned at this present tine.

Q What are you farmng on the other 61 acres?

A Sugar beets.

Q So the 28 acres, 14 lots, how -- let ne --
|l et me back up a step.

When you bought the property, was this
28 acres and 14 lots already in place, or did you nake
changes to nmake that happen?

A W -- there is no application for any
change there. It's a -- was already devel oped when we
pur chased the property.

Q Ckay. And so how -- the idea of using the
14 lots and the 28 acres, was that your idea to start
Wit h?

A Yeah. Wen we bought the property, we
t hought that would be what -- where the roads have
al ready been in place and the power has been ran there
and stuff, the infrastructure has been put in place, we
t hought that would be the natural evolution of that
ground there.

It's not going to generate any revenue to
us unless we can drip it, which, you know, is quite a
bit nore expensive. And nost crops don't require it.
And there's no irrigation system so we felt |ike that

was the natural evolution that that should take pl ace.
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Q | don't know if this is sonething you can
tal k about, but if you would | ook at Exhibits 2 and 3
in front of you.

Do you recognize, first of all, Exhibit 2?

A | do.

Q Can you tell -- tell us what that is?

A That's this parcel of ground that was put
into an orchard tract in 1910, | believe. The witing
is too small. | can't read the tine, but | believe it

was in 1910.
Q | was hoping you were going to be able to

read it better than ne.

A Yeah, 1...

Q That's okay. Roughly 19107
A Yeah, 1910 it says. Yep.

Q Ch, good?

A April 16th of 1910, | -- yep.
Q

I m ght have to borrow your gl asses. Ckay.
So what do you understand this to nean with
respect to your | and?

A Well, this land was tract into smal
parcels to be sold way before I woul d have thought
anybody woul d ever had thought that. But it was done
on this property way prior, you know, in 1910.

Sonebody was very forward-thinking and got that done
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| ong before.
They were done into 4-acre parcels, as this
shows. And it's adjacent to the Snake River.
Beauti ful view of the Snake R ver as well.
Q Then woul d you -- oh, sorry.
| would offer Exhibit 2.
MR. FARRI'S: No objection.
THE HEARI NG OFFI CER  Ckay. Exhibit 2 has been
offered and admi tted.
(Exhibit 2 admtted.)
Q (BY MR BARKER): If you could turn to
Exhi bit 3.
Are you famliar with Exhibit 3?
A | amnot really.
Q Ckay. Wwell, I'lIl let -- I'"lIl |let sonebody
el se tal k about that.
A Ckay.
Q Ckay. | wll ask you, though, if you know
whet her those 4-acre |ots had been additionally
di vi ded?
A Prior to our purchase the other group of
i ndi vidual s that were trying to develop this property,
they split those parcels in half because it didn't
require any application to change the | and use of that

because they can do an adm nistrative split one tine.
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And so those were split to nmake those parcels --
i nstead of being 4 acres, nmake them approxi nately
2-acre parcels.

Q And that's not sonething that you did?

A | did not do that. That was done prior to
our purchase.

Q So now let's -- let's nove to the plan

So what is it that you intend to do wth
these 14 | ots on the 28 acres?

A W intended to sell themfor residential so
t hat peopl e could have a place in the country, not as
crowded. Already have the infrastructure in place that
was there when we purchased it so that they coul d have
aspot. And | think it's really good for people to
keep their hands tied to the ground.

So | like the idea of having a parcel
that's not just big enough for your house, but you're
tied to the ground so that you have that connection to
t he earth.

Q And so how did you -- what did you do to
then try to put this vision into -- into operation?

A So we contacted Alan MIIls and Matt WI ke
and tal ked to them about that, because we had a nut ual
friend that we had worked wth that reconmended themto

hel p us, because we didn't know how to continue to go
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on to do that. And through that friend we have worked
wth themto help develop this and to list this
property for sale.

Q So they were -- you intended to use those
as real estate brokers, essentially?

A That's correct.

Q Ckay. So what -- what process or what
pl ans, then, did you cone up with on how you woul d
carry out this -- this devel opnent of the 28 acres --
or 28 acres?

A Well, everything was already pretty nuch
done. The roads were in place, the power was there and
stuff. So we just talked to themand we cane up with
the plan that we wanted to put themon the market. And
we put themon the market to sell those |ots.

Q Ckay. And how about providi ng donestic
wat er for the hones, how was that going to be
acconpl i shed?

A So we -- we wanted to know if it was easy
to find water there. W farmon the Oregon side. But
on the ldaho side we weren't really that famliar with
that. So we drilled a test well on one of those
parcels to see if there was water readily avail able
for -- for irrigation -- for hone use there on those

property -- on that property.
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Q Ckay. Wiat did you learn fromthat test
wel | ?

A An abundance of water. Not very deep,

50 feet and 50-plus gallons per mnute, which is way
nore than a hone woul d be required to have.

Q Sois it -- was it your plan or is it your
plan also to provide irrigation water to these |ots?

A It is not. That was -- our intention was
not to provide irrigation water to these | ots.

Q Not from Farners' Co-op?

A Not from Farners' Co-op.

Q And how were you going to get water for
people to irrigate their gardens?

A Fromtheir owmn well. As the sedinent | oad
there is so high, we knew that an HOA irrigation system
woul d be a hi gher mai ntenance there because of all the
sedi rent that cones into the water.

It seened much sinpler and nmuch -- |ike
each person is in control of their own destiny if they
have their own well. And that water is readily
avai l able there. There's no groundwater concerns
there. They could use that well to irrigate their own
acre or 2, whatever they don't build their house and
their outbuildings on so they could have that for

past ure use.
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Q So that additional use is the purpose of
those -- of these 14 applications?
A That's correct.

Q Ckay. And then when you -- when you sel
the lots, is it your plan to actually drill the well
your sel f?

A It is not. So each honmeowner woul d be
responsi ble for their own well.

Q But you, through this application, would
supply the water right?

A Wthdrew the water right?

Q You woul d supply themwth the water ri ght
if these applications are granted?

A That's correct.

Q So as the Hearing O ficer identified, one
of the questions is whether or not you have the
financial resources to carry out this devel opnent and
put these -- these lots to use, put water to use on
t hese | ots.

So can you answer that question? Do you
have the resources -- well, first of all, what do you
think it's going to take in terns of additional
resources to be able to put these |ots on the market?

A They're ready to sell. Part of themare

ready to sell presently. One of them already has a
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well placed onit. W have the resources. Mself and
ny sisters and ny nom we've been farmng for a | ong
time. We have the resources to be able to -- the roads
that are graveled, we want to nake that a better
subdi vi sion, so we're going to pave those as we get
this worked through and do that and make it so it's
better for people to access that.

The well we drilled as a test well shows
that there's a -- it's easy. It cost about $10,000 to
put a well in and to see if -- you know, to see that
there was water avail able for everybody that was
eventually going to live there.

Q And so you've -- the idea was to put wells

on these properties?

A That's correct.

Q For each one of the lots; right?

A Each of the individuals wll have to have
their own well. This is not in a public area, a town.

And so they woul d have to have their own well for
donestic water use anyway. And so this well should be
able to handle that -- both of those needs.
Q Yeah, so that's a good point.
The property is located -- is that inside
the city limt or town l[imts?

A. It is not.
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Q And it's in Canyon County?

A Canyon County.

Q Ckay. And does Canyon County have any
rul es prohibiting devel opnent of wells on these lots,
to your know edge?

A Not on this property.

Q So you' ve got your brokers ready to go.

What did you do next in terns of putting
the applications for the water rights together?

A So we -- | went and net w th Neddy
[ phonetic] at the Farnmers' Co-op and tal ked to her
about transferring this property. And she --

Q Sorry. Transferring the property?

A Transferring the water rights --

Q Ckay.

A -- off of this property.

She explained to nme that they had a willing
partici pant who would |li ke to purchase any and all
water rights -- water shares that we would like to
sell. | did not know who that person was at that tine.

But with that information in hand, we
t hought it was a win-win because we would be able to --
the water rights would be able to go on to additi onal
farm ground that woul d produce food for Anerica and for

our nation, making us | ess dependent on ot her
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countries, and keep that water in the use for other
i ndi vi duals to produce food -- food-type commodities
for -- for our nation.

Q Did you put the application for water
ri ghts together yourself?

A | did not.

Q How did you -- what did you do in order to
get that done?

A Qur agent, Matt Wl ke, did that.

Q Ckay. So you weren't involved directly in

putting together the application?

A | was not.

Q And were you involved directly in hiring
SPF?

A | was not.

Q Ckay. So after you had tal ked with Neddy,
did you have any other conversations with any nenbers
of the Farners' Co-op board or other water users in the
Co-op before you submtted your applications?

A | did not.

Q Were you aware that there was any
obj ections to your proposal before you submtted your
appl i cati on?

A | was not. | | ooked through the byl aws of

the Farnmers' Co-op. And as | | ooked through the
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Co-op's bylaws, it allowed us to transfer the land in
two pl aces.

| believe it states that | have the ability
to transfer the water off of the land. And so |
t hought that woul d be an easy opportunity to be a
wn-win., As | talked with Neddy, she thought it was a
W n-win as well.

Q Ckay. After the applications were
submtted, did you learn that Farnmers' Co-op had fil ed
objections to all 147

A After the application was subm tted, yes.

Q Ckay. How did you hear about that?

A | think Matt called ne and told ne that it
had been objected to.

Q Did anybody from Farmers' Co-op call you
and tell you they were going to object?

A They did not.

Q So what's the first discussion, if any,
that you had with Farners' Co-op after the protests
were filed?

A So we net, | believe, in their March
neeting. W went --

Q March of --

A March of 2020.

Q Ckay.
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A W nmet wwth their annual -- their -- at
their nonthly neeting. And we presented our case to
t hem of what we wanted to do.

At that neeting they told us that they
woul d take it under advisenent. They would think about
giving us an opportunity to take -- transfer these
shares off so that we could do that.

Q So was it your proposal to transfer shares
off of all the property or just the 28 acres?

A Just the 28. That's all that we're
pl anni ng on doing right nowis the 28.

Q So how many shares were you planning to
sell?

A 14.

Q Ckay. And did you learn |ater who it was
that was interested in purchasing the shares?

A It was at that neeting. Prior to that I
did not know who was interested, other than there was a
wlling participant. | didn't know who that i ndividual
was until we net at that board neeting, and they told
us it was John Watson that was interested in buying
t hose shares.

Q The board told you that?

A It was nentioned, | believe, by Neddy at

that neeting that that's who the individual was.
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Q Ckay. So did you ever follow up with John
Wat son after that?

A We have.

Q Ckay. And what's the result of that?

A He's -- he's willing to -- to purchase
those shares. W have a letter saying that he's
wlling to purchase those shares if we're -- if we're
wlling to sell.

Q Ckay. Wuld you | ook at Exhibit 29.

Do you have that?

A Yep.

Q Is that the agreenent that you have with
M. Wat son?

A That is correct.

Q O Watson's conpany?

A Yep.
MR. BARKER: |"d nove the adm ssi on of
Exhi bit 29.

MR. FARRI'S: No objection.
THE HEARI NG OFFI CER:  Ckay. Exhibit 29 is
of fered and accept ed.
(Exhibit 29 admitted.)
Q (BY MR BARKER): So | want to revisit a
coupl e of points.

| think as an owner of the property, would
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you -- would you be interested in putting these 14
wells inif you thought that it woul d have an inpact on
any of the water users in the area?

A | woul d not.

Q And from what you've seen fromthe
I nvestigations, do you believe it does have an i npact
on ot her water users?

A | believe it wll have no inpact on other
wat er .

Q So do you have an opinion on what the
benefit to the | ocal econony would be from having these
appl i cati ons granted?

MR FARRIS: bjection. He's not an expert on
the |l ocal econony or qualified to i ssue an opinion as
to that.

MR. BARKER He's not offered as an expert.

He's offered as the owner of the property, who can have
an opi ni on about what i1 npact his devel opnment has on the
| ocal area.

THE HEARING OFFICER  1'Il allow himto offer an
opi nion, noting that it is his own opinion and not an
expert opinion.

Q (BY MR BARKER): So what happens,

M. Froerer, to the property val ues when the | and goes

fromagriculture to residential?
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A. It i ncreases in val ue.

Q And what happens to the tax base when that

happens?
A Tax base i ncreases.
Q VWhat -- is there -- do you have an opi ni on

about whether there's a benefit to keeping the water in
agricul tural hands as opposed to residential hands that
bel ongs to Farners' Co-op?

MR, FARRI'S: (bjection.

THE WTNESS: | have an opinion. | think it's
much better to keep it in agriculture hands, especially
when there's a --

MR FARRIS: [|'mgoing to again object before he
answers -- finishes his answer that he's not qualified
to issue an opinion. He's speculating as to how this
m ght affect Farnmers' Co-op. He's not an expert in the
| ocal econony. So I'll renew ny objection.

MR. BARKER So, M. Hearing Oficer, the
question wasn't how this affects the -- maybe | did say
| ocal econony.

But the question is, under the sale of the
shares to Watson, what water will remain in
agricultural use as opposed to residential use? And
' mjust asking if he has a view on whet her or not

that's a good thing or a bad thing and why.
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THE HEARI NG OFFI CER I'll allow that. As a
menber of the public, he's allowed to have an opinion,
whet her he personally thinks that that's a good thing
or bad thing.

THE WTNESS: | think it's a great thing to keep
it in agriculture use to be able to produce food,
fiber, and any products for our -- this country,
because | -- as | |look at the growth in this valley
that's taking place, a lot of the great farmground is
going away. And so | think it's great to be able to
keep this water available to be able to produce food
and fiber for our nation.

MR. BARKER: | have no further questions of
M. Froerer.

THE HEARI NG OFFI CER  Ckay. M. Farris?

CROSS- EXAM NATI ON

BY MR FARRI S:

Q Let's start off with that, agricultura
use.

But your -- your intent is to change and

develop these 14 lots into residential use, isn't it?

A That is the intent.

Q To change the | and use from agricultura

use to devel opable residential |ots?
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A We're not -- we have done no application
for a | and-use change.

Q | understand that. But you're planning to
change.

It's been farned, and now you're going to
change it to residential use?

A Well, it presently isn't being farned
because of the roads that are already devel oped into
that cul-de-sac. |It's very difficult to farmat this
present time.

Q It's difficult to farm but you've been
farmng it, haven't you?

A It can be done, yes, with drip irrigation

O

Not can be done. You've been doing it,

haven't you?

A Uh- huh, yeah.
Q Ckay. If you'd turn to the white binder
A Ckay.
Q And if you'd turn to Exhibit 113. You went
past it.
Do you recogni ze that document?
A | do.

Q And what is that depicting? Wat is that
Exhi bit 113 depicting?

A It shows the 28 lots that are presently for
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sal e.
Q And | don't really have a pointer, but it
shows the road with the two cul -de-sacs, doesn't it?
A It does show the two roads that are there,
yes.
Q Do you know about when this photograph was
t aken?
| do not know when that was taken.
Do you know who prepared it?
| do.
Who prepared it?
Matt W ke.

Did he prepare it at your direction?

> o >» O >» O >

He di d.

Q And does it accurately depict the property,
at | east as of when you've owned the property?

A It does.

MR FARRIS: |'d nove for the adm ssion of
Exhi bit 113.

MR. BARKER. Are you -- both docunents? Are you
t al ki ng about both photos or just --

MR FARRIS: Oh, you're right. There is two.

Q Let's nove on. |If you'd turn the page.

A Turn -- yep. Exhibit 114.

Q No. Now I'm | ooki ng at page 2.
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A Oh, that's what | was | ooking at was

Q Oh.

A Ckay. So...

Q Ckay. So page 1 of Exhibit 113, do you
recogni ze that docunent?

A | do.

Q Does that depict the property that we're
t al ki ng about today, the 28 acres?

A It has the -- it includes the 28 acres,
yes.

Q And does that accurately reflect the
property, at |east since you've owned it?

A It does.

Q Now i f you turn the page, there's a second
phot ogr aph.

And t his photograph, |ooks |ike someone has

overlaid the lots that are bei ng proposed?

A Yes.

Q Ckay. And who prepared this docunment?

A And that's the one | was referring to as
Matt W I ke prepared.

Q Ckay. And what was the purpose of him
preparing this?

A. Just to show the lots that would be for
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sal e under that 14 that were -- cane for sell.

Q And do bot h phot ographs accurately depi ct
the property, at |east since you' ve owned the property?

A Yes.

MR FARRIS: 1|'d nove for the adm ssion of
Exhi bit 113.

MR. BARKER: No objection.

THE HEARI NG OFFI CER  Ckay. 113 offered and
ent er ed.

(Exhibit 113 admtted.)

Q (BY MR FARRIS): So let's stick with this
second page where there's nunbered lots on it.

A Uh- huh.

Q Now -- and there's 14 nunbers.

| assune those are the 14 lots that are

bei ng proposed, at least at this tine?

A Correct.

Q And then you can see where it says "Future
phases" ?

A Correct.

Q Is that the additional property that you've

been tal ki ng about ?

A. That | own?
Q Yes.
A. Yes.
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Q Ckay. But at this tine you're intending to
devel op residential houses or whatnot on these 14 for
now?

A 14 is all we've worked for, yeah.

Q And when -- you said you bought the
property in 20197

A Uh- huh.

Q And in 2019 did you irrigate this property?

And | think you said you irrigated with sweet potatoes?

A Yes, it was sweet potatoes.
Q Ckay. | think your testinony you said
2018.
Were you involved -- prior testinony. Wre

you involved in the property before you purchased it?

A As far as farmng it?

Q Yeah.

A Yeah, | was farmng it before | purchased
it.

Q So -- so how | ong have you been farmng it?

| ' m speaki ng specifically to this area where these 14
lots are located. How | ong have you been farm ng that
property?

A One -- well, | farned one year and sitting
i dl e one year.

Q Ckay. So when was the year that you farned
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it the first tinme?

A I n sweet pot atoes.

Q No. What year was that?

A 2019.

Q That's just |ast year?

A Uh- huh.

Q And so this year, 2020, are you farmng it?

A | amnot farmng that property. | still
own that property, but I'mnot farmng it.

Q Ckay. |Is anyone farm ng that property?

A No one is farm ng that property.

Q Ckay. I n 2019 when you farnmed it, put it
I nto sweet potatoes, what was the source of the water
t hat you used?

A The Farners' Co-op.

Q So the water -- the ground is capabl e of
being irrigated --

A It is.

-- fromthe Farners' Co-op?

Q
A Wth -- with an additional lift, yes.
Q

Ckay. If you would turn to the back page,
Exhi bit 121.
Do you recogni ze that photograph?
A | do.

Q What is that photograph of?
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A That's the sugar beets that are on the --
on the -- on the one side of -- the other -- that's on
t he opposite side of the road, yes.

Q And when you say "the opposite side of the
road,"” is that not included in the 28 acres that we're
t al ki ng about ?

A It is.

Q It is. It is part of the 28 acres, or it

A Let's go back to Exhibit 1 -- 111, 113 that

you had ne | ook at.

Q 113 was the prior one we were talKking
about .

A Yes, that will be | ot 4.

Q Ckay. So what we're | ooking at on
Exhibit 121 is depicting |lot 47

A Correct.

Q And that's show ng sugar beets?

A That's correct.

Q Is that this year?

A That's this year.

Q Ckay. So this year you are also irrigating

the lots that are bei ng devel oped?
A No, I'"'m-- I"mirrigating lots 3, 4, 7, 8.
And 1, 2, 5, 6, 9, 10, 13, 14, 12, and 11 are not being
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far med.
Q Ckay. So a portion of the 14 lots are
being irrigated in 20207
A Correct.
Q Ckay. |I'd nove for the adm ssion --
And there's two photographs. Maybe if you
coul d | ook at the second one.

Do you recogni ze that phot ograph?

A | believe they're the sane field, so yes.
Sane spot.

MR FARRIS: 1|'d nove for the adm ssion of
Exhi bit 121.

MR. BARKER: No objection.

THE HEARI NG OFFI CER: 121 is offered and
ent er ed.

(Exhibit 121 admitted.)

Q (BY MR FARRIS): And so the irrigation of
the lots in 2020, portion of them how is that
occurring? Is that with Farners' Co-op shares, the
wat er ?

It is.

Yes?

> O >

Yes.
Q When you purchased the property in 2019,

what sort of a due diligence did you do?
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A Wll, we had a title search done. W
visited on the phone. | never have ever net the person
we purchased it from never did nmeet him But we had
several conversations on the phone. Wen | was --
because | was farmng it, he called ne to see if |
woul d be interested in purchasing -- purchasing it.

Q And who was that?

A John Chandl er.

Q Ckay. Did you have any discussions with

any of the prior owners of the property?

A | did not.

Q Myron Pet erson [phonetic]?

A No.

Q R ck Farmer?

A No.

Q And you said you had a title report done.

Woul d you turn to Exhibit 107
What nunber ?

107.

Ckay.

A
Q
A
Q Do you recogni ze that document?
A | believe |I do.

Q And how do you recogni ze that docunent?

A It was provided to us when we purchased the
y

propert
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Q Ckay. So is this the title report that you

recei ved when you --

A It is.

Q -- purchased the property?

A Uh- huh.

Q If you would turn to -- and at the bottom

of the Exhibit 107 there's a Bates stanp that begins
ow

A Uh- huh.

Q If you' d turn to page 43.

Are you famliar with title reports and as
far as review ng them and excepti ons and what not t hat
may show up on a title report?

A |*ve | ooked at them before, yes.

Q Ckay. D d you review this one before you
pur chased the property?

A | did.

Q Ckay. And you see where item 1l is |listed
on page OM 43?

A | see item 11.

Q Ckay. And it says, "Covenants, Conditions,
Restrictions, Reservations, and Easenents"?

A Ckay. Yep.

Q Did you review t hat docunent?

A It would have been very fast, but | ooked
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through it. Had the title officer explain to ne what
easenents were there.

Q ODid you understand that there were
covenants, conditions, restrictions, and reservations
associ ated with the property prior to purchasing it?

A Power, water, yes. Power, phone, stuff
goi ng through it, yeah.

Q Did you understand that there was an HOA,
an associ ation, established for purposes of this
property when you purchased it?

A | understood that there was an HOA

MR FARRIS: Okay. |'d nove for the adm ssion
of Exhibit 107.

MR. BARKER: No objection.

THE HEARI NG OFFI CER:  Ckay. 107 is offered and
ent er ed.

(Exhibit 107 admtted.)

MR FARRIS: You all right?

MR. BARKER:  Yeah.

Q (BY MR FARRIS): And sticking with
item 11, do you see the instrunent nunber that's
ref erenced there?

A Uh- huh.

Q 20070824057

A Uh- huh.

000052




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N Rk O

Hearing - June 15, 2020 52

Q Is that a "yes"?
A Yes.
Q If you would turn to Exhibit 109.

Do you see the instrunent nunber at the top
of that page?
A | do.
Q Is it the sanme instrunent nunber that |

just read?

A Yes. |1'd have to check, but | believe so,
yes.

Q Did you read these -- this docunent?

A | did not.

Q You're not famliar with it at all?

A | never saw that. | -- before that, so...

Q Woul d you agree with me, though, that this
is the sane i nstrunent nunber that was identified in

the title report --

A Yes.

Q -- when you purchased the property?

A Uh- huh.

Q Woul d you turn to page 5 of Exhibit 1009.

Do you see Article 4 regarding irrigation
syst enf?
A On page 5?2
Q Yeah. Page 5 of 16 at the bottom it says.
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A Ch, "Irrigation system"™ Ckay. Yeah.
Q Do you see that?

A Uh- huh.

Q Did you understand that there was an

irrigation systemcontenplated by the prior owners?

A | did not.

Q You didn't review this docunent or
understand that they proposed to develop an irrigation
system for delivery?

A | did not. | had never seen it, never
| ooked at that before, so...

MR FARRIS: Okay. |'d nove for the adm ssion
of Exhibit 109.

MR. BARKER. The w tness doesn't recognize it,
has never seen it before. 1t can't conme in through
hi m

MR FARRIS: He agreed it was part of the title
comm tnent that was before himand was the sane
recorded docunent that was part of the title comm tnent
provided to himprior to purchasing the property.

MR. BARKER He can't authenticate it.

MR FARRIS: W've already stipulated we weren't
going to -- you didn't object to any authenticati on.
You can object to rel evance.

VMR. BARKER: He can't -- he can't tal k about
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sonet hing he's never read before. You can't offer this
t hrough him

THE HEARI NG OFFICER:  So, M. Barker, do you
believe that there is a problemw th this instrunment's
authenticity?

MR, BARKER | do not.

THE HEARING OFFICER |I'mgoing to let it into
the record. 109 is offered and accept ed.

(Exhibit 109 admtted.)

Q (BY MR FARRIS): M. Froerer, why did you
choose not to review a docunent that was recorded as
part of the title policy that was provided to you?

MR. BARKER. (bject to the m scharacterization
of the witness' testinony.

THE HEARI NG OFFI CER: Wbul d you rephrase the
questi on.

Q (BY MR FARRIS): You didn't reviewthis

docunent ?

A | did not.

Q It was provided to you as part of the title
pol i cy?

A | would presune it was, yes.

Q Wll, it was. |If we want to go back to
Exhi bit 107.

You agree that that was a docunent |i sted
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as an exception, do you not?

A Correct, yes. Uh-huh.

Q Ckay. And you chose to not reviewit?
A That's correct.
Q Why ?

A Went t hrough the easenents and things that
the title officer was going through with us. And they
nmentioned it had HOAs on there. Knew that HOAs coul d
be changed. The past people had gone broke, and so we
knew we woul d change that, not wanting to do -- foll ow
in the sane footsteps that they had taken.

Q If you' d turn to Exhibit 110.

Do you recogni ze this docunent ?

A Nope.

Q Never seen it?

A Never saw it til this norning.

Q You were provided a copy of it this
nor ni ng?

A Yeah, I'mlooking at it here.

Q Ch, right now.
Do you see the property listed in it or
shown in it at the upper right-hand corner?
A Uh- huh.
Q Do you recogni ze that property?
A | do.
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Q How do you recogni ze that property?

A That's of the property that we're tal king
about, the 28 lots -- or 14 lots, the 28 acres that
we' re tal ki ng about.

Q That's -- that's identifying the property
that you currently own?

A Yes.

Q But you have never seen this, and it's
| abel ed a pressure irrigation plan --

A | have not.

Q -- prior to today?

Did you ask anyone when you purchased the
property whet her or not they had any design plans or
irrigation plans for the property?

A No one ever offered that information. |
talked to them They never tal ked to ne about a
desi gned pressure system The recorded easenments on it
woul d not show any irrigation system going through it.
And so | have never seen it before, so..

Q Are you aware of any prior applications for
groundwater rights filed by any of your -- any of the
pri or owners, predecessors?

A | am not.

Q So you're the first one that filed for a

new groundwat er application for irrigation use for
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t hese 14 | ots?

A | believe -- | don't know any history
t here.

Q You're not aware of any history?

A ' mnot aware of any history.

Q Ckay. Ckay. |If you'd turn to Exhibit 111
Wll, let me -- I"'msorry. |'mgoing to bounce a
little bit. It was already brought up. This is one of

t hose duplicate exhibits.
Woul d you turn to Exhibit 3.
A Exhi bit 3?
Q It's the same docunent, just I'mgoing to
use Exhibit 3, since it was al ready di scussed.
THE HEARI NG OFFICER  He didn't actually offer
that into the record.
MR FARRIS: | know. |1'mgoing to, though. But
that way -- | think he's going to eventually.
THE HEARI NG OFFI CER:  Ckay.
MR FARRIS: So we just have --
THE WTNESS: In this book? Wich book?
Q (BY MR FARRIS): In the purple book
Exhi bit 3.
Sorry for that confusion.
Ckay. | think you were asked that you

understood that the property had been split or divided

000058




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N Rk O

Hearing - June 15, 2020 58

by the prior owners at sone point?

A That's correct.

Q Is it your understanding this is the
docunent that did that, this is the decision of the
County providing for that?

A Correct.

Q And it divided what was previously platted
as those orchard tracts as about 4 acres into 2-acre
par cel s?

A Correct.

Q Ckay. This was done by your predecessor
t hat owned the property?

A It was. If you'll look at the application,
it's John Chandl er on the top, so...

Q Ckay. It's a recorded docunent.

Do you see the instrunment nunber at the
top? Do you see that?

A Uh- huh, yeah.

Q Did you review this prior to purchasing the
property?

A Probably was in that same packet, so | --
but | did not reviewit, so...

Q Ckay. And you -- do you know if
M. Chandl er was a sharehol der of Farmers' Co-operative

Ditch Conpany at the tinme of this |and division?
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A He i ndicated that he was a sharehol der
Q And he woul d have been, then, subject to
the articles, bylaws, and resolutions of the Ditch

Conmpany at that tine?

A | would presunme if he was a sharehol der he
woul d be.
Q Now, you said you reviewed the byl aws of

the Ditch Conpany.
Did you obtain a copy, or did you see it on

t he website?

A | saw it on the website. That's where |'ve
| ooked at it the nost.

Q Ckay.

A | have a copy. | printed a copy off
nysel f.

Q And did you do that before you purchased
t he property?

A | probably | ooked on the Internet prior to
that, vyes.
Q So you -- you found Farners' Co-operative

Ditch Conpany's website, and you found a tab that had
byl aws on there?

A Uh- huh.

Q Did you | ook at anything else on the -- on

t he website?
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A | believe I went through -- no, | did not.
Q Did you |l ook at the portion that has a FAQ

F-A-Q section?

A | did not.
Q Ckay. If you would turn to Exhibit 102.
A In the blue tabs? |In the blue tabs?
Q Yes.
And before | forget, |I'"mgoing to nove for

t he adm ssion of Applicant's Exhibit 3?

MR. BARKER: No objection.

THE HEARI NG OFFICER. No. 3 is offered and
ent er ed.

(Exhibit 3 admtted.)

THE HEARI NG OFFI CER  And before you start back
up again, it is about 10:30. So if -- would you guys
like to take a break, or do we want to continue for a
little while | onger?

MR FARRIS: [|I'mfine either way. If we want to
keep going to get through this wtness or if we can

take a break nowis fine too.

MR, BARKER Let's keep -- let's get Craig done
now. | don't know. Unless you're going to be another
hal f hour.

MR. FARRI S: Just a second.

Il will be alittle bit |onger.
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THE HEARI NG OFFI CER:  Ckay.

MR FARRI'S: So maybe it does make sense to take
a qui ck break now.

THE HEARI NG OFFICER Al right. Wy don't we
t ake about a 15-m nute break, then.

MR FARRI'S: Okay.

THE HEARI NG OFFI CER  We can go off the record.

(Recess.)

THE HEARI NG OFFICER Al right. It's quarter
to 10: 00 [sic], and it |ooks |ike everybody's back in
the room so we're going back on the record.

And | believe M. Farris was in the mddle
of exam ning -- or cross-exam ning M. Froerer.

And | remind M. Froerer, you're still
under oat h.

THE W TNESS: Ckay.

THE HEARI NG OFFI CER: Go ahead, M. Farris.

MR FARRI'S: Okay.

Q Pur pl e bi nder, would you turn to
Exhi bit 16.

Do you recogni ze that document?

A | do.

Q Are those the bylaws that you revi ewed
sonewhat cont enpor aneously when you purchased the

property?
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A Correct.
Q And those are on the website?

A They are.

MR BARKER. I'msorry. D d you say 16 or 157

MR FARRIS: | thought | said 16.

MR. BARKER Oh, 16. Ckay. Sorry. | heard 15.
| apol ogi ze.

Q (BY MR FARRIS): GCkay. Wen you purchased
the property we're tal ki ng about today, that 28 acres,
| guess it was nore.

You said it was a total of 112 acres?

A Yes.

Q You understood that there were shares
associated with irrigation water from Farnmers'
Co-operati ve D tch Conpany?

A Correct.

Q And you had the share certificate issued to
you or at One More M| e?

A One More Ml e, yes.

Q Ckay. Wien you purchased the property?
A Correct.

Q And that was for 64 shares?

A Ri ght. From John Chandl er.

Q And you understood as a sharehol der you'd

be subject to the articles and byl aws and resol uti ons
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of the Ditch Conpany?

A Correct.

Q And then you went and | ooked at the byl aws
on the website?

A Correct.

Q Do you renenber if you did that before or

after you cl osed?

A | don't renenber, but | would think
probably after. | don't know. WMaybe right at the sane
time. | nean | looked at it to know | had a water

right, to find out and nake sure | had a water right on
ground. | didn't have to have ground w thout a water
right.

Q Ckay. And in 2019 you used those shares to
irrigate the property?

A Correct.

Q And in 2020, as we sit here today, you're
using the shares to irrigate a portion of the property?

A Correct.

Q And as a sharehol der did you under st and
that you woul d then be subject to the articles, bylaws,
and resolutions of the D tch Conpany?

A Yes.

Q Ckay. So you reviewed these?

A Yep.
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Q Ckay. If you'd turn to -- and I'mon
Exhi bit 16, page 2, 2 of 9. And there -- this version
has been highlighted in yellow
A This one has not, this one. Do you want ne

to change? So what is it in this one? Because this is

the purple one you told ne to go to.

Q Yeah, yeah.

A That's not highlighted in yell ow

MR FARRI'S: The version that you e-nailed to
me, A, was, but maybe it didn't get printed that way.

Q So let's go to -- sorry. Let's goto
Exhi bit 102.

MR. BARKER  So, Bryce, the highlighting just
shows up as gray.

THE HEARI NG OFFICER It's highlighted in gray,
as it turns out.

THE W TNESS: Ch, okay, the gray. Ckay.

Q (BY MR FARRIS): |I'mon page 2 --
A Uh- huh.
Q -- of Exhibit 16. And you see "Managenent

of the Affairs"?
A Uh- huh, vyes.
Q And you understood that the affairs of the

Ditch Conpany were nmanaged by a board of seven nenbers?

A Correct.
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Q Ckay. And did you read through to see what
those duties and responsibilities of the board were?

A | did.

Q Ckay. Did you understand that they had the
duty to -- you see in paragraph (a), small, little (a)

under section 2, "To act upon transfer of shares of

stock"?

A Yes.

Q Ckay. And if -- continuing down under
small, little (d), they had the duties to prescri be,

adopt, anmend fromtine to tinme such equitable, uniform

rules and regulations as in their discretion?

A Yes.

Q Ckay. And you understood that?

A Yes.

Q And you were bound by that?

A Yes.

Q Ckay. And if you'd turn the next page.

There's a -- at the top there's a small -- small (j).
And | won't read every one of these.
But you read through these various portions
of these byl aws?
A | have.
Q Ckay. Did you understand that the Ditch

Conpany's board could adopt future resolutions while
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you were a sharehol der?

A | understand they can adopt it.

Q And if you'd turn to page 6 of 9, there's a
section 5.

A Uh- huh.

Q Do you see that? And it provides that "if
any sharehol ders shall divide, subdivide, or parcel out
any portion of his land."

Do you see that?

A Yes.

Q That -- if you want to read on, but it
basically says that they "shall provide for a ditch

di stribution systen?

A Yes.

Q Did you understand that to be the case?
A Yes.

Q Did you understand that this was the case

when your predecessor divided the property in 2007?

A Wll, as | read the bylaws, it says if you
did it into three or nore parcels, each division. And
he only divided it up one tine.

Q So this provision here does not say three
or nore parcels, does it?

A No, it doesn't. Just below it in that

resol ution there.
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Q ' m focused on section 5.

A Ckay.

Q It does not say three or nore parcels, does
it?

A It does not.

Q And it provides that if you subdivide or
di vide the parcels you' re supposed to provide a ditch
di stribution system correct?

A That's what it says, yes.

Q Ckay. And your current proposal is to not
to provide a ditch distribution system is that
correct?

A That is correct.

Q Ckay. Now let's | ook at what you were
| ooki ng at, which was down bel ow.

They adopted a resolution in 2003; right?

A Correct.

Q And your understanding of that resol ution
was that it is only applicable if there's three or nore
par cel s?

A Well, that's what it says. |If it was --
"If any parcel is divided into three or nore parcels,
it shall require established -- shall divide, subdivide
parcel s out of portionable |and," so...

Q And this provision also required that
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the -- the shareholder to transfer the shares into sone
sort of entity to hold the -- hold the shares; is that
ri ght?

A It does say that, yes.

Into an HOA, you're saying, or sonething
i ke that?
Q Yeah. Some sort of a user association or
HOA [unintelligible]?
A Which | did not purchase them from an HQOA
| purchased them from John Chandl er, right.
Q Well, let's | ook back.
There was an HOA established for this
al ready, wasn't there?
A But the water rights came from John
Chandl er. They did not cone fromthe HOA -- fromthe
ot her pl ace.
Q There was an HOA established for this

property prior to you purchasing the property, wasn't

t here?
A But the water rights were not transferred.
Q Ckay. But there was one?
A Yes, there was an HQA est abl i shed.
Q G eat. If you would turn to -- well,
describe to ne what -- | don't think we need to turn to

it, but the photograph we | ooked at earlier where we
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identified the 14 lots --

A Uh- huh.

Q -- and it said "Future phases,"” what was
your intent with those future phases?

A At this present tinme we have -- eventually

down the road, in who knows however | ong, we may
eventual |y devel op those parcels out there in the
future.

Q And woul d your proposal or intent be to
develop those into 40 to 50 different lots with
different wells on then?

A At this point we haven't ever -- we haven't
had that di scussion, gone there to decide what we're
going to do with that in the future.

Q So if you'd turn to Exhibit 103.

And this is the mnutes fromthe

March 11t h, 2020 neeting that you attended at Farners'

Co- op?
A Ckay.
Q Do you renenber going to that neeting?
A | do renmenber going to that neeting.

Q And down at the very bottom of the page is
a paragraph discussing your attendance at that neeting?
A Yes.

Q Do you see that?
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And then the very |l ast sentence that
carries over to the next page, | wll read it.
"M. WI ke responded,” quote, "'They are planning on
devel oping 40 to 50 nore 2-plus acre lots with wells,"'"
quot e.

Do you renenber that?

A Yeah, | can probably renenber that
situation, conversation, yes.

Q Do you disagree that that's what M. WI ke
st at ed?

A No. | would think that eventually that's
what we want to do in the long run. W have not got to
that point, but that's -- in the future that w |
happen.

Q Ckay. And as to these wells, it would --
if you were to develop an irrigation system as was
contenpl ated by the prior owners, wouldn't that be a
cost that you would incur?

A It would be a cost | would incur.

Q Do you know what that cost would be?

A | have no idea.

Q You haven't bid it to determ ne what that
m ght be?

A | was never planning on doing it, so | have

not bidit.
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Q Ckay. But that cost woul d have been borne
by the owner of the devel opnent, you?

A Correct.

Q And as you di scussed earlier, your intent
is for each owner of the lots to pay for and devel op
their own well; correct?

A Correct.

Q So that's a cost that then is borne by
t henf?

A That's correct.

Q Soisn't it -- the intent here is to do
away With putting in an irrigation systemso it doesn't

cost you as the devel oper any nore noney?

A No, | think it's a wn for themnot to be
able to have to put in an irrigation -- for themto put
in their owmn well, then they can control their own

wat er situation where water seens to be very abundant
there. It would be a better situation for themto have
water on their own, not have to worry about shari ng
water rights, have all the sedinment, silt in the water.
It would be a better situation for themto water out of
a well than out of a --

Q And you woul dn't have to pay for the
irrigation systenf

A | would not have to pay for it, correct.
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MR FARRIS: So before | forget, |I'll nove for
the adm ssion of Exhibit 16, which is the byl aws.

MR. BARKER: No objection.

THE HEARI NG OFFI CER:  Ckay. Exhibit 16 is
of fered and entered.

(Exhibit 16 admitted.)

MR. FARRI'S: And Exhibit 103, which is the
March 11th m nutes.

It's al so your exhibit.

THE HEARI NG OFFICER  [Unintelligible.]

MR. BARKER  Yeah, | guess | don't have an
objection to the mnutes coming in. | don't think this
W tness can testify that these are the m nutes of the
nmeeting that he went to.

MR FARRIS: He testified he was there. | read
hima quote, and he didn't disagree with that.

MR. BARKER |'mjust saying he cannot say that
these are the mnutes of the neeting. He's testified
what he testified to about what took place at that
meeting. | just don't think he's an appropriate
wtness to admt the exhibit, but I'"mnot objecting to
adm ssi on.

THE HEARI NG OFFICER: Well, we did stipulate to
the authenticity of the docunent, so I'Ill let it in.

(Exhibit 103 adnitted.)
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Q (BY MR FARRIS): M. Froerer, would you
turn to, in the purple book, Exhibit 28.

Do you recogni ze that document?

A | don't think I've seen this one before.
Q You have not seen it?

A | have not.

Q Well, I'lIl represent to you this is a

resol ution that was passed by the Co-op board on

March 11th, 2020.

A Yeah, | have not seen that, so...
Q Your counsel hasn't provided it to you?
A No.

Q Ckay. Wuld you agree you're -- as a
shar ehol der -- you're a sharehol der of Farners' Co-op
t oday; correct?

A Correct.

Q And as a sharehol der you're bound by the
resol utions of the board?

MR. BARKER: (bject to the extent that calls for
a | egal conclusion about a post -- ex post facto
resol ution.

You can answer that question, if you know

THE W TNESS: And the question was?

THE HEARI NG OFFI CER.  (bj ecti on not ed.

Q (BY MR FARRIS): Do you agree you're bound
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by the resol utions of the board?

A Yes.

Q Ckay. You're a shareholder -- the shares
have not been transferred to anyone today, as we sit
here today?

A No, they're still on One More Ml e, yes.

Q Yeah. And if you' d look at Exhibit 29 in
t he purpl e book.

This is your agreenent that you spoke of
earlier with M. Watson?

A Yes.

Q Contenplating the future transfer of the

shares; correct?

A Yes.

Q You haven't transferred themyet?

A | have not.

Q And if you read the agreenent, it's -- it's

not to even occur until there's a final, unappeal abl e
order; correct?

A Correct.

Q So it's a future -- looking in the future

prospective transfer of the shares?

A. Yes.
Q But as we sit here today, you are a
shar ehol der of Farners' -- One More Mle is a
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shar ehol der of Farmers' Co-operative D tch Conmpany?

A Yes.

Q Entitled to receive surface water from
Farnmers' Co-operative D tch Conpany?

A Yes.

Q And the property we've tal ked about is
capabl e of receiving surface water from Farners'

Co- operative D tch Conpany?

A Yes.

Q And until you transfer those shares, you'll
be subject to any new resol uti ons or ot her anendnents
that may occur fromthe Farners' Co-operative D tch
Conpany; correct?

MR. BARKER  Sane obj ection as before.

THE HEARI NG OFFI CER: Not ed.

THE WTNESS: Yes, | would -- by being a
sharehol der, | would believe that would be the case.

Q (BY MR FARRIS): Now, at the tine you
filed these applications, you did not have a purchaser
of the shares in mnd, did you?

A | did not.

Q It wasn't until the March 11th neeting that
you | earned of M. Watson; is that correct? That was
your testinony?

A That's when | learned who it was. Neddy
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had represented the Farners' Co-op as they had a
W lling participant to buy them way before that
neeting, so...

Q But that's -- that's the first tine you
heard the nane M. WAtson; correct?

A John Wat son, yes, uh-huh.

Q And have you ever presented a fornal
request to the Farners' Co-operative Ditch Conpany to
transfer the shares?

A | believe we sent that resolution to
transfer them to nove them off that property.

Q What resolution are you speaking of?

A Wll, the -- where they got the -- the
application to nove the 14 shares, to transfer them

Q ' m not sure what you're tal king about.

Have you ever submitted anything to the
Ditch Conpany, Farmers' Co-operative D tch Conpany,
seeking to transfer shares to anot her person?

A | have not personally.

Q If you transferred the shares to M. Watson

under this prospective agreenent that you have, do you

have any guarantee that M. Watson will not develop his
property?
A | have no control what he does with his

property.
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Q He coul d develop it tonmorrow, couldn't he?

A He coul d do whatever he wants with his
property.

Q So there's no guarantee it's going to

continue to be used for agricultural use, is it?
A No, none that | have control of.
MR FARRIS: Okay. No further questions.
THE HEARI NG OFFI CER M. Barker, any nore
questions for the w tness?

MR. BARKER Yes. Thank you.

REDI RECT EXAM NATI ON
BY MR BARKER
Q M. Froerer, has anyone -- or sorry.
M. Farris asked you about prior groundwater
applications for this property.
Has the Ditch Conmpany told you, any
representative of the Ditch Conpany told you there were

such thi ngs?

A No.

Q Has anyone ever told you that?

A Nope.

Q Are you aware of any?

A Nope.

Q Did -- in your conversations wth
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M. Chandl er, were you ever nade aware that
M. Chandl er believed that you were required to devel op
a pressurized irrigation systemon his property?

A Absol utely not.

Q Look at Exhibit 16 that M. Farris asked
you about. And turn to page 5 of 9, Article 6,
"Transfer of stock."

Have you seen that?

A | have seen that, yes.

Q Ckay. Are you famliar with that
pr ovi si on?

A As | read through the bylaws, this is where
| thought we could transfer the water off of the -- the
property.

Q Ckay. Wiat did you understand from | ooki ng
at the bylaws the conditions on transferring the
property -- water off the property would be?

A There were none. They were not tied to the
| and. They could be transferred off.

Q Were they -- was there any requirenent that
assessnents be pai d?

A Wll, to be able to transfer them you have
to be able to transfer themto someone who has
availability to receive water and have, you know, the

ability to deliver -- the Co-op has to have the ability
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to -- to deliver water.

Q And are all your assessnments on all of your
64 shares fully paid?

A They're current, yes.

Q And that includes the 14 shares that you
woul d propose to transfer to Watson?

A That's correct.

Q Did you have an understandi ng of the --
whet her or not the water right of Farners' Co-op was
appurtenant to your property?

A | did.

Q And what is that understandi ng?

A That they were not appurtenant to that
property.

Q And what does that -- what did that nean to
you?

A That nmeans | can -- the land and the water

are separate itens, and that one can be renoved from
t he ot her one.

Q And if you had -- well, you have other
land -- or do you have other land within the Co-op
boundari es?

A Yes. No. Excuse ne. | do not.

Q Had you | ooked at acquiring other |and
w thin the Co-op boundary?
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A We tried to purchase ground in other --
under the Co-op, yes.

Q Look at Exhibit 8 No. Sorry. W changed
t he exhibit nunmbers. 14.

Do you recogni ze this mappi ng?

A Yeah, | recognize the map show ng where the
Co-op' s water goes.

Q Ckay. And tell -- tell the Hearing Oficer
where your use is of water, where your property is,
sorry, wthin this boundary.

A Yeah. It will be on the top end of the map
near the very end of the -- the canal. | think we're
only one headgate up fromthe very end of the canal.

Q So where it says "Apple Valley" on the map,
is that in the area, or are you further --

A Fart her north of that.

Q Ckay. And so the -- where does the cana
cone into the systen? At the east end?

A At the south end. The canal cones in from
t he sout h.

Q Ckay. And then it flows --

A Nor t h.

Q All right. And you are alnost at the very
end of the canal ?

A Yeah. | -- this map's too snmall for ne to
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tell. But yeah, we'd be alnpbst to Nyssa. Yeah, right

at the very end. At the -- very near the

Canyon- Payette County line is where we are.

Q

And do you have any under st andi ng of why

the sedinent is in the systemthat you -- or in the

canal that you tal ked about earlier?

A.
above it,
and t ake

Because they pick up all the water that is
whi ch is under Bl ack Canyon, they pick it up

it dowmn. And it recharges their system by

pi cki ng up the water that comes down from the upper

farns above it.

Q Sw tching over to M. Farris' questions

about the -- about the future uses of the |ots.
Have you made any witten devel opnent pl ans

at all?

A None.

Q Have you asked your brokers to do that?

A We have not.

Q I'mgoing to back up to earlier

You indicated that you were told by Neddy

that there was a buyer for those shares?

A
Q
A.

Far mer s'

Correct.
And do you know who Neddy is?
She's a secretary, | believe, for the

Co- op.
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Q And when you tal ked to her, did she tell
you that there was any reason you couldn't transfer
t hose shares to --

A No, none.

Q -- the new buyer?

Di d she encourage you or di scourage you?

A Yeah, she felt like it would be a wn-wn
si tuati on.

Q Do you have Exhibit 103? You have the
bottom of the first page where M. Farris was asking
you sone questions?

A Uh- huh, yep.

Q Ckay. | just want to read a part of a
sentence. It says, third line up fromthe bottom
"Farnmers' Co-operative Ditch Conpany protested these
appl i cati ons based according to | daho Code 67-6537 as
previously di scussed during the February 12th, 2020
meeting. "

Dd I read that right?

A You did read that right.

Q What do you renenber the di scussion being
about why the Ditch Conpany had protested these
appl i cati ons?

A They did not -- we were not in there when

they protested that. W were in the neeting. They
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di sm ssed us.

Q So what -- no. Wat |'masking for is, do
you renenber a discussion about -- while you were there
about why they protested the applications?

A Yeah, they talked about it a little bit,
so. ..

Q And did they reference a statute?

A They did not, | don't believe, so...

Q Ckay. Do you renenber anybody at the
nmeeting while you were there telling you that you coul d

not file these applications because of the byl aws?

A None.

Q They never said that to you?

A No.

Q And the mnutes don't nmention that?

A No. They said they would take it under

advi senent and naybe give us an opportunity to do these
28 W thout a pressurized system is what they said at
t hat neeti ng.

Q Ckay. And then on the next page at the
top, the paragraph at the top of the page, it indicates
that you, M. WIlke, and Ms. Richards left at 9:30.

Wio's Ms. Richards?

A Yeah.

Q Who' s that?
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That's Sharl a. She - -
Ch, okay.

Yeah. That's the sane.

o >» O >

Got it.
Sorry, Sharl a.
So you said that they told you at the tine
you left the neeting they would take it under
advi senent ?

A That's correct.

Q Ckay. Do you see the next paragraph where
it says "Adopt resolution” in italics?

A | do see that.

Q Ckay. And it indicates that in the m nutes
that they did adopt that resolution; correct?

A | do see that.

Q Ckay. Wien you were talking with them
while you were there before you left, did anybody,
M. Farris or any of the board nenbers, say to you that
they had a resol uti on prepared?

A No. No di scussion of that.

MR. BARKER  Ckay. That's all the questions |
have for redirect.

THE HEARING OFFICER M. Farris, do you have
anyt hi ng el se?

MR. FARRI S: Just a second. | don't think |I do,
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but just let nme verify sonething.
| don't have anythi ng nore.
THE HEARI NG OFFICER:  AlIl right, M. Froerer.
You' re excused.
THE W TNESS: Thank you.
MR. BARKER  Actually, you're not excused. You
still get to stay with ne.
UNI DENTI FI ED SPEAKER: Yes, he got that fast.
MR. BARKER Nice try.
One More Mle will call Alan MIIs.
THE HEARING OFFICER M. MIIls, 1'Il swear you

ALAN M LLS,
havi ng been called as a witness by the Applicant, was

duly sworn and testified as foll ows:

THE HEARI NG OFFI CER:  So do you solemly affirm
that the testinony you're about to give is the truth,
the whole truth, and nothing but the truth?

THE W TNESS: | do.

THE HEARI NG OFFI CER:  Very good. Have a seat.
111
Iy
Iy
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DI RECT EXAM NATI ON
BY MR BARKER
Q Thank you for being here, M. MIIs.

Wul d you identify yourself for the record
and explain to the Hearing Oficer a little bit about
what you do for a |living.

A My nane is Alan MIls. | ama broker for
MIls & Conpany Realty. |'ve been in the busi ness now
this is 50 years. M main line of work is |and-use
devel opnent, a |lot of ag sales also. | don't do hones,
lots, residential. | just do |l and-use i ssues and
agricul tural.

Q And you' ve been doing that for 50 years
now?

A l"min nmy 50th year. It will be 50 in
April.

Q So when did you first becone acquai nted
wth M. Froerer?

A | believe it was | ate 2018 or early 20109.

Q Ckay. And what's -- what's the first
communi cati ons you had with thenf

A They were referred to ne by Tina WI son
fromWstern Alliance, | believe. And she had them get
ahol d of ne because they were | ooking at this property

and wanted to know the potential that it had.
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Q Ckay. So what did you do when you first
met with Craig and Sharl a?

A We just | ooked at the plat, the old plat,
the orchard tracts, and | advised themthat that was
one of those developnents, simlar to others around
M ddl et on and Parma and spotted around the county, that
were divided back in the early 1900s. And so it had
certain entitlenents.

Q How di d you know that this |l and was -- or
how did you cone to learn that this | and was subject to
the orchard tract?

A Well, we | ooked at the old orchard pl at.
And then we | ooked at -- they showed ne al so the
adm ni strative decision that their director signed that
devel oped the 14 tracts or parcels fromthe seven lots
t hat exi sted under the orchard tract.

Q Ckay. So if you'd look at Exhibit 2 and

Exhi bit 3.

A Excuse ne. |I'm-- I'ma little hard of
heari ng.

Pur pl e?

Q Pur pl e book. Exhibit 2, Exhibit 3.

A What was t he nunber?

Q 2 and 3.

A Ckay.
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Q Ckay. First of all, is Exhibit 2 the
orchard tract?

A Yes.

Q And based on your experience, what -- you
said it carried certain entitlenents.

What is -- what did you nmean by that?

A They nmet the definition of original parcels
under our Canyon County zoni ng ordi nance, whi ch nmeant
they're each entitled to a one-tinme split
adm ni stratively.

Q Ckay. So what is involved in a one-tine
adm nistrative split?

A You have to do a Record of Survey. And the
prior owner did everything pretty much right. They
caused a record of survey to be done. And then you
have to provi de access for public access or roads or
private roads, one of the two.

And then you file it with the
adm nistrator. And they end up certifying, which is
what the next docunent is.

Q So the certification is what? That's

Exhi bit 3?
A 3, correct.
Q Ckay. So explain how that -- the

adm ni strative process works at the County to obtain
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this admnistrative split.

A You file a master application, sign it,
mark the box that says "Adm nistrative split." Take --
if you have it, you can take the deed history to show
that it preexisted Septenber 6th of '79. [If you don't,
they wll do it for you. Then you pay a fee and
provi de the record of survey, and then they devel op
this decision and record it.

Q So is there public hearings involved in
this?

A No.

THE HEARING OFFICER  If | can interrupt for
just a second.

Is M. MIIls testifying as an expert
W t ness?

MR. BARKER: He's testifying based upon his
experience with this particular parcel. W did not
nanme himas an expert.

THE HEARI NG OFFI CER  Ckay. Sone of the
testinony that he's giving is expert in nature and not
based on his -- his personal experience with --

MR BARKER  Okay.

THE HEARI NG OFFICER -- relative to this. So
I'lIl allow himas an expert wtness, if there's no

objection to -- to that.
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MR FARRIS: Well, I think that's not what he's
saying. He's saying he's going to give his personal
per specti ve and experience.

THE HEARING OFFICER:  All right. GCkay. GCo
ahead.

MR. BARKER:  Which, of course, neans that
M. Farris can't ask himopinions as an expert either.

Q So when this -- you | ooked at this
Exhi bit 3, what did you conclude needed to be done in
order to carry out the devel opnent plans that you
talked to M. Froerer about?

A Exhibit 3 certified to the fact that they
had been properly split and acknow edged by the County
and recorded. And so they stood as available lots to
be sol d.

The infrastructure was in, as far as
H ghway Di strict road, phones, power, utilities were
in.

Q So what kind of adm nistrative -- or what
ki nd of | and-use pl anni ng decisions did you need to
obtain fromthe County in order to carry out the
devel opnent plans that you had for the property?

A There was no --

MR, FARRI'S: (bjection.

THE W TNESS: Yeah.
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MR FARRIS: That calls for a | egal concl usion.

MR. BARKER No, it doesn't. It calls for what
was his plan to carry this out.

MR. FARRI'S: You asked what requirenents were
necessary.

THE HEARI NG OFFI CER  Can you rephrase the
question to see what he had to do --

MR. BARKER Certainly.

THE HEARI NG OFFI CER:  -- and what he di d?

Q (BY MR BARKER): Did you need to do any --
did you need to obtain any additional approvals from
Canyon County under the Land-Use Planning Act to do any
of the devel opnent that you had in mnd for this
property?

A Not for the 14 lots.

Q And why, in your understanding, is that?

A Because they all had been done. This
Exhi bit 3 was what was necessary to do that. And that
was conpl et e.

Q So did you explain that to M. Froerer?

A Yes, uh-huh.

Q And was that before or after the purchase
of the | and was nade?

A ' mnot exactly sure when they finalized

the sale, but | believe it was before. | think that
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was sonet hing they wanted to know prior to cl osing.

Q What el se did you do in order to help them
wth this devel opnent at the very begi nni ng?

A The very first thing | did was wanted to
know for sure that this was a County -- or a H ghway
District-accepted road. So went to the H ghway
District to see what the status was. And found that it
was accepted by the H ghway D strict.

And so they nmaintained it and it is in
their system | did find a |egal description flaw in
the deed to the Hi ghway District, which we corrected
and gave thema correction deed so it actually fit the
road, because it wasn't quite right.

Q And you nentioned that there were ot her
infrastructures already in place.

Can you expl ain what was al ready there.

A Yes. The power and the phones are all
underground and to the parcels, the 14 parcels.

Q All the way to each | ot?

A Correct.

Q Was there a -- an irrigation systemput in
pl ace?

A No.

Q So what el se needs to be done in terns of

getting these lots ready for sale?
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A They're ready today, other than this issue
of how the water is going to be handl ed.

Q What was the reason that -- or did you have
a discussion with the Froerers about putting in the

wells versus providing the irrigation systenf

A Yes, we did. And that's one reason they
decided to expend a little noney and drill the one well
on alot. It was to kind of check the aquifer, get the

flow static, how many gallons per mnute, et cetera.
See if it was feasible.

Q And was that sonething you recomrended
finding out?

A l"msure | was partially recommending it,
anyway. Matt and | -- | think all of us net and

deci ded that was a good thing to do.

Q And did you reach a conclusion after seeing
the well | ogs?

A Yes.

Q VWhat was that concl usi on?

A It foll owed exactly what the Water

Resources nmap --
MR FARRIS: Objection. Now we are talking --
obj ecti on.
You got to wait.

THE W TNESS: Par don?
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MR, FARRIS: W are tal king about expert

testinony. He's not a hydrol ogi st to determ ne what

well logs do or do not show.
MR. BARKER |'m not asking hi mwhat the well
| ogs show. | asked hi mwhat concl usion they reached

when they read it.

MR. FARRI S: Sane objection. He's offering a
concl usi on of opi ni on.

THE HEARI NG OFFI CER:  Can you refrane the
question to say "Wen you | ooked at the well |og what,
did you read off of it?"

MR BARKER: Well, | think that's what | said.

Q | said, "When you | ooked at the well | ogs,
what concl usion did you make about whet her or not you
were able to drill enough wells for this property?”

MR FARRI'S: Same objection. He's not a
hydr ol ogi st expert in the field to determ ne -- nmake
t hat concl usi on.

THE HEARI NG OFFI CER Not ed.

Q (BY MR BARKER): Go ahead.

A Do | answer?

Q Yes.

A We found that by screening the well it
still left 50-plus gallons per mnute, and it was

pl enty adequate for the purposes, you know, donestic
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and irrigation.

Q And you've been -- you're famliar with
using wells to provide water for donestic and
irrigation purposes?

A Yes, uh-huh.

Q So was there a discussion, once you | ooked
at the well | ogs, what -- whether or not noving ahead
wth the well log -- well process or using pressurized
irrigation systemon the |land was a better -- or which

alternative would be better?

A We did discuss it.

Q Ckay. And what was the pros and cons?

A The cons to using the existing water --

MR FARRIS: [|'Il object | guess. [I'IIl just
have a conti nui ng objection. He's not a hydrol ogi st
qualified to make these opi nions.

THE HEARI NG OFFI CER: Not ed.

But you can relay the conversations that

you had with them

MR FARRIS: [|I'mgoing to object to that as
hear say.

THE HEARI NG OFFI CER: Ckay. Hearsay is
adm ssi bl e.

MR- BARKER. No. This is the basis for

deci si on. This is what went into the decision to -- to
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choose to nove ahead with this application. And, you
know, |I'm not asking himto say what Craig said.

Q I ' m aski ng, what were the pros and cons in
novi ng ahead with this choice.

THE HEARI NG OFFI CER: Based on your direct
experience talking with them

THE WTNESS: [|I'msorry. | read lips a |lot.

THE HEARI NG OFFI CER Ckay. So what we're
tal ki ng about here is the difference between whet her
you're giving an expert opinion on what -- what the
facts say versus whether you're relating sonething that
you had direct -- a specific situation that you had
di rect know edge of.

And so | guess | would allow you to discuss
what your conversation was and what you recomrended to
Froerers.

THE W TNESS: Ckay.

THE HEARI NG OFFICER:  But | won't consider it as
an expert opinion in determning fact of -- of what's
goi ng on.

THE W TNESS: Ckay. Part of the issue fromthe
very begi nning was when we | ooked at the property wth
themit was the condition and quality of the water from
the irrigation conmpany. And they had a big settling
pond there. And they pointed to the fact that they had
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to settle the water before they could really use it.

Then sone of the benefits for using your
own water is the quality of the water. And you don't
have the pesticides, herbicides, and weeds and so forth
that cone with the canal water. That's a -- that's a
big issue in sone of our area. And it's just -- the
I ndependence of having the ability to irrigate all at
the sane tine, not have a rotation.

I f you | ook at problens through the 50
years that |I've seen with honeowner associ ati ons,
irrigation associations, |I'll give you an exanpl e of
Fox Meadows. Sonebody drills into the pipe to put a
posthole in the ground, shuts the whol e nei ghbor hood
down. Sonebody doesn't take care of the punp
correctly, you all have to pay for it.

It's just -- it's just as a consunmer of a
lot, if you give nme the chance and choi ce of being able
to have ny own i ndependent, clean versus having to
share one and naintain it, | wll always take that
I ndependent one.

Anot her thing that was m ssi ng when we
| ooked at the record of survey that was filed with this
Exhi bit 3, there were no easenents on any of the
parcels to be able to put an irrigation system | was

not aware of any irrigation plans until | got the nap
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here showi ng that there was a proposal maybe to do
t hat .

But the plat -- or the record of survey
provided no indication of any intent to put that.
There was no place for a punp on that map. And that's
what was recorded with the County. That's what applies
today. So if you look on that, there's no -- no nethod
of doing it without totally anendi ng that deci sion.

Q So you recommended, then -- or did you
reconmend one route or another to the Froerers?

A We recommended -- Matt and | and --
reconmmended that if we could get it done that the wells
woul d be far superior.

| also mght nention |I | ooked at the Water
Resources study, and it's a little bit inconclusive.
But that area up there is | ooked at very good, no
change or in sone areas even an increase in aquifer.

Q Did you thereafter, then, put the Froerers
in touch wth SPF?

A | did not. | believe ny -- Matt did.

Q Ckay. So were you involved at all in the
eval uation of the work that they were doi ng?

A. No, | wasn't.

Q Based upon your experience as a realtor in

this area, do you have a personal opinion about the --
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whet her or not there's a benefit to the econony by
havi ng thi s devel opnent take pl ace?

MR FARRIS: |1'mgoing to object. Again, he's
trying to characterize it as a personal opinion. But
to the extent it's any kind of an opinion, he's not
qualified to offer that.

MR, BARKER: [|'mjust asking as his -- in his
opinion -- in his experience, rather, as a person who's
been i nvol ved i n devel opnent of real estate and sal es
of real estate all over this area, if he has a view on
how t hat woul d benefit the econony.

Q Let ne rephrase the question

Soif the -- if the lots are sold, what
happens to the property val ues of those |ots?

A Wel |, nunber one, the assessor w || assess
that first acre at a very high price conpared to farm
ground. So it immediately raises the taxes.

And then the inprovenents get taxed
according to what inprovenents are nmade. And so the
taxes go up for sure.

Q What kind of work is necessary for
i mprovemrents on each of these 28 lots -- or sorry, 14
lots on the 28 acres? |s sonebody going to build a
house?

A Yes, they can build a house. W have CC&Rs
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in place wwth m ni nrum square footage, stick-built

honmes, doubl e-car garages. So the price point is going
to be up there in the pretty high range. It wll
definitely be above the nedian for Canyon County. So
it would be an asset for taxes.

Q And how do you get these houses built?

A You use subcontractors, contractors, and
enploy a |lot of people to -- you don't hire ne, let's
put it that way.

Q Were you involved at all in any of the
di scussions with the Ditch Conpany or the board about

thi s devel opnent ?

A No.
MR. BARKER: | don't have any further questions
for Al an.

THE HEARI NG OFFICER. M. Farris?
THE W TNESS: Mbrning. Barely.

CROSS- EXAM NATI ON
BY MR FARRI S:

Q Could you turn to Exhibit -- there's two
books up there. The one with the blue tabs. That one,
yes. | believe it's Exhibit -- I"'msorry -- 112.

A Ckay. | think I got it.

Q Do you recogni ze this docunent ?
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A It's a record of survey of the 14 tracts;
Is that correct?

Q Do you recognize it?

A Yes.

Q Yeah. So that's the split that happened in
2007.

Do you see the instrunent nunber at the top

ri ght-hand corner?

A No. | believe what that instrunent nunber

is is the record of survey instrunent nunber.

Q Yeah. But there's an instrunment nunber
t her e?

A Yeah.

Q Ckay. So the record of survey was
recorded?

A Yes.

Q Ckay. And this is the record of survey
that cane out of the -- you tal ked earlier about I
think it was Exhibit 3, the adm nistrative split that
happened i n 2007.

A This is the record of survey that went wth
that adm ni strator's decision, correct.

Q Yeah. And it resulted in an anendnment to
the prior plat, didn't it?

A. Not an anendnent, because this is not a
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subdivision. It's just an admnistrative split.

Q It results -- okay. A change, a change to
the prior plat, didn't it?

A Wll, we don't call the prior one a plat
because it doesn't neet the definition of subdivision.
It's a change to the record of survey.

Q In the early 1900s this ground was pl atted,
was it not?

A | believe that it was in the orchard
tracts, yeah

Q And then this is the resulting change to
that plat?

A No, it's not an anendnent to a plat.
That's under the subdivision ordinance. This is just a
sinple administrative split under the zoning ordi nance.

Q Ckay. Maybe --

A Two different things entirely.

Q Yeah. So do you view this as a change to
the plat?
A It's a -- it's an admnistrative split of

old tracts, yes.

An anendnent to the plat would go back and
amend that whole plat. This is just sinply taking the
al | onance under the zoning ordinance to a split one

time of those original tracts.
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Q Right. It was a change to the plat?
MR. BARKER (bjection. (Objection.
Q (BY MR FARRIS): And naybe we --
A The | anguage we use doesn't fit that.
MR BARKER: Wait, wait, wait.
I'mgoing to object. He's already asked
this question. He doesn't |ike the answer.
Move on.
He's asked it three tines. It's not an
amendnent to the plat.
THE HEARI NG OFFICER:  And | do think we
shoul d --
MR FARRIS: | haven't said "anendnent" once.
THE HEARI NG OFFI CER: Wi t.
MR FARRIS: | said it's a change.
THE HEARI NG OFFICER | think we should nove on
because you're asking himfor --
MR FARRI'S: A cunul ati ve.
THE HEARI NG OFFI CER  -- an under st andi ng of
County zoning law, which I think falls under expert
wtness territory, not under his |lay wtness.
MR FARRIS: Ckay. But he was al so asked
earlier on what his understandi ng of what needed to be
done under the County -- County requirenents.

MR. BARKER: And you're asking himwhat the
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adm ni strative acts were, which you told me | couldn't
ask because it was an expert opinion, so | didn't. So

you' re not asking himwhat his opinion is. You re just

saying -- you're asking himto say what the change in
the -- whether there's a change in --
MR FARRIS: |'masking himwhat his

understanding is of the County ordi nances and the
requi rements that were needed.

MR BARKER: So how is that different than your
obj ecti on?

MR FARRI'S: You went through what you
t hought -- what he testified to as what he thought they
needed to do; right? And that's what |I'mfoll ow ng up
on.

MR, BARKER  Well, this is not what he needed to
do. You're asking himwhat the effect was of sonething
t hat happened in the past.

MR, FARRI'S: Correct.

MR. BARKER: Wich you told ne -- which you
objected to and said | couldn't ask himbecause it was
expert opinion.

THE HEARI NG OFFI CER° W shoul d nove on.

Q (BY MR FARRIS): As part of this process,
this admnistrative split, whatever we want to call it,

was the owner at the tinme required to submt an
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irrigation plan?

A No.

Q Under the County ordi nances to do this,
there's no irrigation plan required?

A No. That falls conpletely under the
subdi vi si on ordinance. This falls conpletely under the
zoni ng ordi nance.

Q And as you assisted the Froerers in
determ ni ng what they could or could not do with the
property, did you look at the title report for the
property?

A No.

Q You did not?

A No. | was not involved in the sale at all,
ei ther end, buyer or seller, other than them asking ne
questions about it. But they had realtors on each side
of it. | wasn't one of them

Q Do you think it would be inportant to know
if there was a honmeowners' associ ati on established for
t he property?

A It wouldn't have been terribly inportant to
me, because it was an entirety of a property, so it
coul d be anended or repealed, sol'd -- if I'd have
| ooked at what you put up on the screen earlier, |

woul d have said, "You don't have to |live with those.
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They can be repeal ed and repl aced. "

Q Assum ng you could do so?
A Yeah.
Q So we | ooked at earlier that there were

CC&Rs that provided for an irrigation plan; right?

A Those early ones did, yes.

Q Ri ght. And assum ng you coul d anend
t hose --

A | just | earned that today.

Q Yeah. Yeah, you just learned it today.

A Yeah.

Q You didn't do an investigation to determ ne
if there was an HOA or an irrigation plan back in 2007,
did you?

A Yeah.

Q Ckay. Now, | think you are saying your --
your experience and your famliarity with the wells and
the pros and cons of this that all things being equal,

I ndependence is great; is that what you sai d?

A Coul d you tell ne that again?

Q Well, you were tal ki ng about your
experi ence and that you would al ways take i ndependence.

A Uh- huh.

Q | wote that down.

|s that true?
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A We prefer independence on -- whenever we
can, Yyes.
Q Are you involved in different devel opnents

t hroughout the Treasure Valley?
A Yes.

| n Boi se?

No.

Meri di an?

No.

Star?

> O >» O > O

No. Canyon County.

Q So "t hroughout the Treasure Vall ey" neans
Canyon County?

A Wll, it is part of the Valley, yes.

Q And in those cases you'd always prefer to
be i ndependent and have your own well or source of
wat er ?

A Not always. Every -- every case i s unique
and i ndi vi dual .

Q And isn't it true that in nost, if not all,
cases that you continue to use the existing surface
water that's available for the property?

A Most tines, yes.

Q Do you have an exanpl e where you haven't?

A. Yes. Cascade Hill s. There -- | don't
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remenber the nanme on Hartley Road. There's two there
around M ddl eton that vacated the water, turned it back
to Black Canyon Irrigation because they didn't need it
for --

Q Bl ack Canyon Irrigation District allowed
themto exclude?

A Yeah.

Q That's interesting.

>

Because they had | and avail abl e t hat

farmers needed the water better than they did.

Q Woul d you turn to Exhibit 115.

A Ckay.

Q Are you famliar with this docunent?

A Very.

Q And how are you famliar with it?

A | was involved in developing this Linfield
Estates, which is appurtenant to the owner of -- in

M ddl et on ar ea.

Q And what did you initially propose for
Linfiel d Estates?

A Initially proposed, | believe, just
transferring the water if there was sonebody who could
use the water and using shallow alternate openings for
filing for water right for those.

Q Didn't you propose to drill 13 new
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irrigation wells?

A Yes, that -- that cane out of it when we
went to apply for a supplenental water right for those
wells. Yeah.

Q You didn't initially apply for a
suppl enental water right, did you?

A | don't recall, actually.

Q In the end you agreed to have a
suppl enental water right for those wells, didn't you?

A Yes, uh-huh.

Q And you agreed to -- |ooking at Exhibit 15
[sic], and turning to the second page, you agreed to
t hose conditions that are listed in A, B, and C?

A Yes.

Q And in that situation -- where was that
devel opnent | ocated? Was it Canyon County?

A Canyon County.

Q Downstream of Star Bridge?

A Downstream of Star Bri dge.

Q And you agreed to these conditions that
required the primary surface water to conti nue to be
delivered to the property?

A Yes.

MR FARRIS: |'d nove for the adm ssion of
Exhi bit 115.
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MR. BARKER: |'m going to object on rel evance
grounds. He hasn't established that the M ddl et on
Irrigation District and the Farners' Co-op have simlar
requi rements, hasn't established whether or not this
was a new | and-use act conpared to one where, as in
this one, where there is no | and-use application
pending. And there's just a |l ack of foundation for
this to be relevant to this particul ar case.

THE HEARI NG OFFICER  Noted. |'ve already taken
official notice of the records of the Departnent. This
is part of the records of the Departnment, so we'll --
we'll accept it as an exhibit.

MR. BARKER  Ckay.

(Exhibit 115 admitted.)

Q (BY MR FARRIS): Isn't the reason that
you' d prefer independence is because then as a
devel oper you don't have to construct a pressurized
irrigation systenf

A Absol utely not.

Q The cost has nothing to do wth it?

A No.

Q Not hi ng?

A Not hi ng.

Q Ckay.

A We woul d be glad to actually incorporate
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that into the sale, if it nade any difference. | get
that question a lot. |It's not a function of cost.
Q So as |lots are devel oped, that increases

t he tax base?
A Yes.
Q So you're pronoting devel opnent of lots in

the Vall ey?

A Am | ?
Q Yeah.
A | don't pronpote them | have people cone

to me and ask for nmy help in getting them But | don't
personally own any that | devel op.

Q When the Froerers cane to you, did you
understand that they were a sharehol der of Farners
Co- operative D tch Conpany?

A Not on the first contacts.

Q Whien did you learn that they were a
shar ehol der of Farmers' Co-operative D tch Conmpany?

A Wll, I'"'m72 going on 73. | can't -- |
can't tell you. It was sonetine in between the first
nmeeti ng and when we deci ded to engage i n enpl oynment.

Q And at sone point, though, you | earned that
Farners' Co-operative Ditch Conpany -- or that they
were a sharehol der of Farners' Co-operative Ditch

Conpany?
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A Yes.

Q Entitled to receive surface water for the
property?

A Yes.

Q Did you go view the property?

A Yes.

Q Was it being irrigated at the tine?

A Yes.

Q Did you understand where that water was

com ng fronf

A | knew that it was conming to a settling
pond. | didn't know where the headgates were and the
other details, but I knew it cane to that pond.

Q But did you understand it to be from
Farnmers' Co-operative D tch Conpany?

A Par don?

Q Did you understand it to be the Dtch

Conpany's deliveries to the --

A Yes.

Q -- ground?

A Uh- huh.

MR. FARRI S: Yeah.

That's all | have.
THE HEARI NG OFFI CER: M . Barker?
i
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REDI RECT EXAM NATI ON
BY MR BARKER

Q Woul d you | ook at Exhibit 3 in the purple
book.

A I think I have it, yes.

Q Ckay. And that's the admnistrative split
that M. Farris was asking you about?

A Correct.

Q Woul d you | ook at that docunent and tell ne
if you see anything in there fromthe County requiring
the use of surface water on any of these lots as a
result of the split?

A No, I'"'mvery famliar with these, and |'ve

never seen one.

Q And is there one on this one?
A No.
Q You nade the comment in response to sone

questions from M. Farris about the honeowners'
associ ati on coul d be anended or repeal ed.
What did you nean by that?

A Well, in nmy experience, all CC&Rs have a
provision. | have not seen any that don't have a
provi sion for anending or repealing those CC&Rs.

Q Have you seen the old CC&Rs for this?

A Just briefly, yes.
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Q Do you know if they had a sim/lar provision
in thenf

A | actually took the word of two other
people that | ooked at it and said they did. | did not

personally |l ook at it.

Q Ckay. On the Exhibit 115, the DRK
application for the Linfield Estates --

A 115 in blue?

Q Yes. The one that Bryce was tal king to you
about that you were involved in, Linfield Estates.

A Ckay.

Q Ckay. You don't need to | ook at the
exhibit. | just want -- with that transaction, was it
your under st andi ng whet her or not you were applying for
a | and-use change under the Land-Use Pl anni ng Act?

A Yes, we had to go through a rezone, which
was a | and-use change.

Q Ckay. And is that the sane thing that's
happeni ng here with the Froerers' property?

A No.

Q No, it's --

A No.
Q Ckay.
A This property stays agricultural. There's

no zoni ng change and no change of use under the
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statutes, as | read them
Q Ckay. You, in response to M. Farris
questions, said cost is not an issue because you would

incorporate it into the sale.

VWhat -- explain that a little bit further
A If -- 1f it was actually nore expensive to
drill the well and provide it that way with the

I ndependence, we would be fine wth doing that. W did
that on DRK. W put a lot of noney into that system
probably nmore than if we would have put one sinple punp
and a pressurized system So that one wasn't a cost
issue. This one isn't a cost issue.

It's what the end product is. |If you ask
yourself as a consuner do | want to share everything

and be on a rotation or do | want to be independent,

you' || usually get independent every tine.
Q But if you put a pressurized irrigation
systemin or a well in, it increases -- either -- both

of themincrease the cost of the sale; right?
A Yes, there will be an increased cost --

Q Got to capture those --

A -- either way.
MR- BARKER Al right. That's all | have.
Thank you.

THE HEARI NG OFFI CER:  Ckay.
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MR. FARRI S: Yeah.

RECROSS- EXAM NATI ON
BY MR FARRI S:

Q Wien you put in the well, you heard
M. Froerer, that's not a cost that's incurred by One
More Mle, that's incurred by the | ot owner when they
buy the property; correct?

A That's correct. And it happens that it's
going to be on every one of these |ots, whether there's
a delivery systemin addition to Farnmers' Co-op or not.
Same cost.

Q Right. But if there was a delivery system
it would be -- that cost would be borne by One Mre
M1 e?

A Yes.

Q And that's typical whenever there's a
devel opnent that they put in pressure irrigation system
or sone sort of a system they build the system and
then that cost is then passed on?

A And the consuner always is the one that
pays for it. It goes into the |ot costs. Your hard
costs go in, and it just adds to that.

So ultimately the Froerers woul d advance

that noney for that system but it would be the
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consuner pays it either way. You never stick the
Eddy's bread man with a price increase.

Q | get it. Eventually the cost is passed on
to the | ot owner?

A Yes. Yeah.

Q But initially that cost is an up-front cost
that has to be paid by the developer if they put in an
irrigation systenf

A Yes, you're correct, uh-huh.

Q And by not doing that, you avoid that
up-front cost, and it's just paid for when and after
the | ot owner buys the property?

A That's correct. But that's not the
notivation here. |It's -- but you're correct in the
dol | ars and cents.

Q And t he i ndependence of a | ot owner
appl ying that to any new devel opnent in the Valley, you
shoul d have wells on every lot --

A No.

Q -- instead of any kind of a pressure
irrigation systen?

A No. |If you had, for instance, 5, 6, 7-acre
lots here, even 3 and 4 and 5 on up, it becones a
dimnishing return. |If you have that surface water,

the larger your land is, the better.
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For instance, we're doing sone in Bl ack
Canyon that when we get down to an acre and a tenth,
acre, we're just letting the farners have -- transfer
t hat over where they're short and letting themuse it
for a beneficial use, because by the tine you put a
honme, a shop, a driveway and the other anenities, we' ve
done |l ots of research on it, you don't have nuch |eft
to irrigate.

In this case you're really only going to be
about an acre nore, because you have your half acre
with your well for domestic. By the tine you put all
the i nprovenents on, you're only really going to be
talking an acre to irrigate with this.

Q It would cone from in this case, 14
separate wells in the 28-acre proximty?

A There would be 14 wells in that 20 acres,
yes.

Q All irrigating?

A Yeah.

MR, FARRI'S: No further questions.

MR. BARKER  Not hing further.

THE HEARI NG OFFI CER:  Ckay. M. MIls --

THE W TNESS: Thank you.

THE HEARI NG OFFI CER.  -- you're excused.

And it is noon. So | think we were going
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to break for |unch.
Do we need an hour for |unch?

MR. BARKER: Yeah, let's do it.

THE HEARI NG OFFI CER:  Ckay. All right. Wll,
we'l |l be back here at 1:00.

(Lunch recess.)

THE HEARI NG OFFICER  The tine is five m nutes
after 1:00, and | think everybody's back fromlunch, so
we are now back on the record.

And so | was goi ng through nmy notes over
| unch, | noticed that, | think, M. Barker had
M. Froerer point to his property |ocation on
Exhibit 14, but | don't know whether that was entered
into the record.

So I guess I'll ask, do you offer that
exhibit into the record, M. Barker?

MR, BARKER | do.

MR. FARRI'S: No objection.

THE HEARI NG OFFICER M. Farris, no objection.

All right. Entered and accept ed.
(Exhibit 14 marked.)

THE HEARI NG OFFI CER  So, M. Barker, | believe
it's still you to call any additional w tnesses you may
have.

MR BARKER |I'mgoing to call Matt WI ke.
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THE HEARI NG OFFI CER  Matt W/ ke.

MATT W LKE,
havi ng been called as a witness by the Applicant, was

duly sworn and testified as foll ows:

THE HEARI NG OFFICER M. W/ ke, do you solemly
affirmthat the testinony you' re about to give is the
truth, the whole truth, and nothing but the truth?

THE W TNESS: | do.

THE HEARI NG OFFICER: Al right. Thank you.

Have a seat.

DI RECT EXAM NATI ON
BY MR BARKER

Q M. WIlke, would you identify yourself and
i ntroduce yourself to the Hearing Oficer, please.

A Yes. |I'm-- ny nane is Matt Wlke. I'ma
real estate agent and a listing agent for One Mre
Mle, LLC. And | have ny license hung under MIlls &
Conmpany in M ddl et on, |daho.

Q How | ong have you been engaged in that
pr of essi on?

A Since fall of 2018.

Q What did you do before that?
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A Far ned.

Q VWher e?

A Canyon County; Owyhee County; and Ml heur,
Oregon -- or Ml heur County, Oregon.

Q Did you have sonme role in putting together
the plans for devel opnent of these 28 acres?

A No. That was done before | cane into the
pi cture.

Q l'msorry. Wth the Froerers, the plans
for putting the property on the market?

A Oh, yes. Yes.

Q Ckay.

A | listed it for sale.

Q l''msorry?

A Yeah, | was the listing agent. | amthe

listing agent for the --

Q Ckay. So is the property listed right now?
A Yes, it is, portions of it.

Q What portions are |isted?

A It would be the -- there's eight parcels

south of River Bluff Road. And at the end of Sunset
Vi ew Road, there's four at the end of that cul-de-sac.

Q And when did you put those properties on
t he mar ket ?

A It was July of ' 109.
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Q Ckay.
A Started to.
Q Is -- is there a plan for listing the rest

of the parcel s?

A Yes, when -- when it's convenient to get

the trees out of the way and stuff. W have sone work

that needs to be done to finish those for sale.

Q Is there any additional County approval s

that are necessary to put those -- the rest of those

parcels up for sale?

A No.

Q When did you first become engaged with the

Froerers?

A It woul d have been probably in the wnter

of ' 19.
Q Wnter of '18/'19 or --

A '19. O maybe -- | nmean woul d have been

the spring, you know, the end of the '18/'19 w nter,

sonewhere around there I m ght have net them about

when Alan did, M. MIIs.

Q Ckay. And what was your -- what was your

role? Wat did you do once you first got introduced to

themwi th respect to this property?

A | started doing due diligence on ny end,

researching the property and records of survey,

wat er ,
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just the area. Went to a H ghway District neeting in
regards to the public road right-of-way and the

devel opnent regarding R ver Bluff Drive -- Road and
Sunset Vi ew Road.

Q So on the records of survey, | think we've
| ooked at that as -- is that Exhibit 1? Sorry. Oh,
no. Excuse ne.

Apol ogies, M. Hearing Oficer. Gve ne a
second.

Exhibit 112 in the blue tabs.

Do you have that in front of you?

A 112. Let's try this out. There it is.
Ckay.

Q Is that the record of survey that you were
referring to?

A Yes, it is.

Q Ckay. And what did you | earn that was
i mportant for the devel opnent of this property from
that record of survey?

A That it had coincided with the
adm ni strative decision in 2007 and checked out with
the way they adm nistratively split the parcels.

Q And you nentioned working with the H ghway
Depart nent .

Are there parts of this land on the record
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of survey that's under the jurisdiction of the H ghway
Depart nent now?

A Yes, it is. Basically, all the road on the
survey conming into the devel opnent is public road to
the first cul-de-sac on the east and as well as the
road continuing past all 14 parcels to the end of the
record of survey at that -- they have a cul -de-sac at
the end right there. That's all paved and public road
up to this point.

Q Wiat's the H ghway D strict?

A | can't renenber. | don't know if

that's -- | can't renenber the nanme of them out there.
Q So but went to their neetings to --
A Yeah.

Q What was the purpose of going to their
nmeet i ngs?

A Verify that they had public right-of-way
out there and that they were naintaining the road. It
was Parma -- | think it's Parma H ghway D strict. |
can't renenber.

Q And there was a nention earlier today about
addi ti onal cul -de-sacs that are gravel ed.

Can you tal k about what the plans are for
t hose.

A Currently we have three nore future
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cul -de-sacs, that those wll be private road. Those
aren't public.

Q Those are shown in the dotted |ines?

A Yeah, those are in the dotted lines. Those
are the three cul -de-sacs that are going to be -- have
a -- the lot owners will have a road user's agreenent
bet ween each -- each of them and be nmi ntai ned by the
four parcels on the cul-de-sac on the south of R ver
Bluff, as well as the four -- six on the north.

So each parcel has a road user's agreenent
on those three cul -de-sacs that are shown on the record
of survey.

Q And how woul d that -- excuse ne. How would
that road user's agreenent be established? Wat's your
plan for that?

A Wll, it will be between nme and the -- the
selling agent to set that up between the sellers and
the buyers. Basically, the buyer of the lot wll know
that there's going to be a road user's agreenment set up
and that future buyers, whoever buys the first | ot,

w |l have to have an agreenent between the next three.
So everybody knows that there will be an agreenent

bet ween those four owners to naintain the road in the
future, if it needs pavenent work or any type of

mai nt enance.

000126




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N Rk O

Hearing - June 15, 2020 126

Q And is the pavenent planned for that
sonet hing that the | andowners are going to do or --

A I ncluded in the price of the lots currently
is the sellers are going to pave those cul -de-sacs.

Q s there anything on Exhibit 112 that woul d
indicate to you that there are -- were any easenents
established for irrigation delivery systenf

A No, there are not.

Q And so it's a docunent that was recorded
with the County?

A That's correct. On Novenber 21st of | ooks
i ke 2009. 2007. Sorry.

Q So the -- do you -- | don't know if you
were -- well, | don't know if you were here for the
testinony or not, but are you aware that |ast year a
portion of the property was irrigated by the Froerers?

A Yes, that is correct.

Q And do you know how that irrigation took
pl ace?

A That was a drip irrigation system It
requi red the use of a punp and lines that woul d | ay
flat when they weren't in use, so like a rubber
firehose-type irrigation |ine.

Q So did you have any -- did you hear any

concerns expressed by that by the H ghway D strict?
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A Yes, | did. | did have a call fromthe
H ghway District. And they were -- they wanted to get
ahol d of the owner of the property, because they said
there was an irrigation line across Sunset Road --
Sunset View Road, which is the first cul-de-sac on the
east .

There was an irrigation line. |In order to
irrigate those lots, the sellers -- the owners have
to -- had to run a line across a public road, otherw se
t hey woul d have had -- it would have been a hard
situation to run that line all the way around the
cul-de-sac. So it was easier to go right across the
r oad.
Il nmean it was a flexible line, so when they

weren't using it you could drive across it.

Q So - -

A But the H ghway Departnent did not want an
irrigation |line across a public right-of-way.

Q When was the first tinme you approached
anyone with the Dtch Conpany, Farners' Co-op, about

t he water use on the property?

A | believe it would have been in February.
Q o ?
A O '20. I'mnot sure w thout | ooking at

all ny e-mails.
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Q SO just to put you in context, we h
application filed in January.

A Ckay. Well, it would have been act
before that, then. It would have been in the f
19 or -- if not before, nmaybe in the sumrer.
tal king to Neddy verbally about if they had wat
shar es.

Q Ckay. And who's Neddy?

A She's the secretary and treasurer o
Farnmers' Co-operative D tch Conpany.

Q And you had di scussions with her in
context of this water right?

A Yes. And she said -- she verified
have water avail able for that property. But w
my -- | don't recall the exact date.

Q So she said -- what do you nean whe
said they said they had water avail able for thi
property?

A There's water rights through water
The -- the One More Mle, LLC, has water shares
avai l abl e that they can use on this property to
irrigate the property.

Q And did you talk to her at all abou
transferring those shares off of the property?

A. Yes, | did. | do recall an e-muil

ad an

ual Iy

al |l of

Just

er

f

t he

t hey did

t hout

n she

S

shar es.

t

wth her
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in regards to that matter. And | think that m ght have

been in January or February of --

Q
A

Q

Ckay. Wuld you | ook at Exhibit 11.
Ckay.

| want you to turn back to the page that's

marked at the bottomas 5 of 6 of Exhibit 11.

A
Q

Ckay.

Is what's illustrated on -- what's depicted

on page 5 of Exhibit 117

> O >» O >

Q
descri be as

A
Q

Page 5 is in regards to ny e-nail to Neddy.
So just what is it? Are they e-mails?
Yeah, these are e-nmuils.

Bet ween you and who?

Neddy Davi s.

Ckay. And is that the sane person that you
t he secretary/treasurer of Farners' Co-op?
Yes, that is correct.

So before you had these e-mails wth her,

did you have conversations with her?

A

exchange of

Yeah, | had multiple conversations wth

Ckay. And is that --
-- in regards to the property.
Ckay. |Is that before these -- this

e-mails in Decenber?
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A Yes, correct.

Q Ckay. So tell ne about the first -- the
conversations you had leading up to this -- to these
e-mail s.

A They were just in regards to the water that
was on the property and if -- whether it was

appurtenant to the land or not. And she said that
there were shares in Farnmers' Co-operative, that they
aren't -- they don't run with the land. They're
separ at e.

Some districts that | work under with | and,
the -- the shares run with the land. And when you sell
the land, the shares go wth the | and.

Wth this property it's an interesting
district. | found out that the shares were held by the
One More Mle, LLC, and can be transferred anywhere

within the District, so...

Q s that --

A She --

Q -- sonething Neddy told you you could do?

A Yeah, it is.

Q So | ook at the exchange on Decenber 20th on
page 5.

A Ckay.

Q So what are you asking Neddy to do on
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behal f of One More M Il e here?

A I was asking her if | could get a letter
stating that surface water would no | onger be applied
to the 14 parcels of devel opment ground for One More
M1 e.

Q And what did she tell you in response?

A She responded that they -- that One More
Ml e holds the water shares for this parcel, and that |
should get a letter fromhim "as we,"” nmeaning the
Farnmers' Co-operative D tch Conpany, "have no control
as to where he irrigates in our District."

MR. BARKER  Your Honor, | nove the adm ssion of
Exhi bit 11.

THE HEARI NG OFFI CER M. Farris?

MR. FARRI'S: No objection.

THE HEARI NG OFFI CER:  Ckay. Exhi bit 11's
of fered and entered.

(Exhibit 11 admitted.)

Q (BY MR. BARKER): So what did you
understand that |ast sentence to be in her e-mail, "we
have no control as to where he irrigates in our
District" to nean?

A It meant that because he be owned the water
shares he could nove them wherever he had the ability

toirrigate wiwthin the District --
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Q Ckay.

A -- or transfer themto another owner, sell
t hemto anot her owner.

Q Ckay. Did you have any conversations with
Neddy about whether or not there was a buyer avail abl e?

A Yes, | did.

Q Ckay. Wien was that?

A Sonmewhere around the sane tinme frane,
because I know One Mobre M1l e had the option of possibly
buyi ng some land within the District that they could
use the water on. And if not, | wanted to know i f
maybe there was a potential buyer that would be able to
purchase the shares so we could keep themin use within
the District.

And she said, "Yeah, actually, there is
sonebody that's |l ooking for" -- | think it was |ike 60
shares. And al though the 14 we have woul dn't be
enough, he would be happy to purchase those if the
opportunity came about.

Q Did they tell you -- did she tell you
anything at all about who that person was?

A No. | didn't learn who that was until ny
nmeeting at the Farnmers' Co-operative in March.

Q Did Neddy indicate to you whet her or not

t he Co-op woul d have any probl em delivering the water
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to this purchaser, potential purchaser?

A No. She didn't indicate that at all.

Q Did she say it was possi bl e?

A Yes.

Q So did you have conversations with any of

t he board nmenbers of Farnmers' Co-op?

A No, | didn't.

Q O wth their attorney?

A No, | didn't.

Q So just for a date the water rights were --
applications were filed the 1st of -- 2nd of January.

So when was the first tine that you heard
that the Farners' Co-op had concerns about this
appl i cati on?

A It was during the protest period of our
application tine frane. So the applications were
advertised in the paper, | guess, at sone point. And
that's when | heard from Lori Gaves that there was a
pr ot est .

And she said that it -- the only protest
that we had had was fromthe attorney for Farners'
Co- operati ve.

Q Do you renenber about when that was?

A It seens |i ke maybe February of 2020,

soneti me February.
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Q So what did you do when you got that
i nformati on about the protest?

A W -- | called Neddy, and we were -- |
wanted to discuss it with her and naybe the board or
whoever the powers that be would be. And she said that
they had -- actually had a board neeting com ng up,
their annual board neeting for the Farmers'
Co-operative, and that that would be a good opportunity
torun it in front of the board and get a resol ution.
Sonet hi ng we could work out with the board, just get a
| i ne of communi cati on open so we could see what our
opti ons were.

Q So were you -- did she say anything further
at that tinme about the reasons for the protest?

A No. She said that Farmers' Co-operative,
they weren't -- it wasn't the Farmers' Co-operative.

It was the attorney for the Farners' Co-operative that
wanted to nake sure it was wwthin the District's best
interest to transfer shares or sonething |ike that.

Q Did you eventually attend a neeting of the
boar d?

A Yes, | did. Wen | net with the board, I
was wth Craig and Sharla, Craig Froerer and Sharl a
Ri chardson -- Richards.

Q And that is the March neeting that we've
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been di scussing --
A Yep.
Q -- earlier?
Ckay. Now | ook at Exhibit 103.
Do you have that in front of you?
A Yep. Ready to go.
Q That's been admtted as a record of the
board neeting of March 11th, 2020.
Did you ever get copies of this -- of these
m nut es?
A Yes, | have seen them before.
Q Ckay. And your discussion with the board

iIs summari zed at the bottom of page 1 and the top of

page 2 --
A Ckay.
Q -- right?
A Yep.

Q So what do you renenber about the topic?
What was di scussed between you and Craig and Sharla and
the board on -- and just wal k me through what happened
at that neeting.

A W were just -- we went to the neeting,
just kind of wanting to find out what we could -- what
kind of resolution there may be available to us. O we

want ed to understand why there was a protest in the
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first place, because we thought that we had approval
from Farners' Co-operative. And we were really
surprised to find out that it was Farners'
Co-operative's attorney that filed the protest.

Q But what happened -- what was the
di scussion? W0 said what at this neeting?

A They were -- they opened the neeting with
they wanted to -- they opened the neeting with the
board in regards to One More Ml e wanting to transfer
wat er shares off.

And at the neeting they were under the
i npression that we were going to transfer all 64 shares
off of the land and that -- we inforned themthat we

only intended to transfer off 28 shares for the 14

parcel s.
Q 14 shares?
A Uh- huh.
Q 14 shares or 28 shares?
A 14.
Q Ckay.

A 14 shares is the 28 acres. And one of the
board nenbers had responded that that cleared it up for
them that they were under the inpression we were
trying to transfer 64 shares, which would have been the

entire property's water right. But we only are
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devel opi ng -- working on the devel opnent portion that
has the 14 parcels.

Q Do you renenber tal king about devel opi ng
the rest of the property?

A | may have been asked a questi on about were
they -- they said are we planning on doing that in the
future, and | said that it has the potential to do
that. That plan definitely has potential and that
woul d be a good opti on.

But | don't regard -- | don't really recal
exactly if | said 40 or 50 nore 2-plus acre lots with
wells, but it's possible. | feel the |land has the
potential for that.

Q Do you renmenber getting an expl anati on of
the reason for the protest fromthe board?

A No.

Q O fromM. Farris?

A No, never received an expl anati on of why
there was a protest. That's one of the reasons we went
to the board neeting, is we were trying to find out why
there was a protest in the first place.

Q So when you were at the board neeting, was
there -- | ook down on the second page of Exhibit 103.

You got that?

A Uh- huh.
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Q See t he paragraph above right below the --
or the first full paragraph that says " Adopt

resol ution"?

A Yeah, | see it.

Q Were you nade aware at this neeting that
the board had -- was considering a resol ution?

A No. | never heard that at the neeting.

Q Did they share any --

A Didn't cone up.

Q -- resolution with you before the neeting?

A No, they didn't.

Q Did they explain to you what they were
trying to acconplish with the resol ution?

A No.

Q So when you left the neeting, how -- what
was your inpression of how things stood between One
More Ml e and the board?

A | felt like we had a really good neeting
and there was a better understandi ng between us and the
board nenbers that they were going to | ook at maybe
allowi ng us to have water shares transferred to a new
owner just on those 28 acres worth of |and that we
applied to do so on, because it -- there was sone
clarification at the neeting in regards to the anount

of water that we were actually transferring. And it
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wasn't the full 64 shares. It was only 14.

And so we -- when | left, | felt pretty
optimstic that we could work sonething out with the
Farners' Co-operative and they would approve that and
we could pull the protest and nove forward with our

approval wth the water, with | daho Departnent of Water

Resour ces.
Q So you're the listing agent now for these
| ot s?
A Yes, that's correct. | have eight of these

lots listed for sale right now And one of themis
currently pendi ng.

Q What's the demand -- what's your perception
of the demand for the housing in this area?

A ' mgetting probably two calls a day on
average, one to two, for purchase on these lots. And
it's really increased, interestingly enough, since this
COVI D and everything hit I"mgetting even nore calls.

It feels |ike we have sonme pent-up buyer demand and...

Q Have you cl osed any sal es yet?

A No. |I1've had -- | have one pendi ng, and
it's been pending. One of our conditions of the sale
is finalizing our water agreenent for the |and, whether
or not we can get approval to irrigate out of the well.

And once that condition is verified and
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clarified, we can set a closing date beyond.
Q When you -- the way the devel opnent is

pl anned, each of these 14 lots require a donestic well?

A Yes, that's correct.

Q There's no connection to a city --

A No.

Q -- or Suez kind of municipal water supply?

A No, there is not. Each lot is sold as
proposed well and proposed septic, with the exception
being on our ot No. 2. On | guess Exhibit 113 shows
aerial picture of the lots. Lot No. 2, we did drill a
wel |l 155 feet deep to check the waters and what was in

the ground there in that area.

And we -- that was our investigatory well
to see if we had enough water to irrigate out of. But
that one is for sale with the -- including the well.

So that's the only one we have with a well on it right
NOw.

Q Is the -- is the plan that you woul d have
to put in two wells, one donestic well and one
irrigation well, if this application is approved?

A No. No. Wth that well we discovered that
we had 50-plus gallons a mnute with a screen. W thout
the screen | think the driller was hitting 80.

Q So ny question is, though, if -- for each
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| ot, are you going to have to have two wells, one
for -- one for domestic and one for irrigation? O can
you use the sane well ?

A No, the well can supply enough water to
irrigate and be used as donestic.

Q Ckay.

A 50-plus gallons a mnute rate.

Q And that is the plan that you have for the
devel opnent, is to use a single well for both purposes?

A Yes. And the application for the water
right was over the top of domestic or added to the
donestic. | don't know what the correct term nology is
at the |Idaho Departnment of Water Resources, but it --
we have a half acre, we can irrigate with donestic.

But we need an additional nmnaybe acre and a hal f.

The lots vary a little bit in size. But
that well just needs to produce water for an acre and a
hal f about ei ght nonths out of the year.

Q So do you have to drill the well bigger in
order to supply irrigation water, or no?

A No, this is just a 6-inch standard
domestic-size irrigation well that we had drilled out
there. And at that flow rate we should have plenty of
water wth the 50-plus gallons a m nute.

Q So fromthe perspective of soneone who's
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|isted the property, what are the benefits to having a
donestic and irrigation well on each of the 14 |ots?

A It gives you the ability to irrigate on
demand whenever you want. You don't have to wait for
the irrigation water to be in the canal in the
spring -- early spring, sonetines we can be really dry.
And it's nice to have that water before the irrigation
season starts.

On top of that we ran into an issue out
t here where there's heavy, heavy sedinent |oads in the
water. And the owners have to shovel out their ditch.
It's so bad. It settles out every year.

And when you're running that kind of system
and that kind of water into your irrigation systemfor
a small, little acre-and-a-half worth of pasture or
what ever the | ot owner woul d have, those snuller pipes,
it's pretty easy to plug up with sedi nent.

So the water is pretty dirty out there.

And using well water, you'd have nice, clean water, and
you woul dn't be plugging up any irrigation val ves.

Li ke if you're using an in-ground sprinkler system and
automatic valves are really sensitive for plugging and
sticking on and if you have any kind of dirt in your
system So the dirt's really fine in the water out

there, and its hard to screen. It would be pretty

000143




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N Rk O

Hearing - June 15, 2020 143

difficult to screen that water.
And on top of that, when you're running

mul tiple ot owners, there may be a chance where there

won't -- everybody can't run their water at the sane
time. It mght overl oad whatever systemwe'd put in
out there.

That's happened in the past on other
devel opnents. But where you end up doing shared tine
franes, where you have to share the shares of the whole
wat er system There may be only a certain tine frane
you can irrigate on your lot. And you have to have an
agreenent between all the | ot owners.

And it's just -- it's just a nuch cl eaner
system And we don't have the runoff going into the
Snake with irrigation wells either. W're kind of
cleaning up the area, in ny opinion. 1It's actually
i mproving the systemout there and taking | oad off of
the -- into the Farners' Co-operative D tch Conpany's
ditch as well, so they have less work to do at that
tail end to deliver the water

| felt it was a nuch better systemfor the
entire project, benefit not only the Farners’

Co- operati ve, but our sellers and the buyers as well of
each lot, and benefit our | ocal watershed.

MR. BARKER: That's all the questions | have,
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Matt. Thank you.
THE W TNESS: Ckay.
THE HEARING CFFICER: M. Farris?

CROSS- EXAM NATI ON
BY MR FARRI S:
Q You have sone pi eces of paper
Can you tell nme what those are.

A Yeah, | was just kind of follow ng these
exhibits. So | have Exhibit 109, 113, 110, 103, just
ki nd of as you were going over the testinony this
norning. This one's blank, but | had scrap paper. |
don't know what that is on the back.

Q Those are your notes fromtoday?

A Yeah.

Q Keeping track of the list of exhibits?

A Yeah. As the exhibits were read off, yeah.

Q So if you d turn to Exhibit 112, which is
in the book with the blue tabs, which is the survey of
t he property.

A Yes, | have it.

Q So sone of the parcels it |ooks |like are
2.7 acres; right?

A Yes, that's correct. W have a 2.72-acre

parcel in the southwest corner of the devel opnent.
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Q There's seven. There's 2.72, 2.7, another
2.72 --

A Yeah, there's another one up in the north
central .

Q So a lot of themare much nore than an

acre-and-a-half; right?

A My acre-and-a-half judgnment is based on the
fact that when you build a house, you have a footprint
that's not going to be irrigated, as well as your
dri veway going in, and then the potential for an
out bui I ding, |ike a barn.

Q That wasn't ny question

They' re bi gger than an acre-and-a-half,
aren't they, the |lots?

A Yes, they are. 2-acre average.

Q Now, if you' d ook at that on -- | see it
as parcel A

Do you see where Apple Valley Road is
| abel ed t here?

A Yes.

Q And then there's a lot belowit, parcel A
1.82 acres?

A Yes.

Q Do you see the other note on that? Can you

read that?
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A Yes.

Q What's that say?

A It says, "30-foot irrigation easenent."”
Q Ckay. | thought you said earlier you

didn't know of any irrigation easenents on the

property?
A None regardi ng delivery of water to each
I ndi vi dual parcel. But that agreenment for that

easenent there is for a settling pond.

Q Ckay. Are there --

A That would be the only one | know of, |
guess, other than that one.

Q Is there anticipated to be power to any of
these | ots?

A There's al ready power out there to the
cul -de-sacs, which is within deliverable distance to a
circuit-breaker box that would be built on any hone out
t here.

Q Are there any power easenents indicated on
this survey?

A No, there are not.

Q Is there anticipated to be cable or sone
sort of fiber for any of these |ots?

A No, there is not.

Q Is there -- is there any indication --
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there's not anticipated to be any?

A No, there isn't.

Q You don't think --

A Not at this tine.

Q -- any of these property owners wll want

sone sort of a Century Link or phone service or --

A There i s phone service there, but not fi ber
or cabl e.
Q Is there any easenent identified on the

survey?

A Not that | see for phone.

Q Does that nean that there's not going to be
t hose services?

A And like | say, | don't -- at this tine
there is not cable or fiber in the area, or natural
gas.

Q Is there anticipated to be natural gas
provided to any of these |ots?

A No, there isn't.

Q And because the survey doesn't provide an
easenent, does that nean there won't be any,
possibility?

A No.

Q Now, you said you were sonewhat famliar

wWwth the irrigation of this property.
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You said in one year it was -- there was

drip irrigation wth a pipe or sonething going across

t he road?
A Yes, that's correct.
Q What year was that?
A 2019.
Q 2019. So |l ast year?
A Yeah, | ast year.
Q How nmuch of the property was in -- or was

provided water fromdrip irrigation?

A | believe all the avail able open dirt that
didn't have pavenent or cul -de-sac or road.

Q And that was water that was provided from
Farmers' Co-operative Dtch Conpany's systen?

A Yes, | believe so.

Q And the quality of the water was sufficient
to do drip irrigation?

A It -- yes, it nust have been, because they
had drip out there.

Q Yeah.

A But they used filter systens to -- |arge
filter systens.

Q If you' d |l ook at Exhibit 11. And you were
asked about page 5 of 6 of Exhibit 11.

Do you renmenber that?
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A Yes.

Q And you were asked about this statenent
from Neddy that says "W have no control as to where he
irrigates in our District."

A Yes, that's correct.

Q Ckay. Now, does that ever say that the
board of Farners' Co-operative D tch Conpany approves
of the transfer of the shares?

A It doesn't say that the board. It says,
"We have no control where he irrigates in his
District.” And it says, "Riverside Irrigation
District, Limted, Farmers' Co-operative D tch Conpany”
on the e-mail.

Q Yeah. It doesn't say that the board
approves of the transfer of the shares, does it?

A No, it does not.

Q It doesn't say that you can replace the
existing irrigation water with groundwater, does it?

A No, it does not.

Q It doesn't say that Farnmers' Co-op won't
protest any new applications, does it?

A No, it does not.

Q WIl you turn to Exhibit 103.

Did you happen to | ook at the bylaws of the
Ditch Conpany yoursel f?
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A I think once there was a protest, | did

| ook at the byl aws, yes.

Q Ckay. So it wasn't until after there was a
pr ot est ?

A Ri ght.

Q But you al so said that you began narketi ng

the lots in July of 2019; correct?

A Yes, that's correct.

Q Wl | before you even approached Farners’
Co-op about putting in these wells; right?

A Yes, that's correct.

Q And wel |l before you filed these
appl i cati ons?

A Yes, that's correct.

Q And on Exhibit 103, which is the m nutes
fromthe March neeting that you attended, just so we're
clear, it's possible that with those future phases
of -- that is owned by One More Mle, it is possible
they nmay propose to devel op those into -- "devel op"
isn't the right word, split those into 40 to 50 lots
with wells on them correct?

A If there were the potential for 40 or 50
lots, then they would each need a well to service the
honme, so yes.

Q Ckay. And if that was approved and these
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applications were approved, there could potentially
be -- ny math -- 64 wells on this property?

A If there was a potential to get that many
adm ni strative splits and have themclustered in the
ri ght areas where they were buildable. But if there
were 64 avail able, then there would be 64 potenti al
proposed wells for domestic use, unless they canme up
wth a shared well agreenment with their nei ghbor or
sonet hi ng, yes.

Q And as we sit here today, that property is
entitled to receive surface water from Farners’

Co- operative Ditch Conpany; correct?

A Yes, correct.

Q And it's capable of receiving water from
Farnmers' Co-operative D tch Conpany?

A Yes.

Q And at that neeting on March 11th, didn't
you propose that the Ditch Conpany all ow or w thdraw

its protest for these 14 wells in exchange for you not

filing applications on the remai nder of the property?
A | don't know that we were going to do that
exchange, but | know there was a comment made. | can't

renenber if it was a board nenber or us. But at the
meeting we were just concerned about the 14

applications. W weren't tal king about the future.
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But | think the -- it was soneone on the
board that thought that maybe in the future, maybe it
was you, that if we had these 14, then we still m ght
need to consider using surface for the renmainder if we
were to use those future -- or if One More Mle was to
develop the -- do the admnistrative splits on the
future | and, so...

Q So did your -- did you or did you not
propose that if the board allows a variance fromthese
14 wells you woul d not seek new groundwater rights for
t he remai nder of the property?

A | did not propose that, no.

Q And ultimately, the board listened to the
concerns that you had at the neeting, didn't they?

A Yeah, | assunme so. Yes.

Q And there was an open di al ogue and
di scussi on about what their concerns were with it --

A Yes.

Q -- Wth these applications?

A Yes. Sonewhat, yes.

Q And they didn't make any prom ses that they
were going to agree or not agree at that tine, did
t hey?

A No. They said that they were going to

discuss it and talk it over and see if they could cone
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up with a plan or -- we assunmed we woul d hear back
sonet hi ng.
Q And you did, you heard back, didn't you?

o > O >

Yes. That's why we're here.
They deni ed your request; right?
Yes, sir. You denied our request.

Yeah. Now, the due diligence that you said

you did, what did you look at? D d you | ook at the

title report for the property?

A

> O >» O > O

No, | didn't.

Did you read the CC&Rs for the property?
Probably at sone point.

Ckay. So if you would turn to --

I m ght have seen the CC&Rs.

-- Exhibit --

Well, | wasn't -- | wasn't concerned about

the old CC&Rs on the property.

> o >» O >» O > 0

Wiy is that?

Because we were going to devel op new CC&Rs.
Have you done that?

Yes, we have.

You have new CC&Rs?

Yes, we do.

Have t hey been recorded?

Yes, they have.
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Q Have they been provided to us in discovery?

>

| believe so.
Q | guess you woul dn't know.
Let's | ook at Exhibit 1009.
You said you revi ewed those?
A | have it. |'mnot sure when. But |
know -- | think it was during the procedure with the --

when we were working on the new CC&Rs, we were

| ooki ng - -
Q If you' d turn to page 5 of 16.
A Ckay.
Q Are you there?
A Yes.

Q And it says, "Article 4, Irrigation system
that each lot is to have access to an irrigation
supply -- water supply to be constructed by the
decl arant"?

A Yes.

Q So you read those as part of your due
di | i gence?

A Yes. And we decided that we were going to
have our own CC&Rs, because these weren't valid anynore
for what our sellers wanted to do with the property.

Q You said, "we decided."”

What do you nean by that?
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A O they deci ded.

Q Did you informthe Froerers that there was
al ready CC&Rs that provided for the construction of an
irrigation systen?

A No, | didn't.

Q So what do you nean by "we deci ded"?

A | -- there -- on our listing of the
property, we devel oped new CC&Rs so these weren't
appl i cabl e anynore to the property.

Q Have t hese been revoked?

A Yes, they have.

And | know on page 14 of 16 and 15 of 16 of
these old CC&Rs there's a stipulation that the
assi gnnment of declarant, where we were given the power
to do so.

Q Prior to your involvenment this property had
been adm nistratively split in 2007; correct?

A That's correct.

Q Ckay. And prior to your involvenent no
ot her owner had filed applications for groundwater use
for irrigation, had they?

A Not that I'm aware of, no.

Q And you began marketing these in July of
2019 before filing groundwater applications; correct?

A. Yes, | believe so.
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MR FARRIS: That's all | have.

MR. BARKER: Not hing further.

THE HEARI NG OFFICER: Al right. Thank you,
M. WI ke.

THE W TNESS: Thank you.

THE HEARI NG OFFICER M. Barker, do you have --

MR. BARKER W were going to call -- she's on
the phone. | don't know if we need a little bit of
time to set that up, or how do you want to handl e that?

THE HEARI NG OFFI CER: Let's see.

Lori, are you -- are you there on the

phone?

M5. GRAVES: |'m here.

THE HEARI NG OFFI CER:  Ckay.

M5. GRAVES: | have to snuggl e up, because |
can't hear you guys that great.

THE HEARI NG OFFI CER:  Ckay.

MR. BARKER: | don't think snuggling is all owed
under the public rules. Sorry.

M5. GRAVES: Yeah.

THE HEARI NG OFFI CER  So do we need vi deo for
t he exam nati on?

M5. GRAVES: |' m okay.

MR, FARRI S | don't.

THE HEARI NG OFFI CER M. Barker?
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MR, BARKER | think so.

THE HEARI NG OFFI CER  You do want vi deo?

MR. BARKER  Yeah.

THE HEARI NG OFFI CER:  Ckay.

MR BARKER | don't know. |t depends.
Are you dressed, Lori?

M5. GRAVES: Hell o.

THE HEARI NG OFFICER  Hell o, Lori. Can you
see --
M5. GRAVES: OCh, hi, you guys. | can see you.
THE HEARI NG OFFICER:  Okay. Now I'm going to go
ahead and share ny screen with you as well. That way
we can --
M5. GRAVES: | can see the exhibits.
THE HEARI NG OFFI CER° Ckay. So start here.
Ckay. And I'll give this nouse back over here to Jean

to bring up the exhibits and enter them as necessary.
And then let's see. Do we need to adjust

this canera so you don't mss out on M. Barker's
vi sage? How about that. W got both you guys in there
NOw.

M5. GRAVES: No, put it on the good-I ooking
si de.

THE HEARING OFFICER: Al right. So is that al

right with you guys?
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MR BARKER | can't see a thing, so -- it's too
small for nme. | can't tell. | guess it's up to Lori
Can you?

THE HEARI NG OFFICER: We don't really have
Lori's image. She seens to be --

MR. BARKER Well, | think it's inportant for
her to make sure we're all on the sane page with the
exhi bits.

THE HEARI NG OFFI CER:  Ckay.

MR. BARKER: That's why | wanted to be --

THE HEARI NG OFFI CER  That is the nore inportant
thing. And so by sharing the screen, she should be
able to see the exhibits.

And, Lori, if at any tinme you're not able
to see the exhibits or what he's pointing to or
al luding to, please |let us know.

MS. GRAVES: Sure.

THE HEARI NG OFFICER  All right. So first thing
| got to swear you in, Lori.

MS. GRAVES: kay.

LORI GRAVES,
havi ng been called as a witness by the Applicant, was

duly sworn and testified as foll ows:

111
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THE HEARI NG OFFI CER:  So do you solemly affirm
that the testinony you're about to give is the truth,
the whole truth, and nothing but the truth?

THE W TNESS: | do.

THE HEARI NG OFFICER. Al right. And again for
the record, just to be clear, she's participating
renotely and is not in the roomwth us.

So, M. Barker, I'lIl turn it over to you.

DI RECT EXAM NATI ON
BY MR BARKER

Q Ms. Graves, welcone. Thanks for your
pati ence.

And what 1'd |like you to do to start your
testinony is explain your background for the record,
pl ease.

A Well, I'"'mgoing to be aging nyself, but
|'ve got 33 years with dealing with water rights. |
was 20 years with the Departnent, and I'mon ny 13th
year with SPF. And one of ny specialties is -- is
preparing water right applications for clients, such as
One Mle -- One More Ml e.

Q Ckay. So you're very famliar with the
process, | take it?

A. | am | feel that | -- | am I'm - -
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Q Ckay.

A | have -- | know what needs to be -- what
the Departnent requires with regards to a conplete
submttal -- submttal package, both permts and
transfers and ot her types of applications.

Q Ckay. So when were you first engaged to do
any work for One More M| e? Do you renenber?

A Yeah. It was Novenber of 2019, uh-huh.

Q So what did you -- what were you asked to

do when you got started working for then?

A Wll, they wanted to have 14 applications.
First described -- they described what they wanted, and
it was going to -- because each systemrequires a
separate permt, that -- what they wanted to do for the

devel opnent woul d require 14 separate applications for
each individual well that was going to be -- that was
proposed for each parcel.

And, um in doing that | reviewed, you
know, the information that they gave ne regarding the
devel opnent and the parcel boundari es.

Q So before -- Lori, before you go on
A And then | verified --
Q Lori, hold on

So the purpose of having 14 separate

applications, is that because the property owners were
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going to be different for those 14 parcel s?

A No. It's a-- it's a Departnent
requi rement. They only -- each permt -- each
application represents a single system They can't
represent 14 separate wells that were going to be
operated and separate systens on one application. The
Departnent requires a separate application per system

Q And once the | andowner -- once the land is
sold to the | andowner, then there's only that
particul ar application that would -- or that particul ar
permt that would be transferred?

A Yep. Yep. You -- then you file a permtt
assi gnment to the new owner, and they foll ow through
Wwth the permt requirenent --

Q Ckay.

A -- and devel opnent of the permt.

Q Ckay. So what -- what did you do to
I nvesti gate what needed to be done for these 14
appl i cati ons?

A Un | verified the ownership information
and parcel boundaries with the assessor, with the
Canyon County assessor. And then | searched the
Departnent's online water rights database using spati al
and text-based search tools for overl appi ng wat er

rights. And then | devel oped the A S naps for each
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application and prepared each application for each
par cel .

Q And are those A S maps attached to the
applications?

A Yes. They're the maps that are required to
be submtted with each application describing the place
of use and the point of diversion proposed.

Q Ckay. And then what -- what other kind of
information did you include with the application?

A Un |let ne see. "1l have to think about.
| -- the parcels, um the plat map of all the parcels,
the authorization fromthe owner. Basically we could
have got authorization fromthe D tch Conpany sayi ng
that, you know, they were okay with the water --
water -- that the water was being transferred off the
property, because we were proposing prinmary groundwater
use because the water could be transferred off the
property.

Q Ckay.

A And so we got a statenent from Neddy sayi ng
that -- that the water was under the control of the
owner. W got a statenment fromthe owner saying that
the water was going to be transferred off the property
prior to groundwater devel opment. And -- and that

was -- and then we got ownership docunmentation, | think
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| provided that, show ng One More M|l e as the owner of
t he property.
Q Were you aware that there had been a well

drilled on the property?

A Yeah.
Q Ckay.
A Yeah. |In fact, that's what we used -- you

know, the well that was drilled on parcel 8, we used
that as kind of a tenplate for what all the wells were
going to | ook Iike.

So we proposed a 6-inch well for each
application. And then the water-bearing zone refl ected
where they encountered water in drilling that well for
parcel 8. So the water-bearing zone that we |isted was
40 to 200 feet, uh-huh.

Q So take a | ook at Exhibit 7.
Can you put that up, please.
Is that the well --
A The wel |l | ogs, yeah.
Q Ckay. Is that the well |log for that well

t hat you just discussed?

A Yes.
MR. BARKER Ckay. |'d nove the adm ssion of
Exhi bit 7.

MR. FARRI'S: No objection.

000164




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N Rk O

Hearing - June 15, 2020 164

THE HEARI NG OFFI CER:  Ckay. Exhibit 7's offered
and entered.
(Exhibit 7 admtted.)
Q (BY MR BARKER): Ckay. So explain

where -- or how this document tells you about the
well -- I'"msorry, the water-bearing zone.
A The docunent's not on the screen.

Janes, can you open it, or can | open it?

THE HEARI NG OFFI CER:  Can you not see our

screen?

THE WTNESS: | can see your screen, but |
don't -- the docunent isn't -- it just doesn't -- it
doesn't pull up the log. It just says "Wll |og."

THE HEARI NG OFFI CER  Yeah, so | think -- bear
with us a second while we figure out how to use Zoom

THE W TNESS: Ckay.

THE HEARI NG OFFI CER:  So - -

THE WTNESS: As | recall |ooking at the | og,
just so you know - -

MR. BARKER  Yeah, just hold on.

THE WTNESS: -- well --

MR. BARKER Hold on, Lori. Hold on.

THE W TNESS: Ckay.

THE HEARI NG OFFI CER:  Screen share. Let us know

if the | og cones up.
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THE W TNESS: It's up.

THE HEARI NG OFFI CER:  Ckay.

UNI DENTI FI ED SPEAKER: All right. | got it.

THE HEARI NG OFFICER | think you can only share
specific windows at a tine.

Q (BY MR BARKER): Ckay. So how does this
well log tell you about the water-bearing zone?

A Well, you can see where they -- they --
the -- not all well |ogs, but this one -- you know, the
newer ones say the depth water was first encountered,
that was 35 feet. That's relatively shallow And the
static is 45 feet, which is, again, relatively shall ow.

And then if you | ook over there in the
lithologic part, it shows where they encountered water.
And you can see that it's -- you know, through the
gravel |ayer there was water and then goi ng on down,
and that started at around 40 feet. And then the well
is -- the well itself is 155 split feet.

Can you pull it -- pull 1t up, Jean, push
it up. Thank you.

So the conpleted depth is 154 feet. And
they -- they got water all the way down to -- and so we
just -- you know, for sone buffer we put the
wat er - beari ng zone 40 to 200 feet.

Q And then is there -- there's soneplace on
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this well log that explains the productivity of the
wel | ?

A Oh, definitely, yes. So it says 50-plus
gal l ons per mnute, which is nore than adequate to
supply the uses proposed.

Q Ckay.

A It --

Q That's under section 12, right, right above
the lithol ogic | og?

A Yeah, it's 50-plus gallons per m nute.

Q Ckay. And --

A And of course, it could be nore than that.
That just, you know, was based on the punp that the
driller used doing the well test. But it shows, you
know, it was a productive well.

Q Ckay. And what does that well productivity
tell you about the water supply in this area for these
appl i cati ons?

A That there's adequate water supply, that --
that there's really -- the punp has -- results show
that the water -- groundwater supply was sufficient.

Q Ckay. Turn to Exhibit 8. Can | have
Exhi bit 8.

Oh, did | offer Exhibit 7?2

THE HEARI NG OFFI CER:  Yes, you did.
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MR, BARKER If I didn't, | do.

MR FARRI'S: You did.

THE HEARI NG OFFI CER:  Yes, you did.

MR BARKER  (kay.

Q Ckay. I|I'mgoing to switch to Exhibit 8,
Lori .

A Yep, I"'mthere. | think that's Exhibit 9.
No, it is Exhibit 8.

Q Ckay. Tell us --

A Yeah, you're right.

Q Tell us what Exhibit 8 is.

A Exhibit 8 is a map | prepared that
identified to describe the existing wells that the
Departnent has record of wwthin a half mle radius of
t he devel opnent. And the data shows a variety of well
depths, and they're all |ess than 200 feet.

There's one irrigation well and 37 donestic
wells. And all of this, you can see all of themare
fairly productive and have relatively shallow static
wat er | evel s.

You know, that one down there that shows --
it doesn't show a dianeter and it shows zero for
gall ons per mnute, well, that -- when | went to the
well log, it's actually -- the driller actually -- the

Departnent hadn't data-entered it, but it's actually a
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6-inch well. And that well was producing 20 gallons a
m nute, you know, on a punp test. So that one -- don't
feel that zero is neaning that there was none for
gallons -- it wasn't a productive well. It actually
was. It just was not data-entered -- the information
had just not been dat a-entered.

Q So | npbve adm ssion --

A So they're all fairly productive.

MR, FARRI'S: No objection.

MR. BARKER  Mbve admi ssion of Exhibit 8.

THE HEARI NG OFFI CER: Bryce, you have no
objection to --

MR. FARRI'S: No objection.

THE HEARI NG OFFI CER  Ckay. Exhibit 8 offered
and accept ed.

(Exhibit 8 admtted.)

Q (BY MR BARKER): Ckay. Can you turn to

Exhi bit 9, pl ease.
Have you got that ready?

A Got it. | can see it.

Q Ckay. So can you tell us what Exhibit 9
is. It's a several -page docunent.

A Yeah. It was -- you know, this was
prepared by Christian Petrich, who has retired, but he

was with -- he was enployed wth both the Departnent
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and SPF. And he -- he put this exhibit together.
And what it shows is where the Depart nment
has -- is collecting water-1evel data. The yell ow dots

are wells that they're nonitoring. And as you can see,

the nearest one is like 5 mles away fromthe

devel opnent .

But they are wells in the Lower Boi se River

drai nage, so they're indicating wells. And the

informati on fromthese wells shows stable water | evels

in the Lower Boise. So yeah, there was no indication

of groundwater declines or -- or problens with regards

to groundwater availability --

MR. BARKER Okay. So |I'd nove the adm ssion --

THE WTNESS: -- by | ooking at these wells.
MR BARKER: |'d nove the adm ssion of
Exhibit 9.

MR. FARRI'S: No objection.
THE HEARI NG OFFI CER  Ckay. Exhibit 9 is --
(Exhibit 9 admtted.)

THE WTNESS: And, you know, that's a good sign

for the developnent. |If there's no nonitoring going on

or not a lot of nonitoring going on, that neans there's

really no cause for concern.
The Departnment -- if there's concern or

there's problens, the nore nonitoring the Departnent

| f
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does, in ny experience.

Q (BY MR BARKER): Ckay. So back up now to
Exhibit -- let me ask you this: Are you famliar with
the nmoratoriumorders and processing of water rights in

t he Boi se R ver Basin?

A Yeah.
Q Ckay.
A | am
Q Can you general ly descri be what areas of

t he basin are subject to the noratorium and what areas

are not?
A Sure. Well, the whole area was subject to
the 1992 noratoriumthat the Departnent issued on -- on

new appropriations in the Snake R ver Basin. And then
t hat got anended two or three tines.

And then in "95 it was anended again, and
it excluded -- it was anended to exclude the Boise
Ri ver drainage altogether. And then -- then they --
the Departnment, the way they're governing the Lower
Boise is that it's subject to Adm nistrative Meno
No. 59.

And that nmeno requires mtigation for
appropriations of new groundwater |less than -- that's
appropriating groundwater | ess than 200 feet or, you

know, that wells that are drawi ng water |ess than
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200 feet and tributary surface water to the Boise R ver
above Star Bridge, the reach above Star Bridge.

The reach bel ow Star Bridge, which is where
t he devel opnent is |ocated, way below, it's considered
a gai ning reach and open to new appropriations w thout
mtigation, and the wells can be drilled greater than
200 feet. There's no requirenent that they have to
draw wat er bel ow 200 feet.

And so the -- everything above Star Bridge,
the Boise River is considered fully appropriated, and
any new consunptive uses have to be mtigated if it's a
tributary source.

And anything below Star Bridge is in that
gai ni ng reach, what the Departnent considers a gaining
reach in the Boise River, and they're not subject to
mtigation requirenents and the whole area is open to
new appropri ation.

Q So, Lori, would you | ook at Exhibit 6.

And, Nick, | don't knowif | need to offer
t hese.

Which one is that?
It's poppi ng up.
Oh.

So you said --

> O >» O >

Yeah, that's the one. That's the anended
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noratorium or order that excluded the Boise R ver

dr ai nage, uh- huh.

Q And that's the '95 order you nentioned?
A Yep.

Q Ckay.

A Yep.

Q And then | ook at Exhibit 5.

A Yep, that's -- that's the adm nistrative

meno that the Departnent's currently using to
adm ni ster new water rights on the -- on the --
anything in the Boi se R ver drainage.

MR. BARKER Okay. So, M. Hearing Oficer, |
w |l nove the adm ssion of 5 and 6. | don't know if
that's necessary, given your taking public notice of
the records of the Department. But for purposes of
tracking on this hearing, | would like to have it noted
t hat what she's discussing is identified by these
particul ar docunents.

THE HEARI NG OFFI CER:  Absol utely. I wll take
official notice of IDWR Processing Meno No. 59,
dated --

THE W TNESS: February 22nd, 2008.

THE HEARI NG OFFI CER: -- February 22nd, 2008.

Thank you, Lori.

And al so the | DWR anended noratori um order,
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dated -- dated May 3rd, 1995.
(Exhibits 5 and 6 admtted.)

Q (BY MR BARKER): So, Lori, does the
gui dance you get fromthe Departnent indicate that
there's water available to be appropriated in these --
or for these 14 wells?

A |'msorry. You broke out on ne, Al.

Q Ckay. So does what you just referred to,
the -- the Exhibits 5 and 6 that we just |ooked at, the
nor at ori um order and the processing neno, indicate
anything to you about whether water's available to be

appropriated for these 14 wells?

A Ch, it -- it looks like it's a green |ight.
There's really nothing that -- that would prohibit --
that the Departnent doesn't -- everything's fully --

they' re appropriating everything bel ow Star Bridge,
which is where this is located. It's all open to new
appropriations. There's no indication otherw se.

Q At what rate of application did you use on
t he application?

A Well, there again, I went with Departnent
st andards, which anything proposing irrigation of
5 acres or less, they allow an inch-and-a-half per
acre. And these lots -- or all the irrigation proposed

on these 14 applications, all of it was |ess than
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3 acres.

So each application, the irrigation fl ow
rate proposed was based on that, the -- and the reason
for that is that, you know, an inch -- the Departnent's

found that an inch is typically not sufficient for
operation of a small, pressurized sprinkler system
And it needs a higher flowrate. So they allow an
i nch-and-a-half per acre for anything 5 acres --
proposing irrigation on 5 acres or less. So that's --
that's what that's based on.

Q And, Lori, does that include groundwater
wells as wel | ?

A Yes. Yes.

MR. BARKER:  You know, | think that's enough.
Thank you, Lori. [|'m done.

THE W TNESS: You bet.

THE HEARI NG OFFICER Al right. M. Farris?

CROSS- EXAM NATI ON
BY MR FARRI S:
Q Can you hear nme?
A H . Hi, Bryce.
Q Can you do -- let's see. | want you to
| ook at Exhi bit 4.
A Exhibit 4. Okay. Yeah, that's one of the
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sanpl e applications. Yeah, uh-huh.

Q Ckay. And you prepared this?

A | did.

Q Yep. And | think you said that the
Froerers contacted you or soneone contacted you in

Novenmber of 20197?

A Yes.

Q Wth an idea to construct 14 separate
wel | s?

A Yeah.

Q On this 28 acres?

A One per parcel.

Q VWhat's that?

A Uh- huh. One per parcel, yes.

Q Right. And then you followed up and
prepared these applications, and this Exhibit 4 is one
exanmpl e; correct?

A Yes.

Q And | think you said that you or soneone
saw a statenment fromthe D tch Conpany.

Do you renenber who proposed that?

A Wio proposed it or who went -- who went
to --

Q Who proposed getting a statenent fromthe

Ditch Conmpany?
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A The Depart nent.

Q The Departnment proposed getting a statenent
fromthe D tch Conpany.

Do you know why?

A Because the water was within a -- the Ditch
Conpany's service area.

Q So in your investigation you determ ned
that this |l and was al ready provided or provided water

from Farners' Co-operative Ditch Conpany?

A Well, it would help the Departnent to
clarify things, because we were proposing -- our intent
was primary groundwater, not -- not suppl enental

groundwat er .

And so to back or to provide support to our
intent, we provided a statenent to the Departnent,
whi ch hel ps themin their review process to understand
that the primary groundwater was the intent. W
provi ded docunentation wth the application supporting
our intent that, yes, you know, this is wthin Farners'
Co-op's service area, the water here is transferable,
it's not appurtenant to the ground. It -- you know,
it's -- it's considered property of the sharehol der.
And we got the statenent fromthe owner, the
shar ehol der that he was going to use that water -- or

transfer that water off the property prior to
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groundwat er devel opnent.

Q Ckay. |I'mgoing to go back. Wo
proposed - -

A Ckay.

Q -- seeking a statenent fromthe Ditch
Conpany?

A It's -- it's just supporting information
that we provide with applications. |It's kind of a rule

of thunb that SPF follows. W just nmake it a conplete
package.

Q I s that anot her way of saying you proposed
it?

A No. The Departnment usually likes to -- you
know, they'll follow up and say it -- you know, this is
wthin the properties being -- currently being

irrigated where you're proposing this devel opnent. You

know, they'll -- it's just part of the review process.
Q Dd --
A It's just to --
Q Di d soneone at the Departnent propose to

you to get a statenent fromthe Ditch Conpany?
A Yes.
Q Wio at the Departnent?
A Well, Nick Mller.
Q And why?
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MR. BARKER (bject. Calls for specul ation.

THE WTNESS: Just so that they -- that he knew
that it was -- you know, that the reviewer would know
that the intent of the application was for primary
groundwat er use for irrigation.

Q (BY MR FARRIS): Is it a standard
condition of the Departnent if there's already existing
surface water to condition and say that the new use is
suppl enent al ?

A It's -- it's a case-by-case -- it just

depends upon the circunstance.

Q Ckay.

A If -- you know, if it's -- go ahead.

Q Does the Departnment have standard | anguage
that they utilize when there is a new groundwat er

application filed within the service area of an
irrigation district or ditch conpany?

A Well, 1 f you provide supporting
docunentati on show ng that the water is going to be
devel oped as primary, then that | anguage i s not
considered. It -- that would be a -- you know, a -- a
ci rcunst ance where suppl enental use was -- those
condi tions woul dn't be appropriate.

Q So back to Exhibit 4.

A Uh- huh.

000179




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N Rk O

Hearing - June 15, 2020 179

Q

And this is an exanple of one of the

proposed water rights; correct?

A
Q

o > O P

Yep.
And under item5 it says, "lrrigation use."
Do you see that?

Yes.

Uh- huh.

Is it the intent of the application to

repl ace the existing irrigation use that is provided by

Far ner s'

A
Q

Co- op?
Yes, this is going to be groundwater use.

And there's already surface water avail abl e

and delivered to this | and; correct?

A

> O > O

Q

Yes.

From - -

Uh- huh.

-- Farnmers' Co-op?
Yes.

And did you investigate the | and as part of

your review?

A
over | appi
Q
A

Yeah, it -- 1 did -- | |ooked for
ng water rights, and there was --
Dd --

It showed that the | and was wthin Farners'
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Co-op --

Q Did you physically go --

A -- service area.

Q -- oObserve or | ook at the property?

A No, | didn't.

Q Ckay.

A O her than using A S anal ysis, which you
can see with aerial photography. |It's pretty relevant

what's goi ng on.

Q So if you could be shown Exhibit 11

A Whi ch one's that?

Q It is the -- I'"'mlooking at -- |I'm| ooking
for page 5 of Exhibit 11.

Can you see that, Lori?

A | do.

Q Ckay. |Is that the statenent that you were
referring to that you obtained from Farners’

Co- operative D tch Conpany?

A Yeah, the -- from Neddy, uh-huh.

Q Yeah. And did you feel that this statenent
elimnated the need to use the existing surface water
for the property?

A | -- 1 feel that it support -- you know
wWwth getting a letter fromthe property owner, it

supported our request for primary groundwater use for
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irrigation. Yes, | thought it --

Q Where in this does it say that they approve
of the replacenent of the surface water with
gr oundwat er ?

A | -- it was -- it's assuned, because water
is transferable within the Farners' Co-op service area,
because it's not appurtenant to the ground that's owned
by the shareholder. And it's the sharehol der's choice
that by being in a ditch conpany service, it -- being
wthin the Farners' Co-op, it gives the owner
addi ti onal choi ces.

And they can choose to -- you know, they
can -- their intent could be supplenental use. Their
intent could be primary groundwater use. They're
allowed flexibility within a ditch conpany service area
because the water is transferable. |If they transfer it
off, per Farners' Co-op bylaws, if they transfer the
wat er off prior to groundwater devel opnent --

Q I|'"mgoing to object. She's not even being

responsive to the question.

A Uh- huh.
Q Can you -- |I'mgoing to ask you the
questi on.

Where does it say that this approves of the

repl acement of Farners' Co-operative surface water wth
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gr oundwat er ?
MR, BARKER
THE W TNESS:

MR. BARKER: Asked and answer ed.

Qbj ect i on.
It --

Q (BY MR FARRIS): It doesn't, does it?

A No.

Q You' re naki ng assunpti ons; correct?

A | am uh- huh.

Q You did not follow up yourself with
Farnmers' Co-operative Ditch Conpany, did you?

A No, | did not. No.

Q You understood that the shares had to be

approved, the transfer,

A Umn vyeabh,

didn't see it -- |

probl em Bryce, since water

that's general ly what

by the board, didn't you?

didn't see that it would be a

is transferable within

happens.

the --

Q You're aware of a policy of this state
that --

A -- service --

Q You' re aware of a policy of this state to

encour age the use of surface water for

irrigation,

are

That one's in |Idaho Code 67, yeah,

you not ?
A Yeah.
the -- the | and-use pl anni ng statute.

Yeah.
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Q These proposed applications woul d be
i nconsistent with that policy, wouldn't they?

MR. BARKER  (bjection. Calls for a |egal
concl usi on.

THE WTNESS: WwWell --

THE HEARI NG OFFI CER  Renenber, Lori, you're not
here as an expert wtness. You're here to describe --

THE W TNESS: Ckay.

THE HEARI NG OFFI CER:  -- your personal know edge
and understandi ng. And you can.

THE W TNESS: Yeah.

THE HEARI NG OFFI CER:  So you can
[unintelligible].

THE W TNESS: So what | understand is that that
policy -- that statute applies to | and-use pl anning
applications. And this is a water appropriation
application. So | nean that --

Q (BY MR FARRIS): Okay. Let's -- if you'd
be shown Exhi bit 116.

116. \Which one's that?
Can you see that application?

| can, yes.

o >» O >

| think, actually, it's a stipulation to
resolve a protest.

A. Yeah, uh-huh.
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Q Were you involved in that application?

A | was. | was, uh-huh.

Q And that was protested by Nanpa & Meridi an
Irrigation District?

A It was, yes.

Q Was that a new groundwat er application
filed by you on behalf of Wst Ada School District?

A Yes, uh-huh.

Q That was not a new zoning or plat
devel opnent application involved in that school, was
t her e?

A Un | -- | can't answer that, Bryce.

Q You don't know if there was sonme new
devel opnent or zoning requirenent prior to that

appl i cati on?

A No.

Q It was for an existing school, was it not?
A Un yeah. It was for a school site, yes.
Q There were no proposed changes to the

property involved at that tinme, were there?

A | think that was one that we filed a
transfer on an existing irrigation right to consolidate
it. And then we filed the permt for additional
irrigation, supplenental irrigation. The existing

groundwater right was for supplenental irrigation al so.
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Q And you're not aware one way or not whet her
or not there was any | and-use pl anni ng changes
i nvol ved?

A | am not. ' msorry. | am not aware of
t hat .

Q And in the end the school district agreed
to the condition under item 1A that the primary surface
water wll be continued to be delivered by
Nanpa- Meri di an?

A That the primary surface water -- oh, the

surface water. | see. | was thinking groundwater.
Oh, yeah, you know, yes, it was the original intent of
the applicant, stated on the application, it was goi ng
to be for supplenmental groundwater. So that was their
i ntent.

Q Because they were already provided water
fromthe Nanpa-Meridian Irrigation District; correct?

MR. BARKER: (bjection. Calls for specul ation.

THE W TNESS: Correct.

MR. FARRI'S: She knows. She was involved in it.

MR. BARKER  She doesn't know what was in the
m nd of anybody el se.

THE HEARI NG OFFI CER: Not ed.

MR FARRIS: |'d nove for the adm ssion of
Exhi bit 116.
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MR. BARKER |I'mgoing to object to it on
rel evance grounds.

THE HEARI NG OFFICER:  As | said for other
simlar ones, |'ve taken official notice of our water
right rights.

MR, BARKER R ght.

THE HEARING OFFICER:  So I'II let it in.

(Exhibit 116 admitted.)

MR FARRIS: |If the witness could be shown
Exhi bit 117.

THE W TNESS: Which one's that, Bryce?

UNI DENTI FI ED SPEAKER: Hang on. |'m comi ng.
Q (BY MR FARRIS): It's coni ng.
Ckay. Lori, it's an e-mail chain involving

you. Let's go to the bottom of page 3 and then
carrying on to page 4.

Can you see that, Lori? And do you recal

this --
A | can.
Q Do you recall this e-mail chain?
A Yes.
Q It wasn't too long ago. It was January of

this year? 1Is this --
A | can't remenber, but probably.

Q Well, if you |look at the e-mail on the
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bott om of page 3, do you see it's January 23rd, 20207?

A Yes.

Q Does that refresh your recollection?

A Um vyes.

Q Ckay. And this invol ves anot her
application that you prepared on behalf of Vallivue
School District?

A Yes.

Q Where was that school |ocated? Let ne be
nore specific.

A Over in Canyon County.

Q Yeah, let nme be nore specific.

Is it in Canyon County?

A It is.

Q Were there any | and-use pl anni ng approval s
required as part of this application?

A | -- this again -- there again, | am not
aware. | don't know | can't answer that.

Q Did the applicant agree to conditions which
required the prinmary surface water to conti nue to be
used on the property?

A There again, in that situation the --
they -- their original intent was to use the
groundwat er as suppl enent al .

Q Because there are already existing
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deliveries from Pioneer Irrigation District?

A ' massunmng, but | can't tell you why they
would -- would want to continue to use the groundwater
as supplenental. But if the water is avail abl e,
generally the -- in an irrigation district the
district -- the water is appurtenant to the -- to the
| and.

But sonetines there are exclusions that are
granted. And -- and the -- the groundwater can be

devel oped as a primary source if the applicant provides
evi dence that the property's been excluded. But the
district -- yeah. So -- but their original intent was
to devel op the groundwat er as suppl enental .

Q Well, did you do any investigation prior to
filing the application to determ ne whet her Pioneer
supplied water to the school already?

A Yes. They had -- there was Pi oneer water
appurtenant to the property.

Q And the applicant agreed to a condition,
that is a standard condition of the Departnent,
requiring the primary surface water to continue to be
used; correct?

A Based on their circumstances, yes.

Q And you are not aware of any | and-use

pl anni ng approval required for this particular
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appl i cati on?
A | -- 1 amnot, no. Yeah.
MR FARRIS: That's all | have.
THE HEARI NG OFFI CER:  Ckay. So that was all
M. Farris had.
M. Barker?

REDI RECT EXAM NATI ON
BY MR BARKER
Q Ckay, Lori. Just a few nore questions, if
you don't m nd.
A Ch, sure.
Q M. Farris asked you about sone standard
condi ti on | anguage.

And | think what you said was standard
conditions are utilized on a case-by-case basis; is
that right?

A You know, that -- that is true.

Q So ny question, though, is, Lori --

A There's no -- go ahead.

Q Ckay. So the question is, do you know how
many standard conditions the Departnent has?

A Ch, ny gosh. Holy noly, a lot.

Q Dozens?

A It just depends upon the situation.
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Q All right. So are all of these standard --
conditions that are call ed standard conditi ons applied
to every water right that's applied for?

A Ch, no. Goodness, no. | nean you've got
appl i cati ons proposi ng power use, and you've got their
standard conditions. And you' ve got applications
proposi ng storage use, and you've got their standard
conditions. And yeah, there's a whol e ganut.

Q And so whether or not a standard condition
is used or not used depends, as you said, on the
ci rcunstances of a particul ar application?

A Yeah. You know, each application has to be
evaluated on its own nerits. And sonetines
suppl enental use is appropriate, especially when the
applicant intends on continuing surface water use.

But there's no Departnent statute or
regul ation requiring surface water use. There's
that -- there's the | and-use statute, | and-use pl anning
statute that the Departnent has used as gui dance. But
there's no -- that's in |Idaho Code 67.

But in Idaho Code 42 there's -- there's not
a regulation or statute that requires surface water
use. So it's a case-by-case.

Q Ckay.

A It just depends upon the circunstance.
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Q So the two applications, one for Vallivue
and one for Wst Ada that Bryce was asking you about, |
think you said that both of those were applications
where the applicant chose to ask for suppl enent al

groundwater in the application in the first place;

right?

A Yes. Yes. That was the original intent,
but yet they were still protested to -- and | think
they were protested -- this is just my opinion, but I

think the District filed protests in these situations,
even when suppl enental use was the original -- stated
on the application, because they knew there is -- there
isn't any Departnent statute or regul ation requiring
surface water use, so they filed these protests to nmake
sure that that -- the supplenental conditions are put
on the -- the end permt. But that's ny opinion. |
don't know.

Q So do you know if Pioneer and
Nanmpa- Meridian are irrigation districts?

A They are. They are. And as -- well, with
irrigation districts, water is only controlled by the
district. And it generally stays with the property.

But in sone instances the districts will allowthe
property to be excluded. Like it's usually when the

surface water can't physically be delivered to the
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property.

And so typically surface water delivered by
an irrigation district is tied to the property. It's
different with ditch conpanies. But yeah.

Q Ckay.

A I n both instances, Pioneer and
Nanmpa- Meridian are irrigation districts.

Q And are you aware of whether or not the
water rights of Farners' Co-op are appurtenant to the
| and of the sharehol ders?

A They are -- the -- ny understanding in
| ooking -- no, they are not. And at the tine that we
filed, they -- they -- their -- the Farners' Co-op
shares are owned by the sharehol der, and they can be
transferred throughout anywhere within the Ditch
Conpany service area. The water is not owned and
controlled by the Ditch Conpany.

MR. BARKER. That's all the questions | have,
M. Hearing Oficer.

THE HEARI NG CFFICER:  All right. M. Farris?

RECROSS- EXAM NATI ON
BY MR FARR S:
Q Has this condition we've been tal king about

requiring the prinmary use been applied in ditch

000193




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N Rk O

Hearing - June 15, 2020 193

conpani es al so?

A " msorry. Can you rephrase -- can you say
t hat agai n?

Q Has this condition we've been talking
about, referred to as the standard condition requiring
primary conti nued use of the surface water, has that
been applied with respect to canal conpanies or ditch
conpani es?

A | -- 1 believe so. That's when the
applicant's intent -- you know, |ike | was saying
earlier, they' re awarded nore opportunity and choices
and -- if the applicant intends on continuing use to
use surface water, then the Departnent would -- would
use surface water and suppl ement with the groundwater,
t hen the suppl enental conditions woul d probably be
listed on the permt.

But it's the choice of the agency, depends
upon the circunmstance, if that's optinal for whatever
t hey' re proposing to devel op.

MR FARRIS: | don't have anything el se.

THE HEARI NG OFFI CER Ckay. M. Barker?

MR. BARKER  Not hing further.

THE HEARI NG OFFICER: Al right. Thank you,
Lori. I think we're done. So |I'mgoing to go ahead

and nute your m c phone again and screen back to --
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back to normal .
And are you going to stay on the line and
conti nue to observe the rest of the hearing, Lori?

THE W TNESS: Sur e.

THE HEARI NG OFFICER:  Ckay. | think that's al
we got to do.

UNI DENTI FI ED SPEAKER: Stop the video.

THE HEARI NG OFFI CER  Oh, yeah. Okay.

All right. So it's getting to be about
three o' cl ock and probably tine for a break.

MR BARKER  Okay.

THE HEARI NG OFFI CER "Il go -- | was chasti sed
earlier for being too |liberal on ny breaks.

So does five m nutes sound good to
ever ybody?

MR, BARKER Fi ne.

UNI DENTI FI ED SPEAKER: Chasti sed?

(Recess.)

THE HEARI NG OFFICER  All right we'll go ahead
and go on. It's just a few m nutes before 3:00, and
we're goi ng back on the record after a break.

During the break we -- | discussed with
M. Barker and M. Farris Exhibit No. 112.
And that exhibit was offered into the

record by M. Farris and no objection by M. Barker; is
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that correct?
MR. BARKER  Correct.
MR FARRI'S: Correct.
THE HEARING OFFICER: Ckay. So I'll go ahead
and note that.
(Exhibit 112 admitted.)
THE HEARI NG OFFI CER  Ckay. Do you have any
nore w tnesses, M. Barker, for One More M| e?
MR, BARKER | do.
THE HEARI NG OFFI CER:  Ckay.
MR. BARKER. One More Mle would like to call
Tom Johnst on.
Sorry, Tom
THE HEARI NG OFFICER:  All right. M. Johnst on.
MR JOHNSTON: Yes.

TOM JOHNSTON,
havi ng been called as a wtness by the Applicant, was

duly sworn and testified as foll ows:

THE HEARI NG OFFICER Do you solemly affirm
that the testinony you' re about to give is the truth,
t he whole truth, and nothing but the truth?

THE W TNESS: | do.

THE HEARI NG OFFI CER  Very good. Have a seat.
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DI RECT EXAM NATI ON
BY MR BARKER
Q ' mgoing to run through a few exhibits
wth you, if you don't m nd.
A Ckay.
Q First looking at Exhibit 13. |In the other

book, the purple, beautiful, |avender or whatever col or
that is.

A Purple. Ckay.

Q Does purple work for you?

A It works for ne.

Q Ckay. So take a |look at Exhibit 13 in

t here.
A 13? | have it right here.

s that on top of 13 or is --

Q Ckay.
A -- it passed 13? 13.
Q Ckay. So Exhibit -- well, first of all,

you renenber being volunteered to be the
representative --

A | do.

Q -- for the Ditch Conpany to respond to a
deposi tion on behalf of the D tch Conpany?

A Correct.

Q And is this Exhibit 13 a copy of your
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testi nony on behalf of the Ditch Conpany?

A | believe it is.

Q And did you have a chance to review it
and -- for accuracy or whet her any changes?

A | read it over, yes.

Q Ckay. And do you have any --

A | did not have any questions about it.

MR. BARKER Okay. So | would nove for the
adm ssion of Exhibit 13.

THE W TNESS: Sorry about that.

MR FARRIS: Just the entirety of the deposition
W thout -- | guess |'ve never -- you're going to nove
for the adm ssion of the entirety of the deposition
when you have a live witness here to ask questions to?

MR. BARKER That's right. |It's a statenent on
behal f of the Ditch Conpany, binding on the Dtch
Conmpany, adm ssible in evidence under Rule 30. |I'm
offering the entire deposition as an exhibit.

MR FARRIS: | guess |I'd object to the best
evi dence. The best evidence of a witness' testinony is
his testinony while we're here today.

MR. BARKER: This is under oath, Bryce, on
behal f of the Ditch Conpany.

THE HEARI NG OFFI CER I think --

MR. BARKER: | nean you certainly don't want ne
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to go through and ask every question again, do you?

THE HEARI NG OFFI CER | think this -- this
docunent was di sclosed by -- by both parties as
potential exhibits. And | think M. Johnston is here
to be exam ned about his testinobny and his deposition,
so "Il let it in.

(Exhibit 13 admitted.)

Q (BY MR BARKER): Gkay. | will have sone
questi ons about -- for you about sone of the things in
t here, dependi ng on how you answer my ot her questions.
But first skip over to Exhibit 14.

A Ckay.

Q Ckay. So | think Exhibit 14 was previously
admtted as an illustrative exhibit of your service
area?

A Correct, it appears to be.

Q Ckay. And generally water is delivered
fromthe Sebree Canal in the southeast corner of the
District and travels along the District to the
northwest up to the area of the One More M1l e property?

A That's pretty basically it, yes.

Q Ckay. Do you have a spill that goes back
into the Snake River at the end?

A We have a spill at the end that goes to the

Snake River, that is correct.
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Q Ckay. And do you then al so capture water
from ot her sources besides the Sebree Canal ?

A Qur water rights are the diversion fromthe
Boi se River, and then we continually get a recharge of
Bl ack Canyon runoff into our canal system over the --
the majority of its 35 mles.

Q And that's the area basically to the north
and east of your service area?

A Primarily north of our canal, correct.

Q Ckay. Look at for ne Exhibit 10.

A Ckay.

Q So you've seen at least the -- | don't know
if you' ve seen Exhibit 10 before, but you' ve seen other
Ditch Conpany stock certificates, haven't you?

A This is a prinme exanple of our stock
certificate. |It's bigger, of course. But yeah, very

traditional.

Q Ckay. And stock is held by -- in the nane
of whont?

A The stock is issued to the individual
owner .

Q The -- each sharehol der has a right to a

certai n anount of stock?
A For instance, |I'"ma property ower. The

Froerers are property owners. | own 40 acres, say, |
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woul d have a 20 share parcel certificate for ny 40-acre
pi ece of | and.
Q But you coul d have -- you could have 10

shares for your 40 acres?

A | could. Yes, | could.

Q O you coul d have 40 shares for your
40 acres?

A | could. | could have nultiple shares for
my 40 acres.

Q And is there anything in the share
certificate itself that says that the water right's
appurtenant to any particul ar parcel of |and?

A It does not.

Q Is there anything in your articles of
i ncorporation that nake the shares appurtenant to the
| and?

A It does not.

Q And sane question about the byl aws, do they
make the shares appurtenant to the | and?

A Not appurtenant to the | and.

Q Ckay. So let's look at Exhibit 16 of the
byl aws -- or the bylaws. Sorry.

Have you got the bylaws in front of you,
Exhi bit 167

A | do have -- | have anended byl aws.
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Q Ckay. Anended byl aws. Thank you.
A Yeah.
Q And these were previously admtted into

evidence in this case.

And you're famliar with the bylaws, | take
it?
A | am
Q And you're -- I'msorry. | forgot to ask.
You are a board nenber; correct?
A | am a board nenber.
Q Ckay. And you have been a board nenber
for?
A You know, Al, you asked nme that before. |
shoul d have | ooked it up. | believe |I joined the board

i n about 2005 or 'B6.

Q Ckay. So awhil e?

A Awhi | e.

Q Ckay. So Article 6 of the byl aws deal s
wth transfers of stock?

A Ckay.

Q See that?

A Is this the section 6 voting proxies? No.

Q Article 6, page 5 of 9.

A Oh, page 5 of 9. No, |I'mnot up to speed.
Thank you.
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"Transfer of stock."” Thank you.

Q Ckay. So it says that the shares may be
transferred at any tine by the sharehol ders; right?

A That is correct. Basically as of approval
of the board.

Q And it says that the transfers are not
val i d except between the parties until the board
approves it --

A Correct.

Q -- right?

So as -- if you wanted to transfer sone of
your shares to Rod, you could do that, and between the

two of you that would be binding on the two of you;

right?

A It would not be accepted by the Farners’
Co-op Ditch, but it would be -- | assune that -- Rod
and | nade an agreenent. But the -- it mght not have

been confirnmed by the D tch Conpany.
Q But it says, "The transfers shall not be
val i d, except as between the parties.™
So that neans if you transferred your
shares it would be valid between the two of you until
the Ditch Conpany notes in proper formon the stock
| edger ?

A Yeah, they have to issue himthe -- himny
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st ock.

Q And then it says there are two
conditions -- or there's a condition that says "The
transfer is not nmade until indebtedness is paid."

So what does that nmean?

A It means it has to be current as far as any
fees or any liabilities against the stock certificate.

Q Ckay. And do you also have the policy in
the bylaws or a rule in the bylaws that says that the
wat er has to be deliverable to the new sharehol der?

A Correct.

Q Ckay. So you are aware that the Froerers
have entered into an arrangenment with JC Wat son Conpany
for transfer of 14 of their 64 shares?

A |'ve seen their letter, yes.

Q Ckay. And you knew that that was in the
wor ks?

A W -- they had indicated they had a buyer
and they were transferring, then | did get -- | saw the
letter that they had agreed to.

Q Do you know how t hey came about know ng who
t he buyer of those shares woul d be?

A Only fromhearsay in our neeting, A. It
was -- it was ny understanding that one of ny board

menbers or Neddy had given them a nane of a potenti al
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buyer.

Q And that was M. WAatson?

A Correct.

Q So | think we tal ked about this in your
deposition, but is there any reason that if M. Witson
got these 14 shares he wouldn't -- the D tch Conpany
woul d not be able to deliver that water to hinf

A If he were to get the 14 shares, M. Witson
has a consi derabl e anount of property in our service
area of the Farners' Co-op, and I'"'msure it would be
del i ver abl e.

Q And have you had di scussions with anybody
representi ng the Wat sons about delivery of this water?

A Not -- not with regard to delivery of the
wat er, no.

Q What di scussi ons have you had about the
transfer?

A Brad Watson call ed and asked if -- about
the transfer of stock, and | explained to himthat we
had sone concerns and that we were in a process of -- a
hearing process, didn't knowif it would get resol ved
before we went to a hearing. And | explained to him
t he reasons why.

Q Ckay. Flip the page over to page 6 of 9 of

your byl aws.
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A Ckay.

Q Do you see about hal fway through the page
it says "Resol ution adopted August 13, 2003"?

A Yes, correct.

Q Is there a reason that this -- to your
know edge, is there a reason that this resolution is
attached to the bylaws? 1Is it -- do you consider it
part of the byl aws?

A From ny perspective, this resol ution
becane -- cane about because of the 2003 -- oh, this is
it, 2003 resolution, because of additional requests to
split up our water shares. And so we created a
resolution to deal with future devel opnents that went
al ongsi de of our byl aws.

Q Ckay. So is -- did you -- is it the intent
of the board that this was incorporated in the byl aws
or it would be sonething separate and apart fromthe
byl aws?

A Well, 1it's before ny tinme on the board.

But a resolution -- we have our bylaws that we |ive by
and our resolutions that are the ground rules for the
byl aws.

Q So are there other resolutions that you
have that at |east as of the date of this May of '96 --

" m sorry.
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A August .

Q Are there other resolutions that you have
that are not witten into the byl aws?

A We have had resolutions in the past. |
want to say [unintelligible], but it's been at | east
two or three tines since ny tinme on the board that we
have had a resol ution created.

Q And did -- sois this the only tine that

you' ve incorporated -- or | mean nelded the bylaws into
the -- sorry, the resolution into the byl aws?

A No. | don't think this is the only tine,
no.

Q Ckay. Are there other resolutions that are
shown on -- in these bylaws that | have overl ooked?

A That part, | can't answer you.

Q Ckay.

A We refer to our bylaws and our resol utions

bef ore we nake many of our deci sions on a case-by-case,
but | do not read them on a regul ar basis.

Q Ckay. So are these resolutions intended to
explain what's in the byl aws?

A It's -- it's -- it's intended to solidify
or clarify our byl aws.

Q You see in Article 1 of the resolution, the

first -- the first paragraph.
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A Yes.

Q It says the board of directors requires any
shar ehol der that shall subdivide or parcel out any
portion of their lands into three or nore parcels shal
be required to do certain things.

A Uh- huh.

Q Do you know where this three or nore parce
i dea came fronf

A Yes. For instance, it wasn't uncomon for
a man to have 80 acres and sell off 40 acres to his
nei ghbor and split his shares. And so those kind of
things didn't need to require anything additional.

However, as growth cane into the area and
nore and nore people were splitting up snmaller parcels
into acre plots or 2-acre plots, we cane up with if
three or nore were created, they needed to cone up with
a water users' association so that those shares could
be placed in an entity, that we weren't collecting from
dozens of different people.

Q So it's true, then, that one of the goals
of this resolution was to nake sure that if you had a
subdi vision that the water -- the bills fromthe
District would go to a single entity rather than to 8
or 10 or 12 or 20 different people?

A There's no question. Sinplicity.
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Q Look at Exhibit 24 for nme. And go to the
| ast page of that exhibit.

A Ckay.

Q Do you recogni ze Exhi bit 24 as records of
the -- of the Ditch Conpany?

A | do recognize it. It's dated 2006. | do
have recollection. |It's been awhile, but yes.

MR. BARKER | woul d nove the adm ssion of
Exhi bi t 24.

MR. FARRI'S: The rel evance? Wat -- | haven't

found it yet. What's it even say? Wiy is it rel evant
to this matter?
THE WTNESS: It's the letter Jerry Stone to

M's. Hansen on the Mossacora [phonetic] property.

MR BARKER: | think it's also included in your
exhi bi ts.
MR FARRIS: |I'msure it is. |'mjust wondering

what the rel evance is.

MR. BARKER Well, you'll hear. Just be
patient. Business records of the defendant or the --
or sorry, the protestant.

THE HEARI NG OFFI CER:  These seem to be gernane
to the topic at hand, so I'll allow it in.

(Exhibit 24 admitted.)
Q (BY MR BARKER): GCkay. So you nentioned a
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letter fromJerry Stone to Ms. Hansen.
Jerry Stone was at that tine what position
wth the Farmers' Co-op?

A M. Jerry Stone was a CPA in Parnma and
owned a building. And he was the secretary of the
Farmers' Co-operative Dtch Conpany, and they used his
bui l di ng for board neeti ngs and annual neeti ngs and
that sort of thing at that tine.

Q And this letter is witten on behalf of the
Di tch Conpany?

A It is.

Q Ckay. |I'mgoing to ask you about a couple
statenments that he nakes about the purpose of the
resol ution.

That means the 2003 resol uti on we've been
tal ki ng about; correct?

A Correct.

Q Ckay. And he says, "The mai n purpose of
the resolution is to keep Farners' Co-operative Dtch
Conpany water rights in agricultural production and the
stock certificates as whole as possible"; right?

A Correct.

Q "t herw se, the conpany finds itself with a
| ot of fragnented shares, which cause difficulty in

coll ecting assessnents”; right?
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A Correct.

Q Ckay. So when this resolution was passed,
the idea was we wanted to keep those water rights
avai |l abl e for ag production; right?

A Well, | would agree with also the fact that
the agricultural production is where the ngjority of
the land was. They wanted to keep it there on that
par cel .

Q Ckay. And then the other piece of it is
you wanted to keep the stock certificates in big
chunks, rather than individual, one and half acre --
As whol e as possi bl e.

Right. GCkay. So that's a "yes"; right?

> O >

Yes.

Q Ckay. So when One More M| e proposes
transferring 14 shares to JC Watson Conpany for
agricultural production, that is in keeping with one of
the mai n purposes of the 2003 resolution, is it not?

A Wth regard to the statenment, it -- it is.

Q Ckay. And with the intent to keep the
certificates as whol e as possi ble, having JC Wat son
accumul ate nore shares, that makes it easier on the
Ditch Conpany as well, doesn't it?

A That part's true. They would be splitting

their share, but that -- there we go, yeah.
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Q Right. But they wouldn't be splitting this
into a bunch of 1-acre fractional shares; right?

A No. They'd be splitting a 64 down to 50

and a 14.
Q It woul dn't change the nunber of people who
were assessed at all, would it?

A. Not at all.

Q And then turn to Exhibit 19.
A Exhi bit 19, Al ?

Q Yes.

A Ckay. Ckay.

Q

Ckay. So you said you -- maybe you said
it, but you were not on the board when this letter was
witten?

A Not in '"03, | was not.

Q But this is a record of the Ditch Conpany,
isit?

A Yes. Sheila Seiman [phonetic] at the top,
she was a bookkeeper slash secretary for Jerry Stone in
his office that the Ditch Conpany used.

Q And this letter is witten to the Ditch
Conmpany by M. Farris?

A It is signed "M. Farris," yes.

Q And M. Farris states that "The policy and

its bylaws and recently adopted resol ution that
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requires a sharehol der that divides his or her property
divided ditch distribution system easenents and weirs
to the property so divided, this policy is necessary to
ensure that the property so divided is still entitled
to receive his or her proportionate share of water."

Do you see that?

A | do.

Q Is that something that you understand is
sonething that the Ditch Conpany wants to assure
conti nues in place?

A Correct.

Q So that if a parcel of land is devel oped,
you want to nake sure that the people who are entitl ed
to water under their shares can get water under their
shar es?

A Correct.

Q So if the shares have noved off to anot her
parcel of land, that concern for the 2003 resolution is
not at issue?

A Transferring water, as we do do
case-by-case, and it does happen. Replacing water is
sonmet hi ng that we do not support.

Q But ny question was -- | nean | understand
your expl anati on.

But the policy of neking sure that --
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>

Yes.

O

-- people who have water rights, have
shares, can get their water --

Correct.

-- isn't going to be underm ned by this?

That's correct.

o > O >

Ckay. Take a | ook at your February board
meeting, Exhibit 26.
A February. Ckay.
Q There's a section on the first page. Well
|l et me back up a step.
| would like to offer Exhibit 19 into
evi dence.
MR. FARRI'S: No objection.
THE HEARI NG OFFI CER: l'msorry, Bryce? No
obj ecti on?
19 of fered and accept ed.
(Exhibit 19 admitted.)
Q (BY MR BARKER): Ckay. So Exhibit 26 is
the m nutes of your February neeting, 20207?
A That is correct.
Q Those have been revi ewed and approved by
t he board?
A That is correct.

Q There's a statenent on there -- or a
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section on the first page that is under the headi ng
"Attorney Bryce Farris create a resolution.”
Do you see that section?
A That is correct, yes. Uh- huh, | have it.
Q Ckay. So in February M. Farris told you

that he had protested these water rights applications;

correct?

A That 1 s correct.

Q Is there any -- anything in this
resolution -- or I'"'msorry, in the board nm nutes of

January, February, March that authorized M. Farris to
file protests?

A He -- prior to him objecting, he was given
a phone call fromour board, a representative of our
board, and they di scussed this application of One Mirre
Mle and had himlook into it.

He responded with -- with the objection.

And at that tinme we had asked himto |ook into it,
about creating nore -- a resolution that nore
solidified our 2003 resol ution.

Q So -- but there's nothing in the m nutes;
right?

A But it is not in the mnutes, that is
correct.

Q Ckay. And who was that board nenber? Rod?
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Soif I -- if I read this -- and | wll

read it, "Board nenbers agreed for Bryce to create a
resol ution accordi ng to our anended byl aws, Article 6,
section 5, add: 'If surface water is available to be
del i vered or supplied by the Ditch Conpany pursuant to
and in conpliance with | daho Code 67-6537'"; right?

A That is correct.

Q And then it says, "Bill Hartman noved for

Bryce to create a resolution according to | daho Code

67-6537" 7
A Correct.
Q Ckay.
A Very good.

Q So what did you understand about how | daho
Code 67-6537 applied to the Froerers' application?

A As a board nenber, ny interpretation was
t hat |1 daho Code 67-6537 indicated that if there were --
if there were surface water available to the property,
that it maintain the primary water source, and
everything el se being wastewater rights or well water
be secondary. And that's the note we were trying to
hit.

Q And does the -- does the board have the
authority to enforce the Land-Use Pl anning Act for

Canyon County?
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A | cannot answer that. | don't think we do.

Q Is there any other part of the Land-Use
Pl anni ng Act that the board tries to exercise any
i nfl uence over?

A We do not.

Q Did you understand that there had been a --
never mnd. I1'Ill skip that.

So if I nove to the next page, there are

sonme stock transfers in February.

Do you see those?

A | do see those, yes.

Q Is this sale fromMartin to Manti s Hol di ngs
[ phonetic], is that a transfer of shares or transfer of
| and?

A Now -- now you're really reaching into ny

menory bank, and | have a phenonenal nenory.

Q | noticed

A But we do a lot of -- we do a | ot of
transfer of shares.

And to give you a little background, there
are seven nenbers on the board. And each of us
represent a different section of our irrigation 35-mle
canal. And generally between all of us, we are
famliar wth one of the stock transfers and can have

sone input. | apologize, Eleanor Martin [phonetic],
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Mantis Hol dings, | don't renenber.
Q Ckay. Fine.
A It wasn't in ny nei ghborhood.
How i s that?

Q Sure. Not unusual. So then --

Oh, | guess | need to offer Exhibit 26.

MR. FARRI'S: No objection.

THE HEARI NG OFFI CER  Ckay. 26 offered and
ent er ed.

(Exhibit 26 admitted.)

Q (BY MR BARKER): Turn to Exhibit 27. It's
easier. This is already admtted as 103, but I'Il just
use 27 because you' ve got that book in front of you.

A | do.

Q Ckay. So this is when the Froerers and
Matt WI ke cane to your board neeting?

A Yeah, | renenber it well.

Q Ckay. So | guess what puzzles ne about
this neeting is that you had al ready instructed
M. Farris to conme up with a resolution, that he
brought the resolution to the board neeting for you to
consi der - -

A Yes.

Q -- and you didn't nention it at all when

you talked to M. WI ke or the Froerers.
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A That 1s correct.

Q Wiy is that?

A Well, | can see maybe why it's confusing.
But the Froerers were at our neeting. And we had
conducted a little business prior to themthere. W
di scussed personnel matters and/or salary issues and
other things before. Then they presented their case.

My under st andi ng was the reason they were
there was to informus of their intent with their water
shares. Everything el se had been specul ati on of
hearsay. W had not had any fornal application.

And | was there basically -- or they were
there for us to glean information, and fromthat we
woul d be able to make a determ nati on.

Q But this resolution, do you think it

affects their application?

A Very nmuch so. But it solidifies the one
that that was already there in 2003. It's nothing new.
Q So why -- | still don't understand it. |If

it affects what they're asking you to do, why don't you
tell themyou're considering it?

A | believe the discussion -- and correct ne
if I was wong, but explained to them how the history
of the applications for their property had been in the

past and what we were dealing with and how it canme
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about .
| -- | believe that we nmade cl ear we had a

tool to transfer stocks, but we -- in this particular
case with what they were doing and devel opi ng, we woul d
encourage themto have a water users' association and
keep the water on their | and.

Q So when they left the -- when they left the
buil ding, did you | eave them-- did you -- did they

| eave after you told themthis was not going to be

appr oved?
A No. They conducted thensel ves very well.
They presented thenselves very well. | thought we

conducted ourselves cordially. And we are very nuch a
conpany who tries to accommodat e peopl e.

However, we had a consi derabl e di scussion
after they left, and we -- we went down different
venues, different avenues of accommobdati on. And
ultimately, as a board, seven peopl e decided that we
woul d not be able to approve this.

Q So did you communi cate to the Froerers that
you had denied their application to transfer?

A To be honest with you, as a board nenber, |
bel i eve Neddy conveyed to them our answer. But that --
or Bryce. Honestly, I'mnot famliar.

Q So is the board famliar with any laws in
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Title 42 of Idaho Code that requires the use of surface
water to the exclusion of -- and requires the use of
groundwat er as a supplenental right?

A The only one that -- | keep referring back
to the sane one that |daho Code has, that we are trying
to hit the sane notes and encourage people to use

surface water for primary irrigation, prinmary water

sour ce.
Q And that's -- and that's 67-6537; right?
A Correct.
Q And the Land-Use Pl anning Act?
A Ri ght.

MR. BARKER: No further questions. Thank you.
THE HEARI NG OFFI CER  Ckay.

CROSS- EXAM NATI ON
BY MR FARRI S:
Q M. Johnston, if you' d turn to Exhibit --
guess it's 16.
A O this one?
Pur pl e book. 16.
16.

Q
A
Q Yeah. That shoul d be the anended byl aws.
A Anended byl aws.

Q

Yeah. |Is this of the version, if you know,
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that's on the website for the Ditch Conpany?

A It is.

Q Is there other information on the website
of the Ditch Conpany for sharehol ders to obtain

i nformati on?

A. Well, there's a nunber -- there's a
consi derabl e anount of information. |'mnot very
technical, but | have | ooked at it. | have read it.

think it's well maintained. And | think there's a | ot
of information that you can get fromthe website.
Q And if you'd turn to the second page of
Exhi bit 16, section 1 there under Article 2.
The managenent, as you've said, is by the
board of seven directors?
A Correct.
Q And you're one of thenf
A | am
Q And is Neddy Davis a director?
A She is our conpany secretary/treasurer.
She is an enpl oyee.
Q Enpl oyee. Ckay. And you were asked sone
questi ons about the transfer of shares.
Has the Ditch Conpany denied transfers of
shares in the past?

A. Yes.
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Q I n what situations have they done that?

A We' ve deni ed shares because they did not
have a capabl e delivery systemto their property. W
did -- again, case-by-case, the one that |'m nost
famliar with is that they can't be delivered. O
there has been a fee, sone fees due that have not been
collected with regard to the shares that were in
question, and they weren't transferred until it was
resolved. And that's the two npbst conmmon.

Q That letter that you were discussing,

Exhi bit 24, the Stone letter, was that a denial of
transferring of shares?

A s that to Hansen?

Q Correct, it is a letter to Tanya [ phoneti c]
Hansen.

A It was before ny tine. But yes, ny
under st andi ng was they wanted themtransferred i nto one
person rather than to an association, and it was not
transferred to one person. W -- we insisted they have
a -- an entity to hold the shares that woul d deliver
everybody water, not just an individual.

Q Have t here been ot her situations of
devel opnents where soneone has requested to transfer
shares and you' ve deni ed the request?

A Well, the Apple Valley Estates or whatever,
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that's before ny tine as well. But they -- their water
was put into a water users' association, and it
services the entire devel opnent.

Q And if you'd turn --

A We did not transfer individually to the
i ndi vi dual people |like they would have |iked to have to
begin with.

Q Did the individual people cone to the board
and request the shares to be transferred into their
nanmes i ndi vidual | y?

A The -- the developing team it was a
brot her and sister team Atkinsons [phonetic], |
beli eve, was their name. But anyway, yes, themand a
few of the -- | understand that earlier buyers would
li ked to have set it up that way, and we insisted or we
recomrended and we -- that's the only way they coul d
transfer is into an entity of an associ ation, a water
users' associ ation.

Q If you' d turn to in the -- yeah, the one
wth the blue tabs, the white binder, under
Exhi bit 105.

A Ckay.

Q And there's a | ot of documents in here, but
I ' m | ooking at page 26 of 40.

A Ckay.
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Q
A

period of ti
Q

Hansens?

o >» O > O »

about ?

A.
Q

Do you recognize that letter?

You know, | do not. But it's about ny

me. | recogni ze the nanes.

And this -- do you recognize the nanes, the
The Hansens.

Do you recogni ze the name Mbssa - -
Mossacor a.

Mossa -- Mbssacora Local Trust?
Yes.

s that the devel oper you were talKking

Yes, correct.

And is this the denial of the transfer that

Ms. Hansen was requesting --

A

Q

A

Q
reguests on

A.
Q

That is correct.

-- you referred to?

Yes.

So the board ultimately reviews transfer
a case-by-case; is that right?

Yes.

Does Neddy Davis, the secretary, ever

approve transfer requests?

A
Q

No.

Has the Ditch Conpany protested other water
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right applications and sought a simlar condition, that
they're for supplenental use?

A The only one that | can think of offhand
that was fairly recent is the Parnma School D strict.

Q Ckay.

A And it's simlar. They have shares. They
irrigate the school grounds, which is considerable.
And they, too, have a problemw th sedinent in their
wat er and have had i ssues, and they wanted to file in a
drain that went close to the school property on
wast ewater rights and elimnate the other -- or their
shar es.

And we had them-- their primry use was

their shares, their water shares. But their secondary,

we had no problemw th themfiling a wastewater right.
Q So long as it was suppl enental use?
A Suppl enent al use.

Q Ckay. So if you'd turn to Exhibit 114.

A. 114. Okay. Cot it.

Q Is this the water right application you
were referring to on behalf of Parna School District?

A Jim Norton signed it, and he's our
superintendent. So without reading it, yes, this |ooks
i ke the one.

Q Ckay. And you resolved the Ditch Conpany's
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protest with the School D strict based on these
conditions that are listed here in the stipul ation?

A That's correct. They didn't have any
problemw th it.

Q And their application was not for
groundwat er, but for wastewater?

A That's correct.

MR. FARRI S: Move for the adm ssion of

Exhibit 114.
MR. BARKER: Question -- I'msorry. Sane
obj ection about relevance. | knowit's part of the

Departnent's records.

THE HEARI NG OFFI CER  Noted. And we'll accept

it, simlar to the other ones. Gkay. 114.
(Exhibit 114 admtted.)

Q (BY MR FARRIS): What do you know about
the One More Mle -- or the property that's now owned
by One More M I e?

A | have not -- | don't have a great deal of
detail, other than, you know, as a child | went to
school wth the O Tannys [phonetic]. They lived there.

Does that hel p anyt hi ng?
And then when | got on the board, it had
cone before the board a tine or two about devel opnent

and how we had again referred to our byl aws and
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resolutions. And we asked that they put the water in
an entity or a water users' association for the
devel opnent pur poses.

And they had agreed to that at the tine.
Not hi ng that | know of was done. | don't know that
they ever filed any particul ar papers. Nothing cane
across our desk at the Farnmers' Co-op.

Then -- then they changed ownership, sone
of the devel opnent was put in. Again, we hit the sane
not e about a water users' association. Nothing else
cane across our desk. But we could see sone things
t hat had happened. That's what | know.

Q You were here when we were di scussing that
adm nistrative split that occurred in 20077

A Correct.

Q Your byl aw requirenents for putting in a
di stribution system and the 2003 resol ution predated
that, didn't they?

A Correct.

Q And when was the first tine that you heard
that the owners of the property were proposing
sonet hi ng other than an irrigation system

A Wll, it was at our January neeting or --
January neeting, | believe.

Q After they filed the applications for
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the --

A Correct. Wat had happened -- again, our
seven- nenber board has a ot nore information wth
their -- in a particular area within our system And
it was in the paper. And one of our board nenbers is
fromthe area, and brought up the fact that this is
what' s happening and we need to take a |l ook at it and
see where it goes. And so that's how you were
cont act ed.

Q And you were asked if it was in the
m nut es.

Is there any doubt, as you sit here today,
that the Ditch Conpany intended to protest these 14
appl i cati ons?

A That is correct.

Q You have no doubt ?

A No doubt .

Q Yeah. Now, what -- what is the Ditch
Conpany seeking today? Seeking a condition simlar to
t he one proposed with Parna School District?

A It's very sinple. | -- we would -- we'd
li ke to accomopdat e people where we can. But we'd like
for the surface water to stay on the property if at all
possible, at least for the prinmary irrigation source.

The Ditch Conpany has no problemw th an
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applicant filing for groundwater well applications or
for wastewater rights, as long as it's secondary to the
wat er that's used.

Q And the -- the resolution that was tal ked
about, | have it as 101, but | think | got it wong. |
guess it's Exhibit 28.

Do you have that in front of you?

A Ch, 28. Okay. Resolution. Exhibit A

Q And that's the resolution that you
di scussed that was passed on March 11th, 2020?

A Ckay. Yes.

Q Any doubt that the board passed that
resolution and it's an effective resolution of the
boar d?

A G ve nme that question again. Any doubt
what ?

Q That the board approved that resol ution and
passed it?

A Absol utely, yes.

Q Yeah. WMarch 11t h?

A Yeah, there was very little discussion

Q Yeah. Wat -- you were asked kind of on
this timng of why this wasn't di scussed with the
Froerers when they cane.

Wien did the -- when did this resol ution
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first cone up?

A Thi s?

Q Yeah.

A | believe it was in | ate Decenber or early
January.

Q Well, if you' d |look at Exhibit 26, which is

the mnutes fromthe February 12th neeti ng.

A Exhi bit 67

Q 26.

A 26. Ckay.

Q And | apol ogize. 1'mgoing to make you
bounce around a little bit.

A That's all right. That's all right. |
don't m nd.

Ckay. This is February.

Q February 2020; right?

A Ri ght.

Q Ckay. By this tine the board had al ready
protested the applications; correct?

A It was at least a nonth prior to this date
that you had been notified to look into this.

Q And this is when the board di scussed a
resolution -- and | think you used the word
"solidifying," solidifying the board' s position?

A Carify it. Solidify it. It didn't -- it
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doesn't appear to sonme people our resolution of 2003
that it's clear or the nmessage what we wanted to take.

Q Ckay. And then going back to Exhibit 28,
which is the resol ution.

A Ckay.

Q Does this resolution accurately descri be
the position of the board?

A We think so today, yes. W were pl eased
withit.

Q And is this resolution -- you're -- |

assune you're a sharehol der of the D tch Conpany?

A | am

Q | assune this resolution applies to you?
A It does.

Q Is M. N elsen a sharehol der?

A It sure will.

Q Does it apply to hinf

A Yep.

Q Does it apply to this JC Wat son?

A Correct.

Q So if the shares are transferred to

M. Watson, is there any guarantee that M. Watson
won't devel op his property?
A No, they own a | ot of property. And they

are very strong in agriculture. But M. Watson is an
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extrenely good busi nessnman. And in our conversations
in the past, he doesn't want any restrictions to his

| and as far as what he uses with it, be it devel op, be
it farm be it whatever.

Q In this resolution -- let's take a | ook at
it. If you d look at -- what | want -- what | want to
be clear is, let's take a | ook at paragraph 3 --

A Ckay.

Q -- on the second page.

Do you see where it's not intended to
prevent a shareholder fromacquiring or applying for a
new groundwat er right?

A Correct.

Q But is rather intended to ensure that the

exi sting surface water renai ns avail able as the primry

sour ce?

A Correct.

Q And that's the policy of the board?

A That's it.

Q Yeah. And let's go to Exhibit -- or excuse
me, the next page under paragraph 4.

A Ckay.

Q And you see the first sentence that says

"This resolution policy is not to apply to water rights

or wells for groundwater which are excl usively intended
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for donestic purposes"?

A Correct.

Q Then was it the policy of the board that
trying to look into the future, as far as devel opnent,
and as this policy -- it's intended only for new
applications for irrigation use; correct?

A Correct.

Q And so long as they're supplenental to the
Ditch Conpany's existing surface water rights, you have

no objection to thent?

A No. An exanple long before |I was on the
board -- ny father was on the board for 30-sone years.
But in the early '80s/late '70s, | don't renmenber the

date exactly, we had a drought. And there were nmany,
many, many, irrigation wells that were drilled in
our -- in our service area, Farners' Co-op, and they
were all supplenental wells to the irrigation water.
And we didn't -- we didn't deny anyt hing.

Q Now, going back to the neeting on
March 11th, at that neeting or prior to that neeting
had anyone from One More Ml e submtted an application
to transfer shares to the board?

A No, |'ve never seen one.

Q Has anyt hi ng ever been submtted to the

board for approval of a transfer of shares

000234




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N Rk O

Hearing - June 15, 2020 234

[unintelligible]?

A. | have not seen a stock transfer from One
More M1 e.
Q So as we sit here today, they are an

exi sti ng sharehol der?

A Uh- huh.

Q And they have not applied to the board to
transfer any shares?

A Not that |I'maware of. And |I've not m ssed
a board neeti ng.

Q And the -- the docunent agreenent with
M. Watson -- and that is Exhibit -- | think it's 29.

Do you have that in front of you?

A | do.

Q Yeah, it is. 29.

Has t hat document ever been presented to
t he board to act upon?

A No. | -- honestly, |I can't tell you where
| sawthis. But | saw it fromyour exhibits. But as
far as a board, we have not passed it around.

Q No one from One More M1 e has, you know,
mai l ed this in or sought approval of this?

A Not to ny know edge.

Q Do you have Exhibit 11 in front of you?

A Ckay.
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Q And you' ve been here through this hearing;

correct?
A. That is correct.
Q And you -- if you' d turn to the fifth page

of Exhibit 11.

A Ckay.

Q And you' ve heard the discussion about
there's this e-mail from Neddy. It says Neddy Enrico
[ phonetic] .

I s that Neddy Davis?

A Yes. Neddy recently marri ed.

Q Ckay. And -- well, as you read this
e-mail, what's your understanding of what this
aut hori zes?

A You nean Neddy's response?

Q Correct.

A Well, what she's told is that the shares
are not attached to the |land and the farner. He can
nove his water within his irrigation systemand within
his parcels of land to accommbdate hi s needs.

And so what | get fromthis is that she
reiterated that, is that One More M1l e holds the
shares, if they want to do sonething with the water or
nove it around, you need to get a letter fromhim He

has control where he irrigates wth it.
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Q In any event, whatever she intended, did

Neddy have any authority to approve the transfer of

shar es?
A Ch, no.
Q That's, again, a board action?
A Yes.
Q And even though the shares can be noved,

they' re not appurtenant, does the board have the
ability to set rules and regul ations as to the use and

deli very of shares?

A Yes.
Q Is that in the byl aws?
A Yes.

Q Ckay. And for instance, the rules and
regul ati ons regarding three or nore parcels and setting

up an entity to hold those shares?

A Yes.

Q Isn't that a restriction on the transfer of
shares?

A It is.

Q Wiether it's applicable to this situation
or not, it is sonething that the board enforces?

A It is.

Q Yeah. So ultimately it's the board that

makes t he decision on whether or not it wll approve
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transfer of shares?

A And we try to make it as transparent as
possi bl e and easy to deal with. And quite honestly,
t he decisions we nake is in the best interest of our
shar ehol ders. They own t he conpany.

MR. FARRI S: That's all | have.

REDI RECT EXAM NATI ON
BY MR BARKER

Q Do you still have Exhibit 11 in front of
you?

A 11? | have 11.

Q So I'"'mnot quite sure | heard what you
said, but I -- ny notes say that you indicated that

this e-mail says that Neddy said they could nove water
around within their irrigation systenf
A | believe we're tal ki ng about --

Q Page 5 of Exhibit 11.

A Page 5 of 11. | flipped back from 11 and
| ost it.

Q The i nfanpbus Neddy --

A Now |'ve got it again. Sorry.

Q Ckay. Sorry.

A Thank you.

Q Sorry.
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A Yes.

Q So | thought what | heard you say was t hat
this e-mail says that -- that an owner, a sharehol der,
can nove water around within their own irrigation
syst enf

A They can deliver water within their own

systemto deliver on their own parcels, parcels they

own.

Q So where does it say in this e-nail that
she -- he can only irrigate within a single irrigation
syst enf?

A Well, it just says we have no control as to

where he irrigates. She -- she, Neddy, hears fromthe
board - -

Q Ri ght.

A -- that that's what is allowed all the
time. That's ny interpretati on of what she wote to
hi m

Q But you don't -- you wouldn't prevent
soneone fromusing their own irrigation right on one
parcel that's delivered at one headgate and using it on
a parcel that's delivered at another headgate, as |ong
as you have the ability to deliver at that headgate?

A Correct. No, that's -- you are spot on.

Q Ckay. So we don't have to worry about only
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transferring wwthin a single irrigation systenf

A No, no.

Q Ckay. So look at -- where did it go? |
think it's 28.

Farris, try 28. See if | got that right.

Yes.
The 2020 resol ution.
A Ckay.
Q A coupl e of quick questions for you on
this. One, two, three -- fourth "Wereas" clause says

that "the intent of the resolution or policy is to
mai ntain and keep surface water delivery on | ands
wthin the Ditch Conpany service area and boundari es,
even as devel opnent occurs"; right?

A Correct.

Q And that is what the Froerers are proposing
wth this transfer; right? To keep the water in the
service area; right?

A They' re proposing that and replacing their
wat er with sonet hi ng el se.

Q Yeah.

A Yes.

Q But they're proposing that the water would
mai ntain -- stay in the service area?

A I n our service area, Yyes.
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Q Yeah. And that you -- as we di scussed,
Wat son coul d get that water delivered?

A That is correct.

Q And his land is within -- he has | and
wthin the service area that he could put that water
on?

A You are correct.

Q Ckay. And then under the "Therefore it be
resol ved" paragraph 1, it says that "This resolution is
in addition to the requirenents of the byl aws,"”
et cetera; right?

A Ri ght.

Q So this is sonething new and di fferent on
top of what you've already done; right?

A Well, for ne it's new, and it's worded
different, but it's -- we're hoping it adds nore
clarity and solidifies what we already have.

Q And again, looking at the third resol ution.

A Ckay.

Q It says -- third -- sorry. The third
"Wher eas" clause of the resolution.

A OCh, excuse ne. Al right.

Q "This resolution is in addition to the
previ ousl y-adopted policy and rul es of August 23."

A Correct.
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Q So you' re addi ng sonmething that wasn't
t here before?

A We' re addi ng words, yes.

Q And so if the water right is not
appurtenant to the land --

A Correct.

Q Which it's not; right?

A Ri ght. Very good.

Q -- and the sharehol der owns his shares and
owns the water, by what right does the board have to
tell a shareholder it has to remain appurtenant to a
particul ar parcel of | and when it's not appurtenant to
any | and?

A He owns his shares. The D tch Conpany owns
the water rights.

Q Ri ght.

A And so that's how we would |like to see the
di stribution of that water, on agricultural or on the
land that it was originally assigned to.

Q But --

A But it is -- it is sold through shares to
t he i ndivi dual | andowners.

Q But you can distribute this water? You've
al ready said you can.

A. We can distribute the water --
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Q Ri ght.

A -- in nost every | ocation.

Q And so -- but how do you have the right to
tell any of your sharehol ders that "Your right's not
appurtenant to any particular parcel of |and, but you
can't -- you mnmust use it on this parcel of |land. You

have to. You have no choi ce"?

A It's not that we -- we're not saying he --
we're not saying he can't -- he has to use it on this
parcel of land. He has to use -- there's Farners'

Co-op water there. He can nove sone of that to other
| ocations, but he can't replace it. O we would -- we
are trying to hit the note that we don't want the water
repl aced.

Q So how long is this no-replacenent rule
effective?

A Since 2- -- how long has it been?

Q No. How long does it stay in effect? Wat
happens if the Froerers tonorrow noved it to anot her

parcel of land and then five years fromnow drill ed

a -- applied for a well? Wuld you be able to protest
t hat ?

A I f they noved their water off of this | and
and then -- and then applied for a well on this parcel,

is that what you're asking nme?
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Q Yes, five years from now.

A If the water is gone and they -- and they
had no water available to the [ and, then we woul d
probably not protest it.

Q So if the Froerers go ahead and sell these
14 shares to sonebody who can use it and refile the
application, you wouldn't be able to protest?

A But we're going to need to be able to
transfer the shares. And we would prefer that they use
that water as a prinmary source on the | and.

Q But how do you know what they're going to

do?
A well --
Q Sois it one year? | nean what's the
w ndow of tinme that soneone is prohibited fromdrilling

a well after they transfer the shares? 1Is it one year?

A W -- we've never --

Q Five years? Ten years? 20 years?

A They can -- they can apply for drilling a
well anytime. W'd just like it to be secondary water.

Q Ckay. Even if the water has al ready been

transferred off?
A. If it's been transferred -- even if it's
been transferred off, if they don't -- if they don't

have any water.
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Q So how would it be secondary if they don't
have any water?

A Well, we're not going to transfer it off.
O we're not wanting to transfer it off.

Q How woul d you -- | guess ny question is,
how do you know what they're going to do?

A Well, we don't know what they're going to
do. W just --

Q So you would prohibit a transfer because
upon the off chance that sonmebody m ght want to put a
well on there in the future?

A We woul d have no problemw th putting a
well on there. The -- the whole basis behind this is a
futuristic |ook fromour sharehol ders. Wen your water
is spread over 15,000 acres like it is and used by
nunbers of shareholders and is continued to be used in
t hat basis, you have nore peopl e paying for fees which
mai ntains a delivery systemof the entire thing.

You keep transferring water off of this

| and, even though you put it in the hands of a few, you
have | ess and | ess deliveries and | ess and | ess peopl e
that you're relying on to pay the fee.

Q But you still have the sane fees?

A Still have the sane fees.

Q Ri ght ?
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A Uh- huh.

Q So you still -- and if they don't pay their
fees, you can -- you can not deliver their water?

A That -- that is correct.

Q Or you can take back the water fromthem
right?

A You can foreclose on their stock.

Q And if you do that, you can sell the water
t o sonebody el se?

A That. O we can put it in a pool. W do
keep a pool of stock in our conpany.

Q So | have to -- | have to tell you, I'ma
little confused by M. Farris' question to you about
you' ve never -- never got any indication that the
Froerers want to transfer this water off the |and --

A Honest --

Q -- so therefore -- | nean | guess ny
question is, are you telling us you haven't nade a

deci si on about whet her or not they can transfer

these -- this water off of these --
A We' ve never denied them
Q Have you not nade a decision that they

cannot transfer the water off of these 28 acres?
A. Ther e has been di scussion in the board, but

there's not been a board deci si on. The di scussi on was

000246




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N Rk O

Hearing - June 15, 2020 246

that we would prefer their -- their primary water
source, surface water, continue to be prinary, and that
t he di scussion was that we were willing to contri bute
to Bryce Farris and his conpany to chanpi on our cause.

Q So isn't the purpose of this protest to
ensure that they have to keep the water on this parcel ?

A Pretty nuch.

Q So in effect, by protesting you' ve told
themthat you're not going to approve any transfer of
the water off of this property?

A We have board nenbers, | can tell you, that
probably feel that way. W have not nade a deci sion.

Q You' ve nade a decision to protest to
prevent themfromtransferring the water off?

A We think that we should protest this to
stand on the values that we nake our decisions wth,
yes.

Q Ckay. So if I -- if you get a protest --
if you get a -- so what would | have to do if I'm
transferring ny water off? To transfer ny water to

sone ot her sharehol der, what would |I have to do?

A So you own | and and you have water and you
want to sell it?

Q | don't even have to own |and, do |?

A It's possible that you could own water and
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not |and, that is correct.

Q Ckay. So what if | wanted to sell ny water

right, ny shares, what would | have to do?
A. You woul d cone to the board with an

application to transfer your water to X

Q Transfer ny shares --

A Shar es.

Q -- to a person?

A O an entity.

Q Ckay.

A Or a corporation or whatever.

Q Ckay. And you have a formthat you use for

t hat ?
A We do.
Q Ckay. And so you will not consider any

transfers until you see that form is that what your

poi nt is?
A That's -- that's pretty nmuch it.
Q Ckay.
A We'd |i ke to see the circunstances

surroundi ng the transfer.

Q Ckay. So you know the circunstances
surrounding this transfer here; right?

A What they brought to us at their neeting,

yes.
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Q Ckay. And your answer to the circunstances
surrounding that transfer is no?

A We did not give them an answer surroundi ng
the visit we had in March. And we had deci ded that we
would -- it was appealed. And so we decided that we
woul d take the hearing process.

Q Ckay. So you're waiting on the hearing
process to tell them whether they can or can't do this?

A We feel strongly that it should stay on the
property as a prinmary water source. ' m not sayi ng
that we're always right. But that's the way -- that's
the way we're runni ng our conpany. That's why we're
her e.

Q And just -- just so I'mclear, there's
21,000 acres, roughly, in the boundaries of the
District?

A I n our servicing area, and there's about a
little over 15,000 acres that is irrigated.

MR. BARKER: | don't have any further questions.
Thank you.

THE HEARI NG OFFI CER: M. Farris?

MR FARRIS: | have a coupl e.

Iy
Iy
Iy
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RECROSS- EXAM NATI ON
BY MR FARRI S:
Q M. Barker asked you about One More Ml e
transferring water to sonmeone who can use the water.

Can't One More M|l e use the water?

A They have the water.

Q It's there, it's available, isn't it?

A Yes.

Q It's been used in 20197

A They' ve had owner shi p.

Q It's been used on their property in 20197
A Hi storically.

Q It's been used in this year? They're using

your shares this year, aren't they?

A Correct.

Q How can they ask to transfer the shares if
they're using them as we speak?

A That's part of the equation or part of the
di scussion that we have at our -- at our board neeting.

Q But at the -- at the neeting in March where
t hey canme and presented their -- presented what they
wer e doi ng and the board asked questi ons and what not ,
did they ask for essentially a variance or to allow
themto have these wells on the 14 acres -- 14 -- 14

wells on 28 parcels -- or acres --
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A Correct.

Q -- correct?

A Correct.

Q And ultimately the board deci ded no, they

did not agree with that, which is why we're here today;
correct?

A Correct.

Q And ultimately they al so decided let's
approve of the resolution that we brought up a nonth
bef or e?

A That is correct.

Q Ckay. Now, you were asked about how can
the Ditch Conpany determ ne how a sharehol der can use
their water if they can transfer it off and whatnot.

Now, the Ditch Conpany owns the water
rights; correct?

A Correct.

Q The sharehol ders are subject to the

articles and bylaws and resolutions of the Dtch

Conpany?
A That is correct.
Q And if you would | ook at Exhibit 16.
A 16. Ckay.
Q And |'m on page 2.
A Page - -
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Q Section 2(d).

A Ckay.
Q "The board of the Ditch Conpany, seven
menbers, has the abority -- has the authority to

prescri be, adopt, amend fromtine to tinme such
equitable uniformrules and regqulations as in their
di scretion"; correct?

A Correct.

Q Those could be including as to the transfer
of shares?

A Correct.

Q Those could be including as to the use and
delivery of water?

A Correct.

Q Ckay. Now let's look at page 5. And I'm
under Article 8, section 2.

A Ckay.

Q Now, this is actually under the headi ng of
"Water distribution.”

And you see the third sentence down that is

hi ghl i ght ed?

A Ckay.

Q "The conpany has the right to make rul es
and regul ati ons concerning the delivery of water as it

deens necessary"; correct?
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A Correct.
Q Wy -- you know that One More M1 e owns

anot her hundred or so acres in this vicinity; right?

A My understanding it's a hundred-plus acres
there. That's all 1 know.
Q Why does it concern you to have 14 new wel |

applications where they' re seeking to replace the Ditch
Conpany's surface water?
A To be honest, we |ook at this, and when

t hey ask the question of future devel opnent, it just

| ooks as though that would -- might be a pattern of
selling -- getting rid of the surface irrigation and
drilling wells, which all the information indicates

that it's a doabl e thing.

However, should they be used as a footprint
of many ot her devel opnents in Apple Valley, it would
just allow us to see nore of our water in different
pools and | ess people that are using it. And | think
it fragments what we're trying to acconpli sh.

Q Is there any doubt in the 21,000 acres of
Farners' Co-operative Ditch Conpany that there's going
to continue to be devel opnent in the next 5, 10, 15, 20
year s?

A Well, of course fromny perspective, the

Apple Valley area is a target because it was platted
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many, nany, nany years ago in the early 1900s. And
it's probably first to be approached froma sinplistic
approach of devel opnent.

However, when you get from Cal dwell and
Nanpa on the other end of our irrigation ditch, we're
seeing nore and nore pressure all the tine of |arger
devel opnents comng along. | knowit's com ng.

We're only to trying to do what's in the
best interest of shareholders to hold our conpany
together and give it stability to deliver our water to
t he sharehol ders t hey have.

MR FARRIS: That's all | have.
| don't know. D d Exhibit 28 ever get

noved for adm ssion? | would nove for adm ssion of
Exhi bit 28.
MR, BARKER | don't have any objection.

THE HEARI NG OFFI CER  You're offering 287
You're offering Exhibit 287

MR. FARRI'S: Yeah.

THE HEARI NG OFFI CER  Ckay. And, M. Barker, no
obj ecti on?

MR. BARKER: No objection.

THE HEARI NG OFFI CER:  Ckay.

(Exhibit 28 admitted.)
MR FARRIS: And the other -- we spoke about it.
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It was Exhibit 105, page 26, |I'd nove for the adm ssion
of that.

THE HEARI NG OFFI CER.  Exhi bit 105, just page 267
Just a second.

MR. BARKER: No objection.

THE HEARI NG OFFI CER  Are you offering just
page 26, or do you want everything, the whole exhibit?

MR FARRIS: [|'Il offer the whole thing, yeah,
t he whol e exhibit.

THE HEARI NG OFFI CER Let's give M. Barker a
chance to | ook through it.

MR BARKER. | -- no objection. It's a record
of the Ditch Conpany.

THE HEARI NG OFFICER:  All right. Exhi bit 105
has been offered and accepted into the record.

(Exhibit 105 admtted.)

THE HEARI NG OFFICER:  So, M. Farris, you said
you were done?

MR. FARRI'S: Yeah. Nothing el se.

THE HEARI NG OFFI CER M. Barker, do you have

any questions for M. Johnston?

MR, BARKER: | have a few foll ow up, based upon
the -- M. Farris' questions.
Iy
Iy
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FURTHER REDI RECT EXAM NATI ON

BY MR BARKER:

Q

64 shares --

A
t hat was on
Q
irrigate?
A
Q.

You -- you know that the Ditch Conpany has
or sorry. Let ne try it again.

The Froerers have 64 shares of stock?

That's ny understanding, yes. And | think

the certificate.

And how nmuch does that entitle themto

They would be able to irrigate 128 acres.

Ckay. And so | wasn't quite sure the

i mport of M. Farris' questions.

But do you understand that the Froerers

wanted to nove all 64 shares to soneone el se?

A

No. We -- we thought so originally. And

t hey cane and gave us nore clarity on that point when

they visited us.

Q
A
Q

w th WAt son

A.
Q

And so the idea was to nove 14 shares?
That is correct.

And that's what Exhibit 29, the contract
says?

Yes.

And then | want to nake sure | heard this

right, but when M. Farris asked you about the March

meeting in 2020, he said that the Froerers asked for a
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vari ance.
Renenber that?
A No.
Q | think that's the word he -- that's the

word | w ote down.

A Ckay. Variance? | think what -- again,
what | thought he was referring tois they were --
there was sone discussion with regard to the 14 shares
bei ng transferred, themdoing the wells. But then on
their future devel opnent of multiple wells they
woul d -- they could adhere to a pressurized system
Maybe that's what he was referring.

When you say "variance,"” that's where --
that was part of a di scussion.

Q Ckay. And he al so said, and you agreed,

t hat the board deci ded no?

A After the Froerers had |left and we had a
consi der abl e anobunt of di scussion, we had deci ded t hat
we would not -- if -- if they were approached -- if we
wer e approached with a transfer at this tinme, we would
rather go the hearing process and stay with our
obj ecti on.

Q And again, it's no -- there's no question
that the water rights for the Ditch Conpany are not

appurtenant to any particul ar parcel of |and?
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A You are correct.
MR. BARKER That's all | have for Tom
Thank you. Thank you, Tom
THE W TNESS: Thank you.
THE HEARING OFFICER M. Farris, do you have

any foll ow up?

MR FARRIS: | don't have any foll ow up, no.
Thank you.
THE HEARI NG OFFICER: | do have just a coupl e of

questions, just so | can be clear on this.

EXAM NATI ON
BY THE HEARI NG OFFI CER:

Q So | believe when you first started your
testi nony, you tal ked about how you own 40 acres and
you m ght have 20 shares to irrigate that 40 acres.

A Yes, that's the equation we use.

Q Yes. So you m ght also have 10 shares to
only irrigate 20 of those acres; right?

A Correct.

Q And it sounds like I think at one point you
said that a person m ght have nore than 20 shares but
only own 40 acres. In fact, | think | mght have heard
that One More MIle owns 112 acres but they have shares

toirrigate 128 acres.
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A Correct.

Q And | also think | heard that the D strict
itself maintains a pool of shares that --

A That is correct.

Q -- presunmably aren't delivered to people to
be irrigated?

A The water rights are 100 percent used, but
di stributed through smaller -- we have an all ocati on of
12,000 shares. There's only about 8800 of them
outstanding. The rest are in a pool. But our water
rights are represented with that 8800 shares.

Q Ckay.

A Does that hel p you?

Q That does hel p ne.

So when -- when a person owns a share --
and | think you said sonebody can own a share w t hout
owni ng any | and?

A For instance, I'll give you an exanple. |
had a nei ghbor that had 100 acres.

Q Uh- huh.

A They kept their famly at odds, so when
t hey died, they had two daughters. Gave one the | and,
one the water.

Q Ckay.

A. She now owns water w t hout | and. And t he
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ot her daughter had | and wit hout water.

Q Ckay. And so if she wanted to have her
wat er delivered to that land that it used to be
associ ated with --

A Correct.

Q -- what process would she go through?

A Well, fortunately the two of themdidn't
end up in court. They ended up at our office. And we
ended up with an agreenent to, once again, put the |and
and the water back in both their nanes.

Q Ckay. So |I'mthinking howto franme sone of
t hese questi ons.

So when you tal k about a transfer of a
share, does that always involve a change in ownership
of the share?

A No, not al ways.

Q It does not. So a person who owns a share
could file a transfer with you -- actually, first of
all, would they need to file a transfer with you if

they historically used sone shares on this part of
their ground but now they want to use it on this part
of their ground? They don't need to file a transfer
for it?

A Not unl ess they changed the nane.

Q Ckay.
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A For instance, a parent give whatever
portion of ground to their children, and they w |l
transfer sonething -- so a share to their children.

Q So in that case they're changi ng the
ownership --

A They are. They're giving it to their
chi I dren.

Q -- of the stock, but they're not
necessarily changing the |land that that stock is --

A That is correct.

Q -- appurtenant to?

And are there ever tines when sonebody
changes the location of the land that they're
irrigating wthout changi ng ownershi p?

A Changi ng the | and w thout the ownership?

Q Wt hout changi ng the ownership of the
stock. |I'msorry.

So for instance, if I own a hundred

acres --
A Uh- huh.
Q -- and | have shares for 50 acres --
A Ckay.
Q -- and let's say | want to stop irrigating

this 50 acres and | want to start irrigating this other

50 acres that | own.
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A As |l ong as you have irrigatable land wthin
our serviceable area and have stock that w |
accommpdat e that, where you put that water, it's
entirely up to you.

Q And | don't have to go through an

application for transfer with you or anything |ike

t hat ?

A You do not.

Q Ckay. Now, a slightly different
scenario -- and forgive ne, because |I'mjust kind of
trying --

A That's fine.

Q -- round out ny understandi ng, because |
haven't had a chance to read through all the articles
of incorporation. |'mnot even sure that they' ve been
admtted into the record yet.

MR. FARRI'S: They have not.

Q (BY THE HEARING OFFICER): So if | -- if
|'ma person that -- that like -- let's say I own 50
shares --

A Ckay.

Q -- but I don't own any land, if | want to
use ny water on a person's land that | don't own, do |

have to file a transfer application wth the board?

A If you -- maybe -- naybe this will help.
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An exanple: A | andowner owned 40 acres and had 20
shares of stock.

Q Ckay.

A They didn't pay their fees. It went into
foreclosure. The stock was foreclosed on. The renter
who was renting the 40 acres had additional stock from
what he was using on his property, and used sone of

that water to irrigate this 40 acres that lost its

wat er .
Does that hel p you?
Q And did he have to go through --
A He did not have to go through us.
Q He didn't have to. GCkay. And is that only
true if it's -- if it's land that -- that used to have

wat er shares appurtenant to it?

A You are absolutely correct.
Q Ckay.
A It has a history of irrigated water with a

delivery systemfromthe Farners' Co-op canal.

Q Ckay. So if the Froerers wanted to not
change the ownership of their shares but if they wanted
to enter into sone kind of an agreenent wth
M. Watson, for exanple, to nove those shares and have
those shares delivered to his property?

A But they keep ownership.
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Q They keep ownership of the shares. They
don't have to go through a transfer?

A That's right.

Q Ckay. Al right. And as it seens in what
|'"ve seen in the bylaws, they tal k about transfers, but
they don't really nmake a very good di stinction between
ownership of the shares and delivery of the water, but

maybe |'mjust --

A No. No, no, you are correct.

Q Since |'"'m-- so this has been very hel pfu
to ne.

A Ckay.

Q And let's see. And you alluded to the

Appl e Val | ey devel opnent.

A | believe it's called Apple Valley Estates,
but I could be wong. But | believe that's it. It was
an 80-acre parcel, | believe, that was subdivi ded years

ago.
Q And that's -- that's not part of One More

Mle's land, or is it?

A No.
Q It's not.
A. It's not too far fromthem as the crow

flies, but no.

Q Ckay.
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A It's just a devel opnent that had water
rights or had shares -- excuse ne -- and they devel oped
the entire parcel, and the shares went into a water
users' associ ation, water user's agreenent.

Q Ckay. So in that case the people who owned
the shares were different fromthe people who owned the
| and, and that went through a transfer?

A Correct, it went into an entity.

Q An entity. Ckay.

A And the -- the owners of the different
parcels are different -- are nenbers of that entity.

THE HEARI NG OFFI CER  Okay. All right. | think
that -- that helps to clear sonme things up for ne.

don't have any further questions, so thank you.

THE W TNESS: Thank you.

MR. BARKER W have no further w tnesses to
call, so we'll rest the applicant's case.

THE HEARI NG OFFI CER  Ckay. Does protestant
w sh to call any nore w tnesses?

MR FARRIS: Can we take like a five-mnute
br eak?

THE HEARI NG OFFI CER:  Sur e.

(Recess.)
THE HEARING OFFICER:  AlIl right. So it is about

4: 35, 36, and we're just com ng back on the record.
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And, M. Farris.
MR FARRIS: The Ditch Conpany will call Rod
Ni el sen.
THE HEARI NG OFFI CER: Rod Ni el sen.

M. Nelsen, I'"Il swear you in.

ROD NI ELSEN
havi ng been called as a wtness by the Protestant, was

duly sworn and testified as foll ows:

THE HEARI NG OFFICER Do you solemly affirm
that the testinony you're about to give is the truth,
the whole truth, and nothing but the truth?

THE W TNESS: Yes.

THE HEARI NG OFFICER. Al right. Please have a

seat .

DI RECT EXAM NATI ON
BY MR FARRI S:
Q M. N elsen, do you hold a position with
the Farnmers' Co-operative Ditch Conpany?
A ' mthe president of the conpany.
Q And how | ong have you been in that
position?

A Ch, ten years.
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Q Ten years?
UNI DENTI FI ED SPEAKER: Longer.
THE W TNESS: Longer than that? Tine passes.
Q (BY MR FARRIS): Let ne ask you anot her
question, | guess.
How | ong have you been on the board?
Wel |, since about 1991, | believe it was.

Ckay. Wdhat do you do for a living?

> O >

So I farmfull tine.

Q Do you know the property we've been talking
about here today, the One More M|l e property?

A Yes. | -- our famly farned -- we actually
farmed the ground at one tine from G ant Peterson and
then later his son Myron for a few years.

Q Can you give ne a tine frane, generally, as

far as when that occurred.

A Yeah, | didn't cone prepared for that.
It's about 15 years ago, | think, is when we stopped or
so, 12.

Q How was the ground irrigated?

A It was all furrowirrigated.

Q From what source? Was it the Ditch Conpany
wat er ?
A Fromthe Farners' Co-operative D tch

Conpany.
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Q Ckay. So it had sonme conveyances to the
delivery systemto get the water?

A Exactly as it is today.

Q Yeah. Now, | don't want to go through al
the stuff. You were here when M. Johnston testifi ed,
but this -- so the Ditch Conpany shares can be --
they're not appurtenant to the land; right?

A That's correct.

Q And what -- what's your understandi ng of
what a sharehol der can do with those shares? Meani ng
is it an unfettered right to transfer the shares to any

person or entity they choose?

A Well, the shares are valuable. And so, you
know, it's -- it's hard -- it's [unintelligible] your
ground. |t nakes your ground val uable. And so people

are not necessarily trying to give away their shares.
They never do. So |I'mnot sure exactly -- if |
answer ed the question, though.

Q Wll, when | say it's unfettered -- it's
not unfettered, neaning there are instances -- and you
heard M. Johnston testify, that there are instances
where the board does deny a shareholder the ability to
transfer shares?

A That's correct. And we are -- we try --

we're trying to run this conpany for the future. W
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want to continue it on. And -- and -- and it's -- what
we're -- what we are fearful of is as nore and nore
subdi vi si ons cone along, they'll want to do the sane

thing and get rid of their shares. And eventually
we'll be like -- you know, we will not be a conpany --
we won't have the base to continue -- to continue to
function in an efficient manner.

Q Were you on the board during -- there was a
di scussi on about Tanya Hansen and a Mbssacora
devel opnent .

Were you on the board during that tinme?

A | was.

Q And do you recall the situation and why the
board denied the request to transfer the shares at that
time?

A Wll, |I believe it was right after the 2003
resolution. And -- or | nean -- yeah, 2003. And
she -- she wanted -- she didn't want to go into the
organi zation. And she didn't want to abide by the
rules. And so we -- so we kept our feet -- | nean we
kept firmand said, "No, you'll abide by what we're
asking. "

It's a fair way, everybody el se is having
to abide by these rules, and that's what. ..

Q And at that tinme, we're tal king about the
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2003 resol ution when there was a subdi vi sion and you,
per the 2003 resolution, were requiring themto do
what ? \What were you requiring of the devel oper?

A Wll, we were requiring themto -- to
ei ther nake a honeowners' association, |lateral users
associ ati on, whatever you want to call it, but an
entity that would be responsible for collecting the
fees and that we would be billing.

Q And Ms. Hansen was asking for those shares
to be transferred into her own name?

A Exactly.

Q And -- and what was the board's decision in
t hat case?

A That we were going to abide by our -- our
resolution and not allow it.

Q And -- so back to -- and were you al so
i nvol ved or were you al so around when there was the

what we'd call the Apple Vall ey Estates devel opnent --

A Yes.

Q -- you heard M. Johnston tal k about?

A Ri ght.

Q Do you renenber what the issue was in that
situation?

A Wll, they -- that -- it's been al ready

menti oned, but there was an 80-acre parcel, and they
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wanted to -- they wanted to subdi vide and t hought maybe
t hey coul d make sone npbney and -- by subdi vi di ng.
And we were afraid of having a ness as far

as having to collect all those fees and, you know, each

i ndividual. And so we -- and we wanted to abi de by
the -- our -- our -- our resolution and require that.

Q So did you require themto retain the
shares?

A We required that they be retained as a
wat er users' associ ation.

Q Ckay. Did individuals ask to have the
shares transferred to their own nanmes?

A I'm-- 1 -- there was -- |'mnot aware of
anybody there that actually put up a big fight. No, I
don't renmenber anyt hing.

Q Did Apple Valley Estates object to or have
concerns about having to set up an associ ati on or
transfer shares to an entity, per the resol utions?

A Well, people have the -- they -- they have
a tendency to want to keep it all in under their nane.
And they were reluctant. | think there was peopl e that
were reluctant, but they eventually -- | nean we, as a
board, decided that that was -- we needed to abi de by
our policy, be fair to everybody, and conti nue being

equal to everyone and, you know, follow ng our
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resol ution.

Q So back to this application by One Mre
M1 e.

Just can you just generally describe what
your concerns are with if they propose to transfer even
14 shares to JC Watson or soneone el se? Wy -- why are
you concerned wth that?

A Well, so we are concerned that -- that this
is just going to be a snowball effect. It's the
precedent is being set that we cannot now do anyt hi ng
wth our water. | nmean | guess the board would be a
rubber stanp saying any -- any -- any contract out
there goes as long as they're inside the -- inside
the -- the conpany's boundari es.

Q And why does that concern you?

A Well, it -- it would -- it would create
chaos. We would not be able to function if -- and it
woul d be very, very difficult. W have to be able to
have a handl e on the shares and how they're
transferred.

Q Do you have a -- where is your property in
relation to the One More M1l e property?

A So we're -- we're -- nost of how we -- our
ground would be -- well, actually, we have sone ground

on both sides of them We have sone that's at the
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very, very end, but it's off of a lateral. But it's --
it's about 3 or 4 mles south.

Q And | assune you're a sharehol ders of the
Di tch Conpany?

A That's correct.

Q And t hese byl aws and resol uti ons we' ve been
tal ki ng about, we've heard tal ked about today, are they
applicable to you?

A They are. Yeah, we're -- every --
everything that -- that we -- every resolution, every
deci sion that's nade, we have to abide by them
It's -- and that gives you pause at tinmes.

You know, you think about it, when you're
creating these resolutions, because we all have to --
they affect us, just as they do everyone else, all of
t hem

Q And you' ve heard testinony about the

agreenent between One More Ml e and M. Watson.

A Yes.

Q Do you know M. Watson?

A | do.

Q Do you know where his land is | ocated?

A No. | -- 1 know that he has land out in
Notus. | think he has land out in Roswell. | don't

know exactly where all of his land is.
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Q He has land within the Ditch Conpany's
service area?

A That's correct.

Q And you've, you know, heard comrents today
about it would be for agricultural use; right? 1Is
he -- does he use the water within the Co-op's
boundaries for farmng and agricul tural use?

A As far as | know, that's -- yes, he does.

Q For now do you know what his intentions are
tonorrow to develop this property or down the road?

A No, we -- no, he -- and that's part of our
problemis that we -- you know, we have no idea how t he
water Is going to be used or if he's going to then
tonorrow deci de that he wants to subdivide his | and.

Q And in theory, | guess, he could then seek
groundwat er applications to replace Co-op's water with
groundwater wells or whatever for his property?

A Ri ght. Exactly.

Q Does it -- you heard the testinony today
about the -- oh, the neeting mnutes from March of 2020
where there was a statenent about the possibility of 40
to 50 nore wells on the future devel opnent of One Mre
Mle' s property.

Does that concern you?

A. That's -- | think that is -- that Is a
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great exanple of what we're tal ki ng about today, is
t hat perhaps, you know, 14 |ots could be created and
we'd have to drill 14 wells, and then -- and then --
then 40 or 50 -- | guess we'd have no way of stopping
that, according to, you know, what |'ve heard today.
And t hen beyond that, every subdi vi sion,
every platted ground woul d then have that opportunity,
it appears to ne, is the argunent.

Q And there -- just to put a little finer
point on this, the -- the neeting on March 11th, 2020,
while there wasn't a formal application to -- from One
More Mle to transfer the shares to M. Watson, was the
board inclined to approve of any such a transfer? |
guess what was -- what was the result of that neeting,
in your mnd?

A The -- the March neeting?

Q March 11th neeting where the One More Ml e
representatives cane to the neeting, discussed their
application, and | eft and the board discussed it. |
guess there seens to be sone confusion as far as
whet her the board -- what the board was acting upon at
that point or what it was deciding. Wat was your
opi ni on?

A Well -- and | think that's been uncl ear

today, perhaps to a certain degree. There was never an
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application for transfer of their shares. |t was just
we were neeting to tal k about our protest and our
protest of the water right.

Q And so --

A And so --

Q -- ultimately as a result of that neeting,
did the board -- what was the direction of the board?
To go forward with this hearing and conti nue to protest
the water right?

A. VWell, | think for what the reasons |'ve
tried to explain is that |looking to the future and what
we're requiring of -- what we have required of our
past -- of our shareholders and what we will continue
to require of our shareholders, we decided to pass a
resolution, which we had -- but that was after we were
trying to get clear of what exactly the Froerers
i nt ended and understand their position. And maybe it
was a little awkward at the neeting. | don't know.
But, you know, how it all canme out, but...

Q Now, there's been di scussi on today about
this e-mail from Neddy where she indicated "W have no
control to where he irrigates in our District."

Does Neddy have the authority to approve
any transfers of shares, in your m nd?

A. No, she doesn't.
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Q Who approves transfers of shares?

A It's the board.

Q Does Neddy have the authority to wthdraw
the protests that had been filed by the D tch Conpany?

A No.

Q O determ ne whether or not to file a

protest on her own?

A No.

Q The nmanagenent of the conpany is the board;
correct?

A That's correct.

MR FARRIS: That's all | have, M. N el sen

Thanks.

CROSS- EXAM NATI ON
BY MR BARKER
Q M. N elsen, thank you for your patience
today. I'msure it was exactly how you wanted to spend
your day with the farmsituation going on. But a
coupl e qui ck questi ons.

The Mbssacora property that M. Farris
asked you about, that was a situation where the shares
had been transferred to a honmeowners' associ ation and
sonebody want ed out ?

A No. | believe is -- she had bought into
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it, and she didn't want to go into it. She wanted her
shares. She wanted shares for that property, whatever
t hey m ght have been. She wanted her share. But |'m
not 100 percent certain the exact...

Q But the concern was, that you were trying
to deal wwth there, was to not have to send i ndivi dual
assessnent bills to all the nenbers of that
associ ati on?

A Correct. And | think there was al so
sonme -- sone question as to a new headgate, things |ike
t hat, people wanting their own headgates and we'd have
to create sone nore, you know, that type of thing. An
inability to share water. There's sone issues dealing
w th that too.

Q And in -- and in this instance, prior to
One More M1 e obtaining the 64 shares, who owned those

64 shares?

A. Prior to One Mle | believe it was John
Chandl er.
Q Ckay.

A And before -- you know, and then the
hi story before that was the Petersons.

Q Petersons, right. So that water -- those
shares were never transferred to a honeowners'

associ ation or other entity?
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A That is correct. W -- and the reason why
was because it never -- | nean they just -- they just
transferred it in whole and never fromone -- from

Petersons to the next, there was never an application
to -- to divvy it up to different individuals.

Q Ckay. Do you understand that the board has
the authority or has exercised the authority to ensure
t hat before sonebody wants to use water at a different
| ocation that they need the board's approval that they

can actually deliver to that | ocation?

A So if there's been a transfer of shares,
we -- we -- we try to find out if in fact there's --
occasionally shares will be transferred, usually snal
anounts, and sonebody wll want -- and they'll actually

buy some nore shares and want to nove it down
sonebody -- a lateral. And is there really adequate
roomfor any nore water going down that |ateral, and
can they use those shares? |I'mnot sure |I've answered
your question exactly, but we ook into those types of
t hi ngs, yes.

Q Ckay. And whether or not this

application -- well, first of all, you heard the
testinony that M. Watson could -- he would be -- his
water -- that these 14 shares would be deliverable to

sone of his land if that transfer was nade to hiny is
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that your understanding? O isn't that right?

A We assune so. | don't -- | don't even
know. | don't think that he actually needs any nore
water. | think he -- the Watsons, | don't think they

need any nore water for their ground with the shares

that they have. That -- | would be surprised if that
were the case. But he -- | think that his -- he |ikes
to have plenty of shares and the ability to -- they
are -- there is sone val ue there.

So | don't think that M. -- now, here |I'm

just guessing about his situation. But | would be
surprised if he didn't have the -- enough shares to
water all his property.

Q Ckay. But ny question, though, was, is
there any reason for you to disagree with the
conclusion that this -- these 14 shares could be

delivered to Watson in the service area of Farners'

Co- op?

A | think that's accurate. | don't think --
| -- that yes, | think he would be -- he would be able
to get the water. |If he bought the shares, as far as |

know, John Watson would then be able to get the water
to his property.
MR. BARKER  You know, | don't have any nore

questions. Thank you.
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THE HEARI NG OFFICER M. Farris?

REDI RECT EXAM NATI ON
BY MR FARRI S:

Q So on M. Watson, you -- does anyone --
well, he's not here, | guess.

But you're not aware that he needs nore
water? He hasn't cone to the Ditch Conpany aski ng he
needs nore shares because he's got shortage of water?

A l'mnot aware of that. Perhaps he's told
Neddy t hat anytime water shares cone up -- | think she
knows that he -- he's wanting -- he would be wlling to
buy them | think he -- he wants to have nore shares.
And | don't know exactly --

Q Wll, if he doesn't need nore water, the
pur pose woul d be for what?

MR. BARKER  (bjection. Calls for specul ation
on the part of the wi tness about what sone ot her farner
may or may not need and whatever his plans are for
irrigating his property.

Q (BY MR FARRI S): Has M. Watson -- 11|
rephrase it.

Has M. Watson cone to the board and
i ndi cated he needs nore water or nore shares because

he's short on shares?
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A | -- he hasn't conme to ne personally. He's
apparently communi cated to sonebody, because his nane

was known by the secretary anyway.

Q That he wants nore shares?
A Yes.
Q But has he communi cat ed anyt hing that he

needs nore.

A Ch, no.

MR. BARKER  (bjection. Calls for specul ation.

MR FARRIS: | asked himhas he --

MR. BARKER He hasn't talked to him

Q (BY MR FARRIS): Has he communicated to
t he board, which you're the president of the board,

t hat he needs nore shares?

MR. BARKER  (bjection. Calls for specul ation
about what an irrigator needs, Bryce. How are we
supposed to know?

MR FARRIS: [If you'll rule on the objection.

THE HEARING OFFICER |I'mgoing to |l et Bryce ask
t he questi on.

Q (BY MR FARRIS): Has M. Watson cone to
t he board and indicated that he needs nore shares
because he needs nore water?

A No, he has not.

Q Are you famliar with M. Watson's ground
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wthin the Farners' Co-operative D tch Conpany service

area?

A Well, herel am I'm-- Tom would be better
to ask those questions. | -- I'mnot famliar exactly
w th what WAt sons have and where it's at. But | know

they have a lot of ground in the service area. They're

a bi g sharehol der.

Q Ckay.

A Lar ge shar ehol der.

Q That exhibit -- Exhibit 29, which is -- if
you want to pull it out. Let's actually do. |If you'd

| ook at Exhibit 29, which is the agreenent wth

M. Wit son.
A Ckay. | think I'mthere.
Q | think we've heard testinony today that

this hasn't been presented to the Co-op board for
consi deration of any kind?

A No, not at all.

Q As you | ook through it -- or have you

| ooked through it?

A l've -- I've -- 1've read it, but |'ve
not -- I"'mnot real strong on it, but...
Q Does it indicate in anywhere any -- does it

i ndicate where the water is intended to be delivered to

the JC Wat son property?
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A. No, | don't believe it does at all.
MR. FARRI S: That's all | have.
THE HEARI NG OFF| CER: M . Barker?

RECROSS- EXAM NATI ON

BY MR BARKER

Q | don't know. Maybe this is belaboring the
poi nt, but have you ever -- has the board ever denied
transfer of shares because in the opinion of nenbers of
t he board the water user doesn't need nore water?

A No.

MR. BARKER. Okay. No further questions. Thank
you.

THE HEARI NG OFFI CER I --

THE W TNESS: Sorry.

THE HEARI NG OFFI CER:  Just to confirm you don't
have anyt hi ng?

MR. FARRI'S: Yeah, | have not hing.

THE HEARI NG OFFI CER  Ckay. |'ve got just
one -- probably just one nore question.
EXAM NATI ON

BY THE HEARI NG OFFI CER:
Q So you didn't -- or actually Tom nmenti oned

earlier that the board naintains a pool of shares for
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its own -- just own pool of shares.
Soif -- if a user wants nore shares or

needs nore shares, are those shares avail able to hinf

A Well, that -- and I'm-- I"m-- |'mgoing
to ness this up, too, but a lot of that was never
i ssued, just stock that was never issued, nostly what |
think what was referred to earlier. There are --
think there m ght be a few shares that were put up to
aucti on and never -- no one showed up for the auction

or whatever, and it was just absorbed.

And | -- | don't have the specifics on how
many shares there are available. But that's -- that's
a small pool. Usually when people want shares, there

are a few people, if they want to buy shares, there's
peopl e out there occasionally that -- that will sel
t hem t hat have, for whatever reason, however they got
that, they have nore shares than they actually
required. There is a little bit of that.

Q So this pool of shares woul dn't be
avai l able typically --

A. Right, it's --
-- to a user toirrigate wth?
That's correct.

To purchase fromthe board --

> O > O

That's correct.
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Q -- or [unintelligible] fromhimor --

A Correct.

Q -- to others --

A Ri ght .

Q. -- [unintelligible]?

A Yeah.

Q Ckay. | guess just -- this is kind of a

hypot heti cal, but again, it kind of hel ps me understand
sort of how the Departnment -- or the Co-op views these
shar es.

| f sonebody decides that they don't want to
call for delivery of their -- their water under their
shares, they have the right to do that, correct, if
they say "I don't want to farmthis year. |'m not
going to call for ny water"?

A Well, actually, they -- we would still
assess them so they'd have to pay for them And if
they didn't want to use their water that year, yeah,
you don't have to use it. But they would have to --
they woul d have to pay their assessnents. They're
by -- by tw ce-a-year assessnent.

Q Ckay. And if a person decides -- and
know you testified earlier that this is very unlikely,
because | think you said shares are val uable to people.

But if sonmebody just decided that they want to give up
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their shares, that they're done, what woul d be the
process for that? Wuld that be through a transfer
back to the Co-op or --

A Well, no one has ever said that they just
want to give up their shares. 1In a way, | guess they
kind of do when they refuse to pay for them

Q Uh- huh.

A But if that's the case, then they' re put up
for auction.

Q Ckay. So probably that's the way it woul d
happen? Sonebody woul d | et you know that they're
surrendering their shares and you guys would --

A Well, they would just ignore our letters
and our certified letters and our postings in the
paper .

THE HEARI NG OFFI CERT  Ckay. Al right. That's
all -- that's all that | have for you, sir.

If you guys don't have any foll ow ups, then
| think you're excused.

THE W TNESS: Okay. Thank you.

MR FARRIS: | don't have any nore w tnesses.

MR. BARKER  No redirect.

THE HEARI NG OFFI CERT  Ckay. So let's see.
Wher e does that | eave us?

Al right. And so | think -- | think
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would like to just quickly go through the exhibits and
clarify and make sure we're all on the sane page as far
as what exhibits were offered and accepted, if that's
all right. And then after that, if there's no other --
no ot her business, we'll close the record, and we can
go hone.

So for the applicant, | have Exhibit
Nos. 1, 2, 3, 7, 8, 9, 10, 11, 13, 14, 16 -- pages out
of order here -- 19, 24, 26, and 28 and 29.

MR. BARKER And we did 5 and 6, but those are
officially noticed, so they were not offered; right?

THE HEARI NG OFFICER:  That's right.

MR. BARKER  Ckay.

THE HEARING OFFICER So 5 and 6 are officially
noticed, and the application is part of the official
noti ce of the application.

MR. BARKER  And that would be Exhibit 47

THE HEARI NG OFFI CER Exhi bit 4, yeah

MR. BARKER:  Ckay.

MR FARRIS: D d |l hear you skip 27?

THE HEARI NG CFFI CER: | did skip 27, because it
is a duplicate of 103.

MR. FARRI S: Ch, okay. But 103 is in.

THE HEARI NG OFFI CER 103 is in.

So for the protestant, then, |'ve got 103,
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105, 107, 109, 112, 113, 114, 115, 116, and 121.

MR. BARKER  That's what | have.

THE HEARI NG OFFI CER:  Ckay.

MR FARRIS: So then | did not nove for the
adm ssion of Exhibit 117, which was the e-mail chain.
It should be part of the official notice record of that
appl i cation.

MR BARKER It's already in as Exhibit 11

MR FARRIS: No, 117 was the [unintelligible].

VMR. BARKER: Ch, oh, oh. Sorry.

THE HEARI NG OFFICER:  Again, did | -- do you
have 117 down?

UNI DENTI FI ED SPEAKER: No.

THE HEARI NG OFFI CER:  You don't? Ckay.

MR BARKER So I'd nove for that.

THE HEARI NG OFFI CER:  Wul d you like to offer
it?

MR. FARRI'S: Yeah.

THE HEARI NG OFFI CER M. Barker?

MR. BARKER: (bjection as to relevance, not as
to authenticity or admssibility.

THE HEARI NG OFFICER  Ckay. I'l1l allow it.
Your objection's noted.

(Exhibit 117 admitted.)
THE HEARI NG OFFICER  All right. If there are
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no other matters, | wll close the record and concl ude
t he heari ng.

MR, BARKER: So before you do that, question:
Do you can expect a post-trial nenorandum of any ki nd?

THE HEARI NG OFFI CER: I --

MR. BARKER Let ne rephrase that.

Wuld it be hel pful if you had one, or not?

THE HEARI NG OFFI CER | don't think so. I
got -- | think I got a pretty good idea of -- of what's
going on here. But | guess I'll leave it up to you
guys. |If you guys want to prepare one, "Il -- 1"11I

take it, but I...

MR FARRIS: | would prefer not. | think you
got it.

MR. BARKER  Ckay with ne.

MR FARRIS: | think I"'mfine with...

THE HEARI NG OFFICER  Ckay. All right. So this
hearing is now concluded and the adm ni strative record
i's cl osed.

| hope to issue a prelimnary order in this
matter within the com ng couple of nonths, or in due
course, as |'ve heard M. Barker tell ne.

MR. BARKER: | thought you were going to say
days, a couple of days, the next couple of days.

UNI DENTI FI ED SPEAKER: A coupl e of days
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[unintelligible].

THE HEARI NG OFFI CER  And of course a copy of
the prelimnary order will be nailed to all of the
parties.

So now I'Il close the record.

MR, BARKER  Okay.

(End of audio file.)
-000-
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REPORTER S CERTI FI CATE

|, JEFF LaMAR, CSR No. 640, Certified Shorthand
Reporter, certify:

That the audi o recordi ng of the proceedi ngs were
transcri bed by ne or under ny direction.

That the foregoing is a true and correct
transcription of all testinony given, to the best of ny
ability.

| further certify that | amnot a relative or
enpl oyee of any attorney or party, nor am |l financially
Interested in the action.

IN WTNESS WHEREOF, | set ny hand and seal this
3rd day of Decenber, 2021

JEFF LaMAR, CSR NO 640
Not ary Public

Post O fice Box 2636
Boi se, |daho 83701-2636

My conm ssi on expires Decenber 30, 2023
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REPORTER'S CERTIFICATE

I, JEFF LaMAR, CSR No. 640, Certified Shorthand
Reporter, certify:

That the audio recording of the proceedings were
transcribed by me or under my direction.

That the foregoing is a true and correct
transcription of all testimony given, to the best of my
ability.

I further certify that I am not a relative or
employee of any attorney or party, nor am I financially
interested in the action.

IN WITNESS WHEREOF, I set my hand and seal this

3rd day of December, 2021

uk

JEFF LaMAR, CSR NO. 640

¥z
»
“rgppeninett

Notary Public
Post Office Box 2636

Boise, Idaho 83701-2636

My commission expires December 30, 2023
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