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NOTICE OF PETITION FOR DECLARATORY RULING  
REGARDING NEED FOR A WATER RIGHT TO  

DIVERT WATER UNDER REUSE PERMIT 
 
Notice is hereby given that, on February 24, 2020, Riverside Irrigation District (“Riverside”), through its 

counsel Albert P. Barker of the firm Barker, Rosholt and Simpson LLP, PO Box 2139, Boise, ID, 83701-2139, 
submitted a Petition for Declaratory Ruling Regarding Need for a Water Right to Divert Water Under Reuse Permit 
No. M-255-01 (“Petition”) to the Idaho Department of Water Resources (“Department”).   

 
The Petition may be viewed at any of the Department’s offices or online at: 

 
https://idwr.idaho.gov/legal-actions/administrative-actions/M-255-01-Nampa.html 

 
Riverside petitions the Department for a declaratory ruling as to the applicability of Idaho Code § 42-201(2) 

to Reuse Permit No. M-255-01, issued by Idaho Department of Environmental Quality to the City of Nampa 
(“City”).  The Petition alleges that under the permit, the City intends to deliver reuse water to Pioneer Irrigation 
District (“Pioneer”) and that Pioneer intends to deliver the reuse water to its water users.  Riverside seeks a 
declaratory ruling that: 

 
1) Pioneer cannot divert or accept reuse water from the City or apply the City’s reuse water to 

land in the Pioneer boundaries under the reuse permit without first obtaining a water right. 
 

2) Any attempt by Pioneer or the City to divert water under the permit to Pioneer without first 
applying for a water right is in contravention to Idaho law.   

 
The Director has issued an order setting April 23, 2020, as the deadline to intervene in this matter.  Any 

petition to intervene must be filed by this day to be considered timely.  Petitions to intervene should comply with 
the Department’s Rules of Procedure, IDAPA 37.01.01.  A copy of the Department’s Rules of Procedure may 
obtained from any of the Department’s offices or online at: 
https://adminrules.idaho.gov/rules/current/37/370101.pdf.  A $25.00 filing fee per person seeking to intervene must 
be submitted at the time of filing a petition to intervene with the Department.  See Idaho Code § 42-221.L. 

 
 
Gary Spackman, Director 
 
Published in the Times News, Post Register, Lewiston Tribune and the Idaho Press Tribune on March 26 & April 2, 
2020.   
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 State of Idaho 
 DEPARTMENT OF WATER RESOURCES 
 322 E Front Street,  Suite 648 • PO Box 83720 • Boise ID 83720-0098 
 Phone: (208)  287-4800 • Fax:  (208) 287-6700  
 Website: idwr. idaho.gov •  Email:  idwrinfo@idwr.idaho.gov 

 

BRAD LITTLE GARY SPACKMAN 

Governor Director 

 
Johanna Bell       April 2, 2020 
Association of Idaho Cities 
3100 S Vista Ave 
Suite 201 
Boise, ID 83705 
 
Ms. Bell, 

The Idaho Department of Water Resources is providing this notice to you as your groups may 
have members that are interested in this issue.  We would appreciate your assistance in notifying 
your members of this matter and notifying them of the opportunity to intervene in the proceeding 
identified below.   

On February 24, 2020, Riverside Irrigation District (“Riverside”) submitted a Petition for 
Declaratory Ruling Regarding Need for a Water Right to Divert Water Under Reuse Permit No. M-255-01 
(“Petition”) to the Idaho Department of Water Resources (“Department”).  Riverside petitions the 
Department for a declaratory ruling as to the applicability of Idaho Code § 42-201(2) to Reuse Permit No. 
M-255-01 (“Permit”).  Petition at 3.  The Idaho Department of Environmental Quality issued the Permit to 
the City of Nampa (“City”) on January 21, 2020.  The Petition alleges that under the Permit, the City intends 
to deliver reuse water to Pioneer Irrigation District (“Pioneer”) and that Pioneer intends to supply the reuse 
water to its patrons.  Id. at 2.  Riverside seeks a declaratory ruling that: 

1)  Pioneer cannot divert or accept reuse water from the City or apply the City’s reuse water to land 
in the Pioneer boundaries under the reuse Permit without first obtaining a water right. 
 
2)  Any attempt by Pioneer or the City to divert water under the Permit to Pioneer without first 
applying for a water right is in contravention to Idaho law.      
Petition at 3. 
 

 The Petition may be viewed at any IDWR office or online at: https://idwr.idaho.gov/legal-
actions/administrative-actions/M-255-01-Nampa.html 

The Department’s Rule of Procedure 400 states that any person may petition the Department “for 
a declaratory ruling on the applicability of a statute, rule or order administered by the agency.”  IDAPA 
37.01.01.400.  The Department’s Rule of Procedure 401 requires the Department issue notice of the Petition 
“in a matter designed to call its attention to persons likely to be interested in the subject matter of the 
petition.”  IDAPA 37.01.01.401.  The Department is in the process of publishing notice in the Times News, 
Post Register, Lewiston Tribune, and the Idaho Press Tribune.   

The Director will address Riverside’s Petition through a formal contested case proceeding.  The 
deadline to file petitions to intervene is April 23, 2020.  A copy of the notice is attached.  Thank you for 
your assistance in this matter. 

       Sincerely, 

        
       Gary Spackman 
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 State of Idaho 
 DEPARTMENT OF WATER RESOURCES 
 322 E Front Street,  Suite 648 • PO Box 83720 • Boise ID 83720-0098 
 Phone: (208)  287-4800 • Fax:  (208) 287-6700  
 Website: idwr. idaho.gov •  Email:  idwrinfo@idwr.idaho.gov 

 

BRAD LITTLE GARY SPACKMAN 

Governor Director 

 
Paul Arrington       April 2, 2020 
Idaho Water Users Association 
1010 W Jefferson St. 
Suite 101 
Boise, ID 83702 
 
Mr. Arrington, 

The Idaho Department of Water Resources is providing this notice to you as your groups may 
have members that are interested in this issue.  We would appreciate your assistance in notifying 
your members of this matter and notifying them of the opportunity to intervene in the proceeding 
identified below.   

On February 24, 2020, Riverside Irrigation District (“Riverside”) submitted a Petition for 
Declaratory Ruling Regarding Need for a Water Right to Divert Water Under Reuse Permit No. M-255-01 
(“Petition”) to the Idaho Department of Water Resources (“Department”).  Riverside petitions the 
Department for a declaratory ruling as to the applicability of Idaho Code § 42-201(2) to Reuse Permit No. 
M-255-01 (“Permit”).  Petition at 3.  The Idaho Department of Environmental Quality issued the Permit to 
the City of Nampa (“City”) on January 21, 2020.  The Petition alleges that under the Permit, the City intends 
to deliver reuse water to Pioneer Irrigation District (“Pioneer”) and that Pioneer intends to supply the reuse 
water to its patrons.  Id. at 2.  Riverside seeks a declaratory ruling that: 

1)  Pioneer cannot divert or accept reuse water from the City or apply the City’s reuse water to land 
in the Pioneer boundaries under the reuse Permit without first obtaining a water right. 
 
2)  Any attempt by Pioneer or the City to divert water under the Permit to Pioneer without first 
applying for a water right is in contravention to Idaho law.      
Petition at 3. 
 

 The Petition may be viewed at any IDWR office or online at: https://idwr.idaho.gov/legal-
actions/administrative-actions/M-255-01-Nampa.html 

The Department’s Rule of Procedure 400 states that any person may petition the Department “for 
a declaratory ruling on the applicability of a statute, rule or order administered by the agency.”  IDAPA 
37.01.01.400.  The Department’s Rule of Procedure 401 requires the Department issue notice of the Petition 
“in a matter designed to call its attention to persons likely to be interested in the subject matter of the 
petition.”  IDAPA 37.01.01.401.  The Department is in the process of publishing notice in the Times News, 
Post Register, Lewiston Tribune, and the Idaho Press Tribune.   

The Director will address Riverside’s Petition through a formal contested case proceeding.  The 
deadline to file petitions to intervene is April 23, 2020.  A copy of the notice is attached.  Thank you for 
your assistance in this matter. 

       Sincerely, 

        
       Gary Spackman 
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RESPONSE TO PETITIONS TO INTERVENE - 1 

Albert P. Barker, ISB # 2867 
BARKER, ROSHOLT & SIMPSON LLP 
1010 W. Jefferson, Suite 102 
P. O. Box 2139 
Boise, ID  83701-2139 
Telephone:  208-336-0700 
Facsimile:    208-344-6034 
 
Attorney for Riverside Irrigation District Ltd. 
 
 
 BEFORE THE DEPARTMENT OF WATER RESOURCES 
 
 OF THE STATE OF IDAHO 
 
 
IN THE MATTER OF RIVERSIDE’S 
PETITION FOR DECLARATORY 
RULING REGARDING NEED FOR A 
WATER RIGHT UNDER REUSE 
PERMIT NO. M-255-01  
 

) 
) 
) 
) 
) 
) 
) 

    Docket No. P-DR-2020-01 
 
RESPONSE TO PETITIONS TO 
INTERVENE 

 
 COMES NOW, Riverside Irrigation District, by and through its attorneys, Barker Rosholt 

& Simpson LLP, and hereby files this response to the various petitions to intervene in this matter 

pursuant to IDAPA 37.01.01.354.  

BACKGROUND 

 Riverside Irrigation District, Ltd. (hereinafter “Riverside”) filed a Petition for Declaratory 

Ruling (“Riverside’s Petition”) on February 24, 2020. Several municipal entities submitted 

Petitions to Intervene: City of Nampa, City of Boise, Hayden Area Regional Sewer Board, City of 

Meridian, City of Caldwell, the Association of Idaho Cities, City of Idaho Falls, City of Bellevue, 

City of Jerome, City of Post Falls, and the City of Rupert. Pioneer Irrigation District and Idaho 

Power also filed motions to intervene.  Only the City of Nampa and Pioneer Irrigation District truly 

allege a direct and substantial interest to their operations by virtue of Riverside’s Petition. Idaho 
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RESPONSE TO PETITIONS TO INTERVENE - 2 

Power raises interests related to its downstream power plants that are different from interests of the 

other parties, including the municipal entities. The other municipal entities seeking intervention are 

simply “piling on.”  Their intervention motions should be denied under Rule 353, or their 

participation should be consolidated requiring them to speak with one voice to expedite the 

proceeding and manage the burden upon the parties and the Department under Rule 200 and Rule 

560. 

ARGUMENT 

I. The Hearing Officer Should Deny the Municipalities’ Petitions to Intervene for 

Unduly Broadening the Issues and Because Their Interests Adequately Represented 

by the City of Caldwell. 

 Under the Rules of Procedure of the Idaho Department of Water Resources (Department) , 

only persons who have a direct and substantial interest in the proceeding may petition for an order 

from the presiding officer granting intervention. IDAPA 37.01.01.350. The petition to intervene 

must show direct and substantial interest in any part of the subject matter of the proceeding, and 

must not unduly broaden the issues. IDAPA 37.01.01.353. The presiding officer should not grant 

intervention if an applicant’s interest is adequately represented by existing parties. IDAPA 

37.01.01.353.  

Idaho Department of Environmental Quality (DEQ) issued the City of Nampa a water 

reuse permit, which directly implicates Pioneer Irrigation District, because the City of Nampa 

proposes to discharge its waste-water to Pioneer’s canal for Pioneer to use as Pioneer sees fit on 

Pioneer’s lands.  Riverside does not oppose Nampa’s or Pioneer’s petitions to intervene as both 

parties have alleged a direct and substantial interest in Riverside’s Petition. As for the other 

municipal petitions, if they intend to raise issues beyond the legal question raised by Riverside, 
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RESPONSE TO PETITIONS TO INTERVENE - 3 

granting those petitions would unduly broaden the issues.  If they merely intend to respond to 

Riverside’s petition with respect to Nampa’s reuse permit, any interests these other municipalities 

may have are adequately represented by Nampa and Pioneer, and the hearing officer should deny 

the other municipalities’ motions to intervene. 

Riverside’s Petition seeks a declaratory ruling on a question of law. The question of law is 

whether Pioneer is required to apply for a water right permit under Idaho Code § 42-101(2) to take 

water from Nampa’s waste water plant into its canal system and put that water to beneficial use on 

land in Pioneer’s place of use.  Riverside’s petition does not ask the Director to declare that Nampa 

is required to obtain a water right. 

The City of Idaho Falls’ Petition to Intervene claims that Idaho Falls holds a NPDES 

permit for wastewater discharge, and might want to apply for a reuse permit with DEQ in the 

future. Petition at 3. This Petition is a near carbon copy of the Bellevue’s, Jerome’s, Post Falls’, 

and Rupert’s, and claims only a potential future interest in a potential reuse permit.   Idaho Falls 

also claims Riverside does not represent Idaho Falls’ interests but  Idaho Falls and the 

municipalities do not contend that Nampa does not represent their interests.  Idaho Falls does not 

have a direct and substantial interest in this proceeding, and any interests Idaho Falls does have are 

represented by Nampa. Post Falls’ and Rupert’s Petitions to Intervene also raise possible future 

plans like Idaho Falls, those interests are already adequately represented by Nampa.  The hearing 

officer should deny all these cities’ Petitions to Intervene for failure to meet the requirements of 

Rule 353.  The City of Bellevue’s petition should similarly be denied. Its Petition claimed that 

because Bellevue “land-applies treated municipal wastewater on lands south of the City” that they 

have a direct and substantial interest in these proceedings. Petition at 2. But Riverside’s petition 

does not ask Nampa (or Bellevue) to acquire a water right. Bellevue’s petition is virtually identical 
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to other potential intervenor’s and Nampa’s interests.  

The City of Jerome’s Petition to Intervene raises a different issue involving an NPDES 

permit to discharge into North Side Canal Company’s J8 canal. To the extent this is a different 

issue than addressed in Riverside’s Petition, raising this tangential issue would unduly expand the 

legal question presented by Riverside’s Petition.  There is no claim that Jerome has a DEQ reuse 

permit, has applied or will apply for such a permit. Hence, Jerome does not have a direct and 

substantial interest in this proceeding, and if they do, its interests are adequately represented by 

Nampa.  

If these other cities want to raise the specifics of their water right ownership or location, 

doing so improperly expands the scope of this proceeding. The hearing officer should deny these 

municipalities’ petitions for unduly broadening the issues, for failing to have a direct or substantial 

interest, and because the interests they do have are adequately represented by the City of Nampa. 

II. The Hearing Officer Should Limit the Number of Parties to Expedite the Proceeding 

and Reasonably Manage the Burden of Service. 

The vast majority of municipal intervenors are concerned these proceedings may impact 

“future reuse permits within the State of Idaho.” See City of Boise Petition to Intervene at 2. Should 

the hearing officer grant any of these other municipalities’ petitions to intervene, it is clear that 

these other municipal users raise similar or identical issues involving Idaho Code § 42-201(8). 

Under IDAPA 37.01.01.200, “[i]f two (2) or more parties or persons file identical or substantially 

like initial pleadings, the presiding officer may limit the number of parties or persons required to be 

served with official documents in order to expedite the proceeding and reasonably manage the 

burden of service upon the parties and the agency.” Under Rule 560, “[i]f two (2) or more parties 

or persons have substantially like interests or positions, to expedite the proceeding and avoid 
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duplication, the presiding officer may limit the number of them who testify, examine witnesses, or 

make and argue motions and objections.” IDAPA 37.01.01.560 (emphasis added).  

All the municipalities who have petitioned to intervene agree that they share substantially 

like interests or positions. In fact, the City of Boise states the “basis of [their Petition] centers 

around the same issues brought by Riverside’s Petition and answered by Nampa’s Petition [] and 

its Answer.” Petition at 4. (emphasis added) The activity alleged by Hayden Area Regional Sewer 

Board is substantially similar as the public entity operates a publicly owned treatment works land 

applying water under a DEQ reuse permit. Petition at 2. Other cities, like Meridian and Caldwell 

claim they “do not seek to in any way broaden the issues in this proceeding [and] are concerned 

with the same issues raised by Riverside Irrigation District, and by the City of Nampa.” Joint 

Petition at 3.1(emphasis added) Finally, the Association of Idaho Cities (AIC) states its interest is 

in “safeguarding and representing the rights of all cities, large or small to have the utmost 

flexibility of their water rights,” which is a substantially like position to the respective cities . AIC 

Petition at 3.  

If the hearing officer grants any of these municipal petitions to intervene, the order should 

limit the number of parties who are able to “make and argue motions and objections,” and who are 

required to be served with official documents. Otherwise, the parties and the agency would be 

overburdened with duplicative documents wasting times and resources.  Those parties whose 

issues are direct and different from one another are Riverside, Nampa, Pioneer and Idaho Power.   

The other petitions to intervene are identical except for minor factual differences. The nature of this 

proceeding involves a question of law.  Individual motions and briefing from every potential 

 
1 Meridian and Caldwell also tacitly admit that the City of Nampa would be able to adequately represent their interests 
stating “no currently named party in these proceedings is able to adequately represent the [Cities’] interests because 
currently there is no party to this matter other than Riverside Irrigation District.” Joint Petition at 3. 
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intervene* would be rehashing the same case law and statutory interpretations over and over again

when one presentation would have sufficed. The hearing officer should consolidate these other

municipal intervenors and require them to appear through a single voice - either consolidated with

Nampa or consolidated all other municipalities into one group that would be limited to a single

filing. IDAPA 37.01.01.200, 37.01.01.560.

CONCLUSION

The hearing officer should deny the municipal Petitions to Intervene, as all fail to allege a

direct and substantial interest in these proceedings, or would unduly broaden the issues to reflect

unique factual situations of the respective cities, or in the alternative because all the cities are

adequately represented by Nampa. Should the hearing officer grant any of the municipal petitions,

those petitions should be consolidated into one group to submit and argue motions and objections

and for service purposes.

DATED this 29th day of April 2020.

BARKER, ROSHOLT & SIMPSON LLP

Albert P. Barker
Attorneys for Riverside Irrigation District Ltd.

RESPONSE TO PETITIONS TO INTERVENE - 6
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CERTIFICATE OF SERVICE 
 
 I hereby certify that on this 29th day of April, 2020, I caused to be served a true and correct 
copy of the foregoing RESPONSE TO PETITIONS TO INTERVENE by the method indicated 
below, and addressed to each of the following: 
 

Original to:  
Director Gary Spackman 
Idaho Department of Water Resources 
322 E. Front St. 
P.O. Box 83720 
Boise, ID 83700-0098 

_____ U.S. Mail, Postage Prepaid 
_____ Hand Delivery 
_____ Overnight Mail 
___X_ Facsimile 
___X Email 

 
Copies to the following:  

Andrew J. Waldera 
Sawtooth Law 
1101 W River St. Ste.110 
Boise, ID83702 
 

_____ U.S. Mail, Postage Prepaid 
_____ Hand Delivery 
_____ Overnight Mail 
_____ Facsimile 
___X_ Email 

 
Christopher H. Meyer 
Michael P. Lawrence 
Givens Pursley LLP 
P.O. Box 2720 
Boise, ID 83701-2720 

_____ U.S. Mail, Postage Prepaid 
_____ Hand Delivery 
_____ Overnight Mail 
_____ Facsimile 
___X_ Email 
 

Abigail R. Germaine 
Boise City Attorney’s Office 
P.O. Box 500 
Boise, ID 83701 

_____ U.S. Mail, Postage Prepaid 
_____ Hand Delivery 
_____ Overnight Mail 
_____ Facsimile 
___X_ Email 
 

Charles L. Honsinger 
Honsinger Law, PLLC 
P.O. Box 517 
Boise, ID 83701 

_____ U.S. Mail, Postage Prepaid 
_____ Hand Delivery 
_____ Overnight Mail 
_____ Facsimile 
___X_ Email 
 
 

Nancy Stricklin 
Mason & Stricklin 
P.O. Box 1832 
Coeur d’ Alene, ID 83816-1832 
 

_____ U.S. Mail, Postage Prepaid 
_____ Hand Delivery 
_____ Overnight Mail 
_____ Facsimile 
___X_ Email 
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Candice M. McHugh 
Chris M. Bromley 
McHugh Bromley, PLLC 
380 S. 4th Street, Suite 103 
Boise, ID 83702

__U.S. Mail, Postage Prepaid
__Hand Delivery
__Overnight Mail
__Facsimile
X Email

John K. Simpson 
Barker Rosholt & Simpson LLP 
P.O. Box 2139 
Boise, ID 83701

__U.S. Mail, Postage Prepaid
__Hand Delivery
__Overnight Mail
_ Facsimile 

X Email

Robert L. Harris
Holden, Kidwell, Hahn & Crapo PLLC 
P.O. Box 50130 
Idaho Falls, ID 83405

_U.S. Mail, Postage Prepaid
_Hand Delivery
_Overnight Mail
_Facsimile
X Email

Albert P. Barker
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English, Kimberle

From: Christopher H Meyer <ChrisMeyer@givenspursley.com>
Sent: Monday, May 4, 2020 7:50 PM
To: Spackman, Gary; Barker, Albert (IWRB Member); John K. Simpson Esq. 

(jks@idahowaters.com); Andrew J. Waldera Esq. (andy@sawtoothlaw.com)
Cc: Baxter, Garrick; English, Kimberle; Abigail R. Germaine Esq. (agermaine@cityofboise.org); 

Candice M. McHugh (cmchugh@mchughbromley.com); Charles L. Honsinger Esq. 
(honsingerlaw@gmail.com); Chris M. Bromley Esq. (cbromley@mchughbromley.com); 
Nancy Stricklin Esq. (nancy@mslawid.com); Robert L. Harris Esq. 
(rharris@holdenlegal.com); Sarah A. Klahn, Esq. (sklahn@somachlaw.com); Jerry D. 
Mason Esq. (jerry@mslawid.com); Johanna M. Bell (jbell@idahocities.org); John Bunn; 
Michael P. Lawrence; Mark Richard Hilty (mhilty@nampalaw.com); Nate Runyan 
(runyann@cityofnampa.us); Sheri Murray (murrays@cityofnampa.us); Tom Points 
(pointst@cityofnampa.us)

Subject: RE: IN THE MATTER OF RIVERSIDE'S PETITION FOR DECLARATORY RULING REGARDING 
NEED FOR A WATER RIGHT UNDER REUSE PERMIT NO. M-255-01 (Docket No. P-
DR-2020-01) [IWOV-GPDMS.FID996091]

Director Spackman, 

 

I apologize to all for going too fast. 

I copied the municipal intervenor group, but failed to add Messrs. Barker, Simpson, and Waldera. 

 

Respectfully, 

-Chris 
 
CHRISTOPHER H. MEYER 

GIVENS PURSLEY LLP 
601 W Bannock St, Boise, ID 83702 / PO Box 2720, Boise, ID 83701 
direct  208-388-1236 / cell  208-407-2792 / assistant  208-388-1227 (John Bunn) 
chrismeyer@givenspursley.com 

 

From: Christopher H Meyer <ChrisMeyer@givenspursley.com>  
Sent: Monday, May 4, 2020 7:45 PM 
To: Gary Spackman (gary.spackman@idwr.idaho.gov) <gary.spackman@idwr.idaho.gov> 
Cc: Garrick L. Baxter (garrick.baxter@idwr.idaho.gov) <garrick.baxter@idwr.idaho.gov>; Kimberle W. English 
(kimberle.english@idwr.idaho.gov) <kimberle.english@idwr.idaho.gov>; Abigail R. Germaine Esq. 
(agermaine@cityofboise.org) <agermaine@cityofboise.org>; Candice M. McHugh 
(cmchugh@mchughbromley.com) <cmchugh@mchughbromley.com>; Charles L. Honsinger Esq. 
(honsingerlaw@gmail.com) <honsingerlaw@gmail.com>; Chris M. Bromley Esq. 
(cbromley@mchughbromley.com) <cbromley@mchughbromley.com>; Nancy Stricklin Esq. 
(nancy@mslawid.com) <nancy@mslawid.com>; Robert L. Harris Esq. (rharris@holdenlegal.com) 
<rharris@holdenlegal.com>; Sarah A. Klahn, Esq. (sklahn@somachlaw.com) <sklahn@somachlaw.com>; Jerry D. 
Mason Esq. (jerry@mslawid.com) <jerry@mslawid.com>; Johanna M. Bell (jbell@idahocities.org) 
<jbell@idahocities.org>; John Bunn <JohnBunn@givenspursley.com>; Michael P. Lawrence 
<mpl@givenspursley.com>; Mark Richard Hilty (mhilty@nampalaw.com) <mhilty@nampalaw.com>; Nate 
Runyan (runyann@cityofnampa.us) <runyann@cityofnampa.us>; Sheri Murray (murrays@cityofnampa.us) 
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<murrays@cityofnampa.us>; Tom Points (pointst@cityofnampa.us) <pointst@cityofnampa.us> 
Subject: IN THE MATTER OF RIVERSIDE'S PETITION FOR DECLARATORY RULING REGARDING NEED FOR A WATER 
RIGHT UNDER REUSE PERMIT NO. M-255-01 (Docket No. P-DR-2020-01) [IWOV-GPDMS.FID996091] 
 

To: Hearing Officer 

From: Chris Meyer (for City of Nampa) 

Copies: Counsel for Petitioner and all Potential Intervenors, Garrick Baxter, Kimberly English, client, 
and others 

 

Dear Director Spackman, 

I hope that this informal communication is not inappropriate. 

 

I am authorized by counsel for Petitioner and all Potential Intervenors to inform you that all parties and 
potential parties stipulate to accept service by email rather than U.S. mail or other means. 

Accordingly, if you deem it appropriate, we ask for an order to that effect.  

If you would like me to submit a proposed order, or to submit a formal pleading memorializing this 
stipulation, please advise. 

 

The parties would also welcome the opportunity to make email filings of briefs and other documents. 

However, my expectation, based on my understanding of the Department’s rules, is that the Department 
is not authorized to allow that. 

 

Respectfully submitted, 

-Chris Meyer 
 
CHRISTOPHER H. MEYER 

GIVENS PURSLEY LLP 
601 W Bannock St, Boise, ID 83702 / PO Box 2720, Boise, ID 83701 
direct 208-388-1236 / cell 208-407-2792 / assistant 208-388-1227 (John Bunn) 
chrismeyer@givenspursley.com /www.givenspursley.com 
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BEFORE THE DEPARTMENT OF WATER RESOURCES 

OF THE STATE OF IDAHO 

IN THE MATTER OF RIVERSIDE'S 
PETITION FOR DECLARATORY RULING 
REGARDING NEED FOR AW ATER 
RIGHT TO DIVERT WATER UNDER 
REUSE PERMIT NO. M-225-01 

Docket No. P-DR-2020-001 

ORDER SETTING DEADLINE FOR 
RESPONSES; NOTICE OF 
CONTINUED PREHEARING 
CONFERENCE 

BACKGROUND 

On February 24, 2020, Riverside Irrigation District ("Riverside") submitted a Petition for 
Declaratory Ruling Regarding Need for a Water Right to Divert Water Under Reuse Permit No. 
M-255-01 ("Petition") to the Idaho Department of Water Resources ("Department"). 
Subsequently, a dozen petitions to intervene were timely filed with the Department. On April 
29, 2020, Riverside filed its Response to Petitions to Intervene and the City ofNampa filed City 
ofNampa's Opposition to Idaho Power Company's Petition to Intervene. 

A telephonic prehearing conference was held on April 30, 2020. At the prehearing 
conference, potential intervenors requested time to respond to the filings submitted by Riverside 
and the City of Nampa. The Director verbally ordered that written responses to the filings 
submitted by Riverside and Nampa be filed with the Department no later than May 14, 2020. 
The Director verbally ordered that no replies be submitted. The participants and the Director 
also verbally agreed to continue the prehearing conference to July 8, 2020. This order 
documents the deadlines discussed at the prehearing conference. 

Based upon and consistent with the foregoing, IT IS HEREBY ORDERED that potential 
intervenors that want to respond to the filings submitted by Riverside and the City of Nampa file 
responses with the Department no later than May 14, 2020. IT IS FURTHER ORDERED that 
no replies be submitted. 

NOTICE OF CONTINUED PREHEARING 

A prehearing conference will be held in the above-captioned matter on July 8, 2020, at 
2:00 p.m. at the Department's state office, located at 322 E. Front Street, 6th Floor Conference 

ORDER SETTING DEADLINE FOR RESPONSES; NOTICE OF CONTINUED 
PREHEARING CONFERENCE - 1 
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Rooms, Boise, Idaho. The presiding officer at the hearing will be the Director, Gary Spackman. 
The purpose of the prehearing conference will be to discuss hearing dates and other items listed 
in the Department's Rules of Procedure 510. See IDAPA 37.01.01.510. 

Riverside, City of Nampa and all potential intervenors must be present. If participating 
by telephone, please dial 1-720-279-0026 and enter the following guest code when prompted: 
234278#. 

The prehearing conference will be held in accordance with provisions of Chapters 2 and 
17, Title 42 and Chapter 52, Title 67, Idaho Code, and the Department's Rules of Procedure, 
IDAPA 37.01.01. A copy of the Rules of Procedure may be obtained from the Department or at 
https://adminrules.idaho.gov/rules/current/3 7 /370101 .pdf. 

The prehearing conference will be conducted in a facility which meets the accessibility 
requirements of the Americans with Disabilities Act. If you require special accommodations in 
order to attend, participate in or understand the conference, please contact Kimberle English at 
(208) 287-4815, no later than five (5) days prior to the conference. 

f'1 
DA TED this _2_ day of May 2020. 

4~ GARY~KM°AN 
Director 

ORDER SETTING DEADLINE FOR RESPONSES; NOTICE OF CONTINUED 
PREHEARING CONFERENCE - 2 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 7~ of May 2020, I served a true and correct copy 
of the foregoing document on the following by the method( s) indicated: 

Albert Barker 
Barker, Rosholt & Simpson LLP 
1010 W. Jefferson, Ste. 102 
P.O. Box 2139 
Boise, ID 83701-2139 
apb@idahowaters.com 

Chris Meyer 
Michael Lawrence 
Givens Pursley LLP 
P.O. Box 2720 
601 W Bannock St 
Boise, ID 83702 
chrismeyer@givenspursley.com 
mpl@givenspursley.com 

Potential Intervenors: 

Chris Bromley 
Candice McHugh 
McHugh Bromley, PLLC 
380 S. 4th Street, Ste 103 
Boise, ID 83 720 
Cbromley@mchughbromley.com 
cmchugh@mchughbromley.com 

Sarah Klahn 
Somach Simmons & Dunn 
2033 11th Street, #5 
Boulder, CO 80302 
sklahn@somachlaw.com 
dthompson@somachlaw.com 

/ u.s. Mail, Postage Prepaid 
_ Hand Delivery 
_LE mail 

/ U.S. Mail, Postage Prepaid 
_ tJand Delivery 
/ Email 

.....--' U.S. Mail, Postage Prepaid 
_ Band Delivery 
7Email 

vtJ.S. Mail, Postage Prepaid 
_ Ijand Delivery 
7 Email 

ORDER SETTING DEADLINE FOR RESPONSES; NOTICE OF CONTINUED 
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Abigail R. Germaine 
Deputy City Attorney 
City of Boise 
150 N. Capitol Blvd. 
P.O. Box 500 
Boise, ID 83701 
agermaine@cityofboise.org 

Robert L. Harris 
Holden, Kidwell, Hahn & Crapo, P.L.L.C. 
P.O. Box 50130 
1000 Riverwalk Drive, Ste. 200 
Idaho Falls, ID 83405 
rharris@holdenlegal.com 

Nancy Stricklin 
Mason & Stricklin, LLP 
P.O. Box 1832 
Coeur D'Alene, ID 83816 
nancy@mslawid.com 

Andrew Waldera 
Sawtooth Law 
1101 W. River St. Ste. 100 
Boise, ID 83 702 
andy@sawtoothlaw.com 

~S. Mail, Postage Prepaid 
_ Hand Delivery 
vEmail 

/u.s. Mail, Postage Prepaid 
_ Hand Delivery 
.:L€mail 

~- Mail, Postage Prepaid 
_ Hjmd Delivery 
A mail 

v1J.s. Mail, Postage Prepaid 
_ Hagd Delivery 
__fmail 

ORDER SETTING DEADLINE FOR RESPONSES; NOTICE OF CONTINUED 
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Pursuant to Reuse Proponents’ Stipulation of Facts, the Association of Idaho Cities 

(“AIC”), the Cities of Boise, Caldwell, Idaho Falls, Jerome, Meridian, Nampa, Pocatello, Post 

Falls, and Rupert, and the Hayden Area Regional Sewer Board (“HARSB”) (collectively, 

“Municipal Intervenors”) and Pioneer Irrigation District (“Pioneer”) hereby submit true and 

correct copy of the documents identified below.  Municipal Intervenors and Pioneer are referred 

to collectively as “Reuse Proponents.”   

Exhibit I EPA Fact sheet:  Nampa’s NPDES Permit (2015) ................................................. 9

Respectfully submitted this 30th day of June, 2020. 

SAWTOOTH LAW OFFICES, PLLC

_____________________________ 
     Andrew J. Waldera 

Attorneys for Pioneer Irrigation District

GIVENS PURSLEY LLP

_____________________________ 
     Christopher H. Meyer 
     Michael P. Lawrence 

Attorneys for City of Nampa 

MCHUGH BROMLEY, PLLC

_____________________________ 
     Candice M. McHugh 
Attorneys for Association of Idaho Cities
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MCHUGH BROMLEY, PLLC

_____________________________ 
     Chris M. Bromley 

Attorneys for City of Jerome, City of Post 
Falls, and City of Rupert

HONSINGER LAW, PLLC

_____________________________ 
     Charles L. Honsinger 

Attorneys for City of Meridian and City of 
Caldwell

BOISE CITY ATTORNEY’S OFFICE 

_____________________________ 
     Abigail R. Germaine  

Attorneys for City of Boise

MASON & STRICKLIN, LLP 

_____________________________ 
     Nancy Stricklin  

Attorneys for Hayden Area Regional 
Sewer Board

SOMACH SIMMONS & DUNN 

_____________________________ 
     Sarah A. Klahn  

Attorneys for City of Pocatello
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HOLDEN KIDWELL HAHN & CRAPO, PLLC

_____________________________ 
     Robert L. Harris  

Attorneys for City of Idaho Falls
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I HEREBY CERTIFY that on this 30th day of June, 2020, the foregoing was filed, served, 
and copied as shown below.   

DOCUMENT FILED: 

IDAHO DEPARTMENT OF WATER RESOURCES

P.O. Box 83720 
Boise, ID 83720-0098 
       Hand delivery or overnight mail:   
322 East Front Street 
Boise, ID 83702 
Fax: (208) 287-6700 

 U. S. Mail 
 Hand Delivered 
 Overnight Mail 
 Fax 
 E-mail 

SERVICE COPIES TO: 

Albert P. Barker 
BARKER ROSHOLT & SIMPSON LLP

PO Box 2139 
Boise, ID  83701-2139 
apb@idahowaters.com 
Fax:  (208) 344-6034  
       Hand delivery or overnight mail: 
1010 W Jefferson St, Ste 102 
Boise, ID  83702 
(For Riverside Irrigation District Ltd.)

 U. S. Mail 
 Hand Delivered 
 Overnight Mail 
 Fax 
 E-mail 

Charles L. Honsinger 
HONSINGER LAW, PLLC

PO Box 517 
Boise, ID  83701 
honsingerlaw@gmail.com 
Fax:  (208) 908-6085 
(For City of Meridian and City of Caldwell) 

 U. S. Mail 
 Hand Delivered 
 Overnight Mail 
 Fax 
 E-mail 
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Abigail R. Germaine 
Deputy City Attorney 
BOISE CITY ATTORNEY’S OFFICE

PO Box 500 
Boise, ID  83701-0500 
agermaine@cityofboise.org 
Fax:  (208) 384-4454  
       Hand delivery or overnight mail: 
150 N Capitol Blvd 
Boise, ID  83702 
(For City of Boise) 

 U. S. Mail 
 Hand Delivered 
 Overnight Mail 
 Fax 
 E-mail 

Nancy Stricklin 
MASON & STRICKLIN, LLP

Parkview Centre 
250 Northwest Blvd, Ste 204 
Coeur d’Alene, ID  83814 
nancy@mslawid.com 
Fax:  (208) 809-9153  
(For Hayden Area Regional Sewer Board) 

 U. S. Mail 
 Hand Delivered 
 Overnight Mail 
 Fax 
 E-mail 

Sarah A. Klahn 
SOMACH SIMMONS & DUNN

2033 11th Street, #5 
Boulder, CO 80302 
sklahn@somachlaw.com 
Fax:  (720) 535-4921 
(For City of Pocatello) 

 U. S. Mail 
 Hand Delivered 
 Overnight Mail 
 Fax 
 E-mail 

Candice M. McHugh 
Chris M. Bromley 
MCHUGH BROMLEY, PLLC

380 S 4th St, Ste 103 
Boise, ID 83702 
cbromley@mchughbromley.com 
cmchugh@mchughbromley.com 
Fax: (208) 287-0864 
(For Association of Idaho Cities, City of Jerome, 
City of Post Falls, and City of Rupert) 

 U. S. Mail 
 Hand Delivered 
 Overnight Mail 
 Fax 
 E-mail 
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John K. Simpson 
BARKER ROSHOLT & SIMPSON LLP

PO Box 2139 
Boise, ID  83701-2139 
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Fact Sheet 
The U.S. Environmental Protection Agency (EPA) 

Proposes to Reissue a National Pollutant Discharge Elimination System (NPDES) Permit to 
Discharge Pollutants Pursuant to the Provisions of the Clean Water Act (CWA) to: 

 
Nampa Wastewater Treatment Facility  

340 West Railroad Street 
Nampa, ID 83687 

 
Public Comment Start Date:  July 23, 2015 
Public Comment Expiration Date:  September 21, 2015 

 
Technical Contact: Brian Nickel  
   206-553-6251 

800-424-4372, ext. 6251 (within Alaska, Idaho, Oregon and Washington) 
   Nickel.Brian@epa.gov 
 
The EPA Proposes to Reissue an NPDES Permit 
The EPA proposes to reissue the NPDES permit for the facility referenced above.  The draft 
permit places conditions on the discharge of pollutants from the wastewater treatment plant to 
waters of the United States.  In order to ensure protection of water quality and human health, the 
permit places limits on the types and amounts of pollutants that can be discharged from the 
facility. 
 
This Fact Sheet includes: 
 information on public comment, public hearing, and appeal procedures 
 a listing of proposed effluent limitations and other conditions for the facility 
 a map and description of the discharge location 
 technical material supporting the conditions in the permit 
 
State Certification 
The EPA is requesting that the Idaho Department of Environmental Quality (IDEQ) certify the 
NPDES permit for this facility, under Section 401 of the Clean Water Act.  Comments regarding 
the certification should be directed to: 
 

Regional Administrator 
Idaho Department of Environmental Quality 
1445 North Orchard 
Boise, Idaho 83706 
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Exhibit I EPA FACT SHEET: NAMPA’S NPDES PERMIT (2015) 

REUSE PROPONENTS' SUBMISSION OF EXHIBIT I Page 9 of 8100317



Fact Sheet NPDES Permit #ID0022063 
  

(208) 373-0550 

Public Comment 
Persons wishing to comment on, or request a Public Hearing for the draft permit for this facility 
may do so in writing by the expiration date of the Public Comment period.  A request for a 
Public Hearing must state the nature of the issues to be raised as well as the requester’s name, 
address and telephone number.  All comments and requests for Public Hearings must be in 
writing and should be submitted to the EPA as described in the Public Comments Section of the 
attached Public Notice. 
 
After the Public Notice expires, and all comments have been considered, the EPA’s regional 
Director for the Office of Water and Watersheds will make a final decision regarding permit 
issuance.  If no substantive comments are received, the tentative conditions in the draft permit 
will become final, and the permit will become effective upon issuance.  If substantive comments 
are received, the EPA will address the comments and issue the permit.  The permit will become 
effective no less than 30 days after the issuance date, unless an appeal is submitted to the 
Environmental Appeals Board within 30 days pursuant to 40 CFR 124.19. 
 
Documents are Available for Review 
The draft NPDES permit and related documents can be reviewed or obtained by visiting or 
contacting the EPA’s Regional Office in Seattle between 8:30 a.m. and 4:00 p.m., Monday 
through Friday at the address below.  The draft permits, fact sheet, and other information can 
also be found by visiting the Region 10 NPDES website at 
“http://EPA.gov/r10earth/waterpermits.htm.” 
 

United States Environmental Protection Agency 
Region 10 
1200 Sixth Avenue, OWW-191 
Seattle, Washington 98101 
(206) 553-0523 or  
Toll Free 1-800-424-4372 (within Alaska, Idaho, Oregon and Washington) 

 
The fact sheet and draft permits are also available at: 

 
United States Environmental Protection Agency 
Region 10 
1200 Sixth Avenue, Suite 900 
Seattle, Washington 98101 
(206) 553-0523 or  
1-800-424-4372 (within Alaska, Idaho, Oregon and Washington) 
 
The fact sheet and draft permit are also available at: 
 
EPA Idaho Operations Office 
950 W Bannock  
Suite 900 
Boise, ID 83702  

2 
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Phone: 208-378-5746 
 
Idaho DEQ Boise Regional Office 
1445 N. Orchard St.  
Boise, ID 83706  
(208) 373-0550  
 
Caldwell Public Library 
1010 Dearborn St. 
Caldwell, ID  83605 
(208) 459-3242 
 
Nampa Public Library 
101 11th Ave. S. 
Nampa, ID  83651 
(208) 468-5800 
 
Cherry Lane Library 
1326 W. Cherry Ln. 
Meridian, ID  83642 
(208) 888-4451 
 
Silverstone Branch Library 
3531 E. Overland Rd. 
Meridian, ID  83642 
(208) 884-2616 
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Acronyms 
1Q10 1 day, 10 year low flow 

7Q10 7 day, 10 year low flow 

30B3 Biologically-based design flow intended to ensure an excursion frequency of less 
than once every three years, for a 30-day average flow. 

30Q10 30 day, 10 year low flow 

ACR Acute-to-Chronic Ratio 

AML Average Monthly Limit 

AWL Average Weekly Limit 

BOD5 Biochemical oxygen demand, five-day 

BMP Best Management Practices 

°C Degrees Celsius 

CFR Code of Federal Regulations 

CFS Cubic Feet per Second 

CV Coefficient of Variation 

CWA Clean Water Act 

DMR Discharge Monitoring Report 

DO Dissolved oxygen 

EFH Essential Fish Habitat 

EPA U.S. Environmental Protection Agency 

ESA Endangered Species Act 

FR Federal Register 

HUC Hydrologic Unit Code 

IC Inhibition Concentration 

ICIS Integrated Compliance Information System 

IDEQ Idaho Department of Environmental Quality 

I/I Infiltration and Inflow 

LA Load Allocation 

lbs/day Pounds per day 

LTA Long Term Average 

mg/L Milligrams per liter 

ml milliliters 
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µg/L Micrograms per liter 

mgd Million gallons per day 

MDL Maximum Daily Limit or Method Detection Limit 

MF Membrane Filtration 

MPN Most Probable Number 

N Nitrogen 

NOAA National Oceanic and Atmospheric Administration 

NOEC No Observable Effect Concentration 

NPDES National Pollutant Discharge Elimination System 

OWW Office of Water and Watersheds 

O&M Operations and maintenance 

POTW Publicly owned treatment works 

QAP Quality assurance plan 

RP Reasonable Potential 

RPM Reasonable Potential Multiplier 

RWC Receiving Water Concentration 

SS Suspended Solids 

SSO Sanitary Sewer Overflow 

s.u. Standard Units 

TKN Total Kjeldahl Nitrogen 

TMDL Total Maximum Daily Load 

TRC Total Residual Chlorine 

TRE Toxicity Reduction Evaluation 

TSD Technical Support Document for Water Quality-based Toxics Control 
(EPA/505/2-90-001) 

TSS Total suspended solids 

TUa Toxic Units, Acute 

TUc Toxic Units, Chronic 

USFWS U.S. Fish and Wildlife Service 

USGS United States Geological Survey 

UV Ultraviolet 

WET Whole Effluent Toxicity 
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WLA Wasteload allocation 

WQBEL Water quality-based effluent limit 

WQS Water Quality Standards 

WWTF Wastewater treatment facility 

WWTP Wastewater treatment plant 
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I. Applicant 

A. General Information 
This fact sheet provides information on the draft NPDES permit for the following entity: 

Nampa Wastewater Treatment Facility (WWTF) 
NPDES Permit # ID0022063 
 
Physical Address: 
340 West Railroad Street 
Nampa, ID 83687-1741 
 
Mailing Address: 
411 3rd Street South 
Nampa, ID 83651 
 
Contact: 
Michael Fuss, Public Works Director, City of Nampa 

B. Permit History 
The most recent NPDES permit for the Nampa WWTF was issued on December 29, 1998, 
became effective on February 1, 1999, and expired on February 2, 2004.  An NPDES 
application for permit issuance was submitted by the permittee in July 2003.  The EPA 
determined that the application was timely and complete.  Therefore, pursuant to 40 CFR 
122.6, the permit has been administratively extended and remains fully effective and 
enforceable.  The City submitted updates to the NPDES permit application in 2005, 2008 and 
2011.  The first NPDES permit was issued to this facility in December 1974. 

II. Facility Information 

A. Treatment Plant Description 

General 
The City of Nampa (City) owns and operates the Nampa WWTF.  The facility treats 
wastewater from both domestic and industrial sources.  The collection system has no 
combined sewers. The facility serves a resident population of about 80,000.  The design flow 
of the facility is 18.0 mgd as a maximum monthly average flow.  The average actual effluent 
flow between 2008 and 2013 is 10.1 mgd, and the maximum monthly average effluent flow 
was 11.8 mgd.   

Treatment Process 
The Nampa facility consists of grit removal and screening, three primary clarifiers, three 
trickling filters, two secondary clarifiers, a nitrification activated sludge process, three final 
clarifiers, chlorination, dechlorination and post-aeration.  Sludge (biosolids) from the 
wastewater treatment facility is anaerobically digested in a two-stage process. The facility 
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produces Class B biosolids which are usually applied to land in southeastern Canyon County.  
The outfall for this facility goes to Indian Creek, and it does not have a diffuser. 

Details about the wastewater treatment process and a map showing the location of the 
treatment facility and discharge are included in Appendix A. 

B. Compliance History 
In the past five years, the permittee has generally been in compliance with the effluent limits 
in the 1999 permit with the following exceptions listed in Table 1 below. 

Table 1:  City of Nampa Effluent Limit Violations 2008 
– 2013 

Parameter Statistic Units Number of 
Instances 

Total Residual Chlorine Maximum Daily µg/L 3 
Total Ammonia as N Maximum Daily mg/L 5 
Total Ammonia as N Maximum Daily lb/day 5 

III. Receiving Water 
This facility discharges to Indian Creek in Nampa, Idaho.  The outfall is located downstream 
(west) of Nampa Boulevard (State Highway 55).  Indian Creek is a tributary to the Boise 
River, which, in turn, is a tributary to the Snake River, which is an interstate waterbody. 

A. Low Flow Conditions 
The low flow conditions of a water body are used to assess the need for and develop water 
quality based effluent limits (see Appendix C of this fact sheet for additional information on 
flows).  The EPA used ambient flow data collected at USGS Station #13211309, Indian 
Creek above Waste Water Plant near Nampa, Idaho (1981 – 1996), and receiving water flow 
data measured by the permittee (2003 – 2011) to calculate the low flow conditions for Indian 
Creek upstream of the outfall.   

Because there are significant seasonal variations in the flow rate of Indian Creek, the EPA 
has elected to calculate the critical low flows on a seasonal basis.  Due to seasonal variations 
in hardness, the seasons used for analysis of metals with water quality criteria that are 
dependent upon hardness are different than those used for other parameters.  Because there is 
relatively little dilution at all times, the seasonal changes in hardness have a greater influence 
upon effluent limits for metals with hardness-dependent criteria than the seasonal changes in 
flow. 

Table 2:  Seasonal Low Flows in Indian Creek Upstream of the Point of 
Discharge 

Season 1Q10 (CFS) 7Q10 (CFS) 30Q10 (CFS) 
March – November  7.88 12.9 17.0 
December – February  18.0 18.5 19.5 
April – October (hardness-dependent metals) 11.6 14.6 N/A 
November – March (hardness-dependent metals) 15.2 17.2 N/A 
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B. Water Quality Standards  

Overview 
Section 301(b)(1)(C) of the Clean Water Act (CWA) requires the development of limitations 
in permits necessary to meet water quality standards.  Federal regulations at 40 CFR 122.4(d) 
require that the conditions in NPDES permits ensure compliance with the water quality 
standards of all affected States. A State’s water quality standards are composed of use 
classifications, numeric and/or narrative water quality criteria, and an anti-degradation 
policy. 

The use classification system designates the beneficial uses that each water body is expected 
to achieve, such as water supply, contact recreation, and aquatic life.  The numeric and 
narrative water quality criteria are the criteria deemed necessary by the State to support the 
beneficial use classification of each water body. The anti-degradation policy represents a 
three-tiered approach to maintain and protect various levels of water quality and uses. 

Designated Beneficial Uses 
This facility discharges to Indian Creek in the Lower Boise watershed (HUC 17050114), 
Water Body Unit SW-2.  At the point of discharge, Indian Creek is protected for the 
following designated uses (IDAPA 58.01.02.140.12):  

• cold water aquatic life  
• secondary contact recreation 

In addition, Water Quality Standards state that all waters of the State of Idaho are protected 
for industrial and agricultural water supply, wildlife habitats and aesthetics (IDAPA 
58.01.02.100.03.b and c, 100.04 and 100.05). 

Surface Water Quality Criteria 
The criteria are found in the following sections of the Idaho Water Quality Standards: 

• The narrative criteria applicable to all surface waters of the State are found at IDAPA 
58.01.02.200 (General Surface Water Quality Criteria).  

• The numeric criteria for toxic substances for the protection of aquatic life and secondary 
contact recreation are found at IDAPA 58.01.02.210 (Numeric Criteria for Toxic 
Substances for Waters Designated for Aquatic Life, Recreation, or Domestic Water 
Supply Use). 

• Additional numeric criteria necessary for the protection of aquatic life can be found at 
IDAPA 58.01.02.250 (Surface Water Quality Criteria for Aquatic Life Use 
Designations). 

• Numeric criteria necessary for the protection of recreation uses can be found at IDAPA 
58.01.02.251 (Surface Water Quality Criteria for Recreation Use Designations). 

• Water quality criteria for agricultural water supply can be found in the EPA’s Water 
Quality Criteria 1972, also referred to as the “Blue Book” (EPA R3-73-033) (See IDAPA 
58.01.02.252.02). 

The numeric and narrative water quality criteria applicable to Indian Creek at the point of 
discharge are provided in Appendix B of this fact sheet. 
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Antidegradation 
The IDEQ has completed an antidegradation review which is included in the draft 401 
certification for this permit.  See Appendix H for the State’s draft 401 water quality 
certification.  The EPA has reviewed this antidegradation review and finds that it is 
consistent with the State’s 401 certification requirements and the State’s antidegradation 
implementation procedures.  Comments on the 401 certification including the 
antidegradation review can be submitted to the IDEQ as set forth above (see State 
Certification). 

C. Water Quality Limited Waters 
Any waterbody for which the water quality does not, and/or is not expected to meet, 
applicable water quality standards is defined as a “water quality limited segment.”  

Section 303(d) of the Clean Water Act (CWA) requires states to develop a Total Maximum 
Daily Load (TMDL) management plan for water bodies determined to be water quality 
limited segments.  A TMDL is a detailed analysis of the water body to determine its 
assimilative capacity.  The assimilative capacity is the loading of a pollutant that a water 
body can assimilate while maintaining compliance with water quality standards. Once the 
assimilative capacity of the water body has been determined, the TMDL will allocate that 
capacity among point and non-point pollutant sources, taking into account natural 
background levels and a margin of safety.  Allocations for non-point sources are known as 
“load allocations” (LAs).  The allocations for point sources, known as “waste load 
allocations” (WLAs), are implemented through effluent limitations in NPDES permits.  
Effluent limitations for point sources must be consistent with applicable TMDL allocations.   

In January 2000, the EPA approved the Lower Boise River TMDL:  Subbasin Assessment, 
Total Maximum Daily Loads (“Lower Boise River TMDL”).  The Lower Boise River TMDL 
included wasteload allocations for TSS and bacteria for City of Nampa facility (IDEQ 1999).   

On April 15, 2014, IDEQ granted a portion of the Lower Boise River TMDL’s reserve for 
growth allocation to the City of Nampa.  IDEQ revised Table 15 of the Sediment and 
Bacteria Allocation Addendum to the Lower Boise River TMDL (IDEQ 2008) to allow 
Meridian an average monthly allocation of 4,503 lb/day and an average weekly allocation of 
6,755 lb/day. 

The permit includes water quality-based effluent limits for TSS and bacteria that are 
consistent with the wasteload allocations in the TMDL. 

The State of Idaho’s 2012 Integrated Report Section 5 (the “303(d) list”) lists the segment of 
Indian Creek to which the City of Nampa discharges (assessment unit 
ID17050114SW002_04) as impaired due to temperature, E. coli, sedimentation and siltation, 
and an unknown cause (with nutrients suspected).   

Although the Lower Boise River TMDL established load and wasteload allocations for 
sediment and bacteria for the City of Nampa, these allocations were developed to protect 
water quality in the Boise River as opposed to Indian Creek.   

In April 2015, IDEQ issued the draft Lower Boise River TMDL:  2015 Addendum, addressing 
sediment and bacteria in tributaries to the Boise River, including Indian Creek.  This draft 
TMDL proposed wasteload allocations for sediment and bacteria for the City of Nampa’s 
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discharge to Indian Creek.  The proposed WLAs for the City of Nampa are in Table 26, on 
Page 47 of the draft Lower Boise River TMDL:  2015 Addendum.  In addition, the State of 
Idaho’s draft CWA §401 certification, states that IDEQ expects that the WLAs will be 
incorporated into the draft NPDES permit. The draft permit proposes effluent limits for TSS 
and E. coli that are consistent with the assumptions and requirements of the WLAs in the 
draft Lower Boise River TMDL:  2015 Addendum. 

The State of Idaho’s 2012 Integrated Report Section 5 (the 303(d) list) lists the segments of 
the Boise River from Middleton to Indian Creek and from Indian Creek to the mouth as 
impaired for temperature and total phosphorus (TP).  IDEQ has completed a draft TMDL for 
TP, and the draft permit proposes effluent limits consistent with the assumptions and 
requirements of the WLAs in the draft TP TMDL.  The EPA believes these effluent limits 
will also protect water quality in Indian Creek.  See Appendix F for more details about the 
proposed TP limits. 

Regarding the impairment with an unknown cause, with nutrients suspected, the EPA 
believes the proposed TP effluent limits, which are consistent with the assumptions and 
requirements of the WLAs in the draft TP TMDL, will protect water quality in Fivemile 
Creek as well as the Boise River.  See Appendix F for more details about the proposed TP 
limits. 

The EPA has determined that the City of Nampa’s discharge has the reasonable potential to 
cause or contribute to excursions above water quality standards for temperature from July – 
September, therefore, the permit proposes water quality-based effluent limits for temperature 
during this season.   

IV. Effluent Limitations 

A. Basis for Effluent Limitations 
In general, the CWA requires that the effluent limits for a particular pollutant be the more 
stringent of either technology-based limits or water quality-based limits.  Technology-based 
limits are set according to the level of treatment that is achievable using available 
technology.  A water quality-based effluent limit is designed to ensure that the water quality 
standards applicable to a waterbody are being met and may be more stringent than 
technology-based effluent limits. The basis for the effluent limits proposed in the draft permit 
is provided in Appendices D, E, F, and G. 

B. Proposed Effluent Limitations 
The following summarizes the proposed effluent limits that are in the draft permit. 

1. The permittee must not discharge floating, suspended, or submerged matter of any 
kind in concentrations causing nuisance or objectionable conditions or that may 
impair designated beneficial uses. 

2. Removal Requirements for BOD5 and TSS: The monthly average effluent 
concentration must not exceed 15 percent of the monthly average influent 
concentration.  Percent removal of BOD5 and TSS must be reported on the Discharge 
Monitoring Reports (DMRs).  For each parameter, the monthly average percent 
removal must be calculated from the arithmetic mean of the influent values and the 
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arithmetic mean of the effluent values for that month.  Influent and effluent samples 
must be taken over approximately the same time period. 

3. pH must be within the range of 6.5 – 9.0 standard units. 

Table 3, below, presents the proposed effluent limits. 

Table 3:  Proposed Effluent Limits 

Parameter Units 
Average 
Monthly 
Limit 

Average 
Weekly 
Limit 

Maximum 
Daily Limit 

BOD5  mg/L 30  45 — 
lb/day 4504 6755 — 

TSS 

mg/L 30  45 — 
mg/L 4-month rolling average:  17.5 
lb/day 4503 6755 — 
lb/day 4-month rolling average:  2,629 

Removal Rates for BOD5 
and TSS % 85% 

minimum — — 

E. coli Bacteria #/100 ml 
126 
(geometric 
mean) 

— 
576 
(instantaneous 
maximum) 

Ammonia  
March – November 

mg/L 1.31 — 4.92 
lb/day 197 — 739 

Ammonia  
December – February 

mg/L 1.41 — 5.31 
lb/day 212 — 797 

Chlorine  
March – November 

µg/L 9.2 — 18 
lb/day 1.4 — 2.7 

Chlorine  
December – February 

µg/L 9.6 — 19 
lb/day 1.4 — 2.9 

Total Phosphorus  
May – September  lb/day 15 26 — 

Total Phosphorus  
October – April  lb/day 52.6 90.5 — 

Copper, Total Recoverable 
April – October 

µg/L 10.7 — 23.1 
lb/day 1.61 — 3.47 

Copper, Total Recoverable 
November – March  

µg/L 17.8 — 38.5 
lb/day 2.67 — 5.78 

Cyanide, Weak Acid 
Dissociable 
March – November 

µg/L 4.75 — 9.53 

lb/day 0.713 — 1.43 

Cyanide, Weak Acid 
Dissociable 
December – February 

µg/L 4.96 — 9.96 

lb/day 0.745 — 1.50 

Dissolved Oxygen 
mg/L 6.0 minimum 

% saturation 90% 
minimum 

80% 
minimum — 

Mercury, Total 
March – November 

µg/L 0.011 — 0.022 
lb/day 0.0017 — 0.0033 

Mercury, Total 
December – February 

µg/L 0.011 — 0.023 
lb/day 0.0017 — 0.0035 
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Table 3:  Proposed Effluent Limits for Temperature 

Season Units Maximum Daily 
Limit 

Instantaneous 
Maximum Limit 

July  °C 19.0 — 
August °C 19.0 22.8 
September °C 19.7 — 

Effluent Limits Less than Analytical Quantification Limits 
The effluent limits for total residual chlorine and weak acid dissociable cyanide are less than 
the concentrations that can be reliably quantified using EPA-approved analytical methods.  
Consistent with EPA Region 10’s “Guidance on Water Quality Based Effluent Limits Set 
Below Analytical Detection/Quantification Limits,” (EPA 2005) the EPA will use the lowest 
minimum levels (MLs) that are achievable with EPA-approved analytical methods as the 
compliance evaluation levels for chlorine and cyanide.  The permittee will be compliant with 
the total residual chlorine and cyanide limitations if the average monthly and maximum daily 
concentrations are less than the MLs.  The ML for chlorine is 50 µg/L, and the ML for 
cyanide is 10 µg/L. 

C. Schedules of Compliance 
Schedules of compliance are authorized by federal NPDES regulations at 40 CFR 122.47 and 
by Section 400.03 of the Idaho Water Quality Standards.  The Idaho water quality standards 
allow for compliance schedules “when new limitations are in the permit for the first time.”  
The federal regulation allows schedules of compliance “when appropriate,” and requires that 
such schedules require compliance as soon as possible.  When the compliance schedule is 
longer than 1 year, federal regulations require that the schedule shall set forth interim 
requirements and the dates for their achievement.  The time between the interim dates shall 
generally not exceed 1 year, and when the time necessary to complete any interim 
requirement is more than one year, the schedule shall require reports on progress toward 
completion of these interim requirements.  Federal regulations also generally require that 
interim effluent limits are at least as stringent as the final limits in the previous permit (40 
CFR 122.44(l)(1)). 

EPA policy states that, in order to grant a compliance schedule, a permitting authority must 
make a reasonable finding that the permittee cannot comply with the effluent limit 
immediately upon the effective date of the final permit (see the US EPA NPDES Permit 
Writers’ Manual at Section 9.1.3).  Some of the proposed effluent limits for copper, cyanide, 
dissolved oxygen, mercury, phosphorus, and temperature are new limits that are in the permit 
for the first time.  The EPA has evaluated the City of Nampa’s effluent data to determine 
whether the City could consistently comply with the new water quality-based effluent limits 
in the draft permit.  Table 4, below, summarizes this evaluation.   
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Table 4:  Immediate Achievability of New Water 
Quality-based Effluent Limits 

Parameter Season Achievable 
Immediately? 

Copper April – October   No 
November – March No 

Cyanide March – November   Yes1 
December – February  Yes1 

Dissolved Oxygen (mg/L) Year-round Yes 

Mercury March – November   No 
December – February  No 

Phosphorus  May – September No 
Phosphorus October – April No 

Temperature 
July No 
August No 
September No 

Notes: 
1.  When determining if the City could comply immediately with 
the proposed water quality-based effluent limits for weak acid 
dissociable cyanide, the EPA compared the existing effluent 
concentrations against the compliance evaluation level of 10 µg/L 
(see discussion above, under “Effluent Limits Less than Analytical 
Quantification Limits”). 

In its draft Clean Water Act Section 401 certification, the State of Idaho proposed to 
authorize compliance schedules for all of the effluent limits listed in Table 4, above, that the 
City could not comply with immediately.  Consistent with federal regulations (40 CFR 
122.47(a)(3)), the schedules of compliance include interim milestones and reports of 
progress.  The State of Idaho also specified interim limits for phosphorus and mercury, which 
apply during the terms of the compliance schedules. 

D. Basis for Less-Stringent BOD5, Ammonia and Chlorine Limits 

Statutory Prohibitions on Backsliding 
Section 402(o) of the Clean Water Act (CWA) and 40 CFR 122.44(l) generally prohibit the 
establishment of effluent limits in a reissued NPDES permit that are less stringent than the 
corresponding limits in the previous permit (i.e. “backsliding”) but provides limited 
exceptions.  Section 402(o)(1) of the CWA states that a permit may not be reissued with less-
stringent limits established based on Sections 301(b)(1)(C), 303(d) or 303(e) (i.e. water 
quality-based limits or limits established in accordance with State treatment standards) 
except in compliance with Section 303(d)(4).  Section 402(o)(1) also prohibits backsliding on 
technology-based effluent limits established using best professional judgment (i.e. based on 
Section 402(a)(1)(B)).  The anti-backsliding regulations in 40 CFR 122.44(l) address 
backsliding for other permit conditions. 

Section 303(d)(4) of the CWA states that, for water bodies where the water quality meets or 
exceeds the level necessary to support the water body's designated uses, WQBELs may be 
revised as long as the revision is consistent with the State's antidegradation policy.  
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Additionally, Section 402(o)(2) contains exceptions to the general prohibition on backsliding 
in 402(o)(1).  According to the U.S. EPA NPDES Permit Writers’ Manual (2010) the 
402(o)(2) exceptions are applicable to WQBELs (except for 402(o)(2)(B)(ii) and 
402(o)(2)(D)) and are independent of the requirements of 303(d)(4).  Therefore, WQBELs 
may be relaxed as long as either the 402(o)(2) exceptions or the requirements of 303(d)(4) 
are satisfied.   

Even if the requirements of Sections 303(d)(4) or 402(o)(2) are satisfied, Section 402(o)(3) 
prohibits backsliding which would result in violations of WQS or effluent limit guidelines. 

BOD5 

The BOD5 effluent limits in the 1999 permit were the technology-based effluent limits in 40 
CFR 133.102.   Because these effluent limits were not based on state standards, the 
applicable anti-backsliding provisions are those in 40 CFR 122.44(l) (see the US EPA Permit 
Writers’ Manual at Section 7.2.2).  This regulation states that effluent limitations, standards 
or conditions in reissued permits must be at least as stringent as the final effluent limitations, 
standards, or conditions in the previous permit, unless the circumstances on which the 
previous permit was based have materially and substantially changed since the time the 
permit was issued and would constitute cause for permit modification or revocation and 
reissuance under 40 CFR 122.62. 

At the time the 1999 permit was issued, the design flow of the Nampa WWTF was 11.76 
mgd.  The design flow of the WWTP has since been increased to 18 mgd.  The increased 
design flow is a material and substantial alteration, and would therefore constitute cause for a 
permit modification under 40 CFR 122.62.  The loading (i.e., lb/day) limits for BOD5 have 
been re-calculated using the current design flow of the POTW, consistent with 40 CFR 
122.45(b)(1) and (f).   

The EPA has determined that the revised effluent limits for BOD5, in combination with the 
effluent limits for dissolved oxygen, will ensure compliance with water quality criteria for 
DO in Indian Creek.  The State of Idaho has determined that the revised effluent limits for 
BOD5 are consistent with its antidegradation policy.  Because the revised limits ensure 
compliance with water quality criteria and with the State’s antidegradation policy, the revised 
limits ensure compliance with Idaho’s water quality standards and therefore with Section 
402(o)(3) of the CWA.  The revised effluent limits for BOD5 ensure compliance with all 
applicable water quality standards, including antidegradation requirements.  Therefore, the 
loading effluent limits for BOD5 may be revised. 

Total Residual Chlorine 
Under some conditions, the draft permit proposes less-stringent effluent limits for total 
residual chlorine relative to the prior permit.  As shown in Table 1, above, the City has at 
times violated the chlorine effluent limits in the prior permit.  When the EPA re-calculated 
effluent limits for chlorine based on current water quality criteria and recent effluent 
variability, the resulting limits were less stringent than those in the prior permit, if the flow in 
Indian Creek is less than 37 CFS. 

One of the exceptions to the general prohibition on less-stringent effluent limits is that water 
quality-based effluent limits may be revised if the revised effluent limits are subject to and 
consistent with the State’s antidegradation policy (CWA Section 303(d)(4)(B)).  The State of 
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Idaho has determined that the revised effluent limits for chlorine are consistent with its 
antidegradation policy.  Because the revised limits ensure compliance with water quality 
criteria and with the State’s antidegradation policy, the revised limits ensure compliance with 
Idaho’s water quality standards and therefore with Section 402(o)(3) of the CWA. 

All of the effluent limits for chlorine in both the 1999 permit and the draft permit are less 
than the concentration that can be reliably quantified using EPA-approved analytical 
methods.  Thus, as explained above, under “Effluent Limits Less than Analytical 
Quantification Limits,” compliance evaluation levels were set for chlorine in both the 1999 
permit and the draft permit.  The draft permit specifies a lower compliance evaluation level 
(50 µg/L) than the 1999 permit (100 µg/L).  Thus, as a practical matter, the City will need to 
achieve lower concentrations of chlorine in its effluent under the draft permit than it did 
under the 1999 permit. 

Total Ammonia as N 
The draft permit proposes less-stringent effluent limits for total ammonia as N relative to the 
prior permit.  As shown in Table 1, above, the City has at times violated the ammonia 
effluent limits in the prior permit.  When the EPA re-calculated effluent limits for ammonia 
based on current water quality criteria and recent effluent variability, the resulting limits were 
less stringent than those in the prior permit.   

One of the exceptions to the general prohibition on less-stringent effluent limits is that water 
quality-based effluent limits may be revised if the revised effluent limits are subject to and 
consistent with the State’s antidegradation policy (CWA Section 303(d)(4)(B)).  The State of 
Idaho has determined that the revised effluent limits for ammonia are consistent with its 
antidegradation policy.  Because the revised limits ensure compliance with water quality 
criteria and with the State’s antidegradation policy, the revised limits ensure compliance with 
Idaho’s water quality standards and therefore with Section 402(o)(3) of the CWA. 

V. Monitoring Requirements 

A. Basis for Effluent and Surface Water Monitoring 
Section 308 of the CWA and federal regulation 40 CFR 122.44(i) require monitoring in 
permits to determine compliance with effluent limitations.  Monitoring may also be required 
to gather effluent and surface water data to determine if additional effluent limitations are 
required and/or to monitor effluent impacts on receiving water quality.  

The permit also requires the permittee to perform effluent monitoring required by parts B.6 
and D of the NPDES Form 2A application, so that these data will be available when the 
permittee applies for a renewal of its NPDES permit.  

The permittee is responsible for conducting the monitoring and for reporting results on 
DMRs or on the application for renewal, as appropriate, to the EPA. 

B. Effluent Monitoring 
Monitoring frequencies are based on the nature and effect of the pollutant, as well as a 
determination of the minimum sampling necessary to adequately monitor the facility’s 
performance.  Permittees have the option of taking more frequent samples than are required 
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under the permit.  These samples can be used for averaging if they are conducted using EPA-
approved test methods (40 CFR Part 136) and if the Method Detection Limits for the test 
methods are less than the effluent limits. 

Monitoring Changes from the Previous Permit 
The draft permit proposes more-frequent effluent monitoring for total phosphorus from May 
– October to determine compliance with the new water quality-based effluent limits in effect 
during that season.  The draft permit also proposes more-frequent monitoring for copper, 
cyanide, mercury, and temperature in order to determine compliance with the new water 
quality-based effluent limits for those parameters.  The draft permit proposes more-frequent 
monitoring for ammonia because the permittee has had difficulty complying with the effluent 
limits for ammonia in the prior permit.  The draft permit proposes more-frequent monitoring 
for TSS because the loading (i.e., lb/day) effluent limits for TSS are now water quality-based 
(i.e., they are consistent with the City’s WLA in the Lower Boise River TMDL) rather than 
technology-based.  The draft permit requires monitoring for chromium VI in addition to total 
chromium in order to better characterize the City’s discharge of chromium and evaluate it 
against water quality criteria for both chromium III and chromium VI.  The permit requires 
more-frequent influent monitoring for mercury to determine if the City’s mercury 
minimization plan is effective. 

Table 5:  Influent, Effluent and Sludge Monitoring Requirements 

Parameter Units Sample Location  Sample 
Frequency Sample Type 

Flow mgd Effluent Continuous recording 
Temperature °C Effluent Continuous recording 

BOD5 
mg/L Influent & Effluent 1/week 24-hour composite 
lb/day Influent & Effluent calculation1 
% Removal % Removal 1/month calculation2 

TSS 
mg/L Influent & Effluent 2/week 24-hour composite 
lb/day Influent & Effluent calculation1 
% Removal % Removal 1/month calculation2 

pH standard units Effluent 5/week grab 
E. Coli #/100 ml Effluent 10/month grab 

Total Residual Chlorine µg/L Effluent 5/week grab 
lb/day Effluent calculation1 

Total Phosphorus as P µg/L Effluent 2/week 24-hour composite 
lb/day Effluent calculation1 

Total Phosphorus as P mg/L Influent 1/month 24-hour composite 

Total Ammonia as N mg/L Effluent 2/week 24-hour composite 
lb/day Effluent calculation1 

Copper, total recoverable 

µg/L Effluent 1/month 24-hour composite 
lb/day Effluent calculation1 
µg/L Influent 2/year3 24-hour composite 
mg/kg Sludge 2/year4 24-hour composite 

Cyanide, weak acid 
dissociable 

µg/L Effluent 1/month 24-hour composite 
lb/day Effluent calculation1 
µg/L Influent 2/year3 24-hour composite 
mg/kg Sludge 2/year4 24-hour composite 

Mercury, Total µg/L Influent & effluent 1/month 24-hour composite 
lb/day Effluent calculation1 
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Table 5:  Influent, Effluent and Sludge Monitoring Requirements 

Parameter Units Sample Location  Sample 
Frequency Sample Type 

mg/kg Sludge 2/year4 24-hour composite 
Whole Effluent Toxicity TUc Effluent 2/year5 24-hour composite 
Nitrate + Nitrite mg/L Effluent 1/month 24-hour composite 
Total Kjeldahl Nitrogen mg/L Effluent 1/month 24-hour composite 
Soluble Reactive Phosphorus mg/L Effluent 1/month 24-hour composite 

Arsenic, Total µg/L Influent & effluent 2/year3 24-hour composite mg/kg Sludge 2/year4 

Cadmium, Total Recoverable µg/L Influent & effluent  2/year3 24-hour composite mg/kg Sludge 2/year4 

Chromium, Total µg/L Influent & effluent  2/year3 24-hour composite mg/kg Sludge 2/year4 
Chromium VI, Dissolved µg/L Influent & effluent 2/year3 24-hour composite 

Conductivity µmhos/ 
cm Effluent 1/month 24-hour composite 

Dissolved Organic Carbon 
(DOC) mg/L Effluent 1/month 24-hour composite 

Hardness mg/L as CaCO3 Effluent 1/month 24-hour composite 

Lead, Total Recoverable µg/L Influent & effluent  2/year3 24-hour composite mg/kg Sludge 2/year4 

Molybdenum µg/L Influent & effluent  2/year3 24-hour composite mg/kg Sludge 2/year4 

Nickel, Total Recoverable µg/L Influent & effluent  2/year3 24-hour composite mg/kg Sludge 2/year4 

Selenium µg/L Influent & effluent  2/year3 24-hour composite mg/kg Sludge 2/year4 

Silver, Total Recoverable µg/L Influent & effluent  2/year3 24-hour composite mg/kg Sludge 2/year4 

Zinc, Total Recoverable µg/L Influent & effluent  2/year3 24-hour composite mg/kg Sludge 2/year4 
NPDES Application Form 2A 
Expanded Effluent Testing — Effluent 3x/5 years — 

Notes: 
1.  Loading is calculated by multiplying the concentration in mg/L by the flow in mgd and a conversion 

factor of 8.34.  If the concentration is measured in µg/L, the conversion factor is 0.00834. 
2.  Percent removal is calculated using the following equation:  

(average monthly influent – average monthly effluent) ÷ average monthly influent. 
3.  Each twice yearly sampling event for these parameters must consist of three 24-hour composite samples 

taken within a calendar week. 
4.  Sludge sampling must be conducted once during the same time period that influent and effluent samples 

are being taken. 
5.  Sampling must take place at least once during each of the following seasons:  December – February and  

March – November. 
The regulations at 40 CFR 122.62(a)(2) allow modification of permit conditions if new 
information was received that was not available at the time of permit issuance.  The purpose 
of the monitoring requirements in the 1999 permit was to ensure appropriate data was 
available for the next permit reissuance.  The EPA considers the monitoring data gathered 
during the term of the 1999 permit new information that was not available at the time of 
issuance of the 1999 permit, therefore, the monitoring requirements may be modified, if 
appropriate.   
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The EPA reviewed the monitoring results and has determined that orthophosphate and fecal 
coliform bacteria do not need to be monitored.   

For arsenic, cadmium, chromium, lead, nickel, sliver, and zinc, the EPA has determined that, 
in general, the sampling that had been required as part of the pretreatment requirements in the 
1999 permit (see the 1999 permit at Page 13) is adequate to characterize the discharge of 
these pollutants.  Therefore, the pretreatment monitoring requirements for these pollutants 
have been included in Table 1 of the draft permit.  Although more frequent effluent 
monitoring is required for copper, cyanide, and mercury in order to determine compliance 
with the new water quality-based effluent limits for those parameters, the influent and sludge 
monitoring requirements for those parameters are the same as those in the 1999 permit. 

The prior permit had required monitoring of fecal coliform five times per week.  The fecal 
coliform limits and monitoring requirements in the prior permit have been replaced with 
effluent limits and monitoring requirements for E. coli.   

The Idaho WQS state that “waters designated for primary or secondary contact recreation are 
not to contain E. coli bacteria in concentrations exceeding a geometric mean of one hundred 
twenty-six (126) E. coli organisms per one hundred (100) ml based on a minimum of five (5) 
samples taken every three (3) to seven (7) days over a thirty (30) day period” (IDAPA 
58.01.02.251.01.a).  Sampling E. coli at a frequency of five times per week would require 
samples to be taken more frequently than once every three days.  Therefore, the EPA has 
changed the E. coli sampling frequency to 10 times per month, which allows sampling at a 
frequency consistent with the WQS. 

Monitoring for conductivity and dissolved organic carbon is required so that, if the State of 
Idaho were to adopt water quality criteria for copper based on the biotic ligand model 
consistent with EPA recommendations, water quality criteria for copper can be evaluated. 

C. Surface Water Monitoring 
The previous permit required receiving water monitoring for a variety of parameters.  As 
stated previously, the purpose of the monitoring was to assure that appropriate data was 
available for the next permit cycle.  As discussed above, the EPA’s anti-backsliding 
regulations at 40 CFR 122.44(l)(1) generally prohibit the backsliding of any conditions 
(including monitoring requirements) unless there is cause for change consistent with the 
federal regulations at 40 CFR 122.62.  The regulations at 40 CFR 122.62 allow modification 
of permit conditions if new information was received that was not available at the time of 
permit issuance.  The purpose of the monitoring requirements in the 1999 permit was to 
ensure appropriate data was available for the next permit reissuance.  The EPA considers the 
monitoring data gathered during the term of the 1999 permit new information that was not 
available at the time of issuance of the 1999 permit, therefore, the monitoring requirements 
may be modified.  The EPA reviewed the monitoring results and has determined that some 
receiving water parameters are no longer necessary (e.g., ortho-phosphorus, oil and grease, 
fecal coliform bacteria). The table below presents the proposed receiving monitoring 
requirements for the facility.   
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Table 6:  Surface Water Monitoring Requirements 

Parameter Upstream Sampling 
Frequency 

Downstream 
Sampling Frequency 

Flow, CFS 1/week — 
BOD5, mg/L 1/month — 
Dissolved Oxygen, mg/L Continuous1 Continuous1 
Dissolved Oxygen, % of saturation Continuous1 Continuous1 
Total Phosphorus, mg/L 1/month 1/month 
Total Nitrogen, mg/L 1/month 1/month 
Chlorophyll a 1/month 1/month 
Temperature, °C Continuous Continuous 
pH, standard units Continuous1 Continuous1 
Turbidity, NTU 1/week 1/week 
Hardness as CaCO3, mg/L — 1/month 
Arsenic, µg/L 1/quarter — 
Cadmium, dissolved µg/L 1/quarter — 
Chromium, total dissolved 1/quarter — 
Chromium VI, dissolved 1/quarter — 
Conductivity, µmhos/cm — 1/quarter 
Copper, dissolved µg/L 1/quarter — 
Dissolved organic carbon, mg/L — 1/quarter 
Lead, dissolved µg/L 1/quarter — 
Mercury, total µg/L 1/quarter 1/quarter 
Nickel, dissolved µg/L 1/quarter — 
Silver, dissolved µg/L 1/quarter — 
Zinc, dissolved µg/L 1/quarter — 
Notes: 
1.  Continuous monitoring for dissolved oxygen and pH is required during the final 
12 months of the permit term. 

The EPA proposes receiving water monitoring for total nitrogen, total phosphorus and 
chlorophyll a and continuous monitoring for dissolved oxygen and pH to determine if the 
proposed effluent limits for nutrients are adequate to protect water quality in Indian Creek. 
Continuous monitoring for temperature is required in order to better determine the 
discharge’s effect on water the temperature of Indian Creek and to allow for the calculation 
of dissolved oxygen saturation. 

Monitoring for conductivity and dissolved organic carbon is required so that, if the State of 
Idaho were to adopt water quality criteria for copper based on the biotic ligand model 
consistent with EPA recommendations, water quality criteria for copper can be evaluated. 

VI. Sludge (Biosolids) Requirements 
The EPA Region 10 separates wastewater and sludge permitting.  The EPA has authority 
under the CWA to issue separate sludge-only permits for the purposes of regulating 
biosolids.  The EPA may issue a sludge-only permit to each facility at a later date, as 
appropriate. 

Until future issuance of a sludge-only permit, sludge management and disposal activities at 
each facility continue to be subject to the national sewage sludge standards at 40 CFR Part 
503 and any requirements of the State’s biosolids program. The Part 503 regulations are self-
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implementing, which means that facilities must comply with them whether or not a permit 
has been issued. 

VII. Other Permit Conditions 

A. Mercury Minimization Plan 
As explained in Appendix E, the City’s discharge has the reasonable potential to cause or 
contribute to excursions above aquatic life water quality criteria for mercury in the water 
column.  The proposed numeric water quality-based effluent limits for mercury in the draft 
permit are derived from and ensure compliance with the aquatic life criteria. 

In addition to the numeric effluent limits for mercury based upon the aquatic life criteria for 
mercury in the water column, the draft permit proposes to require the City to develop and 
implement a mercury minimization plan (MMP).  The objective of the plan is to identify 
potential sources of mercury loading to the POTW, and, in turn, the receiving water, in an 
effort to attain compliance with the State of Idaho’s human health criterion for mercury in 
fish tissue (0.3 mg/kg).   

On July 2, 2012, the Idaho Department of Health and Welfare issued a fish advisory for 
catfish caught from the lower Boise River, due to levels of mercury that could be dangerous 
to developing babies, children, and the general public, if eaten too often.  In addition, the 
Snake River, in the Middle Snake-Payette watershed, downstream from the Boise River, is 
303(d) listed in the State of Oregon’s 2010 integrated report as being impaired for mercury 
due to high concentrations of mercury in fish tissue. 

Quantifiable concentrations of mercury have been measured in the City’s discharge.  The 
EPA’s Guidance for Implementing the January 2001 Methylmercury Water Quality Criterion 
(“EPA Methylmercury Guidance”) recommends that, when there is a quantifiable discharge 
of mercury from a point source, and the concentration of methylmercury in fish tissue from 
the receiving water exceeds or is close to the criterion, the permitting authority should find 
that the discharge has the reasonable potential to cause or contribute to excursions above the 
fish tissue criterion.  If there is no TMDL for mercury for the receiving water and it is not 
feasible to translate the fish tissue criterion to a water column concentration, the EPA 
Methylmercury Guidance recommends a permit requirement to develop and implement an 
MMP, as well as effluent monitoring using a sufficiently sensitive analytical method to 
determine if the MMP is effective and a reopener clause to modify the permit conditions if 
the MMP is found to be ineffective or if a water column translation of the fish tissue criterion 
is developed.   

The State of Idaho has also published guidance for the implementation of its methylmercury 
fish tissue criterion, the Implementation Guidance for the Idaho Mercury Water Quality 
Criteria (“Idaho Mercury Guidance”).  According to the Idaho Mercury Guidance, a source 
that has the reasonable potential to cause or contribute to an excursion above the fish tissue 
criterion or that has been assigned a mercury WLA in a TMDL is a “significant source.”  As 
explained above, the City’s discharge has the reasonable potential to cause or contribute to an 
excursion above the fish tissue criterion, according to the EPA Methylmercury Guidance.  
Furthermore, the Idaho Mercury Guidance states that, prior to the development of a TMDL 
for mercury, “permit conditions for major and minor NPDES dischargers can parallel 
‘significant’ or ‘de minimis’ requirements, respectively” (see Table 6-1, Page 92).  That is to 
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say, major NPDES discharges that discharge mercury are generally considered “significant” 
and have the reasonable potential to cause or contribute to excursions above WQS.  The 
recommended permit conditions for significant municipal sources include mandatory best 
management practices (BMPs) and both effluent and fish tissue monitoring requirements.   

The Idaho Mercury Guidance also recommends a no net increase requirement for mercury, 
for sources that have reasonable potential to cause or contribute to excursions above the fish 
tissue criterion (Section 6.3.1).  However, in this case, the EPA believes that the numeric 
effluent limits for mercury, which are based on the aquatic life water quality criteria that are 
in effect for Clean Water Act purposes in Idaho, will ensure that there is no increase in 
mercury discharges from the facility.  Therefore, the draft permit does not propose a no net 
increase provision. 

The Idaho Mercury Guidance recommends an effluent monitoring frequency of quarterly 
until 12 samples are collected, and then semi-annually thereafter.  However, in this case, 
numeric water quality-based effluent limits for mercury are necessary in order to ensure 
compliance with the aquatic life water quality criteria that are in effect for Clean Water Act 
purposes in Idaho, and more frequent (i.e., monthly) monitoring is necessary to determine 
compliance with these limits.  Consistent with the recommendations in the EPA 
Methylmercury Guidance and the Idaho Mercury Guidance, the EPA has proposed to require 
that effluent monitoring for mercury use sufficiently sensitive analytical methods.   

B. Quality Assurance Plan 
The federal regulation at 40 CFR 122.41(e) requires the permittee to develop procedures to 
ensure that the monitoring data submitted is accurate and to explain data anomalies if they 
occur.  The City of Nampa is required to update the Quality Assurance Plan for the 
wastewater treatment facility within 90 days of the effective date of the final permit.  The 
Quality Assurance Plan must include standard operating procedures the permittee will follow 
for collecting, handling, storing and shipping samples, laboratory analysis, and data 
reporting.  The plan must be retained on site and be made available to the EPA and the IDEQ 
upon request. 

C. Operation and Maintenance Plan 
The permit requires the City of Nampa to properly operate and maintain all facilities and 
systems of treatment and control.  Proper operation and maintenance is essential to meeting 
discharge limits, monitoring requirements, and all other permit requirements at all times.  
The permittee is required to develop and implement an operation and maintenance plan for 
their facility within 90 days of the effective date of the final permit.  The plan must be 
retained on site and made available to the EPA and the IDEQ upon request. 

D. Sanitary Sewer Overflows and Proper Operation and Maintenance of the Collection 
System 

Untreated or partially treated discharges from separate sanitary sewer systems are referred to 
as sanitary sewer overflows (SSOs).  SSOs may present serious risks of human exposure 
when released to certain areas, such as streets, private property, basements, and receiving 
waters used for drinking water, fishing and shellfishing, or contact recreation.  Untreated 
sewage contains pathogens and other pollutants, which are toxic.  SSOs are not authorized 
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under this permit.  Pursuant to the NPDES regulations, discharges from separate sanitary 
sewer systems authorized by NPDES permits must meet effluent limitations that are based 
upon secondary treatment.  Further, discharges must meet any more stringent effluent 
limitations that are established to meet the EPA-approved state water quality standards.   

The permit contains language to address SSO reporting and public notice and operation and 
maintenance of the collection system.  The permit requires that the permittee identify SSO 
occurrences and their causes.  In addition, the permit establishes reporting, record keeping 
and third party notification of SSOs.  Finally, the permit requires proper operation and 
maintenance of the collection system. The following specific permit conditions apply:  

Immediate Reporting – The permittee is required to notify the EPA of an SSO within 24 
hours of the time the permittee becomes aware of the overflow.  (See 40 CFR 122.41(l)(6)) 

Written Reports – The permittee is required to provide the EPA a written report within five 
days of the time it became aware of any overflow that is subject to the immediate reporting 
provision. (See 40 CFR 122.41(l)(6)(i)). 

Third Party Notice – The permit requires that the permittee establish a process to notify 
specified third parties of SSOs that may endanger health due to a likelihood of human 
exposure; or unanticipated bypass and upset that exceeds any effluent limitation in the permit 
or that may endanger health due to a likelihood of human exposure.  The permittee is 
required to develop, in consultation with appropriate authorities at the local, county, tribal 
and/or state level, a plan that describes how, under various overflow (and unanticipated 
bypass and upset) scenarios, the public, as well as other entities, would be notified of 
overflows that may endanger health.  The plan should identify all overflows that would be 
reported and to whom, and the specific information that would be reported.  The plan should 
include a description of lines of communication and the identities of responsible officials.  
(See 40 CFR 122.41(l)(6)). 

Record Keeping – The permittee is required to keep records of SSOs.  The permittee must 
retain the reports submitted to the EPA and other appropriate reports that could include work 
orders associated with investigation of system problems related to a SSO, that describes the 
steps taken or planned to reduce, eliminate, and prevent reoccurrence of the SSO. (See 40 
CFR 122.41(j)). 

Proper Operation and Maintenance – The permit requires proper operation and 
maintenance of the collection system. (See 40 CFR 122.41(d) and (e)).  SSOs may be 
indicative of improper operation and maintenance of the collection system.  The permittee 
may consider the development and implementation of a capacity, management, operation and 
maintenance (CMOM) program.   

The permittee may refer to the Guide for Evaluating Capacity, Management, Operation, and 
Maintenance (CMOM) Programs at Sanitary Sewer Collection Systems (EPA 305-B-05-
002).  This guide identifies some of the criteria used by the EPA inspectors to evaluate a 
collection system’s management, operation and maintenance program activities.  
Owners/operators can review their own systems against the checklist (Chapter 3) to reduce 
the occurrence of sewer overflows and improve or maintain compliance.  
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E. Design Criteria 
The 1999 NPDES permit for the facility contained flow, BOD5 and TSS influent design 
loadings for the facility, and required the facility to develop a plan when the loading 
exceeded 85% of the design loads.  The purpose of this requirement was to ensure that the 
permittee took the necessary steps to upgrade the facility to ensure that the facility was able 
to properly treat the flows into the facility and maintain compliance with the permit.   

In general, federal regulations at 40 CFR 122.44(l) prohibit the renewal, reissuance or 
modification of an existing NPDES permit that contains effluent limits, permit conditions or 
standards that are less stringent than those established in the previous permit (i.e., anti-
backsliding) unless the circumstances upon which the previous permit was based have 
materially and substantially changed since the last permit was issued and which would 
constitute a cause for permit modification pursuant to 40 CFR 122.62.  In addition, 40 CFR 
122.44(l)(1) and CWA Section 402(o) allows for the imposition of less stringent effluent 
limitations if one of the anti-backsliding exceptions set forth in 40 CFR 122.44(l)(2) is 
applicable.   

The regulations at 40 CFR 122.62(a)(2) allow modification of permit conditions if new 
information was received that was not available at the time of permit issuance.  In this case, 
the City of Nampa has been working over the last several years to identify options to upgrade 
its facility.  The City has found four options that are viable.  The four options are: 

Option #1 and #2: Infiltration - Treated wastewater would be applied to an area of land rather 
than discharged into Indian Creek. Highly treated water from the City’s wastewater treatment 
plant would be pumped offsite and released into a system of basins and/or ponds, then slowly 
infiltrated back into the aquifer south of Lake Lowell. Two methods of infiltration are being 
considered: 

Infiltration Sub-Option #1: Direct infiltration would increase the level of treatment to a 
very high level at the plant. The treated water would pumped away from the plant and 
applied to constructed ponds where it would infiltrate back into the groundwater. 

Infiltration Sub-Option #2: Rapid infiltration would increase the level of treatment to a 
high level at the plant. The treated water would be pumped away from the plant and 
applied to a series of basins. The basins would be designed to further cleanse the water by 
using the soil ecosystem to absorb pollutants and organic compounds. After being 
thoroughly cleansed through the soil, the treated water would infiltrate back into the 
groundwater. 

Option #3: Treat and offset –Upgrades would be made at the plant to treat wastewater to 
certain levels and water would continue to be discharged into Indian Creek. To meet stricter 
regulations, Nampa would remove pollutants from Indian Creek at an alternate enhanced 
wetlands location. 

Option #4: Upgrade the treatment plant –Substantial upgrades would be made at the plant 
and water would continue to be discharged into Indian Creek. To meet stricter regulations, 
upgrades to the plant would include adding chemical and biological processes to remove 
pollutants that are harmful to waterways. 

The City has engaged in numerous public meetings to discuss the upgrade options and gather 
input from the public.  The final option has not yet been chosen.   
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The EPA considers the extensive work that the City has engaged in regarding upgrading their 
treatment plant to be new information that was not available at the time of issuance of the 
1999 permit, therefore, the EPA believes that the design criteria requirements may be 
removed from the permit. 

F. Pretreatment Requirements 
In February 1982, the City of Nampa submitted a formal pretreatment program application 
that met the requirements of 40 CFR §403.  The program was approved by the EPA on July 
1, 1982, and the city's NPDES permit was modified with pretreatment implementation 
conditions.  The facility developed local limits as part of the pretreatment program in 1987.    

According to the City’s 2011 Pretreatment Annual Report the following are Significant 
Industrial Users to the wastewater treatment system: 

• ABC Sanitation Company  
• Boise Packaging and Newsprint, LLC 
• Cintas Corporation 
• Great American Appetizer Inc. 
• Pepsi Bottling Venture 
• Plexus Corporation 
• Silicon Mountain 
• Simplot Food Group 
• The Amalgamated Sugar Company 
• Transform Manufacturing, LLC 

The following are Categorical Industrial Users to the wastewater treatment system: 

• Advanced Electrochemical Technology 
• BHS Marketing 
• Micron Technology, Inc 
• Microsil Silicon Services, LLC 
• Selkirk, LLC 
• Steelhead Metal Corporation 

The total flow from the significant industrial users is approximately 3.2 mgd.  

The proposed permit includes requirements to continue implementation of the approved 
pretreatment program.  In particular, it continues the pretreatment sampling requirements 
from the previous permit and adds requirements to monitor for ammonia, molybdenum and 
selenium, as recommended in the EPA’s Local Limits Development Guidance (EPA 833-R-
04-002A, July 2004).     

G. Standard Permit Provisions 
Sections III, IV and V of the draft permit contain standard regulatory language that must be 
included in all NPDES permits.  Because these requirements are based directly on NPDES 
regulations, they cannot be challenged in the context of an NPDES permit action.  The 
standard regulatory language covers requirements such as monitoring, recording, and 
reporting requirements, compliance responsibilities, and other general requirements. 
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H. Environmental Justice 
Executive Order 12898, Federal Actions to Address Environmental Justice in Minority 
Populations and Low-Income Populations, directs each federal agency to “make achieving 
environmental justice part of its mission by identifying and addressing, as appropriate, 
disproportionately high and adverse human health or environmental effects of its programs, 
policies, and activities.”  EPA strives to enhance the ability of overburdened communities to 
participate fully and meaningfully in the permitting process for EPA-issued permits, 
including NPDES permits. “Overburdened” communities can include minority, low-income, 
tribal, and indigenous populations or communities that potentially experience 
disproportionate environmental harms and risks.  As part of an agency-wide effort, EPA 
Region 10 will consider prioritizing enhanced public involvement opportunities for EPA-
issued permits that may involve activities with significant public health or environmental 
impacts on already overburdened communities.1 

As part of the permit development process, EPA Region 10 conducted a screening analysis to 
determine whether this permit action could affect overburdened communities using a 
nationally consistent geospatial tool that contains demographic and environmental data for 
the United States at the Census block group level.  This tool is used to identify permits for 
which enhanced outreach may be warranted.   

The WWTF is located within or near a Census block group that is potentially overburdened 
because of high particulate matter (PM) 2.5, diesel PM, and ozone levels in the air, high 
traffic proximity and volume, a high lead paint indicator score, major direct dischargers to 
water, hazardous waste treatment, storage, and disposal facilities (TSDFs), risk management 
plan (RMP) facilities, and a high air toxics neurological hazard index (HI).  In order to ensure 
that individuals who live near the facility are able to participate meaningfully in the permit 
process, EPA is conducting enhanced outreach activities.  Specifically, the EPA has notified 
Spanish-language newspapers and radio stations of the availability of this draft permit and 
made EPA staff available for interviews. 

To address environmental justice, the permit requires the City to post the same effluent data 
that it reports on its DMRs on its website, so that the public may easily access these data.  
This serves the additional purpose of discouraging noncompliance, as discussed under the 
“next generation compliance” section below. 

In addition, the EPA encourages permittees to review (and to consider adopting, where 
appropriate) “Promising Practices for Permit Applicants Seeking EPA-Issued Permits: Ways 
To Engage Neighboring Communities.”2  Examples of promising practices include: thinking 
ahead about community’s characteristics and the effects of the permit on the community, 
engaging the right community leaders, providing progress or status reports, inviting members 
of the community for tours of the facility, providing informational materials translated into 
different languages, setting up a hotline for community members to voice concerns or request 
information, follow up, etc. 

1 For more information, please visit www.epa.gov/compliance/ej/plan-ej/. 
2 For more information, please visit https://www.federalregister.gov/articles/2013/05/09/2013-10945/epa-activities-
to-promote-environmental-justice-in-the-permit-application-process#p-104.  

28 

                                                           
 
 

REUSE PROPONENTS' SUBMISSION OF EXHIBIT I Page 36 of 8100344



Fact Sheet NPDES Permit #ID0022063 
  

I. Next Generation Compliance 
This City’s permit is part of a pilot project to update the way that the EPA monitors 
compliance with NPDES permits, as part of the EPA’s “next generation compliance” effort.3    

The EPA requires all major dischargers to report effluent data to the EPA electronically using 
NetDMR.  Under NetDMR, all reports required under the permit are submitted to the EPA as 
an electronic attachment to the DMR. Once a permittee begins submitting reports using 
NetDMR, it is no longer required to submit paper copies of DMRs or most other reports to 
the EPA and IDEQ.  However, because of their due dates, some reports must be submitted 
separately from the electronic DMRs.  Further information about NetDMR, including 
upcoming trainings and contacts, is provided on the following website: 
http://www.EPA.gov/netdmr.   

However, the effluent data reported directly in NetDMR is only a summary of the effluent 
data.  The City’s permit also requires the City to submit its complete effluent data for 
selected pollutants as attachments to its electronic discharge monitoring reports (DMRs).  
This will allow the EPA to identify any errors in the summary DMR data and will also 
provide the EPA with data necessary to reissue the permit. 

The permit also requires the City to report the summary effluent data that is reported in 
NetDMR on its own website.  Instances of noncompliance that are required to be reported to 
the EPA within 24 hours must also be posted the City’s website within 24 hours.  This 
requirement serves the additional purpose of furthering the EPA’s environmental justice 
efforts, as discussed above. 

VIII. Other Legal Requirements 

A. Endangered Species Act 
The Endangered Species Act requires federal agencies to consult with National Oceanic and 
Atmospheric Administration Fisheries (NOAA Fisheries) and the U.S. Fish and Wildlife 
Service (USFWS) if their actions could beneficially or adversely affect any threatened or 
endangered species.  A review of the threatened and endangered species located in Idaho 
finds that there are no threatened or endangered species located in vicinity of the discharge, 
therefore ESA consultation is not required. 

B. Essential Fish Habitat 
Essential fish habitat (EFH) is the waters and substrate (sediments, etc.) necessary for fish to 
spawn, breed, feed, or grow to maturity.  The Magnuson-Stevens Fishery Conservation and 
Management Act (January 21, 1999) requires the EPA to consult with NOAA Fisheries when 
a proposed discharge has the potential to adversely affect EFH (i.e., reduce quality and/or 
quantity of EFH).  

The EFH regulations define an adverse effect as any impact which reduces quality and/or 
quantity of EFH and may include direct (e.g. contamination or physical disruption), indirect 

3 For more information, please visit:  www2.epa.gov/compliance/next-generation-compliance. 

29 

                                                           
 
 

REUSE PROPONENTS' SUBMISSION OF EXHIBIT I Page 37 of 8100345



Fact Sheet NPDES Permit #ID0022063 
  

(e.g. loss of prey, reduction in species’ fecundity), site specific, or habitat-wide impacts, 
including individual, cumulative, or synergistic consequences of actions.  

The EPA has determined that issuance of this permit is not likely to adversely affect EFH in 
the vicinity of the discharge.  Neither Indian Creek nor the Boise River nor the Snake River 
within the Middle Snake-Payette (HUC 17050115) and Brownlee Reservoir (HUC 
17050201) watersheds downstream from the Boise River are designated as EFH.  The permit 
is conditioned to meet water quality standards in Indian Creek.  Thus, the discharge will not 
affect the distant downstream reaches of the Snake River that are designated as EFH. 

The EPA has provided NOAA Fisheries with copies of the draft permit and fact sheet during 
the public notice period.  Any comments received from NOAA Fisheries regarding EFH will 
be considered prior to reissuance of this permit. 

C. State Certification 
Section 401 of the CWA requires the EPA to seek State certification before issuing a final 
permit.  As a result of the certification, the State may require more stringent permit 
conditions or additional monitoring requirements to ensure that the permit complies with 
water quality standards, or treatment standards established pursuant to any State law or 
regulation. 

D. Permit Expiration 
The permit will expire five years from the effective date. 
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Appendix A:  Facility Information 

General Information 

NPDES ID Number: ID0022063 

Physical Location: 340 West Railroad Street 
Nampa, ID 83687-1741 

Mailing Address: 411 3rd Street South 
Nampa, ID 83651 

Facility Background: The most recent NPDES for the Nampa WWTF was issued on 
December 29, 1998, became effective on February 1, 1999, and expired 
on February 2, 2004.  An NPDES application for permit issuance was 
submitted by the permittee in July 2003.  The EPA determined that the 
application was timely and complete.  Therefore, pursuant to 40 CFR 
122.6, the permit has been administratively extended and remains fully 
effective and enforceable.  The City submitted updates to the NPDES 
permit application in 2005, 2008 and 2011.  The first NPDES permit 
was issued to this facility in December 1974. 

Facility Information 

Type of Facility: Publicly Owned Treatment Works (POTW) 

Treatment Train: The Nampa facility consists of grit removal and screening, three 
primary clarifiers, three trickling filters, two secondary clarifiers, 
nitrification activated sludge process, three final clarifiers, chlorination, 
dechlorination and post-aeration.  Sludge (biosolids) from the 
wastewater treatment facility is anaerobically digested in a two-stage 
process. The facility produces Class B biosolids which are usually 
applied to land in southeastern Canyon County.  The outfall for this 
facility goes to Indian Creek, and it does not have a diffuser. 

Flow: The design flow of the facility is 18.0 mgd as a maximum monthly 
average flow.  The average actual effluent flow between 2008 and 2013 
is 10.1 mgd, and the maximum monthly average effluent flow was 11.8 
mgd.   

Outfall Location: latitude 43° 35’ 50” north, longitude 116° 34’ 52” west 

Receiving Water Information 

Receiving Water: Indian Creek 

Watershed: Lower Boise (HUC 17050114) 

Beneficial Uses: Cold water aquatic life, secondary contact recreation, agricultural and 
industrial water supply, wildlife habitat, and aesthetics. 
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Figure A-1:  Map 
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Appendix B:  Water Quality Criteria Summary 
This appendix provides a summary of water quality criteria applicable to Indian Creek. 

Idaho water quality standards include criteria necessary to protect designated beneficial uses.  
The standards are divided into three sections:  General Water Quality Criteria, Surface Water 
Quality Criteria for Use Classifications and Site-Specific Surface Water Quality Criteria.  The 
EPA has determined that the criteria listed below are applicable to Indian Creek.  This 
determination was based on (1) the applicable beneficial uses of the creek (i.e., cold water 
aquatic life, secondary contact recreation, agricultural water supply, industrial water supply, 
wildlife habitats and aesthetics), (2) the type of facility, (3) a review of the application materials 
submitted by the City and (4) the quality of the water in Indian Creek. 

A. General Criteria (IDAPA 58.01.02.200) 
Surface waters of the state shall be free from: 

• hazardous materials,  
• toxic substances in concentrations that impair designated beneficial uses, 
• deleterious materials, 
• radioactive materials, 
• floating, suspended, or submerged matter of any kind in concentrations causing nuisance 

or objectionable conditions or that may impair designated beneficial uses, 
• excess nutrients that can cause visible slime growths or other nuisance aquatic growths 

impairing designated beneficial uses, 
• oxygen demanding materials in concentrations that would result in an anaerobic water 

condition 

Surface water level shall not exceed allowable level for: 

• radioactive materials, or 
• sediments 

B. Numeric Criteria for Toxics (IDAPA 58.01.02.210) 
This section of the Idaho Water Quality Standards provides the numeric criteria for toxic 
substances for waters designated for aquatic life, recreation, or domestic water supply use.  
Monitoring of the effluent has shown that the following toxic pollutants have been present at 
detectable levels in the effluent. 

• Ammonia 
• Arsenic (total) 
• Cadmium (total recoverable) 
• Chlorine (total residual)   
• Chromium (total) 
• Copper (total recoverable) 
• Cyanide 
• Lead (total recoverable) 
• Mercury (total) 
• Nickel (total) 
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• Nitrate + Nitrite 
• Silver (total recoverable) 
• Zinc (total recoverable) 

Hardness-Dependent Metals 
The toxicities of some metals vary with the hardness of the water.  Therefore, the water quality 
criteria for these metals also vary with hardness.  EPA uses the hardness of the receiving water 
when mixed with the effluent to determine the water quality criteria for such metals.   

The City of Nampa collected hardness data in Indian Creek upstream and downstream of the 
facility between 2003 and 2011.  Since toxicity decreases (and numeric water quality criteria 
increase) as hardness increases, EPA has used the 5th percentile hardness measured by the City 
downstream from the outfall as a worst-case assumption for hardness.  The hardness is generally 
lower from April – October than from November – March, thus, the EPA has calculated the 5th 
percentile hardness on a seasonal basis.  The 5th percentile hardness from is 120 mg/L as CaCO3 
from April – October and 200 mg/L as CaCO3 from November – March. 

Table B-1:  Hardness-Dependent Metals Criteria Values 

Parameter Season 
Acute 
Conversion 
Factor 

Chronic 
Conversion 
Factor 

Acute Criterion 
(µg/L)1 

Chronic 
Criterion 
(µg/L)1 

Cadmium April – October 0.936 0.901 1.56 0.633 
November – March 0.915 0.880 2.39 0.850 

Chromium III April – October 0.316 0.860 662 86.1 
November – March 0.316 0.860 1005 131 

Copper April – October 0.960 0.960 20.2 13.3 
November – March 0.960 0.960 32.7 20.5 

Lead April – October 0.764 0.764 78.7 3.07 
November – March 0.690 0.690 136 5.31 

Nickel April – October 0.998 0.997 546 60.7 
November – March 0.998 0.997 842 93.5 

Silver April – October 0.850 — 4.72 — 
November – March 0.850 — 11.4 — 

Zinc April – October 0.978 0.986 137 138 
November – March 0.978 0.986 211 213 

1.  All metals criteria in this table are expressed as dissolved metal. 

The hardness-dependent water quality criteria for the metals of concern are expressed as 
dissolved metal.  The dissolved fraction of the metal is the fraction that will pass through a 0.45-
micron filter.  However, the federal regulation at 40 CFR 122.45(c) requires that NPDES permit 
effluent limits must be expressed as total recoverable metal.  Total recoverable metal is the 
concentration of the metal in an unfiltered sample.  To develop effluent limits for total 
recoverable metals which are protective of the dissolved metals criteria, “translators” are used in 
the equations to determine reasonable potential and derive effluent limits.  Translators can either 
be site specific numbers or default numbers.  EPA has published guidance related to the use of 
translators in NPDES permits in The Metals Translator: Guidance for Calculating a Total 
Recoverable Permit Limit from a Dissolved Criterion (EPA 823-B-96-007, June 1996).  In the 
absence of site specific translators, this guidance recommends the use of water quality criteria 
conversion factors as the default translators.  Because site-specific translators were not available, 
the EPA has used the conversion factors in the Idaho WQS (IDAPA 58.01.02.210.02) in the 
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reasonable potential and effluent limit calculations for the Nampa WWTF discharge.  Table B-1, 
above, shows the results of the calculations for water quality criteria for hardness-dependent 
metals in Indian Creek. 

C. Surface Water Criteria To Protect Aquatic Life Uses (IDAPA 58.01.02.250) 
1.  pH: Within the range of 6.5 to 9.0 

2.  Total Dissolved Gas:  <110% saturation at atm. pressure. 

3.   Dissolved Oxygen:  Exceed 6 mg/L at all times. 

4.  Temperature:  Water temperatures of 22°C or less with a maximum daily average of no 
greater than 19°C.  See Appendix G for more information on water quality criteria for 
temperature. 

5.  Ammonia: 

Ammonia criteria are based on a formula which relies on the pH and temperature of the receiving 
water, because the fraction of ammonia present as the toxic, un-ionized form increases with 
increasing pH and temperature.  Therefore, the criteria become more stringent as pH and 
temperature increase.  The table below details the equations used to determine water quality 
criteria for ammonia. 

The City of Nampa has collected pH and temperature data in Indian Creek upstream of the 
facility from 2003 – 2011.  These data were used to determine the appropriate pH and 
temperature values to calculate the ammonia criteria.  

As with any natural water body the pH and temperature of the water will vary over time.  
Therefore, to protect water quality, it is important to calculate the criteria based on pH and 
temperature values that will be protective of aquatic life at all times.  The EPA used the 95th 
percentile pH and temperature for the calculations.  The 95th percentile upstream pH is 8.1 
standard units.  The 95th percentile upstream temperatures are 12.75 °C from December – 
February and 20.5 °C from March – November. 

Table B-1:  Water Quality Criteria for Ammonia 
 Acute Criterion1 Chronic Criterion2 

Equations: 7.204pHpH7.204 101
39

101
0.275

−− +
+

+
 ( )T)(250.028

7.688pHpH7.688 102.85,1.45MIN
101
2.487

101
0.0577 −×

−−
××








+
+

+
 

Results Dec. – 
Feb. 4.63 2.10 
Results July – 
March  4.63 1.43 
1.  No seasonal variation was assumed for pH, therefore, there is no seasonal variation in the acute criterion (which 
is a function of pH only). 

6.  Turbidity: Turbidity below any applicable mixing zone set by the Department shall not 
exceed background turbidity by more than 50 NTU instantaneously or more than 25 NTU for 
more than ten (10) consecutive days. 
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D. Surface Water Quality Criteria For Recreational Use Designation (IDAPA 
58.01.02.251) 

a. Geometric Mean Criterion.  Waters designated for primary or secondary contact recreation are 
not to contain E. coli in concentrations exceeding a geometric mean of 126 E. coli organisms per 
100 ml based on a minimum of 5 samples taken every 3 to 7 days over a 30 day period.   

b. Use of Single Sample Values: This section states that that a water sample that exceeds certain 
“single sample maximum” values indicates a likely exceedance of the geometric mean criterion, 
although it is not, in and of itself, a violation of water quality standards. For waters designated 
for secondary contact recreation, the “single sample maximum” value is 576 organisms per 100 
ml (IDAPA 58.01.02.251.01.b.i.). 

E. Surface Water Quality Criteria for Agricultural Water Supply 
The Idaho WQS state that “water quality criteria for agricultural water supplies will generally be 
satisfied by the water quality criteria set forth in Section 200.  Should specificity be desirable or 
necessary to protect a specific use, Water Quality Criteria 1972 (Blue Book), Section V, 
Agricultural Uses of Water, EPA, March, 1973 will be used for determining criteria” (IDAPA 
58.01.02.252.02).  Water Quality Criteria 1972 recommends a criterion of 100 mg/L for nitrate.   
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Appendix C:  Low Flow Conditions and Dilution 

A. Low Flow Conditions 
The low flow conditions of a water body are used to determine water quality-based effluent 
limits.  In general, Idaho’s water quality standards require criteria be evaluated at the following 
low flow receiving water conditions (See IDAPA 58.01.02.210.03) as defined below: 

Acute aquatic life 1Q10 or 1B3 
Chronic aquatic life 7Q10 or 4B3 
Non-carcinogenic human health criteria 30Q5 
Carcinogenic human health criteria harmonic mean flow 
Ammonia 30B3, 30Q10 or 30Q5 
1. The 1Q10 represents the lowest one day flow with an average recurrence frequency of once in 10 years. 
2. The 1B3 is biologically based and indicates an allowable exceedence of once every 3 years. 
3. The 7Q10 represents lowest average 7 consecutive day flow with an average recurrence frequency of 
once in 10 years. 
4. The 4B3 is biologically based and indicates an allowable exceedance for 4 consecutive days once every 
3 years. 
5. The 30Q5 represents the lowest average 30 consecutive day flow with an average recurrence frequency 
of once in 5 years. 
6. The 30Q10 represents the lowest average 30 consecutive day flow with an average recurrence 
frequency of once in 10 years. 
7. The harmonic mean is a long-term mean flow value calculated by dividing the number of daily flow 
measurements by the sum of the reciprocals of the flows. 

Idaho’s water quality standards do not specify a low flow to use for acute and chronic ammonia 
criteria, however, the EPA’s Water Quality Criteria; Notice of Availability; 1999 Update of 
Ambient Water Quality Criteria for Ammonia; Notice (64 FR 71976, December 22, 1999) 
identifies the appropriate flows to be used.  

The EPA used ambient flow data collected at USGS Station #13211309, Indian Creek Above 
Waste Water Plant near Nampa, Idaho (1981 – 1996), and receiving water flow data measured 
by the permitte (2003 – 2011) to calculate the low flow conditions for Indian Creek upstream of 
the outfall.  The low flows for the station are presented in Table C-2.  

Table C-2:  Seasonal Low Flows in Indian Creek at the Point of Discharge in 
CFS 

Season 1Q10 7Q10 30Q10 30Q5 Harmonic 
Mean 

March – November  7.88 12.9 17.0 19.8 N/A 
December – February  18.0 18.5 19.5 21.4 N/A 
April – October (hardness-dependent metals) 11.6 14.6 N/A N/A N/A 
November – March (hardness-dependent metals) 15.2 17.2 N/A N/A N/A 
Year Round N/A N/A N/A N/A 35.8 

B. Mixing Zones and Dilution 
In some cases a dilution allowance or mixing zone is permitted.  A mixing zone is an area where 
an effluent discharge undergoes initial dilution and is extended to cover the secondary mixing in 
the ambient water body.  A mixing zone is an allocated impact zone where the water quality 
standards may be exceeded as long as acutely toxic conditions are prevented (EPA 1994).  The 
federal regulations at 40 CFR 131.13 states that “States may, at their discretion, include in their 
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State standards, policies generally affecting their application and implementation, such as mixing 
zones, low flows and variances.” 

The Idaho Water Quality Standards at IDAPA 58.01.02.060 provides Idaho’s mixing zone policy 
for point source discharges.  The policy allows the IDEQ to authorize a mixing zone for a point 
source discharge after a biological, chemical, and physical appraisal of the receiving water and 
the proposed discharge. 

The following formula is used to calculate a dilution factor based on the allowed mixing. 
 

𝐷𝐷 =
Qe + Qu × %MZ

Qe
 

Where: 
D = Dilution Factor 
Qe = Effluent flow rate (set equal to the design flow of the WWTF) 
Qu = Receiving water low flow rate upstream of the discharge (1Q10, 

7Q10, 30B3, etc) 
%MZ = Percent Mixing Zone 

The IDEQ proposes to authorize 25% mixing zones for ammonia, arsenic, cadmium, chlorine, 
chromium III, chromium VI, copper, cyanide, lead, mercury, nickel, nitrate + nitrite, silver, zinc 
and whole effluent toxicity (WET).  The EPA calculated dilution factors for seasonal critical low 
flow conditions.  All dilution factors are calculated with the effluent flow rate set equal to the 
design flow of 18 mgd (27.9 CFS).  The dilution factors are listed in Table C-3. 

Table C-3:  Dilution Factors 
Season Acute Chronic Chronic 

Ammonia 
Human 

Health Non-
Carcinogen 

Human 
Health 

Carcinogen 
March – November  1.07 1.12 1.15 1.18 N/A 
December – February  1.16 1.17 1.18 1.19 N/A 
April – October (hardness-dependent metals) 1.10 1.13 N/A N/A N/A 
Nov. – March (hardness-dependent metals) 1.14 1.15 N/A N/A N/A 
Year Round N/A N/A N/A N/A 1.32 

C. References 
EPA.  1994.  Water Quality Standards Handbook:  Second Edition.  EPA 823-B-94-005a.  
Office of Water.  August 1994. 
http://water.epa.gov/scitech/swguidance/standards/handbook/ 
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Appendix D:  Basis for Effluent Limits 

The following discussion explains the derivation of technology and water quality based effluent 
limits proposed in the draft permit.  Part A discusses technology-based effluent limits; Part B 
discusses water quality-based effluent limits. 

A. Technology-Based Effluent Limits 

Federal Secondary Treatment Effluent Limits 
The CWA requires POTWs to meet performance-based requirements based on available 
wastewater treatment technology.  Section 301 of the CWA established a required performance 
level, referred to as “secondary treatment,” which all POTWs were required to meet by July 1, 
1977.  The EPA has developed and promulgated “secondary treatment” effluent limitations, 
which are found in 40 CFR 133.102.  These technology-based effluent limits apply to all 
municipal wastewater treatment plants and identify the minimum level of effluent quality 
attainable by application of secondary treatment in terms of BOD5, TSS, and pH.  The federally 
promulgated secondary treatment effluent limits are listed in Table C-1. 

Table D-1:  Secondary Treatment Effluent Limits 
(40 CFR 133.102) 

Parameter 30-day 
average 

7-day 
average 

BOD5 30 mg/L 45 mg/L 
TSS 30 mg/L 45 mg/L 
Removal for  BOD5 and TSS 
(concentration) 

85% 
(minimum) — 

pH within the limits of 6.0 - 9.0 s.u.  

Mass-Based Limits 
The federal regulation at 40 CFR 122.45(f) requires that effluent limits be expressed in terms of 
mass, if possible.  The regulation at 40 CFR 122.45(b) requires that effluent limitations for 
POTWs be calculated based on the design flow of the facility.  The mass based limits are 
expressed in pounds per day and are calculated as follows:  

 Mass based limit (lb/day) = concentration limit (mg/L1) × design flow (mgd) × 8.342 
Since the design flow for this facility is 18 mgd, the technology based mass limits for BOD5 and 
TSS are calculated as follows: 

 Average Monthly Limit = 30 mg/L × 18 mgd × 8.34 = 4,504 lbs/day 

 Average Weekly Limit = 45 mg/L × 18 mgd × 8.34 = 6,755 lbs/day 

1 mg/L is equivalent to parts per million. 
2 8.34 is a conversion factor equal to the density of water in lb/gallon. 
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Chlorine 
Chlorine is often used to disinfect municipal wastewater prior to discharge.  The City of Nampa 
uses chlorine disinfection.   

A 0.5 mg/L average monthly limit for chlorine is derived from standard operating practices. The 
Water Pollution Control Federation’s Chlorination of Wastewater (1976) states that a properly 
designed and maintained wastewater treatment plant can achieve adequate disinfection if a 0.5 
mg/L chlorine residual is maintained after 15 minutes of contact time.  Therefore, a wastewater 
treatment plant that provides adequate chlorine contact time can meet a 0.5 mg/L total residual 
chlorine limit on a monthly average basis.  In addition to average monthly limits (AMLs), 
NPDES regulations require effluent limits for POTWs to be expressed as average weekly limits 
(AWLs) unless impracticable.  For technology-based effluent limits, the AWL is calculated to be 
1.5 times the AML, consistent with the “secondary treatment” limits for BOD5 and TSS.  This 
results in an AWL for chlorine of 0.75 mg/L. 

Since the federal regulations at 40 CFR 122.45 (b) and (f) require limitations for POTWs to be 
expressed as mass based limits using the design flow of the facility, mass based limits for 
chlorine are calculated as follows: 

 Monthly average Limit= 0.5 mg/L x 18 mgd x 8.34 = 75.1 lbs/day 

 Weekly average Limit = 0.75 mg/L x 18 mgd x 8.34 = 113 lbs/day 

The EPA has determined that the above technology-based effluent limits would not ensure 
compliance with water quality standards for chlorine.  Therefore, more-stringent water quality 
based effluent limits are proposed for chlorine. 

B. Water Quality-based Effluent Limits 

Statutory and Regulatory Basis 
Section 301(b)(1)(C) of the CWA requires the development of limitations in permits necessary to 
meet water quality standards.  Discharges to State or Tribal waters must also comply with 
limitations imposed by the State or Tribe as part of its certification of NPDES permits under 
section 401 of the CWA.  Federal regulations at 40 CFR 122.4(d) prohibit the issuance of an 
NPDES permit that does not ensure compliance with the water quality standards of all affected 
States.   

The NPDES regulation (40 CFR 122.44(d)(1)) implementing Section 301(b)(1)(C) of the CWA 
requires that permits include limits for all pollutants or parameters which are or may be 
discharged at a level which will cause, have the reasonable potential to cause, or contribute to an 
excursion above any State or Tribal water quality standard, including narrative criteria for water 
quality, and that the level of water quality to be achieved by limits on point sources is derived 
from and complies with all applicable water quality standards. 

The regulations require the permitting authority to make this evaluation using procedures which 
account for existing controls on point and nonpoint sources of pollution, the variability of the 
pollutant in the effluent, species sensitivity (for toxicity), and where appropriate, dilution in the 
receiving water.  The limits must be stringent enough to ensure that water quality standards are 
met, and must be consistent with any available wasteload allocation. 
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Reasonable Potential Analysis 
When evaluating the effluent to determine if the pollutant parameters in the effluent are or may 
be discharged at a level which will cause, have the reasonable potential to cause, or contribute to 
an excursion above any State/Tribal water quality criterion, the EPA projects the receiving water 
concentration (downstream of where the effluent enters the receiving water) for each pollutant of 
concern.  The EPA uses the concentration of the pollutant in the effluent and receiving water 
and, if appropriate, the dilution available from the receiving water, to project the receiving water 
concentration.  If the projected concentration of the pollutant in the receiving water exceeds the 
numeric criterion for that specific pollutant, then the discharge has the reasonable potential to 
cause or contribute to an excursion above the applicable water quality standard, and a water 
quality-based effluent limit is required. 

Sometimes it may be appropriate to allow a small area of the receiving water to provide dilution 
of the effluent.  These areas are called mixing zones.  Mixing zone allowances will increase the 
mass loadings of the pollutant to the water body and will decrease treatment requirements.  
Mixing zones can be used only when there is adequate receiving water flow volume and the 
concentration of the pollutant in the receiving water is less than the criterion necessary to protect 
the designated uses of the water body. Mixing zones must be authorized by the State.   

The reasonable potential analysis for ammonia, arsenic, cadmium, chlorine, chromium III, 
chromium VI, copper, cyanide, lead, mercury, nickel, nitrate + nitrite, silver, zinc, and whole 
effluent toxicity (WET) was based on a mixing zone of 25%, which was proposed in the IDEQ’s 
draft certification.  If IDEQ revises the allowable mixing zone in its final certification of this 
permit, the reasonable potential analysis will be revised accordingly. 

Procedure for Deriving Water Quality-based Effluent Limits 
The first step in developing a water quality-based effluent limit is to develop a wasteload 
allocation (WLA) for the pollutant.  A wasteload allocation is the concentration or loading of a 
pollutant that the permittee may discharge without causing or contributing to an exceedance of 
water quality standards in the receiving water.  Wasteload allocations are determined in one of 
the following ways: 

TMDL-Based Wasteload Allocation 
Where the receiving water quality does not meet water quality standards, the wasteload 
allocation is generally based on a TMDL developed by the State.  A TMDL is a determination of 
the amount of a pollutant from point, non-point, and natural background sources that may be 
discharged to a water body without causing the water body to exceed the criterion for that 
pollutant.  Any loading above this capacity risks violating water quality standards. 

To ensure that these waters will come into compliance with water quality standards, Section 
303(d) of the CWA requires States to develop TMDLs for those water bodies that will not meet 
water quality standards even after the imposition of technology-based effluent limitations.  The 
first step in establishing a TMDL is to determine the assimilative capacity (the loading of 
pollutant that a water body can assimilate without exceeding water quality standards).  The next 
step is to divide the assimilative capacity into allocations for non-point sources (load 
allocations), point sources (wasteload allocations), natural background loadings, and a margin of 
safety to account for any uncertainties.  Permit limitations are then developed for point sources 
that are consistent with the wasteload allocation for the point source. 
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In January 2000, the EPA approved a TMDL for the lower Boise River.  The TMDL included 
wasteload allocations for TSS and bacteria for the Nampa WWTF.  The original wasteload 
allocations for TSS for the City of Nampa are 3,000 lb/day average monthly and 4,500 lb/day 
average weekly (see the TMDL at Table 15, on Page 62).   

On April 15, 2014, IDEQ granted a portion of the Lower Boise River TMDL’s reserve for 
growth allocation to the City of Nampa.  IDEQ revised Table 15 of the Sediment and Bacteria 
Allocation Addendum to the Lower Boise River TMDL (IDEQ 2008) to allow Nampa an average 
monthly allocation of 4,503 lb/day and an average weekly allocation of 6,755 lb/day.  In the draft 
permit, the EPA has proposed effluent limits for TSS which are identical to these revised 
wasteload allocations. 

The Lower Boise River TMDL included monthly, weekly, and daily wasteload allocations for 
bacteria for the City of Nampa facility. The WLAs were based on fecal coliform concentrations 
because, at the time the TMDL was developed, the Idaho water quality standards used fecal 
coliform as the indicator organism for bacteria for the protection of contact recreation.  However, 
the TMDL also stated that if Idaho’s bacteria criteria were revised to require E. coli as the 
indicator organism rather than fecal coliform then “…compliance with the load allocations in 
this TMDL could be demonstrated using E. Coli samples, rather than fecal coliform,” and that 
“…[i]f E. Coli are used as the new Idaho criteria for contact recreation when the permits are re-
issued, the new E. Coli criteria should be incorporated into the permits in place of fecal coliform 
requirements.” (see Lower Boise River TMDL; Page 74). 

The effluent limits apply the current Idaho water quality criteria for E. coli at the end-of-pipe, as 
explained below in the summary of water quality-based effluent limits, under “E. coli.”   

Mixing zone based WLA 
When the State authorizes a mixing zone for the discharge, the WLA is calculated by using a 
simple mass balance equation.  The equation takes into account the available dilution provided 
by the mixing zone and the background concentrations of the pollutants.  The WLAs for 
ammonia, chlorine, copper, cyanide and mercury were derived using a mixing zone. 

Criterion as the Wasteload Allocation 
In some cases a mixing zone cannot be authorized, either because the receiving water is already 
at, or exceeds, the criterion, the receiving water flow is too low to provide dilution, or the facility 
can achieve the effluent limit without a mixing zone.  In such cases, the criterion becomes the 
wasteload allocation.  Establishing the criterion as the wasteload allocation ensures that the 
effluent discharge will not contribute to an exceedance of the criteria. 

Calculation of Effluent Limits from the Wasteload Allocation 
Once the wasteload allocation has been developed, the EPA generally applies the statistical 
permit limit derivation approach described in Chapter 5 of the Technical Support Document for 
Water Quality-Based Toxics Control (EPA/505/2-90-001, March 1991, hereafter referred to as 
the TSD) to obtain monthly average, and weekly average or daily maximum permit limits.  This 
approach takes into account effluent variability, sampling frequency, and water quality standards.   

Summary - Water Quality-based Effluent Limits 
The water quality based effluent limits in the draft permit are summarized below. 
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Total Phosphorus 
As described in Appendix F, EPA has proposed water quality-based effluent limits for total 
phosphorus in the draft permit, which are consistent with the assumptions and requirements of 
the draft Lower Boise River TMDL:  2015 Total Phosphorus Addendum.  

Ammonia 
The City’s 1999 permit included water quality-based effluent limits for ammonia.  When the 
EPA re-calculated ammonia effluent limits based on current water quality criteria and recent 
effluent variability, the resulting limits were less stringent than those in the 1999 permit.  
Because the less-stringent re-calculated ammonia limits are subject to and consistent with the 
State of Idaho’s antidegradation policy, the re-calculated ammonia limits are allowed under the 
anti-backsliding provisions of the Clean Water Act (Section 303(d)(4)(B)).   

Therefore, the draft permit proposes revised water quality-based effluent limits for ammonia.  
See Appendix E for reasonable potential and effluent limit calculations for ammonia. 

pH 
The upper bound of Idaho’s pH criterion is identical to the upper bound of the technology-based 
effluent pH limit for pH (9.0).  Thus, the upper bound pH water quality criterion must be met at 
the point of discharge. 

The acute dilution factor provided by a 25% mixing zone is 1.16:1 from December – February 
and 1.07:1 from March – November.  Thus, the receiving water has very little capacity to dilute 
effluent discharges with a pH of less than 6.5 standard units.  Therefore, no mixing zone is 
proposed for pH, and the pH criteria must be met before the effluent is discharged to the 
receiving water.   

Dissolved Oxygen 
The draft permit proposes to carry forward the dissolved oxygen limits in the 1999 permit, 
consistent with the anti-backsliding provisions of the Clean Water Act and federal regulations.  
These limits were a minimum monthly average of 90% of saturation and a minimum weekly 
average of 80% of saturation. 

The applicable water quality criterion for DO in Indian Creek is a minimum of 6.0 mg/L at all 
times.  Because the DO limits in the prior permit were expressed as averages and as percentages 
of saturation, they may not always ensure compliance with the water quality criterion, which is 
expressed as a DO concentration to be exceeded at all times.  Therefore, the draft permit also 
proposes a minimum DO effluent limit of 6.0 mg/L, which is identical to the water quality 
criterion. 

BOD5 
The EPA has determined that the technology-based effluent limits for BOD5, in combination 
with the effluent limits for dissolved oxygen, discussed above, are adequately stringent to ensure 
compliance with water quality standards for dissolved oxygen in Indian Creek. 

E. coli 
The Idaho water quality standards state that waters of the State of Idaho, that are designated for 
recreation, are not to contain E. coli bacteria in concentrations exceeding 126 organisms per 100 

D-5 
REUSE PROPONENTS' SUBMISSION OF EXHIBIT I Page 52 of 8100360



Fact Sheet NPDES Permit #ID0022063 
  

ml based on a minimum of five samples taken every three to seven days over a thirty day period. 
Therefore, the draft permit contains a monthly geometric mean effluent limit for E. coli of 126 
organisms per 100 ml (IDAPA 58.01.02.251.01.a.).  

The Idaho water quality standards also state that a water sample that exceeds certain “single 
sample maximum” values indicates a likely exceedance of the geometric mean criterion, 
although it is not, in and of itself, a violation of water quality standards.  For waters designated 
for secondary contact recreation, the “single sample maximum” value is 576 organisms per 100 
ml (IDAPA 58.01.02.251.01.b.ii.).  

The goal of a water quality-based effluent limit is to ensure a low probability that water quality 
standards will be exceeded in the receiving water as a result of a discharge, while considering the 
variability of the pollutant in the effluent.  Because a single sample value exceeding 576 
organisms per 100 ml indicates a likely exceedance of the geometric mean criterion, the EPA has 
imposed an instantaneous (single grab sample) maximum effluent limit for E. coli of 576 
organisms per 100 ml, in addition to a monthly geometric mean limit of 126 organisms per 100 
ml, which directly implements the water quality criterion for E. coli. This will ensure that the 
discharge will have a low probability of exceeding water quality standards for E. coli.  
Regulations at 40 CFR 122.45(d)(2) require that effluent limitations for continuous discharges 
from POTWs be expressed as average monthly and average weekly limits, unless impracticable.  
Additionally, the terms “average monthly limit” and “average weekly limit” are defined in 40 
CFR 122.2 as being arithmetic (as opposed to geometric) averages. It is impracticable to properly 
implement a 30-day geometric mean criterion in a permit using monthly and weekly arithmetic 
average limits. The geometric mean of a given data set is equal to the arithmetic mean of that 
data set if and only if all of the values in that data set are equal.  Otherwise, the geometric mean 
is always less than the arithmetic mean. In order to ensure that the effluent limits are “derived 
from and comply with” the geometric mean water quality criterion, as required by 40 CFR 
122.44(d)(1)(vii)(A), it is necessary to express the effluent limits as a monthly geometric mean 
and an instantaneous maximum limit.  

Chlorine 
The EPA has determined that the technology-based effluent limits for chlorine are not stringent 
enough to ensure compliance with Idaho’s water quality criteria for chlorine.  Therefore, the 
EPA has calculated water quality-based effluent limits for chlorine.  The proposed water quality-
based effluent limits for chlorine have been re-calculated based on recent effluent variability. 

Residues 
The Idaho water quality standards require that surface waters of the State be free from floating, 
suspended or submerged matter of any kind in concentrations impairing designated beneficial 
uses.  The draft permit contains a narrative limitation prohibiting the discharge of such materials. 

Temperature 
As explained in Appendix G, the EPA has determined that the discharge from the City of Nampa 
WWTF has the reasonable potential to cause or contribute to excursions above water quality 
standards for temperature from July – September.  Therefore, water quality-based effluent limits 
for temperature are proposed for this season. 
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Cyanide 
The EPA has determined that the discharge from the City of Nampa WWTF has the reasonable 
potential to cause or contribute to excursions above water quality standards for weak acid 
dissociable cyanide.  Therefore, the draft permit proposes revised water quality-based effluent 
limits for cyanide.  See Appendix E for reasonable potential and effluent limit calculations for 
cyanide. 

Copper 
The EPA has determined that the discharge from the City of Nampa WWTF has the reasonable 
potential to cause or contribute to excursions above water quality standards for copper.  
Therefore, the draft permit proposes revised water quality-based effluent limits for copper.  See 
Appendix E for reasonable potential and effluent limit calculations for copper. 
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Summary of Effluent Limit Bases 
The following table summarizes the general statutory and regulatory bases for the limits in the 
draft permit. 

Table D-4: Summary of Effluent Limit Bases 
Limited 
Parameter 

Basis for Limit 

BOD5 Clean Water Act (CWA) Section 301(b)(1)(B), 40 CFR 122.45(f), 40 CFR 133 (technology-based, mass 
limits) 

TSS Monthly 
Average and 
Weekly Average 
Concentration and 
Removal Rate 

CWA Section 301(b)(1)(B), 40 CFR 122.45(f), 40 CFR 133 (technology-based) 

TSS Load CWA Section 301(b)(1)(C), 40 CFR 122.44(d)(1)(vii)(B) (water quality-based, TMDL1) 
Floating, Suspended 
or Submerged 
Matter 

CWA Section 301(b)(1)(C), 40 CFR 122.44(d), IDAPA 58.01.02.200.05 (water quality-based) 

pH CWA Section 301(b)(1)(C), 40 CFR 122.44(d), IDAPA 58.01.02.250.01.a (water quality-based) 

E. Coli CWA Section 301(b)(1)(C), 40 CFR 122.44(d)(1)(vii)(B), IDAPA 58.01.02.251.01 (water quality-
based, TMDL) 

Ammonia CWA Section 301(b)(1)(C), 40 CFR 122.44(d), IDAPA 58.01.02.060, IDAPA 58.01.02.250.02.d (water 
quality-based, with mixing zone) 

Total Phosphorus CWA Section 301(b)(1)(C), 40 CFR 122.44(d)(1)(vii)(B) (water quality-based, TMDL2) 

Temperature  CWA Section 301(b)(1)(C), 40 CFR 122.44(d), IDAPA 58.01.02.060, IDAPA 58.01.02.250.02.b (water 
quality-based, with mixing zone) 

Chlorine, copper 
and cyanide 

CWA Section 301(b)(1)(C), 40 CFR 122.44(d), IDAPA 58.01.02.060, IDAPA 58.01.02.210.01 (water 
quality-based, with mixing zone) 

Dissolved oxygen 
(% saturation) 40 CFR 122.44(l) (anti-backsliding) 

Dissolved oxygen 
(mg/L) CWA Section 301(b)(1)(C), 40 CFR 122.44(d), IDAPA 58.01.02.250.02.a (water quality-based) 

Mercury Effluent 
Limits 

CWA Section 301(b)(1)(C), 40 CFR 122.44(d), 40 CFR 131.21, IDAPA 58.01.02.060 (water quality-
based, previously approved State water quality standards, with mixing zone) 

Mercury 
Minimization Plan 40 CFR 122.44(k)(3 – 4), IDAPA 58.01.02.210.01 (best management practices) 

Notes: 
1.  The proposed TSS 4-month average loading and concentration limits are based on the draft Lower Boise River TMDL: 2015 
Addendum.  Limits in the final permit will be based on the WLAs in the final, EPA-approved TMDL. 
2.  The proposed TP limits in the draft permit are based on the draft Lower Boise River TMDL:  2015 Total Phosphorus 
Addendum.  Limits in the final permit will be based on the WLAs in the final, EPA-approved TMDL. 

C. References 
EPA.  1991.  Technical Support Document for Water Quality-based Toxics Control.  US 
Environmental Protection Agency. Office of Water. EPA/505/2-90-001.  March 1991. 
http://www.epa.gov/npdes/pubs/owm0264.pdf 

IDEQ.  1999.  Lower Boise River TMDL:  Subbasin Assessment, Total Maximum Daily Loads.  
Revised September 29, 1999. 
http://www.deq.idaho.gov/media/451243-
_water_data_reports_surface_water_tmdls_boise_river_lower_boise_river_lower_entire.pdf 

IDEQ.  2008.  Sediment and Bacteria Allocations Addendum to the Lower Boise River TMDL.  
Idaho Department of Environmental Quality.  Boise.  April 2008.  Revised June 12, 2012 and 
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April 15, 2014.   
http://www.deq.idaho.gov/media/1117232/sediment-bacteria-allocations-addendum-lbr-tmdl.pdf 
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Appendix E:  Reasonable Potential and Water Quality-Based 
Effluent Limit Calculations 

Part A of this appendix explains the process the EPA has used to determine if the discharge 
authorized in the draft permit has the reasonable potential to cause or contribute to a violation of 
Idaho’s federally approved water quality standards.  Part B demonstrates how the water quality-
based effluent limits (WQBELs) in the draft permit were calculated.   

A. Reasonable Potential Analysis 
The EPA uses the process described in the Technical Support Document for Water Quality-based 
Toxics Control (EPA 1991) to determine reasonable potential.  To determine if there is 
reasonable potential for the discharge to cause or contribute to an exceedance of water quality 
criteria for a given pollutant, the EPA compares the maximum projected receiving water 
concentration to the water quality criteria for that pollutant.  If the projected receiving water 
concentration exceeds the criteria, there is reasonable potential, and a water quality-based 
effluent limit must be included in the permit.  This following section discusses how the 
maximum projected receiving water concentration is determined. 

Mass Balance 
For discharges to flowing water bodies, the maximum projected receiving water concentration is 
determined using the following mass balance equation: 

CdQd =  CeQe +  CuQu Equation 1 

where, 
Cd = Receiving water concentration downstream of the effluent discharge 

(that is, the concentration at the edge of the mixing zone) 
Ce = Maximum projected effluent concentration 
Cu = 95th percentile measured receiving water upstream concentration 
Qd = Receiving water flow rate downstream of the effluent discharge = 

Qe+Qu 
Qe = Effluent flow rate (set equal to the design flow of the WWTF) 
Qu = Receiving water low flow rate upstream of the discharge (1Q10, 7Q10 

or 30B3) 
When the mass balance equation is solved for Cd, it becomes: 

Cd =  
Ce × Qe +  Cu × Qu

Qe +  Qu
 

Equation 2 

The above form of the equation is based on the assumption that the discharge is rapidly and 
completely mixed with 100% of the receiving stream.   

If the mixing zone is based on less than complete mixing with the receiving water, the equation 
becomes: 

Cd =  
Ce × Qe +  Cu × (Qu × %MZ)

Qe +  (Qu × %MZ)  
Equation 3 

Where: 
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% MZ = the percentage of the receiving water flow available for mixing. 

If a mixing zone is not allowed, dilution is not considered when projecting the receiving water 
concentration and,  

Cd = Ce Equation 4 

A dilution factor (D) can be introduced to describe the allowable mixing.  Where the dilution 
factor is expressed as: 

𝐷𝐷 =
Qe + Qu × %MZ

Qe
 

 

Equation 5 

After the dilution factor simplification, the mass balance equation becomes:  

Cd=
Ce-Cu

D
+Cu 

Equation 6 

If the criterion is expressed as dissolved metal, the effluent concentrations are measured in total 
recoverable metal and must be converted to dissolved metal as follows: 

Cd=
CF×Ce-Cu

D
+Cu 

Equation 7 

Where Ce is expressed as total recoverable metal, Cu and Cd are expressed as dissolved metal, 
and CF is a conversion factor used to convert between dissolved and total recoverable metal. 

The above equations for Cd are the forms of the mass balance equation which were used to 
determine reasonable potential and calculate wasteload allocations. 

Maximum Projected Effluent Concentration 
When determining the projected receiving water concentration downstream of the effluent 
discharge, the EPA’s Technical Support Document for Water Quality-based Toxics Control 
(TSD) (EPA 1991) recommends using the maximum projected effluent concentration (Ce) in the 
mass balance calculation.  To determine the maximum projected effluent concentration (Ce) the 
EPA has developed a statistical approach to better characterize the effects of effluent variability.  
The approach combines knowledge of effluent variability as estimated by a coefficient of 
variation (CV) with the uncertainty due to a limited number of data to project an estimated 
maximum concentration for the effluent.  Once the CV for each pollutant parameter has been 
calculated, the reasonable potential multiplier (RPM) used to derive the maximum projected 
effluent concentration (Ce) can be calculated using the following equations: 

First, the percentile represented by the highest reported concentration is calculated. 

pn = (1 - confidence level)1/n Equation 8 

 
where, 
pn = the percentile represented by the highest reported concentration 
n  = the number of samples 

confidence level = 99% = 0.99 
 
and 
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RPM= C99
CPn

= 𝑒𝑒Z99×σ-0.5×σ2

𝑒𝑒ZPn×σ-0.5×σ2 

 

Equation 9 

Where, 
 
σ2 = ln(CV2 +1) 
Z99 = 2.326  (z-score for the 99th percentile) 
ZPn = z-score for the Pn percentile (inverse of the normal cumulative 

distribution function at a given percentile) 
CV = coefficient of variation (standard deviation ÷ mean) 

 
The maximum projected effluent concentration is determined by simply multiplying the 
maximum reported effluent concentration by the RPM: 

Ce = (RPM)(MRC) Equation 10 

where MRC = Maximum Reported Concentration 

Chromium VI and Human Health Criterion for Arsenic 
For chromium VI and for the human health criterion for arsenic, the EPA has used the 95th 
percentile effluent concentration to determine if the discharge has the reasonable potential to 
cause or contribute to excursions above the State of Idaho’s water quality criteria, instead of the 
more conservative 99th percentile, which was used for other parameters and criteria.  The EPA 
believes this is appropriate because the available effluent data for arsenic were reported as total 
recoverable arsenic, whereas the criterion is expressed as the inorganic form only, and the 
effluent data for chromium were reported as total chromium, whereas the criterion for chromium 
VI is expressed as hexavalent chromium only. 

In Section 3.3.2, the TSD states that, “although (the 99th percentile) does represent a measure of 
the upper bound of an effluent distribution, other percentiles could be selected by a regulatory 
agency.”  The TSD provides a table of reasonable potential multipliers for both the 95th and 99th 
percentiles (Tables 3-1 and 3-2).  The EPA believes it is appropriate to use a lower (i.e., less 
conservative) effluent percentile value in the reasonable potential analysis for chromium VI and 
the human health criterion for arsenic, because there is conservatism inherent in using the “total” 
effluent data in the reasonable potential analysis, when the criteria are applicable to only a 
fraction of the total arsenic and chromium.  Therefore, the EPA believes, in this case, it is 
appropriate to use the 95th percentile effluent concentration as the maximum projected effluent 
concentration for chromium VI and the human health criterion for arsenic, instead of the 99th 
percentile. 

Reasonable Potential 
The discharge has reasonable potential to cause or contribute to an exceedance of water quality 
criteria if the maximum projected concentration of the pollutant at the edge of the mixing zone 
exceeds the most stringent criterion for that pollutant.   
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Results of Reasonable Potential Calculations 
It was determined that ammonia, chlorine, copper (from April – October), cyanide, mercury and 
whole effluent toxicity have the reasonable potential to cause or contribute to an exceedance of 
water quality criteria at the edge of the mixing zone.  The results of the calculations are presented 
in Tables E-1 and E-2 of this appendix.  

B. WQBEL Calculations 
The following calculations demonstrate how the water quality-based effluent limits (WQBELs) 
in the draft permit were calculated.  The WQBELs for ammonia, copper, cyanide, lead, and 
mercury are derived from aquatic life water quality criteria.  The following discussion presents 
the general equations used to calculate the water quality-based effluent limits.  The calculations 
for all WQBELs based on aquatic life criteria are summarized in Table E-3. 

Calculate the Wasteload Allocations (WLAs) 
Wasteload allocations (WLAs) are calculated using the same mass balance equations used to 
calculate the concentration of the pollutant at the edge of the mixing zone in the reasonable 
potential analysis (Equations 6 and 7).  To calculate the wasteload allocations, Cd is set equal to 
the acute or chronic criterion and the equation is solved for Ce.  The calculated Ce is the acute or 
chronic WLA.  Equation 6 is rearranged to solve for the WLA, becoming: 

Ce = WLA = D × (Cd − Cu) + Cu Equation 11 

Idaho’s water quality criteria for some metals are expressed as the dissolved fraction, but the 
Federal regulation at 40 CFR 122.45(c) requires that effluent limits be expressed as total 
recoverable metal.  Therefore, the EPA must calculate a wasteload allocation in total recoverable 
metal that will be protective of the dissolved criterion.  This is accomplished by dividing the 
WLA expressed as dissolved by the criteria translator, as shown in equation 12, below.  As 
discussed in Appendix B, the criteria translator (CT) is equal to the conversion factor, because 
site-specific translators are not available for this discharge. 

Ce=WLA=
D×(Cd-Cu)+Cu

CT
 

Equation 12 

The next step is to compute the “long term average” concentrations which will be protective of 
the WLAs.  This is done using the following equations from the EPA’s Technical Support 
Document for Water Quality-based Toxics Control (TSD): 

LTAa=WLAa×e�0.5𝜎𝜎2− 𝑧𝑧 𝜎𝜎� Equation 13 

LTAc=WLAc×e�0.5𝜎𝜎42 – 𝑧𝑧𝜎𝜎4� Equation 14 

where, 

σ2 = ln(CV2 +1) 
Z99 = 2.326  (z-score for the 99th percentile probability basis) 
CV = coefficient of variation (standard deviation ÷ mean) 
σ4² = ln(CV²/4 + 1) 

 
For ammonia, because the chronic criterion is based on a 30-day averaging period, the Chronic 
Long Term Average (LTAc) is calculated as follows: 
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LTAc=WLAc×e�0.5𝜎𝜎302  – 𝑧𝑧𝜎𝜎30� Equation 15 

where, 

σ30² = ln(CV²/30 + 1) 

The LTAs are compared and the more stringent is used to develop the daily maximum and 
monthly average permit limits as shown below. 

Derive the maximum daily and average monthly effluent limits 
Using the TSD equations, the MDL and AML effluent limits are calculated as follows: 

MDL = LTA × e�zmσ – 0.5σ2� Equation 16 

AML = LTA × e�zaσn – 0.5σn2� Equation 17 

where σ, and σ² are defined as they are for the LTA equations above, and, 

σn
2 = ln(CV²/n + 1 

za = 1.645 (z-score for the 95th percentile probability basis) 
zm = 2.326 (z-score for the 99th percentile probability basis) 
n = number of sampling events required per month.  With the exception of 

ammonia, if the AML is based on the LTAc, i.e., LTAminimum = LTAc), 
the value of ‘‘n’’ should is set at a minimum of 4.  For ammonia, In 
the case of ammonia, if the AML is based on the LTAc, i.e., 
LTAminimum = LTAc), the value of ‘‘n’’ should is set at a minimum of 
30. 

 
Table E-3, below, details the calculations for water quality-based effluent limits. 
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Table E-1:  Reasonable Potential Calculations 

 
Table E-2:  Reasonable Potential Calculations for Chromium VI and Human Health Criteria for Arsenic 

 

Effluent Percentile value 99%
State Water Quality 

Standard
Max concentration 

at edge of...

Metal 
Criteria 

Translator as 
decimal

Metal 
Criteria 

Translator as 
decimal

Ambient 
Concentration 

(metals as 
dissolved) Acute Chronic

Acute 
Mixing 
Zone

Chronic 
Mixing 
Zone

LIMIT 
REQ'D?

Max effluent 
conc. 

measured 
(metals as 

total 
recoverable)

Coeff 
Variation

# of 
samples Multiplier

Acute 
Dil'n 

Factor

Chronic 
Dil'n 

Factor
Parameter Acute Chronic ug/L ug/L ug/L ug/L ug/L Pn ug/L CV s n COMMENTS

Ammonia Dec - Feb (mg/L) 1.000 1.000 0.439 4.63 2.10 2.47 2.45 YES N/A 2.8 N/A N/A N/A 1.00 1.16 1.18 Previous Max Daily Limit
Ammonia March - Nov (mg/L) 1.000 1.000 0.439 4.63 1.43 2.64 2.487 YES N/A 2.8 N/A N/A N/A 1.00 1.07 1.15 Previous Max Daily Limit

Arsenic (Aquatic Life) Dec - Feb 1.000 1.000 7.9 340 150 10.72 10.71 NO 0.877 9 0.19 0.19 35 1.24 1.16 1.17
Arsenic (Aquatic Life) March - Nov 1.000 1.000 7.9 340 150 10.96 10.84 NO 0.877 9 0.19 0.19 35 1.24 1.07 1.12

Cadmium April - Oct 0.936 0.901 1.562 0.633 0.27 0.25 NO 0.877 0.09 1.49 1.08 35 3.53 1.10 1.13
Cadmium Nov - March 0.915 0.880 2.394 0.850 0.26 0.24 NO 0.877 0.09 1.49 1.08 35 3.53 1.14 1.15

Chlorine Dec - Feb 1.000 1.000 11 19 646 643 YES N/A 750 N/A N/A N/A 1.00 1.16 1.17 TBEL
Chlorine March - Nov 1.000 1.000 11 19 700 672 YES N/A 750 N/A N/A N/A 1.00 1.07 1.12 TBEL

Chromium III April - Oct 0.316 0.860 4.0 662 86.1 4.56 11.6 NO 0.877 7.0 0.70 0.63 35 2.09 1.10 1.13
Chromium III Nov - March 0.316 0.860 4.0 1005 131 4.54 11.42 NO 0.877 7.0 0.70 0.63 35 2.09 1.14 1.15

Copper April - Oct 0.960 0.960 1.6 20.2 13.3 264.50 258.25 YES 0.918 106.0 1.61 1.13 54 2.87 1.10 1.13
Copper Nov - March 0.960 0.960 1.6 32.7 20.5 257.03 253.06 YES 0.918 106.0 1.61 1.13 54 2.87 1.14 1.15
Cyanide Dec - Feb 1.000 1.000 22.00 5.20 11.69 11.65 YES 0.599 4.3 0.60 0.55 9 3.16 1.16 1.17

Cyanide March - Nov 1.000 1.000 22.00 5.20 12.69 12.17 YES 0.599 4.3 0.60 0.55 9 3.16 1.07 1.12
Lead April - Oct 0.764 0.764 1.0 78.7 3.07 1.31 1.30 NO 0.877 1.00 0.51 0.48 35 1.75 1.10 1.13

Lead Nov - March 0.690 0.690 1.0 136 5.31 1.18 1.18 NO 0.877 1.00 0.51 0.48 35 1.75 1.14 1.15
Mercury Dec - Feb 1.000 1.000 0.0027 2.100 0.012 0.0601 0.0599 YES 0.658 0.02 0.63 0.58 11.00 3.04 1.16 1.17

Mercury March - Nov 1.000 1.000 0.0027 2.100 0.012 0.0650 0.0625 YES 0.658 0.02 0.63 0.58 11.00 3.04 1.07 1.12
Nickel April - Oct 0.998 0.997 23.0 546 60.7 40.3 39.6 NO 0.877 20.00 0.70 0.63 35 2.08 1.07 1.12

Nickel Nov - March 0.998 0.997 23.0 842 93.5 39.0 38.9 NO 0.877 20.00 0.70 0.63 35 2.08 1.16 1.17
Nitrate + Nitrite (mg/L) 1.000 1.000 12.4 100 48.86 NO 0.825 37.2 0.29 0.29 24 1.49 1.18

Silver April - Oct 0.850 4.72 0.09 NO 0.877 0.06 0.54 0.50 35 1.80 1.07
Silver Nov - March 0.850 11.4 0.08 NO 0.877 0.06 0.54 0.50 35 1.80 1.16
WET Dec - Feb 1.000 1.000 3.00 1.00 0.86 0.86 NO 0.866 1.00 32 1.00 1.16 1.17

WET March - Nov 1.000 1.000 3.00 1.00 0.93 0.90 NO 0.866 1.00 32 1.00 1.07 1.12
Zinc April - Oct 0.978 0.986 14.0 137 138 56.1 54.8 NO 0.877 49 0.18 0.18 35 1.23 1.07 1.12

Zinc Nov - March 0.978 0.986 14.0 211 213 52.8 53.1 NO 0.877 49 0.18 0.18 35 1.23 1.16 1.17

Effluent Percentile value 95%
State Water Quality 

Standard
Max concentration 

at edge of...

Metal 
Criteria 

Translator as 
decimal

Metal 
Criteria 

Translator as 
decimal

Ambient 
Concentration 

(metals as 
dissolved) Acute Chronic

Acute 
Mixing 
Zone

Chronic 
Mixing 
Zone

LIMIT 
REQ'D?

Max effluent 
conc. 

measured 
(metals as 

total 
recoverable)

Coeff 
Variation

# of 
samples Multiplier

Acute 
Dil'n 

Factor

Chronic 
Dil'n 

Factor
Parameter Acute Chronic ug/L ug/L ug/L ug/L ug/L Pn ug/L CV s n COMMENTS

Arsenic (Human Health) Mar - Nov 1.00 1.00 7.9 10 9.20 NO 0.918 9 0.19 0.19 35 1.05 1.18
Arsenic (Human Health) Dec-Feb 1.00 1.00 7.9 10 9.19 NO 0.918 9 0.19 0.19 35 1.05 1.19

Chromium VI March - Nov 0.98 0.96 4.0 15.7 10.6 7.8 7.5 NO 0.918 7.0 0.70 0.63 35 1.17 1.07 1.12
Chromium VI Dec - Feb 0.96 0.96 4.0 15.7 10.6 7.34 7.33 NO 0.918 7.0 0.70 0.63 35 1.17 1.16 1.17
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Table E-3:  Water Quality-based Effluent Limit Calculations 

 

C. References 
EPA.  1991.  Technical Support Document for Water Quality-based Toxics Control.  US Environmental Protection Agency. Office of 
Water. EPA/505/2-90-001.  March 1991. 
http://www.epa.gov/npdes/pubs/owm0264.pdf 

 

LTA Probability Basis 99%
MDL Probability Basis 99%
AML Probability Basis 95%

Acute 
Dil'n 

Factor

Chronic 
Dil'n 

Factor

Metal 
Criteria 

Translator 

Metal 
Criteria 

Translator 
Ambient 

Concentration

Water 
Quality 

Standard 
Acute

Water 
Quality 

Standard 
Chronic

Average 
Monthly 

Limit 
(AML)

Maximum 
Daily Limit 

(MDL) Comments
WLA 
Acute

WLA 
Chronic

LTA 
Acute

LTA 
Chronic

Limiting 
LTA

Coeff. 
Var. 
(CV)

# of 
Samples 

per 
Month

PARAMETER Acute Chronic ug/L ug/L ug/L ug/L ug/L ug/L ug/L ug/L ug/L ug/L decimal n
Ammonia Dec - Feb 1.16 1.18 1.00 1.00 0.439 4.63 2.10 1.41 5.31 5.31 2.39 0.51 0.87 0.51 2.80 8

Ammonia March - Nov 1.07 1.15 1.00 1.00 0.439 4.63 1.43 1.31 4.92 4.92 1.58 0.47 0.58 0.47 2.80 8
Chlorine Dec - Feb 1.16 1.17 1.00 1.00 19 11 9.6 18.6 22.1 12.8 9.94 8.37 8.37 0.39 20

Chlorine March - Nov 1.07 1.12 1.00 1.00 19 11 9.2 17.8 20.3 12.3 9.16 8.01 8.01 0.39 20
Copper April - Oct 1.10 1.13 0.96 0.96 1.600 20.21 13.26 10.7 23.1 23.1 15.4 3.15 3.83 3.15 1.61 1
Copper Nov - Mar 1.14 1.15 0.96 0.96 1.600 32.70 20.52 17.8 38.5 38.5 24.4 5.26 6.07 5.26 1.61 1

Cyanide Dec - Feb 1.16 1.17 1.00 1.00 22.00 5.20 4.96 9.96 25.6 6.06 8.2 3.20 3.20 0.60 4
Cyanide March - Nov 1.07 1.12 1.00 1.00 22.00 5.20 4.75 9.53 23.6 5.80 7.6 3.06 3.06 0.60 4
Mercury Dec - Feb 1.16 1.17 1.00 1.00 0.0027 2.10 0.012 0.011 0.023 2.44 0.014 0.75 0.0069 0.0069 0.63 4

Mercury March - Nov 1.07 1.12 1.00 1.00 0.0027 2.10 0.012 0.011 0.022 2.25 0.013 0.69 0.0067 0.0067 0.63 4

Permit Limit Calculation Summary

Statistical variables for permit 
limit calculation

Waste Load Allocation (WLA) and Long 
Term Average (LTA) Calculations

   
    
      

     
    

   
    
      

   
  

    
 
      
     

Dilution (Dil'n) factor is the inverse of the percent effluent concentration at the edge of the acute or chronic 
mixing zone.
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Appendix F:  Total Phosphorus Reasonable Potential and Limits 

A. Limits Consistent with the draft Lower Boise River TMDL 2015 Total Phosphorus 
Addendum 

Federal regulations state that NPDES permits must include effluent limits consistent with the 
assumptions and requirements of any available wasteload allocation (WLA) in a total maximum 
daily load (TMDL) for the discharge prepared by the State and approved by the EPA pursuant to 
40 CFR 130.7 (40 CFR 122.44(d)(1)(vii)(A)).   

At this time, there is no approved TMDL for total phosphorus in the Indian Creek or the Lower 
Boise River.  However, the Idaho Department of Environmental Quality has prepared the draft 
Lower Boise River TMDL:  2015 Total Phosphorus Addendum, (“2015 Draft TP TMDL”) which 
was issued for public review and comment on June 5th, 2015.  The 2015 Draft TP TMDL 
includes WLAs for the City of Nampa.  The EPA anticipates that IDEQ will finalize the 2015 
Draft TP TMDL in the near future, and that the final TMDL will subsequently be approved by 
the EPA.  Thus, in the draft permit, the EPA is proposing effluent limits for TP that are 
consistent with the proposed WLAs in the 2015 Draft TP TMDL. 

The EPA intends to issue a final NPDES permit to the City of Nampa after the 2015 Draft TP 
TMDL is finalized by IDEQ and approved by the EPA.  The WLAs in the final, approved 
TMDL may be different from those in the 2015 Draft TP TMDL.  The EPA intends to establish 
TP limits in the final permit that are consistent with the assumptions and requirements of the 
WLAs in the final, approved TMDL. 

The WLAs are 15 lb/day from May 1 – September 30 (see Table 28, Page 94) and 52.6 lb/day 
from October 1 – April 30 (see Table 35, Page 110).  Federal regulations state that effluent limits 
for publicly owned treatment works (POTWs) that discharge continuously shall be stated as 
average weekly and average monthly discharge limitations, unless impracticable (40 CFR 
122.45(d)(2)).  For both the May – September and October – April WLAs, the 2015 Draft TP 
TMDL states that “DEQ intends that wasteload allocations are to be expressed as average 
monthly limits, with higher weekly average limits based on the coefficient of variation, in 
NPDES permits.”  Thus, the proposed average monthly limits for TP are identical to the WLAs. 

Average weekly limits for TP were calculated by adapting the ratio shown in Table 5-3 of the 
EPA’s Technical Support Document for Water Quality-based Toxics Control or “TSD” (EPA 
1991) to calculate an average weekly limit instead of a maximum daily limit, using the required 
sampling frequency of twice per week, the 95th percentile probability basis for the average 
monthly limit, the 99th percentile probability basis for the average weekly limit.  Attainment of 
the proposed average monthly effluent limits for TP will require upgrades to the POTW.  
Therefore, the historic effluent variability for TP may not be representative of future effluent 
variability.  Therefore, the EPA has assumed that the CV is equal to 0.6, consistent with the 
recommendation of the TSD when effluent data are not available (see TSD at Page E-3).  This 
results in a ratio between the average monthly and average weekly limit of 1.72:1.  Thus, the 
proposed average weekly limits are: 

 May – September:   15 lb/day × 1.72 = 26 lb/day 

 October – April: 52.6 lb/day × 1.72 = 90.5 lb/day 
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B. Potential Alternative Limits based on Idaho’s Narrative Water Quality Criterion for 
Nutrients 

As explained above, IDEQ has completed the 2015 Draft TP TMDL, which includes wasteload 
allocations for the City of Nampa facility.  However, unless and until the TMDL is finalized by 
IDEQ and approved by the EPA, the regulation requiring that the EPA establish effluent limits 
that are “consistent with the assumptions and requirements of any available wasteload allocation 
for the discharge prepared by the State and approved by EPA pursuant to 40 CFR 130.7” 
(emphasis added) is inapplicable to the City of Nampa’s permit.   

If the TMDL is not finalized by IDEQ and approved by the EPA, effluent limits for nutrients 
would need to be derived directly from Idaho’s narrative criterion for excess nutrients (IDAPA 
58.01.02.200.06).  Such limits would also need to comply with applicable federal regulations, 
notably 40 CFR 122.44(d)(1)(vi – vii).   

Since modeling shows that nuisance levels of periphyton (> 150 mg/m2 chlorophyll a) can occur 
under existing phosphorus loading conditions in at least one Boise River segment in every month 
of the year except May, June and July (see the 2015 Draft TP TMDL at Figure 32, Page 120), 
when reductions in TP in the Boise River are necessary to meet the 70 µg/L load allocation in the 
Snake River Hells Canyon TMDL (IDEQ and ODEQ 2004), TP limits would need to be 
established for all times of the year.   

In addition, such limits would likely be more stringent than the limits consistent with the WLA 
in the 2015 Draft TP TMDL (described above).  The 2015 Draft TP TMDL establishes load and 
wasteload allocations for numerous point and nonpoint sources in the Lower Boise watershed.  
Unless and until the TMDL is finalized by IDEQ and approved by the EPA, there is no assurance 
that the other point and nonpoint sources of TP in the Lower Boise watershed will reduce their 
TP loading, as planned by the TMDL.  If the other sources of TP in the watershed do not reduce 
TP loading, effluent limits more stringent than limits consistent with the WLA in the 2015 Draft 
TP TMDL (described above) would likely for be necessary for any specific NPDES permit, in 
order to ensure a level of water quality that is derived from and complies with all applicable 
water quality standards, as required by 40 CFR 122.44(d)(1)(vii)(A). 

The EPA is not proposing specific effluent limits for TP derived directly from Idaho’s narrative 
criterion for excess nutrients at this time.  Should the EPA decide to do so in the future, the EPA 
will reopen the public comment period for this draft permit to propose and take comments on 
such limits.  
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Appendix G:  Reasonable Potential and Effluent Limit Calculations 
for Temperature 

A. Overview 
As explained below, the EPA has determined that the discharge of heat from the City of Nampa 
wastewater treatment facility has the reasonable potential to cause or contribute to violations of 
Idaho’s water quality criteria for temperature from July – September.  Therefore, water quality-
based effluent limits for temperature are proposed for this season.   

B. Applicable Water Quality Standards 
The City of Nampa discharges to Indian Creek in the Lower Boise watershed (HUC 17050114), 
Water Body Unit SW-2.  At the point of discharge, Indian Creek is protected for cold water 
aquatic life, among other uses.   

Idaho’s water quality criteria for temperature, for waters designated for cold water aquatic life, 
are water temperatures of 22 °C or less at all times (i.e., an instantaneous maximum temperature 
of 22 °C) with a maximum daily average (mean) of no greater than 19 °C (IDAPA 
58.01.02.250.02.b).  The Idaho Water Quality Standards define the “daily mean” as “the average 
of at least two (2) appropriately spaced measurements…calculated over a period of one (1) day,” 
and further explain that, for temperature, “the daily mean should be calculated from equally 
spaced measurements, at intervals such that the difference between any two (2) consecutive 
measurements does not exceed one point zero (1.0) degree C” (IDAPA 58.01.02.010.18). 

An EPA-approved site-specific water quality criterion states that, “with regard to the limitations 
set forth in Section 401 relating to point source wastewater discharges, only the limitations of 
Subsections 401.01.a. and 401.01.b. and the temperature limitation relating to natural 
background conditions shall apply to discharges to any water body within the Lower Boise River 
Subbasin” (IDAPA 58.01.02.278.05).  Subsections 401.01.a and 401.01.b state that wastewater 
must not affect the receiving water outside the mixing zone so that the temperature of the 
receiving water or of downstream waters will interfere with designated beneficial uses or that 
daily and seasonal temperature cycles characteristic of the water body are not maintained.  
Regarding natural background conditions, subsection 401.01.c states that, “if temperature criteria 
for the designated aquatic life use are exceeded in the receiving waters upstream of the discharge 
due to natural background conditions, then wastewater must not raise the receiving water 
temperatures by more than three tenths (0.3) degrees C.”  The EPA has no information to 
demonstrate that temperature criteria are exceeded in Indian Creek due to natural background 
conditions, nor does the EPA have the information necessary to determine whether existing 
temperatures are higher or lower than the natural background conditions.1   

1 The Idaho WQS define “natural background conditions” as “The physical, chemical, biological, or radiological 
conditions existing in a water body without human sources of pollution within the watershed. Natural disturbances 
including, but not limited to, wildfire, geologic disturbance, diseased vegetation, or flow extremes that affect the 
physical, chemical, and biological integrity of the water are part of natural background conditions. Natural 
background conditions should be described and evaluated taking into account this inherent variability with time and 
place.” 
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C. Basis for Temperature Effluent Limits 

Reasonable Potential 
Federal regulations require that effluent limitations in NPDES permits “must control all 
pollutants or pollutant parameters…which…are or may be discharged at a level which will 
cause, have the reasonable potential to cause, or contribute to an excursion above any State water 
quality standard… (40 CFR 122.44(d)(1)(i)).”  As explained below, the City of Nampa’s 
discharge of heat has the reasonable potential to cause or contribute to excursions above Idaho’s 
water quality criteria for temperature from July – September. 

The EPA has reviewed temperature data submitted by the City of Nampa to determine the 
temperature of Indian Creek in the immediate vicinity of the outfall.  The City provided hourly 
temperature data for one day per month each month since January 2001, for the effluent as well 
as Indian Creek upstream and downstream of the outfall (a total of about 3,600 hourly results for 
each location). 

The data show that excursions above Idaho’s 19 °C daily average temperature criterion have 
occurred downstream of the outfall in July, August and September, and excursions above the 
instantaneous maximum criterion of 22 °C have occurred in August.  Furthermore, the 
temperatures measured downstream of the outfall are warmer than the temperatures measured 
upstream.  During July, August, and September, the average downstream temperatures are 
warmer than the average upstream temperatures by 1.09 °C, 1.60 °C and 1.61 °C, respectively.  
In addition, the maximum effluent temperatures measured during July, August, and September 
are greater than the criteria (22.7, 23.8, and 23.2 °C, respectively).  Finally, the downstream 
temperatures are higher than the upstream temperatures at all hours of the day and night.  Thus, 
the higher downstream temperatures are likely to have been caused by the effluent, which is 
consistently warm, and are unlikely to have been caused by the downstream monitoring location 
receiving more daytime solar radiation than the upstream monitoring location. 

Because excursions above Idaho’s temperature criteria have occurred downstream of the 
discharge in July, August and September, upstream and downstream data show that the discharge 
increases the average temperature of Indian Creek by at least 1.09 °C during those months, and 
the effluent temperature is higher than the criteria, the discharge has the reasonable potential to 
cause or contribute to excursions above water quality standards for temperature during July, 
August and September.2   

Since excursions above the 19 °C daily average temperature criterion have been observed 
downstream of the discharge during July, August, and September, maximum daily average 
temperature limits are proposed for each of those months.  Excursions above the instantaneous 
maximum criterion of 22 °C have been observed only in August, thus, an instantaneous 
maximum limit is proposed only for August. 

During the rest of the year (October – June) the hourly temperature data show no excursions 
above Idaho’s numeric temperature criteria downstream of the discharge.  Therefore, although 

2 Even if the natural background temperature of Indian Creek is higher than the applicable criteria, the discharge 
induces a temperature increase greater than the allowable 0.3 °C.  Thus, effluent limits for temperature would likely 
be necessary even if the natural background temperature of Indian Creek were greater than the numeric criteria. 
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the discharge does increase the temperature of Indian Creek during October – June, the available 
data indicate that upstream and effluent temperatures are cool enough such that the discharge 
does not cause or contribute to excursions above temperature criteria from October – June. 

Effluent Limits 
The EPA has calculated effluent limits for temperature using a mixing zone encompassing 100% 
of the monthly 1Q10 flow rates of Indian Creek.  The EPA estimates that complete mixing will 
occur within about 441 feet downstream of the discharge, under critical low flow conditions. 

To calculate the effluent limits, the EPA used Equation 1, below.  In Equation 2, Td was set equal 
to the criteria.  The EPA has calculated effluent limits based on both the maximum daily average 
criterion of 19 °C and the instantaneous maximum temperature criterion of 22 °C. 

Te  = D × (Td – Tu) + Tu  (Equation 1) 

In July and August, the maximum daily average upstream temperature (Tu) is greater than the 
criterion of 19 °C.  Therefore, dilution may not be considered in the calculation of maximum 
daily average effluent limits for July and August, and the City must meet the 19 °C maximum 
daily average criterion at the point of discharge.  

The temperature limit calculations are summarized in Tables 1 and 2, below. 

Table 1:  Effluent Limit Calculations for 
Temperature:  Maximum Daily Average 

Month Dilution 
Factor 

Max. Daily 
Avg. 
Upstream 
Temp (°C) 

Criterion 
(°C)  

T Limit 
(°C) 

July 1.45 19.94 19.00 19.0 
August 1.78 19.84 19.00 19.0 
September 1.79 18.11 19.00 19.7 

 

Table 2:  Effluent Limit Calculations for 
Temperature:  Instantaneous Maximum 

Month Dilution 
Factor 

Max. 
Upstream 
Temp (°C) 

Criterion 
(°C)  

T Limit 
(°C) 

August 1.78 21.01 22.00 22.8 
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Appendix H:  Draft Clean Water Act Section 401 Certification 
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June 5, 2015 


Idaho Department of Environmental Quality 

Draft §401 Water Quality Certification 

NPDES Permit Number(s): ID-002206-3, City of Nampa WWTF 

Receiving Water Body: Indian Creek 

Pursuant to the provisions of Section 401(a)(l )  of the Federal Water Pollution Control Act 
(Clean Water Act), as amended; 33 U.S.C. Section 1341(a)(l ); and Idaho Code§§ 39-101 et seq. 
and 39-3601 et seq., the Idaho Depa1tment of Environmental Quality (DEQ) has authority to 
review National Pollutant Discharge Elimination System (NPDES) permits and issue water 
quality certification decisions. 

Based upon its review of the above-referenced permit and associated fact sheet, DEQ ce1tifies 
that if the permittee complies with the terms and conditions imposed by the permit along with the 
conditions set forth in this water quality certification, then there is reasonable assurance the 
discharge will comply with the applicable requirements of Sections 301, 302, 303, 306, and 307 
of the Clean Water Act, the Idaho Water Quality Standards (WQS) (IDAPA 58.01.02), and other 
appropriate water quality requirements of state law. 

This certification does not constitute authorization of the permitted activities by any other state 
or federal agency or private person or entity. This certification does not excuse the pe1mit holder 
from the obligation to obtain any other necessary approvals, authorizations, or pe1mits. 

Antidegradation Review 

The WQS contain an antidegradation policy providing three levels of protection to water bodies 
in Idaho (IDAPA 58.01.02.051). 

• 	 Tier 1 Protection. The first level of protection applies to all water bodies subject to Clean 
Water Act jurisdiction and ensures that existing uses of a water body and the level of 
water quality necessary to protect those existing uses will be maintained and protected 
(IDAPA 58.01.02.051.01; 58.01.02.052.01). Additionally, a Tier 1 review is performed 
for all new or reissued permits or licenses (IDAPA 58.01.02.052.07). 

• 	 Tier 2 Protection. The second level of protection applies to those water bodies considered 
high quality and ensures that no lowering of water quality will be allowed unless deemed 
necessary to accommodate important economic or social development (IDAP A 
58.01.02.051.02; 58.01.02.052.08). 

• 	 Tier 3 Protection. The third level of protection applies to water bodies that have been 
designated outstanding resource waters and requires that activities not cause a lowering 
of water quality (IDAPA 58.01.02.051.03; 58.01.02.052.09). 

ID-002206-3, City of Nampa WWTF 1 
REUSE PROPONENTS' SUBMISSION OF EXHIBIT I Page 71 of 8100379



Idaho Department of Environmental Quality §401 Water Quality Certification 

DEQ is employing a water body by water body approach to implementing Idaho's 
antidegradation policy. This approach means that any water body fully supporting its beneficial 
uses will be considered high quality (IDAPA 58.01.02.052.05.a). Any water body not fully 
supporting its beneficial uses will be provided Tier 1 protection for that use, unless specific 
circumstances warranting Tier 2 protection are met ( IDAPA 58.01.02.052.05.c). The most recent 
federally approved Integrated Rep01t and supporting data are used to determine support status 
and the tier of protection ( IDAPA 58.01.02.052.05). 

Pollutants of Concern 

The City of Nampa WWTF discharges the following pollutants of concern: temperature, five day 
biochemical oxygen demand (BOD5), total suspended solids (TSS), pH, E. coli, total phosphorus 
(TP), ammonia, total residual chlorine (chlorine), copper, cyanide, dissolved oxygen, mercury, 
nitrate, nitrite, Total Kjeldahl nitrogen (TKN), arsenic, cadmium, chromium, lead, molybdenum, 
nickel, selenium, silver, whole effluent toxicity (WET) and zinc. Effluent limits have been 
developed for temperature, BOD5, TSS, pH, E. coli, TP, ammonia, chlorine, copper, cyanide, 
dissolved oxygen, and mercury. No effluent limits are proposed for nitrate, nitrite, TKN, arsenic, 
cadmium, chromium, lead, molybdenum, nickel, selenium, silver, whole ef fluent toxicity (WET) 
and zinc, however monitoring requirements are included in the pe1mit to determine WQS 
compliance and future permit limits, where needed. 

Receiving Water Body Level of Protection 

The City of Nampa WWTF discharges to Indian Creek within the Lower Boise ƫubbasin 
assessment unit (AU) 17050114SW002_04 (Indian Creek-41h order below Sugar Avenue in 
Nampa). This AU has the following designated beneficial uses: cold water aquatic life and 
secondary contact recreation. In addition to these uses, all waters of the state are protected for 
agricultural and indush-ial water supply, wildlife habitat, and aesthetics (IDAPA 58.01.02.l 00). 

The cold water aquatic life use in the Indian Creek is not fully supported due to excess 
sedimentation/siltation, water temperature and for cause unknown (nuh·ients suspected) (2012 
Integrated Report). The secondary contact recreation beneficial use is not fully supp01ted due to 
excess E. coli bacteria. As such, DEQ will provide Tier 1 protection only for the aquatic life use 
and recreation beneficial uses (IDAPA 58.01.02.051.02; 58.01.02.051.01). 

Protection and Maintenance of Existing Uses (Tier 1 Protection) 

As noted above, a Tier 1 review is performed for all new or reissued permits or licenses, applies 
to all waters subject to the jurisdiction of the Clean Water Act, and requires demonsh'ation that 
existing uses and the level of water quality necessary to protect existing uses shall be maintained 
and protected. In order to protect and maintain designated and existing beneficial uses, a 
permitted discharge must comply with narrative and numeric criteria of the Idaho WQS, as well 
as other provisions of the WQS such as Section 055, which addresses water quality limited 
waters. The numeric and nairntive criteria in the WQS are set at levels that ensure protection of 
designated beneficial uses. The effluent limitations and associated requirements contained in the 
City of Nampa WWTF permit ai·e set at levels that ensure compliance with the narrative and 
numeric criteria in the WQS. 
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Chlorine and Ammonia 

While both the current and proposed water quality effluent limits for ammonia and chlorine were 
developed to protect cold water aquatic life from acute and chronic exposure, the proposed limits 
are less stringent than the 1999 permit. Two factors contributed to the change in the permit limits 
for ammonia: 1) The methodology for calculating ammonia criteria in Idaho's WQS was revised 
in 2002; and, 2) current receiving water temperature and pH data used to calculate anunonia 
limits varied substantially from data available in 1999. 

Two factors contributed to the change in the permit limits for chlorine: 1) An increase in facility 
design flow; and, 2) new, more comprehensive flow data for Indian Creek dete1mined seasonal 
high and low flow conditions criteria were more appropriate than the previous permit's flow tier 
based limits. 

The proposed limits for ammonia and chlorine will protect and maintain existing and designated 
beneficial uses in Indian Creek. These limits do not exceed narrative or numeric criteria in the 
Idaho WQS and meet the requirements for Tier 1 protection (IDAPA 58.01.02.051.01.). 

Water bodies not suppmting existing or designated beneficial uses must be identified as water 
quality limited, and a total maximum daily load (TMDL) must be prepared for those pollutants 
causing impai1ment. A central purpose of TMDLs is to establish wasteload allocations for point 
source discharges, which are set at levels designed to help restore the water body to a condition 
that supports existing and designated beneficial uses. Discharge permits must contain limitations 
that are consistent with wasteload allocations in the approved TMDL. 

Temperature 

The City ofNampa WWTF discharges to Indian Creek (AU 17050114SW002_04), which is 
impaired for temperature; however a TMDL has not yet been completed. Prior to the 
development of the TMDL, the WQS require the application of the antidegradation policy and 
implementation provisions to maintain and protect uses (IDAPA 58.01.02.055.04), which as 
described above, means ensuring compliance with the numeric and narrative criteria in the WQS. 
The discharge has the potential to cause or contribute to excursions above water quality 
standards for temperature; therefore, the permit proposes water quality based effluent limits for 
temperature that will ensure compliance with temperature criteria. In addition, continuous 
temperature monitoring of the effluent and receiving water are pe1mit requirements; this data 
will be used to assess whether the discharge affects the temperature of Indian Creek. 

Total Phosphorus 

Indian Creek is also listed for cause unknown, nutrients suspected. The water body was first 
listed for nutrients on the 1994 §303(d) list which was promulgated by EPA as part of the first 
TMDL lawsuit. However, when DEQ migrated to the 2002 cycle the nutrients listing was 
erroneously deleted. DEQ has an obligation to relist this segment for nutrients (cause unknown) 
since no rationale was provided that demonstrated nutrients were no longer impairing beneficial 
uses. Therefore, for the 2012 Integrated Report DEQ is relisting cause unknown (nutrients 
suspected) in Category 5 until such time that either: 1) water quality data demonstrates that 
beneficial uses are no longer impaired by nutrients; 2) a TMDL is developed; or 3) readily 
available data and infmmation shows the original listing was made in error. The draft permit 
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includes a TP effluent limit to meet the Boise River load allocation from the Snake River Hells 
Canyon (SR-HC) TMDL (DEQ 2003). In addition, the Lower Boise River TMDL 2015 Total 
Phosphorus TMDL Addendum is under development for the Boise River which provides a 
wasteload allocation (WLA) to the City of Nampa WWTF. 

The Boise River AU 17050114SW001_06 (Boise River - Indian Creek to mouth), approximately 
15 miles downstream from the Boise River outfall, is impaired for TP. Water quality monitoring 
and modeling completed since 2012 have determined the extent of impaiiment as well as WLAs 
expected to restore beneficial uses in the Boise River. The WLAs developed in the draft Lower 
Boise River TMDL 2015 Total Phosphorus TMDL Addendum for the City of Nampa WWTP are 
proposed as effluent limits in this NPDES permit. The effluent limitations in the permit will 
result in a decrease of TP in Indian Creek and the Boise River. 

The Hells Canyon segment of the Snake River is also impaired because of excess nutrients. The 
Snake River Hells Canyon (SR-HC) TMDL (DEQ 2003) established a load allocation for the 
Boise River based upon a TP concentration of 0.07 mg/L at the mouth of the Boise River. The 
draft TMDL for TP under development for the Boise River ensures that the load allocation for 
the SR-HC TMDL will be achieved. DEQ believes the pe1mit will ensure compliance with the 
TMDL and the applicable nrurntive criteria. 

Sed iment and E. coli Bacteria 

Indian Creek is also impaired for sediment and bacteria. The City of Nampa WWTF discharge 
meets technology-based limits for sediment (TSS) and water quality-based bacteria limits in its 
current NPDES permit and has similar requirements in the new draft permit. The Lower Boise 
River TMDL 2015 Sediment and Bacteria Addendum is under development to address sediment 
and bacteria impai1ment in Indian Creek. This TMDL is expected to be submitted for approval 
by EPA in June 2015. DEQ expects the TMDL WLAs for the City of Nampa WWTP will be 
incorporated into the proposed NPDES pe1mit. 

The Lower Boise River TMDL 2015 Sediment and Bacteria Addendum E. coli wasteload 
allocations are based on a bacteria concentration of 126 cfu/100 mL, collected as a 5-sample 
geometric mean over 30 days; which is consistent with current pe1mit limits. Sediment wasteload 
allocations ru·e based on 20 mg/L, less 2.5 mg/L for natural background (TMDL section 5.4.6), 
and are expressed as 4-month averages. This TMDL is concentration based, so the WLAs ru·e 
based on the design flow: 

E. coli WLA (in 10 9 
cfu/day) = Q x 4.76 

Sediment WLA (in kg/day) = Q x 66.2 

Where Q is the design flow of the facility in million gallons per day (mgd). 

The coefficients are simply a collection of conversion constants: 

E. coli: 126 cfu/100 mL x 3'785 L/gal 106 = 4. 76 X 109cfu/ day/mgd
0.1L 100mLX10 

(20-2.S)mg X 
3.785 L/gal x 106 gal/milliongal = 66. 2 k /da /m d

106mg/kg 
g y gSediment: 
 L 
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If the design flow were to increase in the future, then the WLAs would correspondingly increase. 
The present design flows and WLA are shown in the Lmver Boise River TMDL 2015 Sediment 
and Bacteria Addendum Table 27. To ensure consistency with this TMDL, DEQ expects this and 
future pennits to contain a 4-month average effluent limit of 17.5 mg/l TSS with an associated 
load based on the pe1mitted design flow of the facility and E. coli average monthly effluent 
limits of 126 cfu/lOOml and maximum daily limits of 576 cfu/ 100 ml. 

At the confluence oflndian Creek, the Boise River (AU 17050 1 14SW00 1_06 (Boise River
Indian Creek to mouth) is impaired for sediment and bacteria. The EPA-approved Lower Boise 
River TMDL (DEQ 1999) and TMDL Addendum (2008) establishes load allocations for 
sediment and bacteria at the mouth of Indian Creek and also wasteload allocations for sediment 
and bacteria for the City of Nampa WWTF. In accordance with the procedure outlined in the 
sediment TMDL, the City of Nampa requested an increase in their wasteload allocation from the 
sediment TMDL reserve for growth. Their design flow has increased from 11.76 million gallons 
per day (MGD) at the time of TMDL development to 18.0 MGD. DEQ has approved the 
requested sediment wasteload allocation increase and has adjusted the remaining reserve for 
growth accordingly. These sediment and bacteria allocations are designed to ensure the Boise 
River will achieve the water quality necessary to support its existing and designated aquatic life 
beneficial uses and comply with the applicable numeric and nairntive criteria. The effluent 
limitations and associated requirements contained in the City of Nampa WWTF pe1mit are set at 
levels that comply with these wasteload allocations. 

In sum, the effluent limitations and associated requirements contained in the City of Nampa 
WWTF permit ai·e set at levels that ensure compliance with the narrative and numeric criteria in 
the WQS and the wasteload allocations established in the draft Lower Boise River TMDL 2015 
Total Phosphorus TMDL Addendum, draft Lower Boise River TMDL 2015 Sediment and 
Bacteria Addendum, and EPA-approved Lower Boise River TMDL. Therefore, DEQ has 
determined the permit will protect and maintain existing and designated beneficial uses of Indian 
Creek in compliance with the Tier 1 provisions ofldaho's WQS (IDAPA 58.01.02.051.0 1 and 
58.0 1.02.052.07). 

Conditions Necessary to Ensure Compliance with Water 
Quality Standards or Other Appropriate Water Quality 
Requirements of State Law 

Compliance Schedules 

Pursuant to IDAPA 58.0 1.02.400.03, DEQ may authorize compliance schedules for water 
quality-based effluent limits issued in a permit for the first time. The City of Nampa WWTF 
cannot immediately achieve compliance with the effluent limits for TP, temperature, mercury 
and copper; therefore, DEQ authorizes compliance schedules and interim requirements as set 
forth below. These compliance schedules provide the permittee a reasonable amow1t of time to 
achieve the final effluent limits as specified in the permit. At the same time, the schedules ensure 
that compliance with the final effluent limits is accomplished as soon as possible. 
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A nine (9) year and 11 month (two-permit-cycle) compliance schedule is authorized for new TP, 
mercury and copper effluent limits that cannot be immediately achieved. No conventional 
treatment options exist to meet some of these effluent limits (mercury and copper). Fmther, the 
compliance schedule and annual reporting requirements will allow for site specific data to fill 
data gaps (i.e. for copper and temperature) and allow a more accurate assessment of treatment 
performance for all constituents. It is anticipated that the addition of biological nutrient removal 
and improved tertiary filtration implemented for phosphorus removal will provide some level of 
enhanced removal for metals as general effluent quality is improved. Improvements to enhance 
removals of phosphorus and nitrogen through process enhancements, such as longer solids 
retention time in the biological treatment process, effluent filtration improvements to reduce 
effluent solids, solids side stream controls to reduce loadings, recycling back to the liquid stream 
and sustained and stable operational performance will all contribute to improved effluent quality. 

A fourteen (14) year and eleven (11) month compliance schedule is authorized for new 
temperatme effluent limits. Treatment improvements to meet the final TP, mercury and copper 
effluent limits may result in changes to effluent temperatme. Continuous effluent and receiving 
water temperatme monitoring and evaluation throughout the compliance schedule will help the 
facility assess the temperature reduction necessary and the best approach to achieve the final 
effluent limit. 

While the schedules of compliance are in effect, the City of Nampa WWTF must comply with 
the following interim requirements: 

1) 	 The Permittee must submit an annual progress report outlining overall progress made toward 
reaching the final compliance dates for TP, temperature, mercury, and copper. The annual 
report of progress must be submitted to DEQ and EPA by December 31st of each year. The 
fi.rst repmt is due December 31, 2015, and annually thereafter until compliance with the final 
effluent limits is achieved. 

2) 	At a minimum, the written notice must include: 
An assessment of the previous year's TP, temperature, mercury and copper data and 
comparison to the final effluent limitations in the Pe1mit. 

b) 	 A description of progress made towards meeting the final effluent limitations, including 
the applicable deliverables required under the tasks in Table 2 or interim requirement 3, 
below. Include any exceedances of interim Permit limits or anticipated challenges for 
compliance within the next year. This may include a technological explanation and/or a 
request to modify the Permit. 

c) 	 Fmther actions and milestones targeted for the upcoming year. 

3) 	 The permittee must comply with the Interim Effluent Limits, Compliance Tasks and 
Compliance Dates in Table 1 and Table 2: 
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1Table 1: Interim Effluent Limits and Compliance Dates.
Pollutant Effluent Limit Compliance Dates 

Not to exceed 6.4 mg/L (seasonal May 1, 2015 through September 
Total Phosphorus (TP) 30,2019 

Not to exceed 500 µg/L (monthly May 1, 2020 through September 
average) 30, 2020 and every May 1 

through September 30 every 
year thereafter until the final limit 
is achieved. 

Not to exceed 1500 µg/L (seasonal October 1, 2020 through April 30, 
average) 2021 and every October 1 

through April 30 every year 
thereafter until the final limit is 
achieved. 

total 0.024 and 
For temperature and copper there 1s no effluent limit 1n effect until the end of the compliance schedule. 
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Idaho Department of Environmental Quality §401 Water Quality Certification 

Table 2. Tasks Required Under the Schedules of Compliance for TP, Temperature, Mercury and 
Copper. 

Task 
No. 

Completion 
Date 

Task Activity 

1 

2 

December 31, 
2015 

Report of Progress: The Permittee must submit an annual progress report outlining 
overall progress made toward reaching the final compliance dates for TP, temperature, 
mercury, and copper. 

Deliverable: The annual report of progress must be submitted to DEQ and EPA by 
December 31st of each year. The first report is due December 31, 2015, and annually 
thereafter until compliance with the final effluent limits is achieved. 

December 31, 
2019 

Wastewater Facility Upgrades: 

Phase I Upgrades include the following: 
• Modifications and additions to the existing secondary treatment system such 

that it is capable of biological phosphorus removal 
• Installation of a new Primary Effluent Pump Station 
• New Primary Anaerobic Digester 
• New Solids Handling Facility with rotary drum thickeners and dewatering 

centrifuges 

Deliverable: The permittee must submit by December 31,_ 2019 a written notice to DEQ 
and EPA stating that the applicable modifications are constructed and operational. 

3 May 1, 2020 Achieve May-September TP interim limit not to exceed 500 µg/L (monthly average). 

October 1, 
2020 

Achieve October-April TP interim limit not to exceed 1500 µg/L (seasonal average). 

Evaluate options available to achieve final effluent limitations including, but not limited 
to, treatment plant upgrades, effluent trading projects, seasonal re-use, and infiltration. 

Deliverables: 
• No later than December 31, 2020, the permittee must decide on the final 

option that will be used to achieve the final effluent limits for TP, mercury and 
copper. 

• No later than December 31 2020, the permittee must provide, to DEQ and 
EPA, a preliminary schedule of design upgrades and a preliminary 
construction schedule that will be used to achieve compliance with the final 
limits. 

5 December 31, 
2020 

6 Nine (9) years 
and eleven 
(11) months 
from the 
Effective Date 
of the Permit 
(EDP) 

Implement selected option(s) to achieve final effluent limitG!tions for TP, mercury and 
copper. 

Dependent on the option(s) selected, tasks will include: 
• Securing funds for treatment facility upgrades 
• Submission of a final schedule of design upgrades 
• Submission and approval of final engineering plan 
• Completion of construction 
• Commissioning of facility upgrades 
• Submission and approval of an alternative mitigation plan 
• Implementation of alternative mitigation plan . 

7 Nine (9) years 
and eleven 
(11) months 
from the EDP 

No later than 9 years and 11 months from the effective date of the permit, the permittee 
must be in compliance with the final TP, mercury and copper effluent limits. The 
permittee must notify DEQ and EPA in writing when the final effluent limit is achieved. 

8 Fourteen (14) 
years and 
eleven (11) 
months from 
EDP 

No later than 14 years and 11 months from the effective date of the permit, the 
permittee must be in compliance with the final temperature effluent limits. The 
permittee must notify DEQ and EPA in writing when the final effluent limit is achieved. 
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Temperature: 

viii) 

& 

Idaho Department of Environmental Quality 	 §401 Water Quality Certification 

a. 

4) 	 In addition to the tasks above the pe1mit tee must comply with the following compliance 
schedule tasks: 

The permittee must comply with the following Compliance Schedule 
requirements for temperature and complete the tasks and reports described below: 

j} 	 Within fifteen ( 15) months of the EDP, complete collection of at least one year of 
continuous temperature monitoring data and submit an evaluation of current monthly 
temperature variations to DEQ and EPA. 

ill 	 No later than December 31, 2017 permanently take out of service one of the existing 
trickling filters at the Nampa WWTP. 

® 	 Within fifteen months of the completion of the Phase I Upgrades, complete collection of one 
year of continuous temperature monitoring data and submit a repo1t to DEQ and EPA 
including an evaluation of the effect of removal of one trickling filter and Phase 1 upgrades 
on effluent temperature. 

hl 	 No later than December 31, 2022 complete an evaluation of alternatives that the City may 
use to achieve the final temperature effluent limits. The evaluation should at a minimum 
consider: facility improvements, removal of trickling filters, alternative discharge locations, 
re-use of effluent and possible trading mechanisms such as offsite mitigation, including 
wetland and habitat restoration . 

.Y} 	 Starting in 2023, and continuing until final effluent limits are achieved, the pennittee must 
submit a Report of Progress to EPA and DEQ detailing the evaluation of each available 
option, progress made toward achieving the final effluent limitation, and the series of actions 
that will be taken in the coming year. The Reports must be submitted by December 3 lst of 
each year. 

yj} 	 No later than June 30, 2024, the City must provide DEQ and EPA with a preliminary 
schedule of design upgrades and preliminary construction schedules for any additional 
treatment that will be used to achieve compliance With the final temperature effluent limits. 

yfil 	 No later than June 30, 2025 the City must complete the preliminary design of any planned 
facility upgrades and/or a preliminary plan and schedule for an alternative temperature 
mitigation approach, which will address the City's effluent temperature limit. The 
preliminaiy design and/or plan will select the specific technology/technologies/activities to 
be used to meet the effluent temperature limits based on the previously completed 
alternatives evaluation. 

No later than December 31, 2026, the City must complete and receive DEQ approval of the 
final design of any facility upgrades and/or alternative temperature mitigation plan to 
address the effluent temperature limits. 

No later than December 31, 2028, the City must complete construction of the facility ill 
upgrades at the Nampa WWTP and/or implement an alternative temperature mitigation plan. 

No later than fomteen (14) years and eleven (11) months from the effective date of the 
permit, the pennittee must be compliance with the final effluent limits for temperature. The 
permittee must notify DEQ and EPA in writing when the final effluent limit is achieved. 
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Copper: 

vii) 

viii) 

Idaho Department of Environmental Quality 	 §401 Water Quality Certification 

b. The permittee must comply with the following compliance Schedule requirements for 
copper and complete the tasks and reports described below: 

i} 	 No later than December 31, 2018 complete a wastewater characterization to determine 
sources of copper within the City's service area. This wastewater characterization will be 
completed in annual phases focused on different contributors within the City's wastewater 
system. The phases will continue until a likely source of copper has been determined in the 
system. The planned a1mual focus areas are noted below. 

ill 	 Significant industrial users 


Significant (categorical) industrial users 
iill 
iY} Minor industrial users, insignificant wet (ISW) and insignificant dry (ISO) 


.Y) Other commercial and residential customers 


yi} 	 No later than June 30, 2019, the City must submit a letter to DEQ if the City determines that 
no facility improvements or operational changes are necessary to meet the final effluent 
limits based on the results of the wastewater characterization . .  

No later than December 30, 2020 complete an evaluation of alternatives methods the City 
may use to achieve the final copper effluent limits, if necessary. The evaluation should 
consider facility improvements and pretreatment controls. The evaluation will be integrated 
in the City's TP alternatives evaluation as several of the proposed discharge options may 
impact the effluent copper concentrations. 

No later than December 31, 2021, the City must provide a preliminaiy schedule of design 
upgrades and preliminary construction schedules for the approach that will be used to 
achieve compliance with the final limits if facility improvements are necessary. 

hl 	 If design upgrades are necessaty to meet f inal copper effluent limitations, then by December 
31, 2022 and of each year thereafter the permittee must provide a Report of Progress to DEQ 
and EPA which details the progress made toward achieving the final effluent limitation, and 
the series of actions that will be taken in the coming year. 

& 	 No later than nine (9) years and eleven (11) months from the effective date of the permit, the 
permittee must be compliance with the final effluent limits for copper. The permittee must 
notify DEQ and EPA in writing when the final effluent limit is achieved. 

Mixing Zones 

Pursuant to IDAPA 58.01.02.060, DEQ authorizes a mixing zone that utilizes 25% of the critical 
flow volumes oflndian Creek for ammonia, chlorine, copper, cyanide, and mercury. 

Other Conditions 

This certification is conditioned upon the requirement that any material modification of the 
permit or the permitted activities-including without limitation, any modifications of the pe1mit 
to reflect new or modified TMDLs, wasteload allocations, site-specific criteria, variances, or 
other new information-shall first be provided to DEQ for review to determine compliance with 
Idaho WQS and to provide additional ce1iification pursuant to Section 401. 
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Lance.Holloway@deg.idaho.gov. 

Idaho Department of Environmental Quality §401 Water Quality Certification 

Right to Appeal Final Certification 

The final Section 401 Water Quality Certification may be appealed by submitting a petition to 
initiate a contested case, pmsuant to Idaho Code§ 39-107(5) and the "Rules of Administrative 
Procedure before the Board of Environmental Quality" ( IDAPA 58.01.23), within 35 days of the 
date of the final certification. 

Questions or comments regarding the actions taken in this certification should be directed to 
Lance Holloway, DEQ Boise Regional Office at 208.373.0564 or 

DRAFT 


Aaron Scheff 

Regional Administrator 

Boise Regional Office 
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Pursuant to Reuse Proponents’ Stipulation of Facts, the Association of Idaho Cities 

(“AIC”), the Cities of Boise, Caldwell, Idaho Falls, Jerome, Meridian, Nampa, Pocatello, Post 

Falls, and Rupert, and the Hayden Area Regional Sewer Board (“HARSB”) (collectively, 

“Municipal Intervenors”) and Pioneer Irrigation District (“Pioneer”) hereby submit true and 

correct copy of the documents identified below.  Municipal Intervenors and Pioneer are referred 

to collectively as “Reuse Proponents.”   

Exhibit J Application for Reuse Permit (including cover letter, Preliminary 
Technical Report, Plan of Operations, Figures 1-13, and Appendices 
A-F) (3/19/2019) ..................................................................................................... 9

Respectfully submitted this 30th day of June, 2020. 

SAWTOOTH LAW OFFICES, PLLC

_____________________________ 
     Andrew J. Waldera 

Attorneys for Pioneer Irrigation District

GIVENS PURSLEY LLP

_____________________________ 
     Christopher H. Meyer 
     Michael P. Lawrence 

Attorneys for City of Nampa 

MCHUGH BROMLEY, PLLC

_____________________________ 
     Candice M. McHugh 
Attorneys for Association of Idaho Cities

REUSE PROPONENTS' SUBMISSION OF EXHIBIT J Page 2 of 259

00391



MCHUGH BROMLEY, PLLC

_____________________________ 
     Chris M. Bromley 

Attorneys for City of Jerome, City of Post 
Falls, and City of Rupert

HONSINGER LAW, PLLC

_____________________________ 
     Charles L. Honsinger 

Attorneys for City of Meridian and City of 
Caldwell

BOISE CITY ATTORNEY’S OFFICE 

_____________________________ 
     Abigail R. Germaine  

Attorneys for City of Boise

MASON & STRICKLIN, LLP 

_____________________________ 
     Nancy Stricklin  

Attorneys for Hayden Area Regional 
Sewer Board

SOMACH SIMMONS & DUNN 

_____________________________ 
     Sarah A. Klahn  

Attorneys for City of Pocatello
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HOLDEN KIDWELL HAHN & CRAPO, PLLC

_____________________________ 
     Robert L. Harris  

Attorneys for City of Idaho Falls
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I HEREBY CERTIFY that on this 30th day of June, 2020, the foregoing was filed, served, 
and copied as shown below.   

DOCUMENT FILED: 

IDAHO DEPARTMENT OF WATER RESOURCES

P.O. Box 83720 
Boise, ID 83720-0098 
       Hand delivery or overnight mail:   
322 East Front Street 
Boise, ID 83702 
Fax: (208) 287-6700 

 U. S. Mail 
 Hand Delivered 
 Overnight Mail 
 Fax 
 E-mail 

SERVICE COPIES TO: 

Albert P. Barker 
BARKER ROSHOLT & SIMPSON LLP

PO Box 2139 
Boise, ID  83701-2139 
apb@idahowaters.com 
Fax:  (208) 344-6034  
       Hand delivery or overnight mail: 
1010 W Jefferson St, Ste 102 
Boise, ID  83702 
(For Riverside Irrigation District Ltd.)

 U. S. Mail 
 Hand Delivered 
 Overnight Mail 
 Fax 
 E-mail 

Charles L. Honsinger 
HONSINGER LAW, PLLC

PO Box 517 
Boise, ID  83701 
honsingerlaw@gmail.com 
Fax:  (208) 908-6085 
(For City of Meridian and City of Caldwell) 

 U. S. Mail 
 Hand Delivered 
 Overnight Mail 
 Fax 
 E-mail 
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Abigail R. Germaine 
Deputy City Attorney 
BOISE CITY ATTORNEY’S OFFICE

PO Box 500 
Boise, ID  83701-0500 
agermaine@cityofboise.org 
Fax:  (208) 384-4454  
       Hand delivery or overnight mail: 
150 N Capitol Blvd 
Boise, ID  83702 
(For City of Boise) 

 U. S. Mail 
 Hand Delivered 
 Overnight Mail 
 Fax 
 E-mail 

Nancy Stricklin 
MASON & STRICKLIN, LLP

Parkview Centre 
250 Northwest Blvd, Ste 204 
Coeur d’Alene, ID  83814 
nancy@mslawid.com 
Fax:  (208) 809-9153  
(For Hayden Area Regional Sewer Board) 

 U. S. Mail 
 Hand Delivered 
 Overnight Mail 
 Fax 
 E-mail 

Sarah A. Klahn 
SOMACH SIMMONS & DUNN

2033 11th Street, #5 
Boulder, CO 80302 
sklahn@somachlaw.com 
Fax:  (720) 535-4921 
(For City of Pocatello) 

 U. S. Mail 
 Hand Delivered 
 Overnight Mail 
 Fax 
 E-mail 

Candice M. McHugh 
Chris M. Bromley 
MCHUGH BROMLEY, PLLC

380 S 4th St, Ste 103 
Boise, ID 83702 
cbromley@mchughbromley.com 
cmchugh@mchughbromley.com 
Fax: (208) 287-0864 
(For Association of Idaho Cities, City of Jerome, 
City of Post Falls, and City of Rupert) 

 U. S. Mail 
 Hand Delivered 
 Overnight Mail 
 Fax 
 E-mail 
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John K. Simpson 
BARKER ROSHOLT & SIMPSON LLP

PO Box 2139 
Boise, ID  83701-2139 
jks@idahowaters.com 
Fax: (208) 344-6034 
       Hand delivery or overnight mail: 
1010 W Jefferson St, Ste 102 
Boise, ID  83702 
(For Idaho Power Company) 

 U. S. Mail 
 Hand Delivered 
 Overnight Mail 
 Fax 
 E-mail 

Andrew J. Waldera  
SAWTOOTH LAW OFFICES, PLLC

PO Box 7985 
Boise, ID  83707-7985 
andy@sawtoothlaw.com 
Fax:  (208) 629-7559  
       Hand delivery or overnight mail: 
1101 W River St, Ste 110 
Boise, ID 83702 
(For Pioneer Irrigation District) 

 U. S. Mail 
 Hand Delivered 
 Overnight Mail 
 Fax 
 E-mail 

Robert L. Harris 
HOLDEN KIDWELL HAHN & CRAPO, PLLC

PO Box 50130 
Idaho Falls, ID  83405-0130 
rharris@holdenlegal.com 
Fax:  (208) 523-9518 
       Hand delivery or overnight mail: 
1000 Riverwalk Drive, Ste 200 
Idaho Falls, ID  83402 
(For City of Idaho Falls) 

 U. S. Mail 
 Hand Delivered 
 Overnight Mail 
 Fax 
 E-mail 

COURTESY COPIES: 

Gary L. Spackman 
Director 
IDAHO DEPARTMENT OF WATER RESOURCES

PO Box 83720 
Boise, ID 83720-0098 
gary.spackman@idwr.idaho.gov 
Fax:  (208) 287-6700 
       Hand delivery or overnight mail: 
322 E Front St 
Boise, ID 83702 

 U. S. Mail 
 Hand Delivered 
 Overnight Mail 
 Fax 
 E-mail 
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Garrick L. Baxter 
Deputy Attorney General 
IDAHO DEPARTMENT OF WATER RESOURCES

PO Box 83720 
Boise, ID 83720-0098 
garrick.baxter@idwr.idaho.gov 
Fax:  (208) 287-6700 
       Hand delivery or overnight mail: 
322 E Front St 
Boise, ID 83702 

 U. S. Mail 
 Hand Delivered 
 Overnight Mail 
 Fax 
 E-mail 

Kimberle W. English 
Paralegal 
IDAHO DEPARTMENT OF WATER RESOURCES

PO Box 83720 
Boise, ID  83720-0098 
kimberle.english@idwr.idaho.gov 
Fax:  (208) 287-6700  
       Hand delivery or overnight mail: 
322 E Front St, Ste. 648 
Boise, ID  83702 

 U. S. Mail 
 Hand Delivered 
 Overnight Mail 
 Fax 
 E-mail 

______________________________ 
     Christopher H. Meyer 
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Exhibit J      Application for Reuse Permit (With Figures 1-13 and Appendices A-F) (3/19/2019)
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Recycled Water Reuse Permit Application 

 

Contents 

1. Application for Recycled Water Reuse Permit ................................................... 1 

Form A: Responsible Official/Duly Authorized Representative Designation Form ... 2 

2. Facility Information ............................................................................................ 3 

3. Plan of Operation Checklist/Preliminary Technical Report Checklist ................ 5 

4.   Collection and Treatment System Classification Forms…………………………13  

5.  Preliminary Technical Report 

6.  Plan of Operations 

 

Figures: 

Figure 1. Topographic map: WWTP and Phyllis Canal  

Figure 2. Proposed recycled water discharge sites and pipeline routes 

Figure 3. Topographic map: area of analysis 

Figure 4. Overview map 

Figure 5. Irrigation Districts 

Figure 6. Nampa WWTP liquid stream process flow diagram 

Figure 7. Nampa WWTP solid stream process flow diagram 

Figure 8. Conceptual map of flow through Pioneer Irrigation District 

Figure 9. Conceptual map of major Pioneer Irrigation District conveyances 

Figure 10. Local geology and groundwater wells 

Figure 11. EDMS Wells  

Figure 12: Crop coverage and land use map: Area of analysis 

Figure 13: WWTP treatment process hydraulic profile 

 

Appendices: 

Appendix A: City of Nampa WWTP NPDES Permit No. ID-0022063 

Appendix B: Pioneer Irrigation District Recycled Water Discharge and Use Agreement 

Appendix C: Indian Creek Background Data 

Appendix D: Phyllis Canal Background Data 

Appendix E: Groundwater Quality Modelling Documentation 

Appendix F: Irrigation Water Requirements Discussion 
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March 19, 2019 

 

 

Idaho Department of Environmental Quality 

Regional Office Contact 

Name, title: Valerie Greer, Lead Reuse Engineer 

Regional office: Boise Regional Office 

Address: 1445 N. Orchard St., Boise, ID, 83705 

Phone/e-mail: 208-373-0459/Valerie.Greer@deq.idaho.gov 
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Form A: Responsible Official/Duly Authorized Representative 
Designation Form 

Use the following form to specify facility contacts.  

Permittee name: Nampa Wastewater Treatment Plant 

Permit number: N/A 

I hereby certify that I am qualified to be the responsible official for the above-named permittee. 

Specifically, I,  

☐ am an officer of the corporation. 

 My title is:  

☐ perform policy or decision-making functions similar to that of an officer of the corporation. 

 Explain:  

☐ am a general partner in a partnership. 

☐ am the owner of a sole proprietorship. 

☒ am a principal executive officer, ranking elected official, or a person of decision-making 

authority of a municipality, state, federal, or other public agency who can legally bind the 

permittee with respect to the permit. 

 My office/title is: City of Nampa Public Works Director 

 My agency is: City of Nampa, ID 

I hereby designate the following person or position title as a duly authorized representative:  

 Andy Zimmerman, City of Nampa Wastewater Superintendent 

I certify that the individual filling this position is responsible for the overall operation of the 

regulated facility or an individual having overall responsibility for environmental matters.  

Signature of responsible official: 

Signature of duly authorized representative designee:  

Date: 

The Responsible Official is the facility contact person authorized by the permittee to communicate with DEQ 

on behalf of the permittee on any matter related to the permit, including without limitation, the authority to 

communicate with and receive notices from DEQ regarding notices of violation or noncompliance, permit 

violations, permit enforcement, and permit revocation.  

The Responsible Official is responsible for providing written certification of permit application materials, 

annual report submittals, and other information submitted to DEQ as required by the permit. Any notice to or 

communication with the responsible official is considered a notice to or communication with the permittee. 

The Responsible Official may designate an Authorized Representative to act as the facility contact person for 

any of the activities or duties related to the permit, except signing and certifying the permit application, which 

must be done by the Responsible Official.  

The designated Authorized Representative shall act as the Responsible Official and shall bind the permittee as 

described above. The designation of an Authorized Representative must a) be made in writing by the 

Responsible Official and attached to the permit application using Form A and b) specify an individual having 

responsibility for the overall operation of the regulated facility, such as the plant manager, superintendent, or an 

individual having overall responsibility for environmental matters. 

REUSE PROPONENTS' SUBMISSION OF EXHIBIT J Page 15 of 259

00404



March 2019 3 

2. Facility Information 

Type of facility from which 

wastewater is generated 

Municipal, Class A facility 

Types of wastewater produced  - Domestic wastewater from the City of Nampa 

- Pretreated industrial wastewater from food processing and 

manufacturing industries 

Method(s) of wastewater treatment Headworks, primary clarification, activated sludge secondary 

treatment, secondary clarification, tertiary filtration (in design 

phase), and disinfection 

For municipal wastewater systems, 

provide and collection and treatment 

system classifications. Refer to 

IDAPA 58.01.16.202.01.a located at:  

Wastewater Rules 

Collection: Class level IV  

Treatment: Class level IV 

Classification Forms that were submitted for recent plant upgrades are 

included at the end of this application form 

For municipal wastewater treatment, 

designate “class” of recycled water 

generated and method(s) of reuse 

☒Class A  ☐Class B  ☐Class C  ☐Class D  ☐ Class E Class 

A recycled water provided for municipal and agricultural 

irrigation supply augmentation 

For industrial wastewater treatment, 

describe the different types of 

recycled water streams generated 

and method(s) of reuse 

N/A  

Facility ownership ☒ Public (specify type): POTW 

☐ Private  

Site elevation (feet above sea level)  2,420 ft amsl to 2,465 ft amsl 

USGS Quadrangle Area of analysis is mostly located within the Nampa and 

Caldwell quadrangles. Also includes portions of the Lake 

Lowell and Notus quadrangles. 

Legal location (township, range, 

section)  

Nampa WWTP: Nampa Quadrangle: Section 16, T3N R2W 

Proposed discharge locations to Phyllis Canal:  

1A: Section 22, T3N, R2W  

1B: Section 22, T3N, R2W 

2A: Section 21, T3N, R2W 

2B: Section 21, T3N, R2W 

3: Section 21, T3N, R2W 

County Canyon 

Representative soil profile for 

method of reuse 

 

Soils in the area of analysis consist primarily of silt loams 

including Power, Greenleaf-Owyhee, Purdam, Bram series, 

and Baldock loam. An overview of these soils is included in 

Section 6.3 of the Preliminary Technical Report.  
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Seasonal high ground water, if 

available 

Depth to seasonal high ground water: 5 to 35 ft below ground 

surface (bgs) 

Season encountered: Summer 

An overview of groundwater is included in Section 6.6 of the 

Preliminary Technical Report 

Depth, thickness, and flow direction 

of aquifer(s) located at or near the 

reuse facility  

Shallow aquifer may extend to 250 ft bgs across the area of 

analysis.  

Deep aquifer may be confined or unconfined below 250 ft bgs. 

Both aquifers flow to the west or northwest. 

More information on the aquifer system is included in Section 

6.6 of the Preliminary Technical Report. 

Beneficial uses of ground water 

(Check all that apply) 
☒ Agriculture ☒ Industrial ☒ Domestic ☐ Aquaculture  

☐ Other (identify):  

Nearby surface water(s) and 

distance(s) to nearest reuse area 

Indian Creek 

Distance to nearest reuse area: Area of analysis includes two 

drains that return to Indian Creek. See discussion of surface 

water in Section 6.5 of the Preliminary Technical Report and 

the conceptual diagram of surface waters and irrigation 

conveyances in Figure 8. 

Beneficial uses of surface water 

(Check all that apply) 

☐ Agriculture  ☐ Industrial  ☐ Domestic  ☐ Aquaculture 

☐ Aquatic life  ☐Salmonid spawning  ☐ Primary Recreation  

☐ Secondary Recreation 

☒ Other (identify): Agricultural and Municipal Irrigation 

Supply 
 

Note: Beneficial uses of surface water are listed in the Water Quality Rules, 

58.01.16, sections 110 through 160. 

Operator Certification Requirements 

(for municipal systems only)  

Operators at the Nampa WWTP are licensed in accordance 

with IDAPA 24.05.01. Andy Zimmerman and Shannon 

Johnson, are certified level IV operators. 

Engineer/consultant that prepared 

application documents: 

Firm 

Person(s) 

Address 

Phone/fax/email 

Brown and Caldwell 

Andy Weigel, P.G. 

950 W Bannock 

Suite 350 

Boise, ID 83702 

Phone: 208-389-7730 

Fax: 208-389-7750 

Email: aweigel@brwncald.com 
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3. Plan of Operation Checklist/Preliminary Technical Report 
Checklist  

For facilities with an existing reuse permit, use these checklists as a guide to update your plan of 

operation and prepare a preliminary technical report for submittal with the permit application. A 

pre-application workshop will be held one year prior to permit expiration to discuss permit 

application requirements and answer questions regarding application content.  

For facilities applying for a new reuse permit, provide an outline of the plan of operation with the 

permit application. If reuse facilities are in the design and construction phase, submit a detailed 

plan of operation at the 50% completion point of construction. After 1 year of operating the reuse 

facility, the plan must be updated to reflect actual operating procedures. A pre-application 

workshop between the applicant and DEQ is strongly encouraged.  

Consult the DEQ Guidance or other information source listed in the right-hand column of the 

checklists for assistance in developing the plan of operation or preliminary technical report. If 

additional clarification is needed, contact your DEQ regional office. 

The preliminary technical report is the core of the application. This report shall describe how the 

facility will comply with the “Recycled Water Rules” (IDAPA 58.01.17) and conform to DEQ 

guidance (Guidance for Reclamation and Reuse of Municipal and Industrial Wastewater). The 

application should include those checklist items as applicable and necessary to characterize 

the wastewater treatment and reuse systems. 

Plan of Operation and Preliminary Technical Report Checklists 

Plan Section and Requirements 
Plan of 

Operation 

Prelim. 

Technical 

Report 

DEQ Guidance 

Section No. or 

other source of 

information 

Section 1. Operation and Management Responsibility 

a. Attach organizational chart showing positions responsible for 

operation and maintenance of wastewater treatment and reuse 

systems. For municipal systems, include operator training and 

certification requirements, certification credentials for operators, 

and any other operator certification information. 

X X Classification and 

Licensure 

b. Describe operator and manager responsibilities. X   

c. Describe process for updating the plan of operation as 

operational and/or facility changes occur.  

X   

d. If a party other than the applicant operates and maintains any 

portion of the wastewater treatment or recycled water reuse 

system, provide a copy of the signed contract or agreement. 

The contract or agreement must contain language outlining 

how the system will be operated to meet the conditions and 

requirements of the reuse permit.  

 X  
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Plan Section and Requirements 
Plan of 

Operation 

Prelim. 

Technical 

Report 

DEQ Guidance 

Section No. or 

other source of 

information 

Section 2. Permits and Other Regulatory Requirements 

a. Attach copies of the reuse permit, National Pollutant Discharge 

Elimination System (NPDES) permit, planning and zoning 

conditional use permits, and all other applicable permits, 

licenses, and approvals.  

X X NPDES Permits 

in Idaho 

b. List applicable ordinances, rules, statutes, and standards. X   

Section 3. Land Application Site 

a. A topographic map identifying and showing the location and 

extent of wastewater inlets, outlets, and storage structures and 

facilities, land application area, wells, springs, wetlands, surface 

waters, FEMA floodplains, service roads, natural or man-made 

features necessary for treatment, buildings and structures, and 

process chemical and residue storage facilities. See 

58.01.17.300.03.e 

X X Recycled Water 

Rules 

b. A topographic map extending ¼ mile beyond the outer limits of 

the facility site identifying and showing the location and extent 

of wells, springs, wetlands, surface waters, public and private 

drinking water supply sources, applicable source water 

assessment areas, public roads, dwellings, and public gathering 

places. See 58.01.17.300.03.f 

X X Recycled Water 

Rules 

c. Description of and a regional map showing important land 

features (cities, major roads, major surface water bodies, 

county/state lines) in relation to the reuse facility.  

 X  

d. A scaled map showing hydraulic management units (HMUs) 

and associated acres, ground water monitoring wells, and 

wastewater and recycled water lagoons.  

X X  

e. A scaled map showing the recycled water and supplemental 

water (if used) irrigation system, including piping, 

appurtenances, and the type & efficiency of irrigation system 

used for each HMU. 

X X  

f.  Description of land uses adjacent to reuse facility.   X  

g. Identify ownership of the reuse sites, including documentation. 

If not owned by the applicant, include copies of leases and 

agreements for the reuse sites. For leased or rental reuse sites, 

provide a signed agreement between applicant and landowner 

that clearly states the applicant will have sufficient control of the 

site to meet reuse permit requirements.  

 X  

Section 4. General Plant Description 

a. Describe wastewater treatment design basis and/or criteria. X X  

b. Describe wastewater treatment processes and/or unit operations 

used to generate recycled water for reuse, including design 

capacities. For municipal systems, include disinfection 

processes and disinfection level. (See 58.01.17.601 for 

municipal recycled water classifications) 

X X Municipal 

Disinfection Class 
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Plan Section and Requirements 
Plan of 

Operation 

Prelim. 

Technical 

Report 

DEQ Guidance 

Section No. or 

other source of 

information 

c. Provide plot plans and process and instrumentation diagrams. 

(P&IDs) 

X X  

d. Provide hydraulic profile, including key inverts and elevations. X   

e. Characterize wastewater and recycled water streams, including 

daily, monthly, & annual flow rates, seasonal variability, 

chemistry and microbiology. Provide source of data for this 

characterization.  

X X Guidance 3.1, 3.2, 

3.3, 3.4  

f. Describe wastewater treatment and reuse system efficiencies. X   

Section 5. Description, Operation, and Control of Unit Operations and Processes 

a. Describe unit operation/process purpose and control strategy. X   

b. Describe normal operations. (e.g., flow patterns, typical process 

and reuse system flow rates, and sludge production rates) 

X   

c. Describe process monitoring and control systems. X   

d. Provide operating instructions for equipment with reference to 

manufacturer’s operation and maintenance (O&M) manuals, 

standard operating procedures (SOPs), or other applicable 

documents. 

X   

e. Discuss common operating problems and solutions. 

(troubleshooting guide) 

X   

f. List laboratory tests for process control. X   

g. List laboratory tests for compliance determination. X   

h. Describe start-up procedures. X   

i. Provide emergency operating plans and procedures. X   

Section 6. Wastewater and Recycled Water Treatment and Storage Lagoons 

a. Describe all treatment and storage ponds and lagoons, including 

date constructed, purpose, capacity, liner material, last seepage 

rate test date and result, scheduled seepage rate tests, and 

operating parameters (e.g., minimum freeboard and minimum 

depth). 

X X Guidance 6.3 

b. Describe lagoon maintenance.  X  Guidance 6.3.4 

c. Sludge accumulation monitoring X   

Section 7. Reuse Site Features and Characteristics 

a. Describe fencing and posting (signs) used on each HMU. 

Fencing and posting guidance is shown in Tables 6.4 and 6.5 of 

the Guidance.  

X X 

 

Guidance 6.5 

b. Describe backflow prevention equipment for each irrigation 

well, domestic well and public water system that has an 

interconnection with a wastewater, recycled water system, or 

other source of contamination. 

X   
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Plan Section and Requirements 
Plan of 

Operation 

Prelim. 

Technical 

Report 

DEQ Guidance 

Section No. or 

other source of 

information 

c. Climatic characteristics – provide meteorological data of the 

site, including precipitation, high and low temperature data, 

frost-free days, and wind speed and direction. 

 X Guidance 2.1.1, 

4.1.1.1 

d. Soils 

i. Describe the soil types present at all reuse sites. Use 

Natural Resources Conservation Service (NRCS) soil 

survey information if available or site-specific 

information,  

ii. provide and interpret available soil monitoring results, 

and 

iii. for sites applying or proposing to apply during the non-

growing season, provide calculations used to determine 

acceptable non-growing season hydraulic loading rates. 

(See Guidance Section 4.4.9) 

 X Guidance 2.1.2, 

4.4.9, 7.4.3 

 

e. Topography – describe configuration of land surface: elevation, 

slope, relief, and aspect and the relationship to land application 

design. 

 X Guidance 2.1.3 

f. Surface Water 

i. Identify and describe the location of surface water(s) 

located near the wastewater treatment and reuse sites.  

ii. List applicable DEQ beneficial uses of surface water. (See 

58.01.02, sections 110 through 160)  

iii. Describe the influence of the wastewater treatment system 

and reuse site on nearby surface waters. 

 X Beneficial Uses 

of Surface Water 

g. Ground Water 

i. Describe the ground water conditions including depth to 

first water, depth to regional ground water, confined or 

unconfined (if known), ground water flow direction, and 

seasonal variations in depth or flow direction. 

ii. Describe the ground water monitoring well network, 

including location, depth, construction, completion, 

lithology, and aquifer parameters for each monitoring well 

(attach well logs). Describe the gradient position of each 

monitoring well and the purpose it serves in the network. 

Identify wells that no longer produce samples. 

iii. Provide the location of public wells, private wells, 

irrigation wells, and injection wells located within a one-

quarter mile of the reuse site(s). Include copies of well logs 

if available. 

iv. Conduct a well location acceptability analysis for the wells 

identified. (see Guidance Section 6.6.4) 

v. Provide and interpret ground water monitoring or modeling 

results. 

 X Guidance 2.1.4, 

6.6, 7.1, 7.2, 7.7.4 

REUSE PROPONENTS' SUBMISSION OF EXHIBIT J Page 21 of 259

00410



March 2019 9 

Plan Section and Requirements 
Plan of 

Operation 

Prelim. 

Technical 

Report 

DEQ Guidance 

Section No. or 

other source of 

information 

Section 8. Reuse Site Loading Rates 

a. Describe how the facility tracks recycled water and irrigation 

water hydraulic loading for each HMU. 

X X Guidance 4.1, 

7.5.2.2 

b. Provide the design and typical recycled water and irrigation 

water hydraulic loading rates by month for each HMU and the 

basis used to establish design rates. 

X X Guidance 4.1.1 

c. Describe irrigation scheduling methods and practices used. X X Guidance 

4.1.1.2 

d. Describe the source(s) of supplemental irrigation water and 

typical hydraulic loading rate by month.  

X X Guidance 

4.1.1.2.1, 

4.1.1.2.2 

e. Attach documentation of water rights for supplemental 

irrigation water (if used). Confirm water rights, in combination 

with recycled water volume are sufficient to meet crop water 

needs. 

X X  

f. Describe non-growing season application practices. X  Guidance 4.1.2 

g. If storage ponds/lagoons are used, include monthly water 

balances for the storage system, including all inputs and outputs 

to demonstrate sufficient capacity is provided for the system. 

X X  

h. Describe how the facility calculates and manages loading rates 

for relevant constituents (e.g., nitrogen, phosphorus, chemical 

oxygen demand, NVDS) for each HMU. Loading rate 

information should identify respective loadings from each 

source, such as recycled water, waste solids, and fertilizers. 

X X Guidance 4.2.1, 

4.2.2  

i. Identify the land limiting constituent for the land application 

system. 

X X Guidance 4.  

Section 9. Reuse Site Vegetation 

a. Cropped sites: describe the crop rotation plan. Include crop 

type, approximate planting and harvest dates, expected yield, 

expected crop uptake values for relevant constituents, method 

used to calculate crop uptake, anticipated commercial fertilizers 

application rates, any other anticipated source of nutrients or 

constituents of concern, irrigation water requirement (IWR) for 

each crop type and the basis used to determine IWR. 

X X Guidance 2.2 

 

b. Silvicultural (forest) site: describe dominant forest and 

understory species, respective percentage of the site occupied 

by each, and age class and successional stage of the forest. 

Describe management of forested sites. Include pest and weed 

control, harvest, thinning, new planting, and anticipated dates of 

these operations. 

X X Guidance 2.2.2 

 

c. Native vegetation site: describe dominant vegetation species 

and respective percentage of the site occupied by each. Describe 

the management of sites with native vegetation, including pest 

and weed control and other operations, if any, and anticipated 

dates of these operations. 

X X  
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Plan Section and Requirements 
Plan of 

Operation 

Prelim. 

Technical 

Report 

DEQ Guidance 

Section No. or 

other source of 

information 

Section 10. Reuse Site Management 

a. Site management history – describe past uses and management 

of reuse sites including important events and dates, agronomic 

practices, and other relevant land use practices.  

 X  

b. Compliance Activities: If applying for a permit modification or 

renewal, provide a summary of the status of each compliance 

activity in the existing permit. 

 X  

c. Site Management Plans - If the site has previously developed 

management plans listed below (or other site-specific plans), 

provide updated plans as necessary to reflect current 

operations. For new sites or if the applicable management 

plan(s) have not been developed for existing sites, prepare the 

following plans:  

X X  

i. Buffer Zone Plan – Address buffer zones for dwellings, 

areas of public access, surface waters, private and public 

water sources, and irrigation and monitoring wells. 

Compare proposed or existing buffer zone distances with 

DEQ guideline buffer distances and describe any proposed 

mitigation measures to reduce buffer zone distances. 

Include a scaled map showing buffer zones (existing or 

proposed). 

X X Guidance 6.5, 

6.6 

 

ii. Grazing management: describe planned grazing activities, 

including type and number of animals, grazing rotation, and 

time of year. 

X X Guidance 6.4 

iii. Nuisance management: describe administrative and 

engineering controls to prevent nuisance conditions, such as 

odors, overspray, vector attraction, and noise. Include 

specific design considerations, operation and maintenance 

procedures, and management practices to be employed. 

Describe procedures for handling and responding to 

complaints about facility-caused nuisances.  

X X Guidance 2.3.2 

 Air Quality 

Pollutants and 

Odors 

iv. Waste solids management: describe type and quantity of 

waste solids generated, process by which wastes are 

generated, physical and chemical characteristics, and waste 

storage systems. Describe disposal or recycling of these 

wastes, identify locations of disposal or recycling sites, and 

discuss criteria for selecting these sites. (See 58.01.16.650 

of the Wastewater Rules). Waste solids management plans 

should be submitted prior to stock-piling, disposal, or reuse 

for DEQ review and approval. 

X X Sludge and 

Biosolids 

Wastewater 

Rules 

v. Nonvolatile Dissolved Solids (NVDS) Management Plan – 

Systems with high NVDS (referred to as salts) loading 

rates may cause elevated ground water total dissolved 

solids (TDS) levels. The NVDS management plan is used 

to identify sources of salt and reduce NVDS-loading rates 

as necessary to satisfy the Ground Water Quality Rule, 

IDAPA 58.01.11. 

X X Guidance 

4.2.2.5 
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Plan Section and Requirements 
Plan of 

Operation 

Prelim. 

Technical 

Report 

DEQ Guidance 

Section No. or 

other source of 

information 

vi. Runoff management: describe administrative and 

engineering controls and best management practices used to 

prevent runoff of recycled water from the reuse site. Include 

provisions/practices to prevent run-on of storm water onto 

reuse sites. 

X X Guidance 4.1.3 

vii. Weed management. X  Guidance 6.8 

Section 11. Quality Assurance Project Plan  

Prepare and implement a quality assurance project plan (QAPP) to 

assist in planning for collection, analysis, and reporting of all 

monitoring in support of permit and explaining data anomalies when 

they occur. At a minimum, the QAPP must include the following: 

i. Number of measurements, number of samples, type of 

sample containers, preservation of samples, holding times, 

analytical methods, analytical detection, and quantitation 

limits for each target compound, type and number of 

quality assurance field samples, precision and accuracy 

requirements, sample preparation requirements, sample 

shipping methods, and laboratory data delivery 

requirements.  

ii. Maps indicating the location of each monitoring and 

sampling point. 

iii. Personnel qualification and training. 

iv. Names, addresses, and telephone numbers of the 

laboratories used by or proposed to be used by the 

permittee. 

v. Example formats and tables that will be used by the 

permittee to summarize and present all data in the annual 

report.  

The QAPP format and content should adhere to recommendations 

and references in the quality assurance and data processing sections 

of the DEQ guidance. 
 

Note: For existing facilities having a QAPP, include with the preliminary 

technical report. For new facilities, QAPP requirements will be discussed 

during the pre-application conference. 

 X Guidance 7.1.5, 

7.1.6, 7.1.7 

Section 12. Monitoring Activities 

a. Describe recycled water monitoring. X X Guidance 7.5, 

7.7.8 

b. Describe supplemental irrigation water monitoring. X X Guidance 7.5 

c. Describe ground water monitoring. X X Guidance 7.2, 

7.7.3.1, 7.7.4 

d. Describe soil monitoring. X X Guidance 7.4, 

7.7.6, 7.7.7 

e. Describe crop tissue monitoring. X X Guidance 7.6, 

7.7.9 

f. Describe any other monitoring (e.g., meteorological and vadose 

zone). 

X X Guidance 7.3, 

7.7.5 
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Plan Section and Requirements 
Plan of 

Operation 

Prelim. 

Technical 

Report 

DEQ Guidance 

Section No. or 

other source of 

information 

Section 13. Maintenance 

Provide maintenance information, including the following: 

preventative maintenance schedules; troubleshooting charts and 

guides; maintenance record system; location of manufacturer’s 

manuals; management of spare parts inventory; vendors, outside 

contractors and suppliers. 

X   

Section 14. Records and Reports 

a. Provide general overview of records kept, recordkeeping system, 

and reports generated. 

X   

b. Describe daily operating logs and provide examples. X   

c. Describe laboratory records and reports and provide examples. X   

d. Describe reporting procedures for permit violations. X   
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Executive Summary 

The City of Nampa (City) is authorized to discharge treated wastewater effluent from the Nampa 

Wastewater Treatment Plant (WWTP) to Indian Creek under U.S. Environmental Protection Agency 

National Pollutant Discharge Elimination System (NPDES) Permit No. ID0022063 (Appendix A). The 

City is seeking a recycled water reuse permit from the Idaho Department of Environmental Quality 

authorizing discharge of Class A recycled water from the Nampa WWTP as agricultural and municipal 

irrigation supply augmentation water to the Phyllis Canal. The discharge will occur annually between 

approximately May 1 and September 30. Once the water enters the canal it is considered irrigation 

water and is managed by Pioneer Irrigation District for use downstream from the discharge point. 

The design flow planned for this discharge is 31 cubic feet per second (cfs). The Phyllis Canal 

typically conveys irrigation water at a rate of approximately 200 cfs along the reach of the proposed 

recycled water discharge location.  

This preliminary technical report includes background information and a discussion of proposed 

activities and operations to support the City’s requested target effluent limits as described below: 

• Class A recycled water concentrations for constituents of concern.  

• 30 mg/L total nitrogen (recycled water use is not groundwater recharge) 

• 0.35 mg/L total phosphorus (TP) 

• No temperature limit  

This reuse project is expected to improve water quality in Indian Creek by removing Nampa WWTP 

discharges to the creek for 5 months out of the year. Compared to the Nampa WWTP NPDES permit 

conditions, the proposed recycled water reuse permit conditions would achieve a 24 percent average 

decrease in total phosphorus loading to Indian Creek and a 60 percent average decrease in total 

nitrogen loading during the proposed period of recycled water discharge to the canal. 

The City and PID have entered into an agreement for receipt and use of Class A recycled water from 

the City to the Phyllis Canal at flows up to 41 cfs. PID provides irrigation service to approximately 

34,000 acres in western Ada County and Canyon County, including the City’s pressurized irrigation 

system. Below the proposed recycled water discharge point, the Phyllis Canal distributes irrigation 

water to approximately 17,000 acres north and west, ultimately discharging to tributaries of the 

Riverside Canal in Caldwell and other irrigation facilities west to Greenleaf. 

Total nitrogen concentrations (average 1.7 mg/l) are much lower than the proposed recycled water 

effluent limit of 30 mg/l, and the mixed concentration in the canal would be about 5.5 mg/l under 

the discharge conditions of this water reuse project. This would benefit agricultural users because 

the irrigation water has historically been deficient in nitrogen. Because nitrogen fertilizer application 

is a common practice in this area, the City and PID will cooperate to educate customers in the 

service area about the increasing total nitrogen levels to avoid over application of total nitrogen that 

may exceed agronomic uptake rates of crops and landscaped areas in the portion of the PID service 

area downstream of the recycled water discharge location. 
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Introduction and Background 

The City of Nampa (City) is authorized to discharge treated wastewater effluent from the Nampa 

Wastewater Treatment Plant (WWTP) to Indian Creek under U.S. Environmental Protection Agency 

(EPA) National Pollutant Discharge Elimination System (NPDES) Permit No. ID0022063. The permit 

was issued September 20, 2016, effective November 1, 2016, through October 31, 2021. The 

permit is included at the end of the application as Appendix A. 

In early 2018, the City completed a wastewater facility plan (BC, 2018) that was accepted by the 

Idaho Department of Environmental Quality (IDEQ) in spring 2018. The facility plan describes 

irrigation supply augmentation as the preferred alternative for wastewater management between 

May 1 and September 30. This alternative was selected through public engagement and a business 

case evaluation that compared multiple identified alternatives.  

Therefore, the City is seeking a recycled water reuse permit from the IDEQ and has developed this 

application to provide information to support development and issuance of a permit. This document 

serves as the City’s preliminary technical report in anticipation of approval to convey Class A recycled 

water treated at the Nampa WWTP to be discharged as agricultural and municipal irrigation supply 

augmentation water to the Phyllis Canal annually between May 1 and September 30. The maximum 

design flow planned for this discharge is 31 cubic feet per second (cfs). The Phyllis Canal typically 

conveys irrigation water at a rate of approximately 200 cfs along the reach of the proposed recycled 

water discharge location.  

The Phyllis Canal is owned and operated by the Pioneer Irrigation District (PID). The City and PID have 

entered into an agreement for receipt and use of Class A recycled water from the City to the Phyllis 

Canal at flows up to 41 cfs. PID provides irrigation service to approximately 34,000 acres in western 

Ada County and Canyon County, including the City’s pressurized irrigation system. Below the 

proposed recycled water discharge point, the Phyllis Canal distributes irrigation water to 

approximately 17,000 acres north and west, ultimately discharging to tributaries of the Riverside 

Canal in Caldwell and other irrigation facilities west to Greenleaf. 

This Preliminary Technical Report includes a discussion of the organization of the Nampa WWTP and 

permits and regulatory documents in Sections 2 and 3, respectively. Section 4 includes several 

figures that provide reference for the recycled water discharge, the PID service area, and the broader 

area of analysis. Section 5 describes the wastewater treatment design and characterization of 

wastewater, while Section 6 discusses the applicability of treatment lagoons and storage ponds.  

Sections 7 through 10 provide background information for the area of analysis pertinent to the reuse 

permit conditions, as well as a discussion of loading rates and the management conditions in the 

area of analysis. Sections 11 and 12 provide a preliminary discussion of the monitoring of recycled 

water prior to discharge to Phyllis Canal and the quality assurance and quality control procedures the 

City will employ to maintain compliance with permit requirements. 

Table 1-1 below shows where key sections of the Recycled Water Rules are addressed in the 

Preliminary Technical Report and Plan of Operations.  
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Table 1-1. Recycled Water Rules Requirement Discussion Location in Application 

Section of Recycled 

Water Rules 
Description of Recycled Water Rule 

Preliminary 

Technical Report 

Section 

Plan of Operations 

Section 

601 Municipal Recycled Water: Classification, Treatment, Use Section 5 Section 5 

602 Municipal Recycled Water: Classification and Uses Tables Section 3 Section 3 

603 Municipal Recycled Water: Access, Exposure and Signage Section 7, Section 10 Section 8 

604 Reuse Facilities: Buffer Distances Section 10 Section 8 

605 Municipal Recycled Water: Preliminary Engineering Reports Section 5 Section 5, Section 6 

606 Reuse Facility: Plan and Specification Review Section 5 Section 5 

607 Municipal Recycled Water: Distribution Pipelines Section 4 Section 4 

608 Municipal Recycled Water: Pumping Stations Section 5, Section 7 NA 

609 Municipal Recycled Water: Lagoons Section 6 Section 7 

610 Municipal Recycled Water: Class A Recycled Water Filtration Section 5, Section 8 Section 5, Section 6 

611 Municipal Recycled Water: Reliability and Redundancy Section 6 NA 

612 Demonstration of Technical, Financial, and Managerial 

Capacity of Municipal Reuse Facility 

Section 2 Section 2 

613 Reuse Facility: Rapid Infiltration System Section 7 NA 

614 Ground Water Recharge: Class A Recycled Water Section 5, Section 7 Section 3 

615 Subsurface Distribution of Recycled Water Section 4 Section 4 
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Operation and Management 
Responsibility  

2.1 Organizational Chart 

The personnel and positions identified in the organizational chart below are responsible for operating 

and maintaining the wastewater and reuse water systems for the City of Nampa Wastewater 

Treatment Plant. 

 

In accordance with IDAPA 24.05.01 all wastewater treatment operators, collections operators, and 

laboratory analysts have a wastewater treatment operator license, ranging from level I through level 

IV. Andy Zimmerman and Shannon Johnson are certified Class IV operators. 

2.2 Applicant Operation Documentation 

The Applicant is the sole owner and operator of the City of Nampa WWTP, including all recycled water 

treatment, conveyance, and discharge equipment and operations.

Tom Points, P.E.

Public Works 

Director 

Andy Zimmerman 

Nampa WWTP 

Superintendent

Shannon Johnson, P.E. 

Nampa WWTP Asst. 

Superintendent

Joe Tague

Operations 

Supervisor

Vaughn Schueler

Maintenance 

Supervisor

Nate Runyan, P.E.

Deputy Public 

Works Director
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Permits and Other Regulatory 
Requirements  

3.1 Permits and Regulatory Documents 

Discharges from the Nampa WWTP to Indian Creek are authorized under EPA NPDES Permit No. 

ID0022063. The permit was issued September 20, 2016, effective November 1, 2016, through 

October 31, 2021. The permit is included at the end of the application as Appendix A. 

The City has also completed an agreement with PID, dated March 8, 2018, authorizing the City to 

discharge up to 41 cfs (annual average) of recycled water to the Phyllis Canal every year between 

May 1 and October 1. A copy of the fully executed agreement is included as Appendix B. 

Other than the IDEQ Wastewater Reuse Permit associated with this application, no other permitting 

is anticipated at this time to maintain the treatment and discharge of Class A Recycled Water to the 

Phyllis Canal. 

During the design phase of the reuse water pipeline from the Nampa WWTP to Phyllis Canal, permits 

and agreements required for constructing the pipeline and discharge structure will be identified and 

scheduled to be attained in a sequence amenable to design and construction timing. 
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Land Application Site  

4.1 Topographic Maps 

Figure 1 is a topographic map identifying the Nampa WWTP in relation to the Phyllis Canal. Figure 2 

provides a view of the potential routes a recycled water pipeline may take from the Nampa WWTP to 

the Phyllis Canal. Figure 3 presents the PID service area downstream from the proposed recycled 

water discharge point. The area within the red polygon includes an approximately 1/4-mile buffer of 

the area. The customers served by PID in this area include the cities of Nampa and Caldwell. Both 

cities have several pump stations and diversions installed along the Phyllis canal and associated 

drains and laterals to supply irrigation water to each city’s irrigation utility customers. Other major 

PID customers in this area include unincorporated subdivisions, private residences, and farms. 

Additional information on the major crop types in this area is included in Section 9. Downstream 

(north and west) irrigation districts including Riverside Irrigation District and the Black Canyon 

Irrigation District also rely heavily on irrigation water and return flows (both surface water and 

shallow groundwater) managed by PID. 

4.2 Regional Map and Description 

A broader regional map surrounding the PID area is included as Figure 4. Included for reference, 

Figure 5 is map developed by the Idaho Department of Water Resources that identifies the 

jurisdictions of all irrigation companies and cooperatives operating in Canyon County.  

4.3 Scaled Map (Hydraulic Management Units) 

Hydraulic management units are not applicable for this permit, considering the discharge of recycled 

water directly to the Phyllis Canal as opposed to application to a specific hydraulic management unit. 

4.4 Scaled Map (Recycled Water and Supplemental Water) 

The scaled map presented in Figure 2 identifies multiple proposed pipeline routes and associated 

discharge points. All pipeline routes begin near the Nampa WWTP outfall to Indian Creek and 

discharge at points along a 1-mile section of the Phyllis Canal. Pipeline routes will be further 

evaluated in the predesign phase of Nampa WWTP upgrades, and the selected route will be reported 

to the IDEQ.  

4.5  Description of Land Use 

As seen in Figure 2, land uses adjacent to pipeline routes and discharge points may vary slightly. The 

table below identifies the adjacent land uses for each proposed pipeline route and discharge point. It 

is important to note that regardless of the pipeline route chosen, the discharge point will be located 

on PID property. 
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Table 3-1. Land Uses Adjacent to Pipeline Route Options 

 Option 1A Option 1B Option 2A Option 2B Option 3 

Land uses adjacent 
to pipeline route 

• industrial 

• transportation  

• commercial 

• industrial 

• transportation  

• commercial 

• public 

• residential 

• industrial 

• transportation  

• commercial 

• public 

• residential 

• industrial 

• transportation  

• commercial 

• public 

• residential 

• industrial 

• transportation  

• commercial 

Land use adjacent to 
PID property at 

discharge point 

• commercial • residential • residential • public • commercial 

4.6 Identify Ownership 

The recycled water pipeline will be buried from the Nampa WWTP to the discharge point. The 

discharge to Phyllis Canal will be located on PID property, but the pipeline and associated 

infrastructure will be owned by the City. The City and PID have entered into an agreement authorizing 

the discharge of Class A recycled water to the Phyllis Canal, with the pipeline and associated 

infrastructure to be authorized under a subsequent license agreement in the future once final 

location and design are selected and completed. A copy of the existing discharge agreement is 

included as Appendix B. 
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General Plant Description  

5.1 Wastewater Treatment Design  

The Nampa WWTP receives wastewater from domestic (residential/commercial) dischargers, 

industrial dischargers, infiltration and inflow (I/I) from seasonal irrigation sources, and I/I from 

sources other than irrigation users. The current design total rated hydraulic (maximum month) 

capacity is 18 million gallons per day (mgd). The recent Nampa Wastewater Program Facility Plan 

(Facility Plan) provides flow and loading projections through 2040. The future expected influent flow 

to the Nampa WWTP is 20.1 mgd.  

In addition to future growth, the City considered applicable regulatory requirements for both NPDES 

and Recycled Water discharge. These combined factors are summarized in Table 5-1, below.  
 

Table 5-1. Nampa WWTP Recycled Water Program Design Conditions 

Parameter Summer Design Condition Winter Design Condition 1 

Maximum month flow 20.1 mgd 20.1 mgd 

Effluent TSS Monthly average: 30 mg/l 

Weekly average: 45 mg/l 

4-month average: 17.5 mg/l 

Monthly average: 30 mg/l 

Weekly average: 45 mg/l 

4-month average: 17.5 mg/l 

Effluent BOD5 Monthly average: 10 mg/l Monthly average: 30 mg/l 

Weekly average: 45 mg/l 

Effluent total phosphorus 0.35 mg/l Monthly average: 52.4 lbs/day (0.35 mg/l) 1, 2 

Effluent total nitrogen  30 mg/l 3 30 mg/l 

Effluent ammonia Monthly average: 1.31 mg/l  
(March–November) 

Daily maximum: 4.92 mg/l  

(March–November) 

Monthly average: 1.41 mg/l (December–February) 

Daily maximum: 5.31 mg/l  
(December–February) 

Other Class A Recycled Water (IDAPA 58.01.17) requirements Class A Recycled Water (IDAPA 58.01.17) requirements 

for industrial reuse stream (1–2 mgd) 

1 The values listed assume discharge to an irrigation canal during the summer season. During the winter season NPDES permit limits 

apply.  

2 Effluent TP limits are on a pounds per day basis. Concentration is provided for reference only.  

3 Effluent total nitrogen limits are estimated to be lower for summer discharge as a conservative assumption based on the requirements of 

the Recycled Water Rules (IDAPA 58.01.17, Section 607.02.d). The requirements for this discharge will be further refined through 

additional permit negotiations.  

BOD = biochemical oxygen demand. 

lbs/day = pounds per day. 

mgd = million gallons per day. 

mg/l = milligrams per liter. 

5.2 Wastewater Treatment Process 

The Nampa WWTP operates as a secondary treatment facility that uses conventional aerated 

activated sludge units for biological oxidation of the wastewater. The Nampa WWTP will be upgraded 
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to provide full-scale recycled water. The goal is to provide Class A recycled water (as defined in IDAPA 

58.01.17.601) to local industries and irrigation users for reuse. The processes that will be installed 

to achieve this include tertiary filtration, additional disinfection, an industrial pump station and 

pipeline, and an irrigation reuse pump station and pipeline. All water quality requirements for 

municipal Class A recycled water, as prescribed by IDAPA 58.01.17, are summarized for reference in 

Table 5-2.  
 

Table 5-2. Class A Recycled Water Classification and Additional Requirements  

Description Requirement  IDAPA 58.01.17 Section  

Oxidized  Yes  601.01 

Clarified  Yes  601.01 

Filtered  Yes  601.01 

Disinfected  Yes  601.01 

Total coliform  

(organisms/ 

100 milliliters)  

Median results for last x-days for 
which analysis have been 

completed 

2.2 

7-day median  
601.01.a.ii 

Maximum in any sample 23 601.01.a.ii 

Monitoring frequency Daily, or as determined  601.01.a.iii 

Disinfection requirements contact time 

Contact time of 450 mg-min L with 90 min of modal 
time 

OR 

disinfection to 5log inactivation of virus 

601.01.a.i 

Turbidity (NTU)  

24-hr - mean, not to exceed 
Granular or cloth media: 2 

Membrane filter: 0.2 1 
601.01.b.i 

Maximum in any sample 
Granular or cloth media: 5 

Membrane filter: 0.5 1 
601.01.b.i 

Monitoring frequency Continuous  601.01.b.ii 

Maximum Total nitrogen (mg/L) 

Groundwater recharge: 10 2 

Residential irrigation and other non-recharge uses: 
30 

OR 

As required based on an analysis of ground water 

impacts 

601.01.c.i 

BOD5 (mg/L) 

Monthly arithmetic mean, not to 
exceed  

Ground water recharge: 5 2 

Residential irrigation and other non-recharge uses: 

10 

601.01.c.iii 

Monitoring frequency Weekly composite  601.01.c.iii 

pH  
Any sample  Between 6.0 and 9.0  601.01.c.ii 

Monitoring frequency Daily grab or continuous monitoring 601.01.c.ii 

1 Membrane filtration identified as tertiary treatment technology per the Facility Plan; should unit process assumptions change during 

preliminary design; water quality requirement assumptions should be revisited.  

2 Per IDAPA 58.01.17 Section 607.02.d, “Class A recycled water may be mixed with other irrigation water in an unlined pond if the Class A 

recycled water is permitted for ground water recharge.” Since the project assumes no additional lining of PID canals will occur, 

groundwater quality assumptions will be assumed.  
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The necessary unit processes and the associated design capacity of the systems required to provide 

Class A recycled water at the Nampa WWTP are summarized in Table 5-3. These design criteria will 

be further defined through preliminary and final design stages of the project. 
 

Table 5-3. Recycled Water Program Unit Processes Required & Preliminary Design Criteria 

Unit Process Unit Process Assumptions 

Aeration basin modifications 

• Aeration Basin #4 construction 

• Sized identical to existing aeration basins: 134 ft x 160 ft x 21 ft 

• 3,304,000-gallon capacity 

Blower building 

• Six 700-hp blowers (five duty, one standby), 9,750 cfm sizing 

• 12,000-ft2 building 

• 500-kW generator 

RAS piping and WAS pumping 

• Two WAS pumps (10 hp each) 

• WAS pump TDH: 50 ft 

• 60 LF of 18-inch RAS piping and fittings  

• 275 LF 30-inch piping 

Mixed liquor return pumps 

• Four pumps, 17,000 gpm (24 mgd) each 

• 10 feet TDH 

• 125 hp mixed flow pumps, one per treatment train 

Final Clarifier No. 4 • Circular clarifier, 120-ft diameter with mechanism 

Solids facility expansion 

• 1,650-ft2 building expansion 

• Two rotary drum thickeners, 440 gpm capacity each 

• One centrifuge, 200 gpm capacity 

Struvite reactor 

• 3,888-ft2 building 

• Struvite reactor equipment and piping 

• 1,185 LF of 10-inch piping 

Filter lift pump station 

• Building enclosure 

• Three vertical turbine pumps 

• 20-inch vertical turbine solids handling 

• Flow: 9,450 gpm 

• TDH: 30 feet 

• Power: 100 hp 

• 500-kW generator 

• 530 LF of 42-inch piping 

Sand or Membrane filtration 1 

Sand Filtration 

• 1,900- ft2 building 

• 9 filter cells, 108 modules, 40-inch filter bed 

• Three rotary screw compressors (two duty, one standby) 

• Coagulant feed system 

Membrane Filtration 

• 12,000-ft2 building (200 ft x 60 ft x 36 ft) 

• 105-ft long, 40-ft wide, 16-ft deep membrane tanks  

• 36 membrane cassettes and 2,808 modules installed 

• Six permeate pumps 

• Two positive displacement blowers (one duty, one standby) 
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Table 5-3. Recycled Water Program Unit Processes Required & Preliminary Design Criteria 

Unit Process Unit Process Assumptions 

Ultraviolet disinfection: Class A  

• 5,460-ft2 building 

• Four channels, Nine banks per channel 

• Disinfection dose: 100 mJ/cm 2 

Effluent force main for irrigation reuse • 6,000 LF of 42-inch high density polyethylene pipe 

Effluent pump station for irrigation reuse • Three vertical turbine pumps 

• References Project Group A Primary Effluent Pump Station 

• 20-inch vertical turbine solids handling 

• Flow: 9,450 gpm 

• TDH: 30 feet 

• Power: 100 hp 

• Building enclosure: 14 ft x 54 ft 

Effluent pump station & force main for industry • Two submersible pumps, duplex-type arrangement  

• TDH: 40–80 ft 

• 10,000 LF of 12-inch polyvinyl chloride force main 

• 840 LF of 42-inch piping industrial flow (1–2 mgd) disinfected to Class-A 
standards using in-pipe ultraviolet treatment 

• Disinfection dose: 100 mJ/cm 2 

Digester #5 • One mixing pump, 125 hp motor 

• Flare relocation 

Primary thickening • Thickening feed pumps, two duty/one standby, 30 hp motors 

• Rotary drum thickeners, two duty/one standby 

• Thickened primary sludge pumps, two duty/one standby, 15 hp motors 

• Polymer makeup and feed systems 

• Centrate pumps: two duty/one standby, 20 hp motors 

1 Title 22 approved technology per IDAPA 58.01.17 Section 610.01. Filtration technology is still being evaluated as part of the project pre-

design phase.  

Any potable water used as seal water for recycled water pump seals shall be protected from backflow with an approved backflow 

prevention device or air gap per IDAPA 58.01.17 Section 608.02a. 

cfm = cubic feet per minute. 

ft = feet. 

ft2 = square feet. 

gpm = gallons per minute. 

hp = horsepower. 

kW = kilowatt. 

LF = linear feet. 

mJ/cm2 = millijoule per square centimeter. 

RAS = return activated sludge. 

TDH = total design head. 

WAS = waste activated sludge. 

 

Process flow diagrams for the liquid and the solid streams are provided in Figures 6 and 7, 

respectively.  
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5.3 Characterize Wastewater and Recycled Water Streams  

The Nampa WWTP receives and treats wastewater flow and loadings from four sources: domestic 

(residential/commercial) dischargers, industrial dischargers, I/I from seasonal irrigation, and I/I from 

sources other than seasonal irrigation influences. The wastewater collected from the service area 

contains both organic and inorganic loadings. 

Domestic flow is independent of seasonal and climate conditions and tends to follow a diurnal flow 

pattern that reflects timing of water usage in the community. Industrial discharges come from a 

range of industries in the service area, including food processing plants, sanitation, and technology 

services. Industrial discharges are less consistent than domestic discharges and tend to be higher 

strength in terms of biochemical oxygen demand (BOD), total suspended solids (TSS), total Kjeldahl 

nitrogen (TKN), and total phosphorus and other loadings. I/I resulting from seasonal irrigation 

increases throughout the summer and peaks in the early fall. The non-seasonal irrigation I/I is driven 

by precipitation and groundwater variations (these are independent of irrigation influences).  

The City’s wastewater flow varies seasonally. Flow volumes are highest from June to January 

because of irrigation season and industrial food processors’ peak discharge during the late fall and 

winter. The annual average flow to the Nampa WWTP has gradually decreased over recent years, 

caused by a reduction in local industry and subsequent industrial discharges to the municipal 

sewage system. The load has also decreased over the past 2 years due to the reduction in industrial 

discharges. The average monthly flow has not decreased at the same rate as the influent load, most 

likely because the industrial flows have not decreased at the same rate as loads and there has been 

growth in domestic discharge, which constitutes flow with lower concentrations of BOD and TSS, 

yielding less load for the same flow.  

A wastewater characterization study was performed as part of the Facility Plan development. The 

results of the study were documented in TM T-49 Nampa WWTP Capacity Assessment. For more 

information on wastewater characteristics, refer to Appendix C of the Facility Plan. 

The Facility Plan included developing TM T-46 Flow and Loads, which evaluated current conditions 

and developed future projections based on population growth. The current condition was based on 

available Nampa WWTP data from 2012 through 2015. Table 5-4 is the resulting current flow and 

load condition for the Nampa WWTP.  
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Table 5-4. Nampa Wastewater Current Flows and Loads 

 

Flow (mgd) BOD (lbs/day) TSS (lbs/day) TKN (lbs/day) TP (lbs/day) 

Annual 

Average 

Maximum 

Month 

Peak 

Day 

Annual 

Average 

Maximum 

Month 

Peak 

Day 

Annual 

Average 

Maximum 

Month 

Peak 

Day 

Annual 

Average 

Maximum 

Month 

Peak 

Day 

Annual 

Average 

Maximum 

Month 

Peak 

Day 

Domestic 7.67 7.67 7.67 16,132 19,578 40,564 17,807 19,898 37,414 2,524 2,880 4,175 373 414 700 

Industrial 1, 2 2.82 2.82 4.23 20,389 20,389 30,583 10,632 10,632 15,948 1,988 1,988 2,983 345 345 517 

Irrigation-
related I/I  3 

0.95 2.28 2.38 – – – – – – – – – – – – 

Non-
irrigation I/I 

0.14 0.34 2.30 
– – – – – – – – – – – – 

Total 
Influent 4 

11.6 13.1 16.6 36,521 39,967 71,147 28,439 30,530 53,362 4,512 4,868 7,158 718 759 1,217 

TP = total phosphorus. 

1 For industrial customers, the Average Annual flow capacity represents the allowable daily discharge. Values are rounded to the nearest hundredth mgd and whole value lbs/day for flow and 

load, respectively. 

2 Peak Day = 1.5 * monthly average for industrial flows and loads. 

3 Seasonal irrigation is calculated to increase during irrigation season (April–September) by approximately 1.9 mgd. This period represents approximately half the year; therefore, the monthly 

average is 1.9 divided by 2 = 0.95 mgd. Estimates were developed based on Nampa WWTP influent data from 2008 through 2015. Seasonal irrigation average, maximum month, and peak 

day flows are assumed to not change over time. 

4 Total flows = total industrial permitted flow + total domestic flow + seasonal irrigation + other I/I; Total loads = total industrial permitted load + total domestic load; values are rounded to the 

nearest tenth mgd for flow and nearest lbs/day for loads. 
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The Facility Plan evaluated future flow and loading conditions through 2040, which will inform the 

design of the Preferred Alternative. During the summer season, the full 20.1 mgd maximum month 

flow would be treated to Class A recycled water quality and then discharged to an irrigation canal. 

The City plans to produce 1–2 mgd of treated Class A water for industrial reuse that would be 

available year-round. During the winter, the City would operate under its existing NPDES permit and 

discharge the treated effluent to Indian Creek. Table 5-5 summarizes these future flow and loading 

conditions. 
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Table 5-5. Nampa Wastewater 2040 Flow and Loading Projections 

 

Flow (mgd) BOD (lbs/day) TSS (lbs/day) TKN (lbs/day) TP (lbs/day) 

Annual 

Average 

Maximum 

Month 

Peak 

Day  

Annual 

Average 

Maximum 

Month 

Peak  

Day 

Annual 

Average 

Maximum 

Month 

Peak  

Day 

Annual 

Average 

Maximum 

Month 

Peak 

Day 

Annual 

Average 

Maximum 

Month 

Peak 

Day 

Domestic 13.69 13.69 13.69 30,652 38,136 83,029 35,330 41,892 90,700 4,693 5,483 9,079 708 848 1,347 

Industrial 1,2 3.8 3.8 5.7 32,907 32,907 49,360 23,150 23,150 34,725 2,906 2,906 4,360 762 762 1,143 

Irrigation-
related I/I  3 

0.95 2.28 2.38 – – – – – – – – – – – – 

Non-
irrigation I/I 

0.14 0.34 2.30 – – – – – – – 
– – – – – 

Total 
influent flow 
and loads 4 

18.6 20.1 24.1 63,560 71,040 132,390 58,480 65,040 125,430 7,600 8,390 13,440 1,470 1,610 2,490 

1 Peak Day = 1.5 * monthly average for industrial flows and loads. 

2 For industrial customers, the Average Annual flow capacity represents the allowable daily discharge. Values are rounded to the nearest hundredth mgd and whole value lbs/day for flow and 

load, respectively. 

3 Seasonal irrigation is calculated to increase during irrigation season (April–September) by approximately 1.9 mgd. This period represents approximately half the year; therefore, the monthly 

average is 1.9 divided by 2 = 0.95 mgd. Estimates were developed based on Nampa WWTP influent data from 2008 through 2015. Seasonal irrigation average, maximum month, and peak 

day flows are assumed to not change over time. 

4 Total flows = total industrial permitted flow + total domestic flow (2040) + seasonal irrigation + other I/I; total loads = total industrial permitted load + total domestic load (2040); values are 

rounded to the nearest tenth mgd for flow and 10 lbs/day for loads. 
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Wastewater and Recycled Water 
Treatment and Storage Lagoons 

6.1 Treatment and Storage Ponds 

Per the Guidance Manual, storage ponds are typically required for the following applications: 

• precipitation causes excessive hydraulic loading 

• cultivating practices prevent wastewater application 

• winter weather precludes operation or a reduction in the rate of application 

• flow variations in quality require equalization 

• when an emergency backup for the treatment system is required 

Treatment ponds and storage lagoons are not included as part of this project because the Nampa 

WWTP will maintain its permitted Indian Creek outfall for winter discharges and as an alternative 

backup system during the irrigation season, as required for additional reliability and redundancy 

requirements for Class A recycled water by IDAPA 58.01.17 Section 609 Municipal Recycled Water: 

Lagoons Class A requirements do not apply. 
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Reuse Site Features and 
Characteristics 

7.1 Fencing and Posting 

Buffer zones and fencing are not required for Class A recycled wastewater per IDAPA 58.0117 

Section 602.02, Table 3. However, the discharge location and security for instrumentation will 

provide a buffer zone and a physical barrier to the discharge point. The discharge pipe will be located 

on PID property (which prohibits access to canal roads by unauthorized personnel). Security fencing 

or other measures will be installed at the discharge location, similar to City irrigation pump stations 

located along the Phyllis Canal. In the secured fenced area, signs that read “Caution: Recycled 

Water—Do Not Drink” or equivalent signage in both Spanish and English will be posted on the fence 

on all sides.  

Warning labels will be installed on designated facilities and equipment within the secured fenced 

area. The labels will read, “Caution: Recycled Water—Do Not Drink” or equivalent signage, in both 

Spanish and English. 

All piping, valves, and other appurtenances for the pipeline from the Nampa WWTP to the discharge 

point to Phyllis Canal, both buried and exposed, will be purple in color (Pantone 512, 522, or 

equivalent). If fading or discoloration of buried purple pipe is experienced during construction, then 

identification tape or locating wire will be installed that reads “Caution: Recycled Water—Do Not 

Drink” in either white or black font on purple tape, in both Spanish and English. The overall width of 

the tape will be at least 3 inches. Identification tape will be installed 18 inches above the 

transmission pipe longitudinally, will be centered over the pipe, and shall run continuously along the 

length of the pipe.  

Public outreach will also be part of educational programming pursued in conjunction with added 

signage and fencing. The addition of nutrients to the Phyllis Canal is anticipated to be a benefit for 

the irrigated crops and lawns in the PID service area. Because fertilizer application is a common 

practice in this area, the City and PID will cooperate to educate customers in the service area about 

the increase in nutrient levels in irrigation water to avoid over application of fertilizers. 

More broadly, the City will meet with water user groups, environmental advocacy groups, and others 

to facilitate a dialogue concerning the City’s use of recycled water and address concerns as they are 

brought to the City. The City also hopes to maintain close communication and collaboration with the 

IDEQ throughout the application review and permit development process. 

7.2 Climatic Characteristics  

According to Koppen-Geiger climate zones, Nampa, Idaho, and surrounding areas exhibit a BSk 

climate, or a “cold semi-arid environment,” marked by hot dry summers and moderate winters. The 

area receives most precipitation in the cold season while the warm season is mostly dry. Total 

annual rainfall averages around 10.94 inches, and the bulk of the annual precipitation is received 

between November and May. The winter months are characterized by uniform widespread 

precipitation while the warm season months have more irregular convective showers and 
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thunderstorms. Temperatures represent a high desert regime, with an average annual temperature 

of 51.6 degrees Fahrenheit. The spring last freeze date is typically around May 3 in Nampa, while the 

fall first freeze is around October 12. These dates result in a total of 163 frost-free days on average. 

(National Oceanic and Atmospheric Administration [NOAA], 2018). 

The Site is not located in a particularly windy area, but there are times when strong gusts of wind 

occur. The most significant control on wind direction in the Treasure Valley and the city of Nampa is 

exerted by the northwest to southeast orientation of the surrounding mountain ranges. Because the 

valley slopes from southeast to northwest, a southeast drainage wind often occurs during the night 

and early morning hours. During the afternoon, the east end of the valley typically heats up faster 

than the west end creating surface low pressure, which in turn creates a northwest wind. Monthly 

average wind speeds range from 5.9 to 8.5 miles per hour, with occasional strong wind gusts (NOAA, 

2018).  

The weather parameters that most affect crop evapotranspiration are radiation, air temperature, 

humidity, and wind speed (FAO, 1998). The evapotranspiration rates of crops directly correlate with 

their water requirement. An additional discussion of crop types and evapotranspiration rates is 

included in Section 9. 

Monthly and annual average climate data is included below in Table 7-1. 
 

Table 7-1. Monthly and Annual Climate 

 Maximum 

Temp 1 (F) 

Minimum  

Temp 1 (F) 

Average  

Temp 1 (F) 

Precipitation 1 

(in) 

Wind Speed 2 

(mph) 

January 38.7 22.6 30.6 1.21 5.9 

February 45.5 25.7 35.6 0.96 7.4 

March 56.6 31.7 44.1 1.26 8.0 

April 64.6 36.5 50.5 1.08 8.5 

May 73.3 44.1 58.7 1.29 7.8 

June 82.5 51.4 67.0 0.68 7.6 

July 91.9 57.0 74.5 0.26 7.0 

August 90.7 55.1 72.9 0.23 6.6 

September 79.9 45.9 62.9 0.48 6.4 

October 66.4 36.5 51.4 0.75 6.6 

November 50.0 28.7 39.4 1.27 7.4 

December 39.2 21.8 30.5 1.47 6.9 

Annual Average 65.0 38.1 51.6 10.94 7.18 

1 Temperature and precipitation data from National Climatic Data Center—NOAA. 

2 Wind speed from Nampa Municipal Airport 2010–present 

7.3 Soils 

The area of analysis used for soils is the PID service area located downstream from the proposed 

recycled water discharge point. This area is approximated by the red polygon in Figure 3 and is 

located primarily on sediments of the Bonneville Flood slack waters that inundated the Snake River 

Valley and lower Boise Valley. The flood deposits overlay terrace gravels of the ancestral Boise River. 

In addition, basalt flows erupted onto the Snake River Plain during the Pleistocene and inundated 

ancestral valleys and plains. The basalt flows underlay sediments in the eastern portion of the area 

of analysis. The following geologic units as described by the Geologic Map of the Boise Valley and 

Adjoining Area, Western Snake River Plain, Idaho (Othberg et al., 1992) are found within the area: 
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• Basalt Flows of Indian Creek Buried by Loess and Stream Sediments: tan massive silt, stratified 

clay, silt, and sand with basalt approximately 20–50 ft below the surface. Pedogenic clay 10–20 

percent.  

• Sandy Silt of Bonneville Flood Slack Water: thin bedded tan silt, silty sand, and fine sand (10–20 

ft thick) buries this loess, duripan, and sandy pebble gravel of Wilder Terrace (10–25 ft thick) 

and Whitney Terrace. 

• Sandy Alluvium of Side-Stream Valleys and Gulches: medium to coarse sand interbedded with 

silty fine sand and silt. Sediment is derived mostly from weathered granite and reworked Tertiary 

sediments. Minor pedogenic clay and calcium carbonate are present. Thickness is variable. 

• Clay of Bonneville Flood Slack Water: light tan silty clay 3–7 ft thick that buries gravel of the 

Boise Terrace. 

• Alluvium of the Boise and Snake River: sandy cobble gravel to sandy pebble gravel that is 20–46 

ft thick. 

Soils in the area of analysis consist primarily of silt loams including Power, Greenleaf-Owyhee, 

Purdam, Bram series, and Baldock loam. The soils are described in the Soil Survey of Canyon Area 

(U.S. Department of Agriculture, 1972). These soils formed from mixed alluvium, lacustrine deposits, 

or loess. The soils are well drained for the most part except where depth to water is shallow and the 

soils are saturated. Soil depths within the area of analysis range from 60 to 65 inches. 

Infiltration rates are moderately high (0.2–0.6 inch per hour [in/hr]) for soils in the area of analysis 

with the exception of Purdam, which commonly has a cemented layer at 20–40 inches below ground 

surface (bgs) that limits infiltration rates to very low to moderately low (0–0.06 in/hr). The soils range 

from non-saline to very saline. 

7.4 Topography 

The area of analysis is located on the western Snake River Plain geographical feature, a northwest-

trending basin bounded by normal faults. The Lower Snake River Valley slopes downward from 

southeast to northwest with elevation decreasing from Mountain Home, Idaho (3,146 ft above mean 

sea level [amsl]), to Ontario, Oregon (2,150 ft amsl).  

The irrigation conveyances within the area of analysis distribute and drain water almost exclusively to 

the north and west (Figure 4) through a network of canals, laterals, and drains. Land application of 

effluent will be completely within PID. The canal section near the proposed discharge location has an 

elevation of approximately 2,465 ft amsl. The Phyllis Canal terminus is located southeast of 

Greenleaf, Idaho, at an elevation of 2,420 ft amsl.  

A topographic map can be found on Figure 3.  

7.5 Surface Water  

The Nampa WWTP currently discharges effluent to Indian Creek, which flows northwest from the 

Nampa WWTP toward the Lower Boise River. The Nampa WWTP is situated within PID service area, 

approximately 1 mile from the Phyllis Canal. Recycled water is proposed to be discharged to the 

Phyllis Canal at one of the locations shown on Figure 2. PID provides irrigation water to around 

22,000 acres of both agricultural and developed land downstream of the City’s proposed recycled 

water addition point. 
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7.5.1 Nearby Surface Waters 

7.5.1.1 Lower Boise River 

The lower Boise River is a 64-mile-long stretch of river starting at Lucky Peak Dam and flowing 

northwest through Ada and Canyon Counties to its confluence with the Snake River near Parma, 

Idaho. The lower Boise River basin drains 1,290 square miles of rangeland, agricultural fields, 

forests, and growing urban areas, and provides freshwater for a variety of uses including recreation, 

municipal supply, environmental flows, hydropower, and the primary use of agricultural irrigation. The 

irrigation conveyance system in the lower Boise River basin is complex; a network of canals and 

laterals divert water from the lower Boise River for agricultural and municipal irrigation. Local 

organizations responsible for water allocation and distribution include irrigation districts, canal 

companies, ditch companies, and individual irrigators. 

The Lower Boise River Subbasin, Hydrologic Unit Code 17050114, comprises 17 water body units. 

The Boise River section from Indian Creek’s confluence to the river’s mouth (SW-1) has two 

beneficial uses as listed by Rules of the Department of Environmental Quality, IDAPA 58.01.02, 

“Water Quality Standards”: cold water aquatic life (COLD) and primary contact recreation (PCR). 

COLD is designated by water quality appropriate for the protection and maintenance of a viable 

aquatic life community for cold water species. PCR refers to water quality appropriate for prolonged 

and intimate contact by humans or for recreational activities when the ingestion of small quantities 

of water is likely to occur (IDAPA 58.01.02 Section 100). 

Certain stretches of the Lower Boise River are impaired by pollutants. The IDEQ’s 2014 Integrated 

Report (IDEQ, 2017) reports impairments to the lower Boise River from Indian Creek to the river’s 

mouth (ID17050114SW001_06). These impairments include sedimentation/siltation, fecal coliform, 

and total phosphorus.  

7.5.1.2 Indian Creek 

Indian Creek is a tributary of the Boise River, beginning southeast of the Treasure Valley and flowing 

northwest through Ada and Canyon counties. Indian Creek’s confluence with the New York Canal 

near Kuna, Idaho, serves as artificial headwaters for the waterway. Indian Creek splays from the New 

York Canal and flows northwest through Nampa and Caldwell, intersecting the Riverside Canal at the 

western limits of Caldwell. During non-irrigation season (~November–March), Indian Creek’s flow is 

naturally discharged into the Boise River. During irrigation season (~April–October), most of Indian 

Creek’s flow is diverted to Riverside Canal, leaving minimal flow to discharge directly to the Boise 

River. Riverside Canal is a diversion of the Boise River that conveys water to irrigated lands west and 

north of Caldwell, Idaho.  

Indian Creek from Sugar Avenue to its mouth (SW-2) has two designated beneficial use designations: 

COLD and secondary contact recreation, which refers to water quality appropriate for recreational 

uses on or about the water and which are not included in the primary contact category (IDAPA 

58.01.02 Section 100). The outfall from the Nampa WWTP is located along this reach of Indian 

Creek. 

The IDEQ’s 2014 Integrated Report (IDEQ, 2017) also reports impairments of Indian Creek from 

Sugar Avenue to the Boise River (ID17050114SW002_04). These impairments include 

sedimentation/siltation and Escherichia coli.  

7.5.1.3 Major Irrigation Conveyances extending beyond the Area of Analysis  

The following are major canals in the area that have some interaction with the waterways and/or 

irrigation conveyances within the area of analysis. Further discussion of interactions is included in 

Section 7.5.1.4. Information about major irrigation conveyances extending beyond the area of 
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analysis is the result of interviews with PID staff that took place between May 2018 and February 

2019 (PID, 2019). 

Notus Canal  

The Notus Canal is owned and operated by Black Canyon Irrigation District. The first unit of the canal 

begins at the Wilson (Caldwell Canal) Feeder (described in Section 7.5.1.4) and is made up of 

diverted flow from Wilson drain. From the feeder, Notus Canal, flows northeast and crosses 

underneath Indian Creek. It then follows Indian Creek for the distance of about 2 miles before it 

heads north, under the Boise River. In this stretch it makes deliveries to 184 acres of land inside the 

PID service area before beginning deliveries to Golden Gate Irrigation District customers on the north 

side of Caldwell. After the Notus Canal emerges on the north side of the Boise River, deliveries are 

made to Black Canyon Irrigation District Customers in the agricultural area north and east of Notus, 

Idaho, between U.S. Highway 26 and Interstate 84.  

Caldwell Highline Canal 

The Caldwell Highline Canal is another Canal owned and operated by PID. The Caldwell Highline 

Canal originates as a diversion off the Boise River approximately 2.5 miles downstream from where 

State Highway 16 crosses the Boise River, flowing to the west/southwest. The Caldwell Highline 

Canal provides irrigation water for area to the north and east of Caldwell, Idaho, and north of Nampa. 

The canal eventually crosses over Indian Creek and terminates near the point at which Elijah Drain 

joins Wilson Drain. 

Riverside Canal 

The Riverside Canal is owned and operated by the Riverside Irrigation District. Riverside Canal begins 

as a diversion off the Boise River just north of Caldwell, approximately 2 miles upstream from the 

mouth of Indian Creek. The Riverside Canal intercepts Indian Creek for a quarter mile stretch as it 

flows through Caldwell and heads west toward Greenleaf, Idaho. The West End drain (described 

further in Section 7.5.1.4) flows into the Riverside Canal near canal mile 8. Below this point, the 

Riverside canal winds through western Canyon County approximately 22 miles before its tailwaters 

reach the Snake River. In this stretch, the Riverside Canal delivers water via laterals and diversions 

and receives water from drains and return flows from fields.  

7.5.1.4 Phyllis Canal, Laterals, Drains, and Conveyances inside the Area of Analysis 

Information about the Phyllis Canal, laterals, drains, and other conveyances inside the area of 

analysis is the result of PID and City staff interviews, discussions, and site visits conducted to 

document actual conditions at critical locations within the PID service area. Site visits were 

conducted during the 2018 irrigation season. Multiple interviews and discussions with PID and City 

staff took place between May 2018 and February 2019 (PID, 2019). The Phyllis Canal is a man-

made canal diverting from the Boise River near Eagle Island and extending west through Canyon 

County to near Greenleaf, Idaho. In the area of the proposed recycled water discharge points (shown 

on Figure 1), flow is maintained at around 200 cfs throughout the irrigation season (typically mid-

April through mid-October). This flow is distributed through the PID service area via a system of 

laterals, ditches, drains, and pumps to provide water to agricultural and residential land and 

customers served by the Nampa and Caldwell irrigation utilities. The Phyllis Canal marks the 

southern and western borders of the PID service area. All the laterals in this area are on the north 

side of the Canal, and flow direction in the majority of laterals and drains is to the north and the 

west. A limited number of deliveries to individual customers are made off the south side of the canal. 

Downstream of where the Phyllis Canal crosses over Indian Creek, the Canal receives inputs from 

drains and tailwaters of conveyances operated by the Nampa Meridian Irrigation District and the 
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Wilder Irrigation District. These inputs typically total between 65 and 75 cfs and are discussed in 

more detail in the text below. Receiving tailwater flow results in a substitution of water flowing 

through the Phyllis Canal such that the volume of water present at proposed recycled water 

discharge points is replaced by the time the Phyllis Canal reaches Pipe Gulch Drain. At its terminus, 

between 2 and 4 cfs flow down a chute into Pipe Gulch Drain which flows (mostly) north into the 

West End Drain. The West End Drain ultimately discharges into the Riverside Canal.  

The irrigation conveyances within PID’s jurisdiction are designed to distribute irrigation water to 

customers efficiently and reliably. Under typical operations, the demand for water is higher than the 

water volume available for delivery by the Phyllis Canal. The deficiency is typically made up from 

groundwater pumping and irrigation rotation. PID does have the ability to spill water to drains from 

the Phyllis Canal for flood control purposes during significant storm events, but routine canal 

operations do not spill water from the Canal. These diversion gates and interactions are shown in 

Figures 9 and 10 and Table 7-2. Figure 9 is a map of the PID service area focusing on the area of 

analysis. Figure 10 focuses on the upper half of the area of analysis to provide greater detail of 

irrigation conveyances and the proposed recycled water discharge locations. 

The text below provides a detailed accounting for water delivery points and irrigation conveyances 

from the point at which Phyllis Canal crosses Indian Creek to where the Pipe Gulch (receiving water 

at the terminus of the Phyllis Canal) enters the Riverside Canal. Notes in the text correspond to 

locations on Figures 9 and 10 for ease of reference.  

The Phyllis Canal crosses over Indian Creek [1] via a short aqueduct at a point approximately 400 

feet due east from the intersection of 7th Avenue North and 2nd Street North in Nampa. PID has the 

ability at this intersection to spill water from Phyllis Canal to Indian Creek during storm events, or PID 

can pump water from Indian Creek (pumping capacity up to 20 cfs) into the Phyllis Canal to 

supplement irrigation supply at this point in the canal. The latter use is the routine operation.   

The area of proposed recycled water discharge locations [2] is less than 1 mile downstream from the 

Indian Creek crossing, between a point just upstream of the intersection of Northside Blvd and 2nd 

Street South to just south of the intersection of Caldwell Boulevard and West Orchard Ave. The first 

water delivery below the discharge is a small pump station [3] operated by PID (1 cfs) that provides 

water to about 50 acres on the southwest side of Caldwell Boulevard. The first major delivery is to 

the 15.0 Lateral [4] at approximately 32 cfs (slightly more than the maximum recycled water design 

flow) to serve 1,600 acres of developed and agricultural land within the City. This area includes more 

irrigable land than the PID irrigation system can deliver. The shortfall is made up by pumping from 

wells (two owned and operated by PID and other private wells operated by property owners as 

needed) and irrigation rotation.  

The City has one pressurized irrigation (PI) pump station [5: Eaglecrest pump] located on the main  

branch of the 15.0 Lateral and another on the South Branch farther downstream [6: Moss Point 

pump]. A third Nampa PI pump station is situated along the Elijah Drain in close proximity to the 

South Branch pump station [7: Crestwood pump]. Another City PI pump station is situated just south 

of the intersection of West Moss Lane and Midway Road [8: Asbury Park pump]. The four Nampa-

owned PI pump stations supply irrigation water for lawn watering in the surrounding subdivisions. 

The City of Caldwell also maintains a PI pump station at the end of the North Branch of the 15.0 

Lateral [9], used to supply irrigation water for the same purposes. Each City-owned PI pump station 

in the PID service area is capable of pumping 2 to 4 cfs. Consistently meeting water demand from 

the Nampa PI pump stations in this area is a perpetual challenge for the City’s irrigation utility. 

Customers reliant on water delivered from these four pump stations often experience low water 

pressures during peak hours. 
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Under current operations, a small operational spill occurs somewhat regularly to the Moses Drain at 

the end of both the North [10] and South Branches [11] of 15.0 Lateral. The Moses Drain then 

conveys return flows to Indian Creek. The spill is a result of maintaining hydraulic head throughout 

the lateral to adequately fill water orders for customers near the end of the delivery laterals. To 

eliminate this spill, the City and PID plan to install an automated flow control system on both 

branches of 15.0 Lateral that is regulated by the City’s PI pump stations at locations 6, 7, and 8. 

Level sensors at the end of each branch will trigger the PI pump stations to turn on (or adjust 

pumping rates if already operating) to increase withdrawals from the lateral in the amounts 

necessary to maintain a no-spill (zero discharge) condition at the end of each branch of the 15.0 

Lateral. Additional controls may be placed at the headgate to 15.0 lateral to provide further 

regulation of flows, which will prevent water from spilling into Moses Drain and subsequently, Indian 

Creek. 

Approximately 1,000 feet downstream from the 15.0 Lateral are the Hatfield Lateral and the Horton 

Pump Station [12]. These typically both divert between 2 and 3 cfs to serve neighborhoods in the 

immediate vicinity. In the next 2 miles the Phyllis Canal crosses over the Elijah Drain [13] and the 

Joseph Drain [14] (which joins the Elijah approximately ½ mile downstream of this crossing). Both 

drains are piped under the Phyllis Canal. At the Elijah Drain crossing, PID has the ability to pump 

water from the Elijah Drain to the Phyllis Canal, as needed to supplement irrigation supply, at a rate 

up to 10 cfs. PID also operates a flood control gate at the Elijah Drain crossing that is used to 

regulate canal levels when runoff from exceptionally large storm events is collected upstream in the 

Phyllis Canal.  

Just over 1 mile downstream from the Joseph Drain is the Isaiah Drain [15]. The Phyllis Canal has no 

plumbing connection to either drain. Between the two drains PID delivers water to another City PI 

pump station [16: Orchard Heights pump] and Stevens Lateral [17] (about 14 cfs). The Isaiah Drain 

joins the Elijah Drain about 3 miles north of the Phyllis Canal. 

The Elijah feeder is situated along the Elijah Drain, with its gate [18] located approximately 750 ft 

north of the intersection of Midway Road and Moss Lane. The feeder diverts nearly all Elijah Drain 

flows (leaving only about 1 cfs in the drain) and delivers the water to Unit 1 of the Notus Canal [19] 

(described above). Below the feeder, Elijah Drain picks up flows from shallow groundwater and 

runoff from fields and joins the Wilson Drain about 1.25 miles downstream.  

Approximately 1 mile downstream from the Elijah Drain crossing, the Phyllis Canal crosses over the 

Wilson Drain [20]. This crossing is also used as a flood control point to regulate flows in response to 

storm events that result in large volumes of stormwater runoff entering the canal. At the Wilson 

Drain crossing, PID has the ability to pump water from the Wilson Drain to the Phyllis Canal at a rate 

up to 15 cfs, as needed to supplement irrigation supply. About 14 cfs is diverted into Stone Lateral 

[21] from the Phyllis Canal between the Elijah Drain and the Wilson Drain.  

Over the next 2 miles the Phyllis Canal delivers about 6 cfs to the McCarthy Lateral [22], then 

crosses over the Jonah Drain [23] and the Upper Embankment Drain [24]. There is no plumbing 

connection between the Phyllis Canal and the Jonah Drain. The farthest downstream Nampa PI 

pump station (Midway Park pump station) is installed just downstream of the Jonah Drain. The Upper 

Embankment Drain is used to regulate canal levels when runoff from exceptionally large storm 

events is collected upstream in the Phyllis Canal.  

Just over 1.5 miles due north of where the Phyllis Canal crosses over the Upper Embankment Drain, 

flows from the Wilson Drain, Jonah Drain, and Upper Embankment Drain are diverted into the Wilson 

(Caldwell Canal) Feeder [25]. The feeder diverts nearly all Wilson Drain flows (leaving only about 1 

cfs of flow in the drain) and delivers the water to a diversion [26] which sends a portion of the flow to 

the east, forming the Notus Canal, and the rest of the flow to the west to make the Caldwell Lowline 
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Canal. Both Canals are described above. Below this point, the Wilson drain picks up flows from 

shallow groundwater and runoff from fields before finally flowing into Indian Creek approximately 

0.25 mile southeast of the intersection of South 21st Street and South Georgia Avenue in Caldwell, 

Idaho [27]. 

Below the Wilson Drain crossing, the Phyllis Canal continues on for another 12 miles to a concrete 

chute [28] located southwest of the intersection of Top Road and Lower Pleasant Ridge Road where 

between 1 and 4 cfs runs down into Pipe Gulch Drain. Over these 12 miles, the Phyllis Canal delivers 

water to 12 laterals. The largest diversion on this stretch is to 25.1 Lateral [29] at 26 cfs. The 11 

smaller lateral diversions range from 0.8 to 7.2 cfs. A gate above the Bardsley Gulch Drain [30] 

creates a flood control point that can be used to regulate flows in response to storm events. In this 

final stretch, the Phyllis Canal also picks up about 50 cfs of water from drains and tailwaters of 

conveyances operated by the Nampa Meridian Irrigation District and the Wilder Irrigation District on 

the south side of the Phyllis Canal. The largest input is from the Deer Flat Canal [31], which 

consistently adds between 10 and 20 cfs. 

All the drains situated in the lower reach of the Phyllis Canal (the area west of Wilson Drain, south of 

the Riverside Canal, and north of the Phyllis Canal) flow into the Riverside Canal. The majority of the 

drain flows, including Pipe Gulch Drain, get there by way of the West End Drain, which joins the 

Riverside Canal a mile north of Greenleaf [32]. 

Figures 9 and 10 provide overview maps of the PID service area focusing on the area of analysis. The 

maps’ numbered sites correspond with attributes discussed above, and a quick reference table is 

included on each figure. Table 7-2 lists the diversion flows and inputs along the Phyllis Canal 

downstream from the proposed recycled water discharge location.  
 

Table 7-2. Phyllis Canal Diversions and Inputs 

Diversion Miner's Inches CFS 

Individual headgate deliveries (proposed recycled water discharge location 

to Smith Road) 1 
(299.80) (6.00) 

15.0 Lateral (1,587.87) (31.76) 

Hatfield Lateral (112.69) (2.25) 

Pumping from Elijah Drain – 10 

Wilde Lateral (65.76) (1.32) 

Stevens Lateral (692.54) (13.85) 

Stone Lateral (689.90) (13.80) 

Pumping from Wilson Drain – 15 

Individual headgate deliveries (Smith Road to tail) (3,170.21) (63.40) 

McCarthy Lateral (297.14) (5.94) 

25.1 Lateral (1,299.87) (26.00) 

Small returns from irrigated land on south side of Phyllis Canal  – 30–40 

Lonkey Lateral (91.37) (1.83) 

Mesler Lateral (358.25) (7.17) 

Douglas Lateral (151.61) (3.03) 

Cowling Lateral (40.67) (0.81) 

Torbett Lateral (160.32) (3.21) 

Hitchcock Lateral (86.79) (1.74) 
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Table 7-2. Phyllis Canal Diversions and Inputs 

Diversion Miner's Inches CFS 

Smiley Lateral (88.21) (1.76) 

Return flow from Deer Flat Canal – 10–20 

Fisher Lateral (298.01) (5.96) 

Whittig Lateral (186.00) (3.72) 

Talcott Lateral (60.50) (1.21) 

Shelp Lateral (161.50) (3.23) 

Pipe Gulch Laterals (213.20) (4.26) 

Total diversions  (10,112.21) (206.25) 

Total inputs - 65–75 

1 Includes two City PI pump stations located in the Phyllis Canal. 

7.5.2 Influence on Nearby Surface Waters 

This reuse project is expected to improve water quality in Indian Creek by removing the Nampa 

WWTP effluent discharge from an impaired reach of Indian Creek from May 1 through September 30 

annually. Projected water quality impacts to Indian Creek are identified in Table 7-3. Projected water 

quality impacts use Indian Creek water quality data from 2012 as background conditions for the 

Creek. This is the same time period dataset used by the EPA to develop effluent limits for the City’s 

wastewater NPDES permit and the Lower Boise River TMDL: 2015 Total Phosphorus Addendum. The 

full dataset is included in Appendix C. 
 

Table 7-3. Projected Indian Creek Impacts 

With WWTP Effluent Discharge (Permit Condition) 1 

  May June July August September 

Flow (cfs) 85.9 69.1 68.9  71.4  97.2 

TP load (lbs/day)  76 60 64 73 81 

TN load (lbs/day)   2,450  2,783  2,550  2,794  2,929 

Without WWTP Effluent Discharge (Made possible by Reuse Permit) 2 

Flow (cfs) 54.9 38.1 37.9 40.4 66.2 

TP load (lbs/day)  59 43  47  57 64 

TN load (lbs/day)  778 1,111 878 1,122 1,257 

TP load decrease (%) -22% -28% -26% -23% -21% 

TN load decrease (%) - 68% - 60% - 66% - 60% - 57% 

TN = total nitrogen. 

TP = total phosphorus. 

1 With WWTP Effluent (Permit Condition) represents effluent flow of 31 cfs with 0.1 mg/l total phosphorus and 10 

mg/l total nitrogen. 

2 Without WWTP Effluent (Made possible by Reuse Permit) represents the background condition of Indian Creek 

(2012 data) with no effluent discharge. 
 

Representative background water quality conditions were determined for Phyllis Canal by reviewing a 

historical dataset and conducting additional water quality monitoring. The dataset consists of water 

quality samples collected by the City throughout the irrigation season during 2007, 2008, and 2009 

and another set of 19 samples collected near the end of the irrigation season in 2018. Results of 
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water quality analyses conducted during each round of sampling are included in Appendix D. Monthly 

average concentrations for total dissolved solids (TDS), total nitrogen (TN), total phosphorus (TP), 

and temperature are shown in Table 7-4.  
 

Table 7-4. Background Phyllis Canal Data Summary 

Month 
Total Dissolved Solids 1 

 (mg/l) 

Total Nitrogen 2 

 (mg/l) 

Total Phosphorus 3 

(mg/l) 

Temperature 2 

(°C) 

May 138 1.43 .31 11.3 

June 138 1.46 .25 13.7 

July 138 1.51 .30 17.1 

August 138 1.99 .32 17.3 

September 138 1.59 .32 16.0 

1 TDS concentrations are available for 2018 only and do not span the whole irrigation season.  

2 TN and temperature concentrations represent data from 2007–2009 and 2018. 

3 TP concentrations are substantially higher in the dataset from 2007–2009 (average 0.30 mg/L) than in the dataset from 2018 (average 

0.08). To simulate the highest phosphorus load that would be delivered to crops via canal water, monthly averages from 2007–2009 

were used to represent background TP concentrations in Phyllis Canal. 

 

Background water quality data and the proposed recycled water effluent concentrations were used in 

mixing calculations to determine the influence of discharging Class A recycled water to the Phyllis 

Canal. Under the proposed conditions of this recycled water reuse permit, the recycled water 

discharged to the canal will be treated to 700 mg/l for TDS, 30 mg/l for TN, and .35 mg/l for TP. 

Effluent will not be treated for temperature. Phyllis Canal background data and mixing scenarios for 

total dissolved solids, total nitrogen, total phosphorus, and temperature are shown in Tables 7-5 

through 7-8.  
 

Table 7-5. Total Dissolved Solids Mixing 

Background Phyllis Canal 

  May June July August September 

Flow (cfs) 1 200 200 200 200 200 

TDS concentration (mg/L) 138 138 138 138 138 

Class A Recycled Water from WWTP 

Flow 2 (cfs) 31 31 31 31 31 

TDS concentration (mg/L) 700 700 700 700 700 

Phyllis Canal after Recycled Water Mixing 

Flow (cfs) 231 231 231 231 231 

TDS concentration (mg/L) 213 213 213 213 213 

1 200 cfs is the typical target flow rate in the canal along the proposed recycled water discharge reach when fully operational. 
2 31 cfs is the planned maximum design flow. 
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Table 7-6. Total Nitrogen Mixing 

Background Phyllis Canal 

  May June July August September 

Flow 1 (cfs) 200 200 200 200 200 

TN concentration (mg/l) 1.43 1.46 1.51 1.99 1.59 

Daily load (lbs) 1,542 1,575 1,629 2,146 1,715 

Class A Recycled Water from WWTP 

Flow 2 (cfs) 31 31 31 31 31 

TN concentration (mg/l) 30 30 30 30 30 

Daily load (lbs) 5,015 5,015 5,015 5,015 5,015 

Phyllis Canal after Recycled Water Mixing 

Flow (cfs) 231 231 231 231 231 

TN concentration (mg/l) 5.26 5.29 5.33 5.75 5.40 

Daily load (lbs) 6,557 6,589 6,643 7,161 6,730 

1200 cfs is the typical target flow rate in the canal along the proposed recycled water discharge reach when fully operational. 
2 31 cfs is the planned maximum design flow. 

 

Table 7-7. Total Phosphorus Mixing 

Background Phyllis Canal 

  May June July August September 

Flow 1 (cfs) 200 200 200 200 200 

TP concentration (mg/L)  0.31 0.25 0.30 0.32 0.32 

Daily load (lbs) 337.6 271.8 327.9 340.8 343.0 

Class A Recycled Water from WWTP 

Flow 2 (cfs) 31 31 31 31 31 

TP concentration (mg/L)  0.35 0.35 0.35 0.35 0.35 

Daily load (lbs) 58.5 58.5 58.5 58.5 58.5 

Phyllis Canal after Recycled Water Mixing 

Flow (cfs) 231 231 231 231 231 

TP concentration (mg/L)  0.32 0.27 0.31 0.32 0.32 

Daily load (lbs) 396.1 330.3 386.4 399.3 401.5 

1 200 cfs is the typical target flow rate in the canal along the proposed recycled water discharge reach when fully operational. 
2 31 cfs is the planned maximum design flow. 
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Table 7-8. Temperature Mixing 

Background Phyllis Canal 

  May June July August September 

Flow 1 (cfs) 200 200 200 200 200 

Temperature (°C) 11.3 13.7 17.1 17.3 16.0 

Class A Recycled Water from WWTP 

Flow 2 (cfs) 31 31 31 31 31 

Temperature (°C) 18.3 20.2 22.5 22.9 21.4 

Phyllis Canal after Recycled Water Mixing 

Flow (cfs) 231 231 231 231 231 

Final Temperature (°C) 12.20 14.57 17.78 18.01 16.73 

1 200 cfs is the typical target flow rate in the canal along the proposed recycled water discharge reach when fully operational. 
2 31 cfs is the planned maximum design flow. 

7.6 Groundwater  

The area of analysis is located within the Treasure Valley aquifer system, a sedimentary aquifer 

located in a complex series of interbedded, tilted, faulted, and eroded sediments up to 6,000 ft 

deep. The aquifer contains a shallow flow system composed of sand and gravel (Terrace Gravels of 

the Boise River) and a deep regional flow system composed of fine sand, silt, and gravel found in the 

Glenns Ferry Formation. The shallow system extends to approximately 250 feet below ground 

surface (ft bgs). The deep regional system is often separated from the shallow system by a blue or 

grey clay that commonly shows up in well drillers’ reports throughout the valley. The deep aquifer 

system is confined or semi-confined and extends below 250 ft bgs (Cosgrove and Taylor, 2007).  

7.6.1 Groundwater in the Area of Analysis 

Depth to groundwater across the area of analysis is relatively shallow and typically ranges from 5 to 

35 ft bgs. Groundwater flow is generally to the west or northwest. Recharge to the shallow aquifer 

system occurs from canal seepage, irrigation infiltration, and stream channel losses. Discharge from 

the shallow aquifer often occurs at drains or streams in the area. Recharge to the deep regional flow 

system occurs in the eastern part of the Treasure Valley, and some recharge enters as underflow 

from the Boise Foothills to the north. Regional flow is believed to discharge primarily to the Boise or 

Snake Rivers west of the area. Groundwater residence times range from days to tens of years in the 

shallow system to hundreds to tens of thousands of years in the deep regional system (IDWR, 2001).  

Groundwater quality within the Treasure Valley is generally good, and groundwater is usually safe for 

human consumption. Nitrate, bacteria, arsenic, fluoride, gross alpha, radon, and uranium are the 

main constituents that are found to exceed Maximum Contaminant Levels in the valley. Arsenic, 

uranium, and nitrate have been detected in exceedance of the Maximum Contaminant Levels 

throughout Nampa. As a result, much of the area of analysis is located within a Nitrate Priority Area 

(IDEQ, 2016).  

Many wells including municipal, domestic, irrigation, and injection wells are located within the area 

of analysis. Municipal drinking water supply wells are shown on Figures 9 and 10. Table 7-9 

describes minimum distances these public supply wells need to be from various sites according to 

IDAPA 58.01.08 – Idaho Rules for Public Drinking Water Systems. Nampa’s drinking water wells 

adhere to these requirements thus far. This permit would contribute recycled water to irrigation 

conveyances within a safe buffer from drinking water wells. The 15.0 Lateral is the closest lateral off 

the Phyllis Canal to these two wells, with distances of 500 ft and 2,500 ft. One of the wells is 200 ft 
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from the Elijah Drain, which can receive flood control flows from the Phyllis Canal in response to 

large precipitation events.  
 

Table 7-9. Minimum Distances from a Public Water System Well 1 

Gravity Wastewater Line 50 feet 

Any potential source of contamination 50 feet 

Pressure wastewater line 100 feet 

Class A Municipal Reclaimed Wastewater Pressure Distribution line 50 feet 

Individual home septic tank 100 feet 

Individual home disposal field 100 feet 

Individual home seepage pit 100 feet 

Privies 100 feet 

Livestock 50 feet 

Drainfield: standard subsurface disposal module 100 feet 

Absorption module: large soil absorption system 150–300 feet, see IDAPA 58.01.03 

Canals, streams, ditches, lakes, ponds, and tanks used to store non-potable substances 50 feet 

Storm water facilities disposing storm water originating off the well lot 50 feet 

Municipal or industrial wastewater treatment plant 500 feet 

Reclamation and reuse of municipal and industrial wastewater sites See IDAPA 58.01.17 

Biosolids application site 1,000 feet 

1 IDAPA 58.01.08.900. 

7.6.2 Modelled Impacts on Groundwater Quality 

Section 8 describes reuse site loading rates and demonstrates that constituents in the recycled 

water discharged to the canal are not anticipated to exceed crop uptake rates in the areas irrigated 

by the Phyllis Canal. Therefore, the only significant pathway for groundwater constituents of concern 

(nitrogen and total dissolved solids) is through seepage from the bottom of the Phyllis Canal. To 

better understand the impacts that canal seepage (with the water quality described in Section 7.5.2) 

may have on groundwater, the City completed a modelling analysis that identifies the range of 

anticipated impacts.  

As discussed in Section 7.5 the flow and water quality conditions in the Phyllis Canal begin to change 

quickly with distance from the recycled water discharge location due to diversions and inputs into the 

canal from drains and tailwaters. Therefore, the City set up IDEQ’s Water Reuse/Land Treatment 

System model to represent conditions in the shallow aquifer below the Phyllis Canal in the area of 

analysis, focusing specifically on the area just downstream of the recycled water discharge location. 

A series of iterations were completed to identify model sensitivity to critical variables as well as the 

range of likely groundwater mixing scenarios based on conditions in and around the area of analysis. 

A detailed description of modeling activities is included in Appendix E.  

Well logs and geological maps in the area of analysis were reviewed to assist with determining model 

domains and hydrogeologic inputs to the model including hydraulic conductivity, hydraulic gradient, 

aquifer material, aquifer porosity, and aquifer thickness. Model domains, well locations, local 

geology, and representative well logs are shown on Figure 11.  
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Background groundwater quality was determined with analyte data contained in the State of Idaho’s 

Environmental Data Management System. Wells were identified in the vicinity of anticipated impact 

and included wells directly upgradient of the Class A Recycled water discharge location (Figure 11). 

Well and analyte data was filtered to include only wells in the shallow aquifer (85 feet or less) and a 

water quality sampling date within the past 10 years. Background analyte concentration is a model 

input and is calculated as the average of the filtered data. 

The Groundwater Contaminant Transport model results in a vertical and lateral dilution of 

background groundwater concentration for nitrate and TDS. This is the expected result because 

percolate concentration is less than background groundwater concentration for both constituents. 

Sensitivity analysis of uncertain input parameters modified the spatial extent of dilution, but all 

cases resulted in lower concentrations in the near field.  
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Reuse Site Loading Rates 

8.1 Tracking of Recycled Water and Irrigation 

Recycled water discharged to the Phyllis Canal will be monitored and recorded using automated in-

pipe flow monitoring equipment. Data is recorded and stored on secure City servers and will be used 

to meet analysis and reporting requirements.  

8.2 Design and Loading Rates 

The area of analysis covers approximately 22,000 acres throughout the Nampa area. Of the total 

area, around 17,000 acres use irrigation water from Phyllis Canal and its distribution system of 

pumps and laterals. The land use in this area ranges from highly developed/urbanized properties to 

diverse agricultural fields with crops ranging from alfalfa to beans and mixed vegetables. This land 

use data was used to develop the Irrigation Water Requirement (IWR), which in turn was used to 

estimate hydraulic and constituent loading rates. IWR calculations are described in detail in 

Appendix F. 

The IWR was calculated based on the following equation: 

IWR = IRnet/Ei 

Where 

IWR = irrigation water requirement 

IRnet = net irrigation requirement 

Ei = irrigation efficiency 

The net irrigation water requirement calculations used data supplied by the Kimberly Research 

Institute for individual crops that are typically grown in the area and were used to develop individual 

IWRs for each subdivided land area and land use or crop. To maintain a conservative analysis 

approach, acreage for developed land uses was reduced by 20–80 percent to account for the 

comparatively smaller percentage of land that is composed of lawns and landscaping, as detailed in 

Appendix F, Table F-1.  

The IWR sets the basis for hydraulic loading on the land application area and the expected volume of 

water to be applied for constituent loading calculations. The IWR represents the amount of irrigation 

that should be applied to a specific crop over the growing season to substantially meet this 

requirement. For this analysis, the term growing season is defined as the period when recycled water 

will be discharged to the Phyllis Canal each year (May 1 to September 30). A summary of the IWR for 

the estimated 17,442 irrigated acres serviced by the Phyllis Canal below the proposed recycled 

water discharge location is provided in Table 8-1. Background calculations and assumptions 

associated with the total water available and the IWR are included in Appendix F. 
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Table 8-1. Total Water Available vs. Irrigation Water Requirement  

Month Total Water Available (MG/Month) Total Water Required (MG/Month) 

May 4,824 3,382 

June 4,667 4,515 

July 4,822 5,589 

August 4,863 4,614 

September 4,631 2,774 

Totals 23,806 20,874 

 

Constituent loading rates were calculated using the IWR and the blended canal water quality data for 

TN and TP found in Tables 7-6 and 7-7, respectively. The loading rates are calculated using the 

following equation: 

M = (Q x C x k)/A 

Where 

M = mass of constituent applied per area (lb/ac-gs) 

Q = flow rate (MG/gs) 

C = constituent concentration (mg/l) 

A = unit area (ac) 

K = unit conversion from mg/l to lbs/MG (1 mg/l = 8.34 lb/MG) 

A monthly summary of the daily constituent crop loading rates is provided in Table 8-2.  
 

Table 8-2. Nutrient Loading Rates 1 

Month TN (lbs/day) TP (lbs/day) 

May 5,231 291 

June  7,217 402 

July 8,647 481 

August 7,138 397 

Sept 4,435 247 

1 Average day.  

Table 8-3 provides a summary of the expected IWR and expected TN and TP loading for each month 

during the growing season. 

 

REUSE PROPONENTS' SUBMISSION OF EXHIBIT J Page 69 of 259

00458



Recycled Water Reuse Permit Application Preliminary Technical Report Section 8

 

 

8-3 

Permit Application_Preliminary Technical Report_3-18-19 

Table 8-3. Expected IWR, Total Nitrogen, and Total Phosphorus by Month 

Month  

IWR 

(total)  

Land Applied 

Area (total) 
TN Load TP Load TN TP 

MG Acres lbs/month lbs/month lbs/acre/month lbs/acre/month 

May 3,382 17,442 162,161 9,025 9.3 0.5 

June 4,515 17,442 216,497 12,049 12.4 0.7 

July 5,589 17,442 268,043 14,917 15.4 0.9 

August 4,614 17,442 221,280 12,315 12.7 0.7 

Sept 2,774 17,442 133,039 7,404 7.6 0.4 

Total GS 20,874 – 1,001,020 55,709 11.48 2 0.6 2 

1 Land applied area includes only assumed vegetated percentage of land within the 3,300-acre sample area 

described above. 

2 Value represents average load per acre.  

8.3 Irrigation Scheduling Methods 

Irrigation water is typically supplied to the area of analysis beginning in April and ending in October. 

Class A recycled water is scheduled to be discharged to the Phyllis Canal at a rate up to 31 cfs from 

May 1 through September 30 each year. 

8.4 Source(s) of Supplemental Irrigation Water 

Supplemental irrigation water considerations are not applicable for this project.  

8.5 Water Rights Documentation 

There will be no supplemental water used for irrigation or mixing purposes as part of this project. 

8.6 Monthly Water Balances 

There are no storage lagoons or ponds associated with this project. An overview of the monthly water 

balance for the Phyllis Canal and the area of analysis is described below.  

The PID currently delivers approximately 12,000 acre feet of irrigation water per month to customers 

in the service area downstream from the proposed recycled water discharge location. This volume 

corresponds to an average approximate flow rate of 200 cfs in the Phyllis Canal at the proposed 

recycled water discharge location. This water is distributed to irrigated lands through laterals, direct 

diversions, and pumps. Water orders change every day. 

The additional flow from recycled water added to the system may be balanced using various 

methods throughout the irrigation season depending on growing season temperatures and 

precipitation, storage water availability, fluctuations in water orders, and changes in drainage flows 

entering the Phyllis Canal from upgradient irrigation users and surface waters. To operate the 

irrigation system efficiently, PID maintains only as much flow as is needed to deliver water up to the 

last customers on each ditch or lateral. The primary locations PID will use to regulate flow in the 

canal to maintain operational flows and avoid spillback are both located upstream from the recycled 

water discharge point. PID can control flow in the canal by diverting more or less water from the 

Fivemile Creek feeder and by pumping more or less water from Indian Creek. This method of 

operation mitigates risk of the addition of recycled water resulting in excess water in the system.  
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8.7 Facility Calculations and Management of Loading Rates 

Loading rates are the result of mixing the Class A Recycled water discharged from the Nampa WWTP 

and the background concentrations in Phyllis Canal. With design flows up to 31 cfs, the Class A 

recycled water will make up approximately 15 percent of the Phyllis Canal flow at the discharge 

point. Considering the end of the discharge pipe as the point of compliance and the approximately 

17,000 irrigated acres of PID service area downstream from the discharge location, constituent 

loading is not anticipated to exceed agronomic uptake rates of crops in the PID service area.  

Table 8-4 below provides the design effluent concentrations of relevant constituents. 
  

Table 8-4. Design Effluent Concentrations of Relevant Constituents 

Constituent Design Effluent Concentration 

pH 6.0–9.0 S.U. 

BOD-5 day 10 mg/l 

Total coliform 
7-day median: 2.2 MPN/100 ml  

Max single sample: 23 MPN/100 ml 

Turbidity 

For filtration by cloth or sand/granular media: 
Daily mean: ≤ 2 NTU 
Instantaneous max: ≤ 5 NTU 
 
For membrane filtration*: 
Daily mean: ≤ 0.2 NTU 
Instantaneous max: ≤ 0.5 NTU 

*To be met prior to disinfection. 

Total nitrogen 30 mg/L (max month: 5.75 mg/L in Phyllis Canal after mixing) 

Total phosphorus 0.35 mg/L (max month: 0.32 mg/L in Phyllis Canal after mixing) 

Total dissolved solids 700 mg/l (max month: 213 mg/L in Phyllis Canal after mixing) 

Total suspended solids 30 mg/l 

MPN = most probable number. 

NTU = Nephelometric Turbidity Units. 

S.U. = standard unit. 

8.8 Land Limiting Constituent 

Considering the end of the recycled water discharge pipe as the point of compliance and the 

approximately 17,000 irrigated acres of PID service area downstream from the discharge point, 

constituent or hydraulic loading is not anticipated to exceed agronomic uptake rates of crops in the 

PID service area. 

Applying fertilizers is a common practice within the area of analysis. The addition of Class A recycled 

water from the Nampa WWTP is expected to elevate nutrient levels in Phyllis Canal, which could 

reduce the amount of fertilizer addition required by irrigators. The City and PID will partner to 

educate water users in the PID service area downstream of the recycled water discharge location 

about the existing nutrient levels in the Phyllis Canal and the nutrient levels expected with the 

addition of the recycled water. 

To determine the land limiting constituent, this analysis used the loading rates and land area 

described in Section 8.2 above. The calculated loading rates were compared against typical crop 
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uptake rates, which were found through an online literature review. These crop uptake rates are 

included in Table 8-5 below.  
 

Table 8-5. Typical Uptake Rates 1,2 

Type TN (lbs/acre/gs) TP (lbs/acre/gs) 

Turf grass 196 27 

Alfalfa 482 45 

Grass pasture 95 12 

Winter wheat 84 16 

Beans 331 42 

Peas 81 10 

Corn 116 22 

Sugar beets 137 25 

Grass hay 94 13 

Other vegetables 3 110 11 

1 Nutrient uptake rates from USDA-NRCS, 2019 

2 Uptake rates are typically provided as a traditional growing season 
total. Nutrient uptake rates have been discounted by 13% to align with 
this application’s definition of the growing season as May 1 to 
September 30. 

3 Values used for this category are representative of an average of typical 
values for other crops, mostly vegetables, with a smaller footprint in the 

area of analysis.  
 

A comparison of the loading rates and crop uptake rates for sample crops is provided below in Table 

8-6. This table compares the loading rates discussed in Section 8.2 against the standard crop 

uptake rates listed above. The table indicates that constituent loading for TN and TP is anticipated to 

be well below typical crop uptake rates. As constituent loading rates relate to crop uptake rates and 

the beneficial use of the Phyllis Canal as irrigation water, the results in Table 8-6 indicate that there 

is substantial additional capacity in the area of analysis for TN and TP beyond the requested effluent 

limits.  
 

Table 8-6. Applied Nutrient Load percent of Typical Uptake 

Type TN TP 

Turf grass 29% 12% 

Alfalfa 12% 7% 

Grass pasture 61% 26% 

Winter wheat 68% 20% 

Beans 17% 8% 

Peas 71% 33% 

Corn 50% 15% 

Sugar beets 42% 13% 
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Grass hay 61% 24% 

Other vegetables 52% 28% 
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Reuse Site Vegetation 

9.1 Cropped Sites 

The Pioneer Irrigation District serves over 34,000 acres of land in Canyon and Ada Counties. The 

area of analysis included in this report encompasses a total of approximately 22,000 acres. Of this 

area, approximately 17,000 acres are irrigated by water managed by PID. The total area is split 

almost evenly between developed and agricultural land. Table 9-1 displays crop acreage totals in the 

area of analysis. Developed land accounts for 10,692 acres and is divided between high density, 

medium density, low density, and areas of open developed space. In Figure 12, developed land is 

denoted by shades of red. Alfalfa, corn, winter wheat, and dry beans are the top four crops by 

acreage, together totaling another 6,036 acres. Grass and pasture, such as grazing fields make up 

2,528 acres.  
 

Table 9-1. Pioneer Irrigation District Land Use 

Crop/Land Type Acres Percent of Total 

Developed/open space 5,336 24% 

Developed/low intensity 3,987 18% 

Developed/medium intensity 1,169 5% 

Developed/high intensity 200 1% 

Alfalfa 2,985 13% 

Grass/pasture 2,528 11% 

Corn 1,459 7% 

Winter wheat 879 4% 

Dry beans 714 3% 

Sugar beets 544 2% 

Onions 377 2% 

Herbs 347 2% 

Fallow/idle cropland 294 1% 

Peas 248 1% 

Shrubland 232 1% 

Other hay/non-alfalfa  192 1% 

Other crops/Land types (less than 40 acres) 682 3% 

Total  22,172 100% 

Source: National Agricultural Statistics Service (NASS): CropScape, 2017. 
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9.2 Forest and Native Vegetation 

There is no forested area within the area of analysis. There is a small amount of uncultivated or 

fallow land. No irrigation water from the PID system is applied to acreages of fallow or uncultivated 

lands.
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Reuse Site Management 

10.1 Site Management History  

The area of analysis includes rural acreage, subdivisions, and portions of the municipalities of the 

cities of Nampa and Caldwell. As the population of Canyon County grows, land uses in the area of 

analysis are increasingly changed from agricultural to urban/residential. As residential subdivisions 

are developed in the PID service area many of them install pressurized irrigation systems to supply 

water to residents for the primary purpose of landscape irrigation. PID has provided service to this 

area since 1901. 

10.2 Site Management Plans 

Site management plans included in this application are limited to activities conducted at the Nampa 

WWTP and activities associated with the piping and appurtenances located at the discharge point to 

Phyllis Canal. Management plan considerations are described below.  

10.2.1  Buffer Zone Plan  

The City is requesting authorization to discharge Class A recycled water only. Therefore, buffer zones 

are not required for this project. 

10.2.2  Grazing Management  

There are approximately 2,500 acres of grass and pasture within the area of analysis. The activities 

identified in the City’s operations are not anticipated to have any impact on grazing activities, 

rotation, or time of year. 

10.2.3  Nuisance Management 

The actual discharge of Class A recycled water to the Phyllis Canal is not anticipated to result in 

excess noise, odor, overspray, or other nuisance conditions. The City will undertake a public outreach 

campaign to educate neighbors close to the discharge pipe about the project. The City will also post 

signage with contact information for nuisance complaints or emergency situations. 

Nuisance odors at WWTPs are primarily due to influent flows and large open tanks early in the 

treatment process such as clarifiers, lagoons, aeration basins, and filters. The Nampa WWTP has 

several planned improvements to the overall treatment process that will result in lower odor than 

other WWTP designs. Lagoons are absent from the WWTP process and trickling filters are odor 

contributors that will be demolished as part of Phase 2 construction at the treatment plant. Other 

potentially odorous elements of the plant are housed in covered structures such as the centrate 

tank, wet well from solids handling, headworks operations, and solids handling. Class B biosolids 

that are produced in Nampa also have lower odor due to higher volatile solids reduction.  

Discharged waters have been treated extensively through the WWTP process. By the time waters are 

discharged from the plant they are relatively free from odor. Minor chlorine odors from residual 

disinfection are possible but unlikely and minimal.  
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10.2.4  Waste Solids Management 

In the treatment process, waste activated sludge is pumped through two thickening feed pumps to 

three rotary drum thickeners after the addition of polymer for more efficient thickening. The 

thickened waste activated sludge is pumped to four primary anaerobic digesters along with the 

primary sludge. The digested sludge is then stored in three secondary anaerobic digesters. Polymer 

is added to the sludge prior to dewatering using centrifuges. The centrate is sent to a centrate 

storage tank, combined with the filtrate from the rotary drum thickeners, and mixed with ferrous 

chloride for control of hydrogen sulfide odors prior to being pumped back to headworks. Dewatered 

biosolids are stored on site in sludge drying beds prior to landfill disposal. Collected screenings and 

grit are also landfilled. This process is summarized in Figure 7. 

10.2.5  Nonvolatile Dissolved Solids (Total Dissolved Solids) 

Total dissolved solids concentrations in the recycled water will be around 700 mg/L. When mixed 

with water in the canal, which is approximately 135 mg/L on average, the concentration is expected 

to decrease to 211 mg/L. Guidance for TDS in irrigation water typically places the lower threshold for 

impacts to crops between 450 mg/l and 750 mg/l (Ayers, 1977; Ayers and Westcott, 1994; U.S. 

BOR, 2003). Therefore, TDS in the recycled water should have no impact on crops, once mixed with 

the water in the canal, as described in Section 7.5.  

10.2.6  Runoff Management 

The cities of Nampa and Caldwell both have irrigation utilities that provide water for irrigation to their 

utility customers. These utilities regularly provide information to their customers regarding water 

conservation and efficient water usage practices including avoiding overwatering that may result in 

excess runoff from the urban area. Excess irrigation water that does flow off properties may likely 

enter the cities’ Municipal Separate Storm Sewer Systems (MS4s). Each MS4 conveys stormwater 

runoff and other surface runoff through a system of storm drain pipes that discharge to natural 

waterways such as Indian Creek and Mason Creek, as well as to irrigation conveyances, the majority 

of which are owned and operated by PID. Irrigation runoff is considered an allowable non-stormwater 

discharge in both cities’ NPDES MS4 permits. Public education and outreach programs required by 

the MS4 permits include information about avoiding overwatering and overspray, as well as proper 

application and storage of chemicals such as fertilizers and pesticides. 

Outside of the MS4 areas, PID actively manages water deliveries to run the irrigation system 

efficiently, maintaining only as much flow as is needed to deliver water up to the last customers on 

each ditch or lateral. This practice acts to mitigate excess spills and tailwater runoff from fields. 

However, tailwater runoff is often collected in drains or ditches for further use in deliveries 

downstream. As an example, approximately 10,000 acres of the Black Canyon Irrigation District is 

served by the Notus Canal, which begins within the PID service area and is made up entirely of 

diverted flow from the Wilson Drain. As described in Section 8.6, PID will balance diversions 

upstream of the recycled water discharge point to avoid excess water in the system below the 

discharge point. 
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Quality Assurance Project Plan  

Following permit issuance, and prior to discharging recycled water to the Phyllis Canal, the City will 

develop a Quality Assurance Project Plan to assist in planning for collection, analysis, and reporting 

of monitoring data in support of the permit. The Quality Assurance Project Plan will include the 

following information: 

• Number of measurements, number of samples, type of sample containers, preservation of 

samples, holding times, analytical methods, analytical detection, and quantitation limits for each 

target compound, type and number of quality assurance field samples, precision and accuracy 

requirements, sample preparation requirements, sample shipping methods, and laboratory data 

delivery requirements 

• Maps indicating the location of each monitoring and sampling point 

• Personnel qualification and training 

• Names, addresses, and telephone numbers of the laboratories the City will use 

• Example formats and tables that the City will use to summarize and present all data in the 

annual report  
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Monitoring Activities 

Recycled water monitoring will occur at the discharge point to Phyllis Canal. Monitoring is anticipated 

to include continuous automated flow monitoring and water quality monitoring for target constituents 

identified in the permit. 

Groundwater, soil, crop tissue, and other monitoring is not believed to be applicable for this permit, 

due to the discharge of recycled water directly to the Phyllis Canal for use as irrigation water supply 

augmentation. 
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Executive Summary 

The City of Nampa (City) is authorized to discharge treated wastewater effluent from the Nampa 

Wastewater Treatment Plant to Indian Creek under U.S. Environmental Protection Agency National 

Pollutant Discharge Elimination System Permit No. ID0022063. The permit was issued September 

20, 2016, effective November 1, 2016, through October 31, 2021. The permit is included at the end 

of the application as Attachment A. 

The City is seeking a recycled water reuse permit from the Idaho Department of Environmental 

Quality and has developed this application to provide information to support development and 

issuance of a permit. This document serves as an outline for the Plan of Operations the City will 

develop to maintain the recycled water discharge requirements and other requirements of the 

recycled water reuse permit, once issued. The Plan of Operations is an iterative document that will 

be used and maintained to reflect the most up-to-date information regarding operation of the 

treatment system delivering Class A Recycled Water to the Phyllis Canal for the purpose of 

agricultural and municipal irrigation supply augmentation. The Plan of Operations will describe the 

normal operations of the treatment system, specific operating instructions and troubleshooting 

guidance, system monitoring for process control and compliance reporting, and a discussion of 

recordkeeping and emergency reporting procedures.

REUSE PROPONENTS' SUBMISSION OF EXHIBIT J Page 86 of 259

00475



 

 

 

1-1 

Use of contents on this sheet is subject to the limitations specified at the end of this document. 
Nampa Reuse Permit_Plan of Operations_3-18-19 

Section 1 

Introduction and Background 

The City of Nampa (City) is authorized to discharge treated wastewater effluent from the Nampa 

Wastewater Treatment Plant (WWTP) to Indian Creek under U.S. Environmental Protection Agency 

National Pollutant Discharge Elimination System (NPDES) Permit No. ID0022063. The permit was 

issued September 20, 2016, effective November 1, 2016, through October 31, 2021. The permit is 

included at the end of the application as Attachment A. 

The City is seeking a recycled water reuse permit from the Idaho Department of Environmental 

Quality (IDEQ) and has developed this application to provide information to support development and 

issuance of a permit. This document serves as an outline for the Plan of Operations the City will 

develop to maintain the recycled water discharge requirements and other requirements of the 

recycled water reuse permit, once issued.  

The intent of the permit application is to secure authorization for Class A recycled water treated at 

the Nampa WWTP to be discharged as agricultural and municipal irrigation supply augmentation 

water to the Phyllis Canal annually between approximately May 1 and September 30. The design flow 

planned for this discharge is 31 cubic feet per second (cfs) (20.1 million gallons per day [mgd]). The 

Phyllis Canal typically conveys irrigation water at a rate of approximately 200 cfs along the reach of 

the proposed recycled water discharge location.  

In early 2018 the City completed the City of Nampa Wastewater Treatment Plant Facility Plan 

(Facility Plan) (BC, 2018) that was accepted by the IDEQ in spring 2018. The Facility Plan discusses 

irrigation supply augmentation as the preferred alternative for wastewater management between 

May 1 and September 30. The Facility Plan provides the basis for much of the information included 

in this document. The Plan of Operations describes the basis of the treatment system and operations 

required to consistently produce Class A recycled water for this purpose. This Plan of Operations will 

be updated following permit issuance and as the project design and construction moves forward.  

Table 1-1 below shows where key sections of the Recycled Water Rules are addressed in the 

Preliminary Technical Report and Plan of Operations.  
 

Table 1-1. Recycled Water Rules Requirement Discussion Location in Application 

Section of Recycled 

Water Rules 
Description of Recycled Water Rule 

Preliminary 

Technical Report 

Section 

Plan of Operations 

Section 

601 Municipal Recycled Water: Classification, Treatment, Use Section 5 Section 5 

602 Municipal Recycled Water: Classification and Uses Tables Section 3 Section 3 

603 Municipal Recycled Water: Access, Exposure and Signage Section 7, Section 10 Section 8 

604 Reuse Facilities: Buffer Distances Section 10 Section 8 

605 Municipal Recycled Water: Preliminary Engineering Reports Section 5 Section 5, Section 6 

606 Reuse Facility: Plan and Specification Review Section 5 Section 5 

607 Municipal Recycled Water: Distribution Pipelines Section 4 Section 4 

608 Municipal Recycled Water: Pumping Stations Section 5, Section 7 NA 
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Table 1-1. Recycled Water Rules Requirement Discussion Location in Application 

Section of Recycled 

Water Rules 
Description of Recycled Water Rule 

Preliminary 

Technical Report 

Section 

Plan of Operations 

Section 

609 Municipal Recycled Water: Lagoons Section 6 Section 7 

610 Municipal Recycled Water: Class A Recycled Water Filtration Section 5, Section 8 Section 5, Section 6 

611 Municipal Recycled Water: Reliability and Redundancy Section 6 NA 

612 Demonstration of Technical, Financial, and Managerial 

Capacity of Municipal Reuse Facility 

Section 2 Section 2 

613 Reuse Facility: Rapid Infiltration System Section 7 NA 

614 Ground Water Recharge: Class A Recycled Water Section 5, Section 7 Section 3 

615 Subsurface Distribution of Recycled Water Section 4 Section 4 
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Section 2 

Operation and Management 
Responsibility  

2.1 Organizational Chart 

The personnel and positions identified in the organizational chart below are responsible for operating 

and maintaining the wastewater and reuse water systems for the Nampa WWTP. 

 

In accordance with Idaho Administrative Procedures Act (IDAPA) 24.05.01 all wastewater treatment 

operators, collections operators, and laboratory analysts have a wastewater treatment operator 

license, ranging from level I through level IV. Andy Zimmerman and Shannon Johnson are certified 

Class IV operators. 

2.2 Operator and Manager Responsibilities 

Operators at the Nampa WWTP are responsible for the day-to-day activities and make adjustments 

as necessary to maintain efficient treatment process operation. Managers are responsible for 

maintaining and implementing requirements of the NPDES permit and the recycled water reuse 

permit. Managers are also responsible for scheduling, reporting, and assigning personnel. 

Tom Points, P.E.

Public Works 

Director 

Andy Zimmerman 

Nampa WWTP 

Superintendent

Shannon Johnson, P.E. 

Nampa WWTP Asst. 

Superintendent

Joe Tague

Operations 

Supervisor

Vaughn Schueler

Maintenance 

Supervisor

Nate Runyan, P.E.

Deputy Public 

Works Director
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2.3 Process for Updating the Plan of Operation 

The Nampa WWTP superintendent and supervisors will be responsible for understanding the 

requirements of the recycled water reuse permit including what constitutes document updates 

and/or minor or major permit modifications. Updates will be assigned to appropriate staff and 

documented and reported following the guidance in the reuse permit issued by the IDEQ. 
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Section 3 

Permits and Other Regulatory 
Requirements  

3.1 Permits and Regulatory Documents 

The City has authorization to treat wastewater and discharge to Indian Creek through its NPDES 

permit ID-0022063. This permit became effective November 1, 2016. The permit contains new 

requirements for total phosphorus (TP) and temperature treatment, which were not regulated in the 

previous NPDES permit. Compliance schedules are in place to meet these new limits. Stated effluent 

limits for final TP, mercury, and copper must be achieved by August 31, 2026. State effluent limits 

for temperature must be achieved by August 31, 2031. The key NPDES permit requirements are 

provided in Table 3-1. For other permit requirements refer to the Nampa WWTP NPDES permit 

provided in Attachment A.  
 

Table 3-1. Nampa WWTP NPDES Permit Requirements  

Parameter Timing Design Criteria 
Compliance Year Deadline,  

if applicable 

Discharge location – Indian Creek (surface water) – 

Effluent temperature 1 Summer only 

July: 19°C (maximum daily) 

August: 19°C (maximum daily); 22.8°C  
(instantaneous maximum) 

September: 19.7°C (maximum daily) 

2031 

Effluent 5-day biochemical 
oxygen demand (BOD5) 

Year-round 
Monthly average: 30 mg/l 

Weekly average: 45 mg/l 
– 

Total suspended solids 
(TSS) 

Year-round 

Monthly average: 30 mg/l 

Weekly average: 45 mg/l 

4-month rolling average: 17.5 mg/l (2,629 

lbs/day) 

– 

Total nitrogen – – – 

Total phosphorus 1 
May 1–September 30 Monthly average: 15 lbs/day 2026 

October 1–April 30 Monthly average: 52.6 lbs/day 2026 

Copper 1 

April–October 
Monthly average: 10.7 µg/l 

Maximum daily: 23.1 µg/l 
2026 

November–March 
Monthly average: 17.8 µg/l 

Maximum daily: 38.5 µg/l 
2026 

Cyanide 

March–November 
Monthly average: 4.75 µg/l 

Maximum daily: 9.53 µg/l 
– 

December–February 
Monthly average: 4.96 µg/l 

Maximum daily: 9.96 µg/l 
– 
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Table 3-1. Nampa WWTP NPDES Permit Requirements  

Parameter Timing Design Criteria 
Compliance Year Deadline,  

if applicable 

Mercury 1 

March–November 
Average monthly limit: 0.011 µg/l 

Maximum daily: 0.022 µg/L 
2026 

December–February 
Average monthly limit: 0.011 µg/l 

Maximum daily: 0.023 µg/L 
2026 

Ammonia 

March–November 
Monthly average: 1.31 mg/l 

Daily maximum: 4.92 mg/l 
– 

December–February 
Monthly average: 1.41 mg/l 

Daily maximum: 5.31 mg/l 
– 

1 Effluent limit must be met in the future, as required by permit compliance schedule. 

lbs/day = pounds per day. 

mg/l = milligrams per liter. 

µg/l = micrograms per liter. 

 

The City has not previously possessed a recycled water permit; therefore, no requirements that 

would apply are listed at this time. 

In addition to the NPDES permit, the Lower Boise River total phosphorus total maximum daily load 

drives the regulatory requirements at the Nampa WWTP.  

3.2 Ordinances, Rules, Statutes, and Standards 

The IDAPA contains multiple rules that govern Nampa WWTP operations and discharge, including 

Idaho Wastewater Rules (IDAPA 58.01.16) and Ground Water Quality Rules (IDAPA 58.01.11). The 

Recycled Water Rules (IDAPA 58.01.17) will also be applicable to the City once the reuse permit is 

secured. In developing the Facility Plan, the City used Class A recycled water standards to develop a 

preliminary concept of the preferred alternative. 

Table 3-2 provides a summary of the key ordinances, rules, statutes, and standards applicable for 

the Nampa WWTP.  
 

Table 3-2. Ordinances, Rules, Statutes and Standards 

Category Title Description 

Resolution Resolution No. 32-2018 A resolution of the City Council of the City of Nampa, Canyon County, 
Idaho, Implementing Increases in Service Fees Charged by the City of 

Nampa for Wastewater Rates and User Fees 

Resolution Resolution No. 33-2018 A resolution of the City Council of the City of Nampa, Canyon County, 
Idaho, Implementing Increases in Service Fees Charged by the City of 

Nampa for Wastewater Hookup Fees 

Nampa City Code Chapter 8 – Sewer Regulations 

Chapter 9 – Wastewater Pretreatment 

• Includes basis for charges, sewer fund, inspection, permit, 
connections limited, etc. 

• This chapter sets forth uniform requirements for dischargers into the 
city wastewater collection and treatment system and enables the 
city to protect public health in conformity with all applicable local, 
state, and federal laws including the Clean Water Act (33 USC 1251 
et seq.) and the general pretreatment regulations (40 CFR part 

403). 
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Section 4 

Land Application Site  

4.1 Topographic Maps 

Figure 1 is a topographic map identifying the Nampa WWTP in relation to the Phyllis Canal. Figure 2 

provides a view of the potential routes a recycled water pipeline may take from the Nampa WWTP to 

the Phyllis Canal. 

Figure 3 presents the Pioneer Irrigation District (PID) service area downstream from the proposed 

recycled water discharge point. The area within the red polygon includes an approximately 1/4-mile 

buffer of the area. The customers served by PID in this area include the cities of Nampa and 

Caldwell. Both cities have several pump stations and diversions installed along the Phyllis Canal and 

associated drains and laterals to supply irrigation water to each city’s irrigation utility customers. 

Other major PID customers in this area include unincorporated subdivisions, private residences, and 

farms. Additional information on the major crop types in this area is included in Section 9 of the 

Preliminary Technical Report. Downstream (north and west) irrigation districts including Riverside 

Irrigation District and the Black Canyon Irrigation District also rely heavily on irrigation water and 

return flows (both surface water and shallow groundwater) managed by PID.  

4.2 Regional Map and Description 

A broader regional map surrounding the PID area is included as Figure 4. Figure 5 further identifies 

various irrigation companies and cooperatives in the region.  

4.3 Scaled Map (Hydraulic Management Units) 

Hydraulic management units are not applicable for this permit considering the discharge of recycled 

water directly to the Phyllis Canal, as opposed to applying to a specific hydraulic management unit. 

4.4 Scaled Map (Recycled Water and Supplemental Water) 

The scaled map presented in Figure 2 identifies multiple proposed pipeline routes and associated 

discharge points. All pipeline routes begin near the Nampa WWTP outfall to Indian Creek and 

discharge at points along a 1-mile section of the Phyllis Canal. Pipeline routes will be further 

evaluated in the predesign phase of Nampa WWTP upgrades, and the selected route will be reported 

to the IDEQ.
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Section 5 

General Plant Description  

5.1 Wastewater Treatment Design  

The Nampa WWTP receives wastewater from domestic (residential/commercial) dischargers, 

industrial dischargers, infiltration and inflow (I/I) from seasonal irrigation sources, and I/I from 

sources other than irrigation users. The current design total rated hydraulic (maximum month) 

capacity is 18 mgd. The recent Facility Plan provides flow and loading projections through 2040. The 

future expected influent flow to the Nampa WWTP is 20.1 mgd. For additional discussion on current 

and future flow rates, refer to Section 5.4. 

In addition to future growth the City considered applicable regulatory requirements for both NPDES 

and Recycled Water discharge. These combined factors are summarized in Table 5-1, below.  
 

Table 5-1. Nampa WWTP Recycled Water Program Design Conditions 

Parameter Summer Design Condition Winter Design Condition 1 

Maximum month flow 20.1 mgd 20.1 mgd 

Effluent total suspended 
solids 

Monthly average: 30 mg/l 

Weekly average: 45 mg/l 

4-month average: 17.5 mg/l 

Monthly average: 30 mg/l 

Weekly average: 45 mg/l 

4-month average: 17.5 mg/l 

Effluent BOD5 Monthly average: 10 mg/l Monthly average: 30 mg/l 

Weekly average: 45 mg/l 

Effluent total phosphorus 0.35 mg/l 2 Monthly average: 52.4 lbs/day (0.35 mg/l) 1, 2 

Effluent total nitrogen  30 mg/l 3 30 mg/l 

Effluent ammonia Monthly average: 1.31 mg/l  
(March–November) 

Daily maximum: 4.92 mg/l  

(March–November) 

Monthly average: 1.41 mg/l (December–February) 

Daily maximum: 5.31 mg/l  
(December–February) 

Other Class A Recycled Water (IDAPA 58.01.17) 

requirements 

Class A Recycled Water (IDAPA 58.01.17) 

requirements for industrial reuse stream (1–2 mgd) 

1 The values listed assume discharge to an irrigation canal during the summer season. During the winter season NPDES permit limits 

apply.  

2 Effluent TP limits are on a pounds per day basis. Concentration is provided for reference only.  

3 Effluent TN limits are estimated to be lower for summer discharge as a conservative assumption based on the requirements of the Recycled 

Water Rules (IDAPA 58.01.17, Section 607.02.d). The requirements for this discharge will be further refined through additional permit 

negotiations.  

BOD = biochemical oxygen demand. 

lbs/day = pounds per day. 

mgd = million gallons per day. 

mg/l = milligrams per liter. 

5.2 Wastewater Treatment Process 

The Nampa WWTP operates as a secondary treatment facility that uses conventional aerated 

activated sludge units for biological oxidation of the wastewater. The Nampa WWTP will be upgraded 
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to provide full-scale recycled water. The goal is to provide Class A recycled water (as defined in IDAPA 

58.01.17.601) to local industries and irrigation users for reuse. The processes that will be installed 

to achieve this include tertiary filtration, ultraviolet disinfection, industrial pump station and pipeline, 

and irrigation reuse pump station and pipeline. IDAPA 58.01.17 provides the disinfection 

requirements for achieving Class A municipal recycled water quality, which must be a disinfection 

process that, when combined with filtration, can achieve 5-log inactivation of virus (IDAPA 58.01.17 

Section 601.01.a.i.2).  

The new or modified unit processes that will be necessary and the associated design capacity of 

these systems are provided in Table 5-2. These systems will need to be installed at the Nampa 

WWTP in order to provide Class A recycled water to irrigation and industrial users. These design 

criteria will be further defined through preliminary and final design stages of the project. 
 

Table 5-2. Recycled Water Program Unit Processes Required and Preliminary Design Criteria 

Unit Process Unit Process Assumptions 

Aeration basin modifications 

• Construction of Aeration Basin #4 

• Sized identical to existing aeration basins: 134 ft x 160 ft x 21 ft 

• 3,304,000-gallon capacity 

Blower building 

• 6, 700-hp blowers (5 duty, 1 standby), 9,750 cfm sizing 

• 12,000-ft2 building 

• 500-kW generator 

RAS piping and WAS pumping 

• 2 WAS pumps (10 hp each) 

• WAS pump TDH: 50 ft 

• 60 LF of 18-inch RAS piping and fittings  

• 275 LF 30-inch piping 

MLR pumps 

• 4 pumps, 17,000 gpm (24 mgd) each 

• 10 feet TDH 

• 125 hp mixed flow pumps, 1 per treatment train 

Final clarifier No. 4 • Circular clarifier, 120-ft diameter with mechanism 

Solids facility expansion 

• 1,650-ft2 building expansion 

• 2 rotary drum thickeners, 440 gpm capacity each 

• 1 centrifuge, 200 gpm capacity 

Struvite reactor 

• 3,888-ft2 building 

• Struvite reactor equipment and piping 

• 1,185 LF of 10-inch piping 

Filter lift pump station 

• Building enclosure 

• 3 vertical turbine pumps 

• 20-inch vertical turbine solids handling 

• Flow: 9,450 gpm 

• TDH: 30 feet 

• Power: 100 hp 

• 500-kW generator 

• 530 LF of 42-inch piping 
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Table 5-2. Recycled Water Program Unit Processes Required and Preliminary Design Criteria 

Unit Process Unit Process Assumptions 

Sand or Membrane filtration 1 

Sand Filtration 

• 1,900-ft2 building 

• 9 filter cells, 108 modules, 40-inch filter bed 

• Three rotary screw compressors (two duty, one standby) 

• Coagulant feed system 

Membrane Filtration 

• 12,000-ft2 building (200 ft x 60 ft x 36 ft) 

• 105-ft long, 40-ft wide, 16-ft deep membrane tanks  

• 36 membrane cassettes and 2,808 modules installed 

• 6 permeate pumps 

• 2 positive displacement blowers (1 duty, 1 standby) 

Ultraviolet disinfection: Class A  

• 5,460-ft2 building 

• 4 channels, 9 banks per channel 

• Disinfection dose: 100 mJ/cm 2 

Effluent forcemain for irrigation reuse • 6,000 LF of 42-inch high density polyethylene pipe 

Effluent pump station for irrigation reuse • Vertical turbine pumps (3) 

• References Project Group A Primary Effluent Pump Station 

• 20-inch vertical turbine solids handling 

• Flow: 9,450 gpm 

• TDH: 30 feet 

• Power: 100 hp 

• Building enclosure: 14 ft x 54 ft 

Effluent pump station & forcemain for industry • 2 submersible pumps, duplex-type arrangement  

• TDH: 40–80 ft 

• 10,000 LF of 12-inch polyvinyl chloride forcemain 

• 840 LF of 42-inch piping industrial flow (1–2 mgd) disinfected to Class-A 
standards using in-pipe ultraviolet treatment 

• Disinfection dose: 100 mJ/cm 2 

Digester #5 • 1 mixing pump, 125 hp motor 

• Flare relocation 

Primary thickening • Thickening feed pumps, 2 duty/1 standby, 30 hp motors 

• Rotary drum thickeners, 2 duty/1 standby 

• Thickened primary sludge pumps, 2 duty/1 standby, 15 hp motors 

• Polymer make-up and feed systems 

• Centrate pumps: 2 duty/1 standby, 20 hp motors 

1 Title 22 approved technology per IDAPA 58.01.17 Section 610.01. Filtration technology is still being evaluated as part of the project pre-

design phase.  

Any potable water used as seal water for recycled water pump seals shall be protected from backflow with an approved backflow 

prevention device or air gap per IDAPA 58.01.17 Section 608.02a. 

cfm = cubic feet per minute. 

ft = feet. 

gpm = gallons per minute. 

hp = horsepower. 

kW = kilo-Watt. 

LF = linear feet. 
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mJ/cm2 = millijoule per square centimeter. 

RAS = return activated sludge. 

TDH = total design head. 

WAS = waste activated sludge. 

 

Process flow diagrams for the liquid and the solid streams are provided in Figures 6 and 7, 

respectively.  

5.3 Hydraulic Profile  

The City updated the Nampa WWTP hydraulic profile as part of the Facility Plan development. This 

preliminary hydraulic profile, including key inverts and elevations, is provided in Figure 13. It is 

anticipated that this preliminary hydraulic profile will be further refined as the remaining design 

stages of the project are completed. 

5.4 Characterize Wastewater and Recycled Water Streams  

The Nampa WWTP receives and treats wastewater flow and loadings from four sources: domestic 

(residential/commercial) dischargers, industrial dischargers, I/I from seasonal irrigation, and I/I from 

sources other than seasonal irrigation influences. The wastewater collected from the service area 

contains both organic and inorganic loadings. 

Domestic flow is independent of seasonal and climate conditions and tends to follow a diurnal flow 

pattern that reflects timing of water usage in the community. Industrial discharges come from a 

range of industries in the service area, including food processing plants, sanitation, and technology 

services. Industrial discharges are less consistent than domestic discharges and tend to be higher 

strength in terms of BOD, TSS, total Kjeldahl nitrogen, and TP and other loadings. I/I resulting from 

seasonal irrigation increases throughout the summer and peaks in the early fall. The non-seasonal 

irrigation I/I is driven by precipitation and groundwater variations (these are independent of irrigation 

influences).  

The City’s wastewater flow varies seasonally. Flow volumes are highest from June to January during 

irrigation season and followed by influences from industrial food processors’ peak discharge 

occurring during the late fall and winter. The annual average flow to the Nampa WWTP is gradually 

decreasing over recent years, caused by a reduction in local industry and subsequent industrial 

discharges to the municipal sewage system. The load has also decreased over the past 2 years due 

to the reduction in industrial discharges. The average monthly flow has not decreased at the same 

rate as the influent load, most likely because the industrial flows have not decreased at the same 

rate as loads, and there has been growth in domestic discharge, which constitutes flow with lower 

concentrations of BOD and TSS, yielding less load for the same flow.  

A wastewater characterization study was performed as part of the Facility Plan development. The 

results of the study were documented in TM T-49 Nampa WWTP Capacity Assessment. For more 

information on wastewater characteristics, refer to Appendix C of the Facility Plan. 

The Facility Plan included the development of TM T-46 Flow and Loads which evaluated current 

conditions and developed future projections based on population growth. The current condition was 

based on available Nampa WWTP data from 2012 through 2015. Table 5-3 is the resulting current 

flow and load condition for the Nampa WWTP.  
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Table 5-3. Nampa Wastewater Current Flows and Loads 

Influent 

Category 

Flow (mgd) BOD (lbs/day) TSS (lbs/day) TKN (lbs/day) TP (lbs/day) 

Annual 

Average 

Maximum 

Month 

Peak 

Day 

Annual 

Average 

Maximum 

Month 

Peak 

Day 

Annual 

Average 

Maximum 

Month 

Peak 

Day 

Annual 

Average 

Maximum 

Month 

Peak 

Day 

Annual 

Average 

Maximum 

Month 

Peak 

Day 

Domestic 7.67 7.67 7.67 16,132 19,578 40,564 17,807 19,898 37,414 2,524 2,880 4,175 373 414 700 

Industrial 1, 2 2.82 2.82 4.23 20,389 20,389 30,583 10,632 10,632 15,948 1,988 1,988 2,983 345 345 517 

Irrigation-
related I/I  3 

0.95 2.28 2.38 – – – – – – – – – – – – 

Non-irrigation 
I/I 

0.14 0.34 2.30 
– – – – – – – – – – – – 

Total Influent 4 11.6 13.1 16.6 36,521 39,967 71,147 28,439 30,530 53,362 4,512 4,868 7,158 718 759 1,217 

1 For industrial customers, the Average Annual flow capacity represents the allowable daily discharge. Values are rounded to the nearest hundredth mgd and whole value pounds per day 

(lbs/day) for flow and load, respectively. 

2 Peak Day = 1.5 * monthly average for industrial flows and loads. 

3 Seasonal irrigation is calculated to increase during irrigation season (April–September) by approximately 1.9 mgd. This period represents approximately half the year; therefore, the monthly 

average is 1.9 divided by 2 = 0.95 mgd. Estimates were developed based on Nampa WWTP influent data from 2008 through 2016. Seasonal irrigation average, maximum month, and peak 

day flows are assumed to not change over time. 

4 Total flows = total industrial permitted flow + total domestic flow + seasonal irrigation + other I/I; Total loads = total industrial permitted load + total domestic load; values are rounded to the 

nearest tenth mgd for flow and nearest lbs/day for loads. 
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The Facility Plan evaluated future flow and loading conditions through 2040, which will inform the 

design of the Preferred Alternative. During the summer season, the full 20.1 mgd maximum month 

flow would be treated to Class A recycled water quality and then discharged to an irrigation canal. 

The City plans to produce 1–2 mgd of treated Class A water that would be available year-round for 

industrial reuse (the permitting for this will occur in the future). During the winter, the City would 

operate under its existing NPDES permit and discharge the treated effluent to Indian Creek. Table 5-

4 summarizes these future flow and loading conditions.
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Table 5-4. Nampa Wastewater 2040 Flow and Loading Projections 

Influent 

Category 

Flow (mgd) BOD (lbs/day) TSS (lbs/day) TKN (lbs/day) TP (lbs/day) 

Annual 

Average 

Maximum 

Month 

Peak 

Day 1 

Annual 

Average 

Maximum 

Month 

Peak 

Day 1 

Annual 

Average 

Maximum 

Month 

Peak 

Day 1 

Annual 

Average 

Maximum 

Month 

Peak 

Day 1 

Annual 

Average 

Maximum 

Month 

Peak 

Day 1 

Domestic 13.69 13.69 13.69 30,652 38,136 83,029 35,330 41,892 90,700 4,693 5,483 9,079 708 848 1,347 

Industrial 2 3.8 3.8 5.7 32,907 32,907 49,360 23,150 23,150 34,725 2,906 2,906 4,360 762 762 1,143 

Irrigation-
related I/I  3 

0.95 2.28 2.38 – – – – – – – – – – – – 

Non-
irrigation I/I 

0.14 0.34 2.30 – – – – – – – 
– – – – – 

Total 
influent flow 
and loads 4 

18.6 20.1 24.1 63,560 71,040 132,390 58,480 65,040 125,430 7,600 8,390 13,440 1,470 1,610 2,490 

1 Peak Day = 1.5 * monthly average for industrial flows and loads. 

2 For industrial customers, the Average Annual flow capacity represents the allowable daily discharge. Values are rounded to the nearest hundredth mgd and whole value lbs/day for flow and 

load, respectively. 

3 Seasonal irrigation is calculated to increase during irrigation season (April–September) by approximately 1.9 mgd. This period represents approximately half the year; therefore, the monthly 

average is 1.9 divided by 2 = 0.95 mgd. Estimates were developed based on Nampa WWTP influent data from 2008 through 2015. Seasonal irrigation average, maximum month, and peak 

day flows are assumed to not change over time. 

4 Total flows = total industrial permitted flow + total domestic flow (2040) + seasonal irrigation + other I/I; total loads = total industrial permitted load + total domestic load (2040); values are 

rounded to the nearest tenth mgd for flow and 10 lbs/day for loads.
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5.5 Wastewater Treatment and Reuse System 

The Nampa WWTP will be designed to treat for constituents as designated in the future reuse permit. 

The influent concentrations for the Class A constituents and phosphorus is compared with the target 

removal efficiencies in Table 5-5.  
 

Table 5-5. Nampa WWTP Influent Concentrations & Removal Efficiencies 

Parameter Influent Concentration 1 Effluent Limit  2 Removal Efficiency 

TSS 220 mg/l 30 mg/l 86% 

Turbidity NA 0.5 NTU  

BOD5 
3 263 mg/l 10 mg/l 96% 

TN 4 36.2 mg/l 30 mg/l 17% 

TP  0.35 mg/l  

Ammonia, total as N 22.5 mg/l 
1.41 mg/l (December–February) and 

1.31 mg/l (March–November) 
94% 

Total coliform (organisms/100 

mL) 

– 5 2.2 (7-day median) 
– 

Viruses – 5 Disinfection to 5-log inactivation of virus – 

pH 7.9 SU 6.0–9.0 S.U. – 

1 Influent concentrations represent 2017 annual averages. 

2 Effluent limits are shown as monthly averages unless otherwise indicated. 

3 BOD5 removal is based on IDAPA 58.01.17 Class A requirements for non-recharge and residential irrigation uses. 

4 The TN limit of 30 mg/l proposed for discharge to Phyllis Canal (non-recharge use). 

5 Data not measured. 
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Section 6 

Description, Operation, and Control 
of Unit Operations and Processes 

6.1 Unit Operations/Process 

The Nampa WWTP is a secondary treatment facility that uses conventional aerated activated sludge 

units for biological oxidation of the wastewater. The current design total rated hydraulic (maximum 

month) is 18 mgd. This rating will be increased to 20.1 mgd with the completion of the Phase II 

Upgrades to the Nampa WWTP.  

Figures 6 and 7 show the overall process flow schematic for the Nampa WWTP after the completion 

of the Phase II and Phase III upgrades which include the proposed recycled water program and 

tertiary filtration components. As shown in the figures, raw wastewater enters the influent pump 

station and is pumped up to the influent screens. The primary influent then flows by gravity through 

the grit chambers and to the primary influent splitter box. The screened and degritted wastewater 

flow is then split between the three primary clarifiers for primary treatment. This headworks building 

is enclosed thereby reducing nuisance odors from affecting the surrounding community. 

Currently, anywhere from 0 to 40 percent of the primary effluent is directed to the trickling filter 

recirculation pump station where it is split between two trickling filters for BOD removal. The trickling 

filter mixed liquor flows from the trickling filter recirculation pump to a secondary clarifier for settling. 

The trickling filter secondary effluent is then mixed with the remaining primary effluent and directed 

to one of the three aeration basins via the primary effluent pump station for biological treatment. 

Following the completion of the Phase II Upgrades the primary effluent will flow directly to the 

primary effluent pump station as the trickling filters will be demolished which will additionally result 

in the removal of a large nuisance odor producing element at the plant 

The aeration basins are configured with an anaerobic zone, a flexible aerated zone (FAZ), and an 

aerobic zone for biological nutrient removal. Mixing in the anaerobic and FAZ cells is provided by 

submerged medium-speed mixers, while aeration and mixing in the aerobic zones and FAZ is 

provided by centrifugal blowers and membrane and ceramic diffusers. After exiting the aeration 

basins, the mixed liquor flows by gravity to the final clarifier flow splitter box and is divided between 

one of three final clarifiers. The secondary effluent flow is injected with sodium hypochlorite for 

disinfection then flows through one of two chlorine contact chambers. The disinfected effluent is 

dosed with sodium bisulfite for dechlorination before a portion of the water is pumped for use as No. 

4 water throughout the plant. The remainder is sent to the post aeration basin to increase the 

dissolved oxygen concentration before being discharged to Indian Creek.  

The Phase II/III Upgrades will modify the operation of the Nampa WWTP to make it capable of 

producing recycled water. The most notable changes will be the addition of tertiary filtration and 

additional disinfection steps. These processes are in the design process but will be configured to 

meet the requirements for Class A Recycled Water including incorporation of a recycled water pump 

station to convey the recycled water to Phyllis Canal.  

Waste activated sludge is pumped through thickening feed pumps to rotary drum thickeners after 

the addition polymer for more efficient thickening. The thickened waste activated sludge is pumped 
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to primary anaerobic digesters along with the primary sludge. Polymer is added to the sludge prior to 

dewatering using centrifuges. The centrate is sent to a centrate storage tank, combined with the 

filtrate from the rotary drum thickeners, and mixed with ferrous chloride for control of hydrogen 

sulfide odors prior to being pumped back to headworks. Dewatered biosolids are stored on site in 

sludge drying beds prior to landfill disposal. Due to high volatile solids reduction these biosolids have 

low associated nuisance odors. Collected screenings and grit are also landfilled. 

6.2 Normal Operations 

The Class A recycled water system may discharge up to 31 cfs at full design flow rates. Typical flow 

patterns and flow rates will be developed following design and construction of the Nampa WWTP 

upgrades. 

6.3 Process Monitoring and Control Systems 

The City’s overall control system was described within the preliminary design documents developed 

under Phase I Upgrades. The project team (Brown and Caldwell and Nampa WWTP staff) developed 

the Instrumentation and Control Philosophy, which was described as “a defined thought process 

regarding system controls in support of a set operational philosophy through standards and 

procedures.” The final programmable logic controller (PLC) manufacturer and model, Rockwell 

Automation ControlLogix platform, were selected through this effort. 

The existing control system architecture is a distributed system placing automatic logic within the 

uninterruptable power supply (UPS) backed, non-redundant, PLCs located within main process areas 

and dedicated controls for complex equipment. Manual controls are separated between the motor 

control centers (MCCs) and the local equipment. As part of the “hands-on” control philosophy, the 

existing equipment preference is to have the operator visit the MCC prior to moving to the local 

equipment. At the MCC, the operator places the equipment in the Hand position, which allows the 

Start/Stop selection to become active local to the equipment. This movement confirms the 

operator’s intentions of removing the equipment control from the PLC.  

Remote operations for the entire plant can be accessed both at the MCC located PLC cabinets, 

where panel mounted workstations reside, and within the administrative building where the 

Supervisory Control and Data Acquisition (SCADA) desktop workstations and servers reside. These 

controls include supervisory actions such as set point manipulation and lead equipment selection 

and remote manual start/stop action and manual speed manipulations for variable speed 

equipment.  

Remote and off-site access is not provided to operations staff due to the City’s requirement to 

maintain a highly secured control system by limiting remote network access, but remote alarming is 

extended offsite through the use of both a hardware alarm autodialer for critical alarms and a SCADA 

based software autodialer for all alarms. 

Through Phase I, the existing control system was expanded to include support for new facilities and 

equipment with the plant network system being rerouted to designated utility corridors, providing 

distinct utility paths through the facility. The new corridors will provide designated locations for all in-

plant utilities to be routed, including communications. The existing fiber optic communication cable 

was retained and new fiber optic cable was routed through the new corridors, providing a redundant 

network path to each of the existing facilities modified under the Phase I construction. Because the 

Phase I upgrades will not touch every part of the existing facility, the network topology during this 

time frame comprises both a modified star configuration and a new redundant ring. UPS-supported 

REUSE PROPONENTS' SUBMISSION OF EXHIBIT J Page 103 of 259

00492



Recycled Water Reuse Permit Application Plan of Operations Section 6

 

 

6-3 

Use of contents on this sheet is subject to the limitations specified at the end of this document. 
Nampa Reuse Permit_Plan of Operations_3-18-19 

SCADA workstations are located at each MCC located PLC cabinet providing access to the plant 

SCADA system. 

Complex equipment added through Phase I Upgrades also includes a UPS-supplied PLC control 

system with local human machine interfaces. These equipment types provide full automatic control 

with access to the plant-wide SCADA system for remote status, indications, and alarming. In a case-

by-case evaluation, remote supervisory control will be provided, allowing operations to update local 

control set points and alarm points, with limited start/stop capability and process adjustment. 

Throughout Phase II/III Upgrades, portions of the facility will be modified to include the utility 

corridors and new process buildings, the older fiber optic cable will be abandoned or used to pull in 

additional fiber, which will be routed through the corridors forming two complete smaller redundant 

rings, with some outlying buildings maintaining the original conduit route until the facility’s new 

Headworks, Operations building, and Administrative building are constructed. At this time, the final 

corridors will be completed allowing the final three fully redundant network rings to be completed.  

The three separate but redundant rings allow the network attachments at buildings to be close to the 

corridor, minimizing single routes, which could allow breakage at two points within the network 

during a single excavation. To minimize this possibility, the network routings into building should be 

placed at a minimum of 4 feet of depth difference, where multiple entries into the building are not 

feasible.  

The inclusion of redundant paths minimizes the City’s dependency on the SCADA software to 

mitigate network outages. Overall, they provide for a greater support mechanism for data transfers 

from the local PLCs to the SCADA Historian located in the Administration building. This new 

configuration is designed to accommodate relocation of the Administration building at some time in 

future planning. 

6.4 Operating Instructions 

The City maintains an existing operations and maintenance (O&M) manual in hardcopy form, 

retained on-site at the Nampa WWTP. The City will be converting this O&M manual to electronic 

format and incorporating new facilities, such as Phase I Upgrades – Project Group A, into the 

manual.  

In the future, as Phase II Upgrades are constructed and commissioned, the O&M manual will also be 

updated with the new unit processes and equipment. Because the recycled water program is still in 

the preliminary design stage at this time, there are no O&M manuals available because the major 

processes and equipment are still being developed. When these are selected and constructed in the 

future, the City will actively be modifying the existing O&M manual as required.  

6.5 Common Operating Problems  

The existing Nampa WWTP experiences few operational issues. Most processes are set up with 

redundancy to mitigate the risks of equipment failure. Troubleshooting and common operating 

problems will be documented once the reuse system becomes operational. 

6.6 Laboratory Tests (Process Control) 

The laboratory tests list for process control will be developed following permit issuance and project 

design. Current tests performed at the Nampa WWTP include, but are not limited to, chlorine, 

carbonaceous oxygen demand, suspended solids, settleometer, pH, microscope examination, 
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settleable solids, centrifuge, sludge volume index, F/M ratio, dissolved oxygen uptake, volatile solids, 

volatile suspended solids, total volatile solids, acidity, alkalinity, and percent carbon dioxide. 

6.7 Laboratory Tests (Compliance Determination) 

The laboratory tests list for compliance determination will be developed following permit issuance 

and project design. Current tests performed at the Nampa WWTP include, but are not limited to, flow, 

pH, BOD, E. coli, TSS, TP, orthophosphate, conductivity, turbidity, NH3, total Kjeldahl nitrogen, 

nitrate, nitrite, hardness, temperature, and chlorine. 

6.8 Start-up Procedures 

Startup procedures will be documented once the reuse system becomes operational. 

6.9 Emergency Operating Plans 

The City maintains the Sanitary Sewer Overflow Response Plan (SSORP), pursuant to the terms and 

conditions of the U.S. Environmental Protection Agency’s 2000 Consent Decree. The SSORP is 

designed to ensure every report of a confirmed sewage spill is immediately dispatched to the 

appropriate collections personnel so that the effects of the overflow can be minimized with respect 

to its adverse impacts on beneficial use, water quality of surface waters, and customer service. The 

SSORP includes provisions to ensure safety, pursuant to the directions provided by the City, and 

make sure notification and reporting procedures are executed to the necessary collections 

personnel, state, and federal authorities. The SSORP comprises overflow response procedures, 

public advisory procedures, regulatory agency notification plan, media notification procedure, and 

distribution and maintenance of the SSORP.  

This emergency response plan and procedures will be reevaluated and revised to document any 

changes that may result from the implementation of the recycled water program. 

 

REUSE PROPONENTS' SUBMISSION OF EXHIBIT J Page 105 of 259

00494



 

 

 

7-1 

Use of contents on this sheet is subject to the limitations specified at the end of this document. 
Nampa Reuse Permit_Plan of Operations_3-18-19 

Section 7 

Wastewater and Recycled Water 
Treatment and Storage Lagoons 

Treatment ponds and storage lagoons are not included as part of this project. All treatment is 

conducted at the Nampa WWTP as described in Sections 5 and 6. 
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Section 8 

Reuse Site Features and 
Characteristics 

8.1 Fencing and Posting 

Per the Guidance Manual, buffer zones and fencing are not required for Class A recycled wastewater. 

However, the discharge pipe will be located on PID property. PID prohibits access to canal roads by 

unauthorized personnel. Additionally, access to the discharge point will be secured for access by 

authorized personnel only via security fencing or other measures, similar to City irrigation pump 

stations located along the Phyllis Canal.  

Signage with a message indicating that the discharge is recycled wastewater and a “do not drink” 

warning will be posted at the discharge pipe.  

All piping, valves, and other appurtenances from the Nampa WWTP to the discharge point to Phyllis 

Canal will be purple in color (Pantone 512, 522, or equivalent). 

This section of the Plan of Operations will be updated to meet requirements of the reuse permit, 

once issued. 

8.2 Backflow Prevention Equipment  

There will be no connections to other water sources utilized for the operation of the recycled water 

system. 
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Section 9 

Reuse Site Loading Rates 

Considerations for reuse site loading rates are discussed in Preliminary Technical Report Section 8. 

This section of the Plan of Operations will be updated to meet requirements of the reuse permit once 

issued.  
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Section 10 

Reuse Site Vegetation 

Vegetation within the area of analysis is described in Preliminary Technical Report Section 9. This 

section of the Plan of Operations will be updated to meet requirements of the reuse permit once 

issued.
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Section 11 

Reuse Site Management 

Considerations for reuse site management planning are discussed in the Preliminary Technical 

Report Section 10. This section of the Plan of Operations will be updated to meet requirements of 

the reuse permit once issued.  
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Section 12 

Monitoring Activities 

Recycled water monitoring will occur at the discharge point to Phyllis Canal. A monitoring plan 

guiding the collection of compliance determination data will be developed following issuance of the 

reuse permit and before discharging recycled water authorized under the permit. 

Groundwater, soil, crop tissue, and other monitoring is not believed to be applicable for this permit 

due to the discharge of recycled water directly to the Phyllis Canal for use as irrigation water supply 

augmentation.
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Section 13  

Maintenance 

The City’s recycled water system will have detailed maintenance information and guidance to 

facilitate proper care and troubleshooting. Future maintenance information, including preventative 

maintenance schedules, troubleshooting charts and guides, maintenance record system, location of 

manufacturer’s manuals, management of spare parts inventory, vendors, and outside contractors 

and suppliers will be developed and made available to the IDEQ following permit issuance and prior 

to discharging recycled water authorized by the permit. 

During the Facility Plan development for the Nampa WWTP, the City evaluated high level operations 

and maintenance costs for the preliminary equipment. These planning-level estimates will be further 

refined through the preliminary and final design stages of the project.  
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Section 14 

Records and Reports 

This section of the plan of operations will be updated following issuance of the reuse permit and 

before the discharge of recycled water authorized under the permit. For current operations, daily 

operating logs are completed by operators at the Nampa WWTP and filed for NPDES permit 

compliance. Storage of laboratory data, records, and report generation is currently in the process of 

being migrated to the HACH WIMS program. This program and associated records will be stored on 

secure City servers. Reporting procedures for permit violations will be written and adopted following 

issuance of the reuse permit.
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Well ID 418228
Sand and gravel 3-43 ft
Alternating clay and sand layers 43-115 ft
DTW=35 ft

Qdb: GRAVEL OF DEER FLAT TERRACE. 
Sandy pebble gravelgrading at depth to 
coarse pebbly sand. Deposited on the fourth
terrace above the floodplain in the western 
Boise Valley. 10 meters thick.

Tgf: GLENNS FERRY FORMATION
Greenish gray poorly consolidated siltstone 
and fine sandstone. Distinct thick beds; 
indistinct thin bedding. Includes tan sandstone 
in Dead Horse Canyon.

Qwig: SANDY SILT OF BONNEVILLE FLOOD SLACK WATER
Thin-bedded tan silt, silty sand, and fine sand.  
Extent of slack-water sediment not everwhere concordant 
with interpreted extent of flood waters, 3-6 meters thick.

Qibs: BASALT FLOWS OF INDIAN CREEK BURIED BY LOESS 
AND STREAM SEDIMENTS. Tan massive silt, light brown stratified clay, 
silt, and sand, and basalt 6-15 meters (20-50 feet) deep.
Location of basalt based on water well logs and subcrop 
mapping by Wood and Anderson (1981).

Qas: SANDY ALLUVIUM OF SIDE-STREAM VALLEYS AND GULCHES
Medium to coarse sand interbedded with silty fine sand and silt. 
Sediment mostly derived from weathered granite and reworked 
Tertiary sediments.  Thickness variable.  Minor pedogenic clay 
and calcium carbonate.

Well ID 450093
Clay 3-20 ft
Sand and gravel 20-37 ft
Alternating clay and sand layers 37-244 ft
DTW= 48 ft

Well ID 431722
Gravel 5-61 ft
Alternating clay and sand layers 60-217 ft
DTW=32 ft

Well ID 439853
Sandy clay 3-36 ft
Sand and gravel 36-80 ft
DTW=13 ft

Well ID 430456
Alternating sand/clay/gravel layers 1-125 ft
DTW=8 ft

Well ID 429107
Alternating sand, gravel, clay layer 2-67 ft
Basalt 67-103 ft
DTW=17 ft

Well ID 405342
Sand 16-21 ft
Alternating sand and clay layers 21-73 ft
Basalt 73-94 ft
DTW=3 ft
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Figure 10. Local Geology and Groundwater Wells
Client: City of Nampa
Date: 2-25-2019
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Figure 11. EDMS Wells
Client: City of Nampa
Date: 2-25-2019
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Appendix C: Indian Creek Background Flow Data 
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Table C-1. May 2012 Indian Creek Flow and Water Quality Data 

Date 
Flow Temperature NO2-NO3 TKN 

Total 

Nitrogen 

Total 

Phosphorus 

cfs °C mg/l mg/l mg/l mg/l 

5/1/2012 64 14.3 – – – – 

5/2/2012 63 9.8 – – – 0.17 

5/3/2012 72 – – – – – 

5/4/2012 77 – – – – – 

5/5/2012 72 – – – – – 

5/6/2012 75 – – – – – 

5/7/2012 77 14.4 – – – – 

5/8/2012 68 – – – – – 

5/9/2012 56 11.4 2.14 0.49 2.63 0.13 

5/10/2012 51 – – – – – 

5/11/2012 42 – – – – – 

5/12/2012 42 – – – – – 

5/13/2012 43 – – – – – 

5/14/2012 43 – – – – – 

5/15/2012 46 16.5 – – – – 

5/16/2012 45 13.8 – – – 0.24 

5/17/2012 45 – – – – – 

5/18/2012 48 – – – – – 

5/19/2012 48 – – – – – 

5/20/2012 48 – – – – – 

5/21/2012 47 17.5 – – – – 

5/22/2012 48 – – – – – 

5/23/2012 49 12.5 – – – 0.20 

5/24/2012 49 – – – – – 

5/25/2012 51 – – – – – 

5/26/2012 60 – – – – – 

5/27/2012 63 – – – – – 

5/28/2012 57 – – – – – 

5/29/2012 51 – – – – – 

5/30/2012 51 13.6 – – – 0.24 

5/31/2012 50 15.5 – – – – 

Average 55 13.9 2.14 0.49 2.63 0.20 
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Table C-2. June 2012 Indian Creek Flow and Water Quality Data 

Date 
Flow Temperature NO2-NO3 TKN 

Total 

Nitrogen 

Total 

Phosphorus 

cfs °C mg/l mg/l mg/l mg/l 

6/1/2012 49 – – – – – 

6/2/2012 50 – – – – – 

6/3/2012 47 – – – – – 

6/4/2012 56 – – – – – 

6/5/2012 44 15.3 – – – – 

6/6/2012 47 11.7 – – – 0.20 

6/7/2012 44 – – – – – 

6/8/2012 44 – – – – – 

6/9/2012 47 – – – – – 

6/10/2012 49 – – – – – 

6/11/2012 47 18.0 – – – – 

6/12/2012 45 – – – – – 

6/13/2012 42 15.4 4.80 0.61 5.41 0.19 

6/14/2012 50 – – – – – 

6/15/2012 38 – – – – – 

6/16/2012 38 – – – – – 

6/17/2012 39 – – – – – 

6/18/2012 38 18.1 – – – – 

6/19/2012 28 – – – – – 

6/20/2012 32 14.3 – – – 0.20 

6/21/2012 36 – – – – – 

6/22/2012 24 – – – – – 

6/23/2012 24 – – – – – 

6/24/2012 24 – – – – – 

6/25/2012 24 – – – – – 

6/26/2012 24 17.6 – – – – 

6/27/2012 26 15.0 – – – 0.24 

6/28/2012 29 – – – – – 

6/29/2012 28 – – – – – 

6/30/2012 30 – – – – – 

Average 38 15.7 4.80 0.61 5.41 0.21 
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Table C-3. July 2012 Indian Creek Background Flow Data 

Date 
Flow Temperature NO2-NO3 TKN 

Total 

Nitrogen 

Total 

Phosphorus 

cfs °C mg/l mg/l mg/l mg/l 

7/1/2012 32 – – – – – 

7/2/2012 31 19.9 – – – – 

7/3/2012 29 18.0 – – – 0.23 

7/4/2012 29 – – – – – 

7/5/2012 32 – – – – – 

7/6/2012 30 – – – – – 

7/7/2012 31 – – – – – 

7/8/2012 33 – – – – – 

7/9/2012 34 – – – – – 

7/10/2012 33 19.0 – – – – 

7/11/2012 50 18.6 3.87 0.43 4.30 0.26 

7/12/2012 54 – – – – – 

7/13/2012 58 – – – – – 

7/14/2012 59 – – – – – 

7/15/2012 61 – – – – – 

7/16/2012 62 – – – – – 

7/17/2012 55 18.1 – – – -- 

7/18/2012 54 18.5 – – – 0.21 

7/19/2012 36 – – – – – 

7/20/2012 33 – – – – – 

7/21/2012 34 – – – – – 

7/22/2012 34 – – – – – 

7/23/2012 35 – – – – – 

7/24/2012 34 18.3 – – – – 

7/25/2012 31 17.8 – – – 0.22 

7/26/2012 30 – – – – – 

7/27/2012 28 – – – – – 

7/28/2012 27 – – – – – 

7/29/2012 28 – – – – – 

7/30/2012 29 – – – – – 

7/31/2012 28 – – – – – 
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Table C-4. August 2012 Indian Creek Flow and Water Quality Data 

Date 
Flow Temperature NO2-NO3 TKN 

Total 

Nitrogen 

Total 

Phosphorus 

cfs °C mg/l mg/l mg/l mg/l 

8/1/2012 29 18.2 4.47 0.68 5.15 0.26 

8/2/2012 29 19.1 – – – – 

8/3/2012 28 – – – – – 

8/4/2012 29 – – – – – 

8/5/2012 29 – – – – – 

8/6/2012 28 – – – – – 

8/7/2012 29 19.6 – – – – 

8/8/2012 30 18.4 – – – 0.32 

8/9/2012 31 – – – – – 

8/10/2012 31 – – – – – 

8/11/2012 31 – – – – – 

8/12/2012 35 – – – – – 

8/13/2012 39 – – – – – 

8/14/2012 42 18.4 – – – – 

8/15/2012 42 – – – – – 

8/16/2012 41 17.9 – – – 0.23 

8/17/2012 41 – – – – – 

8/18/2012 41 – – – – – 

8/19/2012 44 – – – – – 

8/20/2012 47 – – – – – 

8/21/2012 46 18.5 – – – – 

8/22/2012 45 17.6 – – – 0.26 

8/23/2012 45 – – – – – 

8/24/2012 45 – – – – – 

8/25/2012 47 – – – – – 

8/26/2012 54 – – – – – 

8/27/2012 62 – – – – – 

8/28/2012 60 – – – – – 

8/29/2012 50 17.1 – – – 0.24 

8/30/2012 50 17.5 – – – – 

8/31/2012 53 – – – – – 

Average 40 18.2 4.47 0.68 5.15 0.26 
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Table C-5. September 2012 Indian Creek Flow and Water Quality Data 

Date 
Flow Temperature NO2-NO3 TKN 

Total 

Nitrogen 

Total 

Phosphorus 

cfs °C mg/l mg/l mg/l mg/l 

9/1/2012 53 – – – – – 

9/2/2012 53 – – – – – 

9/3/2012 54 – – – – – 

9/4/2012 53 – – – – – 

9/5/2012 54 16.0 – – – 0.19 

9/6/2012 54 – – – – – 

9/7/2012 53 – – – – – 

9/8/2012 56 – – – – – 

9/9/2012 70 17.4 – – – – 

9/10/2012 70 – – – – – 

9/11/2012 70 – – – – – 

9/12/2012 70 14.1 3.07 0.45 3.52 0.20 

9/13/2012 69 15.5 – – – – 

9/14/2012 71 – – – – – 

9/15/2012 71 – – – – – 

9/16/2012 69 – – – – – 

9/17/2012 70 – – – – – 

9/18/2012 70 15.5 – – – – 

9/19/2012 70 14.4 – – – 0.17 

9/20/2012 71 – – – – – 

9/21/2012 72 – – – – – 

9/22/2012 71 – – – – – 

9/23/2012 71 – – – – – 

9/24/2012 72 – – – – – 

9/25/2012 72 16.0 – – – – 

9/26/2012 72 15.8 – – – 0.17 

9/27/2012 72 – – – – – 

9/28/2012 72 – – – – – 

9/29/2012 71 – – – – – 

9/30/2012 71 – – – – – 

Average 66 15.6 3.07 0.45 3.52 0.18 

REUSE PROPONENTS' SUBMISSION OF EXHIBIT J Page 233 of 259

00622



 

 

D-1 

Permit Application_Preliminary Technical Report_3-18-19 

Appendix D: Phyllis Canal Background Data 
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Table D-1. Phyllis Canal Background Data 

Date 
Temperature TDS Total P Ortho P (as P) TKN NH3 NO3-NO2 NO3 TN 

°C mg/L mg/L mg/L mg/L mg/L mg/L mg/L mg/L 

4/25/2007   0.16   0.02  0.1  

5/2/2007   0.39   0.07  <0.1  

6/6/2007   0.41   0.06  <0.1  

7/11/2007   0.33   0.70  <0.1  

8/8/2007   0.30   0.16  1.0  

9/12/2007   0.39   0.18  1.1  

10/3/2007   0.43   0.04  1.2  

4/16/2008   0.50   0.04 1.75 1.8  

4/30/2008   0.40   0.04    

5/13/2008   0.32   0.03 1.20 1.3  

5/13/2008 10.5  0.32 0.25 0.60 0.03 1.20  1.80 

5/28/2008   0.28   0.06 1.65 0.2  

5/28/2008 12.0  0.28 0.15 0.40 0.06 0.65  1.05 

6/10/2008   0.24   0.01 0.68 0.4  

6/10/2008 12.2  0.24 0.18 0.30 0.01 0.68  0.98 

6/25/2008   0.36   0.01 1.34 0.9  

6/25/2008 15.2  0.36 0.27 0.60 0.01 1.34  1.94 

7/1/2008   0.34   0.11 1.03 0.7  

7/1/2008 17.0  0.34 0.25 0.50 0.11 1.03  1.53 

7/16/2008   0.26   0.10 0.99 0.6  

7/16/2008 17.1  0.26 0.20 0.50 0.10 0.99  1.49 

8/12/2008   0.31   0.14 1.68 1.3  

8/12/2008 18.0  0.31 0.25 0.30 0.14 1.68  1.98 

8/27/2008   0.33   0.03 1.62 1.2  

8/27/2008 16.5  0.33 0.31 0.40 0.03 1.62  2.02 

9/9/2008 17.0  0.33 0.30 0.05 0.04 1.50  1.55 

9/24/2008   0.26   0.10 1.12 0.9  

9/24/2008 15.0  0.26 0.27 0.50 0.10 1.12  1.62 

10/7/2008   0.24   0.05 1.06 0.6  

10/7/2008 15.2  0.24 0.23 0.50 0.05 1.06  1.56 

5/14/2009   0.26   0.30  0.6  

6/4/2009   0.22   0.10  0.3  

6/18/2009   0.14   0.09  0.3  

6/24/2009   0.14   0.08  0.3  

7/8/2009   0.25   0.05  0.4  

7/22/2009   0.34   0.04  0.9  

8/12/2009   0.32   0.04  0.7  

8/26/2009   0.32   0.05  1.0  

9/30/2009   0.29   0.02  0.8  
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Table D-1. Phyllis Canal Background Data 

Date 
Temperature TDS Total P Ortho P (as P) TKN NH3 NO3-NO2 NO3 TN 

°C mg/L mg/L mg/L mg/L mg/L mg/L mg/L mg/L 

2007–2009 

Average 
15.1 

 
0.30 0.24 0.42 0.09 1.23 0.77 1.6 

8/20/2018 19.0 140 0.08  0.32  2.03  2.35 

8/21/2018 19.1 134 0.07  0.32  1.72  2.04 

8/22/2018 20.1 136 0.11  0.28  1.71  1.99 

8/23/2018 20.1 126 0.07  0.30  3.53  3.83 

8/24/2018 19.5 140 0.07  0.34  1.67  2.01 

8/25/2018 20.5 135 0.18  0.32  1.71  2.03 

8/27/2018 18.3 134 0.08  0.33  1.51  1.84 

8/28/2018 19.2 104 0.06  0.28  1.63  1.91 

8/29/2018 17.7 134 0.03  0.31  1.30  1.61 

8/30/2018 19.0 136 0.09  0.46  1.60  2.06 

8/31/2018 20.1 106 0.04  0.33  1.24  1.57 

9/1/2018 17.8 125 0.11  0.36  1.42  1.78 

9/3/2018 19.8 111 0.06  0.29  1.10  1.39 

9/4/2018 18.2 122 0.07  0.31  1.33  1.64 

9/5/2018 19.4 145 0.08  0.33  1.40  1.73 

9/6/2018 21.6 166 0.08  0.36  1.72  2.08 

9/7/2018 19.2 130 0.06  0.33  1.67  2.00 

9/8/2018 20.0 144 0.08  0.41  1.82  2.23 

9/10/2018 17.7 170 0.08  0.45  1.47  1.92 

9/11/2018 17.7 153 0.08  0.36  1.69  2.05 

9/12/2018 17.8 148 0.06  0.31  1.48  1.79 

9/13/2018 16.6 169 0.14  0.38  1.48  1.86 

9/14/2018 17.4 147 0.08  0.42  1.51  1.93 

9/15/2018 17.7 164 0.06  0.39  1.65  2.04 

2018 

Average 
18.9 138 0.08 

 
0.35 

 
1.64 

 
1.99 

          

Overall 

Average 
17.7 138 0.22 0.24 0.37 0.09 1.44 0.77 1.86 
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Section 1: Introduction and Background 
Contaminant transport modeling was conducted to assess impact to groundwater from canal seepage for 

nitrate and total dissolved solids (TDS). Modeling was conducted with the Water Reuse/Land Treatment Sys-

tem (WR/LTS) model obtained from the Idaho Department of Environmental Quality (IDEQ). The WR/LTS 

model tool consists of two modules, the Nutrient/Hydraulic Balance module and the Groundwater Contami-

nant Transport module and is conventionally used to estimate groundwater impacts from reuse water ap-

plied to agricultural land. The Nutrient/Hydraulic Balance module calculates constituent loading rates, crop 

uptake and groundwater constituent loss, hydraulic loading rate, and percolate analyte concentration and 

volume. The percolate concentration and volume are then used as inputs into the Groundwater Contaminant 

Transport module that calculates groundwater constituent concentration at a defined downgradient location 

(IDEQ, 2018).  

Predicting impacts to groundwater chemistry resulting from canal seepage receiving Class A recycled water 

from the Nampa Wastewater Treatment Plant (WWTP) is an atypical application of the model that does not 

require the Nutrient/Hydraulic Balance module. Percolate volume and analyte concentration that would have 

been generated from the Nutrient/Hydraulic Balance Module are analytical estimates. Percolate concentra-

tion was estimated as the concentrations in the Phyllis Canal after the addition of Class A recycled water. 

Section 7.5.2 of the Preliminary Technical Report provides additional detail. Percolate volume was estimated 

using published canal seepage estimates, canal flow rate, and areal extent and is described in Section 3. 

Other Groundwater Contamination Transport inputs define the geology, aquifer characteristics, and orienta-

tion of the source relative to groundwater flow.  

The Groundwater Contaminant Transport module guidance instructs the user to define the land treatment 

swath that is a polygon oriented with groundwater flow direction. The swath length parallel and perpendicu-

lar to groundwater flow are key parameters for modeling impacts. The swath would be the perimeter of the 

field in the agricultural water reuse scenario typical of the model application. In this canal seepage applica-

tion, two swaths were defined along the Phyllis Canal downstream of the injection point of treated effluent 

and upstream of other return flows to the canal. One swath was defined in a portion of the canal that flows 

perpendicular to groundwater flow direction and another in a portion of the canal that flows parallel to 

groundwater flow. Swath orientation to groundwater flow is the predominant input variable in the Groundwa-

ter Contaminant Transport module, and the selection of reaches flowing parallel and perpendicular to 

groundwater provides impact endmembers.  

Section 2: Background Groundwater Quality 
Background groundwater quality was determined with analyte data contained in the State of Idaho’s Environ-

mental Data Management System (EDMS). The EDMS is a database of well construction/location data and 

groundwater quality data that can be assessed using a web-based interactive map. Wells were identified in 

the vicinity of anticipated impact and included wells directly upgradient of the Class A Recycled water dis-

charge location (Figure 10). Well and analyte data was filtered to include only wells in the shallow aquifer 

(80 feet or less) and a water quality sampling date within the past 10 years for NO3. Using the filters applied 

to nitrate data in the EDMS results in only one TDS data point. To capture a range of TDS results in the shal-

low aquifer, well depth was filtered to 100 feet or less, and the sample date range was filtered to include the 

past 30 years. The TDS dataset spans 1991 – 2011. Nitrate and TDS results are included in Table E-1. 

Background analyte concentration is a model input and is calculated as the average of the filtered data.  
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A total of 26 wells were identified in the region of interest. When the dataset was filtered for well depth and 

sampling date, the background nitrate concentration was calculated from nine samples and the TDS were 

estimated with five data points. Background nitrate concentration was estimated to be 7.3 mg/L and the 

TDS concentration to be 512 mg/L. Both background analyte concentration estimates are above the canal 

water concentrations. 
 

Table E-1. Background Groundwater Analyte Data 

Analyte Well Depth (ft) Sample Date Concentration (mg/L) 

Nitrate 

 

83 2017-06-28 4.8 

67 2014-07-16 7.3 

48 2016-07-07 7.6 

80 2015-06-23 8.8 

80 2012-09-11 8.4 

69 2012-09-11 7.7 

78 2012-09-26 6.0 

38 2012-09-11 0.31 

80 2012-09-18 5.1 

Median 7.3 

Total dissolved solids 

 

48 2011-06-27 538 

92 2001-06-28 279 

83 2007-06-29 501 

63 1998-07-08 512 

90 1991-08-27 533 

Median 512 

Section 3: Model Inputs  
The Groundwater Contaminant Transport module requires mixing zone depth, hydrogeologic, and groundwa-

ter transport data inputs. Known input parameters were entered while less certain parameters were esti-

mated and a sensitivity analysis conducted to determine range of potential impacts. Mixing zone depth in-

puts include the treatment swath dimensions, percolate volume, percolate constituent concentration, and 

background groundwater constituent concentration. The percolate volume and constituent concentration are 

typically retrieved from the Nutrient/Hydraulic Balance module. In this application, percolate constituent con-

centration was calculated using the constituent concentration in the effluent and canal water. Percolate vol-

ume was estimated from published local canal loss rate (12 percent to 20 percent)1 and assumed treatment 

                                                      

 
1 Carlson, R.A., and C.R. Petrich. 1999. New York Canal geologic cross section, seepage gain/loss data and ground water hydro-

graphs: compilation and interim findings. Treasure Valley Hydrologic Project Open File Report. 6 p. Berenbrock, C. 1999. Streamflow 
gains and losses in the Lower Boise River Basin, Idaho, 1996–97. U.S. Geological Survey Water Resources Investigations Report 99-
4105. 
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swath volume with a 5 foot water column (1,700 feet x 25 feet x 5 feet). Hydrogeologic inputs are the hy-

draulic conductivity (high, low range), hydraulic gradient, aquifer material, aquifer porosity, and aquifer thick-

ness. Groundwater transport calculation spatial and temporal inputs are required; however, the soil and 

chemical properties do not apply for the conservative species modeled (nitrate and TDS).  
 

Table E-2. Model Inputs 

Input Parameter Value Units Discussion of Sensitivity Input Value Justification 

Land treatment swath length 
parallel to groundwater flow 

1,700 x 25 ft 
Model highly sensitive to pa-
rameter 

Swath dimensions for the sections parallel to and per-
pendicular to groundwater flow. 25 ft is canal width.  

Swath is shown on Figure 11. 

Land treatment swath width 
perpendicular to groundwater 

flow 

25 x 1,700 ft 
Model highly sensitive to pa-
rameter 

Swath dimensions for the sections parallel to and per-
pendicular to groundwater flow. 25 ft is canal width. 

Percolate volume 7.2 - 12  in/acre 

Model sensitive to value, 
higher value more dilution 
and larger spatial scale to 

background 

Value estimated on published canal loss estimates 1 
and calculated using canal loss estimate (acre-foot)  
and distributed along length of treatment swath 

Percolate constituent con-
centration: (nitrate, TDS) 

Nitrate 5.75 

TDS 213 
mg/L Model sensitive to value Preliminary Technical Report Section 7.5.2.  

Upgradient groundwater con-
centration: 

(nitrate, TDS) 

Nitrate 7.3 

TDS 512 
mg/L Model sensitive to value Statistical estimation based on available data  

Aquifer hydraulic conductiv-
ity: high range, low range 

100; 500 mg/L 
Model highly sensitive to pa-
rameter, accounted for in the 
model by default 

Value range from the IWRRI Treasure Valley Groundwa-
ter model study and taken from the IDEQ Guidance for 
Reclamation and Reuse of Municipal and Industrial 

Wastewater 

Aquifer hydraulic gradient 0.002 Unitless Model sensitive to value Estimated from localized groundwater contours 2 

Aquifer material Silt, clay, sand  Model sensitive to parameter 
Select from drop down menu in tool, simulations run 

with each primary aquifer material shown on Figure 11. 

Aquifer effective porosity (en-
ter suggested or other value 

as a percent) 

26–60 % Model sensitive to parameter 
Recommended ranges dependent on aquifer material 
selected.  

Aquifer thickness 85 ft 
Model insensitive to parame-

ter 
Estimated with analyte data processing  

Spatial coordinates of con-

cern (x,y,z) 
100, 0, 0 ft 

Model insensitive to parame-

ter 
Hypothetical downgradient point of concern  

Depth of vertical profile to 

calculate and observe 
110.5 ft 

Model insensitive to parame-

ter 
Model Guide suggests 1.3 times aquifer depth 

Time that the source is dis-

charging 
100,000 days Model sensitive to parameter Steady state conditions simulated with high value 

AREAL model calculation do-
main 

(length, width) 

1,000, 1,700 ft 
Model insensitive to parame-
ter 

Dimension of area modeled, entered dimensions of 
swath 

1 Carlson, R.A., and C.R. Petrich. 1999. New York Canal geologic cross section, seepage gain/loss data and ground water hydrographs: compilation 

and interim findings. Treasure Valley Hydrologic Project Open File Report. 6 p. Berenbrock, C. 1999. Streamflow gains and losses in the Lower 

Boise River Basin, Idaho, 1996–97. U.S. Geological Survey Water Resources Investigations Report 99-4105. 

2 Petrich, C., Urban, S. 2004. Idaho Water Resources Research Institute Research Report: Characterization of Ground Water Flow in the Lower Boise 

River Basin. IWRRI-2004-01. 
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Section 4: Results 
The Groundwater Contaminant Transport module results in a vertical and lateral dilution of background 

groundwater concentration for nitrate and TDS. This is the expected result because percolate concentration 

is less than background groundwater concentration. The model is highly sensitive to land treatment swath 

orientation. Mixing and dilution is exaggerated when the canal is oriented parallel to groundwater flow direc-

tion, and mixing is greatly reduced when the swath is perpendicular to groundwater flow. The model is 

slightly sensitive to changes in hydrogeological/aquifer characteristics. Sensitivity analysis of uncertain input 

parameters modified the spatial extent of dilution, but in all cases, dilution was in the near field with increas-

ing concentrations to background level at distance.  

Section 5: Summary 
Groundwater chemistry impacts resulting from canal seepage representative of the reuse permit scenario 

were evaluated with the use of the IDEQ’s WR/LTS model. Two solutes were analyzed, nitrate and TDS. This 

application of the WR/LTS model is unconventional and required method modification, most notably the 

omission of the Nutrient/Hydraulic Balance module as a precursor to the Groundwater Contaminant 

Transport module. The percolate volume and concentration that are outputs of the Nutrient/Hydraulic Bal-

ance module were analytically derived. Background groundwater quality was estimated using available data 

on the State of Idaho’s EDMS database, and the percolate solute concentrations were below background. 

The model results showed a dilution of nitrate and TDS concentration that gradually increased to back-

ground levels at distance.  

Section 6: Supporting Figures 
Figures in this section are included to support assumptions used for model inputs as described in Section 3. 

6.1 Well Logs 

Well logs were available for two of the wells in the immediate proximity of the modeled sections of the canal. 

These logs provide information for aquifer material, aquifer thickness, aquifer hydraulic conductivity, aquifer 

effective porosity, and depth of vertical profile to calculate and observe. Well logs are included below. Geo-

logic information for the broader area is provided in Figure 11.  
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6.2 Dispersion Graphs 

Horizontal and vertical dispersion of percolate constituent concentrations are plotted on the following 

graphs.  

 

 

Figure E-1. NO3 Concentration Profiles Treatment Swath Parallel to Groundwater Flow 
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Figure E-2. NO3 Concentration Profiles Treatment Swath Perpendicular to Groundwater Flow 
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Figure E-3. TDS Concentration Profiles Treatment Swath Parallel to Groundwater Flow 
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Figure E-4. TDS Concentration Profiles Treatment Swath Perpendicular to Groundwater Flow 
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Section 1: Irrigation Water Requirement 
Land uses and crop types were used to determine Irrigation Water Requirement (IWR) in the areas served by 

the Phyllis Canal downstream from the proposed recycled water discharge location. Table F-1 shows the 

acreage of each land use/crop type as derived from land use GIS data in the USDA National Agricultural Sta-

tistics Service Cropland Data Layer from 2017 (NASS, 2017). These include developed land (turf grass), al-

falfa, grass pasture, winter (grain) wheat, snap and dry beans-seed, peas-seed, corn–moderate season, 

sugar beets, grass hay, and mixed vegetables.  
 

Table F-1. Land Use/Crop Type Acreage 

Land Use/Crop Type Acreage 

Developed/open space 5,336 

Developed/low intensity 3,986 

Alfalfa 2,985 

Grass/pasture 2,528 

Developed/medium intensity 1,168 

Winter wheat 878 

Dry beans 714 

Peas 248 

Corn 1,458 

Sugar beets 543 

Developed/high intensity 200 

Fallow/idle cropland 1 294 

Other hay/non-alfalfa 192 

Mixed vegetables: sum of all land uses under 40 acres 1,642 

Total acreage 22,172 

Source: National Agricultural Statistics Service: Cropscape program (NASS, 

2017). 

1 Area not included in irrigation acreage for loading analysis. 

The developed/turf grass classification was comprised of 4 subcategories. These included developed/open 

space, developed low intensity, developed medium intensity and developed high intensity. To conservatively 

estimate the available land for irrigation in each category this analysis de-rated the GIS land acreage for 

each of these subcategories. It was assumed that developed open space only had 80% of the land available 

for irrigation, developed low intensity assumed that 40% of the land was available for irrigation while devel-

oped medium intensity and developed high intensity assumed 30% and 20% available land for irrigation, re-

spectively. The sum of these areas in acres make up the land used for IWR in Table F-2 below. For each of 

the other major classifications, the whole acreage was assumed to be available for irrigation. IWR is calcu-

lated for these in Tables F-3 through F-11 

The IWR was calculated using a growing season from May 1 to September 30. The precipitation deficit data 

for each crop is from the Nampa Station (PN-AM—NMPI) of the University of Idaho Kimberly Research and 
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Extension Center, ET Idaho Program (UI, 2019). The precipitation deficit is the difference between the poten-

tial evapotranspiration and the amount of effective precipitation (water that infiltrates into the soil and can 

be accessed by plant roots). To paraphrase the Kimberly Research and Extension Center; the precipitation 

deficit is synonymous with the net IWR when occurring during the growing season and generally is the most 

appropriate “ET” parameter to use for irrigation system design. 

The monthly mean value in mm/day was used for this analysis. This value was converted to mm/month. 

Next, an assumed irrigation efficiency of 0.60 was applied for all developed/turf grass land; this is a con-

servative value based on EPA’s claim that 50% of water used for residential irrigation is wasted due to evap-

oration, window, or runoff (UESPA, 2017).  An assumed irrigation efficiency of 0.60 – 0.70 was used for all 

other non-developed land uses, based on expected irrigation application method (Irmak, 2011). The monthly 

precipitation deficit was divided by the irrigation efficiency to determine the IWR for each month in acre-

inches. This value was then divided by the available acreage and finally converted into a total monthly IWR in 

million gallons for each crop type. This process was repeated for each of the land uses/crop types in Table F-

1. 
 

Table F-2 Irrigation Water Requirements for Developed/Turf Grass 

Month mm/day days/month mm/month mm/in 
 Irrigation 

Efficiency 

IWR 

(Inches) 
ac-in/ac gal/ac-in Acres 1 MGAL 

May  4.48 31 138.88 25.4 0.6 9.11 9.11 27,150 6,252 1,547 

June 5.69 30 170.70 25.4 0.6 11.20 11.20 27,150 6,252 1,901 

July  6.7 31 207.70 25.4 0.6 13.63 13.63 27,150 6,252 2,313 

August 5.74 31 177.94 25.4 0.6 11.68 11.68 27,150 6,252 1,982 

Sept 3.9 30 117.00 25.4 0.6 7.68 7.68 27,150 6,252 1,303 

Total   812.22   53.30 53.30   9,046 

1 Acreage reductions by land use: 

 Irrigation acreage for developed, open space, reduced by 20% for loading analysis. 

 Irrigation acreage for developed, low density, reduced by 60% for loading analysis. 

 Irrigation acreage for developed, medium density, reduced by 70% for loading analysis. 

 Irrigation acreage for developed, high density, reduced by 80% for loading analysis.  

 

Table F-3 Irrigation Water Requirements for Alfalfa 

Month mm/day days/month mm/month mm/in 
 Irrigation 

Efficiency 

IWR 

(Inches) 
ac-in/ac gal/ac-in Acres MGAL 

May  5.02 31 155.62 25.4 0.7 8.75 8.75 27,150 2,985 709 

June 5.04 30 151.20 25.4 0.7 8.50 8.50 27,150 2,985 689 

July  5.96 31 184.76 25.4 0.7 10.39 10.39 27,150 2,985 842 

August 5.46 31 169.26 25.4 0.7 9.52 9.52 27,150 2,985 772 

Sept 3.91 30 117.30 25.4 0.7 6.60 6.60 27,150 2,985 535 

Total 
  

778.14 
  

43.76 43.76 
  

3,547 
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Table F-4 Irrigation Water Requirements for Grass Pasture 

Month mm/day days/month mm/month mm/in 
 Irrigation 

Efficiency 

IWR 

(Inches) 
ac-in/ac gal/ac-in Acres MGAL 

May  3.71 31 115.01 25.4 0.6 7.55 7.55 27,150 2528 518 

June 4.77 30 143.10 25.4 0.6 9.39 9.39 27,150 2528 644 

July  5.47 31 169.57 25.4 0.6 11.13 11.13 27,150 2528 764 

August 4.34 31 134.54 25.4 0.6 8.83 8.83 27,150 2528 606 

Sept 2.5 30 75.00 25.4 0.6 4.92 4.92 27,150 2528 338 

Total   637.22   41.81 41.81   2,870 

 

Table F-5 Irrigation Water Requirements for Winter Grain Wheat 

Month mm/day days/month mm/month mm/in 
 Irrigation 

Efficiency 

IWR 

(Inches) 
ac-in/ac gal/ac-in Acres MGAL 

May  5.44 31 168.64 25.4 0.7 9.48 9.48 27,150 878 226 

June 4.7 30 141.00 25.4 0.7 7.93 7.93 27,150 878 189 

July  0.85 31 26.35 25.4 0.7 1.48 1.48 27,150 878 35 

August 0.63 31 19.53 25.4 0.7 1.10 1.10 27,150 878 26 

Sept 0.29 30 8.70 25.4 0.7 0.49 0.49 27,150 878 12 

Total   364.22   20.48 20.48   488 

 

Table F-6 Irrigation Water Requirements for Snap and Dry Beans (seed) 

Month mm/day days/month mm/month mm/in 
 Irrigation 

Efficiency 

IWR 

(Inches) 
ac-in/ac gal/ac-in Acres MGAL 

May  0.02 31 0.62 25.4 0.7 0.03 0.03 27,150 714 1 

June 3.46 30 103.80 25.4 0.7 5.84 5.84 27,150 714 113 

July  7.24 31 224.44 25.4 0.7 12.62 12.62 27,150 714 245 

August 2.42 31 75.02 25.4 0.7 4.22 4.22 27,150 714 82 

Sept -0.04 30 -1.20 25.4 0.7 -0.07 -0.07 27,150 714 0 

Total   402.68   22.65 22.65   441 
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Table F-7 Irrigation Water Requirements for Peas (seed) 

Month mm/day days/month mm/month mm/in 
 Irrigation 

Efficiency 

IWR 

(Inches) 
ac-in/ac gal/ac-in Acres MGAL 

May  4.64 31 143.84 25.4 0.7 8.09 8.09 27,150 248 54 

June 4.3 30 129.00 25.4 0.7 7.26 7.26 27,150 248 49 

July  0.68 31 21.08 25.4 0.7 1.19 1.19 27,150 248 8 

August -0.01 31 -0.31 25.4 0.7 -0.02 -0.02 27,150 248 0 

Sept -0.1 30 -3.00 25.4 0.7 -0.17 -0.17 27,150 248 0 

Total   290.61   16.34 16.34   111 

 

Table F-8 Irrigation Water Requirements for Corn (field, moderate season length) 

Month mm/day days/month mm/month mm/in 
 Irrigation 

Efficiency 

IWR 

(Inches) 
ac-in/ac gal/ac-in Acres MGAL 

May  0.44 31 13.64 25.4 0.7 0.77 0.77 27,150 1,458 30 

June 3.84 30 115.20 25.4 0.7 6.48 6.48 27,150 1,458 256 

July  7.73 31 239.63 25.4 0.7 13.48 13.48 27,150 1,458 534 

August 6.42 31 199.02 25.4 0.7 11.19 11.19 27,150 1,458 443 

Sept 2.81 30 84.30 25.4 0.7 4.74 4.74 27,150 1,458 188 

Total   651.79   36.66 36.66   1,451 

 

Table F-9 Irrigation Water Requirements for Sugar Beets 

Month mm/day days/month mm/month mm/in 
 Irrigation 

Efficiency 

IWR 

(Inches) 
ac-in/ac gal/ac-in Acres MGAL 

May  1.87 31 57.97 25.4 0.7 3.26 3.26 27,150 543 48 

June 6.47 30 194.10 25.4 0.7 10.92 10.92 27,150 543 161 

July  8.47 31 262.57 25.4 0.7 14.77 14.77 27,150 543 218 

August 6.78 31 210.18 25.4 0.7 11.82 11.82 27,150 543 174 

Sept 3.97 30 119.10 25.4 0.7 6.70 6.70 27,150 543 99 

Total   843.92   47.46 47.46   700 
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Table F-10 Irrigation Water Requirements for Grass Hay 

Month mm/day days/month mm/month mm/in 
 Irrigation 

Efficiency 

IWR 

(Inches) 
ac-in/ac gal/ac-in Acres MGAL 

May  5.11 31 158.41 25.4 0.6 10.39 10.39 27,150 192 54 

June 6.13 30 183.90 25.4 0.6 12.07 12.07 27,150 192 63 

July  6.37 31 197.47 25.4 0.6 12.96 12.96 27,150 192 68 

August 5.47 31 169.57 25.4 0.6 11.13 11.13 27,150 192 58 

Sept 3.36 30 100.80 25.4 0.6 6.61 6.61 27,150 192 34 

Total   810.15   53.16 53.16   277 

 

Table F-11 Irrigation Water Requirements for Mixed Vegetables 

Month mm/day days/month mm/month mm/in 
 Irrigation 

Efficiency 

IWR 

(Inches) 
ac-in/ac gal/ac-in Acres MGAL 

May  2.49 31 77.19 25.4 0.7 4.34 4.34 27,150 1,642 194 

June 5.96 30 178.80 25.4 0.7 10.06 10.06 27,150 1,642 448 

July  7.25 31 224.75 25.4 0.7 12.64 12.64 27,150 1,642 564 

August 6.07 31 188.17 25.4 0.7 10.58 10.58 27,150 1,642 472 

Sept 3.57 30 107.10 25.4 0.7 6.02 6.02 27,150 1,642 269 

Total   776.01   43.65 43.65   1,946 

Section 2: Total Water Available 
Table F-12 contains an approximate accounting of the irrigation water that is typically available to the PID 

service area downstream from the proposed recycled water discharge location (with the irrigation water that 

will be made available by the City’s recycled water reuse program) and the estimated irrigation water require-

ment (IWR) for the land use and crop types in the service area.  

The following formula was used determine the approximate volume of irrigation water that is typically availa-

ble in the PID service area below the proposed recycled water discharge location. 

                                   ������� 	
��� �� �ℎ �ℎ����� ����� �� �ℎ ��
�
�� ����ℎ��� �
����
�

+ ������ ���� ��
� �ℎ ����� ����

+ ������� ��� ������ ��
� ������ ��� ��������� 
� ���ℎ�
���� ��������
� ��������� 
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��� �
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������� ��
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Table F-12. Irrigation Water Available and Required per Month (M) During period of Recycled Water Discharge  

Month 

Typical volume in 

the Phyllis Canal 1 

(MG/Month) 

Recycled water 2 

(MG/Month) 

Inputs from 

drains 3 

(MG/month) 

Conveyance 

losses to 

groundwater 4 

(MG/Month) 

Conveyance 

losses to at-

mosphere 4 

(MG/Month) 

Total Water 

Available 

(MG/Month) 

Total Water  

Required 5 

(MG/Month) 

May 4,000 620 1,403 (1,191) (7.8) 4,824 3,382 

June 3,871 600 1,357 (1,152) (9.1) 4,667 4,515 

July 4,000 620 1,403 (1,191) (10.2) 4,822 5,589 

August 4,000 620 1,403 (1,152) (8.7) 4,863 4,614 

September 3,871 600 1,357 (1,191) (6.2) 4,631 2,774 

Total Growing 

Season 
19,742 3,060 6,922 (5,876) (42) 23,806 20,874 

1 See Preliminary Technical Report Section 7.5.1.4. 

2 Planned recycled water flow rate: 31cfs (20 MGD). 

3 See Preliminary Technical Report Table 7-2.     

4 See Table F-13. 

5 Sum of Values in Tables F-2 – F-11. 

 

Water losses are expected from unlined and uncovered canals and laterals. Literature estimates for canal 

water loss through seepage exist for the Nampa area and are included in Carlson and Petrich, 1999 and 

Berenbrock, 1999. These sources were used to determine typical loss per acre to groundwater from the 

Phyllis Canal and lateral diversions from the Phyllis Canal. Values are shown in Table F-13. Losses to the at-

mosphere were calculated in a manner similar to the IWR calculations in Appendix F Section 1. These calcu-

lations are shown in Table F-14. Results are included in Table F-13.  

Canal and lateral acreages were measured in GIS using georeferenced orthographic imagery. Most of the 

Phyllis Canal and the major laterals exhibit a nearly rectangular channel geometry. Therefore, surface area 

and bottom area are assumed to be equal. Laterals that do not surface were assumed to be piped, and 

therefore are not included in groundwater loss calculations or loss to atmosphere calculations. 
 

Table F-13. Losses from Phyllis Canal and Laterals 

Canal/Lateral 
Surface/bottom area 

(acres) 

Loss to groundwater 

(MG/day) 

Phyllis Canal 47 29.4 

15.0 Lateral 3.85 2.4 

Stevens Lateral 1.8 1.1 

Stone Lateral 2.26 1.4 

McCarthy Lateral 0.45 0.3 

25.1 Lateral 3.12 2 

Douglas Lateral 0.09 0.1 

Torbett Lateral 0.52 0.3 

Smiley Lateral 0.55 0.4 

Whittig Lateral 0.34 0.2 

Talcott Lateral 0.23 0.1 
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Table F-13. Losses from Phyllis Canal and Laterals 

Canal/Lateral 
Surface/bottom area 

(acres) 

Loss to groundwater 

(MG/day) 

Shelp Lateral 0.36 0.2 

Pipe Gulch Laterals 0.82 0.5 

Totals 61.4 38.4 

 

Table F-14. Evaporative Loss from Phyllis Canal and Laterals 

Month mm/day 1 days/month mm/month mm/in Water  Loss         
(ac-in/acre) 

gal/ac-in Acres MGAL 

May  3.85 31 119.35 25.4 4.70 27,150 61.4 7.83 

June 4.6 30 138.00 25.4 5.43 27,150 61.4 9.06 

July  4.99 31 154.69 25.4 6.09 27,150 61.4 10.15 

August 4.29 31 132.99 25.4 5.24 27,150 61.4 8.73 

Sept 3.14 30 94.20 25.4 3.71 27,150 61.4 6.18 

Total   639.23  25.17   42.0 

1 Evapotranspiration rates taken from Nampa Station (PN-AM—NMPI) of the University of Idaho Kimberly Research and 

Extension Center, ET Idaho Program (UI, 2019).        
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Albert P. Barker, ISB No. 2867
BARKER, ROSHOLT & SIMPSON LLP
1010 W. Jefferson, Suite 102
P. O. Box 2139
Boise, ID 83701-2139
Telephone: 208-336-0700
Facsimile: 208-344-6034

apb@idahowaters.com

Attorney for Riverside Irrigation District Ltd.

BEFORE THE DEPARTMENT OF WATER RESOURCESi
OF THE STATE OF IDAHO

IN THE MATTER OF RIVERSIDE’S 
PETITION FOR DECLARATORY RULING 
REGARDING NEED FOR A WATER 
RIGHT UNDER REUSE PERMIT NO. M- 
255-01

Docket No. P-DR-2020-01!

RIVERSIDE IRRIGATION DISTRICT 
LTD.’S SECOND PRE-HEARING 
CONFERENCE MEMORANDUMi

;

COMES NOW, Riverside Irrigation District Ltd. (“Riverside”), by and through its

attorneys of record, Barker Rosholt & Simpson LLP, and hereby submits this Second Pre-hearing

Conference Memorandum in advance of the Pre-hearing Conference hearing scheduled for August

20,2020, before the Director.

Riverside’s Petition sought a ruling from the Department on two points: 1) Pioneer cannot

divert or accept water from the City of Nampa or apply any of that water to land in the Pioneer

District boundaries under the reuse permit without obtaining a water right, and 2) any attempt by

Pioneer or the City to divert water under the permit to Pioneer without applying for a water right

contravenes Idaho law. The Director’s Order of June 11, 2020, recognized that the Riverside

Petition sought ruling on those precise issues. Order p. 1.

The Cities and Pioneer offered a proposed stipulation regarding numerous legal issues. As

noted in the prior memorandum, Riverside does not agree with the intervenors’ attempt to re-write

SECOND PRE-HEARING CONFERENCE MEMORANDUM -1
00668
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Riverside’s petition. The legal issues that Riverside petitioned to be determined are set forth in the

Petition. Riverside does not agree that the peripheral legal issues in the Cities and Pioneer’s

proposed stipulation properly frame the issues raised by the Petition. Riverside does believe that

intervenors, have the right to reformulate Riverside’s Petition. They take the case as they find it.

This is Riverside’s Petition; not Nampa’s.

The Cities and Pioneer also propose to expand the Petition to include an advisory ruling on

the scope of mitigation that might be required. As set forth in Riverside’s initial Pre-hearing

Memo, Riverside does not agree. Those issues should be decided in the context of an application,

if one is required.

With respect to the proposed Stipulation of Facts, Riverside has responded to the Cities and

Pioneer’s proposed stipulation. The City and Pioneer replied this week. Riverside believes that

agreement is likely to be reached, on most of the stipulation. However, as of this date, there is no

final stipulation of facts to submit.

CONCLUSION

Riverside believes that some additional time is necessary to work out a mutually agreeable

stipulation of facts and documents admissible in evidence. We are hopeful that the current briefing

schedule can be maintained.

DATED this 19th day of August 2020.

BARKER, PSON LLP

Albert P. Barker
Attorneys for Riverside Irrigation District Ltd.
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CERTIFICATE OF SERVICE

I hereby certify that on this 19th day of August, 2020,1 caused to be served a true and correct 
copy of the foregoing SECOND PRE-HEARING CONFERENCE MEMORANDUM by the 
method indicated below, and addressed to each of the following:

Original to:
Director Gary Spackman
Idaho Department of Water Resources
322 E. Front St.
P.O. Box 83720 
Boise, ID 83700-0098

__U.S. Mail, Postage Prepaid
__ Hand Delivery
__Overnight Mail
X Facsimile 
X Email

Copies to the following:
!

__U.S. Mail, Postage Prepaid
__Hand Delivery
__Overnight Mail
__Facsimile
X Email

Andrew J. Waldera 
Sawtooth Law 
1101 W River St. Ste.110 
Boise, ID83702

!

Christopher H. Meyer 
Michael P. Lawrence 
Givens Pursley LLP 
P.O. Box 2720 
Boise, ID 83701-2720

__U.S. Mail, Postage Prepaid
__Hand Delivery
__Overnight Mail
__Facsimile
X Email

Abigail R. Germaine 
Boise City Attorney’s Office 
P.O. Box 500 
Boise, ID 83701

__U.S. Mail, Postage Prepaid
__Hand Delivery
__Overnight Mail
__Facsimile
X Email

__U.S. Mail, Postage Prepaid
__Hand Delivery
__Overnight Mail
__Facsimile
X Email

Charles L. Honsinger 
Honsinger Law, PLLC 
P.O. Box 517 
Boise, ID 83701

__U.S. Mail, Postage Prepaid
__Hand Delivery
__Overnight Mail
__Facsimile
X Email

Nancy Stricklin 
Mason & Stricklin 
P.O. Box 1832
Coeur d’ Alene, ID 83816-1832
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Candice M. McHugh 
Chris M. Bromley 
McHugh Bromley, PLLC 
380 S. 4th Street, Suite 103 
Boise, ID 83702

__U.S. Mail, Postage Prepaid
__Hand Delivery
_ Overnight Mail 

Facsimile 
X Email

John K. Simpson 
Barker Rosholt & Simpson LLP 
P.O.Box 2139 
Boise, ID 83701

__U.S. Mail, Postage Prepaid
__Hand Delivery
__Overnight Mail
_ Facsimile 

X Email

Robert L. Harris
Holden, Kidwell, Hahn & Crapo PLLC 
P.O.Box 50130 
Idaho Falls, ID 83405

__U.S. Mail, Postage Prepaid
__Hand Delivery
__Overnight Mail
_Facsimile
X Email

Sarah A. Klahn 
Somach Simmons & Dunn 
2033 11th Street, #5 
Boulder, CO 80302

__U.S. Mail, Postage Prepaid
_ Hand Delivery

__Overnight Mail
__Facsimile
X Email

COURTESY COPIES:
Garrick L. Baxter 
Deputy Attorney General 
Idaho Department of Water Resources 
322 E. Front St.
P.O. Box 83720 
Boise, ID 83720-0098

__U.S. Mail, Postage Prepaid
__Hand Delivery
__Overnight Mail
__Facsimile
X Email

Kimberle W. English 
Paralegal
Idaho Department of Water Resources 
322 E. Front St.
P.O. Box 83720 
Boise, ID 83720-0098

__U.S. Mail, Postage Prepaid
_ Hand Delivery

__Overnight Mail
__Facsimile
X Email

Albert P. Barker
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SUBMISSION OF EXHIBITS K-T 

15310880_2.DOCX / 4628-13 Page 1 of 50 

Andrew J. Waldera [ISB No. 6608]  

Sawtooth Law Offices, PLLC  

1101 W River St, Ste 110 

PO Box 7985 

Boise, ID  83707-7985 

Office:  (208) 629-7447 x216 

Fax:  (208) 629-7559  

andy@sawtoothlaw.com 

Attorneys for Pioneer Irrigation District 

 

Christopher H. Meyer [ISB No. 4461]   

Preston N. Carter [ISB No. 8462] 

Michael P. Lawrence [ISB No. 7288]  

GIVENS PURSLEY LLP  

601 W Bannock St 

PO Box 2720 

Boise, Idaho  83701-2720 

Office: 208-388-1200 x236 

Fax: 208-388-1300 

chrismeyer@givenspursley.com 

mpl@givenspursley.com 

Attorneys for City of Nampa 

 

BEFORE THE DEPARTMENT OF WATER RESOURCES  

OF THE STATE OF IDAHO 

 

IN THE MATTER OF RIVERSIDE’S 

PETITION FOR DECLARATORY RULING 

REGARDING NEED FOR A WATER 

RIGHT UNDER REUSE PERMIT NO. 

M-255-01 

 

 

 

Docket No. P-DR-2020-01 
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The City of Nampa and Pioneer Irrigation District, in cooperation and coordination with 

Riverside Irrigation District, Idaho Power Company, the Association of Idaho Cities, the Hayden 

Area Regional Sewer Board, and the Cities of Boise, Caldwell, Idaho Falls, Jerome, Meridian, 

Pocatello, Post Falls, and Rupert, hereby submit true and correct copies of the documents 

identified below.   

Exhibit K Map Showing Irrigation Districts within Nampa’s Area of City Impact................ 8 

Exhibit L Current Agreement between Pioneer Irrigation District and City of 

Nampa for Municipal Irrigation System (Sept. 9, 1974) ........................................ 9 

Exhibit M 2019 Billing from Pioneer Irrigation District to City of Nampa for 

2,984.77 Acres ...................................................................................................... 14 

Exhibit N 2019 Billing from Boise Kuna Irrigation District to City of Nampa for 

436.90 acres .......................................................................................................... 15 

Exhibit O 2019 Billing from Nampa & Meridian Irrigation District to City of 

Nampa for 4,077.93 Acres .................................................................................... 17 

Exhibit P Spreadsheet of Pioneer Irrigation District Water Rights ...................................... 19 

Exhibit Q Riverside Comments on Reuse Permit ................................................................. 20 

Exhibit R IDEQ’s Response to Riverside’s Comments ........................................................ 24 

Exhibit S Wastewater Re-use Partnership:  City of Nampa and Pioneer Irrigation 

District – Different Source But Hardly Revolutionary (presentation by 

Andy Waldera) ...................................................................................................... 29 

Exhibit T Minutes – Nampa City Council (Feb. 20, 2018) (agenda item #29 – 

Nampa Wastewater Treatment Plant Facility Plan) (pages 1, 31-47) ................... 31 

Respectfully submitted this 11th day of September, 2020. 

  SAWTOOTH LAW OFFICES, PLLC 

 

 

_____________________________ 

     Andrew J. Waldera 

Attorneys for Pioneer Irrigation District 
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  GIVENS PURSLEY LLP 

 

 

_____________________________ 

     Christopher H. Meyer 

     Michael P. Lawrence 

Attorneys for City of Nampa 
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I HEREBY CERTIFY that on this 11th day of September, 2020, the foregoing was filed, 

served, and copied as shown below.   

 

DOCUMENT FILED: 

 

IDAHO DEPARTMENT OF WATER RESOURCES 

P.O. Box 83720 

Boise, ID 83720-0098 

       Hand delivery or overnight mail:   

322 East Front Street 

Boise, ID 83702 

Fax: (208) 287-6700 

 

 U. S. Mail 

 Hand Delivered 

 Overnight Mail 

 Fax 

 E-mail 

 

 

SERVICE COPIES TO: 

  

Albert P. Barker 

BARKER ROSHOLT & SIMPSON LLP 

PO Box 2139 

Boise, ID  83701-2139 

apb@idahowaters.com 

Fax:  (208) 344-6034  

       Hand delivery or overnight mail: 

1010 W Jefferson St, Ste 102 

Boise, ID  83702 

(For Riverside Irrigation District Ltd.) 

 

 U. S. Mail 

 Hand Delivered 

 Overnight Mail 

 Fax 

 E-mail 

 

Charles L. Honsinger 

HONSINGER LAW, PLLC 

PO Box 517 

Boise, ID  83701 

honsingerlaw@gmail.com 

Fax:  (208) 908-6085 

(For City of Meridian and City of Caldwell) 

 

 U. S. Mail 

 Hand Delivered 

 Overnight Mail 

 Fax 

 E-mail 
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Abigail R. Germaine 

Deputy City Attorney 

BOISE CITY ATTORNEY’S OFFICE 

PO Box 500 

Boise, ID  83701-0500 

agermaine@cityofboise.org 

Fax:  (208) 384-4454  

       Hand delivery or overnight mail: 

150 N Capitol Blvd 

Boise, ID  83702 

(For City of Boise) 

 

 U. S. Mail 

 Hand Delivered 

 Overnight Mail 

 Fax 

 E-mail 

 

 

Nancy Stricklin 

MASON & STRICKLIN, LLP 

PO Box 1832 

Coeur d’Alene, ID  83816-1832 

nancy@mslawid.com 

Fax:  (888) 809-9153 

(For Hayden Area Regional Sewer Board) 

 

 U. S. Mail 

 Hand Delivered 

 Overnight Mail 

 Fax 

 E-mail 

 

 

Sarah A. Klahn 

SOMACH SIMMONS & DUNN 

2033 11th Street, #5 

Boulder, CO 80302 

sklahn@somachlaw.com 

Fax:  (720) 535-4921 

(For City of Pocatello) 

 

 U. S. Mail 

 Hand Delivered 

 Overnight Mail 

 Fax 

 E-mail 

 

 

Candice M. McHugh 

Chris M. Bromley 

MCHUGH BROMLEY, PLLC 

380 S 4th St, Ste 103 

Boise, ID 83702 

cbromley@mchughbromley.com 

cmchugh@mchughbromley.com 

Fax: (208) 287-0864 

(For Association of Idaho Cities, City of Jerome, 

City of Post Falls, and City of Rupert) 

 

 U. S. Mail 

 Hand Delivered 

 Overnight Mail 

 Fax 

 E-mail 
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John K. Simpson 

BARKER ROSHOLT & SIMPSON LLP 

PO Box 2139 

Boise, ID  83701-2139 

jks@idahowaters.com 

Fax: (208) 344-6034 

       Hand delivery or overnight mail: 

1010 W Jefferson St, Ste 102 

Boise, ID  83702 

(For Idaho Power Company) 

 

 U. S. Mail 

 Hand Delivered 

 Overnight Mail 

 Fax 

 E-mail 

 

 

Andrew J. Waldera  

SAWTOOTH LAW OFFICES, PLLC 

PO Box 7985 

Boise, ID  83707-7985 

andy@sawtoothlaw.com 

Fax:  (208) 629-7559  

       Hand delivery or overnight mail: 

1101 W River St, Ste 110 

Boise, ID 83702 

(For Pioneer Irrigation District) 

 

 U. S. Mail 

 Hand Delivered 

 Overnight Mail 

 Fax 

 E-mail 

 

 

Robert L. Harris 

HOLDEN KIDWELL HAHN & CRAPO, PLLC 

PO Box 50130 

Idaho Falls, ID  83405-0130 

rharris@holdenlegal.com 

Fax:  (208) 523-9518 

       Hand delivery or overnight mail: 

1000 Riverwalk Drive, Ste 200 

Idaho Falls, ID  83402 

(For City of Idaho Falls) 

 

 U. S. Mail 

 Hand Delivered 

 Overnight Mail 

 Fax 

 E-mail 

 

 

COURTESY COPIES: 

 

Gary L. Spackman 

Director 

IDAHO DEPARTMENT OF WATER RESOURCES 

PO Box 83720 

Boise, ID 83720-0098 

gary.spackman@idwr.idaho.gov 

Fax:  (208) 287-6700 

       Hand delivery or overnight mail: 

322 E Front St 

Boise, ID 83702 

 U. S. Mail 

 Hand Delivered 

 Overnight Mail 

 Fax 

 E-mail 
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Garrick L. Baxter 

Deputy Attorney General 

IDAHO DEPARTMENT OF WATER RESOURCES 

PO Box 83720 

Boise, ID 83720-0098 

garrick.baxter@idwr.idaho.gov 

Fax:  (208) 287-6700 

       Hand delivery or overnight mail: 

322 E Front St 

Boise, ID 83702 

 

 U. S. Mail 

 Hand Delivered 

 Overnight Mail 

 Fax 

 E-mail 

 

Sean H. Costello 

Deputy Attorney General 

IDAHO DEPARTMENT OF WATER RESOURCES 

PO BOX 83720 

BOISE, ID  83720-0098 

sean.costello@idwr.idaho.gov  

Fax:  (208) 287-6700  

       Hand delivery or overnight mail: 

322 E Front St, Ste. 648 

Boise, ID  83702 

 

 U. S. Mail 

 Hand Delivered 

 Overnight Mail 

 Fax 

 E-mail 

 

Kimberle W. English 

Paralegal 

IDAHO DEPARTMENT OF WATER RESOURCES 

PO Box 83720 

Boise, ID  83720-0098 

kimberle.english@idwr.idaho.gov 

Fax:  (208) 287-6700  

       Hand delivery or overnight mail: 

322 E Front St, Ste. 648 

Boise, ID  83702 

 

 

 U. S. Mail 

 Hand Delivered 

 Overnight Mail 

 Fax 

 E-mail 

 

 

       ______________________________ 

           Christopher H. Meyer 
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Exhibit K MAP SHOWING IRRIGATION DISTRICTS WITHIN NAMPA’S AREA OF CITY 

IMPACT  
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Exhibit L CURRENT AGREEMENT BETWEEN PIONEER IRRIGATION DISTRICT AND 

CITY OF NAMPA FOR MUNICIPAL IRRIGATION SYSTEM (SEPT. 9, 1974) 
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Exhibit N 2019 BILLING FROM BOISE KUNA IRRIGATION DISTRICT TO CITY OF 
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Exhibit O 2019 BILLING FROM NAMPA & MERIDIAN IRRIGATION DISTRICT TO 

CITY OF NAMPA FOR 4,077.93 ACRES 
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Exhibit P SPREADSHEET OF PIONEER IRRIGATION DISTRICT WATER RIGHTS 
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Exhibit Q RIVERSIDE COMMENTS ON REUSE PERMIT 
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Exhibit R IDEQ’S RESPONSE TO RIVERSIDE’S COMMENTS 
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Exhibit S WASTEWATER RE-USE PARTNERSHIP:  CITY OF NAMPA AND PIONEER 
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Exhibit T MINUTES – NAMPA CITY COUNCIL (FEB. 20, 2018) (AGENDA ITEM #29 – 

NAMPA WASTEWATER TREATMENT PLANT FACILITY PLAN) (PAGES 1, 

31-47) 
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COMES NOW, Riverside Irrigation District Ltd., by and through its attorneys, Barker 

Rosholt & Simpson LLP, and hereby files this Petitioner's Opening Brief in this matter pursuant to 

IDAPA 37.01.01.260 and the Director's Amended Scheduling Order. 

BACKGROUND 

The City of Nampa (Nampa) and Pioneer Irrigation District (Pioneer) have entered into an 

agreement that purports to authorize Nampa to discharge up to 41 cfs of effluent from its Waste 

Water Treatment Plant (WWTP) into Pioneer's Phyllis Canal (Reuse Permit). See Exhibit F, p. 21. 

Pioneer is obligated to take this effluent for twenty-five years. Id p.4, ,r 2. Under the agreement 

Pioneer will handle, manage and convey the effluent as part of Pioneer's integrated operations. Id 

p.4, ,r 3. Neither party sought approval of the Department of Water Resources (IDWR) for the use of 

this water. Stipulation of Facts ,r 35 (hereafter SOF). 

Nampa filed an application with the Idaho Department of Environmental Quality (IDEQ) for 

a Reuse Permit to authorize the use ofNampa's water in Pioneer's canal system. IDEQ issued a 

Reuse Permit authorizing that use as finding that the use would comply with Idaho's water quality 

rules, but IDEQ recognized it had no authority over the water rights or water use. SOF ,r 47; Exhibit 

R. Riverside Irrigation District, Ltd. (Riverside) filed a Petition for Declaratory Ruling (Riverside's 

Petition) on February 24, 2020, requesting a ruling from the Director that Pioneer cannot accept or 

divert water from Nampa under the Reuse Permit and put that water to beneficial use without a 

water right. Several municipal entities submitted Petitions to Intervene. Pioneer and Idaho Power 

also filed motions to intervene. The Director issued an Order Granting Motions to Intervene on June 

11, 2020. Subsequently, the Director issued an Amended Scheduling Order setting a briefing 

schedule and, in compliance with that Order, Riverside now submits this Petitioner's Opening Brief. 

1 Citations to Exhibits refer to the page number of the Exhibit, not the internal page number where the Exhibit 

contains multiple documents. 
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INTRODUCTION 

Fundamentally this case involves a situation where two water users have entered into a 

private agreement to allocate the use of waters of the State ofldaho between themselves without 

even seeking review or approval of the Director, even though the Director is charged with the 

administration and delivery of water in this State. Idaho Code § 42-602, § 42-1706. The 

Supreme Court has described the Director as having "broad powers to direct and control 

distribution of waters ... " In re SRBA (Basin-Wide lssue-17), 157 Idaho 385,393,336 P. 3d 

792, 800 (2014). The obligation to distribute water is a "clear legal duty." Id. Yet, Pioneer and 

Nampa would remove the Director from any decision regarding delivery of over 40 cfs of water 

in Water District 63. 

Nampa and Pioneer describe this private agreement as a "win-win." No doubt both 

Nampa and Pioneer win. Nampa thinks it will save money. Pioneer thinks it will get more 

water. Nampa finds it easier to comply with its water quality obligations. Pioneer gets more 

water. This agreement allows for no consideration of how other water users are or may be 

affected by Nampa providing water to Pioneer. When two water users decide how to divide up 

the waters of the State without any supervision, there very likely will be losers - both other water 

users and the authority of the Director. 

Nampa and Pioneer's Reuse Agreement, and IDEQ's subsequent Reuse Permit, purport 

to allow Nampa to change its point of discharge of effluent and, importantly here, deliver that 

water to a water user who has no water right to divert or use that water, resulting in injury to 

existing water right holders. This Reuse Agreement precludes analysis of injury to other affected 

water users and includes no procedures for any mitigating conditions, through either a new water 

right application or a transfer application for the existing water rights. The only state agency that 
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has reviewed and conditioned this action is IDEQ - an agency that admittedly has no jurisdiction 

over water rights or water use. Accordingly, Riverside's Petition asks the Director to issue a 

declaratory ruling that this private water distribution scheme must be reviewed under Idaho's 

water right review process for new or expanded uses. The actions contemplated under the 

Reuse Permit are not de minimus or insignificant. The Reuse Agreement contemplates reducing 

large amounts of water otherwise available to a senior water user's water right during irrigation 

season, and re-diverting that water to supplement or augment the irrigation water supply of 

another irrigation district that will then apply that "new source" of water to more than 17,000 

acres of land, not previously irrigated from this source. 

STATEMENT OF FACTS 

A. Facts relevant to Riverside Irrigation District 

Riverside is a duly organized and operating non-profit corporation with water rights 

authorizing irrigation up to 10,158 acres within its authorized water right place of use, located 

primarily west of Greenleaf, Idaho. SOF ,i 5. Riverside's place of use is described by a general 

description in the manner set forth in Idaho Code§ 42-219, using a digital boundary as defined in 

Idaho Code§ 42-202B. SOF ,i 5. 

Indian Creek is a primary source of water for Riverside. SOF ,i 31. During the irrigation 

season, Riverside typically diverts most, if not all, of the flow of Indian Creek into the Riverside 

Canal west of Caldwell and just above the mouth of Indian Creek. SOF ,i 31 & Exhibit H, at 30. 

Riverside estimates that more than 50 percent of its water supply comes from Indian Creek. SOF ,i 

31. Riverside's water rights authorize it to divert approximately 180 cfs of water from Indian 

Creek, under Water Right Nos. 63-2279 and 63-2374. These rights have 1915 and 1922 priority 

dates. SOF ,i 33. 
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Currently, Nampa discharges the effluent from its wastewater treatment plant to Indian 

Creek where the water is comingled with other waters of the State. SOF ,r 30. The water in Indian 

Creek has historically been diverted and put to use by senior downstream water right holders, 

including Riverside. SOF ,r 30. If Nampa discharges this water to the Phyllis Canal for use by 

Pioneer, that water will no longer be available in Indian Creek during the irrigation season (SOF ,r 

34), and Riverside will be harmed by the reduction in flow in Indian Creek. 

B. Facts Relevant to Pioneer Irrigation District 

Pioneer is a duly organized and operating irrigation district with water rights authorizing 

irrigation ofup to 34,204.16 acres ofland within its authorized water right place of use. SOF ,r 1. 

Pioneer asserts that it has apportioned benefits under Idaho Code§ 43-404 of one miner's inch (0.02 

cfs) per acre equally to all the lands in the District. SOF ,r 1. Pioneer's place of use is described by 

a general description in the manner set forth in Idaho Code§ 42-219, using a digital boundary as 

defined in Idaho Code § 42-202B. SOF ,r 1. The land served by Pioneer includes north and 

northwest Nampa and much of the City of Caldwell. SOF ,r 2. 

The sources of water for Pioneer's water rights include the Boise River, Indian Creek, 

Wilson Drain, Mason Creek Drain, Five Mile Creek Drain, Pipe Gulch Draw Creek/Drain, Elijah 

Drain, and certain specific groundwater wells. SOF ,r 4 & Exhibit P. Pioneer does not have a water 

right to divert or put Nampa's effluent to use. SOF ,r 35. 

C. Facts Relevant to Nampa 

1. Nampa is a Municipality 

Nampa is a duly organized and operating Idaho municipal corporation with a population 

of approximately 100,000. SOF ,r 6. Nampa is a "municipality" within the definition ofldaho 

Code§ 42-2028(4) and is a "municipal water provider" within the meaning ofldaho Code§ 42- 
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202B(5). SOF 17. Nampa owns and operates two separate municipal water delivery systems, 

one for potable water ("Potable System") and one for non-potable pressurized irrigation water 

("Non-Potable System"). SOF 1 8. Nampa has established a municipal irrigation system under 

Idaho Code Title 50, Chapter 18, to deliver non-potable water. SOF 1 19. Nampa has entered into 

contracts with Pioneer, Nampa & Meridian Irrigation District and Boise-Kuna Irrigation District 

for delivery of irrigation district water to the municipal irrigation system. Id. 

2. Nampa's Water Rights 

Nampa's water rights are divided between water rights for its potable water system and 

other water rights for its non-potable pressurized irrigation water system. SOF 1 8. The water 

rights at issue here are Nampa's potable water rights, because those rights are the source of the 

effluent that Nampa proposes to deliver to Pioneer. SOF 123, 25. 

The Stipulation of Facts makes clear how Nampa's water rights are decreed or licensed 

and how they should be administered by the Department. Table 1 lists 18 ground water rights 

associated with Nampa's potable water system. SOF 19. All ofNampa's potable water supply 

comes from ground water rights. Id Each of the potable water rights are authorized for 

"municipal purposes" in accordance with Idaho Code§ 42-202B(6). SOF 110. The place of use 

for each of these rights is Nampa's service area in accordance with Idaho Code§ 42-202B(9). 

SOF 111. After pumping water from these wells, Nampa delivers potable water from these wells 

to its potable water customers. SOF 123. Nampa's potable water generates sewage that is 

collected from residents, businesses and institutions in Nampa by Nampa's sewage system. Id. 

That sewage, or "influent", is delivered to Nampa's Wastewater Treatment Plant (WWTP), and 

the treated water that is discharged from the WWTP is called "effluent." Id. This effluent, also 

known as wastewater, is what Nampa proposes to discharge to the Phyllis Canal. 
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Nine ofNampa's potable water rights were decreed in the SRBA. The other nine are 

licensed post-SRBA rights. As is true with all water rights in the State, all ofNampa's water 

rights are subject to the conditions of the water rights, either decree or license. SOF ,r 12. See 

also, Idaho Code § 42-1411 (2)(i)( conditions on water rights decrees). 

The conditions on the water rights were not included verbatim in the Stipulation of Facts, 

but the water rights are public records of the Department of the type that the Director typically 

relies upon in contested case proceedings. See Documents Officially Noticed, In The Matter of 

Accounting/or Distribution of Water to the Federal Instream Reservoirs in Water District 63, 

p.3 (August 19, 2015). 

Nampa's potable water rights generally include one of two important conditions. One, 

the rights are for use in Nampa's potable water system (63-2779, 63-2781, 63-5258, 63-7567, 

63-8324, 63-9180, 63-10212). These potable water rights do not authorize use of potable water 

in the non-potable system, or on Pioneer's land. As seen above, the effluent from Nampa's 

WWTP is sourced from the water rights for its potable water system. SOF ,r 25. 

The second condition on Nampa's potable water rights that is pertinent here is a condition 

precluding the use of the water from these rights for irrigation of land that has appurtenant 

surface water unless, and until, the surface water is not available. This condition appears on the 

licensed potable water rights. (See Water Right 63-12474, et al.) The condition reads: 

The right holder shall not provide water diverted under this right for the irrigation of land 

having appurtenant surface water rights as a primary source of irrigation water except 

when the surface water rights are not available for use. This condition applies to all land 

with appurtenant surface water rights, including land converted from irrigated 

agricultural use to other land uses but still requiring water to irrigate lawns and 

landscaping. 

Water Right 63-12474. This same condition precluding the use of water when there are 

appurtenant and available water rights on the land also appears on the water rights for Nampa's 
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non-potable system. See Water Right 63- 2449, et al. When this condition appears on water 

rights it generally is intended to cover water use in the shoulder seasons or when the surface 

water supply is simply not available. Thus, this condition precludes the use ofNampa's potable 

water and non-potable water rights on lands of Pioneer, Nampa-Meridian and Boise-Kuna 

Irrigation Districts unless and until the irrigation districts turn water out of their canals and the 

surface water is no longer available for delivery by the irrigation districts. The Reuse 

Application clearly indicates that Nampa and Pioneer do not intend to limit the application of 

this potable water to the shoulder seasons, but intend to apply it throughout the entire irrigation 

season. Exhibit J, at 70. 

3. Nampa's Proposed Discharge to the Phyllis Canal 

At this time, the water used in the potable water system is collected, treated and 

discharged from Nampa's WWTP to Indian Creek upstream of Riverside's point of diversion on 

Indian Creek. SOF ~ 27-28. Under current operations, Nampa discharges approximately 18.6 cfs 

(6,825 acre-feet) of water to Indian Creek during the 185-day irrigation season and 17.0 cfs 

(6,069 acre-feet) during the 180-day non-irrigation season. SOF ~ 29. 

Under the Reuse Agreement and Reuse Permit, Nampa intends to eliminate all of its 

WWTP wastewater discharge to Indian Creek during the irrigation season, while continuing to 

discharge to Indian Creek during the non-irrigation season. SOF ~ 34. The Reuse Permit 

prohibits Pioneer from spilling water back to Indian Creek for water quality reasons. Exhibit G, 

at 16. To the extent otherwise allowed by Idaho law, Nampa's proposed wastewater discharge to 

the Phyllis Canal has been approved by IDEQ as meeting Idaho water quality standards. SOF ~ 

45. 

In lieu of discharging to Indian Creek, Nampa proposes to discharge at a location on the 
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Phyllis Canal. SOF ,r 53. While Nampa has not finalized the exact location of this point of 

discharge, the location is proposed to be about mid-way in Pioneer's district boundaries. SOF ,r 

53. Based on the proposed location there are approximately 17,000 acres of Pioneer's land 

downstream of the proposed point of discharge to the Phyllis Canal. SOF ,r 55. 

D. The Municipal Irrigation Agreements 

Nampa operates a municipal irrigation system relying on the provisions of Chapter 18, 

Title 50 of the Idaho Code. SOF ,r 19. These Code provisions allow Nampa to establish an 

irrigation system and deliver irrigation water. Idaho Code§ 50-1801. A city like Nampa is also 

expressly authorized to enter into contracts with irrigation districts to act as the agent for the 

irrigation district to distribute water to lands within the irrigation district boundaries and the city's 

municipal irrigation system. Idaho Code§ 50-1805.2 

Nampa has entered into three contracts with irrigation districts to act as their "agent" for 

delivery of water. SOF ,r 19. It has contracts with Pioneer, Nampa & Meridian and Boise-Kuna 

Irrigation Districts. SOF ,r 19. The current contract with Pioneer is Exhibit L. This contract 

provides that Pioneer shall deliver water to certain points of delivery, and that the City will deliver 

water to the persons having the right to receive Pioneer's water through the City's municipal 

irrigation system. See Exhibit L, at 9; Idaho Code § 50-1805. Under the contract and Idaho law, 

Nampa is the agent of Pioneer for delivery of water to Pioneer's landowners. Nampa is to deliver 

water to these Pioneer landowners on equal footing with all other Pioneer landowners. Nampa 

collects assessments from Pioneer's landowners and remits those assessments to Pioneer. Exhibits 

2 Idaho Code§ 50-1805A allows a city to pool the water rights for delivery, so that the city doesn't have to have 

separate delivery systems for each irrigation district's lands. However, the Act makes clear that the landowner of 
each district retains his or her status as a district landowner. Under Idaho Code§ 50-1805 the landowner can 

demand delivery in accordance with the water rights appurtenant to his or her land (i.e. the district's water rights). 

When delivering district water the City is the "agent" of the District, Idaho Code§ 50-1805. 
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L & M. Nampa has similar agreements with Nampa & Meridian and Boise-Kuna. Exhibits N & 0. 

The persons receiving Pioneer water from Nampa's municipal irrigation system remain Pioneer 

landowners, and the Nampa-Meridian and Boise-Kuna landowner recipients remain landowners of 

their respective districts. The persons receiving a water supply from Nampa's non-potable system 

who are not Pioneer landowners are not transformed by Chapter 50, Title 18, or the contracts, into 

Pioneer landowners, entitled to Pioneer deliveries. 

E. The Reuse Agreement and Reuse Permit 

The effluent limitations for Nampa's wastewater are currently governed by an NPDES 

permit issued by EPA under the Clean Water Act because Nampa discharges to Indian Creek. SOF 

,r 36, 41. The primary constituents of concern are total phosphorus and temperature. SOF ,r 36. A 

key motivating factor for Nampa's change in discharge to the Phyllis Canal is that IDEQ's water 

quality standards for manmade waterbodies are more easily attainable than the water quality 

standards for Indian Creek. SOF ,r 41. 

On March 7, 2018, Nampa and Pioneer entered into a Reuse Agreement whereby Nampa 

would seek a recycled water reuse permit from IDEQ authorizing Nampa to discharge up to 41 cfs 

of Class A recycled water to Pioneer's Phyllis Canal as supplemental irrigation water supply. 

Exhibit F, at 15. The Reuse Agreement expressly memorializes Pioneer's desire "to seasonally 

receive Recycled Water from the City as a supplemental source of irrigation water supply ... " Id., 

( emphasis added). 

The Reuse Agreement authorizes discharge to the Phyllis Canal and use of water by 

Pioneer's landowners of 41 cfs, larger than the 31 cfs ultimately authorized under the Reuse Permit. 

Nampa and Pioneer assert that this larger use by Pioneer reflects their longer-term water reuse goals 

that extend beyond the 25-year time frame of the Reuse Permit. SOF ,r 49; Exhibit F. 
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A pre-application conference was held with IDEQ on August 3, 2018 and a draft permit 

application was received by DEQ on November 5, 2018. Exhibit H, at 10. IDEQ and Nampa met 

to go over IDEQ's comments on the draft permit application. Id. Nampa's formal application, 

including Brown & Caldwell's Preliminary Technical Report (PTR) was submitted March 21, 2019. 

Exhibit J. IDEQ staff prepared a formal written analyses ofNampa's application on October 10, 

2019. Exhibit H. This report summarized Nampa's proposal and its environmental impacts. Id. 

The draft permit was thereafter released for public comment. Exhibit H, at 10. 

During the comment period for the draft permit, Riverside commented to IDEQ that Pioneer 

had no water right to use the reuse water on land within Pioneer boundaries. SOF ,r 47; Exhibit Q. 

IDEQ responded to Riverside's comments by stating that IDEQ does not regulate water rights or 

have the ability to respond to Riverside's comments concerning water use. SOF ,r 47; Exhibit R, at 

26. IDEQ included a provision in the Reuse Permit acknowledging that Nampa as the permittee is 

not relieved of its duty to comply with the other state laws and rules. SOF ,r 47. IDEQ advised 

Riverside that Nampa has been informed of this concern. Exhibit R, at 26. Pioneer, Nampa and 

Riverside agree that IDEQ has no authority to authorize diversion or beneficial use of water and 

that whether a water right is necessary or not is a matter for IDWR. SOF ,r 47. As a matter of 

Idaho law, IDEQ has no right or authority to "supersede, abrogate, injure or create rights to store 

or divert water and apply water to beneficial use ... " Idaho Code§ 39-104(4). 

On January 21, 2020, IDEQ issued Reuse Permit No. M-255-01. The Permit authorizes the 

Nampa to construct, install, and operate a reuse facility. Under the Reuse Agreement and Reuse 

Permit, Nampa intends to divert and deliver water to Pioneer through a gift of 31-41 cfs of water to 

Pioneer's Phyllis Canal. In turn, Pioneer intends to use the water supplied to it under this Reuse 

Permit to deliver water to Pioneer for Pioneer's landowners to apply to beneficial use. See US. v. 
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Pioneer Irrigation District, 144 Idaho 106, 110, 157 P .3d 600, 604 (2007)(irrigators of district put 

the water to beneficial use). 

The primary constituents of concern in Nampa's wastewater are total phosphorus and 

temperature. It is important to recognize the pollutants of concern, because those pollutants drove 

the analyses of how the water will be used and spread under the Reuse Permit. With the change in 

discharge, temperature will no longer be an issue for Nampa because the designated use of the 

Phyllis Canal, agricultural water supply, does not have a temperature criterion. SOF 141. Total 

phosphorus, on the other hand, is still a constituent of concern that must be addressed in Nampa's 

wastewater discharge, whether to Indian Creek or the Phyllis Canal, but compliance for Clean 

Water Act purposes is more easily attained through widespread land application (Reuse Permit) 

than through discharge to Indian Creek. 

The Reuse Permit clearly intends that Nampa's effluent will be spread throughout Pioneer's 

district lands, downstream of the point of discharge in the Phyllis Canal, and not only to land owned 

by Nampa or Nampa customers. IDEQ's Staff Analysis for "Constituent Loading" relating to total 

phosphorus, analyzes the concentration of phosphorus in the discharge, the design flow of the 31 cfs 

discharge and the mixing of that discharge into the 200 cfs of water in the Phyllis Canal. Exhibit H, 

at 37. IDEQ's analysis also factors in "total acreage" and the fact that "nutrient needs of the crops 

are greater than that provided by the additional nutrient supplied by the recycled water." Id., at 38. 

IDEQ's analysis echoes Nampa's own Preliminary Technical Report's finding that "Considering the 

end of the recycled water discharge pipe as the point of compliance and the approximately 17,000 

irrigated acres of Pioneer service area downstream from the discharge point, constituent or 

hydraulic loading is not anticipated to exceed agronomic uptake rates of crops in the Pioneer service 
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area." Exhibit J, at 71. IDEQ's area of analysis shown on Figure 3 to the Staff Analysis. Exhibit H, 

at 18. ( copy attached hereto as Attachment A) 

Other examples demonstrate that IDEQ relied on widespread (i.e., 17,000 acres) application 

of the wastewater, including the Reuse Permit requirement for education regarding fertilizer 

application to accommodate the increase in nutrients supplied by the wastewater. "Growers of 

crops and turf grass will be used to providing nutrient needs via fertilizer, so the City and Pioneer 

will need to educate the public of the benefit of this additional nutrient being provided in the water 

so the growers can account for this prior to adding fertilizer." Exhibit H, at 39. IDEQ also analyzed 

the hydro geology in the area of the Reuse Application, and determined "Nutrient loading from 

irrigation with recycled water ... shows that nutrient loading will be low and crop uptake of those 

nutrients will exceed application, so ground water impacts are not expected." Exhibit H, at 20. 

IDEQ's analysis of the Phyllis Canal notes" Under typical operation the demand for water is higher 

than the water volume available for deliver [sic] by the Phyllis Canal, and the deficiency is typically 

made up from ground water pumping and irrigation rotation." Exhibit H, at 31. The extent to which 

the recycled water is to be land applied led IDEQ to conclude "The City and Pioneer have 

sufficiently demonstrated in the [preliminary technical report] that the recycled water discharged to 

the Phyllis Canal will not return to jurisdictional waters of the state" Exhibit H, at 32. IDEQ's 

Permit does not require soil monitoring because "Soil monitoring requirements are not 

recommended for this widespread Class A recycled water use." Exhibit H, at 48 (emphasis added). 

The reality is that IDEQ issued the Reuse Permit based on the premise that Nampa's 

wastewater will be delivered and applied to 17,000 acres throughout Pioneer's district 

boundaries below the point of discharge on the Phyllis Canal. IDEQ would likely not have been 

able to issue the Reuse Permit for wastewater application to land if the land area to which the 
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effluent is applied was not sufficiently large enough to properly process the constituents of 

concern in the wastewater if discharged into waters of the state or seep into the ground water. 

IDEQ's Reuse Permit does not require any of the reuse water to be reused solely by Nampa 

itself; rather, IDEQ's analysis states the wastewater will used "for irrigation by the users of [the 

Phyllis Canal's] network. Exhibit H, at 9. Under IDEQ's Recycled Water Rules, when evaluating an 

application for a reuse permit, "[ s ]pecific conditions shall be established in consideration of 

characteristics specific to a facility." IDAPA 58.01.17.600.01. Such characteristics include "[l]egal 

considerations relative to land use and water rights." IDAP A 58.01.17.600.01.d. 

While IDEQ did not expressly require Nampa or Pioneer to obtain a water right for the use 

authorized in the Reuse Permit by Pioneer, the Reuse Permit does require Nampa to comply with 

"all other applicable federal, state, and local laws, statutes, and rules." SOF if47. IDEQ's response 

to Riverside's comments admitted that IDEQ did not believe it had authority to determine whether 

Nampa or any other entity was required to obtain a water right or not. Exhibit R, at 26. That is now 

the question for the Director in this proceeding. 

ARGUMENT 

I. A Water Right is Required for the Diversion and Use of Water Under Idaho Law 

The right to divert and use water in Idaho predates statehood and the Idaho Constitution. "As 

early as 1881 a statutory procedure for appropriating water was adopted, providing that a person 

intending to appropriate water should post a notice at the point of diversion and record the 

same." Fremont-Madison Irr. Dist. v. Idaho Ground Water Appropriators, 129 Idaho 454,456, 

926 P.2d 1301, 1303 (1996) (referring to Hutchins, The Idaho Law of Water Rights, 5 Idaho 

L.Rev. 1 (1968). "Diversion is a prerequisite to appropriation of water, along with the application 

of such water to a beneficial use," Hidden Springs Trout Ranch, Inc. v. Hagerman Water Users, 
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Inc., 101 Idaho 677,679,619P.2d1130, 1132 (1980). 

Idaho Code is clear that "[n]o person shall use the public waters of the state ofldaho 

except in accordance with the laws of the state ofldaho. No person shall divert any water from a 

natural watercourse Q! apply water to land without having obtained a valid water right to do so, 

or apply it to purposes for which no valid water right exists." Idaho Code§ 42-201(2)(emphasis 

added). Idaho§ Code 42-201(2) is not limited only to water withdrawn from a "natural 

watercourse" as Nampa asserts. The disjunctive use of the word "or" in this code section 

extends this requirement to any application of water to land. "The word 'or' ... is '[a] disjunctive 

particle used to express an alternative or to give a choice of one among two or more things." City 

of Blackfoot v. Spackman, 162 Idaho 302, 307, 396 P.3d 1184, 1189 (2017) (quoting Markel Int'! 

Ins. Co., Ltd v. Erekson, 153 Idaho 107, 110,279 P.3d 93, 96 (2012). 

A water right is also required for the diversion of groundwater. Idaho Code § 42-230 

defines groundwater as "all water under the surface of the ground whatever may be the 

geological structure in which it is standing or moving." Idaho Code § 42-230 (2003). "Ground 

water may be appropriated under either a constitutional method or by statutory permit, depending 

upon the date of beneficial use and diversion." A & B Irrigation Dist. v. Aberdeen-Am. Falls 

Ground Water Dist., 141 Idaho 746, 750, 118 P.3d 78, 82 (2005) (citing R.T Nahas Co. v. Hulet, 

114 Idaho 23, 26, 752 P.2d 625,628 (Ct.App.1988)). Thus, under Idaho Code and caselaw, it is 

clear that a water right is required in order to apply water to land, regardless of the source of that 

water. 

Nampa and Pioneer attempt to evade this bedrock principle of Idaho water law by 

characterizing the proposed new diversion of effluent for beneficial use in the Phyllis Canal as 

"directing" Nampa's wastewater. See Nampa 's Answer to Petition, at 4, and "Nampa's 
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redirection of wastewater for subsequent irrigation reuse ... " Pioneer's Petition to Intervene, at 2. 

Not only is the proposed discharge in fact a new diversion and a new source for Pioneer, under 

the Reuse Permit, Pioneer intends to "reuse the city's wastewater for irrigation purposes." Id. In 

other words, Pioneer expects to divert the water and apply it to beneficial use. Yet, Pioneer 

admits it "does not hold a water right, nor has it sought a water, that expressly authorizes it to 

accept wastewater from Nampa pursuant to its Reuse Agreement with Nampa." SOF ,i 35. 

Pioneer describes itself as a mere "recipient of the Class A recycled wastewater ... " 

Pioneer's Petition to Intervene. at 4 ( emphasis added). Yet Pioneer admits it will "benefit 

through the wastewater input operationally" Id. at 5, and that the "wastewater will also serve as a 

robust and reliable source of water offsetting and mitigating declining drain water sources 

Pioneer uses to supplement Phyllis Canal flows ... " Id. See also Exhibit S "Class A recycled 

wastewater (IDAPA 58.01.17) may be a new source of water .... " (emphasis added). Despite 

Pioneer's admissions to receipt of a beneficial, robust and reliable new source of water, Pioneer 

maintains it does not need a water right to take delivery of the water and apply it throughout its 

boundaries. Pioneer knows it needs a water right to appropriate wastewater. Many of its current 

water rights are for wastewater from drains, as explained in Exhibit S ("Phyllis and Highline 

Canals use drain water from Fivemile and Fifteenmile Drains, respectively, to supplement live 

and storage flows .... ) Exhibit S, at 29 of 50. Pioneer is currently applying for new drain 

wastewater rights from Mason Creek. See Application for water right 63-34644. Pioneer further 

agrees that a pipeline from Nampa's WWTP "is not very different" from a feeder canal 

collecting drain water. Exhibit S, at 29 of 50. 

Pioneer acknowledges that "Riverside believes that Nampa's redirection of wastewater 

for subsequent irrigation reuse absent a new water right ( or water rights) constitutes an illegal 
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diversion and use of water." Petition to Intervene. Id. at 2. Yet rather than explain why this 

diversion and application to beneficial use does not require a water right, Pioneer instead 

explains that Nampa will save money by changing its point of discharge. Whether Nampa saves 

money or not, that fact does not exempt Pioneer or Nampa from complying with Idaho water 

law. 

The alternative to requiring Pioneer to apply for a new water right as a predicate for 

Pioneer to apply the water to beneficial use is to require a transfer ofNampa's potable ground 

water rights. Water transfers in Idaho are governed by Idaho Code§ 42-222. Barron v. Idaho 

Dep't of Water Res., 135 Idaho 414,417, 18 P.3d 219,222 (2001). Under the Reuse Permit the 

place, period and nature of use for Nampa's ground water and resulting effluent will change. 

Idaho Code § 42- 222 requires a water right transfer because "any person who desires to change 

the point of diversion or the place, period, or nature of use of the water must apply to the IDWR 

for approval." Barron v. Idaho Dep't of Water Res., 135 Idaho 414,417, 18 P.3d 219,222 

(2001)(referencing LC. § 42-222(1)). In Barron, the Idaho Supreme Court remarked: 

In determining whether or not to approve the transfer, the director is instructed to 

"examine all the evidence and available information," including the watermaster's 

recommendation, and to approve the change in whole or in part if "no other water rights 

are injured thereby, the change does not constitute an enlargement in use of the original 

right, the change is consistent with the conservation of water resources within the state of 

Idaho and [the change] is the local public interest.. .. " 

Barron v. Idaho Dep't of Water Res., 135 Idaho 414,417, 18 P.3d 219,222 (2001) (quoting 

Idaho Code§ 42-222(1))(emphasis added). See also Jenkins v. State Dept. of Water Resources 

"[t]he director is statutorily required to examine all evidence of whether the proposed transfer 

will injure other water rights .... " Jenkins v. State Dept. of Water Resources, 103 Idaho 384, 387, 

647 P.2d 1256, 1259 (1982). 
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II. The Nature and Source of the Water 

Determining whether a new water right application or a transfer application is needed 

here requires an examination of the water rights and then to identify the source of the water 

proposed to be delivered to Pioneer. 

A. Nam pa's Effluent Water Rights are for Municipal Use Only 

Beneficial uses must be identified under the purpose of use element of a water right. 

Idaho Code§§ 42-1411(2)(±), -1412(6); City of Blackfoot v. Spackman, 162 Idaho 302,310,396 

P.3d 1184, 1192 (2017). The water rights for Nampa's effluent are designated for use in 

Nampa's potable water system and cannot be subsequently applied to Pioneer's land as irrigation 

water without either a new water right for the beneficial use of irrigation, or an amendment to the 

existing water rights, accomplished through a transfer. "The sole mechanism for altering, adding, 

or subtracting from a judicially decreed purpose of use element is through an application for 

transfer." LC.§ 42-222(1); City ofBlaclifoot v. Spackman, 162 Idaho 302,310,396 P.3d 1184, 

1192 (2017). Idaho Code§ 42-222 applies to any person seeking to change on element of the 

water right. It applies equally to licensed water rights. City of Pocatello v. Idaho, 152 Idaho 

830, 839, 275 P.3d 845, 854 (2012). 

Nampa and Pioneer appear bent on transforming Nampa's potable water rights into 

Pioneer's irrigation water rights without undergoing any input or analysis from IDWR. See, e.g., 

Brown and Caldwell Preliminary Technical Report "The City is seeking a recycled water reuse 

permit from the Idaho Department of Environmental Quality authorizing discharge of Class A 

recycled water from the Nampa WWTP as agricultural and municipal irrigation supply 

augmentation water to the Phyllis Canal." Exhibit J, at 38. And "Once the water enters the canal 
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it is considered irrigation water and is managed by Pioneer Irrigation District for use downstream 

from the discharge point." Id. 

In City of Blackfoot v. Spackman, the City applied for a groundwater right (27-12261) 

and proposed to offset the injury resulting from the appropriation with mitigation credit from an 

existing surface water right (01-181 C) through groundwater recharge from seepage. The purpose 

of use for water right O 1-181 C allowed for "Irrigation Storage, Irrigation from Storage, 

Diversion to Storage, Recreation Storage and Irrigation." City of Blackfoot v. Spackman, 162 

Idaho 302, 305, 396 P .3d 1184, 1187 (2017). The Court ruled that the City of Blackfoot could 

not change the purpose of use of the water right 01-181C to "recharge" without filing a transfer, 

stating "Uses must be identified under the purpose of use element of a water right. Id. at 310, 396 

P. 3d atl 192 (citing Idaho Code§§ 42-1411(2)(±)-1412(6). The same logic applies here 

Nampa and Pioneer cannot change the purpose of use from Nampa's potable water system to 

irrigation of Pioneer lands in contravention of the purpose of use language in the potable water 

rights, decrees and licenses. 

The "Director's Report constitutes prima facie evidence of the nature and extent of water 

rights acquired under state law. Idaho Code§ 42-1411(4)(2003)." A & B Irrigation Dist. v. 

Aberdeen-Am. Falls Ground Water Dist., 141 Idaho 746, 750, 118 P.3d 78, 82 (2005). By 

statute, a "decree entered in a general adjudication shall be conclusive as to the nature and extent 

of all water rights in the adjudicated water system." Idaho Code § 42-1420(1 ); City of Blackfoot 

v. Spackman, 162 Idaho 302, 308, 396 P.3d 1184, 1190 (2017). Outside of the adjudication, 

changes to water rights must be obtained under Idaho Code§ 42-222 proceedings. City of 

Pocatello v. Idaho, 152 Idaho 830,839,275 P.3d 848, 854 (2012). 
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Whatever agreement may exist between Nampa and Pioneer cannot alter nature of the 

water rights. "A private settlement agreement cannot define, add, or subtract from the elements 

of a validly adjudicated water right; it can only limit, condition, or clarify the administration of 

the right as between the private parties to the agreement." City of Blackfoot v. Spackman, 162 

Idaho 302, 308-09, 396 P.3d 1184, 1190-91 (2017). Adjudicated water rights, such as the water 

rights held by Nampa and Pioneer, are a "judicially decreed property right" that is "binding on 

the IDWR." Id., at 309, 1191. The Director "has a clear legal duty to distribute water according 

to decreed water rights." Id. (internal quotations omitted). As the Idaho Supreme Court held in 

City of Blackfoot, "[t]o allow the Settlement Agreement to enlarge or otherwise alter the clearly 

decreed elements of [a water right], would allow private parties to alter a judicial decree. Such a 

result is simply untenable." Id. 

In sum, Nampa and Pioneer cannot "redirect" Nampa's effluent water to lands within 

Pioneer's irrigation district boundary under the currently decreed water rights. Idaho law is clear 

that their proposed action requires either a new water right or a transfer. 

B. The Source of Nam pa's Effluent is Groundwater 

The Stipulation of Facts and the discussion ofNampa's water rights in Section C, 2 of the 

Statement of Facts above establish beyond doubt that the source ofNampa's water is ground 

water and that Nampa's WWTP treats and discharges ground water. That fact then leads to the 

question - what is the source of the water that Nampa intends to discharge to Pioneer's Phyllis 

Canal? Is that water still ground water, subject to the conditions on the ground water rights? Or 

is it wastewater? Important in that determination is that Nampa proposes to eliminate the 

discharge to Indian Creek, a natural waterway and water of the State. SOF 134. Instead Nampa 
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intends to discharge that effluent to Pioneer's Phyllis canal, which both Nampa and Pioneer 

contend is an artificial conveyance, belonging to Pioneer, not Nampa. 

The answer to these questions is found in a decision of the Idaho Supreme Court which 

examined a similar set of facts and circumstances. A&B Irrigation District v. Aberdeen 

American Falls Ground Water District, 141 Idaho 746, 118 P.3d 78 (2005). This A&B case 

involved the B unit of the District, which is irrigated from groundwater pumped from the Eastern 

Snake River Plain Aquifer. A&B collected the run-off from the B unit irrigation in ponds or 

drains and began using the collected water on an additional 2,363.1 acres. The use of this water 

was subject to SRBA claims. IDWR determined that the use was an enlargement and 

recommended subordination under Idaho Code§ 42-1426, the Expansion Statute. This 

recommendation was upheld by the special master and the SRBA court. A&B appealed. 

A&B argued that the excess water from irrigation of Unit B was wastewater that 

comingled with other natural sources, such as precipitation. As a result, A&B claimed the right 

to recapture this water because it had been transformed into waste or drain water. 

The Supreme Court carefully analyzed the water so collected to determine the true source 

of that water. The Court first noted that it had previously recognized the right to appropriate 

drain, waste and seepage waters. A&B, 141 Idaho at 750, 118 P.3d at 82. The Court 

acknowledged that it was possible to view the water collected as waste or drain water. Id. at 751, 

118 P.3d at 83. The Court then held that, if A&B wanted to treat the water as drain or waste 

water, rather than ground water, A&B would have to apply for a new water right. Id at 752, 118 

P.3d at 84. Under the Court's determination in A&B, if Pioneer, the entity putting the water to 

use, wants to treat the effluent as drain or waste water, Pioneer would be required to seek "a new 

water right for this water source prior to any further use" on Pioneer's lands. Id. 
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Significantly for this proceeding, the Supreme Court did not rest its analysis there. The 

Court next examined what the consequences would be if the water from the Unit Buse was 

classified as drain or wastewater. The Court concluded that such use would be an expansion of 

A&B 's ground water right requiring subordination to other, junior users. Id. It is a rare 

circumstance where expansion of use does not cause injury. Id. The Court quoted the seminal 

observation from Jenkins v. Idaho Dept. of Water Resources, that "priority in time is an essential 

part of western water law and to diminish one's priority works an undeniable injury to that water 

right holder." Jenkins v. Idaho Dept. of Water Resources, 103 Idaho 384, 388, 647 P. 2d 1256, 

1260 (1982). Hence, the Court held that any use of the water collected from Unit B, if treated as 

ground water, would have to be subordinated to other water rights or that "full mitigation of 

injury" takes place. A&B, 141 Idaho at 753, 118 P.3d at 85. 

Finally, in A&B the Court "rejects" the logic in Jensen v. Boise-Kuna Irrigation Dist., 75 

Idaho 133, 269 P. 2d 755 (1954), to the extent that Jensen would allow treatment of the drain or 

wastewater as an independent source from its original source. In this case the original source of 

the effluent is indisputably ground water. The Court in A&B held that the collected water there, 

because it is originated as ground water, remained ground water and use of the water had to be 

treated subject to the law applicable to enlargements. A&B, 141 Idaho at 753, 118 P.3d at 85. 

The same result obtains here. 

A&B compels certain conclusions in this proceeding with respect to the scheme that 

Nampa and Pioneer have agreed upon to use the effluent from Nampa's WWTP in Pioneer's 

Phyllis Canal. First, the effluent remains ground water. The effluent will no longer be 

discharged to a creek for diversion, appropriation and beneficial use by other users, as is 

currently the circumstance with Nampa's discharge to Indian Creek. Instead Nampa proposes to 
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supply that ground water to Pioneer for use on 17,000 acres to offset Pioneer's declining supply. 

SOF ,r 55-56. Because the effluent remains ground water, it is subject to the law of enlargements 

and the protection of existing water users. A&B, 141 Idaho at 753, 118 P.3d at 85. 

It is also worth noting the Reuse Agreement contemplates an increase in Nampa's 

discharge, up to 41 cfs, to accommodate future growth. SOF i!49. If Nampa and Pioneer plan to 

apply that additional water to land outside ofNampa's service area, i.e., on Pioneer's land, the 

Reuse Permit would potentially violate Idaho Code. "When a water right or a portion thereof to 

be changed is held by a municipal provider for municipal purposes, as defined in section 42- 

202B, Idaho Code, that portion of the right held for reasonably anticipated future needs at the 

time of the change shall not be changed to a place of use outside the service area, as defined in 

section 42-202B, Idaho Code, or to a new nature of use." Idaho Code§ 42-222. 

C. The Right to Divert Water is Limited to the Source Described in the Water Right 

In Rangen, Inc. v. Idaho Dep't of Water Res., 159 Idaho 798,804,367 P.3d 193, 199 

(2016), Rangen disputed the Director's conclusion that it was only allowed to divert from the 

mouth of the Martin-Curren Tunnel rather than what Rangen contended was a larger historical 

diversion. The Supreme Court began in stating: "By statute, "decree[ s] entered in a general 

adjudication shall be conclusive as to the nature and extent of all water rights in the adjudicated 

water system." Rangen, Inc. v. Idaho Dep't a/Water Res., 159 Idaho 798,805,367 P.3d 193,200 

(2016) (quoting Idaho Code§ 42-1420(1)). The Court quoted the Director's determination that: 

Rangen's SRBA decrees do not identify Billingsley Creek as a source of water and do not 

include a point of diversion in the SWSWNW Sec. 32, T7S, R14E .... Administration 

must comport with the unambiguous terms of the SRBA decrees. Because the SRBA 

decrees identify the source of the water as the Curren Tunnel, Rangen is limited to only 

that water discharging from the Curren Tunnel. Because the SRBA decrees list the point 

of diversion as SES WNW Sec. 32, T7S, R14E, Rangen is restricted to diverting water 

that emits from the Curren Tunnel in that 10-acre tract. 
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Rangen, Inc. v. Idaho Dep't of Water Res., 159 Idaho at 806, 367 P.3d at 201. The Supreme 

Court agreed with the District Court's findings that any dispute Rangen had with its point of 

diversion should have been resolved in the SRBA. Further, the Supreme Court agreed that "[a]ny 

interpretation of Rang en's partial decrees that is inconsistent with their plain language would 

necessarily impact the certainty and finality of SRBA judgments and, therefore, requests for such 

interpretations needed to be made in the SRBA itself." Rangen, Inc. v. Idaho Dep't of Water Res., 

159 Idaho at 806, 367 P.3d at 201. As a result, the Court affirmed the District Court's holding 

that Rangen's decrees limited its diversion to the Martin-Curren Tunnel, and further, within the 

decreed ten-acre tract. Id. 

The Rangen decision is insightful as to the limitations on the "source" of a water right. 

Applying Rangen to this matter, it is clear that Pioneer and Nampa cannot deliver Nampa's 

effluent water that is sourced from ground water to Pioneer's Phyllis Canal under Pioneer's 

current water right decrees because Pioneer does not have either the Nampa WWTP or Nampa's 

wells identified as the source on any of Pioneer's water rights. 

III. The Result of the Proposed Reuse Permit is an Illegal Expansion or Enlargement of 

the Water Right that will Injure Riverside 

In changing the point of discharge for Nampa's WWTP from Indian Creek to the Phyllis 

Canal, Nampa and Pioneer will effectively create a new point of diversion on the Phyllis Canal 

and will significantly increase the volume of water delivered to and by the canal to Pioneer's 

landowners. 

"An increase in the volume of water diverted is an enlargement and is not allowed under 

Idaho Code§ 42-1425. However, a water user may seek an enlargement under Idaho Code§ 42- 

1426, subject to the limitations set forth in Idaho Code§ 1426. Fremont-Madison Irr. Dist. 

Supra, at 129 Idaho 454,458,926 P.2d 1301, 1305 (1996). Those limitations are (1.) No increase 
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in the rate of diversion authorized under the original water right, and (2.) That the enlargement 

will not injure existing water users. Id., at 460, 1307; Idaho Code § 42-1426(2). These limitations 

"protect other water users from injury to their rights resulting from a recognition of the transfers 

that are memorialized in the adjudication." Id., at 458, 1305. 

A. Enlargement of Water Right 

An enlargement "may include such events as an increase in the number of acres irrigated, 

an increase in the rate of diversion or duration of diversion." Fremont-Madison, 129 Idaho 454, 

458,926 P.2d 1301, 1305. "If a water user seeks an enlargement in the adjudication the request 

must be pursuant to Section 42-1426 of the Idaho Code which allows the 'enlargement' of 

existing water rights under certain conditions, unlike proceedings under section 42-1425 which 

do not allow an enlargement." Fremont-Madison, 129 Idaho at 458-59, 926 P.2d at 1305-1306. 

The new diversion to the Phyllis Canal in the Reuse Agreement and Reuse Permit clearly 

seeks to supply a new water source to and increase the rate of diversion into the Phyllis Canal, by 

as much as 41 cfs. SOF ,r 49. This proposed action is contrary to Idaho law. As explained by the 

Court in Fremont-Madison, "Section 42-1426 of the Idaho Code does not proscribe 

enlargements that include an increase in the volume of water diverted, so long as the enlargement 

does not exceed the rate of diversion originally authorized or injure water rights existing on the 

date of the enlarged use." Fremont-Madison, 129 Idaho at 460, 926 P.2d at 1307. The 

application ofNampa's wastewater to Pioneer's land, as contemplated in the Reuse Permit, will 

result in an enlargement ofNampa's ground water rights to cover 17,000 acres of supplemental 

water for Pioneer Irrigation District. 
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B. Injury to Riverside 

The limitations imposed by Idaho Code § 42-1425 and 42-1426 and at issue in Fremont 

Madison speak to the very issue raised by Riverside in this proceeding - injury to Riverside's 

existing water rights due to the transfer and enlargement ofNampa's water rights under the 

Reuse Permit, without Pioneer having to go through IDWR's administrative process to analyze 

potential injury and craft protections for existing water users. As memorialized in the Statement 

of Facts, during irrigation season when Nampa and Pioneer propose to "redirect" the WWTP 

discharge from Indian Creek, Riverside currently diverts most, if not all, of the flow of Indian 

Creek into its canal for delivery of water to members of Riverside Irrigation District. SOF , 31. 

Riverside has a right to divert approximately 180 cfs of water from Indian Creek. SOF, 33. 

The Reuse Agreement and Reuse Permit contemplate a reduction in discharge to Indian 

Creek ranging up to 41 cfs, a significant reduction to Indian Creek during irrigation season that 

will most certainly injure Riverside's downstream water rights. Under Idaho Code§ 42-1425 and 

Fremont-Madison, Idaho law requires that before this transfer can occur analysis must be made 

of the injury to other users, like Riverside and mitigation considered. 

IV. Pioneer can Only Deliver Water to Pioneer's Irrigation District Landowners 

As the Idaho Supreme Court held, and as expressly provided by Idaho Code § 43-316, 

"the title to all property acquired by an irrigation district, including its water rights, is vested in 

the district and held by the district in trust for, and dedicated and set apart to, the uses and 

purposes set forth in the law." Jensen v. Boise-Kuna Irr. Dist., 75 Idaho 133, 141,269 P.2d 755, 

760 (1954), citing Yaden v. Gem Irr. Dist., 37 Idaho 300,216 P. 250; Colburn v. Wilson, 23 

Idaho 337, 130 P. 381. It therefore follows: 

... that any water owned by the district and thus dedicated to the irrigation of lands within 

the district, cannot be supplied to lands outside the district so long as it is needed for the 
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proper irrigation of lands within the district. The officers of the district have no power to 

contract for the delivery or supplying of such water for use outside the district. Any 

contract attempting to create or impose an obligation on the district to supply or make 

available any such water for any such purpose is ultra vires and void. 

Jensen v. Boise-Kuna Irr. Dist., 75 Idaho 133,141,269 P.2d 755, 760 (1954). 

Nampa and Pioneer, in their private reuse agreements leading to the Reuse Permit, set up 

a contractual relationship relating to the discharge and delivery of water to Nampa's irrigation 

system and Nampa's non-potable delivery. Under Jensen, Pioneer cannot deliver water outside 

the District, but only to Pioneer landowners. As noted above in Brown and Caldwell's 

Preliminary Technical Report and IDEQ's Staff Analysis, Pioneer is in fact intending to deliver 

this water to Pioneer's landowners and must do so to comply with Brown & Caldwell's and 

IDEQ's analysis of the necessary land area to absorb the pollutants in the effluent. Since Pioneer 

can only deliver to Pioneer's customers, this arrangement is not a circumstance where Nampa is 

merely reusing its own water. 

V. Idaho Code 42 § 201(8) Does not Apply to Pioneer 

Nampa and Pioneer invoke Idaho Code 42 § 201(8) as a carveout that exempts Pioneer 

from complying with the requirement ofldaho Code 42 § 201(2) requiring a water right for the 

application of water to land. Under the Reuse Agreement and Reuse Permit, Pioneer will convey 

the discharged effluent in its canal to lands within its irrigation district boundaries. Idaho Code 

42 § 201(8) applies solely to municipalities, and any exemption Nampa may have claimed under 

subsection (8) evaporates upon discharge to the Phyllis Canal for delivery and use by Pioneer. 

The legislative history supports this narrow application. In testimony before the Idaho 

House Resources and Conservation Committee, Lindley Kirkpatrick, City of McCall, testified 

that the bill "will clarify that cities and sewer districts are not required to obtain a water right for 

distribution of waste water on land." House Resources & Conservation Committee Minutes, 
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March 5, 2012 at 6 (emphasis added). He further testified that IDWR "has assured the city they 

can reuse waste water when they have a municipal water right" and that "the bill is crafted 

narrowly." Id. ( emphasis added). 

No language in Idaho Code§ 42-201(8) can be read to apply to Pioneer. The statute 

explains that the exception is for "a municipality or municipal provider as defined in section 42- 

202B, Idaho Code, a sewer district as defined in section 42-3202, Idaho Code, or a regional 

public entity operating a publicly owned treatment works ... " Idaho Code§ 42-201(8). None of 

the definitions relating to municipality or municipal use in Idaho Code § 42-202B can be read to 

apply to Pioneer: 

(4) "Municipality" means a city incorporated under section 50-102, Idaho Code, a 

county, or the state of Idaho acting through a department or institution. 

(5) "Municipal provider" means: 

(a) A municipality that provides water for municipal purposes to its residents and 

other users within its service area; 

(b) Any corporation or association holding a franchise to supply water for 

municipal purposes, or a political subdivision of the state of Idaho authorized to 

supply water for municipal purposes, and which does supply water, for municipal 

purposes to users within its service area; or 

( c) A corporation or association which supplies water for municipal purposes 

through a water system regulated by the state of Idaho as a "public water supply" 

as described in section 39-103(12), Idaho Code. 

(6) "Municipal purposes" refers to water for residential, commercial, industrial, irrigation 

of parks and open space, and related purposes, excluding use of water from geothermal 

sources for heating, which a municipal provider is entitled or obligated to supply to all 

those users within a service area, including those located outside the boundaries of a 

municipality served by a municipal provider. 

Idaho Code§ 42-202B(4)-(6) (emphasis added). Pioneer also does not qualify under the 

definition of "sewer district": 

A sewer district is one to provide for sewage disposal and for that purpose any such 

district shall have power to extend its sewer lines to an appropriate outlet. 
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A district may be created for a combination of water and sewer purposes, or either of said 

purposes. A district may be entirely within or entirely without, or partly within and partly 

without one (1) or more municipalities or counties, and the district may consist of 

noncontiguous tracts or parcels of property. 

Idaho Code § 42- 3202 ( emphasis added). 

Pioneer is an irrigation district, not a municipality. "Irrigation districts are creatures of the 

statutes. They are quasi public or municipal corporations, and as such have only such power as is 

given to them by statute, or such as is necessarily implied." Jensen v. Boise-Kuna Irr. Dist., 75 

Idaho at 139,269 P.2d at 758 (1954). The "municipal" nature of an irrigation district is not to be 

confused with the definition of "municipal" above. Rather, "the irrigation district is a quasi 

municipal corporation organized for the specific purpose of providing ways and means of 

irrigating lands within the district and maintaining an irrigation system for that purpose." 

Colburn v. Wilson, 23 Idaho 337, 130 P. 381, 381-82 (1913) (emphasis added) (citing Pioneer 

Irrigation Dist. v. Walker, 20 Idaho, 605, 119 Pac. 304; City of Nampa v. Nampa & Meridian 

Irri. Dist., 19 Idaho, 779, 115 Pac. 979; Merchants' Nat. Bank v. Escondido Irri. Dist., 144 Cal. 

329, 77 Pac. 937.). 

Furthermore, if Nampa, operating under the Idaho Code§ 42-201(8) exemption, sought 

to deliver its wastewater through Pioneer's irrigation system, it would also run afoul of the law. 

"A contract by the board of directors of such a district, giving to others the management or 

control of any part of the system, and taking that management and control out of the hands of the 

district board, would be ultra vires and void." Colburn v. Wilson, 23 Idaho 337, 130 P. 381, 382 

(1913). 

II 

II 

II 
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VI. Application ofldaho Code§ 42-201(8) to Preclude IDWR's review of the Water Use 

Agreement Here Would Unconstitutionally Injure Riverside's Water Rights in 

Violation of Article XV, § 3 of the Idaho Constitution 

Nampa and Pioneer's reuse proposal requires the application ofNampa's ground water rights 

on Pioneer land, resulting in both an expansion of the decreed and licensed rights and a transfer 

of the place of use. Extending the exemption in Idaho Code § 42-202(8) to allow expansion of 

the water rights to allow Pioneer to apply the water to its land without an injury analysis under 

42-222 transfer would render Idaho Code § 42-202(8) unconstitutional as applied. See American 

Falls Reservoir Dist. No. 2 v. IDWR, 143 Idaho 862, 870, 154 P.3d 433,441 (2007)(party need 

only show that the statute as applied to the party's conduct is unconstitutional to sustain an as 

applied challenge.) 

Article XV, § 3 of the Idaho Constitution protects existing water rights by providing 

"[t]he right to divert and appropriate the unappropriated waters of any natural stream to 

beneficial uses, shall never be denied ... " and that the "[p ]riority of appropriations shall give the 

better right as between those using the water." If the Director determines that Idaho Code§ 42- 

202(8) applies, and grants Pioneer an exemption under the municipal carveout, Riverside's 

existing water rights will most certainly be injured, in violation of the Idaho Constitution. 

Any review of the constitutionality of Idaho water statutes should begin with Judge 

Hurlbutt's SRBA decision in Basin Wide Issue No. 1, Subcase No. 91-00001. Attachment B. At 

issue there was the constitutionality of the presumption statute Idaho Code§ 42-1416 and the 

accomplished transfer statute Idaho Code § 42-1416A. The presumption statute purported to 

establish the validity of certain current water practices and to conform the decree to those 

practices. The accomplished transfer statute attempted to approve prior changes in points of 

diversion, place of use, period of use or nature of use. Judge Hurlbutt held these statutes void for 
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vagueness in large part because it was unclear if the statutes adequately incorporated the 

substantive criteria ofldaho Code § 4-222 regarding protection from injury, enlargement and the 

other statutory factors. Memorandum Decision and Order in Basin-Wide Issue No. I., pp.18, 12 

Subcase No. 91-00001 (February 4, 1994). 

The Supreme Court detailed the history of the constitutionality ofldaho Code§§ 1416 

and 1416A in the Freemont-Madison decision. 

Expansion of the use after acquisition of a valid unadjudicated water right in violation of 

the mandatory permit requirements shall be presumed to be valid and to have created a 

water right with a priority date as of the completion of the expansion, in the absence of 

injury to other appropriators." Idaho Code§ 42-1416(2) (repealed 1994). Section 42- 

1416 of the Idaho Code was an attempt to provide "amnesty" for illegal expansions. Four 

years later the legislature enacted an accomplished transfer statute, Idaho Code § 42- 

1416A, which permitted users who had undertaken transfers of water rights without 

compliance with the statutory provisions of Idaho Code § 42-222 to have the transfer 

confirmed in the course of the general SRBA adjudication. Idaho Code§ 42-1416A 

(repealed 1994). 

On February 4, 1994, the district court declared the "presumption" statute, Idaho Code § 

42-1416, and the "accomplished transfer" statute, Idaho Code § 42-1416A, 

unconstitutional. In response the legislature repealed Idaho Code§§ 42-1416 and 42- 

1416A and enacted the "amnesty statutes" at issue in this case. 

Fremont-Madison Irr. Dist. v. Idaho Ground Water Appropriators, Inc., 129 Idaho 454, 456-7, 

926 P.2d 1301, 1303-4 (1996). The replacement "amnesty statutes", Idaho Code 42-1425 and 

Idaho Code 42-1426, were designed to protect the "water uses originally intended to be protected 

by the 'presumption' and 'accomplished transfer' statute and 'significant investments by water 

users and tax base for local governments by helping to maintain status quo water uses."' Id at 

457, 9268 P.2d 1304. 

The Idaho Supreme Court's constitutional analysis in Fremont-Madison is instructive 

here. At issue in Freemont-Madison was the constitutionality of the "amnesty statutes" Idaho 

Code§ 42-1425 and Idaho Code§ 42-1426, that had been enacted to replace Idaho Code§§ 42- 
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1416 and 42-1416A. Specifically the question was whether "the application of either statue 

would result in injury to the priority of any other validly established junior water rights." In Re 

SRBA Subcase No. 75-10117 ("Lemhi Gold Trust LLC) Memorandum Decision and Order on 

Challenge, at 8 (included here as Attachment B. These statutes allowed the SRBA court to 

enlarge water rights beyond their initial uses and to decree accomplished transfers under certain 

conditions. 

In Fremont-Madison, the Court held that both amnesty statutes were constitutional 

because they required an injury analysis to be conducted to determine injury to other water rights 

before granting the amnesty provided in their respective provisions. "Proceeding under section 

42-1425 a water user cannot obtain a transfer that constitutes either an enlargement of the water 

right or otherwise injures water rights existing on the date of the change. Section 42-1425 of the 

Idaho Code is constitutional as written." Id., at 458, 1305 (emphasis added); "Section 42-1426 of 

the Idaho Code is constitutional as written because it provides that an enlargement cannot be 

allowed that would injure a junior appropriator." Id., at 460-61, 1307-08 (emphasis added). 

Therefore, here, Idaho Code § 42-202(8) would be constitutional as applied to the Reuse 

Agreement, only if it can be read to preclude enlargements that would injure other water users. 

Judge Wildman employed the constitutionality analysis in Fremont-Madison to reach the 

conclusion that another Idaho statute, Idaho Code 42-223(11 ), was unconstitutional because 

"[u]nlike the statutes analyzed in Fremont-Madison, Idaho Code § 42-223(11) contains no 

express protections to prevent injury to other validly established water rights." Lemhi Gold, at 9. 

The statute at issue in Lemhi Gold, Idaho Code§ 42-223(11), would allow resumption of a water 

right subject to statutory forfeiture to resume use under that right subject to certain requirements. 

Judge Wildman found that "the express terms of the statute, as applied to the above-captioned 
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claim, would injure Rabe's water rights by diminishing their priority in violation of Article XV, 

Section 3 of the Idaho Constitution." Id. 

Judge Wildman's analysis ofldaho Code§ 42-223(11) could lead the conclusion here 

that Idaho Code§ 42-201(8) is unconstitutional on its face, because the statute does not contain 

an express requirement to account for injury to existing water rights. However, Riverside does 

not believe it is necessary to go that far, if the Director holds that Pioneer and Nampa must 

subject this Reuse Agreement to an injury analysis under the lens of a water right proceeding to 

ensure protection of existing water rights. 

Without such a proceeding, the same logic that led Judge Wildman to find Idaho Code 

42-223(11) unconstitutional in Lemhi Gold applies here. Idaho Code §42-201(8), as Nampa and 

Pioneer would have it applied here, does not take into account injury to existing water rights 

before allowing municipalities to change the nature of use of their water rights. Nampa's 

proposal to discontinue discharge oflarge quantities of water to Indian Creek during irrigation 

season upstream of Riverside's diversion of that same water and to divert that water to another 

user who has no water right to use that water will cause injury to Riverside. Idaho Code §42- 

201 (8)' s failure to address potential injury to existing water rights renders its application in this 

matter unconstitutional. 

Riverside need not prove injury-in-fact before raising this concern. In the City of 

Pocatello v. Idaho, the Idaho Supreme Court affirmed the district court's decision that approved 

IDWR's conditioning of water rights to avoid injury to other water rights. City of Pocatello v. 

Idaho, 152 Idaho 830,834, 152 P.3d 845, 850 (2012). The City argued that there had to be proof 

of actual injury before a condition could be included. The Supreme Court stated that Pocatello 

was "wrong". Id. at 835, 152 P.3d at 851. The Court relied on the district court's analysis that: 
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... injury to an existing water right is not limited to the circumstance where immediate 

physical interference occurs between water rights as of the date of the change. Injury also 

includes the diminished effect on the priority dates of existing water rights in anticipation 

of there being insufficient water to satisfy all rights on a source ( or in this case a discrete 

region of the aquifer) and priority administration is sought. Even though the priority 

administration may occur at some point in the future, injury to the priority date occurs at 

the time the accomplished transfer is approved. 

City of Pocatello v. Idaho, 152 Idaho 830,834, 152 P.3d 845,850 (2012). 

CONCLUSION 

Water is a precious resource. Livelihoods depend on a reliable supply. When two large 

entities come together and agree between themselves how to apportion this precious resource 

between themselves how to apportion this precious resource between them, other water uses stand 

to be injured. Here Nampa and Pioneer have given no thought to other water users, no thought to 

injury and no thought to the priority doctrine. Their thoughts are directed towards saving money 

and acquiring new sources of water. While laudable goals, these goals do not give Nampa and 

Pioneer carte blanche to decide when and how water is used in this State. 

To the contrary, the primary responsibility for distribution of water in this State was placed 

on the shoulders ofthe State engineer (now the Director). In re SRBA (Basin-Wide Issue 17), 157 

Idaho 385, 394, 336 P.3d 792, 801 (2104). The Director is required to exercise his specialized 

expertise to follow the law and distribute water in accordance with the prior appropriation doctrine. 

Id at 393,336 P.3d at 800. Nampa and Pioneer's private agreement contemplates no such 

constraints. 

The proper forum to determine whether the Nampa-Pioneer Agreement complies with the 

Idaho Constitution, Article XV,§ 3, Idaho water law, including Idaho Code§§ 42-202(2) and 42- 

222, and with the terms and conditions of the parties' existing water rights is through either an 

application for a new water right for this new source of water or through a transfer proceeding 
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under Idaho Code§ 42-222. To hold otherwise is to abrogate the Constitution, Title 42 and the 

water rights. Without an administrative proceeding to evaluate appropriate conditions to prevent or 

mitigate injury, Nampa and Pioneer will have successfully usurped the authority of the Director. 

Accordingly, Riverside requests that the Director issue an order providing that Nampa and 

Pioneer shall not implement the contemplated delivery of water to Pioneer with having obtained 

the necessary approval of a water right or transfer. 

DATED this 2nd day of October 2020. 

BARKER, ROSHOLT & SIMPSON LLP 

~4t!~ 
Albert P. Barker 

Sarah W. Higer 

Attorneys for Riverside Irrigation District Ltd. 
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IN IBE DISTRICT COURT OF THE F'IF*l'H JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 

In Re SRBA 

Case No. 39576 

) 

) 

) 

) 
) 

) 

Case No. 91-00001 

MEMORANDUM DECISION AND ORDER 
ON BASIN-WIDE ISSUE NO. 1, 
CONSTITUTIONALITY OF J.C. § 42-1416 
AND J.C. § 42-1416A, AS WRITIEN 

Basin-Wide Issue No. 1 is designated as follows: 

A. The constitutionality of I.C. § 42-1416, as written and 
B. The constitutionality of I.C. § 42-1416A, as written. 

HELD: I.C. § 42-1416 and I.C. § 42-1416A are declared unconstitutional, as written. 

David J. Barber, Deputy Attorney General, for the State of Idaho. 

K. Jack Haugrud and Daria Zane, United States Attorneys, Department of Justice, for 

the United States. 

William R. Hollifield, Hollifield & Tolman, for Big Lost River Water Users Association. 

Laird J. Lucas, Attorney, for Land and Water Fund of the Rockies. 

Jeffrey C. Fereday, Givens, Pursley & Huntley, for Busch Agricultural Resources, Inc. 

and Boise Water Corporation. 

William F. Ringert, Ringert Clark, for Nampa & Meridian Irrigation District, Grindstone 

Butte Mutual Canal Company, Rim View Trout Company and Others. 

MEMORANDUM DECISION AND ORDER ON BASIN-WIDE 
ISSUE NO. 1, CONSTITUTIONALITY OF I.C. § 42-1416 
AND I.C. I 42-1416A, AS WRITTEN 
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Setting Hearing (May 4, 1993).) Notice of the order was also served on the Court's Certificate 

of Mailing. 1 Following submission and review of the proposed statements of basin-wide issue(s), 

the Notice of Intent to Designate Basin Wide Issue No. I issued and hearing was set. (In Re 

SRBA, Twin Falls County Case 39576, Subcase 91-00001, Notice of Intent to Designate Basin 
Wide Issue No. I: Constitutionality of J.C. § 42-1416 and J.C. § 42-1416A (May 28, 1993) 

(Notice of Intent).) 
The Notice of Intent framed the issues as the constitutionality of I.C. §§ 42-1416 and 

42-1416A, as written. It invited any party to the adjudication to respond by filing "Comments 
to the Notice of Intent to Designate Basin-Wide Issue No. l" and required that service of the 
comments follow the General Docket Sheet Procedure (In Re SRBA, Twin Falls County 

Case 39576, SRBA Administrative Order 1, Rules of Procedure (amended June 21, 1993), 

Section 7 (Docket Sheet)) and be made on the parties who appeared on the original Motion to 
Modify. Finally, the Notice of Intent afforded all parties to the adjudication the opportunity to 
reply to any comments received to the Notice of Intent. 

Following the submission of written comments and replies and a hearing, the Order 
Designating Basin Wide Issue No. 1 issued notifying all claimants and counsel that claimants 
could become a party to Basin-Wide Issue No. 1 by filing a "Motion to Participate in Basin 
Wide Issue No. l" no later than 30 days following the date of publication in the Docket Sheet 
of the filing of the Order Designating. (In Re SRBA, Twin Falls County Case 39576, Order 
Designating Basin-Wide Issue No. 1 and Setting Pre-Hearing Conference (July 26, 1993) 

(Order Designating).) 
The Idaho Conservation League, Inc.; Idaho Rivers United, Inc.; Idaho Wildlife 

Federation, Inc.; and Northwest Resource Information Center, Inc. (Conservation Groups) filed 

a Motion to Intervene in Basin-Wide Issue No. 1,· and Statement of Position (Motion to 
Intervene). Following a scheduling conference, the Court set a hearing on the Conservation 

Groups' Motion to Intervene. (In Re SRBA, Twin Falls County Case 39576, Scheduling Order 

1 The court Certificate of Mailing consists of parties and counsel who filed a notice of appearance 

in Twin Falls County Case 39576 pursuant to SRBA Administrative Order Re: SRBA Mailing 
Address, Telephone and Fax Numbers and Notices of Appearance, dated December 17, 1991. 
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To resolve the constitutionality of I.C. §§ 42-1416 and 42-1416A, as written, the 

challengers' positions will be considered in the order presented. 

VOID FOR VAGUENESS 

The United States and Idaho constitutional guarantees of due process require 

lawmakers, in adopting statutes, to set reasonably clear guidelines for triers of fact in 

order to prevent arbitrary and discriminatory enforcement. Statutes that are vague, 

indefinite or uncertain violate these due process guarantees. The Idaho Supreme Court 

has defined the void for vagueness doctrine holding that when applied to civil statutes, 

the test is whether "persons of reasonable intelligence can derive core meaning" from the 

statutes. Olsen v. J. A. Freeman Co., 117 Idaho 706, 791 P.2d 1285 (1990). 
In evaluating a constitutional challenge to a statute on the 

basis of void for vagueness, the Court must consider both 

the essential fairness of the law and the impracticability of 

drafting legislation with greater specificity. (Citations 

omitted.) 

It is established that a law fails to meet the 

requirements of the Due Process Clause if it is so vague 
and standardless that it leaves the public uncertain as to the 
conduct it prohibits or leaves judges and jurors free to 

decide, without any Ie~ally fixed standards what is 
prohibited and what is not in each particular case . . . . 
Certainly one of the basic purposes of the Due Process 

Clause has always been to protect a person against having 

the Government impose burdens upon him except in 
accordance with the valid laws of the land. Implicit in this 

constitutional safeguard is the premise that the law must be 

one that carries an understandable meaning with legal 

standards that courts must enforce. (Citation omitted.) 

However, a greater tolerance is permitted when 

addressing a civil or non-criminal statute as opposed to a 

criminal statute under the void for vagueness doctrine. 

(Citation omitted.) A civil or non-criminal statute is not 

unconstitutionally vague if persons of reasonable 

intelligence can derive core meaning from it. Olsen v. 
J. A. Freeman, supra, at 715-716. (Emphasis added.) 
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In his article Rassier concludes, as does the State of Idaho in this action, that J.C. 

§ 42-1416(1) was intended to "correct ambiguous decrees." However, in making 

recommendations in three Director's Reports, IDWR followed an entirely different 

interpretation. Other defenders of the statute advance at least two additional 

interpretations. 

Four possible interpretations of this subsection include: 

1. That the first presumption applies when a decree is ambiguous regarding 

the description of the land irrigated under the decreed right with no 

expansion in acreage or in diversion volume or rate. This presumption 

can be rebutted by evidence of forfeiture or evidence that the land 

irrigated at the time of the adjudication was uncultivated at the time of the 

decree. (State of Idaho.) 

2. That the first presumption applies when a decree is ambiguous regarding 

the description of the land irrigated under the decreed right with no 

expansion in acreage or in diversion volume or rate and would apply to 

changes in use made prior to 1969. This presumption would be rebutted 

by evidence that the land was not irrigated at the time of the decree or that 

the changes were illegally made. (Pioneer and Settlers Irrigation Districts 

and Owen Ranches.) 

3. That the first presumption applies to blatant expansion of the decreed right 

as to both the number of acres irrigated and the volume of water diverted 

which can be rebutted only by a party showing that it is injured by the 

expansion. (IDWR; A&B, Burley and Falls Irrigation Districts and 

Aberdeen-Springfield Canal Company.) 

4. That the first presumption applies to blatant expansion of the decreed right 

as to both the number of acres irrigated and the volume of water diverted 

except that a party need not show injury to rebut the presumption. The 

presumption can be rebutted by the production of evidence that the land 

on which the water right was decreed has been changed or that there is an 

increase in the volume of water used. (Freemont-Madison Irrigation 

District.) 

As stated previously, this Court begins with the presumption of the statute's 

constitutionality. To answer the challenge raised to its constitutionality, the court is 

required to find the requisite core meanin g of the statute as it was intended by the 

legislature. No party has produced any legislative history or other evidence reflecting 

the legislature's intent with respect to the two interpretations advanced by the State (one 
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and Idaho Constitutions. Specifically, they point to the complete lack of standards 

provided by the legislature for the court to apply the "expansion of use" and "absence 

of injury to other appropriators" provisions. They urge that absent any standards or 

guidelines, the court's application of this statute could only be arbitrary and capricious. 

The standard under which this challenge is to be reviewed is the same as that 

applied to I.C. § 42-1416(1) above. 

The phrase "expansion of use" has been defined and appropriate review standards 

adopted in other portions of the Idaho Code, J.C. § 42-222. There, expansion of use 

refers, generally, to changes which may be made to a permitted or licensed water right. 

Standards have been set for administrative review of such changes following application 

to IDWR. At the urging of IDWR, the Idaho Supreme Court has ruled that any changes 

allowed by statute also require a determination by the agency that the changes meet the 

local public interest standard. Hardy v. Higginson, 123 Idaho 485, 849 P.2d 946 (1993). 
This Court has ruled on the necessity for a standard in determining how to apply 

I.C. § 42-1416(2). (In Re SRBA, Twin Falls County Case 39576, Order Granting, in 

Limited Part, Motion to Reconsider Order Denying Motion for Leave to Intervene 

(January 14, 1994).) In ruling on whether certain conservation groups could intervene 

with respect to water rights claimed or recommended pursuant to J.C. § 42-1416(2), this 

Court held they could intervene for the reason that the statute allows the same "changes" 

covered by the decision in Hardy v. Higginson, supra, and, therefore, required that the 
same factors be met as for changes under I.C. § 42-222, including the local public 

interest standard. In so holding, this Court noted it was IlQt ruling on the 

constitutionality of J.C. § 42-1416 since that matter was at issue in Basin-Wide Issue 

No. 1. 

What is significant about the decision on the Conservation Groups' Motion to 
Intervene is that a number of parties, including three who support the constitutionality 

of the statute here, have filed motions to reconsider urging that the standards in I.C. 

§ 42-222 do not ap_ply to I.C. § 42-1416(2). Therefore, these parties oppose the adoption 

of the only reasonable standard this Court can identify to arrive at a core meaning of the 

second presumption. Absent any definition of the term "expansion of use" or a standard 
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confusing, contradictory and multifarious interpretations, no person of reasonable 

intelligence can arrive at a core meaning. 

Similarly, the challengers point to the lack of definition and standards of 

application for the term "absence of injury to other appropriators" as rendering I.C. 

§ 42-1416(2) unconstitutionally vague. 

The "injury" standard is a factor to be reviewed for changes under I.C. § 42-222. 

However, those supporting constitutionality disagree that any of the I.C. § 42-222 factors 

apply to I.C. § 42-1416(2). Absent standards like those in I.C. § 42-222, when applying 

the absence of injury clause the courts can only guess to resolve such issues as (1) who 

must carry the burden of persuasion; (2) can several claimed expansions under this 

section be aggregated or taken together to establish injury; and (3) how immediate in 

point of time or amount must the effects of such expansion be to constitute injury. 

Absent legislative standards, this Court is left to speculate as to the lawmakers' intent. 

To find a core meaning based on speculation violates due process and renders this statute 

void for vagueness. 

Therefore, I.C. § 42-1416(2) is held to be unconstitutionally vague. Reasonably 

intelligent people are left to guess at its core meaning and for this Court to do so would 

be arbitrary and violate the due process guarantees of the United States and Idaho 

Constitutions. 

By finding I.C. § 42-1416(2) unconstitutional under the doctrine of void for 

vagueness, it is unnecessary to review it under the additional theories advanced by the 

challengers. 

I.C. § 42-1416(3) 

The third presumption at issue reads: 

A prior decree adjudicating a tributary stream or subbasin 
within the basin shall be presumed correct, if: 

(a) It is or can be made substantially correct as to 

current water rights; and 
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both illogical and contrary to the law of judgments. Whatever was intended by this 

presumption of correctness of prior decrees escapes understanding, rendering the 

provisions unconstitutionally vague. 

The second condition, I.C. § 42-1416(3)(b), similarly prohibits finding the core 

meaning of this presumption. It requires that the prior decree be presumed correct if it 

"contains all the elements necessary to adequately describe the water right." There is 

no guidance as to which elements must be included. Whether these are the elements in 

I.C. § 42-1411, adopted in 1985, or elements which were legally required or sufficient 

on the date the prior decree was entered is not answered. This, again, requires the court 

to arbitrarily determine the core meaning of the statute. 

If, as has been suggested, I.C. § 42-1416(3) is nothing more than a statement of 

the principles of res judtcata and collateral estoppel, it misses the mark. The doctrines 

of res judicata and collateral estoppel are grounded upon the constitutional principles of 
due process and separation of powers. Application of the doctrine of res fudicata under 
the unities of parties, claims and issues can, generally, only be done on a case-by-case 

basis. Due process requires no less. A statute requiring a collective determination of 

the effect of a prior judgment raises serious due process concerns. 

J.C. § 42-1416(3) is unconstitutionally void for vagueness. Absent standards or 

definition, no core meaning is discemable to persons of average intelligence. A 

determination of core meaning by the court could only be based upon speculation, 

rendering that interpretation arbitrary and violative of the due process guarantees of the 

United States and Idaho Constitutions. 

By finding I.C. § 42-1416(3) unconstitutional under the doctrine of void for 

vagueness, it is unnecessary to review it under the additional two theories advanced by 

the challengers. 

J.C. § 42-1416(4) 

This section of the statute declares that the presumptions established in subsections 

1-3 are rebuttable. It reads: 

(4) The presumptions established in this section are rebuttable. 
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correctly, identify several additional constitutional problems which arise if the 

presumptions were intended to be conclusive rather than rebuttable. 

The issue presented to the court then is to determine what the legislature intended 

these presumptions to be, rebuttable or conclusive. While called rebuttable, the 

presumptions are self-rebutting and senseless. However, the legislature is presumed to 

have understood the difference between the two types of presumptions and it made these 

rebuttable, even though meaningless. It is noteworthy that legal scholars have drawn 

attention to the confused manner in which presumptions have been dealt with in the law. 

One scholar has expressed the quandary stating: 

Every writer of sufficient intelligence to appreciate the 

difficulty of the subject matter has approached the topic of 

presumptions with a sense of hopelessness and has left it 

with a feeling of despair. Morgan, Presumptions, 12 
Wash. L. Rev. 255 (1937). 

Green and Nesson, Problems, Cases, and Materials on Evidence 793 (1983). 
This Court finds that entire scheme of rebuttable presumptions fails for vagueness. 

No person of reasonable intelligence can determine any core meaning to the application 

of the rebuttable presumptions contained in the first three subsections of I.C. § 42-1416. 

There is no definition or standard provided by the legislature which would indicate its 

true intent with respect to this statutory scheme. Therefore, absent a core meaning, its 

application by this Court in the SRBA would be based on conjecture or speculation. 

Such an arbitrary determination would violate the due process guarantees of the United 

States and Idaho Constitutions. 

In conclusion, I.C. § 42-1416 is void for vagueness. Subsections 1, 2 and 3 are 

not rendered void merely because they are subject to multiple interpretations, even if 

some of those interpretations are unconstitutional. See, e.g., Cowles Publishing Co. v. 
Magistrate Court, 118 Idaho 753, 759, 800 P.2d 640 (1990). They are void because a 

person of reasonable intelligence viewing each section of the statute would be unable to 

discern a core meaning. Id. To arrive at a core meaning for each of the subsections 

individually or to give operation to the rebuttable presumption set forth in subsection 4, 

this Court would have to enter into the realm of speculation and thereby redraft the 
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(a) the water right may be claimed in the· 
general adjudication as changed and an 
application for change of the water right is 
not required to be filed pursuant to section 
42-222, Idaho Code; and 
(b) the water right may be determined by 
the director in the director's report pursuant 
to section 42-1411, Idaho Code, and decreed 
by the district court pursuant to section 42- 
1412, Idaho Code, as changed, if the change 
meets the substantive criteria of section 42- 
222, Idaho Code, for approval of such 
changes, provided that the change may be 
approved subject to conditions necessary to 
satisfy the substantive criteria of section 42- 
222, Idaho code, for approval of such 
changes. 

(2) To the extent that the provisions of this section and 
section 42-1416, Idaho Code, are both applicable to the 
same water right, the two sections shall be applied 
conjunctively, if possible, but this section shall not be 
construed to limit the provisions of section 42-1416, Idaho 
Code. [I.C., § 42-1416A, as added by 1989, ch. 97, § 1, 
p. 226.] 

I.C. § 42-1416A, the accomplished transfer statute, covers claimants who, prior 

to commencement of the SRBA, completed a change in their point of diversion, place of 

use, period of use or nature of use in violation of I.C. §§ 42-222 and 42-108. It purports 
to allow them to claim and have the use decreed as changed if the changed use complies 

with the requirements of I.C. § 42-222. As discussed in regard to I.C. § 42-1416(2), 

a number of parties, including three who support the constitutionality of the statute here, 

have filed motions to reconsider this Court's decision on intervention, In Re SRBA, Twin 

Falls County Case 39576, Order Granting, in Limited Part, Motion to Reconsider Order 
Denying Monon/or Leave to Intervene (January 14, 1994), asserting that the criteria of 
I.C. § 42-222 do not apply to I.C. § 42-1416A. 

The constitutionality of I.C. § 42-1416A has been challenged as void for 

vagueness. It must be reviewed under the same standard as applied in determining the 

constitutionality of I.C. § 42-1416, above. 
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core meaning, application ofI.C. § 42-1416A in the SRBA would violate the due process 

protections of the United States and Idaho Constitutions. The statute is void for 

vagueness. 

Having found J.C. § 42-1416A void for vagueness, it is unnecessary to address 

the remaining grounds on which the statute's constitutionality is challenged. 

ID. CONCLUSION 

The designation of Basin-Wide Issue No. 1 requires this Court to resolve the 

constitutionality of J.C. §§ 42-1416 and 42-1416A, as written. 

It is held that both J.C. §§ 42-1416 and 42-1416A are unconstitutional, as written. The 

resolution of this issue is made as a matter of law on a controverted question of constitutional 

construction and involves no substantial factual issues. Sutherland Statutory Construction § 2.06 
(4th Ed., 1985 revision). 

Reviewing both statutes in light of due process protections of the United States and Idaho 

Constitutions, it is held that they lack sufficient standards or guidance allowing a person of 

reasonable intelligence to find a core meaning. The statutes are, therefore, unconstitutional 

under the void for vagueness doctrine. Application of either statute in the SRBA would require 

the court to speculate as to their core meaning. Enforcement of a statute based on such 

speculation constitutes an arbitrary act prohibited by the due process guarantees of the United 

States and Idaho Constitutions. 
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NOV 1 2 2014 

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT F THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 

In Re SRBA 

Case No. 39576 

) Subcase No. 75-10117 

) (Lemhi Go-Id Trust LLC) 

) 

) MEMORANDUM DECISION AND ORDER ON 

) CHALLENGE 
) 
) FINAL ORDER DISALLOWING WATER 

) RIGHT CLAIM 

) 

I. 

FACTS AND PROCEDURAL BACKGROUND 

1. This matter concerns the constitutionality ofldaho Code § 42-223(11) as applied 

to the above-captioned water right claim. The claim was originally filed in the Snake River 

Basin Adjudication ("SRBA") on April 17, 1990, by Joseph and Hallie Proksch. It sought the 

right to divert 0.5 cfs from Ditch Creek for year-round mining purposes under a June 1, 1895, 

priority. The basis of the claim is beneficial use. 

2. On January 11, 2007, the Director filed his Director's Report for Irrigation & 

Other Users, Basin 75. That Director's Report included a recommendation that the above 

captioned water right claim be decreed disallowed. No objections to the recommendation were 

filed by any party, and on November 13, 2009, this Court entered a Final Order disallowing the 

claim. 

3. On September 28, 2012, Lemhi Gold Trust LLC ("Lemhi Gold"), a successor-in- 

interest to Proksch, filed a Motion to Set Aside the Final Order disallowing the claim. The 

Motion was filed pursuant to Idaho Rule of Civil Procedure 60(b )(5) and/or (6). The grounds for 

the Motion was that the Idaho Legislature's enactment of Idaho Code§ 42-223(11) on March 25, 
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Master Report" or "SMR"). In his Special Master Report, the Special Master engaged in 

analysis concerning the constitutionality ofldaho Code§ 42-223(11) as applied to the facts of 

this case. SMR, pp.11-13. The Special Master ultimately found that while the claim meets the 

statutory criteria ofldaho Code§ 42-223(11), that statute may be applied constitutionally "only 

if Lemhi Gold's water right is subordinated to all water rights on the system with priority dates 

earlier than the date the statute became effective, March 25, 2008." SMR, p.12. Therefore, the 

Special Master recommended the claim be decreed as recommended, with the addition of a 

remark subordinating the right to all water rights on Ditch Creek with priority dates earlier than 

March 25, 2008. 

9. On July 28, 2014, Lemhi Gold filed a Motion to Alter or Amend the Special 

Master Report. 

10. On August 8, 2014, Lemhi Gold filed a Motion for Voluntary Disqualification 

and Reassignment, wherein it requested for reasons stated therein that the Special Master 

voluntarily disqualify himself from presiding over the Motion to Alter or Amend. On that same 

date, the Special Master entered an Order granting the Motion for Voluntary Disqualification. 

On August 12, 2014, this Court entered an Order rescinding its order of reference and treating 

Lemhi Gold's Motion to Alter or Amend as a Notice of Challenge under SRBA Administrative 

Order I, Rules of Procedure, § 13 .c. Briefing in support of the Notice of Challenge was filed by 

Lemhi Gold. Briefing in opposition to the Notice of Challenge was filed by Felton and Rabe. 

11. Oral argument on challenge was held before this Court on November 3, 2014. 

The parties did not request the opportunity to submit additional briefing nor does the Court 

require any. Therefore, this matter is deemed fully submitted for decision on the next business 

day or November 4, 2014. 

II. 

ST AND ARD OF REVIEW 

A. Challenge. 

A district court is required to adopt a special master's findings of fact unless they are 

clearly erroneous. l.R.C.P. 53(e)(2); Rodriguez v. Oakley Valley Stone, Inc., 120 Idaho 370,377, 

816 P.2d 326,333 (1991). In determining whether findings of fact are clearly erroneous, a 

reviewing court "inquires whether the findings of fact are supported by substantial and 
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is unconstitutional unless Lemhi Gold's right is subordinated was in error and must be 

corrected." Motion to Alter or Amend, p.8. It asserts that "[w]here the Special Master 

determined that Lemhi Gold's water right qualified for exemption from the operation of 

forfeiture pursuant to I.C. § 42-223(11), his inquiry should have stopped there." Id. Further, that 

the Special Master's recommendation of subordination is contrary to the language and intent of 

the statute and "renders the entire purpose of LC.§ 42-223, to exempt certain rights from the 

operation of forfeiture pursuant to I.C. § 42-222, useless." Id. 

The constitutionality of statutes enacted by the legislature is a question of law. 

Freemoni-Madison Irr. Dist. and Mitigation Group v. Idaho Ground Water Appropriators, Inc., 

129 Idaho 454, 457, 926 P.2d 1301, 1304 (1996). There is a presumption under Idaho law in 

favor of the constitutionality of a challenged statute. Moon v. North Idaho Farmers Ass 'n, 140 

Idaho 536, 540, 96 P.3d 637, 641 (2004). The party challenging the statute "bears the burden of 

establishing that the statute is unconstitutional." Id. The Idaho Supreme Court has further 

instructed that "[t]he judicial power to declare legislative action invalid upon constitutional 

ground is to be exercised only in clear cases." Id. For the reasons set forth herein, the Court 

finds that the Special Master correctly determined that Idaho Code§ 42-223(11) is 

unconstitutional as applied to the facts of this case. 

A. The Special Master correctly determined that Idaho Code § 42-223(11) is 

unconstitutional as applied to the above-captioned claim. 

Idaho water law has long recognized statutory forfeiture.
3 
At present, Idaho Code§ 42- 

222(2) provides that a water right "shall be lost and forfeited" for five years' nonuse. Various 

exceptions and defenses to statutory forfeiture are provided for in Idaho Code§ 42-223. The 

most recent statutory exception came about in 2008, when the Idaho Legislature enacted Idaho 

Code§ 42-223(11). That legislation provides a means for exempting water rights for mining, 

mineral processing or milling from statutory forfeiture if certain conditions are met. It provides 

in full as follows: 

No portion of any water right with a beneficial use related to mining, mineral 

processing or milling shall be lost or forfeited for nonuse, so long as the nonuse 

3 Idaho law has coritained a statute recognizing and providing for statutory forfeiture since 1903. Sagewillow, Inc. v. 
Idaho Dept. of Water Resources, 138 Idaho 831, 836, 70 P.3d 669, 674 (2003). 
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Master struggled with the constitutionality of the statute when applied to the facts of this case. 

Of primary concern was the effect the statute's application would have on junior water rights 

established by Rabe on Ditch Creek during the period of nonuse. After reviewing the Idaho 

Constitution, as well as pertinent case law from the SRBA and Idaho Supreme Court , the Special 

Master determined that the statute could not be applied in a constitutional manner to the facts of 

this case without the inclusion of an additional subordination condition. SMR, pp.11-13. He 

held that "[t]he inescapable conclusion is that, in these circumstances, the statute is constitutional 

only if Lemhi Gold's water right is subordinated to all water rights on the system with priority 

dates earlier than the date the statute became effected, March 25, 2008." SMR, p.12. The 

Special Master therefore recommended that Lemhi Gold is entitled to a partial decree 

adjudicating its claim as recommended by IDWR, with the addition of the following 

subordination remark: "This water right is subordinated to all water rights on Ditch Creek with 

priority dates earlier than March 25, 2008." SMR, p.13. It is the Special Master's constitutional 

analysis and his resulting recommendation that Lemhi Gold challenges before this Court. 

i. The application of Idaho Code § 42-223(11) to the above-captioned claim 

unconstitutionally injures Rabe's water rights in violation of Article XV, § 3 
of the Idaho Constitution. 

Article XV, § 3 of the Idaho Constitution provides explicit protections to established 

water rights. It provides that "[t]he right to divert and appropriate the unappropriated waters of 

any natural stream to beneficial uses, shall never be denied ... " Further, that "[p]riority of 

appropriations shall give the better right as between those using the water." The Idaho Supreme 

addressed the protections afforded by Article XV, § 3 against alleged legislative infringement in 

Fremont-Madison Irr. Dist. and Mitigation Group v. Idaho Ground Water Appropriators, Inc., 

129 Idaho 454, 926 P.2d 1301 (1996) ("Fremont-Madison"). The Court's constitutional analysis 

in that case is instructive here and must be reviewed. 

In Fremont-Madison, the Idaho Supreme Court addressed the constitutionality of Idaho 

Code§§ 42-1425 and 42-1426. Idaho Code§ 42-1425 allows water users in the SRBA to claim 

historic accomplished changes in certain elements of their water rights that would have otherwise 

violated Idaho's transfer statutes. Idaho Code§ 42-1426 allows water users in the SRBA to 

claim historically enlarged water rights that would have otherwise violated Idaho's mandatory 
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Section 42-1426 of the Idaho Code would violate Article XV, § 3 of the Idaho 
Constitution if it allowed · a party with a claim for an enlargement to 
unconditionally receive a priority date as of the date of enlargement regardless of 
injury to junior appropriators. However, that is not the case. The clear and 

unambiguous language of the statute provides that only those enlargements which 

do not increase the rate of diversion, do not injure other water rights existing on 

the date of enlargement, and which fully mitigate any potential injury to junior 

water rights existing as of the date of enactment of the amnesty statutes are 

permitted. LC. § 42-1426(2). Section 42-1426 of the Idaho Code is constitutional 
as written because it provides that an enlargement cannot be allowed that would 
injure a junior appropriator. 

Fremont-Madison, 129 Idaho at 460, 926 P.2d at 1307 (emphasis added). 

Unlike the statutes analyzed in Fremont-Madison, Idaho Code§ 42-223(11) contains no 

express protections to prevent injury to other validly established water rights. In this case, the 

Court finds that the express terms of the statute, as applied to the above-captioned claim, would 

injure Rabe's water rights by diminishing their priority in violation of Article XV, Section 3 of 

the Idaho Constitution. The record in this case establishes that during the nonuse period 
associated with the above-captioned claim, and well after the five year statutory forfeiture had 

run, Rabe established two intervening water rights on Ditch Creek-water right numbers 75- 

7349 and 75-7443. Water right number 75-7349 authorizes Rabe to divert 1.97 cfs of water from 

Ditch creek under an April 11, 1983, priority for irrigation and power purposes. Water right 

number 75-7443 authorizes Rabe to divert 2.10 cfs from Ditch Creek under an October 31, 1986, 

priority for year-round power purposes. Both ofRabe's water rights were licensed on September 

30, 1996. The Special Master found that "Ditch Creek is fully appropriated, if not over 

appropriated.t" SMR, pp.11-12. As explained further in the succeeding section of this decision, 

at the time Rabe established and perfected his two water rights, and up until the time the Idaho 

Legislature enacted Idaho Code§ 42-223(11), the above-captioned water right claim was subject 

to statutory forfeiture under Idaho Code§ 42-222(2). Water use under that right could not 

lawfully be resumed by Lemhi Gold to the detriment of Rabe under the facts presented here. 

Therefore, since Idaho Code§ 42-223(11) allows a party whose water right was previously 

subject to statutory forfeiture to resume use under that right to the injury of junior appropriators, 

the Court finds that the statute violates Article XV,§ 3 of the Idaho Constitution. 

5 No party challenges this holding before the Court in this proceeding. 
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acquired after its passage. The emergency clause does not stop there, however. In addition to 

applying on and after its passage, the emergency clause continues "and shall apply to all existing 

water rights" not finally determined to be forfeited. This language clearly refers to the past, and 

is retroactive as applied to the facts of this case. 

In this case, the Court finds that the above-captioned water right was not finally 

determined to be forfeited at the time Idaho Code§ 42-223(11) was enacted on March 25, 2008. 

At that time, no court had entered any order or decree finally adjudicating the right to be 

forfeited. Nor had any third-party , including Rabe, instituted administrative or judicial 

proceedings and proven by clear and convincing evidence that Lemhi Gold or its predecessors 

had forfeited the right. See e.g., Sagewillow, Inc. v. Idaho Department of Water Resources, 138 

Idaho 831, 842, 70 P.3d 669,680 (2003) (holding, "Forfeiture of water rights must be proven by 

clear and convincing evidence," and directing further that the party asserting that a water right 

has been forfeited has burden of proving the forfeiture"). To the contrary, at the time Idaho 

Code§ 42-223(11) was enacted, the above-captioned beneficial use water right had been claimed 

and was pending unresolved in the SRBA. Although the Director had issued a recommendation 

prior to the statute's enactment that the claim be disallowed, this Court had not entered a final 

order disallowing the claim. 7 Since the water right had never been proven to be forfeited, or 

finally determined to be forfeited, as of the date of enactment of Idaho Code§ 42-223(11), that 

statute, by and through the express terms contained in the emergency clause, applies here. 

7 After enactment, this Court did enter a Final Order disallowing the claim based on the Director's recommendation. 
Lemhi Gold then moved the Court to set aside that Final Order under Idaho Rules of Civil Procedure 60(b )(5) & 
(6). Its motion was based largely on grounds that the recommendation on which the Final Order was entered did 
not take into account the change in law contained in Idaho Code§ 42-223(11). Additionally, Lem.hi Gold argued 
that since its beneficial use water right had not been "finally determined to be forfeited" as of the enactment date, 
Idaho Code § 42-223(11 ), by its express terms, applied. As stated above, no party to the SRBA opposed Lemhi 
Gold's Motion to Set Aside. Since the Motion unopposed, and since. this Court found good cause to set aside the 
Final Order under Rule 60(b) due to the change in law, this Court entered an Order setting aside the Final Order 
disallowing the claim. No party opposed Lemhi Gold's Motion to Set Aside at the time it was filed. Likewise, on 
challenge, no party challenges the decision to set aside the Final Order disallowing the above-captioned claim. Any 
such challenge at this stage in the proceeding would be rejected as untimely for the following reason. This Court's 
Order setting aside the Final Order was entered pursuant to an unopposed Report and Recommendation issued by 
the Special Master on December 11, 2012. Under SRBA Administrative Order I,§ 13, any party in the adjudication 
that disagreed with that Report and Recommendation was required to "file a Motion to Alter or Amend within 21 
days from the date the Special Master's Recommendation appears on the Docket Sheet." No party to the 
adjudication, including the parties to this subcase, filed a Motion to Alter or Amend. As a result the parties to this 
subcase waived the right to challenge that decision under AOI, § 13, which provides: "Failure of any party in the 
adjudication to pursue or participate in a Motion to Alter or Amend the Special Master's Recommendation shall 
constitute a waiver of the right to challenge it before the Presiding Judge. The waiver shall also apply to further 
proceedings in the subcase ifremanded back to the Special Master." 
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to resume use of the above-captioned water right under the analysis provided by the Idaho 

Supreme Court in Sagewillow. As a matter of law, upon issuance, Rabe's water rights were 

superior to Lemhi Gold's dormant right. The consequence of the passage ofldaho Code§ 42- 

223(11) is that Lemhi Gold now has the better right to the use of water in Ditch Creek as against, 

and to the detriment of, Rabe. Under the new statute, Lemhi Gold's water right is exempt from 

forfeiture. If Lemhi Gold were now to resume use under its water right it would do so under its 

senior priority, despite its extended nonuse. Rabe's rights would then be pushed down the 

tabulation of priorities on Ditch Creek, thereby diminishing the rights. Given the above, the 

Court finds that Idaho Code§ 42-223(11), as applied to the facts of this case, operates 

retroactively to affect substantive and vested rights (i.e., Rabe's water rights), and to diminish 

those vested rights. As such, the Court finds that Idaho Code § 42-223(11) retroactively injures 

Rabe's water rights in violation of Article XI, § 12 of the Idaho Constitution. 

B. This Court declines to adopt the Special Master's recommendation that the above 

captioned claim be subordinated to all water rights on the system with priority dates 

earlier than March 25, 2008. 

The Special Master found Idaho Code§ 42-223(11) unconstitutional in his Special 

Master Report. However, he determined that he could apply the statute in a constitutional 

manner if he recommended that Lemhi Gold's water right be subordinated to all water rights on 

the system with priority dates earlier than the date the statute became effective, March 25, 2008. 

While such a subordination remark may resolve any injury to Rabe and other intervening water 

users on the source, this Court declines to adopt the Special Master's recommendation in this 

respect. 

The Idaho Supreme Court has instructed that a"[ c ]ourt cannot engraft a condition that 

does not exist in the legislation." Fremont-Madison, 129 Idaho at 460, 926 P.2d at 1307. 

Further, that "[i]t is not the province of the Court to read desirable protections into a statute that 

simply are not there as a matter oflegislative prerogative." Nampa & Meridian Irr. Dist. v. 

Washington Federal Sav., 135 Idaho 518,524, 20 P.3d 702, 708 (2001). · If this Court were to 

adopt that Special Master's subordination recommendation, it would in effect read a condition 

and/or protection into the plain language Idaho Code§ 42-223(11) that is simply not there. 
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IV. 

REMAINING ISSUES 

In addition to the constitutional issue addressed above, Lemhi Gold raises several other 

issues on challenge. However, given the Court's holding that Idaho Code§ 42-223(11) is 

unconstitutional as applied to the above-captioned claim, it is unnecessary for this Court to reach 

those additional issues. 

v. 
CONCLUSION 

Pursuant to Idaho Rule of Civil Procedure 53( e )(2) and SRBA Administrative Order I, 

Section 13.f., this Court has reviewed the Findings of Fact contained in the Special Master 

Report, finds that they are supported by the evidence, and wholly adopts them as its own. With 

respect to the Conclusions of Law contained in the Special Master Report, this Court adopts 

them in part and rejects them in part. For the reasons set forth in this decision, this Court adopts 

the Special Master's conclusion oflaw that Idaho Code§ 42-223(11) is unconstitutional as 

applied to the above-captioned water right claim. The Court rejects the Special Master's 

recommendation, for reasons set forth herein, that the above-captioned claim be decreed as 

recommended by the Director with the addition of the following subordination remark: "This 

water right is subordinated to all water rights on Ditch Creek with priority dates earlier than 

March 25, 2008." 

Since applying Idaho Code§ 42-223(11) to revive the above-captioned claim would 

unconstitutionally injure intervening water rights, that statute cannot be applied to save the 

above-captioned water right from the operation of forfeiture. Nor can that statute relieve the 

above-captioned claim from the original recommendation in this case that it be decreed 

disallowed. The Court finds that the clear and convincing evidence in this matter establishes that 

the above-captioned water right has been forfeited due to nonuse, and that use cannot be 

resumed under the resumption of use doctrine due to intervening water rights on the source. 

Because the Court is prohibited from crafting a subordination remark to remedy the injury, the 

above-captioned claim must be decreed disallowed. 
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RIVERSIDE’S REPLY IN SUPPORT FOR PETITION FOR DECLARATORY RULING – Page 1 

I. INTRODUCTION 
 

The City of Nampa and Pioneer Irrigation District have hatched a scheme that allows 

Nampa to avoid some water quality standards during a part of the year by providing effluent to 

Pioneer that Pioneer will then deliver to 17,000 acres of Pioneer land.  Some of these 17,000 acres 

are in Nampa’s service area, but the vast majority are in the City of Caldwell and beyond. 

Nampa claims the right to carry out this plan without any IDWR review or approval because 

of Nampa’s privileged status as a municipality.  Nampa asserts the terms and conditions of its 

potable water rights are irrelevant in determining what it can and cannot do with the water.  Nampa 

also claims that the source of the water as ground water is irrelevant.  In effect, Nampa claims title 

to the water to do with as it pleases. 

Pioneer claims no special immunity from Idaho water law.  It intends to take, manage and 

convey Nampa’s effluent to Pioneer’s land owners.  It admits taking Nampa’s effluent is like 

diverting any other drain water. Exhibit S, at 29 of 50.1  Pioneer is not a municipality with a 

statutory right to reuse effluent for water quality purposes.  Rather Pioneer is content to piggy-back 

and rely on whatever rights Nampa might have. 

The other Municipal Intervenors are not in the same boat that Nampa and Pioneer are 

proposing to build2.  However, they assure the Department that if the Director green-lights the 

Nampa-Pioneer scheme, then they may embark on similar ventures in the future.  This warning sign 

is a signal that the Director must carefully examine the water right implications of the Nampa-

Pioneer scheme to irrigate Pioneer’s land to ensure that it complies with Idaho law and does not 

 
1 Citations to Exhibits refer to the page number of the Exhibit, not the internal page number of the document where 
the Exhibit contains multiple documents.  
 
2 The City of Caldwell claims that it has discussed discharge of effluent to Riverside’s canal. Caldwell has never 
brought such a proposal to the Riverside Board. 
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usurp State control over the State’s water resources.  This is important because under Idaho law, 

control of water in Idaho vests in the State and the State must, in providing for the use of the waters 

of the State, “equally guard all the various interests involved.”  Idaho Code § 42-101.  Such a 

careful examination will reveal that Nampa’s proposal to gift the effluent to Pioneer requires an 

appropriate water rights proceeding. 

II. RIVERSIDE’S PETITION ASKS THE DIRECTOR TO DETERMINE THAT 
PIONEER MUST OBTAIN A WATER RIGHT BEFORE ACCEPTING NAMPA’S 
EFFLUENT 

 
In response to Riverside’s Opening Brief outlining the issues of the case, the Intervenors 

submitted a blizzard of paper and exhibits.  None of the exhibits were included among the stipulated 

exhibits that the parties worked so hard to identify and stipulate to at the beginning of this 

proceeding.3  Most of what is said in response to Riverside’s Opening Brief and the Petition is 

devoted to claiming that cities have virtually unlimited control over water they pump, that cities are 

not constrained by the plain language of their water rights and that cities have complete control over 

reuse of the water anywhere they chose to send the water.  Undoubtedly the Intervenors would like 

to make cities’ rights the focus of this proceeding.  However, Riverside petitioned the Department to 

make two rulings. 

“a.  Pioneer cannot divert or accept water from the City or apply any of that 
water to land in the Pioneer district boundaries under this Reuse Permit without first 
obtaining a water right. 

 

 
3 The Stipulation Regarding Exhibits A-T and Other Evidence was submitted to the Department on September 11, 
2020.  This Stipulation recognized that the Parties might want to submit additional facts or information.  Stipulation 
p. 4.  Accordingly the Parties established a protocol for offering additional information.  The Stipulation provided 
that facts or information eligible for notice under IDAPA 37.01.01.602 could be considered by requesting that the 
hearing officer take judicial notice under IRE 201.  Id. 
 
Here Intervenors attached 150 pages of information.  Yet Intervenors failed to request that the hearing officer take 
judicial notice and failed to explain how the attachments qualified for judicial notice under IRE 201.  For their 
failing to comply with stipulated procedures and law.  Intervenors’ attachments should be disregarded 
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b. Any attempt by Pioneer or the City to divert water under the Permit to 
Pioneer without applying for a water right is in contravention of Idaho law.” 

 
Riverside’s Petition for Declaratory Ruling, at. 3 (emphasis added). 

 Riverside’s Petition is directed at the lack of legal authority for Pioneer to divert Nampa’s 

effluent without any IDWR review and supervision. 

III. THE UNDISPUTED FACTS SHOW THAT THE REUSE PERMIT REQUIRE 
PIONEER TO USE NAMPA’S EFFLUENT ON 17,000 ACRES OF PIONEER 
LAND, MOST OF WHICH IS BEYOND NAMPA’S BOUNDARIES 

 
 The facts underlying this petition are not in dispute.  Nampa and Pioneer have entered into 

an agreement entitled a “Recycled Water Discharge and Use Agreement” (Reuse Agreement), dated 

March 7, 2018.  Exhibit F. Under the Reuse Agreement, Nampa agrees to deliver and Pioneer 

agrees to accept up to 41 cfs of effluent from Nampa’s Waste Water Treatment Plant (WWTP) into 

Pioneer’s Phyllis Canal.  Nampa proposes to convey this water by pipe directly from its WWTP to 

Pioneer’s Phyllis Canal.  From that point of diversion on the canal, Pioneer will deliver the water to 

Pioneer Irrigation District land owners who have the right to receive water from Pioneer through the 

Phyllis Canal.4  Exhibit F.  Under Section 4 of the Reuse Agreement, Nampa is responsible for 

plumbing, and the maintenance of the plumbing, from the Waste Water Treatment Plant to the 

canal.  Exhibit F.  There Nampa’s plumbing ends.  Section B (3) of the Reuse Agreement provides 

that “Pioneer will handle, manage and convey discharged Recycled Water as an integrated part of 

its irrigation operations.”  Exhibit F.  Notably the Reuse Agreement provides that it is the entire 

agreement between Nampa and Pioneer over the receipt and use of the effluent from Nampa’s 

Waste Water Treatment Plant.  Exhibit F, Section C (10). 

 
4 Attached to Riverside’s Reply Brief is Attachment A from Riverside’s Opening Brief with the addition of 
boundaries shown in Exhibit K (Map Showing Irrigation Districts within Nampa’s Area of City Impact) added for 
reference.  
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 Thus it is undisputed that Pioneer is in charge of and accepts and maintains control over the 

effluent once diverted into the Phyllis Canal.  The record is clear and the parties do not dispute that 

the Reuse Permit requires this effluent water to be applied to 17,000 acres of Pioneer land 

downstream of the point of discharge into the Pioneer’s Phyllis Canal.5  Exhibit J.  Indeed, 

spreading that water over the entire 17,000 acres was an important consideration for the approval of 

the Reuse Permit.  See Exhibit J, Preliminary Technical Report, Section 4 “Land Application Site.”  

This section describes “the land application site” as “[t]he Pioneer Irrigation District (PID) service 

area downstream from the proposed recycled water discharge site.”  See also Figure 3 (Area of 

Analysis).  Section 4 refers to the crop types in the area of analysis. Section 9 of the Preliminary 

Technical Report shows the crop types within Pioneer’s 17,000 acres.  Id. Section 9, at 74 of 259.  

Nampa’s engineers, Brown & Caldwell, also provided mapping showing the flow of water through 

Pioneer’s system, west to Greenleaf (Figure 8 of Exhibit J) and crop coverage in the area of 

analysis.  Figure 12 of Exhibit J.  Neither Pioneer nor Nampa disputes the fact that use across the 

entire 17,000 acres was an important factor in Nampa’s application and DEQ’s approval of the 

Reuse Permit. 

 Another important consideration here that is not disputed by Nampa or Pioneer is the fact 

that Pioneer intends to use this effluent water as a “supplemental” water supply for its existing 

irrigation obligations. Stipulation of Facts (SOF) 49. Pioneer admits it has no water right for this 

supplemental water source. SOF 35.  Nampa does not have any plumbing enabling Nampa to 

deliver any of this effluent water to the 17,000 acres of Pioneer land. See Exhibit F, Section B (3) 

and Exhibit R, at 4.  The land where the reuse water is land applied is served by Pioneer, and 

 
5 Pioneer has other land in both the City of Nampa and City of Caldwell’s impact areas that are served under the 
Caldwell Highline by the Caldwell Highline Canal.  These lands are north of Nampa and north east Caldwell.  
Exhibit H, p. 29 of 58.  But that land is not within the area of land application under the reuse permit.  See Exhibit 
H, Figure 3 (attached to Riverside’s Opening Brief). 
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includes “much of the City of Caldwell.”  SOF 2.  Nampa does not contend that the land in “much 

of the City of Caldwell” is within the City of Nampa’s service area or that Nampa has the right or 

ability to supply water within the City of Caldwell city limits or within the City of Caldwell’s 

impact area under Nampa’s water rights.6  Attachment A to Riverside’s Opening Brief shows that 

most of the lands that are to receive Nampa’s effluent water are either in the City of Caldwell, its 

impact area or areas to the west of the City of Caldwell as far as Greenleaf and far beyond any 

conceivable reach that Nampa might have.  See Exhibit J, Figure 3.  Exhibit K, a map showing 

Nampa’s municipal irrigation system and irrigation districts within Nampa’s and Caldwell’s areas 

of impact, also shows the demarcation between Nampa and Caldwell areas of impact.  Nampa is 

hemmed in on the west by Caldwell, on the north by Middleton, on the east by Meridian and on the 

south by Lake Lowell.  Exhibit K.  Nampa may be able to expand its service area south of the lake, 

but that area south of the lake is not within the “land application site” in the Reuse Permit. 

 DEQ’s response to comments from Riverside and the Reuse Permit itself make it clear that 

Nampa’s obligation and its plumbing ends at what DEQ calls “the point of discharge,” which is the 

discharge by Nampa to Pioneer’s Phyllis Canal.  Nampa must maintain the equipment and the 

structure up to that point, where Nampa is subject to DEQ inspection and engineering review.  After 

that point of discharge “the water is considered to be irrigation and is no longer regulated by DEQ.”  

Exhibit R, at 4.  Having convinced DEQ that the water, once it reaches the canal, is “irrigation 

water” and no longer Nampa’s effluent subject to DEQ regulation, Nampa and Pioneer cannot argue 

that this water is anything other than Pioneer’s irrigation supply.  Exhibits D and J both contain 

Figure 8 of Nampa’s application.  This Figure 8 shows numerous City of Caldwell diversions from 

Pioneer’s canal.  DEQ Staff Analysis describes that use “via the Phyllis Canal”, as “use [of] that 

 
6 Nor does the City of Caldwell as a member of the municipal intervenors group, assert that the City of Nampa has 
the right to deliver water under Nampa’s water rights within the City of Caldwell city limits or its impact area.   
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water for irrigation by the users of that canal network.” Exhibit H (Executive Summary) at 9.  DEQ 

further explains that Nampa will meet Class A requirements “prior to the use of recycled water to 

augment Phyllis canal irrigation water.”  Id. at 10. 

 Pioneer then puts the final nail in its coffin.  Pioneer agrees that Nampa’s control over the 

effluent ends at the proposed point of discharge in the Phyllis Canal.  Pioneer Response Brief, at 15.  

Idaho Code § 42-110 makes it clear that water is the property of the appropriator only so long as the 

water remains under the appropriator’s “physical control.”  Since, as Pioneer argues, Pioneer 

assumes control of the effluent once it is in the Phyllis Canal, the water is Pioneer’s irrigation water, 

not Nampa’s effluent. 

 The record could not be more clear.  Nampa proposes to deliver effluent to Pioneer, and 

Pioneer takes control of that water where it enters the Phyllis Canal and delivers that water as an 

augmentation to Pioneer’s water supply which Pioneer then delivers to its landowners under 

Pioneer’s water delivery system.  But Pioneer admittedly has no water right for this water supply.  

And Nampa’s water rights don’t allow delivery of that water to Pioneer. 

IV. PIONEER’S WATER RIGHTS DO NOT IDENTIFY NAMPA’S GROUND 
WATER OR NAMPA’S WWTP AS A SOURCE OF PIONEER WATER RIGHTS 

 

Pioneer’s water rights are listed in Exhibit P. SOF 4. The sources for those water rights 

include the Boise River, Indian Creek, Wilson Drain, Mason Creek Drain, Five Mile Creek 

Drain, Pipe Gulch Draw Creek Drain, Elijah Drain and certain ground water wells. Id. Pioneer’s 

acceptance and delivery of Nampa’s effluent throughout Pioneer’s downstream district 

boundaries will result in Pioneer’s delivering water for irrigation beneficial use even though 

Pioneer has no water right identifying Nampa’s ground water as the source of that water. None 

of Pioneer’s rights identify Nampa’s wells or Nampa’s WWTP as a source of water for Pioneer, 
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and neither Pioneer or Nampa contend they do.  Intervenors argue that this failure can be 

rectified by the filing of a notice form with IDWR. See e.g. Pioneer’s Response Brief, “Nampa 

merely need submit ‘notice’ to the Department in the event that the proposed land application 

sites are not ‘identified as a place of use for an existing water right.’” Pioneer Response Brief, at 

5 (quoting Idaho Code § 42-201(8)).  

Whatever notice Nampa is obligated to provide to IDWR does nothing to change 

Pioneer’s water rights.  Allowing Pioneer to deliver water to be put to beneficial use by its 

landowners when Pioneer has no water right for that water, and when none of its water rights 

includes it as a source, is contrary Idaho law. “One purpose of the SRBA is to establish ... a 

uniform description for surface water rights, ground water rights and water rights which include 

storage.” Rangen, Inc. v. Idaho Dep't of Water Res., 159 Idaho 798, 806, 367 P.3d 193, 201 

(2016) (quoting Idaho Code § 42–1427) (internal quotations omitted). “Any interpretation of 

[the] partial decrees that is inconsistent with their plain language would necessarily impact the 

certainty and finality of SRBA judgments….” Id. Likewise, in First Security Corp. v. Belle 

Ranch, LLC, 165 Idaho 733, 743, 451 P.3d 446, 456 (2019), the Court stated that the legislature 

directed that decrees must contain all elements of a water right. 

The Idaho Supreme Court in Rangen rejected Rangen’s argument that its decree did not 

match its “historical use” because accepting that argument would constitute “an impermissible 

collateral attack on the decrees.” Rangen, Inc. v. Idaho Dep't of Water Res., 159 Idaho at 798. 

Therefore, the Supreme Court held that “Rangen's partial decrees entitle it to divert only that 

water emanating from the Martin–Curren Tunnel and only within the decreed ten-acre tract.” Id. 

at 806. In other words, a water user’s use of water is strictly limited to the language of the 

elements in the decrees, including the source of water and the place of use.    
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There is no dispute, Pioneer’s water rights do not authorize Pioneer to deliver this 

supplemental water.  Delivery of the effluent to Pioneer without a water right identifying the 

source of that water would violate settled law. Under Rangen, Pioneer’s partial decrees “entitle it 

to divert” only the sources of water identified in those decrees and only within the place of use of 

those partial decrees.  

V. THE SOURCE OF NAMPA’S EFFLUENT IS GROUND WATER 
 

Nampa’s effluent comes from its potable system, and is supplied by Nampa’s ground 

water rights. SOF 9; Nampa’s Response Brief, at 31. Nampa’s effluent is primarily treated 

sewage derived from its ground water rights.  Some additional water from outside sources is 

introduced to the WWTP and becomes part of the effluent discharge. SOF 25.  

 In A & B Irrigation Dist. v. Aberdeen-Am. Falls Ground Water Dist., the Idaho Supreme 

Court rejected the contention that water sourced from ground water can be somehow 

“transformed” into “something else as it is collected.” A & B Irrigation Dist. v. Aberdeen-Am. 

Falls Ground Water Dist., 141 Idaho 746, 753, 118 P.3d 78, 85 (2005). “The thrust of A & B's 

position is that even though water originates as ground water, the water is legally and factually 

changed once collected in A & B's drainage system.” Id., at 750. Rejecting this argument, the 

Court found: 

The water in this case in large part derives from ground water. It can be identified as such 
from the time it is pumped from the ground until it collects in A & B's ponds and/or drains. It 
would be anomalous to treat the water as ground water so long as it is pumped directly from 
the ground to the field but transform it to something else as it is collected. To the extent that 
the source of appropriated water can be identified, it retains that characterization.  

 
Id.  

Applying A&B to Nampa’s potable water rights, the inescapable outcome is that the 

water pumped under those water rights remains ground water. It is not transformed into 
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something else when collected at the waste water treatment plant.  As the Court concluded, “[t]o 

the extent that the source of appropriated water can be identified, it retains that characterization.” 

Id.  Nampa’s potable water rights are collected by Nampa from its sewage collection system with 

some comingling of additional water. SOF 23, 25. The limited comingling of the potable water 

rights with additional water does not transform the ground water into something else under A&B. 

The end result under the Reuse Agreement and the Reuse Permit is that Pioneer is delivering 

Nampa’s ground water to Pioneer’s landowners, which under Idaho law it cannot do without a 

new water right.  

VI. NAMPA’S POTABLE WATER RIGHTS ARE DISTINCT FROM ITS WATER 
RIGHTS FOR IRRIGATION USE 

 
The Intervenors contend that the nature and scope of Nampa’s water rights do not matter. 

See e.g. Municipal Intervenor’s Response “… an irrelevant focus on the source and purpose 

elements of Nampa’s water rights…” Municipal Intervenor’s Response Brief at 8; see also 

“Riverside engages in a seven-page analysis of the nature and scope of Nampa’s water rights…. 

the nature and scope of Nampa’s water rights are irrelevant.” Nampa’s Response Brief at 48. 

There is no dispute that the water rights for Nampa’s potable water supply state that the 

water is for use in Nampa’s potable water system.  See e.g., water right 63-2779, Condition #1. 

(“This right is part of the potable water delivery system for the City of Nampa”).  Nampa says 

that this condition describing the right as part of the potable water system only refers to the wells 

identified in the water right and not to the water right itself. Nampa Response Brief, at 50. The 

fact is that potable water has a clear and unambiguous meaning – “drinking water.”  See IDAPA 

37.03.09.010.43.  (Definition of potable water as water suitable for human consumption).  In 

other words, the term “potable water” refers to the use to which the water is put – drinking water.  

See City of Marshall v. City of Uncertain, 206 SW 3.d. 97 (Tex 2006) (change from potable 
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purpose of use to supply industrial use required a hearing to assess effects of change in purpose 

use.)  See Rosetto Inc. v. US, 64 F Supp 2.d 1116 (D.N.M. 1999) (right to use potable water does 

not allow use of water for a heat source).   

Nampa’s potable water rights are not decreed for pressurized irrigation unlike Nampa’s 

non-potable water rights.  SOF 8.  Nampa has a separate delivery system for its potable water. 

SOF 8.  This potable water system is separately supplied by many wells and water rights.  SOF 

9.  Nampa’s non-potable system is entirely separate.  A majority of water for its non-potable 

system is supplied by irrigation districts.  SOF 13-16.  Nampa’s non-potable system supplies 

pressurized irrigation water. SOF 8.  Therefore, to supply Nampa’s potable water to Pioneer for 

Pioneer to use as supplemental irrigation water (Exhibit R, at 4) is an expansion of Nampa’s 

potable water rights. 

VII. NAMPA’S WATER RIGHTS DEFINE THE PLACE OF USE AS WITHIN 
NAMPA’S SERVICE AREA 

 
In arguing that Nampa’s effluent can be discharged to the Phyllis Canal and subsequently 

land applied in Pioneer’s district boundaries, the Intervenors completely disregard the place of 

use description in Nampa’s potable water rights, which specifies “[p]lace of use is within the 

service area of the City of Nampa municipal water supply system as provided for under Idaho 

Law.” See, e.g., water right 63-02779 (emphasis added). The plain language of Nampa’s potable 

water rights restricts the place of use to use within Nampa’s “municipal water supply system.”  

It is an even further stretch to propose applying water appropriated under the potable 

water rights to lands within Pioneer’s district boundaries. Pioneer’s place of use is not referenced 

within the four corners of Nampa’s potable water right decrees. Nampa and Pioneer argue that 

the Director can simply ignore this fact because there is crossover between Nampa and Pioneer 

water users. SOF 57-60. That it is simply not the law of water administration in Idaho. Nampa 
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admits as much in its Response Brief, “the obligation to return unused water to the public supply 

is counterbalanced by the equally important principle that an appropriator may recapture and 

reuse water previously diverted so long as the reuse occurs within the bounds of the original 

water right.” Nampa Response Brief, at 32 (emphasis added). The proposed actions under the 

Reuse Agreement that take place outside Nampa’s service area are clearly not “within the bounds 

of [Nampa’s] original water right.” Id. See also Nampa’s Response, “Simply put, water that is 

lawfully recaptured and beneficially reused within the scope of the original water right is not 

‘unused’ water that must be returned to the common supply.” Nampa’s Response Brief, at 32 

(emphasis added).  Here there is no dispute that most of the land application area of use is far 

outside Nampa’s boundaries.  See Exhibit J, Figure 3 and Exhibit K. 

VIII. NAMPA PROPOSES EXPANDING ITS WATER RIGHT BY DELIVERING 
EFFLUENT TO PIONEER FOR USE OUTSIDE NAMPA SERVICE AREA 

 
Nampa acknowledges that, “the right to recapture and reuse waste water does not 

override other principles of law, such as the rule against enlargement.” Nampa Response Brief, at 

33. Nampa then flips and argues that this rule does not apply to Nampa, contending, without 

authority, that “the no-enlargement limitation imposes little if any constraint on reuse of 

municipal rights, which may be used and reused to extinction within a flexible and expanding 

service area.” Nampa Response Brief, at 34. But Nampa’s “flexible and expanding service area” 

is not without bounds. Nampa’s current area of impact has little, if any, room to expand. See 

Exhibit K.  Further, the facts are clear that Pioneer will not use this water exclusively in Nampa’s 

“flexible and expanding service area.” Rather Pioneer intends to use it on 17,000 acres of 

Pioneer land, and most of that land is far outside Nampa’s service area. 

 The Supreme Court’s decision in A & B Irrigation Dist. v. Aberdeen-Am. Falls Ground 

Water Dist., demonstrates that, under Idaho law, Pioneer’s proposed use of Nampa’s ground 
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water collected in the Waste Water Treatment Plant constitutes an enlargement. Nampa’s potable 

water rights undoubtably retain their ground water character.  In A&B, the Court made it clear 

that any distinction between waste water and ground water does not provide an end run around 

the rule against enlargement.  

 The Court in A&B conducted enlargement analysis of the water that A&B had collected, 

treating that water as both waste water and ground water. Looking first to waste water and the 

analysis provided in Jensen v. Boise -Kuna Irrigation Dist.: 

‘… no attempt was made by the directors to obligate the district to deliver or make 
available to the plaintiffs any of the water or water rights owned by the district, and 
available, appurtenant and dedicated to lands within the district.’ [Jensen]. at 141, 269 
P.2d at 759–60. This finding distinguished between ‘dedicated sources,’ such as ground 
water, or the lake water in Jensen, and ‘seepage or waste waters’ which the district 
granted the Jensens the right to use. Jensen is consistent with Hidden Springs Trout 
Ranch and Sebern that drain, waste and/or seepage waters may be appropriated. 

 

A & B Irrigation Dist. v. Aberdeen-Am. Falls Ground Water Dist., 141 Idaho 746, 751, 118 P.3d 

78, 83 (2005) (emphasis in A&B Order). The Court noted that while the “majority of water used 

to irrigate A & B's enlarged acres comes from a series of drains that collect excess irrigation 

water appropriated under water right no. 36–02080, similar to the water at issue in Jensen” A & 

B, at 751, 83, a “key factor in determining A & B's enlargement source was where the water 

originated.” Id.  

The Court acknowledged that, under the “logic of Jensen, the source of water for A & B's 

enlarged acres could be drain and/or waste water”, however, “treating the water as recaptured 

drain and/or waste water would not accomplish the purpose [A&B] seeks.” Id.  

A & B is not seeking to expand the number of acres it irrigates with original ground 
water under right no. 36–02080. Rather, it relies on an unappropriated source, that of 
recaptured drain and/or waste water to irrigate its additional acres. This is in violation of 
the mandatory water permit requirements. Idaho Code § 42–229 (2003). Treating the 

01117



RIVERSIDE’S REPLY IN SUPPORT FOR PETITION FOR DECLARATORY RULING – Page 13 

water as something other than ground water, A & B must seek a new water right for this 
water source prior to any further use on the 2,363.1 acres. 

Id. at 752. See also FN 1 from the above quote, (“As noted by the district court, the drain and/or 

waste water does not qualify as a private water source. To use this water, appropriation under the 

mandatory permit scheme is the only method by which this water can now be put to beneficial 

use.”) Id. The result is that A&B could reuse the water on “its original appropriated lots” but not 

on the new acres without leading to an enlargement. Id. The Court then examined the 

consequence of treating the collected water as A&B’s ground water and concluded that allowing 

A&B to expand the use to irrigate new acres would be an unlawful expansion of A&B’s ground 

water rights.  Ultimately the Court held that A&B’s water source for this water was its original 

ground water right. Id., at 753.   

 Pioneer misunderstands the application of A&B to Nampa’s water use proposal.  Pioneer 

seems to think that comingling of other water with A&B’s recaptured ground water was what 

triggered the Court’s decision in A&B.  Pioneer Response Brief, at 15.  That was not the basis 

for the Court’s decision.  A&B argued to the Court that the comingling of other waters with the 

ground water transformed the water into waste water. A&B, 141 Idaho at 750, 118 P.3d at 82.  

While the Court examined both possible sources, it ultimately held that the water remained 

ground water despite the comingling argument of A&B.  Id., at 753.  Moreover, contrary to 

Pioneer’s claim, (Pioneer Response Brief, at. 15) Nampa’s effluent, like A&B’s collected water, 

includes water from other comingled sources.  SOF 25. 

 Pioneer then claims that there is no irrigation of new ground with Nampa’s ground water 

and that fact distinguishes A&B from this case.  Pioneer Response Brief, at. 17.  While there do 

not appear to be plans to irrigate new ground with new surface water rights under the Reuse 
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Agreement, the facts are clear that 17,000 acres of Pioneer land will receive a “supplemental” or 

“augmented” irrigation supply.  As in A&B, these acres are not covered by Nampa’s water right. 

Nampa and Pioneer assure the Department that it needn’t be bothered at a “molecular” 

level with where the effluent goes after it is delivered to Pioneer because many Nampa citizens 

are also Pioneer landowners. Pioneer Response Brief at 17, 21; Nampa Response Brief, at 46, 48. 

But of course, where the water goes and how it is used is the very purpose of Idaho’s system of 

water administration.  See e.g. Idaho Code § 42-101; § 42-201(1).  Even so, Intervenors’ 

positions are contradictory. On one hand, Nampa argues that delivery of effluent to Pioneer can 

be seen as an expansion of its municipal boundaries, suggesting “the Department may view all of 

Pioneer’s district lands as part of Nampa’s expanded service area...” Nampa Response Brief, at 

48.  Saying so doesn’t make it true.  Indeed, Nampa cites no authority to support the claim that it 

has taken over 17,000 acres of Pioneer’s land into its service area.  Nampa doesn’t claim that its 

municipal irrigation agreements encompass any of these areas.  See SOF 19, Exhibits L – O.  

Certainly nothing in Nampa’s water rights suggests this possibility.  See Section IX below.  On 

the other hand, Nampa asks the Department to pretend that Pioneer is only delivering the effluent 

back to Nampa within Nampa’s current boundaries, “the Department may view the effluent as 

being applied to Nampa’s own customer base. Id.  Both Nampa and Pioneer admit that there is 

no way of assuring which molecules (effluent or non-effluent) are delivered to Nampa.  Nampa 

Response Brief, at 46-47.   Pioneer Response Brief, at 17 and 18 (admitting that Pioneer can’t 

guarantee delivery of the water Nampa discharges will go to Nampa citizens).  The difficulty 

with this argument is that it is directly contrary to the terms of the Reuse Permit which 

anticipates and requires delivery of the water across all 17,000 acres. See Exhibit G.   
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 The Department, Nampa advises, should just go along with this cavalier water spreading 

of Nampa’s effluent because “it will save the good citizens and customers of Nampa many 

millions of dollars.” Nampa Response Brief, at 11.  However, saving money is not one of the 

criteria for determining when a water right or transfer is necessary.  If it were, there would never 

be a water right or transfer, as they all cost money.  The Department should not be so casual with 

the accounting of water and its lawful distribution. Idaho statutes and case law make it clear that 

the nature and scope of water rights even municipal water rights do matter. See City of Pocatello 

v. Idaho, 152 Idaho 830, 152 P.3d 845 (2012); City of Blackfoot v. Spackman, 162 Idaho 302, 

396 P.3d 1184 (2017).  

IX. MUNICIPAL USE DOES NOT INCLUDE USE OUTSIDE NAMPA’S SERVICE 
AREA BOUNDARIES ON PIONEER’S 17,000 ACRES 

 
Nampa asserts that “changes in consumptive use, in themselves, do not require a transfer 

application.” Nampa Response Brief, at 38, citing Idaho Code § 42-202B(1). Nampa then claims 

that because municipal use is “allowed to be 100 percent consumptive, it necessarily follows no 

transfer is required for reuse of municipal water so long as the reuse occurs within in the 

broadly-defined bounds of the municipal water right.” Id. No matter how “broadly-defined” the 

bounds of Nampa’s potable water rights, the rights are defined and the elements in Nampa’s 

water rights do not provide for, or even mention, the agricultural irrigation by Pioneer’s land 

owners. In the Stipulation of Facts, Nampa and Pioneer agreed to the following facts: 

10. Each of the water rights set out in Table 17 above is authorized for “municipal 

purposes” in accordance with Idaho Code § 42-202B(6). 

 
7 Table 1 lists Nampa’s Ground Water Rights for its Potable System.  
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11. Each of the water rights set out in Table 1 above has a place of use corresponding to 

Nampa’s expanding service area, in accordance with Idaho Code § 42-202B(9). 

12. Each of the water rights set out in Table 1 above is subject to the conditions set forth 

in the water rights. 

SOF 10-12.  

“Municipal purposes” is defined in the Idaho Code as:  

‘Municipal purposes’ refers to water for residential, commercial, industrial, irrigation of 
parks and open space, and related purposes, excluding use of water from geothermal 
sources for heating, which a municipal provider is entitled or obligated to supply to all 
those users within a service area, including those located outside the boundaries of a 
municipality served by a municipal provider. 

 

Idaho Code § 42-202B(6). Of those “municipal purposes” only “irrigation of parks and open 

space, and related purposes” mentions “irrigation”. But even a “broad” interpretation of that 

phrase cannot be read to include land application to 17,000 acres most of which are outside of 

Nampa’s service area for agricultural purposes. This is further clarified when Idaho Code § 42-

202 B(6) is read together with the companion definition of "municipal provider" which is “[a] 

municipality that provides water for municipal purposes to its residents and other users within its 

service area.” Idaho Code § 42-202B(5)(a) (emphasis added). Service area” is defined as: 

[T]hat area within which a municipal provider is or becomes entitled or obligated to 
provide water for municipal purposes. For a municipality, the service area shall 
correspond to its corporate limits, or other recognized boundaries, including changes 
therein after the permit or license is issued. The service area for a municipality may also 
include areas outside its corporate limits, or other recognized boundaries, that are within 
the municipality’s established planning area if the constructed delivery system for the 
area shares a common water distribution system with lands located within the corporate 
limits. For a municipal provider that is not a municipality, the service area shall 
correspond to the area that it is authorized or obligated to serve, including changes 
therein after the permit or license is issued. 
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Idaho Code § 42-202B(9) (emphasis added). In broad terms, this definition arguably includes 

Nampa’s “area of impact” but stretching it to include 17,000 acres, most of which are outside its 

city limits and area of impact goes too far. This is especially true when the definition of “service 

area” includes limitations requiring it to correspond to the “corporate limits”, “other recognized 

boundaries” and “shares a common water distribution system… within the corporate limits.” Id.  

The vast majority of Pioneer’s 17,000 acres do not fall within this definition. Additionally, there 

is no evidence that Nampa’s service area or planning area includes the City of Caldwell and/or 

other areas to the west of Caldwell, where the Reuse Agreement contemplates land application.  

The legislative history of Idaho Code § 42-201(8) and the Department’s guidance 

confirm the limitation on reuse to municipal use and to the municipality’s service area. In the 

May 26, 2011 Letter from Baxter to Meyers, the Department’s counsel made a point of clarifying 

that reuse had to be to municipal uses: 

First, the Department would like to clarify a subtle but important point. The second 
paragraph on page one states “You confirmed my understanding that a city may recapture 
and reuse its municipal effluent and apply it to other uses within its growing service 
area.” It is important to clarify that the use which the effluent can be put must continue to 
be a municipal use. I believe that this is likely your understanding as well. If so, the term 
“municipal” should be inserted as follows: “you confirmed my understanding that a city 
may recapture and reuse its municipal effluent and apply it to other municipal uses within 
this growing service area.”  

 
May 26, 2011 Letter from G. Baxter to C. Meyers (emphasis in original), reproduced in Nampa 

Response Brief at 183. See also June 16, 2005 Letter from Strack to Fife RE: Provision of Water 

and/or Sewer Services by an Idaho Municipality to Out-of-State Government or Private Entities:  

Service areas must be defined in any water license issued to a municipal provider, and the 
license must be conditioned “to prohibit any transfer of the place of use outside the 
service area.” Idaho Code § 42-219. Thus, as a general matter, cities may not contract to 
provide water services to private users who reside outside the city boundaries or outside 
the service area defined in the city’s water right license.  
 

Strack Letter, at 2; reproduced in Nampa Response Brief at 171 (emphasis added).  
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The Intervenors contend that this limitation to municipal uses within Nampa’s service 

area is satisfied because Pioneer delivers surface water to some Nampa residents through its 

irrigation system, ignoring the fact that, under the Reuse Agreement and the Reuse Permit, the 

land application area stretches far beyond the boundaries of Nampa’s service area. The water 

Pioneer delivers to its water users (including Nampa residents) is water that Pioneer is obligated 

to deliver to Pioneer’s landowners.  Moreover, under the municipal irrigation agreements water 

delivered to Nampa’s municipal irrigation (non-potable) system is non-potable surface water for 

pressurized irrigation purposes. SOF 8, 13, 14.    

Nampa and Pioneer propose taking Nampa’s potable ground water rights and applying 

them to lands that are served by Pioneer’s water rights. Under A&B, this is enlargement, 

requiring either a new water right or a transfer.  Pioneer’s use of Nampa’s potable ground water 

rights cannot be subsequently applied to a new beneficial use in a new service area without either 

a new water right or a transfer application. “Treating this water as something other than ground 

water, A&B must seek a new water right for this water source prior to any further use on the 

2,363.1 acres.” A&B, 141 Idaho at 751-2.  

Intervenors contend, that a “municipal service area grows over time” and can 

“encompass[] a broad range of uses” Nampa’s Response Brief at 39. Yet there is no question of 

fact - Nampa’s service area does not and cannot encompass the “land application site” in the 

DEQ reuse permit.  Compare Exhibit K and Exhibit J, Figure 3, and there is no doubt that the 

land application site covers Caldwell City limits and its impact area. Id. Nampa is careful not to 

mention and avoids asserting that the land in the City of Caldwell’s city limits and in Caldwell’s 

impact area is within Nampa’s service area.  Nor does Nampa show how Nampa can legally 

supply water in another City or another City’s impact area.  
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The obvious reason Nampa avoids claiming that it has the right to deliver water in the 

City of Caldwell, or Caldwell’s impact area or in unincorporated Canyon County is that Nampa 

has no authority to act within the boundaries of another city’s limits or impact area or the county.  

Idaho Constitution, Article XII, § 2.  Reardon v. City of Burley, 140 Idaho 115, 120, 90 P.3d 340, 

345 (2004), overruled on other grounds; City of Osburn v. Randel, 152 Idaho 906, 277 P.3d 353 

(2012)(issue of attorneys fees); Boise City v. Blaser, 98 Idaho 789, 791 572 P.2d 892, 894 

(1977).  (“Generally speaking, to give effect to a county permit within city limits would be to 

violate the separate sovereignty provisions of Idaho Constitution, Article XII, § 2, and the careful 

avoidance of any county/city jurisdictional conflict or overlap, which is safeguarded therein.”); 

Clyde Hess Distributing Co. v. Bonneville County, 69 Idaho 505, 511, 210 P.2d 798, 801 (1949). 

Here Nampa and Pioneer propose to take water from Nampa’s potable ground water 

rights and apply them to lands outside Nampa’s service area, within the City of Caldwell and its 

impact area, and to lands in Canyon County west of Caldwell, all of which are served by 

Pioneer’s water rights. Under A&B, this is enlargement, requiring either a new water right or a 

transfer.  

X. WATER CANNOT BE APPLIED TO LAND UNLESS THE SURFACE WATER IS 
NOT AVAILABLE 

 
Nampa’s water rights are clear and unambiguous.  They contain conditions of use 

providing that the water is not to be used for irrigation “except when surface water rights are not 

available for use.”  See Water Right 63-12474.  There is no dispute that Pioneer intends to use 

the water (effluent) sourced from these water rights for irrigation of land that has Pioneer surface 

water rights and is served by Pioneer. SOF 49. Neither Pioneer nor Nampa assert that Pioneer’s 

surface water rights “are not available for use” on these lands.  Under this unambiguous 

condition, use of this water for irrigation of Pioneer lands served by Pioneer surface water rights 
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is an expansion of Nampa’s water rights. 

Nampa argues this is okay, based on an exchange of letters between Nampa’s counsel 

and IDWR over different water rights for Black Rock (95-9055 & 95-9248).8  Counsel asserts, 

without citation, that a similar condition in Black Rock’s right (95-9055) does not prohibit land 

application. Nampa Response Brief at 143.  An IDWR 2008 Internal Review memo 

acknowledges that the Department’s recognition of a municipal right as fully consumptive may 

not necessarily be true as a matter of fact. See September 23, 2008 Weaver Memo to Peppersack, 

reproduced in Nampa’s Response Brief at.158-59. 

The 2008 Internal Review memo states that the condition regarding use of surface water 

first speaks only to the primary or first use of the diverted groundwater. Weaver Memo RE: 

Review of Permits 95-9055 and 95-9248 reproduced in Nampa’s Response Brief at 160.  The 

Memo cites no legal or statutory authority for the proposition that this surface water use 

condition only applies to the first use.9  The Memo continues by relying on a recognition that the 

municipal water right is considered fully consumptive. Id.  But the Memo then admits there is no 

statute or even an Administrator’s Memo that articulates the basis for this recognition. Id., at 161 

fn. 2.  IDWR’s letter back to Black Rock’s counsel simply states the conclusion that the surface 

water use condition only applies to the first use, without explanation. 

Idaho courts interpret water decrees using the same interpretation rules that apply to 

contracts. Rangen Inc. v. IDWR, 159 Idaho 798, 807, 367 P.3d 193, 202 (2016) (citing A & B Irr. 

 
8 Idaho Code § 67-5250(2) authorizes agencies to index agency guidance memos by subject matter.  There is no  
suggestion that the written communication Nampa has attempted to add to the record are either “agency guidance 
documents” or that they are indexed by subject matter.  Even if you were “indexing of guidance documents does not 
give that document the force and effect of law or other precedential authority.  Id.  These letters likewise cannot be 
construed as precedential or having any legal effect here; and should not be considered in this proceeding. 
 
9 Neither Mr. Young’s Administrator’s Processing Memo No. 61 (1996), nor Mr. Rassier’s September 5, 1996 
Memo to Mr. Young (p. 204-209) even purport to assert that the condition limiting groundwater use when surface 
water is available does not apply to municipal water rights or that the condition only applies to primary use. 
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Dist. v. Idaho Dep't Of Water Res., 153 Idaho 500, 523, 284 P.3d 225, 248 (2012)). “Whether an 

ambiguity exists in a legal instrument is a question of law, over which this Court exercises free 

review.”  Id. (quoting Knipe Land Co. v. Robertson, 151 Idaho 449, 455, 259 P.3d 595, 601 

(2011)).  Rangen is important here for two points – one that the water right decree must be 

interpreted under its clear and unambiguous terms, before resorting to any extra-textual 

interpretation.  Second, there was a mechanism to clarify water rights before the SRBA Court.  If 

Nampa, as the water right holder, believed the language required a broader meaning than what is 

on the face of the decree, it was required to bring that issue to the SRBA Court’s attention.  

Nampa did not do so.  To allow a party to “enlarge or alter” the clearly decreed elements of a 

water right would be to allow the parties to alter a judicial decree.  The Supreme Court held that 

this result is “untenable.”  City of Blackfoot v. Spackman, 162 Idaho 302, 309, 396 P.3d 1184, 

1191 (2017). 

 Rangen thus counsels that Nampa’s attempt to modify the language of the water rights 

decree to provide for a first use/second use distinction does not comply with Idaho law. 

XI. A MUNICIPAL WATER RIGHT IS LIMITED TO THE TERMS & CONDITIONS 
OF THE WATER RIGHTS – NOT AN UNLIMITED RIGHT TO USE WATER 
FOR ANY REASON ON ANY LAND 

 
Cities are not above the law when it comes to administering their water rights. In City of 

Pocatello v. Idaho, the Idaho Supreme Court upheld the Department’s and the District Court’s 

decisions that Pocatello’s ground water wells were not alternative points of diversion for its 

surface water rights. City of Pocatello, 152 Idaho 830, 839, 275 P. 3d 845, 854 (2012). In City of 

Blackfoot v. Spackman, the Idaho Supreme Court again limited the city’s uses under its water 

rights to the elements in the water rights. “Water rights are defined by elements.” City of 

Blackfoot v. Spackman, 162 Idaho 302, 307, 396 P.3d 1184, 1189 (2017). “Purpose of use is one 
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of those defining elements.” Id. Importantly, a “private settlement agreement cannot define, add, 

or subtract from the elements of a validly adjudicated water right…” Id., at 308. Thus, the City 

of Blackfoot could not use a water permit for ground water recharge where that permit did not 

include recharge as a beneficial use. 

The IDWR guidance that Nampa relies upon, specifically the Weaver Memo and 

Spackman correspondence, do acknowledge the fully consumptive potential of municipal water 

rights and the right to reuse of that water if reclaimed and applied to the place of use by the 

original appropriator and for a purpose identified in the water right. See September 29, 2008 

Spackman Letter “… the municipal provider may reuse the reclaimed water within its place of 

use for other purposes that are defined as specific uses of water within the broader municipal 

purpose.” Spackman Letter, at 2 (emphasis added), reproduced in Nampa’s Response Brief, at 

163.  Since Nampa’s water rights do not allow the water to be used for agricultural use on lands 

outside Nampa’s service area, supplying water to Pioneer for that purpose is an enlargement. 

XII. IDAHO CODE § 42-201(8) IS CLEAR ON ITS FACE AND DOES NOT APPLY 
TO PIONEER  

 
“The interpretation of a statute must begin with the literal words of the statute; those 

words must be given their plain, usual, and ordinary meaning; and the statute must be construed 

as a whole. If the statute is not ambiguous, this Court does not construe it, but simply follows the 

law as written.” Verska v. Saint Alphonsus Reg'l Med. Ctr., 151 Idaho 889, 893, 265 P.3d 502, 

506 (2011) (quoting State v. Schwartz, 139 Idaho 360, 362, 79 P.3d 719, 721 (2003) (internal 

quotations omitted). The “literal words” of Idaho Code § 42-201(8) unambiguously state “… a 

municipality or municipal provider as defined in section 42-202B, Idaho Code, a sewer district as 

defined in section 42-3202, Idaho Code, or a regional public entity operating a publicly owned 

treatment works shall not be required to obtain a water right….” Idaho Code § 42 -201 (8) 
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(emphasis added). It is undisputed that Pioneer is not a municipality. Therefore, under the 

unambiguous language of Idaho Code § 42-201(8), the exemption provided does not apply to 

Pioneer.  

Here, the Reuse Agreement places Pioneer in charge of delivery of Nampa’s effluent 

after it is discharged to the Phyllis Canal to 17,000 acres in Pioneer’s district. Exhibit F, Section 

B 3.  Under Idaho law, Pioneer cannot deliver to any user other than Pioneer users and it has an 

obligation to its landowners first and foremost.  The Idaho Supreme Court made this clear in 

Jensen v. Boise-Kuna Irr. Dist.: 

… any water owned by the district and thus dedicated to the irrigation of lands within the 
district, cannot be supplied to lands outside the district so long as it is needed for the 
proper irrigation of lands within the district. The officers of the district have no power to 
contract for the delivery or supplying of such water for use outside the district. Any 
contract attempting to create or impose an obligation on the district to supply or make 
available any such water for any such purpose is ultra vires and void. 

 

Jensen v. Boise-Kuna Irr. Dist., 75 Idaho 133, 141, 269 P.2d 755, 760 (1954).  Pioneer claims 

not to understand the point, but it is simple.  Pioneer delivers only to Pioneer landowners.  

Pioneer cannot deliver to Nampa unless the landowner has a Pioneer right.  It cannot deliver to 

other Nampa users in Nampa’s service area. 

 The legislative history of Idaho Code § 42-201(8) reinforces the conclusion that the 

exemption was to be “narrowly” applied and only to three types of entities – municipalities, 

sewer districts and entities operating publicly owned treatment works. The manager for the City 

of McCall testified “[t]he purpose of this legislation is to clarify that cities and sewer districts are 

not required to obtain a water right for the treatment – and especially disposal – of wastewater 

effluent.” March 5, 2012 Testimony of Lindley Kirkpatrick, McCall City Manager before the 

House, reproduced in Nampa’s Response Brief at 154 (emphasis added). In that same testimony, 
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he assured the House “[t]his proposal simply adds a similar exemption for the land application of 

treated wastewater by cities and sewer districts.” Id., (emphasis added).  

The City of McCall also provided written testimony that “[t]he purpose of this bill is to 

clarify that cities and sewer districts are not required to obtain a water right for the treatment and 

disposal of wastewater effluent.” City of McCall Testimony to the Senate Resources and 

Environment Committee, March 14, 2012, reproduced in Nampa’s Response Brief, at 127 

(emphasis added). McCall’s written testimony further provided “[w]e have received assurances 

from the Department of Water Resources that cities and sewer districts can land apply their own 

effluent…” Id., (emphasis added).  

Nothing in the legislative history contemplates the exemption would be extended to any 

other entity that was not a municipality, a sewer district or a publicly owned treatment work. 

There is no mention of the landowners to which the effluent would be land applied securing a 

role in the exemption. There is no mention of extending the exemption to supposed “agents” of 

the cities and sewer districts. To the contrary, the scenarios presented to the legislature involved 

the cities and sewer districts land applying their effluent, acquired under their water rights, 

within the scope of those water rights, with the exemption allowing the cities and sewer districts 

to simultaneously dispose of effluent acquired from outside sources that comingled with their 

effluent before disposal.  

That the original appropriator is the one reusing the water is a constant theme in the case 

law governing reuse, and in the Department’s guidance. See Sebern v. Moore “… the waste 

water appropriation is ‘subject to the right of the owner to cease wasting it, or in good faith to 

change the place or manner of wasting it, or to recapture it, so long as he applies it to beneficial 

use.” Sebern v. Moore, 44 Idaho 410, 418, 258 P. 176, 178 (1927).  
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Intervenors attempt to broaden the exemption to include entities that aren’t expressly 

identified in subsection 8 by calling Pioneer Nampa’s “agent.” They contends “The plain and 

most logical reading of the ‘notwithstanding’ reading is that any agent or contracting party acting 

in conjunction with the exempted party is also exempted from the mandatory permitting 

requirement in subsection 2.” Nampa’s Response Brief, at 16.  But, that is not what the statute 

says and, evens so, Pioneer is not Nampa’s agent.  Under the Reuse Agreement, Nampa turns the 

water over to Pioneer at the Phyllis diversion point and Pioneer handles, manages and conveys 

this water as Pioneer sees fit.  Exhibit F, Section B 3.  Moreover, the water is not Nampa’s and 

under the Reuse Permit, the water is no longer Nampa’s and no longer under DEQ supervision 

once diverted into the canal. See Exhibit R. p/4, (“the water is considered to be irrigation water”). 

There is nothing “plain and most logical” about Nampa’s reading of subsection 8 to 

include third-party agents in the exemption. Not only is there no mention of agents or third-

parties in subsection 8, the statutory definitions of “municipal provider” and “sewer district” – 

which define the holders of the exemption – do not mention agents or third-parties. See, Idaho 

Code § 42-202B and Idaho Code § 42-3202. Nampa’s insertion of an “agent or contracting 

party” into subsection 8 rewrites the statute and violates the black letter law that “[t]he 

interpretation of a statute must begin with the literal words of the statute; those words must be 

given their plain, usual, and ordinary meaning; and the statute must be construed as a whole.” 

Verska v. Saint Alphonsus Reg'l Med. Ctr., 151 Idaho at 893 (2011). 

The Intervenors criticize Riverside’s reading of the exemption as “parsimonious” and 

“niggardly” Nampa at 16 and 15, and, “exceedingly narrow… leading to an absurd result.” 

Pioneer at 8. But the very nature of the exemption was intended to be limited and “narrow.” See 

March 5, 2012 Testimony of Lindley Kirkpatrick, McCall City Manager before the House, 

01130



RIVERSIDE’S REPLY IN SUPPORT FOR PETITION FOR DECLARATORY RULING – Page 26 

reproduced in Nampa’s Response Brief, at 125. The Intervenors would have the Department 

allow anyone, by virtue of contract, qualify for an exemption that applies only to a specified 

class to what is one of the cornerstones of Idaho water law.  

 The Intervenors’ argument about expansively reading this exemption is contrary to how 

the subsection 8, then a proposed amendment, was presented to the Idaho Legislature:  

We’ve tried to craft this proposal narrowly to apply to only cities, sewer districts and 
other publicly owned treatment works.  
 

March 5, 2012 Testimony of Lindley Kirkpatrick, McCall City Manager before the House, 

reproduced in Nampa’s Response Brief, at 125 (emphasis added). It may have been a different 

story if instead the City of McCall and its counsel explained “This is crafted narrowly, but once 

you pass it, it will apply to any entity who contracts with a city or sewer district, thereby 

removing the administration of the state’s water resources from Department and placing it 

solidly into the hands of private interests.”    

 Rather than apply a “narrow” interpretation, the Intervenors encourage sending a 

wrecking ball through Idaho Code § 42-201. See, e.g., Pioneer’s Response Brief: 

The plain language of Idaho Code Section 42-201(8) does not preclude the Nampa-
Pioneer contractual relationship. The statute does not expressly restrict application of the 
water right exemption to those instances where the land application (i.e., effluent 
treatment and disposal) is wholly performed, and only occurs on lands owned by the 
“municipality,” “municipal provider,” “sewer district,” or a “regional public entity 
operating a publicly owned treatment works.” Instead, the statute speaks more broadly in 
terms of “land application, generally, performed in response to “state or federal 
regulatory requirements: regardless of end destination. 
 

Pioneer’s Response Brief, at 8 (emphasis added). See also Nampa’s Response Brief, “the statute 

also contains a sweeping declaration that when a city or sewer district takes action pursuant to 

subsection 8, the mandatory permitting requirements are set aside.” Nampa’s Response Brief, at 
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15 (emphasis added). Nampa and Pioneer’s “broad” and “sweeping” language is the opposite of 

the “narrow” language provided in testimony before the Idaho Legislature.  

As discussed above, the nature and scope of Nampa’s water rights matter because this is 

the water that Pioneer proposes to apply to beneficial use under the Reuse Agreement. The 

Intervenors urge the Director to ignore this reality because they claim a “broad” exemption under 

subsection 8. However, the plain language of subsection 8, the legislative history and the 

communications with the Department indicate that the source and scope of the water being land 

applied was the very impetus for the legislation: 

Rep. Stevenson stated this legislation was brought by the Association of Cities due to a 
situation that arose in McCall. They were combining wastewater from the city with a 
sewer district and realized each individual entity did not require a permit, but when 
combined, there was ambiguity. RS 21325 makes it clear that when you combine these 
two sources, if a land application is to take place, this will not require a permit.  
 

House State Affairs Committee Minutes February 28, 2012, reproduced in Nampa Response 

Brief at 117 (emphasis added). 

Representative Stevenson’s statement describes the combination of two sources of water 

prior to land application of treated effluent.  The two sources of water referred to in that 

statement belong to a municipality and sewer district, not an irrigation district. This reflects the 

opening language in subsection 8, providing the exemption to “… a municipality or municipal 

provider as defined in section 42-202B, Idaho Code, a sewer district as defined in section 42-

3202, Idaho Code, or a regional public entity operating a publicly owned treatment works shall 

not be required to obtain a water right….” Idaho Code § 42-201(8).  

 Nampa insists that “the legislation was intended to eliminate the water right requirement 

across-the-board, not to shift the water right burden from the city to the farmer or irrigation 

district who accepts the effluent.” Nampa’s Response Brief, at 19. But the plain language of the 
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statute makes no mention of farmers or irrigation districts, instead expressly and unambiguously 

providing the exemption only to cities, sewer districts and publicly owned treatment works. 

 The long and short of it is, this water is ground water, diverted from Nampa wells and 

applied to Pioneer’s land largely outside of Nampa’s municipal boundaries to grow crops. See 

Reuse Agreement; Exhibit G, Reuse Permit; Exhibit H, IDEQ Staff Analysis, Exhibit J, 

application and Figure 3. This is quintessential beneficial use of water without a water right. 

 Here Nampa doesn’t propose combining its water with a sewer district.  Instead it 

proposes delivering water to an irrigation district for the irrigation district to manage and deliver.  

Pioneer is neither a municipality nor a sewer district.  Idaho Code § 42-202B.  Accordingly, the 

legislative history does not expand the plain legal meaning of the statute in the way that Nampa 

and Pioneer advocate. 

XIII. PIONEER CANNOT DIVERT OR APPLY WATER TO BENEFICIAL USE 
WITHOUT A WATER RIGHT UNDER IDAHO CODE § 42-201(2)  

 
Having established that Pioneer does not qualify for the exemption provided in 

subsection 8, it is clear that Pioneer cannot divert or apply Nampa’s effluent to a beneficial use 

without a water right in accordance with Idaho Code § 42-201(2). The statutory language in 

Idaho Code § 42-201 is clear on its face. As such, there is no need to interpret or resort to the 

legislative history. “[W]here statutory language is unambiguous, legislative history and other 

extrinsic evidence should not be consulted for the purpose of altering the clearly expressed intent 

of the legislature.” Verska v. Saint Alphonsus Reg'l Med. Ctr., 151 Idaho at 893 (2011).  

 The Intervenors dispute Pioneer’s need for a water right because the Phyllis Canal is not 

a “natural watercourse.” Numerous examples of references to “natural” water are made in the 

response briefs. Under Idaho law, “no person shall divert any water from a natural watercourse 

or apply water to land without having obtained a valid water right to do so, or apply it to 
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purposes for which no valid water right exists.” Idaho Code § 42-201(2)(emphasis added). As 

Riverside demonstrated in its Opening Brief, the disjunctive use of the word “or” in this code 

section extends this requirement to any application of water to land. “The word ‘or’ ... is ‘[a] 

disjunctive particle used to express an alternative or to give a choice of one among two or more 

things.” City of Blackfoot v. Spackman, 162 Idaho 302, 307, 396 P.3d 1184, 1189 (2017) 

(quoting Markel Int’l Ins. Co., Ltd. v. Erekson, 153 Idaho 107, 110, 279 P.3d 93, 96 (2012). 

Intervenors argue that reading Idaho Code § 42-201(2) in the disjunctive is “absurd.” Pioneer 

Response Brief, at 11. Yet, if Intervenors interpretation is accepted it would require an 

amendment to the statute to replace “or” with “and.”  

 If, as Intervenors’ argue, Idaho Code § 42-201 applies only to water in “natural 

watercourses” there could be no appropriation of drain water unless and until it rejoins some 

“natural watercourse.” Clearly this is not the case, which is perhaps why unappropriated water is 

often referred to as “public water.”  Indeed, the SRBA proceedings in the Janicek case held that 

water could be appropriated from a constructed drain and that a water right was necessary to 

appropriate that water.  Janicek Properties, Inc., Subcase 63-27475 Memorandum Decision and 

Order (May 5, 2008).  The Court rejected the claim by BOR and NMID that water could only be 

diverted from a natural water course.  See also Idaho Code § 42-107.   

Intervenors contend that Nampa’s effluent is not “public water” because Nampa never 

relinquishes control over the water until it discharges it into the Phyllis Canal. Even after 

discharging to the Phyllis Canal, where the effluent will be comingled with Pioneer’s water 

rights, the Intervenors maintain that it is still “private water” that is not subject to appropriation 

and therefore, not in need of a water right. But the facts are clear – Nampa relinquishes control 
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over the water when it leaves Nampa’s pipeline, where Pioneer diverts it into the Phyllis Canal.  

At that point the water is subject to appropriation.   

The Municipalities assure the Department “no water right is required because Pioneer is 

merely acting as Nampa’s agent for the disposal of Nampa’s treated effluent…” Municipalities 

Response Brief, at 10.  This is contrary to previous statements and representations of Pioneer and 

Nampa. The Reuse Agreement (Exhibit F) expressly memorializes Pioneer’s desire “to seasonally 

receive Recycled Water from the City as a supplemental source of irrigation water supply…” Id., 

(emphasis added).  It is disingenuous for any of the Intervenors to admit in one setting that this 

water will be used as a supplemental source of irrigation water supply, and in another allege this 

action is merely a “disposal.”  

 Intervenors argue that the discharge of Nampa’s waste water through a pipe into the 

Phyllis Canal is not a diversion.  But, as Pioneer previously explained, this set up is really no 

different from conveying or piping drain water to a canal.  Exhibit S (“While a pipeline leading 

to the Phyllis Canal from the Nampa WWTP may not be a feeder canal diversion from a typical 

“drain” it’s not very different either.”).  Examples of similar diversions abound.  Riverside itself 

has water rights for diversion of all the flows of the West End Drain.  See Water Rights 63-1010 

and 63-33735.  All of the water from the West End Drain runs into the Riverside Canal.  Nampa 

and Pioneer intend to construct the same type of conveyance here that terminates in a diversion 

at the Phillis Canal.  

Pioneer takes the position that there is no “physical diversion of water from a natural 

source.” Pioneer Response Brief, at 12. However, the Reuse Agreement clearly envisions the 

construction of extensive structures in order to deliver this water to Pioneer for subsequent land 

application by Pioneer. Riverside believes this is sufficient to constitute diversion. Pioneer also 
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claims that its use of the water is just contractual, “the Reuse Agreement specifically 

acknowledges that Pioneer’s rights to the recycled water are contractual only.” Id., at 13. Again, 

this is contrary to its position in The Reuse Agreement, which expressly memorializes Pioneer’s 

desire “to seasonally receive Recycled Water from the City as a supplemental source of irrigation 

water supply…” Id., (emphasis added). 

 Nampa asks the Department to go along with the charade that Nampa is really just 

reusing its own water without relinquishing ownership, and even though this water will be land 

applied for beneficial use on crops far outside of Nampa’s place of use, just pretend the water is 

being reused within Nampa’s boundaries.  

 Nampa asserts that Idaho Code § 42-201(2) addressed a loophole. Nampa’s Response 

Brief, at 29. That may be the case, but the legislative history cited to in Nampa’s brief refers to 

the appropriation of “water” not water in a “natural watercourse.” Id. (“This legislation makes it 

clear that no person shall divert water without having a permit to do so.”).  Nampa then asserts 

that the legislation was meant to preserve the priority system. Id. at 30. This is ironic, given that 

Nampa proposes to completely undermine the priority system by removing water from Indian 

Creek that will harm a senior water right user, and to do so without any new water right 

requirement, any transfer analysis or any injury analysis.   

XIV. APPLICATION OF IDAHO CODE § 42-201(8) TO ALLOW PIONEER TO 
EXPAND THE USE OF NAMPA’S WATER RIGHT WOULD VIOLATE THE 
IDAHO CONSTITUTION 

 
Riverside’s Opening Brief demonstrated that a statute allowing expansion or enlargement 

of a water right would violate Idaho’s constitution, specifically Article XV § 3.  Freemont-

Madison Irr. Dist. v. Idaho Ground Water Appropriators, Inc. 129 Idaho 454, 926 P.2d 1301 

(1996), Judge Hurlbutt’s decision in Basin Wide Issue No. 1, Memorandum Decision and Order, 
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Subcase 91-00001 (February 4, 1994), and Judge Wildman’s Lemhi Gold decision, 

Memorandum Decision and Order, Subcase 75-10117 (November 12, 2014) all make that 

abundantly clear.  No party disputes that legal conclusion. 

Riverside’s legal argument was simply that expanding Idaho Code § 42-201(8) to allow 

Pioneer to use Nampa’s water rights on Pioneer’s land would render § 42-201(8) 

unconstitutional as applied to this enlargement.  Riverside Opening Brief, at 29.  The 

Municipality Intervenors did not respond and have waived the right to contend otherwise.  

Pioneer argues, citing the Director’s Elmore County decision in Subcase 63-34348, that the 

Department cannot rule on constitutional issues.  What Pioneer misses is another fundamental 

legal principle.  It is a bedrock rule of statutory construction that whenever possible a statute 

should be construed to avoid implicating constitutional questions.  City of Idaho Falls v. H-K 

Contractors, Inc., 163 Idaho 579, 585 416 P.3d 951, 957 (2018). 

Thus, in H-K Contractors the Court construed the application of another statute, Idaho 

Code § 5-216 and resolved its application without running afoul of Idaho’s Constitution.  See 

also Miller v. Idaho State Patrol, 150 Idaho 856, 864, 252 P.3d 1274, 1282 (2011) (“The general 

rule of constitutional avoidance encourages courts to interpret statutes so as to avoid unnecessary 

constitutional questions.”); see also Hill-Vu Mobile Home Park v. City of Pocatello, 162 Idaho 

588, 402 P.3d. 1041, 1047 (2017) (“Whenever an act of the Legislature can be construed and 

applied as to avoid conflict with the Constitution and give it the force of law, such construction 

will be adopted by the courts.”). 

Riverside urges the Director to do the same and limit the expansive interpretation of 

Idaho Code § 42-201(8) sought by Pioneer and the other Intervenors, and keep the statute within 

constitutional limits. 
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Nampa conjures up a parade of horribles, like a challenge to Idaho’s firefighting water 

right exemption, that might be implicated by a wholesale ruling striking all exemptions.  

However, Riverside did not raise a facial challenge to the applicability of every exemption as 

Nampa suggests.  Riverside’s challenge is to expanding 42-201(8) to cover Pioneer, when the 

statute does not even mention irrigation entities.  See American Falls Res. Dist. No. 2 v. IDWR, 

143 Idaho 862, 880 154 P.3d 433, 451 (2007)(“Where the Rules are not facially invalid, but there 

is room for challenge on an “as applied” basis if the Rules are not applied in a manner consistent 

with the Constitution.”). 

Nampa then reverts to the argument that there can never be any limit on a municipal 

water right and that a City’s right to reuse its water is not “deemed” an enlargement.  Nampa 

Response Brief, at 24.  Whether or not Nampa can enlarge the consumption of its water right 

without that enlargement in-fact being “deemed” not to be an enlargement is a question for 

another day.  The constitutional question that Riverside is asking the Director to avoid tripping 

over is whether Idaho Code § 42-201(8) should be enlarged beyond the narrow application to 

municipal uses to allow Pioneer to deliver Nampa’s ground water to 17,000 acres of Pioneer land 

that is primarily and significantly beyond and outside Nampa’s boundaries.  Clearly use of this 

water as a supplemental irrigation water right, as contemplated by the Reuse Permit, is an 

expansion or enlargement that must be evaluated in an appropriate water right application or 

transfer proceeding. 

XV. THE DIRECTOR’S AUTHORITY TO ACT ON THIS PETITION IS NOT 
THWARTED BY INTERVENORS’ “WASTE WATER” ARGUMENTS 

 
Intervenors raise two primary complaints about Riverside’s Petition that hinge on the 

notion that the effluent from Nampa’s Waste Water Treatment Plant is legally “waste water.”  

They assert that Riverside has no right to Nampa’s “waste water” and cannot therefore be injured 
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by the Nampa-Pioneer Reuse Agreement or the DEQ Reuse Permit.  First, as a matter of fact, 

Riverside relies on Indian Creek for a majority of its water supply.  SOF 30-31.  There is no 

question that the primary purpose of the Nampa-Pioneer scheme is to diminish the flows in 

Indian Creek.  SOF 34.    Indeed, under the Reuse Permit, Pioneer is prohibited from spilling into 

Indian Creek or other waters of the state.  Exhibit H, at 46.  So, there is no doubt Riverside 

would be directly affected. 

The remainder of Intervenors’ legal arguments are foreclosed by the Supreme Court’s A&B 

decision.  A&B Irrigation District v. Aberdeen-American Falls Ground Water District, 141 

Idaho 746, 118 P.3d 78 (2005).  As seen above, when A&B collected its ground water after the 

ground water was used to irrigate fields in A&B’s service area, the Court held that the water 

collected did not lose its characteristic as ground water.  A&B 141 Idaho at 753, 118 P.3d at 85.  

Nampa’s collection of its ground water at the Waste Water Treatment Plant is the same and 

remains ground water.  See discussion in Section V, supra. While prior to A&B the water might 

have been seen as waste water under Jensen, the Court in A&B made it clear that it is not the way 

these waters must be treated. 

Even if the effluent could be treated as waste water that Nampa has the right to recapture 

prior to release, A&B also makes clear that when the water user seeking to recapture that water 

expands or enlarges its use, the water user must seek a new authorization for the expanded use.  

This could be in the form of a new water right or a transfer application.  If Intervenors are correct 

and a claim that a water user is recapturing its waste water is sufficient to foreclose any 

examination of the water use, then the Court could not have decided A&B, because that was 

exactly the claim A&B made. 
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In the event of an enlargement or expansion, the Court has said that there are virtually no 

circumstances where there will not be some injury. A&B 141 Idaho at 752, 118 P.3d at 84 (citing 

Fremont-Madison v. Idaho Ground Water Appropriators, 129 Idaho 454, 461, 926 P.2d 1301, 

1308 (1996)). Riverside is entitled to have the scope and extend of injury examine in a proper 

water rights proceeding. 

Second, Intervenors assert that Riverside’s petition requires Nampa to waste water.  It 

does no such thing.  Riverside’s petition asks the Director to order that Pioneer seek a water right 

or transfer before diverting Nampa’s ground water from Nampa’s potable water supply into the 

Phyllis Canal for beneficial use by Pioneer’s landowners on 17,000 acres of land.  Nothing in the 

Petition addresses other methods that Nampa might choose to employ.  Nor does the Petition pre-

judge the outcome of the Department’s analysis of a new water right or transfer application or 

what measures might be appropriate conditions under the standards of Idaho Code § 42-202, § 

42-203A(5) or § 42-222 and IDPA 37.03.08.451 (evaluation criteria).  As ground waters are 

public waters of the Sate, Idaho Code § 42-226, the appropriation and transfer rules are 

applicable to Nampa’s ground water as well. 

XVI. CONCLUSION 
 

Riverside’s Petition rests on a solid foundation of Idaho water law.  Water rights mean 

what they say.  A water right holder cannot unilaterally modify its decreed rights.  Enlargement 

of any of the elements of a water right requires either a new water right or a transfer proceeding.  

Diverting or applying water to beneficial use requires a water right, The waters of the State 

belongs to the State and are administered by the State. 

Pioneer intends to take Nampa’s ground water and apply it to 17,000 acres of Pioneer 

land.  This land is largely far outside Nampa’s service area, its city limits and its are of impact.  
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Nampa asserts that the rule against enlargement doesn’t apply to cities generally or Nampa in

particular. It claims the conditions on its water rights are irrelevant. Nampa claims ownership of

the water. Nampa even claims the right to expand its service area without limit. Logically if the

Director agrees with Nampa’s precept, Nampa could ship, truck or pipe its ground water to Las

Vegas, Phoenix or Los Angeles without any IDWR review.

Riverside’s position seeks a narrow ruling - that Pioneer must obtain the right to direct

and apply this water to beneficial use before diverting Nampa’s ground water into the Phyllis

canal. That way the Department can evaluate the impact of this water use in the appropriate

proceeding under familiar Idaho standards. Idaho Code § 42-2 303A(5) or § 42-222.

day of November 2020.DATED this

BARKER, ROSHOLT & SIMPSON LLP

Albert P. Barker 
Sarah W. Higer
Attorneys for Riverside Irrigation District Ltd.
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Sarah Klahn (ISB No. 7928)  
SOMACH SIMMONS & DUNN 
2033 11th St. Suite 5 
Boulder, CO 80302 
Telephone:  303-449-2834 
Fax: 720-535-4921 
Email:  sklahn@somachlaw.com  
Attorneys for City of Pocatello 

Robert L. Harris (ISB No. 7018)  
HOLDEN, KIDWELL, HAHN & CRAPO, P.L.L.C. 
1000 Riverwalk Drive, Suite 200 
P.O. Box 50130 
Idaho Falls, ID 83405 
Telephone: (208)523-0620 
Facsimile: (208) 523-9518 
Email:  rharris@holdenlegal.com          
Attorneys for City of Idaho Falls 

BEFORE THE DEPARTMENT OF WATER RESOURCES 
OF THE STATE OF IDAHO 

IN THE MATTER OF RIVERSIDE’S 
PETITION FOR DECLARATORY RULING 
REGARDING NEED FOR A WATER 
RIGHT UNDER REUSE PERMIT NO. 
M-255-01

Docket No. P-DR-2020-01 

Municipal Intervenors’ Sur-Reply 
Brief 

COMES NOW, Intervenors City of Boise, City of Meridian, City of Caldwell, City of 

Jerome, City of Post Falls, City of Rupert, City of Idaho Falls, City of Pocatello, Association 

of Idaho Cities, and Hayden Area Regional Sewer Board (“Municipal Intervenors” or 

“Cities”), by and through their respective attorneys and submit this Sur-Reply to Petitioner 

Riverside’s Reply in Support of Petition for Declaratory Ruling filed on November 20, 2020 

(“Reply”).  The Reply responds to Nampa’s Response Brief (“Nampa Response”), Intervenor 

Pioneer Irrigation District’s Response to Petitioner’s Opening Brief (“Pioneer Response”), 
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and Municipal Intervenors’ Response to Petitioner’s Opening Brief (“Municipal Intervenor 

Response”), all of which were filed on October 30, 2020. 

I. SUMMARY OF ARGUMENT

Riverside persists in characterizing Nampa’s contract with Pioneer as a “scheme” 

(Reply at 1, 34) and a “charade” (Id. at 31).  Riverside also asserts that the arguments of 

Nampa, Pioneer and the Municipal Intervenors are efforts to “completely undermine” the 

priority system (id.) and further encourage “sending a wrecking ball through Idaho Code § 42-

201.”  Id. at 26.   In casting aspersions1, Riverside ignores the fact that the Cities take on the 

increasingly expensive task of treating municipal effluent to state and federal water quality 

standards, generally without complaint; the legislature made provision for cities to avoid or 

minimize expensive facility upgrades by allowing cities to divert effluent for land application 

as a means of effluent disposal without having to obtain a water right.   There is nothing 

particularly fun about undertaking disposal of human waste (flushed down the toilet or sent 

down the garbage disposal) or other forms of waste, but cities undertake this job without 

complaint and little acclaim, all the while doing so generally under limited budgets and ever-

expanding regulations.  Riverside’s invidious comparisons are unproductive at best.  

 It is possible that Riverside’s level of animosity towards the positions of Nampa and 

Municipal Intervenors in this matter arises because its legal arguments have failed to hit the 

mark.  In nearly 80 pages of (largely duplicative) briefing, Riverside’s arguments assume the 

1 In response to Caldwell’s statement that it has discussed discharge of its effluent to the Riverside Canal, 
Riverside states that “Caldwell has never brought such a proposal to the Riverside Board.”  Reply. at 1, fn.2.  
Although Caldwell’s discussions with Riverside are irrelevant to the issues raised in this proceeding, the City of 
Caldwell would like to correct the implication that it misrepresented the facts.  While the above-quoted Riverside 
statement is strictly correct (no formal proposal has been made), it is also true that the City of Caldwell has had 
discussions regarding effluent discharge to the Riverside Canal with Riverside’s Manager, and those discussions 
are expected to continue. 
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predicate:  that Pioneer’s contract for disposal of Nampa’s effluent subjects Pioneer to the 

requirements of Idaho Code § 42-201(2).  Riverside’s assumptions notwithstanding, the 

language of Idaho Code § 42-201(8) demonstrates that Nampa’s effluent is not a legal supply 

of water that Riverside is entitled to appropriate from the Phyllis Canal.  In authorizing cities 

to reuse effluent through land application on acres not identified as an existing place of use 

for an irrigation water right, the legislature has shaped the contours of the municipal right to 

reuse and, by its terms, excluded municipal effluent from water supplies that appropriators 

may legally rely on.  So, while Riverside may have a historical physical reliance on the 

discharge of Nampa’s effluent into Indian Creek, it cannot claim injury if Nampa ceases that 

discharge, even if Riverside is impacted.  Full stop.  It doesn’t matter if Nampa ceases the 

discharge so that it can put the water to use on land within its service area, or ceases discharge 

so that it can “gift” the effluent to another water user for uses on their lands, or to enter into a 

contract for use such as the one it entered into with Pioneer.  

At the end of the day, and Riverside’s arm-waving notwithstanding, this matter involves 

Nampa’s exercise of its authority to reuse its effluent pursuant to Idaho Code § 42-201(8) by 

contracting with Pioneer to allow the land application of Nampa’s effluent on Pioneer’s lands.   

The response briefs filed by Nampa, Pioneer and the Municipal Intervenors thoroughly 

address Riverside’s original arguments contained in Petitioner’s Opening Brief.  While 

Riverside’s Reply doesn’t really raise anything new, the Municipal Intervenors have 

responded to several of Riverside’s more absurd arguments.  In addition, Municipal 

Intervenors endorse and incorporate by reference arguments made by Nampa and Pioneer, 

both in their Response briefs and in their sur-reply briefs.   
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II. ARGUMENT 

A. The idea that cities are “privileged” is a Riverside red herring.  

Riverside begins by asserting that Nampa’s utilization of a statute written for 

municipalities (Idaho Code § 42-201(8)) vests Nampa with “privileged status” (Reply at 1), 

which runs afoul of Idaho Code § 42-101’s language that the State must “equally guard 

against all the various interests involved.”  Id. at 2.  This position necessarily asserts that all 

water users are treated with absolute equality under all aspects of Idaho water law, and that 

cities were the first to receive an accommodation for circumstances that present difficulties to 

a certain class of the water user community.  This is simply not the case.  To wit:  

 Irrigation districts (including Riverside) have two additional statutory defenses to 

forfeiture that other water users do not enjoy; Idaho Code § 42-223(7)-(8); see also 

Idaho Code § 42-223(11) (extending another exception to forfeiture to the mining 

industry);  

 As an entity operating a canal, Riverside could install a hydroelectric facility on its 

canal without getting a water right for this water use, which under general Idaho water 

law is clearly an enlargement.2  Id. § 42-201(9);    

                                                 
2  Enlargement is described as an increase or expansion of what the express water rights elements provide 

for:  
 
The term “enlargement” has been used to refer to any increase in the beneficial use to which 
an existing water right has been applied, through water conservation and other means. See I.C. 
§ 42–1426(1)(a). An enlargement may include such events as an increase in the number of acres 
irrigated, an increase in the rate of diversion or duration of diversion.  

	
Fremont-Madison Irrigation Dist. & Mitigation Grp. v. Idaho Ground Water Appropriators, Inc., 129 Idaho 454, 
458, 926 P.2d 1301, 1305 (1996) (emphasis added).   
  

01154



MUNICIPAL INTERVENORS’ SUR-REPLY

5

 Fire fighters do not have to get a water right before putting out a fire.  Id. § 42-

201(3)(a);

 Six specifically defined “forest practices”3 do not require first obtaining a water right

Id. § 42-201(3)(b);

 Nor is a water right required to engage in the immediate emergency cleanup of

hazardous substances or petroleum.  Id. § 42-201(3)(c);

 Finally, ground water appropriators are protected only to “reasonable” pumping levels

rather than simple priority administration.  Id. § 42-226.

Riverside can categorize these water users, along with municipalities, as “privileged,”

but it doesn’t invalidate the exceptions to general rules under Title 42 imposed by the 

legislature to address certain circumstances involving public health and welfare.  And while 

Riverside selectively quotes from Idaho Code § 42-101—“shall equally guard all the various 

interests involved”—the following sentence in section 101 directs the State “to supervise their 

appropriation and allotment to those diverting the same therefrom for any beneficial purpose”  

(emphasis added).  The state of Idaho has acted well within its bounds to supervise the 

“allotment” of water to address specific water situations with statutory amendments such as 

those described above. 

3  Idaho Code § 38-1303(1) defines forest practices. “‘Forest practice’ means (a) the harvesting of forest tree 
species; (b) road construction associated with harvesting of forest tree species; (c) reforestation; (d) use of 
chemicals or fertilizers for the purpose of growing or managing forest tree species; (e) the management of 
slashings resulting from harvest, management or improvement of forest tree species; or (f) the prompt salvage 
of dead or dying timber or timber that is threatened by insects, disease, windthrow, fire or extremes of 
weather.” 
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B. The plain language of Idaho Code § 201(8) describes the contours of the 
municipal exception and does not foreclose Nampa’s contractual relationship 
with Pioneer. 
 

 Riverside argues that “Pioneer is not a municipality with a statutory right to reuse 

effluent for water quality purposes.  Pioneer is content to piggy-back and rely on whatever 

rights Nampa may have.”  Reply at 1.  What Riverside refers to as “piggy-back[ing]” is 

understood by Cities according to its more traditional terminology—“contracting.”  

Riverside’s arguments that put at issue Cities’ right to contract with others to carry out certain 

municipal responsibilities are without legal basis.  Cities have an unquestioned right to 

“contract and be contracted with” under Idaho Code § 50-301 (Corporate and Local Self-

Government Powers).  Despite this, Riverside argues: 

Nothing in the legislative history contemplates the exemption would be extended 
to any other entity that was not a municipality, a sewer district or a publicly 
owned treatment work.  There is no mention of the landowners to which the 
effluent would be land applied securing a role in the exemption. There is no 
mention of extending the exemption to supposed “agents” of the cities and sewer 
districts. 

 
Reply at 24.   
 
 Pioneer’s role is that of an agent of Nampa, by contract, to dispose of pollution, and 

nothing under Idaho law prohibits this.  It is not necessary that Idaho Code § 42-201(8) 

specifically authorize this arrangement because Idaho municipal law already provides for it.   

C. Nampa is authorized to apply its effluent to “any lands” and the Pioneer 
contract allows it to accomplish that.   

 
 Riverside asserts that the Reuse Permit “requires this effluent to be applied to 17,000 

acres of Pioneer land downstream of the point of discharge into Pioneer’s Phyllis Canal.”  

Reply at 4.  As a starting point this mischaracterizes the terms of the Reuse Permit, which 

makes Nampa’s effluent available for application on Pioneer’s 17,000 acres, rather than 
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requiring that every acre be served.  But even if it did, this is no affair of Riverside’s—Idaho 

Code § 201(8) does not restrict the lands upon which Nampa may land apply its effluent.  To 

wit: 

If land application [of Nampa’s effluent] is to take place on lands not identified as a 
place of use for an existing irrigation water right, the municipal provider . . . shall 
provide the Department of water resources with notice describing the location of the 
land application. 

Riverside reads into the statutory language “on lands not identified as a place of use for an 

existing municipal irrigation water right of the municipal discharger”.   

Nampa can dispose of effluent beyond its borders, and Riverside’s reliance on A&B 

Irrigation Dist. v. Aberdeen-American Falls Ground Water Dist. (In re SRBA Case No. 

39576), 141 Idaho 746, 118 P.3d 78 (2005) (“A&B”) does not change this result.  A&B stands 

for the proposition that an irrigator’s recapture and reuse of its waste water requires a water 

right; Idaho Code § 201(8) stands for the proposition that a municipality’s reuse of its 

wastewater does not.  Moreover, Idaho Code § 201(8) did not limit a municipality’s authority 

to reuse its effluent by contracting with another entity (such as Pioneer) to land apply the 

effluent. 

As a practical matter, and as detailed in Nampa and Pioneer’s Response briefs, the 

amount of effluent that will be discharged by Nampa into the Phyllis Canal is less than the 

amount of water Nampa takes back for use within its municipal service area.  See Nampa 

Response, at 47, fn. 33.  Thus, from an accounting standpoint, Nampa is reusing all of its 

effluent on lands within its jurisdiction.  Id.  Riverside, however, suggests that Pioneer is 

foreclosed from diverting water from the Phyllis Canal composed of mixed irrigation surface 

water and treated ground water effluent.  Reply at 8-9.  This argument, like many of 

Riverside’s, is made without resort to legal authority.  But Riverside’s position, if adopted, 
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would result in a seismic shift in Idaho water law and require the Department to move from 

accounting-based administration to molecule identification administration—an impossibility.  

There is no technology that can determine whether a water molecule present in a canal 

originated from a surface water source or ground water source and Riverside’s arguments on 

this point should be rejected.4  

D. A transfer is not required, and even if it was, Riverside could not show injury 
because it is not entitled to continuation of discharge of Nampa’s effluent into 
Indian Creek.  

 
 While Riverside’s arguments related to the Nampa-Pioneer contractual relationship 

dive into many rabbit holes of inquiry, at bottom Riverside rests its arguments on the impact 

to Riverside from the removal of Nampa’s effluent from Indian Creek:  according to 

Riverside, there is “no question that the primary purpose of the Nampa-Pioneer scheme is to 

                                                 
4 Further, Idaho Code § 42-105(1) allows water users to turn already-diverted water (such as storage water) into 
a natural waterway to commingle this water with natural flow water and then downstream reclaim the amount of 
already-diverted water after due allowance is made for evaporation and seepage.  There is no requirement in 
Idaho for the diverted-water owner to engage in molecule identification administration and “track” his water 
molecules so that only the storage water molecules are diverted.  The fact that individual water molecules cannot 
be tracked is well-explained in the Water District #1 water accounting manual entitled Concepts, Practices, and 
Procedures Used to Distribute Water Within Water District #1, Upper Snake River Basin, Idaho:   
 

Net gains and losses in a river reach calculated by the water right accounting are the summed effects 
of unmeasured tributary inflow, spring inflows, irrigation return flow, evapotranspiration, channel 
seepage, and any other factor that can influence gains and losses within a river reach. Channel seepage 
can occur because of porous channel substrate and re-emerge as spring inflows in downstream 
reaches. Channel seepage and spring inflow can also be affected by groundwater withdrawals and 
aquifer recharge projects. The Water District #1 surface water right accounting quantifies only 
the net gain or loss in a river reach from all these influences but does not segregate or quantify 
each individual effect.  

 
The purpose of the Water District #1 surface water right accounting is to compute the available 
natural flow and storage water in each river reach, measure each reach’s surface diversions, and 
regulate the surface diversions according to their water rights and the actual measured quantities of 
surface water available each day.  The water right accounting does not segregate or quantify 
specific reasons for any natural flow net gains or depletions within a river reach after the effects 
of surface diversions and reservoirs have been removed from the reaches. 

 
Id. at 18 (emphasis added) (available at http://www.waterdistrict1.com/water%20accounting %20manual.pdf).  
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diminish the flows in Indian Creek,” and “there is no doubt Riverside will be directly 

affected.”  Reply at 34.  In this regard, Riverside argues that a transfer is required.  Id. at 31.  

But being “affected” is not the standard under Idaho Code § 42-222—the question is one of 

“injury” and that requires possessing something that is capable of injury.  In Colthorp v. 

Mountain Home Irrigation Dist., 66 Idaho 173, 157 P.2d 1005 (1945), the Idaho Supreme 

Court held: 

And it is further urged that the change injures appellant in this:  that appellant 
would thereby be deprived of the use of the Lockman waste water. 

The injury which appellant urges against the right of respondents to change the 
point of diversion and place of use of the Lockman water is not the kind of an 
injury that will prevent the making of the change.  To prevent a change in the 
point of diversion and place of use of water, the injury, if any, must be to a 
water right.  In the case at bar, it must be kept in mind, appellant does not plead 
that a change in the point of diversion and place of use of the Lockman water 
would in any way injure the water or the right to use the water, decreed to the Ake 
ranch.  Undoubtedly, if a change of the point of diversion and place of use of the 
Lockman water actually injured appellant's use or right to use the water decreed to 
the Ake ranch, the change could not be made. 

Id. at 180-81, 157 P.2d at 1008.   

Riverside possesses no right to Nampa’s wastewater with either an actual water 

right or other legal entitlement based on historic use.  The starting point for analysis of 

whether an action will impact another property owner (water rights are defined as real 

property under Idaho Code § 55-101) is this recognition: 

Generally, “every man may regulate, improve, and control his own property, 
may make such erections as his own judgment, taste, or interest may suggest, 
and be master of his own without dictation or interference by his neighbors, so 
long as the use to which he devotes his property is not in violation of the rights 
of others, however much damage they may sustain therefrom.” 

McVicars v. Christensen, 156 Idaho 58, 62, 320 P.3d 948, 952 (2014), as corrected (Feb. 20, 

2014) (quoting White v. Bernhart, 41 Idaho 665, 669–70, 241 P. 367, 368 (1925)) (emphasis 
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added).  Stated another way, there may be impacts to an objector like Riverside, but those 

impacts are not considered injury to others provided that the property owner (Nampa) is 

acting within its rights.  Such is the case here.  As thoroughly briefed previously, Riverside 

has no legal right to Nampa’s wastewater.  Riverside’s arguments otherwise are unpersuasive.  

The purpose of the Nampa-Pioneer relationship is to dispose of polluted effluent, not impact 

Riverside’s water supply.   

III. CONCLUSION 

At the end of the day, this case turns on Nampa’s authority under Idaho Code § 42-

201(8) to reuse its effluent by contracting with Pioneer to land apply within Pioneer’s service 

area.  At bottom, Riverside’s arguments all rely on Riverside’s position that it is entitled to 

require Nampa to maintain the discharge into Indian Creek to avoid impact to Riverside, 

unless Pioneer first obtains a water right to put Nampa’s effluent to reuse.  But under Idaho 

law, Pioneer is not required to obtain a water right prior to Nampa’s placement of treated 

effluent into Pioneer’s system or Pioneer’s subsequent application of that effluent to lands 

within places of use of water rights held by either Pioneer or Nampa.  The singular glaring 

error in all of Riverside’s arguments is its failure to recognize that Nampa’s treated effluent is 

wastewater that remains under Nampa’s dominion and control through its contract with 

Pioneer to land apply the effluent to Pioneer’s service area.  Nampa’s effluent is not a source 

of water upon which Riverside can legally rely, even if it formerly profited from the physical 

supply discharged by Nampa into Indian Creek. Riverside’s prior reliance on Nampa’s 

wastewater discharge into Indian Creek from Nampa is not a valid basis to assert injury, nor is 

it a valid basis to ask the Director to reject the legislature’s policy decision enshrined in Idaho 

Code § 42-201(8).  Accordingly, the Director should reject Riverside’s request for relief under 
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its petition for declaratory judgment, and find that it is unnecessary for Pioneer to obtain a 

water right to accept Nampa’s discharge of treated effluent, or to thereafter apply it to lands 

within the place of use of water rights held by either Pioneer or Nampa. 

The Municipal Intervenors do not believe oral argument is necessary, unless 

the Director would find it helpful.   

Dated:  December 10, 2020 MCHUGH BROMLEY, PLLC 

_________________________________ 
Chris M. Bromley 
Attorney for Cities of Boise, Jerome,  
Post Falls and Rupert 

_________________________________ 
Candice M. McHugh 
Attorney for Association of Idaho Cities 

Dated:  December __, 2020 HONSINGER LAW, PLLC 

_________________________________ 
Charles L. Honsinger 
Attorney for Cities of Meridian and  
Caldwell 

Dated:  December __, 2020 HOLDEN KIDWELL HAHN & CRAPO, PLLC 

_________________________________ 
Robert L. Harris 
Attorney for City of Idaho Falls 
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Dated:  December __, 2020 MASON & STRICKLIN LLP 
 
 
 _________________________________ 
 Nancy Stricklin 
 Attorney for Hayden Area Regional  
 Sewer Board 
 
 
 
Dated:  December 10, 2020 SOMACH SIMMONS & DUNN 
 
 
 _________________________________ 
 Sarah A. Klahn 
 Attorney for City of Pocatello 
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right to accept Nampa’s discharge of treated effluent, or to thereafter apply it to lands within 

the place of use of water rights held by either Pioneer or Nampa. 

 The Municipal Intervenors do not believe oral argument is necessary, unless 

the Director would find it helpful.   

 
Dated:  December ___, 2020 MCHUGH BROMLEY, PLLC 
 
 
 
 _________________________________ 
 Chris M. Bromley 
 Attorney for Cities of Boise, Jerome,  
 Post Falls and Rupert 
 
  
 
 _________________________________ 
 Candice M. McHugh 
 Attorney for Association of Idaho Cities 
 
 
 
Dated:  December __, 2020 HONSINGER LAW, PLLC 
 
 
 _________________________________ 
 Charles L. Honsinger 
 Attorney for Cities of Meridian and  
 Caldwell 
 
 
 
Dated:  December 11, 2020 HOLDEN KIDWELL HAHN & CRAPO, PLLC 
 
 
 _________________________________ 
 Robert L. Harris 
 Attorney for City of Idaho Falls 
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 I hereby certify that the foregoing MUNICIPAL INTERVENORS’ SUR-REPLY was 
filed, served and copied December 11, 2020 on the following: 
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IDAHO DEPARTMENT OF WATER RESOURCES 
P.O. Box 83720 
Boise, ID 83720-0098 
322 East Front Street 
Boise, ID 83702 
Fax: (208) 287-6700 
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Albert P. Barker 
BARKER ROSHOLT & SIMPSON LLP 
PO Box 2139 
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Charles L. Honsinger 
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PO Box 517 
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honsingerlaw@gmail.com  
 
Abigail R. Germaine 
Deputy City Attorney 
BOISE CITY ATTORNEY’S OFFICE 
PO Box 500 
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agermaine@cityofboise.org 
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Notice of Reassignment  1 
 

 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
 

RIVERSIDE IRRIGATION DISTRICT, 
 
                                  Petitioner, 
 
vs. 

THE IDAHO DEPARTMENT OF WATER 
RESOURCES and GARY SPACKMAN in his 
official capacity as Director of the Idaho 
Department of Water Resources, 

                                 Respondents, 

Case No. CV__________________ 
 

NOTICE OF REASSIGNMENT 

IN THE MATTER OF REUSE PERMIT NO. 
M-255-01, IN THE NAME OF THE CITY OF 
NAMPA 

 

 
 
 WHEREAS Idaho Supreme Court Administrative Order dated December 9, 2009, 

declares that all petitions for judicial review made pursuant to I.C. § 42-1701A of any decision 

from the Department of Water Resources be assigned to the presiding judge of the Snake River 

Basin Adjudication District Court of the Fifth Judicial District, and 

 WHEREAS Idaho Supreme Court Administrative Order dated December 9, 2009, vests 

in the Snake River Basin Adjudication District Court the authority to adopt procedural rules 

necessary to implement said order, and 

 WHEREAS ON July 1, 2010, the Snake River Basin Adjudication District Court issued 

an Administrative Order regarding the Rule of Procedure Governing Petitions for Judicial 

Review or Actions for Declaratory Relief of Decisions from the Idaho Department of Water 

Resources. 

// 

Electronically Filed
5/28/2021 12:43 PM
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Marah Meyer, Deputy Clerk

CV14-21-05008
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Notice of Reassignment  2 
 

 THEREFORE THE FOLLOWING ARE HEREBY ORDERED: 

 1. The above-matter is hereby assigned to the presiding judge of the Snake River 

Basin Adjudication District Court of the Fifth Judicial District for disposition and further 

proceedings. 

 2. Pursuant to the SRBA Court’s Administrative Order Regarding Transition to 

Electronic Filing System dated December 3, 2020, all further documents filed or otherwise 

submitted in this matter are to continue to be filed electronically in this County in accordance 

with the procedures governing Idaho’s electronic filing system. 

 

       CLERK OF THE COURT 

 

       By:_______________________ 

       Deputy Clerk 
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NOTICE OF APPEAL AND PETITION FOR JUDICIAL REVIEW OF AGENCY ACTION 1 

 
Albert P. Barker, ISB #2867 
Sarah W. Higer, ISB #8012 
BARKER ROSHOLT & SIMPSON LLP 
1010 W. Jefferson St., Ste. 102 
P.O. Box 2139 
Boise, ID 83701-2139 
Telephone: (208) 336-0700  
Facsimile:  (208) 344-6034 
 apb@idahowaters.com  
 swh@idahowaters.com   
 
Attorneys for Riverside Irrigation District 

 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 

 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 

 

RIVERSIDE IRRIGATION DISTRICT, 
 
                                  Petitioner, 
 
vs. 

THE IDAHO DEPARTMENT OF WATER 
RESOURCES and GARY SPACKMAN in his 
official capacity as Director of the Idaho 
Department of Water Resources, 

                                 Respondents, 

Case No. CV__________________ 
 

Fee Category L.3 
 
 
NOTICE OF APPEAL AND  
PETITION FOR JUDICIAL  
REVIEW OF AGENCY ACTION 

IN THE MATTER OF REUSE PERMIT NO. 
M-255-01, IN THE NAME OF THE CITY OF 
NAMPA 

 

 
 

COMES NOW, the Petitioner, the Riverside Irrigation District (“Riverside”), by and 

through its counsel of record, Barker Rosholt & Simpson, LLP and hereby files this Petition 

seeking judicial review of a final agency action of the Director of the Idaho Department of Water 

Resources.  

// 

Electronically Filed
5/28/2021 12:43 PM
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court
By: Marah Meyer, Deputy Clerk

CV14-21-05008
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NOTICE OF APPEAL AND PETITION FOR JUDICIAL REVIEW OF AGENCY ACTION 2 

STATEMENT OF THE CASE 

1. This Petition is a civil action filed pursuant to Idaho Code §§ 67-5270 and 67-

5279 seeking judicial review of the Order on Petition for Declaratory Ruling entered by the 

Director of the Department of Water Resources on May 3, 2021, in the above-referenced 

contested case. 

JURISDICTION AND VENUE 

2. This petition is authorized by Idaho Code §§ 67-5270 and 67-5279. 

3. This Court has jurisdiction over this action pursuant to Idaho Code §§ 42-1701A 

and 67-5272. 

4. Venue lies in this Court pursuant to Idaho Code § 67-5272 and the Snake River 

Basin Adjudication Court’s July 1, 2010, Administrative Order Adopting Procedures for the 

Implementation of the Idaho Supreme Court Administrative Order dated December 9, 2009. 

Petitioner Riverside’s primary place of business lies in Canyon County, Idaho, and the real 

property that was the subject of the agency decision is located in Canyon County, Idaho. 

5. Pursuant to the Idaho Supreme Court’s Administrative Order issued on December 

9, 2009 “all petitions for judicial review of any decision regarding administration of water rights 

from the Department of Water Resources shall be assigned to the presiding judge of the Snake 

River Basin Adjudication District Court of the Fifth Judicial District.”  The SRBA Court’s 

procedures instruct the clerk of the district court in which the petition is filed to issue a Notice of 

Reassignment.  The Petitioners have attached a copy of the SRBA Court’s Notice of 

Reassignment form for the convenience of the clerk. 

6. The Director’s Order on Petition for Declaratory Ruling was issued on May 3, 

2021. The Director’s Order on Petition for Declaratory Ruling is a final agency action subject to 
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review pursuant to Idaho Code § 67 5270(3). This Petition is timely as it is filed within 28 days 

of the date of service of a final order. Idaho Code § 67 5273(2). 

PARTIES 

7. Petitioner Riverside is a duly organized and operating non-profit corporation 

operating in the State of Idaho as an irrigation delivery entity. 

8. Respondent, Idaho Department of Water Resources is a state agency with its main 

office located at 322 E. Front Street, Boise, Idaho. Respondent, Gary Spackman, is the Director 

of the Idaho Department of Water Resources. 

STATEMENT OF INITIAL ISSUES 

9. Petitioners assert the following issues on judicial review: 

a. Whether the Director committed reversible error by interpreting I.C. § 42-

201(8) as a matter of law to include and authorize water use by Pioneer Irrigation District 

without a water right, when Pioneer is not a municipality or municipal provider as 

defined in Idaho Code § 42-202B(4) or (5)? 

b. Whether the Director improperly concluded as a matter of fact and law 

that Pioneer was acting on behalf of the City of Nampa when Pioneer claimed that it 

would be applying water for the beneficial use of Pioneer’s water right users?   

c. Whether the Director committed reversible error by concluding that 

Pioneer Irrigation District is not required to obtain a water right under Idaho Code § 42-

201(2) when Pioneer diverts water without a water right and puts it to beneficial use on 

Pioneer lands outside the City of Nampa and/or the City of Nampa’s Service Area? 

d. Whether the Director committed reversible error by concluding that, as 

applied, Riverside has no standing to contend that the Director’s interpretation of Idaho 
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Code § 42-201(2) violates Article XV, § 3 of the Idaho Constitution? 

e. Whether the Director committed reversible error by failing to 

acknowledge that Nampa’s water rights contain conditions precluding the use of its water 

rights for irrigation when surface water is available and failing to acknowledge that 

surface water is available for the lands where Pioneer intends to apply this water, and 

whether Pioneer’s scheme to place Nampa’s water rights on Pioneer’s irrigated land as an 

additional water supply for lands with surface water rights is therefore an enlargement of 

the water rights? 

f. Whether the Director committed reversible error by essentially authorizing      

Pioneer to capture and put to use a third party’s waste water without a water right.  

g. Whether the Director committed reversible error by failing to apply the 

Supreme Court’s holding in A&B Irrigation District v. Aberdeen-American Falls Ground 

Water District, 141 Idaho 746, 118 P.3d 78 (2005) as to the source of the water at issue. 

AGENCY RECORD 

10. Judicial review is sought of the Director’s May 3, 2021, Order on Petition for 

Declaratory Ruling. 

11. Petitioners request that all documents filed with the Department, and all exhibits, 

be included in the agency record. 

12. The estimated cost of the preparation of the agency record is $20.00, according to 

the agency, which sum has been paid to the Idaho Department of Water Resources. 

13. Service of this Notice of Appeal and Petition for Judicial Review has been made 

on the Respondents at the time of filing of this Petition. 

// 
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JUDICIAL REVIEW I.R.C.P. 84(c) INFORMATION 

14. Name of Agency for Which Judicial Review is Sought: Idaho Department of 

Water Resources, an executive department existing under the laws of the state of Idaho pursuant 

to Idaho Code § 42-1701 et seq., with its state office located at 322 E. Front St., Boise, Ada 

County, Idaho 83702. 

15. Title of District Court to Which Petition is Taken: In the District Court of the 

Third Judicial District of the State of Idaho, in and for the County of Canyon. 

16. Case Caption and Action for Which Judicial Review is Sought: In the Matter 

of Riverside’s Petition for Declaratory Ruling Regarding Need for a Water Right to Divert Water 

Under Reuse Permit No. M-255-01; Docket No. P-DR-2020-001. 

17. Hearing Recording: A hearing was not held in this matter, as the matter was 

submitted to the Director on a Stipulated Statement of Facts. Accordingly, there is no hearing 

recording. 

18. Statement of Issues of Judicial Review:  Whether the Director committed 

reversible error in his Order on Petition for Declaratory Ruling Regarding the Need for a Water 

Right to Divert Water Under a Reuse Permit. 

19. Designation of Whether a Transcript is Required: A hearing transcript is not 

being requested as this matter was submitted to the hearing officer based on a Stipulated 

Statement of Facts. 

20. Attorney Certification:  I, Albert P Barker, counsel for the Petitioner, certify the 

following: 1) service of this petition has been made upon the Department; and 2) that the clerk of 

the agency has been paid the estimated fee for the preparation of record after my assistant 

contacted Megan Jenkins of the Department, who provided the estimate of $20.00, which I then 
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paid by mailing a check for the amount to the Department’s state office, located at 322 E. Front 

St., Boise, Idaho 83702. 

 
DATED this 28th day of May 2021. 
 

 
      BARKER ROSHOLT & SIMPSON LLP 
 

     
/s/ Albert P. Barker                    

      Albert P. Barker 
      Sarah W. Higer 

Attorneys for Petitioner Riverside Irrigation 
District 
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CERTIFICATE OF SERVICE 
 

 I hereby certify that on the 28th day of May 2021, I caused to be served a true and correct 
copy of the foregoing Notice of Appeal and Petition for Judicial Review of Agency Action by 
the method indicated below, and addressed to each of the following: 
 
Idaho Department of Water Resources 
322 E. Front St. 
P.O. Box 83720 
Boise, ID 83700-0098 
 

 U. S. Mail 
 Hand Delivered 
 Overnight Mail 
 iCourt 
 E-mail 

 
Director Gary Spackman 
Idaho Department of Water Resources 
322 E. Front St. 
P.O. Box 83720 
Boise, ID 83700-0098 
Gary.Spackman@idwr.idaho.gov  
 

 U. S. Mail 
 Hand Delivered 
 Overnight Mail 
 iCourt 
 E-mail 

 

Christopher H. Meyer 
Michael P. Lawrence 
Givens Pursley LLP 
601 W. Bannock Street 
P.O. Box 2720 
Boise, ID 83701-2720 
chrismeyer@givenspursley.com  
mpl@givenspursley.com  
 

 U. S. Mail 
 Hand Delivered 
 Overnight Mail 
 iCourt 
 E-mail 

 

Robert L. Harris 
Holden, Kidwell, Hahn & Crapo 
P.O. Box 50130 
1000 Riverwalk Drive, Ste. 200  
Idaho Falls, ID 83405 
rharris@holdenlegal.com  
 

 U. S. Mail 
 Hand Delivered 
 Overnight Mail 
 iCourt 
 E-mail 

 

Jayme B. Sullivan 
Deputy City Attorney 
Boise City Attorney’s Office 
150 N. Capitol Blvd.  
P.O. Box 500 
Boise, ID 83701-0500 
jsullivan@cityofboise.org    
 

 U. S. Mail 
 Hand Delivered 
 Overnight Mail 
 iCourt 
 E-mail 
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Nancy Stricklin 
Mason & Stricklin, LLP 
P.O. Box 1832 
Coeur D’Alene, ID 83816 
nancy@mslawid.com  

 U. S. Mail 
 Hand Delivered 
 Overnight Mail 
 iCourt 
 E-mail 

 
Charles Honsinger 
Honsinger Law, PLLC 
P.O. Box 517 
Boise, ID 83701 
honsingerlaw@gmail.com  
 

 U. S. Mail 
 Hand Delivered 
 Overnight Mail 
 iCourt 
 E-mail 

 
Sarah A. Klahn 
Somach Simmons & Dunn 
2033 11th Street, #5 
Boulder, CO 80302 
sklahn@somachlaw.com  
 

 U. S. Mail 
 Hand Delivered 
 Overnight Mail 
 iCourt 
 E-mail 
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NOTICE OF APPEARANCE -1 
 

LAWRENCE G. WASDEN 
Attorney General  
 
DARRELL G. EARLY 
Deputy Attorney General 
Chief, Natural Resources Division 
 
GARRICK BAXTER #6301 
MEGHAN CARTER #8863 
Deputy Attorneys General 
Idaho Department of Water Resources 
PO Box 83720 
Boise, Idaho 83720-0098 
Telephone 208-287-4800 
Facsimile 208-287-6700 
garrick.baxter@idwr.idaho.gov 
meghan.carter@idwr.idaho.gov 
 
Attorneys for the Respondents 
 

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
 

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
 

 
RIVERSIDE IRRIGATION DISTRICT,  
 
                                Petitioner,   
 
vs. 
 
IDAHO DEPARTMENT OF WATER 
RESOURCES and GARY SPACKMAN in his 
official capacity as Director of the Idaho 
Department of Water Resources,  
 
                                Respondents 
 
 
IN THE MATTER OF REUSE PERMIT NO. 
M-225-01, IN THE NAME OF THE CITY OF 
NAMPA  

 

 
Case No. CV14-21-05008 
 
 
NOTICE OF APPEARANCE  
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NOTICE OF APPEARANCE -2 
 

NOTICE IS HEREBY GIVEN that GARRICK BAXTER, Deputy Attorney General, of 

the Idaho Department of Water Resources enters an appearance as counsel of record for 

Respondents Idaho Department of Water Resources and Director Gary Spackman.  All filings and 

correspondence should be delivered to Respondents’ counsel at the address above, or electronically 

through the iCourts system.  

DATED this 8th day of June, 2021. 

 

/s/ Garrick Baxter                      
GARRICK BAXTER 
Deputy Attorney General IDWR  
 
 
 

CERTIFICATE OF SERVICE 
 

I HEREBY CERTIFY that on this 8th day of June, 2021, I caused to be served a true and 
correct copy of the foregoing by iCourts: 

 

 
Albert P. Barker, ISB #2867  
Sarah W. Higer, ISB #8012  
BARKER ROSHOLT & SIMPSON LLP  
1010 W. Jefferson St., Ste. 102  
P.O. Box 2139  
Boise, ID 83701-2139  
apb@idahowaters.com  
swh@idahowaters.com 

 

 
/s/ Garrick Baxter 
GARRICK BAXTER 
Deputy Attorney General IDWR  
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Notice of Reassignment – SRBA Page 1 of 1

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

Riverside Irrigation District
                    Petitioner,
vs.
The Idaho Department of Water 
Resources,Gary Spackman
                    Respondent.

Case No. CV14-21-05008

Notice of Reassignment SRBA

WHEREAS Idaho Supreme Court Administrative Order dated December 9, 2009, declares that 

all petitions for judicial review made pursuant to I.C. § 42-1701A of any decision from the 

Department of Water Resources be assigned to the presiding judge of the Snake River Basin 

Adjudication District Court of the Fifth Judicial District,

THEREFORE IT IS HEREBY ORDERED that the above-matter is hereby assigned to the 

presiding judge of the Snake River Basin Adjudication District Court of the Fifth Judicial District 

for disposition and further proceedings.  

Chris Yamamoto
Clerk of the Court

 
Dated: 06/14/2021 By: Marah Meyer

Deputy Clerk

CERTIFICATE OF SERVICE

I certify that on this day I served a copy of the attached to:

Judge Wildman (X) Odyssey Queue
Paul Harrington (X) pharrington@idcourts.net

Chris Yamamoto
Clerk of the Court

 
Dated: 06/14/2021 By: Marah Meyer

Deputy Clerk

Filed: 06/14/2021 at 8:30 AM.
Third Judicial District, Canyon County
Chris Yamamoto, Clerk of the Court

By: Marah Meyer, Deputy Clerk
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MOTION FOR EXTENSION OF TIME TO LODGE AGENCY RECORD -1 
 

LAWRENCE G. WASDEN 
Attorney General  
 
DARRELL G. EARLY 
Deputy Attorney General 
Chief, Natural Resources Division 
 
GARRICK BAXTER #6301 
MEGHAN CARTER #8863 
SEAN COSTELLO #8743 
Deputy Attorney General 
Idaho Department of Water Resources 
PO Box 83720 
Boise, Idaho 83720-0098 
Telephone 208-287-4800 
Facsimile 208-287-6700 
garrick.baxter@idwr.idaho.gov 
meghan.carter@idwr.idaho.gov 
sean.costello@idwr.idaho.gov 
 
Attorneys for the Respondents 
 

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
 

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
 

 
RIVERSIDE IRRIGATION DISTRICT,  
 
                                Petitioner,   
 
vs. 
 
IDAHO DEPARTMENT OF WATER 
RESOURCES and GARY SPACKMAN in his 
official capacity as Director of the Idaho 
Department of Water Resources,  
 
                                Respondents. 
______________________________________ 
IN THE MATTER OF REUSE PERMIT NO. 
M-225-01, IN THE NAME OF THE CITY OF 
NAMPA  

 

 
Case No. CV14-21-05008 
 
 
MOTION FOR EXTENSION OF TIME    
TO LODGE AGENCY RECORD  
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MOTION FOR EXTENSION OF TIME TO LODGE AGENCY RECORD -2 
 

COMES NOW Respondent, the Idaho Department of Water Resources (“IDWR”), by and 

through its undersigned attorney of record, and moves the Court pursuant to I.R.C.P. 84(k) and 

84(o) for an extension of time to lodge the agency record with the agency.   

Respondent’s Motion for Extension of Time to Lodge the Agency Record is based upon the 

following: 

1. Pursuant to this Court’s Order of June 3, 2021, the agency record in this matter is 

due to be lodged with the agency on or before June 17, 2021. 

2. Due to staff work load, IDWR requires additional time to lodge it with the agency.   

3. IDWR reasonably expects that it will be able to lodge the agency record with the 

agency on or before July 16, 2021.   

 Accordingly, Respondent requests an order from the Court extending the time to lodge 

the agency record with the agency to July 16, 2021 consistent with the foregoing.  

 

DATED this _____ day of June, 2021. 

 
LAWRENCE G. WASDEN 
Attorney General 
 
DARRELL G. EARLY 
Chief, Natural Resources Division 
 
 
 
____________________________________ 
SEAN COSTELLO  
Deputy Attorneys General 
Idaho Department of Water Resources 

16th

/s/ Sean Costello 

01259



MOTION FOR EXTENSION OF TIME TO LODGE AGENCY RECORD -3 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this _____ day of June, 2021, I caused a true and correct 
copy of the foregoing document to be filed with the Court and served on the following parties 
by iCourts e-service: 

 ALBERT P BARKER  
 SARA HIGER 
 apb@idahowaters.com 
 aje@idahowaters.com 
 swh@idahowaters.com 

 ANDREW J. WALDERA 
 andy@sawtoothlaw.com 

 CANDICE MCHUGH 
 cmchugh@mchughbromley.com 

 CHRISTOPHER BROMLEY 
 cbromley@mchughbromley.com 

 SARAH KLAHN 
 sklahn@somachlaw.com 

 CHRISTOPHER MEYER 
 chrismeyer@givenspursley.com 

 CHARLES HONSINGER 
 honsingerlaw@gmail.com  

__________________________ 
SEAN COSTELLO 
Deputy Attorneys General  

16th

/s/ Sean Costello 
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NOTICE OF LODGING OF AGENCY RECORD WITH THE AGENCY – Page 1 

LAWRENCE G. WASDEN 
Attorney General 
 
DARRELL G. EARLY 
Chief, Natural Resources Division  
 
GARRICK BAXTER #6301 
SEAN COSTELLO #8743  
Deputy Attorneys General 
Idaho Department of Water Resources 
P.O. Box 83720 
Boise, Idaho 83720-0098 
Telephone:  (208) 287-4800 
Facsimile:  (208) 287-6700 
garrick.baxter@idwr.idaho.gov 
sean.costello@idwr.idaho.gov 
 
Attorneys for Respondent 
 

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE STATE  
 

OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
 

RIVERSIDE IRRIGATION DISTRICT,  
 
   Petitioner, 
v. 
 
IDAHO DEPARTMENT OF WATER 
RESOURCES and GARY SPACKMAN in his 
official capacity as Director of the Idaho 
Department of Water Resources,  
 
                                Respondents 
 

Case No. CV14-21-05008 
 
 

NOTICE OF LODGING AGENCY 
RECORD WITH THE AGENCY 

  
 
IN THE MATTER OF REUSE PERMIT NO. 
M-225-01, IN THE NAME OF THE CITY OF 
NAMPA  
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NOTICE OF LODGING OF AGENCY RECORD WITH THE AGENCY – Page 2 

TO: CLERK OF THE ABOVE COURT AND ALL PARTIES OR THEIR COUNSEL OF 
RECORD: 

 
In accordance with I.R.C.P. 84(j), YOU ARE HEREBY NOTIFIED that the agency 

record, having been prepared pursuant to I.R.C.P. 84(f) and (g), is lodged with the agency for the 

purpose of settlement.  

A copy of the agency record is contained on one (1) DVD.  The Petitioner has pre-paid 

$20.00 for preparation of the record.  The agency will mail a copy of the DVD to all parties of 

record subsequent to this filing.    

         The parties have fourteen (14) days from the date of this notice to file any objections to 

the transcript and record.  The agency’s decisions on any objection timely filed along with all 

evidence, exhibits, and written presentation on the objection shall be included in the record.  If 

no objections are filed, the transcript and record will be deemed settled after which the agency 

will lodge the settled record with the District Court pursuant to I.R.C.P. 84(k).  

 DATED this ____ day of July, 2021. 

    LAWRENCE G. WASDEN 
    Attorney General 
 
    DARRELL G. EARLY 
    Chief, Natural Resources Division 
 
  
  
 _________________________________ 
    SEAN COSTELLO 
    Deputy Attorney General 
    Idaho Department of Water Resources 

8TH

/s/ Sean Costello 
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NOTICE OF LODGING OF AGENCY RECORD WITH THE AGENCY – Page 3 

CERTIFICATE OF SERVICE 
 

I HEREBY CERTIFY that on this ___ day of July, 2021, I caused a true and correct copy 
of the foregoing NOTICE OF LODGING OF AGENCY RECORD WITH THE AGENCY is e-
filed with iCourt to the following:  
 
Albert P. Barker  
Sarah W. Higer  
apb@idahowaters.com  
swh@idahowaters.com 

 
Andrew Waldera 
andy@sawtoothlaw.com  
 
Candice McHugh 
cmchugh@mchughbromley.com 
 
Christopher Bromley 
cbromley@mchughbromley.com 
 
Sarah Klahn 
sklahn@somachlaw.com   
 
Christopher Meyer 
chrismeyer@givenspursley.com  
 
Charles Honsinger 
honsingerlaw@gmail.com   
 
Robert Harris  
efiling@holdenlegal.com   
 
 
  ____________________________ 
    SEAN COSTELLO 
    Deputy Attorney General 
    Idaho Department of Water Resources 
 

8TH

/s/ Sean Costello 
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ORDER SETTLING THE AGENCY RECORD - 1 

LAWRENCE G. WASDEN 
ATTORNEY GENERAL 
 
DARRELL G. EARLY 
Chief of Natural Resources Division  
 
GARRICK BAXTER, ISB No. 6301 
SEAN COSTELLO, ISB No. 8743  
MEGHAN M. CARTER, ISB No. 8863 
Deputy Attorneys General 
Idaho Department of Water Resources 
P.O. Box 83720 
Boise, Idaho 83720-0098 
Telephone:  (208) 287-4800 
Facsimile:  (208) 287-6700 
garrick.baxter@idwr.idaho.gov 
sean.costello@idwr.idaho.gov 
meghan.carter@idwr.idaho.gov 
 
Attorneys for Respondents 
 

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 

 
RIVERSIDE IRRIGATION DISTRICT,  
 
   Petitioner, 
v. 
 
IDAHO DEPARTMENT OF WATER 
RESOURCES and GARY SPACKMAN 
in his official capacity as Director of the 
Idaho Department of Water Resources,  
 
                                Respondents. 

 

 
 
Case No. CV14-21-05008 

 
 

ORDER SETTLING THE AGENCY 
RECORD  

  
 
IN THE MATTER OF REUSE PERMIT 
NO. M-225-01, IN THE NAME OF THE 
CITY OF NAMPA 
 

 

 
 

01268

mailto:garrick.baxter@idwr.idaho.gov
mailto:sean.costello@idwr.idaho.gov
mailto:meghan.carter@idwr.idaho.gov


TO: THE DISTRICT COURT AND THE PARTIES OF RECORD 

On July 8, 2021, the Idaho Department of Water Resources ("Department") served 

its Notice of Lodging Agency Record with the Agency ("Notice") in this matter pursuant to 

I.R.C.P 84G). 1 The Notice gave the parties fourteen (14) days from the date of the Notice 

to file any objection to the agency record. No objections to the agency record have been 

filed with the Department. 

ORDER 

NOW, THEREFORE, IT IS HEREBY ORDERED that, with no objections to the 

agency record having been filed, the agency record is deemed settled. 

IT IS FURTHER ORDERED that, pursuant to 1.R.C.P. 840), this order shall be 

included in the record on the petition for judicial review. The Department shall provide the 

parties with a copy of the agency record on one (1) DVD consistent with this order. 

fL 
DATED this ~ day of July 2021. 

1 No hearing was held so no transcript was requested. 

dSl ~ 
GAR~ KMAN 
Director 
Idaho Department of Water Resources 

ORDER SETTLING THE AGENCY RECORD - 2 
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ORDER SETTLING THE AGENCY RECORD - 3 

CERTIFICATE OF SERVICE 
 

I HEREBY CERTIFY that on this ____ day of July 2021, I caused to be served a 
true and correct copy of the foregoing by iCourt e-filing to:  

 
 

 
Albert P. Barker  
Sarah W. Higer  
apb@idahowaters.com  
swh@idahowaters.com 

 
Andrew Waldera 
andy@sawtoothlaw.com  
 
Candice McHugh 
cmchugh@mchughbromley.com 
 
Christopher Bromley 
cbromley@mchughbromley.com 
 
Sarah Klahn 
sklahn@somachlaw.com   
 
Christopher Meyer 
chrismeyer@givenspursley.com  
 
Charles Honsinger 
honsingerlaw@gmail.com   
 
Robert Harris  
efiling@holdenlegal.com   
 
 
  ____________________________ 
    Sarah Tschohl, Legal Assistant 
    Idaho Department of Water Resources 

 

27th 
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LA WREN CE G. WASDEN 
ATTORNEY GENERAL 

DARRELL G. EARLY 
Chief of Natural Resources Division 

GARRICK BAXTER, ISB No. 6301 
SEAN COSTELLO, ISB No. 8743 
MEGHAN M. CARTER, ISB No. 8863 
Deputy Attorneys General 
Idaho Department of Water Resources 
P.O. Box 83720 
Boise, Idaho 83 720-0098 
Telephone: (208) 287-4800 
Facsimile: (208) 287-6700 
garrick.baxter@idwr.idaho.gov 
sean.costello@idwr.idaho.gov 
meghan.carter@idwr.idaho.gov 

Attorneys for Respondents 

IN THE DISTRICT COURT OF THE TIDRD JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 

RIVERSIDE IRRIGATION DISTRICT, 

Petitioner, 
v. 

IDAHO DEPARTMENT OF WATER 
RESOURCES and GARY SPACKMAN 
in his official capacity as Director of the 
Idaho Department of Water Resources, 

Respondents. 

IN THE MATTER OF REUSE PERMIT 
NO. M-225-01, IN THE NAME OF THE 
CITY OF NAMPA 

AGENCY'S CERTIFICATE OF RECORD- I 

Case No. CV14-21-05008 

AGENCY'S CERTIFICATE OF 
RECORD 
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TO: THE DISTRICT COURT AND THE PARTIES OF RECORD 

I, Gary Spackman, Director of the Idaho Department of Water Resources, do 

hereby certify that the above and foregoing record in the above-entitled matter was 

compiled under my direction, and is a true and correct record of the pleadings, papers and 

proceedings therein as shown in the index to this record. 

IN WITNESS WHEREOF, I have hereunto set by hand and affixed the seal of the 
&_ 

Department of Water Resources at Boise, Idaho this 2..7 day of July 2021. 

G~~f~~ 
Director 
Idaho Department of Water Resources 

AGENCY'S CERTIFICATE OF RECORD - 2 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this~ ~ f July 2021, I caused to be served a 
true and correct copy of the foregoing by iCourt e-filing to: 

Albert P. Barker 
Sarah W. Higer 
apb@idahowaters.com 
swh@idahowaters.com 

Andrew Waldera 
andy@sawtoothlaw.com 

Candice McHugh 
cmchugh@mchughbromley.com 

Christopher Bromley 
cbromley@mchughbromley.com 

Sarah Klahn 
sklahn@somachlaw.com 

Christopher Meyer 
chrismeyer@gi venspursley .com 

Charles Honsinger 
honsingerlaw@gmail.com 

Robert Harris 
efiling@holdenlegal.com 

AGENCY'S CERTIFICATE OF RECORD-3 

ant 
Idaho Dep7 Water Resources 
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NOTICE OF LODGING THE SETTLED AGENCY RECORD WITH DISTRICT 
COURT – Page 1 

LAWRENCE G. WASDEN 
ATTORNEY GENERAL 
 
DARRELL G. EARLY 
Chief of Natural Resources Division  
 
GARRICK BAXTER, ISB No. 6301 
SEAN COSTELLO, ISB No. 8743  
MEGHAN M. CARTER, ISB No. 8863 
Deputy Attorneys General 
Idaho Department of Water Resources 
P.O. Box 83720 
Boise, Idaho 83720-0098 
Telephone:  (208) 287-4800 
Facsimile:  (208) 287-6700 
garrick.baxter@idwr.idaho.gov 
sean.costello@idwr.idaho.gov 
meghan.carter@idwr.idaho.gov 
 
Attorneys for Respondents 
 

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 

 
RIVERSIDE IRRIGATION DISTRICT,  
 
   Petitioner, 
v. 
 
IDAHO DEPARTMENT OF WATER 
RESOURCES and GARY SPACKMAN in 
his official capacity as Director of the Idaho 
Department of Water Resources,  
 
                                Respondents. 

 
 
Case No. CV14-21-05008 

 
 

NOTICE OF LODGING THE 
SETTLED AGENCY RECORD WITH 
DISTRICT COURT 

  
 
IN THE MATTER OF REUSE PERMIT 
NO. M-225-01, IN THE NAME OF THE 
CITY OF NAMPA 
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NOTICE OF LODGING THE SETTLED AGENCY RECORD WITH DISTRICT 
COURT – Page 2 

TO: THE DISTRICT COURT AND THE PARTIES OF RECORD 

On July 8, 2021, the Idaho Department of Water Resources (“Department”) served 

its Notice of Lodging Agency Record with the Agency (“Notice”) in this matter pursuant to 

I.R.C.P 84(j).1  The Notice gave the parties fourteen (14) days from the date of the Notice 

to file any objection to the agency record. No objections to the agency record have been 

filed with the Department.  

On July 27, 2021, the Director issued his Order Settling the Agency Record. The 

agency record is deemed settled pursuant to I.R.C.P. 84(j). 

 YOU ARE HEREBY NOTIFIED that the settled record is being filed with the 

District Court pursuant to I.R.C.P. 84(k), by providing one (1) DVD dated July ___, 2021, 

in OCR format.  Copies of the DVD are also being mailed with this Notice to the parties.   

 DATED this 27th day of July 2021. 

    STATE OF IDAHO 
    OFFICE OF THE ATTORNEY GENERAL 
 
  
 _______________________________ 
    SEAN COSTELLO 
    Deputy Attorney General 
    Idaho Department of Water Resources 

                                                 
1 No hearing was held so no transcript was requested. 
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NOTICE OF LODGING THE SETTLED AGENCY RECORD WITH DISTRICT 
COURT – Page 3 

CERTIFICATE OF SERVICE 
 

I HEREBY CERTIFY that on this 27th day of July 2021, I caused to be served a 
true and correct copy of the foregoing by iCourt e-filing to:  

 
 

 
Albert P. Barker  
Sarah W. Higer  
apb@idahowaters.com  
swh@idahowaters.com 

 
Andrew Waldera 
andy@sawtoothlaw.com  
 
Candice McHugh 
cmchugh@mchughbromley.com 
 
Christopher Bromley 
cbromley@mchughbromley.com 
 
Sarah Klahn 
sklahn@somachlaw.com   
 
Christopher Meyer 
chrismeyer@givenspursley.com  
 
Charles Honsinger 
honsingerlaw@gmail.com   
 
Robert Harris  
efiling@holdenlegal.com   
 
 
  ____________________________ 
    Sarah Tschohl, Legal Assistant 
    Idaho Department of Water Resources 
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