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 1                       APPEARANCES:
   
 2  GARY SPACKMAN, IDWR DIRECTOR
   
 3 
   
 4  For Galena Ground Water District:
   
 5       LAWSON LASKI CLARK, PLLC
   
 6       BY MS. HEATHER E. O'LEARY
   
 7       Post Office Box 3310
   
 8       Ketchum, Idaho 83340-3310
   
 9       heo@lawsonlaski.com
   
10  For City of Ketchum:
   
11       WHITE, PETERSON, GIGRAY & NICHOLS, P.A.
   
12       BY MR. BRIAN T. O'BANNON
   
13       5700 East Franklin Road, Suite 200
   
14       Nampa, Idaho 83687-7901
   
15       bobannon@whitepeterson.com
   
16  For Dean R. Rogers, III, and Dean R. Rogers, Inc.:
   
17       STEPHAN, KVANVIG, STONE & TRAINOR
   
18       BY MR. JEREMY C. VAUGHN
   
19       Post Office Box 83
   
20       Twin Falls, Idaho83303-0083
   
21  For Big Wood and Little Wood Water Users Association:
   
22       RIGBY, ANDRUS & RIGBY, CHARTERED
   
23       BY MR. JERRY RIGBY
   
24       25 North Second East
   
25       Rexburg, Idaho 83340

Page 3

 1       jrigby@rex-law.com
   
 2  For City of Idaho Falls:
   
 3       HOLDEN, KIDWELL, HAHN & CRAPO, P.L.L.C.
   
 4       BY MR. ROBERT L. HARRIS
   
 5       Post Office Box 50130
   
 6       Idaho Falls, Idaho 83405
   
 7       rharris@holdenlegal.com
   
 8  For Big Wood Farm; Barbara Farms LLC; Rod and Kaysi
   
 9  Hubsmith; Sabala Farms, Inc.; John & Carrie Arkoosh;
   
10  Joe & Melissa Matheney; Nick & Jennifer Westendorf;
   
11  Charles E. Newel; Bill & Karen Arkoosh; Carl & Diane
   
12  Legg; and City of Gooding:
   
13       JAMES LAW OFFICE, PLLC
   
14       BY MR. BRENDAN L. ASH
   
15       125 5th Avenue West
   
16       Gooding, Idaho 83330
   
17       brendan@jamesmvlaw.com
   
18  For Lincoln County:
   
19       LINCOLN COUNTY PROSECUTING ATTORNEY
   
20       BY MR. RICHARD T. ROATS
   
21       Post Office Box 860
   
22       Shoshone, Idaho 83352
   
23       rtr@roatslaw.com
   
24  For Sun Valley Water and Sewer District, Eccles Window
   
25  Rock Ranch LLC, and Picabo Livestock Inc.:
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 1       ROBERTSON & SLETTE PLLC
   
 2       BY MR. J. EVAN ROBERTSON
   
 3       Post Office Box 1906
   
 4       Twin Falls, Idaho 83303
   
 5       erobertson@rsidaholaw.com
   
 6  For Idaho Department of Fish and Game:
   
 7       OFFICE OF ATTORNEY GENERAL
   
 8       BY MS. ANN Y. VONDE
   
 9       Post Office Box 83720
   
10       Boise, Idaho 83720-0010
   
11       ann.vonde@ag.idaho.gov
   
12  For Griffin Ranch Homeowners Association, Griffin Ranch
   
13  PUD Subdivision Homeowners Association, Robert P.
   
14  Dreyer, and River Rock Ranch LP:
   
15       SPECK & AANESTAD
   
16       BY MR. JAMES P. SPECK
   
17       Post Office Box 987
   
18       Ketchum, Idaho 83340
   
19       jim@speckandaanestad.com
   
20  For Idaho Power Company:
   
21       BARKER, ROSHOLT & SIMPSON LLP
   
22       BY MR. JOHN K. SIMPSON
   
23       1010 West Jefferson, Suite 102
   
24       Post Office Box 2139
   
25       Boise, Idaho 83701-2139
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 1       jks@idahowaters.com
   
 2  For Big Wood Canal Company:
   
 3       FLETCHER LAW OFFICE
   
 4       BY MR. W. KENT FLETCHER
   
 5       Post Office Box 248
   
 6       Burley, Idaho 83318
   
 7       wkf@pmt.org
   
 8  For South Valley Ground Water District:
   
 9       BARKER, ROSHOLT & SIMPSON LLP
   
10       BY MR. ALBERT P. BARKER
   
11          MR. TRAVIS L. THOMPSON
   
12          MR. PAUL ARRINGTON
   
13       1010 West Jefferson, Suite 102
   
14       Post Office Box 2139
   
15       Boise, Idaho 83701-2139
   
16       apb@idahowaters.com
   
17       mas@idahowaters.com
   
18       tlt@idahowaters.com
   
19  For City of Bellevue and Coalition of Cities:
   
20       McHUGH BROMLEY, PLLC
   
21       BY MS. CANDICE M. McHUGH
   
22       380 South Fourth Street, Suite 103
   
23       Boise, Idaho 83702
   
24       cmchugh@mchughbromley.com
   
25  For Sun Valley Company:
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 1       McHUGH BROMLEY, PLLC
   
 2       BY MR. CHRIS M. BROMLEY
   
 3       380 South Fourth Street, Suite 103
   
 4       Boise, Idaho 83702
   
 5       cbromley@mchughbromley.com
   
 6  For Eagle Creek Irrigation Company:
   
 7       PARSONS BEHLE & LATIMER
   
 8       BY MR. NORMAN M. SEMANKO
   
 9       800 West Main Street, Suite 1300
   
10       Boise, Idaho 83702
   
11       nsemanko@parsonsbehle.com
   
12  For City of Pocatello:
   
13       SOMACH SIMMONS & DUNN
   
14       BY MS. SARAH A. KLAHN
   
15       2033 11th Street, Suite 5
   
16       Boulder, Colorado 80302
   
17       sklahn@somachlaw.com
   
18  For Idaho Ground Water Appropriators:
   
19       RACINE OLSON, PLLP
   
20       BY MR. THOMAS J. BUDGE
   
21       201 East Center Street
   
22       Pocatello, Idaho 83204
   
23       tj@racineolson.com
   
24  For City of Hailey:
   
25       GIVENS PURSLEY LLP
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 1       BY MR. MICHAEL P. LAWRENCE
   
 2       601 West Bannock Street
   
 3       Boise, Idaho 83702
   
 4       mpl@givenspursley.com
   
 5  For Idaho Department of Water Resources:
   
 6      OFFICE OF ATTORNEY GENERAL
   
 7      IDAHO DEPARTMENT OF WATER RESOURCES
   
 8      BY MR. GARRICK BAXTER
   
 9         MS. MEGHAN CARTER
   
10      322 East Front Street
   
11      Boise, Idaho 83720
   
12      garrick.baxter@idwr.idaho.gov
   
13      meghan.carter@idwr.idaho.gov
   
14  Also Present Remotely:
   
15       Rusty Kramer
   
16       Lawrence Schoen
   
17       Pat McMahon
   
18       Fred Brossy
   
19       Alton Heiser [phonetic]
   
20       Mark Sabala
   
21       Rodney Hubsmith
   
22       Bill Arkoosh
   
23       John Arkoosh
   
24       Joe Matheney
   
25       Nick Westendorf
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 1       Carl Legg
   
 2       Lori Graves [phonetic]
   
 3       Christian Petrich
   
 4       Don Taber
   
 5       Rachel Cohen [phonetic]
   
 6       Neil Crashendy [phonetic]
   
 7       Erika Phillip [phonetic]
   
 8       Corey Allen [phonetic]
   
 9       Sharon Lee
   
10       Megan Jenkins
   
11       Carl Sinnilla [phonetic]
   
12       Johanna Bell [phonetic]
   
13       Deersa Flores [phonetic]
   
14       Jennifer Sukow
   
15 
   
16 
   
17 
   
18 
   
19 
   
20 
   
21 
   
22 
   
23 
   
24 
   
25 
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 1              (Begin transcription at 5:31 of audio
 2         file.)
 3         DIRECTOR SPACKMAN: Okay.  Welcome everybody.
 4  My name is a Gary Spackman, Director Idaho Department
 5  of Water Resources.
 6              We are meeting here today for a pre-hearing
 7  conference in the matter of Basin 37 administrative
 8  proceeding.  And we have a number of participants, both
 9  in person and on Zoom or on telephone.  So -- and we
10  are preparing for a hearing, I'll remind everybody,
11  that's scheduled for June 7th through 11th, in two
12  weeks.
13              So because of the nature of the way this
14  particular matter was initiated, I will depart from the
15  regular approach that I normally take at a pre-hearing
16  conference.  I'll be more assertive today.  And I want
17  to talk just briefly here about how people can
18  participate.
19              So again, there's some people here and also
20  many more on Zoom.  If you want to comment, will you
21  raise your hand, please.  We have somebody remotely
22  running the Zoom program.  And I think everybody should
23  be muted.  If you're just on the phone, we'll try to
24  figure out a way to have you chime in.
25         MR. BAXTER: Director.

Min-U-Script® M & M Court Reporting Service
(208)345-9611(ph)  (800)234-9611  (208)-345-8800(fax)

(2) Pages 6 - 9



In the Matter of Basin 37 
Administrative Proceeding

Audio Transcription Recorded Prehearing Conference
May 24, 2021

Page 10

 1         DIRECTOR SPACKMAN: And -- yes.
 2         MR. BAXTER: This is Garrick Baxter.  Those on
 3  the phone are muted.  If they want to take themselves
 4  off of mute, all they have to do is hit star 6.  And it
 5  will unmute them, and they can make us aware that
 6  they'd like to talk.
 7              Thank you.
 8         DIRECTOR SPACKMAN: Thank you, Garrick.
 9              So now you know who the grand wizard is
10  behind the curtain.  And Garrick Baxter will be running
11  the Zoom program in the background.
12              Okay.  What I want to do first is to call
13  roll.  And I want to do this in a different way.  So I
14  have spent some time trying to categorize the various
15  participants and those who have filed notices.  And
16  I've separated those who have filed a notice of
17  appearance into four different groups.
18              So let me tell you what they are, and then
19  I'll read -- and these groups and the names under them
20  will -- can shift, because I don't know where some
21  people are located or what the nature of their concern
22  is with this matter.
23              So the first group is a group that I would
24  characterize as surface water users holding senior
25  surface water rights either on Silver Creek or the
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 1  Little Wood River.
 2              And the second group is a grouping that, at
 3  least as best that I could determine, are holders of
 4  groundwater rights that bear junior priorities and may
 5  be the subject of this particular matter and possible
 6  curtailment.
 7              Then the third group is a group of entities
 8  or individuals located within the Wood River Basin but
 9  outside of the area identified for curtailment.
10              And then the fourth group is what I would
11  characterize as everybody else.  And those who are in
12  the "everybody else" category can clarify for me what
13  their -- their interest is.
14              And I think we need to talk about each one
15  of these groups and what the expectations of these
16  groups or participants are.
17              So let me go back now to the first group,
18  and I'll call roll.  After I finish them, then I want
19  anybody who is participating to identify themselves if
20  they choose to.  So again, the first group would be
21  those holding or representing holders of surface water
22  rights authorizing diversion from Silver Creek or the
23  Little Wood River.
24              And I have Barbara Farms, LLC.
25         MR. BROSSEY: Here.
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 1         DIRECTOR SPACKMAN: And that's Fred Brossy.  I
 2  see you here, Fred.
 3              Now, I want to say right out of the -- at
 4  the beginning as I go through, if -- if the water
 5  right -- if the water rights that a person is claiming
 6  are being injured in some way, if the water rights are
 7  held by a corporation, a partnership, or some other
 8  entity, then I expect that that entity be represented
 9  by counsel, not by an individual in this proceeding.
10              So I have a number of individuals, and I
11  want to know if the water rights are held by a
12  corporation, partnership, or other legal entity, trust,
13  any of those, then I expect that that entity be
14  represented by counsel, not by an individual.
15              Okay.  So again, I come back to it.
16  Barbara Farms, LLC.  Fred I see you're here.
17              Big Wood and Little Wood Water Users
18  Association.  I'm looking at the Hollywood Squares.  I
19  have Jerry Rigby and Joe James.
20              Are you --
21         MS. CARTER: Jerry Rigby is on.
22         DIRECTOR SPACKMAN: -- participating?  Jerry, I
23  see you.
24         MR. RIGBY: Yes, Mr. Director, I am here.
25         DIRECTOR SPACKMAN: Okay.  Thank you.
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 1              Big Wood Canal Company represented by Kent
 2  Fletcher.
 3         MR. FLETCHER: I'm here.  Thank you.
 4         DIRECTOR SPACKMAN: Thank you, Kent.
 5              Big Wood Farms, LLC?  I have an Alton --
 6  and I'm sorry Alton Heiser [phonetic].
 7         MR. HEISER: It's pronounced Heiser.
 8         DIRECTOR SPACKMAN: Heiser.  I'm sorry.  I knew
 9  I'd blow that.  Is Alton on?
10         MR. HEISER: Yes.  I'm present, sir.
11         DIRECTOR SPACKMAN: Okay.  Larry Schoen?  Is
12  Larry on?
13              Okay.  Sabala or Sabala.
14         UNIDENTIFIED SPEAKER: Sabala.
15         DIRECTOR SPACKMAN: Sabala Farms.  Mark Sabala.
16         MR. SABALA: Yes, sir.
17         DIRECTOR SPACKMAN: Thank you, Mark.
18              Kaysi and Rodney Hubsmith?
19         MR. HUBSMITH: Yes, I'm here, Mr. Director.
20         DIRECTOR SPACKMAN: Thank you, Rodney.
21              David Hults?
22              Charles Newel?
23              Bill Arkoosh?
24         MR. BILL ARKOOSH: I'm here, Mr. Director.
25         DIRECTOR SPACKMAN: Oh, are you Charles?
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 1         MR. BILL ARKOOSH: Bill.
 2         DIRECTOR SPACKMAN: Oh, Bill.  Thank you, Bill.
 3         MR. BILL ARKOOSH: Yeah.
 4         DIRECTOR SPACKMAN: Thank you.
 5              I'm not looking at the gallery or the
 6  gallery's too far away, one or the other.
 7              John Arkoosh?
 8         MR. JOHN ARKOOSH: Here, Mr. Director.
 9         DIRECTOR SPACKMAN: Thanks, John.  Joe
10  Matheney -- Matheney?
11         UNIDENTIFIED SPEAKER: Matheney.
12         DIRECTOR SPACKMAN: Matheney.  I got it right
13  the first time.
14              Nick Westendorf?  I see Nick on the board.
15         MR. WESTENDORF: Yes, I'm here.  Thank you.
16         DIRECTOR SPACKMAN: Nick, are you -- thanks,
17  Nick.
18              Okay.  That's the -- that's the list in the
19  first category.
20         MR. THOMPSON: Director, can you clarify who
21  wasn't here on that list?
22         DIRECTOR SPACKMAN: Yes.  David Hults, Charles
23  Newel, and Joe Matheney.  Joe Matheney.
24         MS. CARTER: Also Lawrence Schoen.
25         DIRECTOR SPACKMAN: Oh, and Lawrence Schoen.
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 1  Sorry.  Those four are not participating today.
 2         MR. RIGBY: Director, this is Jerry.
 3         DIRECTOR SPACKMAN: Yes.  Yes.
 4         MR. RIGBY: As other counsel have known, I'm
 5  attempting to put together those who I will be
 6  representing.  And as per your initial, I guess,
 7  decision, which has always been the case, that an
 8  entity must be represented by counsel, I, in fact, will
 9  be filing, once we get this confirmed -- and that
10  should be even later today -- all of the entities and
11  persons I will be representing, which would be in this
12  particular group that you've identified.
13         DIRECTOR SPACKMAN: Thank you, Jerry.
14              Okay.  The second category would be --
15         MR. FLETCHER: Excuse me, Director.
16         DIRECTOR SPACKMAN: Yes.
17         MR. FLETCHER: This is Kent.  Did you -- did you
18  want the names of other people that were listening in?
19  In other words, there are other participants from Big
20  Wood that are on the phone.  Are you interested in
21  those names as well or --
22         DIRECTOR SPACKMAN: Well, let's -- let's see.
23  I'm just working from the list of those -- those people
24  or entities that filed notices of appearance.  And so
25  we'll get to those who may be listening in.
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 1         MR. FLETCHER: Okay.  Thank you.
 2         DIRECTOR SPACKMAN: So let me -- yeah.
 3              Okay.  So the second category or grouping.
 4  And these would be holders of groundwater rights.  And
 5  I would -- I would state that they're groundwater
 6  rights authorizing diversion of groundwater within the
 7  Bellevue Triangle and within the area that was
 8  identified in -- in the original notice of
 9  administrative proceeding.
10              So I have Dean R. Rogers, III, or Dean R.
11  Rogers, Inc.  And represented by Laird Stone.
12              Laird, are you there.
13         MR. VAUGHN: I'm Jeremy Vaughn, his associate,
14  Mr. Director.  I'm here.
15         DIRECTOR SPACKMAN: Thank you.  Thank you,
16  Laird.
17              Now, the next one I grouped here, but I
18  wasn't sure whether it should be or not.  Idaho
19  Department of Fish and Game.  I don't know where Fish
20  and Game may be aligned, but Fish and Game has at
21  least, I know, water rights in the area.
22              Ann Vonde, do you happen to be on?
23         MS. VONDE: Yes, Director.  This is Ann Vonde
24  for Fish and Game.  And Fish and Game does hold
25  groundwater rights in this area.
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 1         DIRECTOR SPACKMAN: Okay.  And so you would be
 2  aligned as a groundwater right holder, then?
 3         MS. VONDE: Correct.
 4         DIRECTOR SPACKMAN: Thank you.
 5              Galana Ground Water District, Heather
 6  O'Leary?  Heather?
 7         MS. O'LEARY: Yes, Director, I'm on the call.
 8         DIRECTOR SPACKMAN: Thank you.
 9              South Valley Ground Water District?  Al and
10  Travis, you are here.
11         MR. BARKER: We are.
12         DIRECTOR SPACKMAN: Sound off.
13         MR. BARKER: Here.
14         MR. THOMPSON: Present.
15         DIRECTOR SPACKMAN: Thank you.
16              Swiftsure Ranch?  And I have listed as a
17  representative Paul Bennett.  Is Mr. Bennett on the
18  phone?
19              Okay.  I identified Swiftsure Ranch as
20  within the mapped area that was identified as possibly
21  subject to this administrative proceeding.
22              And then I have multiple parties
23  represented by Jim Speck.  And I hope Jim is on the
24  phone -- or on the Zoom call.
25              Jim, are you out there?
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 1         MR. SPECK: Yes, I am, Director.
 2         DIRECTOR SPACKMAN: And I have you identified in
 3  this group, I'm assuming that you have some clients,
 4  probably not all, that are located within the Bellevue
 5  Triangle.
 6         MR. SPECK: That's quite correct.  And I -- if I
 7  may ask a question at this point?
 8         DIRECTOR SPACKMAN: Sure.
 9         MR. SPECK: If a client of mine holds rights
10  that are outside this area of curtailment or the
11  somewhat smaller area identified by Jennifer Sukow, can
12  we assume that we will not be curtailed in 2021, and
13  thus would have no reason to participate in these
14  proceedings?  Is that correct?
15         DIRECTOR SPACKMAN: Well, the administrative
16  proceeding is limited to the area that was identified.
17  So I think your first conclusion is that the Director
18  does not intend to possibly curtail those holding water
19  rights outside of the mapped area identified by
20  Jennifer Sukow in the Bellevue Triangle in 2021.
21         MR. SPECK: Okay.  If I may, Jennifer's area is
22  south of the Glendale Road -- or the Glendale Bridge,
23  which I have clients that lie between there and your
24  northern line.
25              So which -- where is that line going to be?
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 1         DIRECTOR SPACKMAN: Well, Jim, I don't want to
 2  get into the detail of that right now.  We don't have
 3  the map up.  There was a -- a detailed map, I think
 4  that was attached, that showed the location up there.
 5  And it was drawn intentionally at a specific location.
 6  And that was based on Jennifer's modeling and her
 7  analysis.  So you can look at that map.
 8              Now, the other part of your question, Jim,
 9  was whether -- whether you had an interest or should be
10  participating or had no reason to participate.  And I
11  will pass on that question.  I think that's something
12  we need to talk about.
13         MR. SPECK: I understand that.  Thank you.
14         DIRECTOR SPACKMAN: Yeah.  All right.  Now I've
15  gone through the second grouping, as best I could
16  establish, looking at the notices of appearance and,
17  honestly, doing some searches on the Internet and
18  looking at maps.
19              Now, the third version is --
20         MS. McHUGH: Excuse me, Director.  Sorry -- this
21  is Candice -- to interrupt.
22         DIRECTOR SPACKMAN: Yes.
23         MS. McHUGH: Are you going to articulate who
24  Jim's people were that you identified within the
25  different locations, or were you just going to -- or
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 1  should we just refer to his notice?  Because it sounded
 2  like he had two groups.  And I didn't know if you were
 3  going to identify which ones you thought were in which
 4  group.
 5         DIRECTOR SPACKMAN: I thought I was trying to
 6  identify which are -- which entities are within each of
 7  these groupings.  I've gone through the first two.  Now
 8  I'm going to the third.  So maybe your question is
 9  premature, or I don't understand it, Candice.  Let me
10  work through these others, and then let's see if we've
11  answered your question.
12              So the third group are entities or persons
13  who are located in the Wood River Basin but are outside
14  of the area that was identified by the map that was
15  prepared by Jennifer Sukow and was attached to the
16  notice of the administrative proceeding.
17              So I have Avalanche Ranch, and the
18  representative was a Spencer Brendel -- Brendel.
19  Anyone from Avalanche Ranch?
20              I have the City of Bellevue represented by
21  Candice McHugh.
22         MS. McHUGH: Yes, present.
23         DIRECTOR SPACKMAN: City of Hailey, represented
24  by Michael Lawrence.
25         MR. LAWRENCE: Yes, present.
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 1         DIRECTOR SPACKMAN: Thank you, Michael.
 2              City of Ketchum represented by Matthew
 3  Johnson.
 4         MR. O'BANNON: This is Brian O'Bannon for
 5  Ketchum.
 6         DIRECTOR SPACKMAN: Thank you, Brian.
 7              Eagle Creek Irrigation Company?  Norm?
 8         MR. SEMANKO: This is Norm Semanko.
 9         DIRECTOR SPACKMAN: Thanks.
10         MR. SEMANKO: Just for the record, we're
11  upstream surface water users.  We don't think we're
12  implicated, but your notice did say this proceeding
13  could affect all surface and groundwater users in the
14  basin, which I think got a lot of people's attention.
15              We are the beneficiaries of a separate
16  streams provision, and we don't believe we're
17  implicated.  But we'd be happy to be let go of this
18  proceeding.  I'm with Mr. Speck.  But we're here to
19  protect our rights and watch what's going on.
20              Thank you.
21         DIRECTOR SPACKMAN: Thank you.
22              Sun Valley Company, Chris Bromley?
23         MR. BROMLEY: Yes, Director.
24         DIRECTOR SPACKMAN: Thank you, Chris.
25              Sun Valley Water and Sewer District, Evan
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 1  Robertson?  Evan?
 2              Why am I surprised Evan's not here?
 3              Water District 37B Groundwater Association,
 4  Rusty Kramer?
 5         MR. KRAMER: Present.
 6         DIRECTOR SPACKMAN: Thank you, Rusty.  And
 7  again, I'll remind you, as well as the others, that
 8  any -- any association, corporation, partnership, or
 9  similar entity needs to be represented by counsel.
10  Thank you.
11              Okay.  Now I'll get to everybody else.  And
12  please sound off if you think I've misidentified your
13  interest, location, geography, any of the above.
14              Coalition of Cities, Candice?
15         MS. McHUGH: Yes, present.  Sorry.  Trying to
16  get my mute on.
17         DIRECTOR SPACKMAN: Thank you.  And I noticed
18  the Coalition of Cities, I think you have a coalition
19  of 13 different cities, some perhaps located within the
20  basin, many of them outside.  Some of those entities,
21  it seems to me, are represented by counsel
22  individually.  And so I have grouped the coalition as
23  being outside.
24         MS. McHUGH: I think that is generally fair at
25  this point.  I do think the City of Gooding filed a
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 1  separate notice.  I had left a message for their new
 2  attorney.  So we are focusing on that.  But I think
 3  it's fair to characterize us as outside of the basin at
 4  this point.
 5         DIRECTOR SPACKMAN: Okay.  City of Idaho Falls,
 6  Rob Harris?
 7         MR. HARRIS: I am present on -- I am present on
 8  the phone.  Thanks.
 9         DIRECTOR SPACKMAN: Thank you, Rob.
10              City of Gooding?  I have a Brendan Ash.
11         MR. ASH: I'm here, Director.
12         DIRECTOR SPACKMAN: Thank you, Brendan.
13              City of Pocatello, Sarah Klahn?
14         MS. KLAHN: Good morning, Mr. Director.
15         DIRECTOR SPACKMAN: Good morning, Sarah.
16              Idaho Ground Water Appropriators, Randy
17  Budge?
18         MR. BUDGE: Good morning.  This is TJ Budge.
19         DIRECTOR SPACKMAN: Good morning, TJ.
20              Idaho Power Company, John Simpson?
21         MR. SIMPSON: Good morning, Director.  Appearing
22  for Idaho Power Company.  And the company does have a
23  number of water rights within Basin 37.  Perhaps --
24  we're checking, and there may be even one or two within
25  the circle that you've drawn that have irrigation use
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 1  in and around substations or other commercial
 2  facilities.
 3         DIRECTOR SPACKMAN: So you would assert that
 4  Idaho Power has a direct interest within the mapped
 5  area identified in the notice?
 6         MR. SIMPSON: Mr. Director, we are checking on
 7  that, but it does appear like we may have a right or
 8  some uses associated with some buildings that the
 9  company utilizes that may be subject to curtailment,
10  yes.
11         DIRECTOR SPACKMAN: Okay.
12         MR. SIMPSON: If not within -- definitely within
13  the basin, but we're checking as to the uses within the
14  circle that was drawn in your administrative notice.
15         DIRECTOR SPACKMAN: Thank you.
16              Lincoln County?
17         MR. ROATS: Richard Roats present, Director.
18         DIRECTOR SPACKMAN: Mr. Roats.  And again, I
19  have Lincoln County listed here.  I don't know what
20  rights Lincoln County may have, water rights.
21         MR. ROATS: Director, at this point I'm just
22  following the proceedings for my client, the Board of
23  County Commissioners.
24         DIRECTOR SPACKMAN: Okay.
25              Southern Comfort Homeowners' Association?
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 1  Don Juanell [phonetic]?  I couldn't locate this
 2  particular entity.
 3              And then I have two individuals, a Carl
 4  Legg and Mike Vowels.  Carl, are you participating?
 5         MR. LEGG: Yes, Director.  I'm here.
 6         DIRECTOR SPACKMAN: Okay.  And what is your
 7  interest?
 8         MR. LEGG: I have water rights both out of the
 9  canal and out of the Little Wood River there on
10  Highway 26.
11         DIRECTOR SPACKMAN: Okay.  I'll relocate you or
12  regroup you.
13              And Mike Vowels?  Mike, are you
14  participating?
15              Okay.  I think that's my complete list.
16              Now, are there others who may have filed a
17  notice of appearance that I've missed.
18         MR. SCHOEN: Mr. Director, this is Larry Schoen.
19  I -- I did not hear my name.  But I joined late.  I did
20  not receive notice of the change of meeting start time
21  from 9:30 to 9:00 a.m.  I had a notice on Thursday of a
22  meeting start time of 9:30.  Apparently something was
23  sent out Friday.  But I am present and I did send in my
24  notice to participate.
25         DIRECTOR SPACKMAN: Okay.  And what's your name
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 1  again?
 2         MR. SCHOEN: Lawrence Schoen, S-c-h-o-e-n.
 3         DIRECTOR SPACKMAN: Oh, sure.  Okay.  Thanks,
 4  Larry.  I didn't recognize your voice.
 5         MR. SCHOEN: Oh, thank you.  Sorry about that.
 6         DIRECTOR SPACKMAN: Okay.  I called you out.
 7              So all right.  Now let's talk about this --
 8  is there anybody else.
 9         MS. GRAVES: Hey, Gary.  This is Lori with SPF.
10  We -- we filed a notice on behalf of Blaine County
11  School District.
12         DIRECTOR SPACKMAN: Okay.  I also have another
13  list.  And I can go through this.  This is a list of
14  people who have filed, at least based on what I can
15  tell, a request to observe, but not necessarily to
16  participate.  So let me read through these.
17              Blaine County School District, Lori Graves?
18         MS. GRAVES: Yeah.  Good morning, Gary.  Yeah,
19  we're on.
20         DIRECTOR SPACKMAN: But the School District is
21  not planning to participate, then?
22         MS. GRAVES: I think they're outside the mapped
23  areas on their water rights, but they are definitely
24  interested in the proceedings.
25         DIRECTOR SPACKMAN: Well, again, I need to know
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 1  whether the School District intends to participate as a
 2  party.  I don't have them listed that way.
 3         MS. GRAVES: Yeah, why don't you just --
 4         DIRECTOR SPACKMAN: Let me --
 5         MS. GRAVES: Go ahead and include them as a
 6  participant.  Christian Petrich is also on, and he will
 7  be the official representative for the School District.
 8         DIRECTOR SPACKMAN: Well, but he can't represent
 9  the School District because he's not an attorney.  So
10  the original premise, and the standard that we began
11  with, was any entity -- and the School District would
12  be one of those entities -- needs to be represented by
13  counsel.  I won't depart from that in this proceeding.
14         MR. PETRICH: Mr. Director, this is Christian
15  Petrich.  The School District is still deciding whether
16  to participate.  And I expect they'll make a decision
17  here very shortly, in which case they understand that
18  they will have an attorney that would represent them.
19         DIRECTOR SPACKMAN: Well, I'm not sure that I
20  can leave this matter hanging.  We're operating under a
21  very short time frame.  I -- right now I'm inclined to
22  say the School District is not timely in their -- in
23  their notice.  But I will look at it, and we'll get
24  back to you.
25              Okay.  I need to get through this list.  I
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 1  have Boise State Public Radio, Rachel Cohen.  If any of
 2  these people are on, sound off.
 3         MS. COHEN: I'm on the call.
 4         DIRECTOR SPACKMAN: Idaho Water Users -- okay.
 5         MS. COHEN: Thank you.
 6         DIRECTOR SPACKMAN: Paul Arrington?
 7         MR. ARRINGTON: I'm here, Mr. Director.  Thank
 8  you.
 9         DIRECTOR SPACKMAN: Simplot, Vic Conrad
10  [phonetic]?
11              Nature Conservancy, I have a Neil Crashendy
12  [phonetic], Crashendy or --
13         MR. CRASHENDY: Here.
14         DIRECTOR SPACKMAN: Thank you, Neil.
15              And an Erika Phillip?
16         MS. PHILLIP: Yes, I'm here.  Thank you.
17         DIRECTOR SPACKMAN: And then I have a bunch of
18  individual names.
19              Chris Howe [phonetic] or Hoff [phonetic]?
20              Corey Allen [phonetic].
21              Sharron Lee?
22         MR. ALLEN: Director, Corey Allen.  I'm
23  [unintelligible].
24         MS. LEE: Yes.
25         DIRECTOR SPACKMAN: Oh, that's right.
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 1         MR. ALLEN: [Unintelligible.]
 2         DIRECTOR SPACKMAN: That's right.  Thank you.
 3         MS. LEE: Director, it's Sharron Lee.  I am
 4  here.
 5         DIRECTOR SPACKMAN: Thank you.
 6              Pat McMahon?
 7         MR. McMAHON: Yes, Director.  I'm here.
 8         DIRECTOR SPACKMAN: Christy Mullinow [phonetic].
 9         UNIDENTIFIED SPEAKER: She was not going to be
10  able to get on today.
11         DIRECTOR SPACKMAN: Karl Pendleton [phonetic]?
12              This almost appears to be a restatement of
13  the Advisory Committee.  And I don't think I'll go
14  through the rest of the names here.
15              Okay.
16         UNIDENTIFIED SPEAKER: Mr. Director.
17         DIRECTOR SPACKMAN: Yes.
18         UNIDENTIFIED SPEAKER: We do have one guy that
19  sent in his notice to participate that I don't think we
20  received it.  He sent it -- it was one of the first
21  ones in our group to send it.  He was Don Taber.  And
22  I'm not sure what happened to it, but 7 Mile Ranch, Jim
23  Ritter, and Taylor Farms [unintelligible].
24         MR. BAXTER: Director, can you have whoever's
25  speaking get closer to a microphone, please.
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 1         MS. McHUGH: Candice McHugh, we can't hear.
 2         DIRECTOR SPACKMAN: Yeah, you need to -- you
 3  need to speak up or come closer.
 4         UNIDENTIFIED SPEAKER: Don Taber, sent in notice
 5  to participate, but I...
 6         DIRECTOR SPACKMAN: Don Taber?
 7         UNIDENTIFIED SPEAKER: Yes.
 8         DIRECTOR SPACKMAN: How do you spell it?
 9         UNIDENTIFIED SPEAKER: T-a-b-e-r.
10         DIRECTOR SPACKMAN: Okay.
11         UNIDENTIFIED SPEAKER: And he farms -- I believe
12  he sent in notice for 7 Mile Ranch, Jim Ritter, and his
13  own farms, Taber Farms.
14         DIRECTOR SPACKMAN: So is Jim Ritter a different
15  entity than Don Taber?
16         UNIDENTIFIED SPEAKER: Yeah.  He -- he leases
17  ground from those places, I believe.  So he just wanted
18  to mention that, because I know he wanted to be
19  included, but I don't think he --
20         MR. BAXTER: Again, Director, if whoever is
21  speaking could get --
22         DIRECTOR SPACKMAN: Yeah, you have got to speak
23  up.
24         UNIDENTIFIED SPEAKER: Okay.
25         DIRECTOR SPACKMAN: Louder.
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 1         UNIDENTIFIED SPEAKER: Why don't you sit right
 2  there in front of that microphone.
 3         UNIDENTIFIED SPEAKER: Okay.  Sorry.
 4              Don Taber sent in notice to participate.
 5  And he farms 7 Mile Ranch and Jim Ritter's farm and
 6  Taber Farms.  And I don't think you received his notice
 7  yet, but I know that he sent it early.
 8         DIRECTOR SPACKMAN: Okay.
 9         UNIDENTIFIED SPEAKER: We wanted to make sure
10  that he was at least mentioned today.  I don't know
11  what the status will be.
12         DIRECTOR SPACKMAN: All right.  Thank you.
13         UNIDENTIFIED SPEAKER: [Unintelligible.]
14         UNIDENTIFIED SPEAKER: [Unintelligible.]
15         DIRECTOR SPACKMAN: Somebody spoke?
16         MR. TABER: Yes.  Don Taber.
17         DIRECTOR SPACKMAN: Okay.
18         MR. TABER: And I did send my stuff in.  I
19  mailed it in on the 17th or so.
20         DIRECTOR SPACKMAN: Okay.  We'll look for it,
21  Don, and include you.
22         MR. TABER: Okay.  Thank you.
23         DIRECTOR SPACKMAN: All right.  Others?  Others
24  that wish to identify themselves?
25         MR. SINNILLA: Carl Sinnilla [phonetic].  I'm
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 1  here and would intend to participate.
 2         DIRECTOR SPACKMAN: All right.  Thanks, Charles.
 3  We got your name.
 4         MR. HULTS: Director?
 5         DIRECTOR SPACKMAN: Yes.
 6         MR. HULTS: David Hults is on the line too.
 7         DIRECTOR SPACKMAN: Okay.  We have your name as
 8  well.
 9         MR. HULTS: Yes.  Thank you.
10         MR. ROBERTSON: Evan Robertson is here.
11         DIRECTOR SPACKMAN: Who?
12         MR. ROBERTSON: Evan Robertson for Sun Valley
13  Water and Sewer District.
14         DIRECTOR SPACKMAN: Evan, welcome.
15         MR. ROBERTSON: Thank you, sir.
16         DIRECTOR SPACKMAN: Wouldn't be the same --
17  wouldn't be the same without you.
18         MR. ROBERTSON: Thanks.
19         MS. BELL: This is Johanna Bell [phonetic] with
20  the Association of Idaho Cities, just as an observer,
21  not as a participant.
22         DIRECTOR SPACKMAN: Okay.
23         MS. FLORES: Hello.
24         DIRECTOR SPACKMAN: Others?
25         MS. FLORES: This is Deersa Flores [phonetic],
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 1  representing [unintelligible] LLC.
 2         DIRECTOR SPACKMAN: Okay.  We don't -- we don't
 3  have, I don't think, a notice of appearance from ABC.
 4              Is it ABC?
 5         MS. BELL: 86.
 6         MS. CARTER: We do have that one.  I don't know.
 7  I think it got named something else, but we did get
 8  that one, I think.
 9         DIRECTOR SPACKMAN: Okay.  I don't -- I'm told
10  we have it.  I --
11         UNIDENTIFIED SPEAKER: No, I guess we don't.
12         MS. FLORES: We received a letter.
13         DIRECTOR SPACKMAN: I don't think we received a
14  notice from you.
15         MS. FLORES: Oh, okay.
16         DIRECTOR SPACKMAN: Okay.  Others?  Okay.  Well,
17  that was arduous.  Let's see if we can find a more
18  efficient path forward here.
19              Okay.  Again, I want to reiterate for
20  everybody that's joined us that all entities, including
21  corporations, limited liability corporations, limited
22  partnerships, trusts, any kind of partnership, any kind
23  of entity other than an individual needs to be
24  represented by counsel in this matter.
25              All right.  Those who are participants and
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 1  e-mailed their Notice of Intent to Participate, we need
 2  from you a hard copy.  So if you just e-mailed it, you
 3  need to send a hard copy with a docket number.  And I
 4  can read that to you.  But you need to include it, your
 5  name, your address, phone number, and e-mail address if
 6  you want electronic service.
 7              So if there's a question, I'll read the
 8  docket number here.  So it is -- and the letters are in
 9  caps, AA-WRA-2021-001.
10              All right.  Let's talk about the motions
11  and other filings.  So there were a number of motions
12  that were pending.
13         MR. THOMPSON: Director.
14         DIRECTOR SPACKMAN: Yes.
15         MR. THOMPSON: Before we get to that, can we
16  talk about service a little bit and filings?
17         DIRECTOR SPACKMAN: Sure.
18         MR. THOMPSON: Because there are people that
19  just have mailing addresses.  I don't know if they have
20  e-mail.  The mail takes like four or five days from
21  Magic Valley, so I don't know if people are mailing
22  things or intend to.  We won't get it until like --
23         MS. McHUGH: Travis, can you speak closer to the
24  microphone.  Sorry to be a pain.
25         DIRECTOR SPACKMAN: Yeah, I think you have got
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 1  to speak up as well, Travis.
 2         MR. THOMPSON: Is this better?  Can you hear me?
 3         MS. CARTER: She's nodding her head.
 4         MS. McHUGH: Yes.
 5         MR. THOMPSON: I just want to talk about service
 6  for people that don't have electronic mail, or if they
 7  file things, how we address that, because the mail
 8  takes sufficient -- a long time from various areas.
 9         DIRECTOR SPACKMAN: Well, let's at least talk
10  about the parties and the acceptance of e-mail service.
11  Because of the short time periods, I'm assuming that
12  everybody would want to serve by e-mail.
13              Now, is there anybody that doesn't have an
14  e-mail address?
15         MS. McHUGH: There's a lot of us that don't know
16  what people's e-mail addresses are.  On their notices
17  they were lacking e-mail addresses.  We've mailed ours
18  to the addresses, and a couple of the notices were
19  deficient on even addresses.  But I guess someone needs
20  to look at that, because obviously we can't serve
21  people if we don't have an e-mail address.  But not
22  everybody does.
23         DIRECTOR SPACKMAN: Okay.  So I want everybody
24  that filed a Notice of Intent to Participate or a
25  notice of participation, I want you to e-mail the
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 1  Department of Water Resources.
 2              And, Mehgan, what e-mail address?  Yours.
 3         MS. CARTER: Let's send them to the other Megan.
 4         DIRECTOR SPACKMAN: Okay.  Megan, give -- give
 5  them your e-mail address.  And I want those in by
 6  tomorrow.
 7         MS. JENKINS: Hello, everyone.  My e-mail
 8  address is going to be megan.jenkins.  Megan is spelled
 9  m-e-g-a-n, dot Jenkins, j-e-n-k-i-n-s@idwr.idaho, which
10  is all spelled out, dot gov.  So one last time,
11  megan.jenkins@idwr.idaho.gov.
12         DIRECTOR SPACKMAN: So I want you to e-mail your
13  e-mail addresses to Megan by tomorrow.  And we will
14  distribute those out to all of the entities that we've
15  identified.
16         MR. RIGBY: Mr. Director, this is Jerry.
17         DIRECTOR SPACKMAN: Go ahead.
18         MR. RIGBY: In -- what will help is that by the
19  end of today, I will probably be filing a
20  representation of the group one.  And I believe that
21  everyone that you have addressed will be represented by
22  counsel.  So therefore, for all of the others
23  participating -- although I still want those mailed so
24  that I have their e-mails, the other counsel in filings
25  can go through me, this office.
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 1         DIRECTOR SPACKMAN: Now, I also want to say in
 2  response to your question, Travis -- and maybe I'm
 3  beyond your question, but because of the short time
 4  frames, I will accept service for the Department by
 5  e-mail, but I want a hard copy coming to the office as
 6  well.  But just to expedite the service of documents, I
 7  will accept service by e-mail here.  That's a departure
 8  from what we normally follow in our rules.  But I think
 9  because of the expedited time frames, I need to accept
10  service.  And as long as it's going to Megan, that will
11  be sufficient.
12         MR. THOMPSON: Just a follow-up on that.  I
13  think there's a lot of stuff that I haven't received
14  that's gone out last week.  So just to make sure,
15  whatever service list you have you have me and my
16  assistant on it?
17         DIRECTOR SPACKMAN: Okay.
18         MS. CARTER: We made sure and updated the
19  service list on Saturday.  So if you received the
20  e-mail that said -- with the three orders in it, you
21  should have them.
22         DIRECTOR SPACKMAN: Travis, we'll reconcile
23  that.  And you're welcome to look at the documents that
24  we have after the hearing if there's something you're
25  missing.
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 1         MR. THOMPSON: I received one from Rebecca Wills
 2  [phonetic] Saturday.
 3         MS. CARTER: Yep.
 4         MR. THOMPSON: I just didn't know if there was
 5  other things --
 6         MS. CARTER: No.
 7         MR. THOMPSON: -- that went out.
 8         DIRECTOR SPACKMAN: Okay.  Other questions about
 9  service?
10              Chris, if I could --
11         MS. KLAHN: Mr. Director, this is Sarah Klahn.
12  Just to clarify, you'll accept e-mail service, and you
13  want something just put in the regular U.S. mail, not
14  certified; correct?
15         DIRECTOR SPACKMAN: Yes.
16         MS. KLAHN: Thank you.
17         DIRECTOR SPACKMAN: Yep.
18              Chris.
19         MR. BROMLEY: My only question, Director, was so
20  anything that we would be filing would be going to
21  Megan Jenkins?  Not to your e-mail address, but to
22  Megan, and then hard copy in the mail?
23         DIRECTOR SPACKMAN: Yes.
24         MR. BROMLEY: And then that completes service
25  for the [unintelligible]?
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 1         DIRECTOR SPACKMAN: Yes.
 2         MR. BROMLEY: Thank you.
 3         DIRECTOR SPACKMAN: And you can -- you can cc
 4  me.  I'm just not a reliable place to send it to.  I
 5  want it to be somebody that's reliable.
 6         MR. BROMLEY: Okay.  Thank you.
 7         DIRECTOR SPACKMAN: I've just imposed the mantle
 8  of reliability onto my new assistant, so she'll take
 9  that well.
10              All right.  Let's talk about motions and
11  other filings.  So there were numerous motions filed
12  with the Department.  I think they were all addressed
13  by three orders issued last week.  There was an order
14  authorizing discovery.  There was an order denying
15  motion to appoint an independent hearing officer, and
16  an order denying motions to dismiss for continuance or
17  postponement.  And in that particular order, at least
18  my understanding that all of the motions were addressed
19  by -- all the remaining motions were addressed by the
20  order denying motions to dismiss.
21              There also is a request for production, a
22  public records request.  And the Department will
23  provide for the parties all records related to these
24  requests.  Most of these documents have been compiled,
25  so -- and I think the deadline is tomorrow, right,
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 1  Meghan?
 2         MS. CARTER: Uh-huh.
 3         DIRECTOR SPACKMAN: And they'll be sent by
 4  e-mails to -- e-mail to the parties, or there will be
 5  access to an FTP site.  And they'll be posted on the
 6  web page.
 7              Is that correct, Meghan?
 8         MS. CARTER: Yes.
 9         MS. McHUGH: Mr. Director, this is Candice.
10  Just to clarify one of your statements.
11         DIRECTOR SPACKMAN: Yes.
12         MS. McHUGH: You stated there was three orders,
13  one was order denying motion to dismiss continuance and
14  postponement.  It was -- and it wasn't necessarily a
15  motion to dismiss the request for clarification,
16  because you did in fact clarify.  So just for the
17  parties' sake and for the record, that order did
18  provide clarification in a response to the City of
19  Bellevue's motion for clarification and more definite
20  statement.
21         DIRECTOR SPACKMAN: Okay.  All right.  And then
22  over the weekend we received a motion to designate the
23  order denying motion to dismiss as a final order.  And
24  I will deny that motion from the table today.  We'll
25  issue a final order.  But the denial will be without
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 1  prejudice.  And if the parties can strike an agreement,
 2  some kind of settlement that would allow a delay of the
 3  hearing itself, and I would reconsider, and am actually
 4  inclined to grant that motion if the parties can reach
 5  an agreement for the 2021 irrigation season.
 6              And I know at least in the motion to
 7  certify the order to dismiss as final that there was a
 8  reference to a previous certification, that there was
 9  an agreement between junior and senior water-right
10  holders.  So I will just say, I still hold out hope
11  that there can be some agreement.
12              All right.  Let's talk about standard --
13  standards for proof.  I think the parties need to know
14  what my expectations are.  And I don't know that I want
15  to go through 42-237a.g. in detail.  But the burdens at
16  least -- burdens of proof are the presumption under
17  Idaho law is that the senior is entitled to his decreed
18  water right but there certainly may be some
19  post-adjudication factors which are relevant to the
20  determination of how much water is actually needed.
21              And again, in Idaho a subsequent
22  appropriator attempting to justify his diversion has
23  the burden of providing that it will not injure prior
24  appropriations.
25              So at least from my perspective the senior
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 1  water-right holders need to show that they hold water
 2  rights and at least bring forward some evidence of
 3  injury.  I don't think that the mere pleading that they
 4  hold water rights and therefore they're entitled water
 5  suddenly -- entitled to water suddenly shifts to the
 6  juniors the total responsibility of establishing both
 7  that they're short or that they're injured and that --
 8  and then -- and then bearing the burden of establishing
 9  that there is some lesser amount of water which will
10  satisfy the beneficial use under the right.
11              So at least from my perspective, the senior
12  needs to come in and assert that they hold or that the
13  senior holds a water right and that the senior has been
14  injured at least to some degree.  Then I think the
15  burden shifts to -- fully to the junior.
16              And as the courts have said, the senior is
17  entitled to the decreed water, but there may be other
18  factors that will play into how much water is actually
19  necessary to satisfy the right.
20              Do the parties want to discuss this
21  particular burden issue?
22         MR. THOMPSON: I've got a question, Director.
23         DIRECTOR SPACKMAN: Travis.
24         MR. THOMPSON: When you mentioned the other
25  factors post adjudication, what are you considering?
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 1  Are you talking about the Rule 42 factors
 2  [unintelligible] injury?
 3         DIRECTOR SPACKMAN: Well, no, I'm not -- I'm not
 4  referring to Rule 42 at all, if you're talking about
 5  the Conjunctive Management Rules.  I'm going back to
 6  the court's standard that is cited here.  And I can
 7  give you a citation if you want.
 8         MR. THOMPSON: Right.  And that case was about
 9  Conjunctive Management Rules in the context of those
10  post-adjudication factors.  If you read it, I think it
11  will talk about Rule 42.
12         DIRECTOR SPACKMAN: Well, it says the senior is
13  entitled to his decreed water right.  But there
14  certainly may be some post-adjudication factors, and
15  so --
16         MR. THOMPSON: If you keep reading that
17  [unintelligible], that's what it talks about.
18         MR. BROMLEY: Sorry, Travis.
19              But, Mr. Director, what case are you
20  reading from?  Can you tell us?
21         DIRECTOR SPACKMAN: This is American Falls
22  Reservoir District No. 2 versus Idaho Department of
23  Water Resources.
24         MR. BROMLEY: Which I think Travis is right.  It
25  does repeal with the Conjunctive Management Rules.

Page 44

 1         DIRECTOR SPACKMAN: Well -- go ahead, Meghan.
 2         MS. CARTER: It doesn't deal with the
 3  Conjunctive Management Rules, but it does set up what
 4  the standard is going into the Conjunctive Management
 5  Rules by talking about what the standard was prior to
 6  using the Conjunctive Management Rules.  So that's --
 7  that's what we're drawing from.
 8         UNIDENTIFIED SPEAKER: [Unintelligible.]
 9         MS. KLAHN: Just to be clear, could we get the
10  actual journal.  Or yeah, what specific second cite is
11  that?  There were several AFRD versus IDWR cases, as I
12  recall.
13              Is this the 2013 decision?
14         MR. BROMLEY: 2007, Sarah.  143 Idaho
15  [unintelligible] --
16         MS. KLAHN: Oh, the early one?  Okay.  Thank
17  you.
18         MR. BROMLEY: The constitutionality of the
19  Conjunctive Management Rule case, Sarah.  This is
20  Chris.
21         MS. KLAHN: Thank you.
22         DIRECTOR SPACKMAN: All right.  I would say
23  generally, Travis, that the standard is that if there
24  is some lesser quantity of water that would satisfy the
25  beneficial use under the right, and there may be
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 1  several subfactors in that, then that proof of the
 2  lesser quantity.  And the burden of that proof is borne
 3  by the junior.
 4         MR. THOMPSON: Okay.
 5         MR. RIGBY: Mr. Director, this is Jerry.
 6         DIRECTOR SPACKMAN: Who spoke?
 7         MR. RIGBY: This is Jerry, Jerry Rigby.
 8         DIRECTOR SPACKMAN: Yes.
 9         MR. RIGBY: I'm just trying to also verify
10  exactly what you are looking for from the senior
11  surface users, in that I understand where you're going
12  for a lesser amount.  But the question would be if they
13  can evidence that they are not able to beneficially
14  apply the water and obtain the full crop that they
15  otherwise would, is that going to be sufficient?  In
16  other words, I'm trying to determine just how detailed
17  our -- the seniors would be required under your
18  standard to ensure that the -- that, in essence, full
19  curtailment is necessary.
20         DIRECTOR SPACKMAN: Well, Jerry, what I am
21  saying is that the seniors just can't come in and say
22  we have a water right and the model -- and the model
23  shows that there are depletions, therefore the juniors
24  should be curtailed.
25         MR. RIGBY: Fully understand.  My point --
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 1         DIRECTOR SPACKMAN: That's not --
 2         MR. RIGBY: Go ahead.
 3         DIRECTOR SPACKMAN: That's not sufficient.  So
 4  there has to be more proof of a connection between
 5  depletion and actual injury.
 6         MR. RIGBY: Fully understand.  My question is,
 7  to what extent of the injury?  You know, last crop of
 8  hay?  Stuff like -- evidence like that, is that what is
 9  necessary only, or do we have to get into the detail of
10  just exactly how much of an injury it would be, as
11  opposed to showing that there is injury?
12         DIRECTOR SPACKMAN: Jerry, I'll leave that to
13  counsel.
14         MR. RIGBY: Very good.  Thanks.
15         MR. SCHOEN: Mr. Director, this is Larry Schoen.
16  I have a question along these lines to try to answer
17  your question.
18         DIRECTOR SPACKMAN: Whose question?
19         MR. SCHOEN: Your question about -- you asked,
20  are there any questions or clarifications needed on the
21  issue of the burdens that you just outlined.
22         DIRECTOR SPACKMAN: Okay.
23         MR. SCHOEN: And so here's -- here's where I'm
24  stuck:  The junior groundwater pumpers have never been
25  curtailed, and yet senior surface water users are
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 1  curtailed nearly every year.  Typically for me, for
 2  example, with an 1886 water right, I'm curtailed in the
 3  range of late June to -- last week of June, first week
 4  of July.  My surrounding area groundwater pumpers are
 5  never curtailed.
 6              And so the question really is about showing
 7  injury.  How do I show injury on that situation?  There
 8  are enumerable reports dating back to roughly 1950
 9  demonstrating the clear link between groundwater and
10  the surface water in the Silver Creek system.  The
11  Silver Creek system is spring fed.  The source of the
12  springs is the very groundwater being pumped by the
13  groundwater users.  And this has been shown in study
14  after study after study.
15              If I've been curtailed every year, and the
16  juniors have never been curtailed, how do I demonstrate
17  the extent of my injury?  And is -- is your question --
18  is showing a burden really a two-part answer?  In other
19  words, (a), groundwater users should be curtailed, then
20  the question becomes -- and that's an "if" question,
21  because they haven't been in the past.
22              And then the second part is, to what extent
23  should they be curtailed so that the surface water
24  users may enjoy the use of their senior rights.  And we
25  don't really know the full extent of that use because
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 1  they've always been curtailed prematurely while the
 2  juniors have been allowed to keep pumping.
 3              So, you know, this is a conundrum that
 4  really can't be overcome because of the history here.
 5  But at the very least it would seem to me to say -- to
 6  be proper and truthful to say, juniors must be
 7  curtailed to some extent, at least they must be in line
 8  with other water rights on the spectrum of seniority.
 9         DIRECTOR SPACKMAN: Well, Larry, let me just
10  say -- and I don't want to get into the details of your
11  particular circumstances, but let me just say that I
12  disagree with your premise that initially the junior
13  groundwater users have to be shut off.
14              There has to be a nexus, a connection,
15  between groundwater diversion and depletions to the
16  stream that ultimately injure the senior water rights.
17  There has to be a connection.  And in my opinion, those
18  who are best able to establish that connection are the
19  seniors.
20              Now, I will say that the Department of
21  Water Resources has developed some information from its
22  records, and you have that through the staff memoranda.
23  You have that information.  Now, who that's helpful to,
24  I won't even venture to say at this point, because I
25  think that information is beneficial to both sides in
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 1  different ways.  And -- but, Larry, there has to be a
 2  connection.  And the entities that can best or the
 3  individuals who can best establish that connection are
 4  the seniors.
 5         MR. SCHOEN: Okay.
 6         DIRECTOR SPACKMAN: But let me reiterate the
 7  ultimate burden is upon the junior.
 8         MR. BARKER: Mr. Director.
 9         DIRECTOR SPACKMAN: Yes.
10         MR. BARKER: This is Al Barker.  I just have one
11  question about the injury analysis.
12              And that is, are we looking at -- are we
13  looking at material injury, or are we looking at
14  something other than material injury as the burden of
15  proving what, I guess is the question.
16         DIRECTOR SPACKMAN: Well, I don't know what the
17  difference is, Al.
18         MR. BARKER: Okay.
19         DIRECTOR SPACKMAN: We -- I guess I'd say I
20  don't know that I know the difference.
21         MR. BARKER: Okay.  I'm not sure I do either.
22  But we've been using one term, and there's another term
23  that's been used in similar circumstances, including in
24  the AFRD case that you just read from.  So I just need
25  to know what we're shooting at.
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 1         DIRECTOR SPACKMAN: Yeah.  All right.  Well, we
 2  talked about the burdens, and I'm sure that it's not
 3  clear to anybody.  But I don't think that I can
 4  describe in exact detail what proof each party needs to
 5  come in with to satisfy their respective burdens.
 6         MR. THOMPSON: I'll rephrase my question.  This
 7  is Travis Thompson again.
 8              I guess the post-adjudication factors, are
 9  we able to use what is identified in Rule 42, what's
10  identified in the court's decision in AFRD2 as those
11  type of factors and information that you're looking for
12  as far as what the junior would have to show?
13         DIRECTOR SPACKMAN: Well, so, Travis, in
14  response to your question, without adopting the rules
15  of procedure -- I'm sorry, the Conjunctive Management
16  Rules as the rules that will govern what the Director
17  is doing in this proceeding, I would say that those
18  factors are a guide, certainly a very important guide,
19  in the establishment and putting on the burden of
20  proof.
21         MR. THOMPSON: I just want to clarify.  You're
22  not looking at other factors that I'm not aware of?
23         DIRECTOR SPACKMAN: Okay.  Let's talk about
24  discovery.  So some of this is open-ended, perhaps.
25  Deadlines:  Let me just -- let me mention a couple.  I
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 1  would like to have the parties identify any expert
 2  witnesses by Wednesday of this week.  And identify any
 3  factual witnesses by Friday of this week.
 4              Now, maybe what I ought to do, let me --
 5  well, I guess I'll wait.  I want to at least at some
 6  point leave a marker here, because I've kind of left it
 7  behind.  I want to at least put out a marker about the
 8  level of participation in the various categories that
 9  we identified.  And maybe this is an appropriate place
10  to talk about it when we're talking about discovery,
11  because we're really talking about hearing preparation.
12              So in the first two categories, that would
13  be those who might be seeking relief because they're
14  asserting that their senior water rights are being
15  injured.  They will participate fully in the hearing.
16  Those groundwater users who hold rights within the area
17  identified by Jennifer Sukow in the Bellevue Triangle
18  will be full participants in the matter.
19              Now let's talk about those who are within
20  the Wood River Basin but are outside of the area that
21  was identified.  So at least in 2020, not subject to
22  curtailment in this immediate proceeding.  And -- and I
23  would consider those folks as full participants.
24              But my question will be, first of all, who
25  will be your witnesses and what do they intend to
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 1  testify about?  Because the focus of this hearing is
 2  really on Silver Creek, on Little Wood, depletions to
 3  those sources of water, and diversions of groundwater
 4  within the area in the Bellevue Triangle identified by
 5  Jennifer Sukow and the impact or depletions caused by
 6  those groundwater diversions.
 7              Groundwater diversions outside of that area
 8  are not -- at least with respect to this upcoming
 9  hearing, are not subject to a determination of whether
10  those diversions should be curtailed.
11              So I guess my long explanation is that
12  those folks that I identified in the third grouping,
13  you're certainly entitled to participate as parties.
14  But I want to know who your witnesses are.  I want to
15  know what they will testify about, and at least under
16  our rules of procedure, I have the ability to limit
17  testimony.
18              And so if it's duplicative or it's
19  testimony that I think is not relevant to the
20  particular issues of curtailment of groundwater users
21  within the Bellevue Triangle and the impacts on surface
22  water users, I will limit the testimony.  And I'll
23  be -- I'll be very assertive about it, because we need
24  to get through the testimony to be presented in five
25  days.
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 1         MS. McHUGH: Mr. Director, this is Candice
 2  McHugh, since you're addressing my category.
 3         DIRECTOR SPACKMAN: Yeah.
 4         MS. McHUGH: I hear what you're saying.  I would
 5  request that you put whatever you're asking in writing,
 6  so that we understand specifically what you're asking
 7  of us, number one.  Number two, the rationale that you
 8  just put forward on the record that it also go in
 9  writing so that we are not unclear as to what your
10  expectations are for what you think our level of
11  participation can be.
12              And I'm fully aware of the power of you to
13  limit anything that you found irrelevant in that.  But
14  I do request that it be in writing so that we could
15  respond.
16              If what you're asking is for me to respond
17  today about that, I'm not prepared to do so.  But --
18         DIRECTOR SPACKMAN: No.
19         MS. McHUGH: -- I think it's helpful if you
20  could put it in writing so that we know what you're
21  expecting from us, if that would be okay.
22         DIRECTOR SPACKMAN: Thank you, Candice.  And I
23  will issue a scheduling order.  But my expectation is
24  that that information come in on Friday, the same time
25  when information about lay witnesses comes in.  And
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 1  certainly if you're planning to call an expert, that
 2  information needs to come in on Wednesday.
 3         MR. BROMLEY: Director.
 4         MR. RIGBY: Director.
 5         MR. BROMLEY: If I might, I think what I'm
 6  hearing is that since I'm in group three --
 7         DIRECTOR SPACKMAN: Right.
 8         MR. BROMLEY: -- I'd be sending in a notice on
 9  Wednesday of who we would be intending to call as an
10  expert witness, because I wouldn't have your scheduling
11  order explaining the scope of the hearing.  Our --
12  we're trying to figure out what our interests are here.
13  And so, you know, we're learning along with you minute
14  by minute what -- you know, what we might have to
15  prepare for or not.
16              And so I guess I'd be filing what I feel I
17  would need to file on Wednesday or Friday to preserve
18  those issues, I may then learn more, I think is what
19  you're saying with your scheduling order as to, you
20  know, what would and would not be allowed.  And then
21  ultimately that goes to -- if the hearing, in fact,
22  happens in that week of June that you've identified,
23  you know, what we would or would not be preparing for.
24              And the last -- my last comment, Director,
25  is I've been involved in enough of these to have seen
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 1  the scope increase from what was stated at the outset.
 2  So I -- you know, I appreciate what you're saying.  But
 3  my personal experience is that scope has a tendency of
 4  enlarging.  And that's the difficulty, then, that the
 5  third group is in, at least from my standpoint, for my
 6  client, is knowing that in fact that that scope will
 7  increase.
 8         DIRECTOR SPACKMAN: Well, thank you,
 9  Mr. Bromley.  I -- and I appreciate your comments.  So
10  we will issue a scheduling order tomorrow, hopefully
11  tomorrow morning, so at least you'll have it in your
12  hands.  And the reason for my asking that the experts
13  be identified is so that the parties, within the short
14  time frames that we've identified, can at least have an
15  opportunity to question those experts in one way or
16  another.
17         MR. SPECK: Director, this is Jim Speck.
18         DIRECTOR SPACKMAN: Yes, Jim.
19         MR. SPECK: If I may revisit the question I
20  asked at the outset, and I saw Jennifer Sukow raise her
21  hand at one point.  We really need to understand where
22  that north line is in the area, because you've been
23  quite clear that if party's outside the area that she
24  identified, then they do not stand the risk of
25  curtailment in 2021.
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 1              And her line, if I read her report
 2  correctly, is Glendale Bridge Road.  And your line is
 3  significantly north of that.  So we need to know what
 4  it is.
 5              And perhaps the easiest way would be if the
 6  Department can simply provide a list of all of the
 7  groundwater rights it is contemplating curtailing as a
 8  result of this proceeding.
 9         DIRECTOR SPACKMAN: Well, let me defer to
10  Jennifer.
11              Jennifer, are you on?
12         MS. SUKOW: Yes, I'm on.
13              Can you hear me?
14         DIRECTOR SPACKMAN: Yes.
15         MS. SUKOW: Yeah, just to clarify that the area
16  that you sent out that was attached to the notice is
17  larger than the area that was analyzed in my staff
18  memo.  And Jim Speck's correct about that.  It is -- it
19  does -- it does go a bit further north, and then it
20  also includes -- the area in the notice includes a few
21  more groundwater PODs in the very southeast and
22  southwest parts of the triangle.
23              So I think the clarification he's asking
24  for is which -- I guess if people are in those -- those
25  areas that are between those two, I guess he's asking
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 1  whether -- whether they would be -- whether they need
 2  to be concerned about being curtailed or not.  And I
 3  don't know the answer to that.  But I just wanted to
 4  point out that those -- those two areas are -- are
 5  different.
 6         DIRECTOR SPACKMAN: Okay.  And this is -- so
 7  thanks, Jim.  So this is something unknown to me, I
 8  guess, at this time.  We will clarify this in the
 9  scheduling order, Jim.
10         MR. SPECK: Thank you.
11         DIRECTOR SPACKMAN: Okay.  All right.  So let's
12  go back to discovery.  Oh, I didn't finish.
13              So we talked about the third group.  And
14  the fourth group, which is a group of those who filed a
15  Notice of Intent to Participate.  And my question, and
16  really it's a question of standing, in other words,
17  what standing do these particular entities have in this
18  dispute?
19              And I'm struggling trying to establish,
20  from my perspective, any standing, other than an
21  interest in the legal outcome of this proceeding; in
22  other words, the legal issues.  But there -- go ahead.
23  Somebody wants to speak.
24         MR. ASH: Mr. Director, this is Brendan Ash on
25  behalf of the City of Gooding.
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 1              Now that we're talking about the details of
 2  these groups, I believe you have us grouped into four.
 3  But the City of Gooding is a -- we hold surface water
 4  rights that I believe are senior out of the Little
 5  Wood, priority dates of 1877 through 1855.
 6              So now that we're discussing this, I think
 7  we should probably be bumped up to group one.  And that
 8  was 1885, excuse me, not '55.  '85.
 9         MS. KLAHN: Are there people talking in the
10  conference room, or is it just very quiet?
11         MR. BAXTER: Sarah, I think we might have lost
12  audio.  Let me go walk in there and double-check real
13  quick.
14         MR. THOMPSON: I think I put us on mute.  I'm
15  sorry.  Take this away from me.
16         UNIDENTIFIED SPEAKER: So can you hear us now?
17         UNIDENTIFIED SPEAKER: You're going to have to
18  repeat your question.
19         MS. KLAHN: We didn't hear anything for about
20  three minutes.
21         UNIDENTIFIED SPEAKER: It cut off right after
22  the --
23         DIRECTOR SPACKMAN: Travis -- Travis Thompson
24  decided he wanted to operate the system and muted
25  everybody.
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 1              Garrick, do you have any demerits you can
 2  hand out?
 3         MR. BAXTER: No.  But I will just say that we
 4  cut out right after Mr. Ash talked about the City of
 5  Gooding's water rights.
 6         DIRECTOR SPACKMAN: Okay.  All right.  All
 7  right.  Let's try again.  I'm sorry.  So I thought I
 8  had everybody agreeing with us, and now let's try
 9  again.
10         UNIDENTIFIED SPEAKER: It helps if you mute
11  everybody.
12         DIRECTOR SPACKMAN: Well, not only they're
13  muted, but they can't hear.
14              Okay.  So my question was, we were talking
15  about the fourth group, and Mr. Ash had stated that the
16  City of Gooding held water rights, surface water
17  rights, and so City of Gooding should be in group one.
18              And then I asked the question of the
19  remaining folks in the group four, what factual
20  interest they had in this particular matter.  And in my
21  opinion, there's a question of standing, because some
22  of these entities are located completely outside of the
23  Wood River Basin.  And while they may have an interest
24  in the legal issues that are being raised, I can't see
25  that there's a factual basis for their participation.
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 1  And so I -- I asked someone who wanted to speak up,
 2  either Rob Harris representing the City of Idaho Falls,
 3  Sarah Klahn, representing the City of Pocatello, Idaho
 4  Ground Water Appropriation's represented by Randy
 5  Budge, what the factual witnesses you would wish to
 6  present at the hearing.
 7         MS. KLAHN: City of Pocatello isn't going to
 8  call any witnesses, Mr. Director.
 9         DIRECTOR SPACKMAN: Okay.
10         MR. BUDGE: Director, this is TJ Budge.  IGWA's
11  not planning to call fact witnesses, but is certainly
12  interested in the legal ramifications of the
13  proceeding.
14         MS. KLAHN: Yes, that's the same reason we're
15  here.
16         DIRECTOR SPACKMAN: Rob?
17         MR. HARRIS: We share similar concerns,
18  Director.  This is, to the best of my knowledge, the
19  first time the Director has fully executed his powers
20  under the Groundwater Act after the decision on the
21  Basin 33 water users matter that I briefed.
22              So the process and procedure that is
23  implemented in this proceeding, I think, has
24  significant possible ramifications for any future
25  proceedings on the ESPA.  So we don't plan to call any
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 1  factual witnesses.
 2              Anytime I hear the word "standing," my --
 3  my concern goes up a little bit, because it's a little
 4  unclear to me if the Director is saying that because we
 5  can't show a direct factual injury that we would
 6  otherwise not have standing to at least listen in on
 7  the proceedings and at least be a part of them, even
 8  though we may not actively participate.
 9         MS. KLAHN: Specifically, we want to be able to
10  participate in any briefing of legal issues.  We
11  suspect that, given the conversation here today and the
12  way things have gone so far, that there's going to be a
13  robust appeal of whatever happens here.  And that's
14  going to set the precedent for the way things go with,
15  as Rob says, potentially with the ESPA.
16              And so we'd like to be able to participate
17  in that, and we can't unless we are parties -- well, we
18  can't effectively participate unless we're parties to
19  this matter.
20         DIRECTOR SPACKMAN: Coalition of Cities,
21  Candice?
22         MS. McHUGH: Mr. Director, this is Candice on
23  behalf of the Coalition of Cities.  And I think you
24  rightly identified that we have a mixed number of
25  members.
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 1              I understand Mr. Ash is representing the
 2  City of Gooding on behalf of their senior surface water
 3  rights.  And he and I will have a discussion about
 4  that.  And I'll likely be amending my notice to exclude
 5  the City of Gooding.  I just didn't want to prejudice
 6  any of my coalition cities by not including them in
 7  that, and we simply didn't have enough time to brief
 8  all of the City Councils.
 9              I do have, as you know, a settlement with
10  our Coalition of Cities that's directly impacted -- or
11  directly and potentially impacted in the sense that we
12  find ourselves on the ESPA in the same situation as
13  those in Basin 37 who are in a groundwater management
14  area without a groundwater management area plan in
15  place.
16              Our stipulation anticipates that it would
17  be part of such a plan, but of course said hasn't
18  happened, number one.  And number two, it is only
19  effective at this point, it appears in our delivery
20  call scenarios, and this is a new proceeding in that.
21              So at this point I think I can't speak
22  entirely that the coalition would have zero factual
23  witnesses, because I do have a couple folks that have
24  called about their interest in the basin.  But the real
25  reason is to be able to participate and protect any
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 1  proceeding that could be duplicated in the ESPA and
 2  impact our settlement with the surface water users
 3  there.
 4              So unfortunately, given the timeline, I
 5  can't fully address whether there would be zero factual
 6  witnesses from any of the individual city members that
 7  are finding themselves in the basin.  I anticipate not.
 8  And I anticipate it would be a limited to simply
 9  briefing questions.  But I will do my best to clarify
10  that by your deadlines.
11         DIRECTOR SPACKMAN: Okay.  And the last -- last
12  entity I want to ask is Lincoln County.
13              Does Lincoln County hold any water rights?
14         MR. ROATS: Lincoln -- Richard Roats here,
15  Director.  Lincoln County does not hold water rights.
16  And there will be no factual witnesses.
17         DIRECTOR SPACKMAN: Okay.
18         MR. KRAMER: Mr. Director.
19         DIRECTOR SPACKMAN: Yes.
20         MR. KRAMER: Mr. Director, I wanted to ask a
21  question as well.
22         DIRECTOR SPACKMAN: Who's this?
23         MR. KRAMER: This is Rusty Kramer with the Water
24  District 37B Groundwater Association.  So we -- I just
25  wanted to have a clarification.  We've been part of the
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 1  groundwater management area meetings all winter.  We
 2  had a spot at the -- at the Advisory Board.  We filed
 3  an intent to participate.  And if I'm understanding you
 4  correctly, obviously we need counsel.  You let me know
 5  that.
 6              And I'm just reading my notes here.  If we
 7  are going to participate moving forward, we are going
 8  to have to bring witnesses and what they're going to
 9  have to testify, that list, by Wednesday.
10              Can we participate just as an observer
11  moving forward, I guess is my question?
12         DIRECTOR SPACKMAN: So the association, Rusty --
13  the association can participate, but the association
14  needs to be represented by counsel in this matter to
15  participate.
16         MR. KRAMER: I understand that.  I was just
17  saying, are they going to have to have a witness list.
18  And if they're not going to bring a witness list or
19  anyone to testify, can they participate just out of
20  concern?  Because we were out of the map, but, you
21  know, we've been part of these proceedings the last
22  five years.  And so they want to obviously be aware of
23  the whole situation.
24         DIRECTOR SPACKMAN: Rusty, your question brings
25  up another particular issue that we need to talk about.
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 1  And that's what -- what's required and what does
 2  "participation" mean.  And this will be an open
 3  hearing.  And there will be an opportunity at least for
 4  people to listen in.
 5              So folks who are observers, folks who want
 6  to understand what's happening, and if they're not
 7  offering witnesses and they're not examining,
 8  cross-examining witnesses that are called, they can
 9  even participate, if we call it that, or observe
10  remotely.  Okay.  So those opportunities will be
11  afforded.
12              I expect that people who are actively
13  participating and who are calling witnesses and
14  presenting factual evidence, I expect them to be here
15  in person.  So there won't be a Zoom or remote
16  opportunity for participation.  And I think that's
17  consistent with some of the guidelines that are now
18  being given by the State and by CDC.
19         MR. KRAMER: Forgive -- forgive my ignorance on
20  that, so even as an observer you would need counsel?
21  I'm just clarifying.
22         DIRECTOR SPACKMAN: Well, if you're just
23  listening in, you don't need counsel.
24         MR. KRAMER: Even if you're an entity?
25         DIRECTOR SPACKMAN: No.  If you're just
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 1  listening in, any individual or entity can listen.  But
 2  if somebody is actively participating, either in the
 3  presentation of evidence or cross-examining witnesses
 4  or if they anticipate filing briefs or attempting to
 5  appeal the matter, then those parties or entities need
 6  to be represented by counsel.
 7         MR. KRAMER: And the only other last question I
 8  was -- and maybe you said this at the first and I
 9  didn't hear:  I heard this is being recorded.  Can a
10  person go on IDWR's website and listen to this whole
11  meeting right now again later?
12         DIRECTOR SPACKMAN: I don't -- I don't know
13  whether we intend to post this on the website.  It
14  certainly is being recorded.
15         MR. BAXTER: Director.
16         MS. CARTER: We'll make it available.
17         DIRECTOR SPACKMAN: We'll make it available.
18         MR. KRAMER: Thank you.
19         MR. SPECK: Director, this is Jim Speck.
20         DIRECTOR SPACKMAN: Yeah.
21         MR. SPECK: Just two points of clarification,
22  because I happen to know where they are.  The Southern
23  Comfort Homeowners' Association and 86 Gimlet Road,
24  LLC, should be in group three.  They hold groundwater
25  rights, but they're well north of your area.
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 1         DIRECTOR SPACKMAN: Okay.  Thank you.
 2         MR. SEMANKO: Mr. Director.
 3         DIRECTOR SPACKMAN: Yes, Norm.
 4         MR. SEMANKO: Thank you.  I hope you do post the
 5  recording.  I want to hear where Travis cut everybody
 6  off for three minutes and see what we lost there.
 7              I'm a little bit confused.  I'll try to
 8  clarify things.  So I get if you're in group one or
 9  group two.  You're in the target.  You're directly
10  affected.  You're going to be involved in this hearing.
11              I get group three, too, because unless I
12  don't understand it, your notice of this proceeding was
13  sent to all water users in Basin 37.  That's how my
14  client got interested, even though based on your most
15  recent order it's pretty clear we're probably not
16  impacted.  I still feel like what Mr. Bromley said, I
17  don't know what's going to happen at the hearing.  I
18  don't know where it's going to go.  I got to be there
19  to protect my folks.  I get -- I get group three.
20              I did not take your order, which the notice
21  went to the water users in Basin 37 inviting them to
22  file a notice of participation.  This isn't the
23  adjudication.  This isn't a deal where everybody's got
24  standing.  I don't understand that your notice, which
25  was not sent directly to folks outside of Basin 37, was
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 1  an invitation for the world to file notices of
 2  participation.
 3              Now, correct me if I'm wrong, but I've been
 4  in this position for a client before where I wasn't
 5  representing someone in the target area, and I had to
 6  file a motion to intervene.  I wasn't invited to
 7  participate.  I wasn't sent the notice.  So I'm not
 8  understanding -- and I'm not saying they shouldn't
 9  participate.  I'm not understanding how the group four
10  folks were able to file notices of participation if
11  they, in fact, did not directly receive the notice, as
12  all the users in Basin 37 did.
13              And maybe I'm not understanding it because
14  it was published or for some other reason I'm not
15  understanding it.  But I'm not understanding right now
16  the group four folks to be in the same position as the
17  group three folks.  And maybe I'm wrong.  And maybe I'm
18  opening a can that doesn't need to be opened.  But I'm
19  a little confused about who was invited to file notices
20  of participation.
21         DIRECTOR SPACKMAN: Well, Norm, I struggled with
22  this some myself in grouping people into the various
23  categories.  But -- and I suppose, as a Hearing
24  Officer, I could essentially tell these folks that they
25  don't have standing and they can't participate, then I
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 1  suppose it would force, if there is an appeal -- and
 2  I'm assuming there will be regardless of how this
 3  particular matter shakes out, then I would force them
 4  into filing something, whether it's an amicus brief or
 5  whether it's some other filing to participate in an
 6  appeal or challenges.
 7              So I guess where I'm landing, and the
 8  distinction between group three and group four will be,
 9  group three, from my perspective, can fully participate
10  because you're in the basin.
11              And Chris is worried about creep.  And I
12  think that's a legitimate concern.  And I want to -- I
13  want to limit the focus on this hearing to the area
14  that was identified.
15              Now, I think -- and I want to be perfectly
16  transparent -- the way in which the notice of the
17  proceeding and the contested case was issued, it was,
18  in this case, titled very broad.  In other words, this
19  is a hearing related to a specific attempt to determine
20  in the Bellevue Triangle what the impacts are.
21              But the proceeding itself could go on and
22  be much larger than this particular hearing.  And there
23  could be multiple hearings that spring out of this
24  particular matter.  That's my vision.
25              So there is a good reason why the people in
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 1  category three should be recognized as parties.  Now, I
 2  don't know whether that clarification is helpful to
 3  anybody.
 4              I hope it is, Chris, because if you're
 5  concerned about creep, I don't intend to allow creep
 6  with respect to this particular hearing, because it was
 7  intended to have a narrow focus.  But nonetheless,
 8  there are larger issues in the conjunctive
 9  administration here that I think ultimately will need
10  to be resolved.  And I don't know how those go.
11              But I couldn't see the worth of having
12  multiple proceedings.  And my vision was let's just
13  have one proceeding, and then hold hearings based on
14  what the emergency or exigent circumstances are.  So
15  I'm --
16         MS. McHUGH: Mr. Director.
17         DIRECTOR SPACKMAN: -- answering this in a long
18  way, Norm, but in the -- in the fourth category, my
19  intention is to say no opportunity to call witnesses,
20  no opportunity to cross-examine, but I will allow those
21  folks to brief and to participate in any appeals that
22  might arise out of this particular contested case --
23         MS. McHUGH: Well, Mr. Director, this is
24  Candice.
25         DIRECTOR SPACKMAN: -- because I --
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 1         MS. McHUGH: And for the record, I do want to
 2  clarify for Norm that notice was published.  And I
 3  think your point isn't off base by means and sense that
 4  a normal proceeding, you know, you would have
 5  intervention and stuff.  But because the notice was
 6  published and the way to essentially participate in
 7  this particular case was set forth in the notice with
 8  the Notice of Intent to Participate, I think it was
 9  appropriate, because I think we're plowing very new
10  ground.  And I'm not sure under what kind of rules
11  we're under, so I think that's the issue as to why the
12  category four people are here.  So the whole world, by
13  notice, was intended -- was essentially invited to
14  participate under the rules set forth in the notice
15  that was published.
16              And I think that may have altered the
17  regular procedure in this case.  But I do want to make
18  clear that it wasn't just an invitation through a
19  written notice that was actually published.
20         MR. THOMPSON: That brings up a point, Director,
21  if I might.  Travis Thompson.  That notice has a
22  sentence in the middle, it says, "If you do not
23  participate, you may still be legally bound by the
24  results of the proceeding."  I don't know what that
25  means or who that's intended to be addressed to.
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 1  People that received the letter?  Or people that read
 2  the notice in the paper or what's published?
 3         DIRECTOR SPACKMAN: Well, this is Gary Spackman
 4  again.  I want to interpret and allow for the
 5  opportunity to participate as broadly as I can allow
 6  it.  I don't want to exclude people, but I'm also
 7  looking at five days of hearing that I'm trying to
 8  narrow sideboards and confine the focus a little bit
 9  here.
10         MR. SEMANKO: I appreciate your answer.  And I
11  understand whether you're in group three or four that
12  if you bring testimony that's not relevant, the Hearing
13  Officer is going to so rule accordingly.  So I
14  appreciate the clarification.  And I understand what
15  Candice is saying as well.  It could have been a little
16  clearer.  But we are where we are.  Thanks.
17         DIRECTOR SPACKMAN: Thank you, Norm.
18              Okay.
19         MR. SCHOEN: Mr. Director, Larry Schoen.
20         DIRECTOR SPACKMAN: We talked about --
21         MR. SCHOEN: A quick question.
22         DIRECTOR SPACKMAN: Yeah.
23         MR. SCHOEN: This is Larry Schoen.  Is there any
24  reason why IDWR staff members could not be called as
25  fact witnesses or expert witnesses?
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 1         DIRECTOR SPACKMAN: No.  All of the Department
 2  staff are available.  I asked for staff memoranda.
 3  There are four of those memorandums, as I understand
 4  it, that have been filed.  And those four individuals
 5  are identified as being witnesses that will testify at
 6  the hearing.  And honestly, I would encourage either
 7  informal or formal questioning of those staff that
 8  prepared the staff memoranda.
 9         MR. SCHOEN: Thank you.
10         DIRECTOR SPACKMAN: Okay.
11         MR. THOMPSON: I'm sorry.  Can you restate that
12  last sentence?  Did you say "informal questioning"?
13         DIRECTOR SPACKMAN: Yeah, informal or formal.
14  However -- I mean if counsel wants to depose witnesses,
15  they can.  And when I say "witnesses," Department
16  staff.  You can depose them.  We have their calendars
17  available for your review so that you can find a time.
18              Or informally, if you want to sit down with
19  them and talk through the staff memorandums with them,
20  we'll make them available to you.  And I know that in
21  the past that in Department proceedings that I've seen
22  both, both methods of questioning of Department staff.
23         MR. BAXTER: Mr. Director.
24         DIRECTOR SPACKMAN: Yes.
25         MR. BAXTER: This is Garrick.  I just wanted to
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 1  clarify.  The informal versus formal just relates to
 2  whether or not it's a formal deposition.  If we go the
 3  informal route, we'll still provide the opportunity for
 4  everybody to participate.  I just want to make that
 5  clear, because we didn't want to get in a situation
 6  where, let's say, Jennifer Sukow is talking to one
 7  attorney, and then another attorney calls her up and
 8  tries to set up a meeting.  We'll coordinate
 9  availability amongst all the participants.
10              Okay, Director.
11         DIRECTOR SPACKMAN: Okay.  Thank you.  That's
12  helpful.
13         MR. BARKER: So, Director, Al Barker.  I think
14  just to make things -- following up on what Garrick
15  said, we would very much intend to depose the staff
16  members who did prepare the staff reports.  And so if
17  Garrick says we're going to do it one way or the other,
18  we intend to send notice of depositions.  We want to
19  get the dates.  We want to figure out when we can get
20  that done after we get the document responses.
21              And so I think that answers your question
22  about informal versus formal.
23         MR. BAXTER: Al, could you speak up a little
24  louder.
25         MR. BARKER: Garrick, we're going to do a formal
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 1  deposition of all the staff witnesses.
 2              Did you hear that?
 3         MR. BAXTER: Yep.  Thank you.
 4         MR. THOMPSON: This is Travis.  I guess I don't
 5  want parties contacting staff that I don't know about
 6  informally in between that time --
 7         DIRECTOR SPACKMAN: Okay.
 8         MR. THOMPSON: -- if that's fair.
 9         DIRECTOR SPACKMAN: Well, and perhaps -- all of
10  counsel isn't here right now, but perhaps after this
11  pre-hearing conference, we have a calendar of the four
12  people that filed the staff memorandum and memorandums,
13  and you can look at, at least, the schedule and try to
14  determine a time when they can be deposed.
15              Okay.  We have some cleanup matters, but I
16  think I'll wait.  We talked about identifying experts
17  needs to come in Wednesday.  Lay witnesses Friday.
18              Along with the lay witnesses, those in
19  category three need to tell me -- well, and experts,
20  you need to tell me what they'll testify to.  And let's
21  see.  We'll address exhibit numbering in the scheduling
22  order.
23              Deadline to submit exhibits, any
24  preference?  Thursday before the hearing, which gives
25  you a day and a weekend.  Think about it.
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 1              I want to talk about the hearing itself.
 2  We have so many parties.  We have five days.  I intend
 3  to finish.  So Day One, IDWR staff will be up.  Day Two
 4  set aside for the seniors.  Days Three, Four, and Five
 5  set aside for the juniors.  If at any time we're behind
 6  schedule, we'll go overtime and we'll start earlier in
 7  the morning.  So we'll go late.  We'll start early.  I
 8  intend to finish.
 9         MS. McHUGH: Mr. Director, I would request IDWR
10  staff go Day Two and the seniors go Day One.  I'm not
11  available on Day One.  The staff has the most
12  substantive stuff to say, frankly.  And I'm pretty sure
13  I'll be able to figure out what the seniors said.
14              But I think in fairness to my clients that
15  it would be fair that I be able to be there to
16  cross-examine or at least hear what staff has to say.
17  And I'm unable to be there on Day One.  And I don't
18  think it would prejudice any party by changing those
19  two days up.
20         MR. BARKER: Well, Mr. Director, we have the
21  opposite problem.  We have an expert witness that needs
22  to be there and -- for the staff presentation and is
23  not available on Day Two.
24              So with respect to Candice, juniors are the
25  ones in the area of the bull's-eye.
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 1         DIRECTOR SPACKMAN: Yeah.
 2         MS. McHUGH: And that's fine.  I didn't realize
 3  that, Al.  And so I understand.  I just thought if
 4  there wasn't a conflict.  But if you have a conflict, I
 5  don't disagree that we yield to the juniors that are
 6  directly in the bull's-eye.  It's just trying to make
 7  this work with the schedules is difficult.
 8         DIRECTOR SPACKMAN: Well, thanks.  Thanks,
 9  Candice.
10              I also think in the order of presenting
11  evidence that it's more sensible to have the Department
12  staff testify first, testify about the background, lay
13  out for the Hearing Officer and for others at least
14  what the Department's research and information data
15  analysis shows.  And then I think that sets the tone.
16  And also because the Director initiated this matter.
17  And as a result, I think the Department has a
18  responsibility to go forward with whatever evidence it
19  has gathered.
20              So I'll leave the -- I'll leave the
21  schedule the way it is.
22         MR. BROMLEY: Director, on the exhibits and
23  thinking about it --
24         DIRECTOR SPACKMAN: Yeah.
25         MR. BROMLEY: -- it might -- I was thinking
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 1  about this the last couple of days.  I think really
 2  having exhibits a week ahead of the hearing is a better
 3  way to go.  A few days doesn't give time for creation
 4  of rebuttal exhibits.  Doesn't give time, frankly, to
 5  prepare -- you know, to prepare.  I think a week.  And
 6  we're in an incredibly truncated time frame here.
 7              But I think a week ahead is probably a
 8  reasonable amount of time.  I -- you know, Thursday
 9  with Friday and the weekend to look at them to be
10  prepared on Monday, I -- I don't think that's
11  reasonable.  I think a week ahead of time, given the
12  schedule, is about as reasonable as it can get.  That's
13  my two cents on that disclosure.
14         DIRECTOR SPACKMAN: All right.  Well, any other
15  thoughts?
16         MR. BARKER: Mr. Director, Al Barker again.
17              I -- again, I'm going to have to disagree,
18  Chris.
19              We're not going to have -- we're not going
20  to have all the depositions done by then.  We're not
21  even going to know who the witnesses are until Friday.
22  And then on Monday we're supposed to provide all the
23  exhibits of what we're going to need to cross-examine
24  people who we may or may not have had a chance to
25  depose.  I just don't see that Monday ahead of the --
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 1  or a week ahead of the hearing makes -- is possible.
 2              It would be better, I agree.  But we don't
 3  have time, given the date that the Director has
 4  selected that he says he's not going to move.
 5         MR. BROMLEY: Al, I'm with you there.  I'm just
 6  trying to think of something that helps.  Maybe
 7  Wednesday is better.
 8         DIRECTOR SPACKMAN: Let's make it Wednesday.
 9  Let's make it Wednesday.  Well, I think all of this
10  highlights, from my perspective -- and I'll say this
11  again to the parties.  All of this highlights the need
12  for some reasonable settlement in 2021 and a -- a more
13  traditional approach to holding this hearing.
14              Okay.  We have a few things that need to be
15  addressed as mop-ups.
16              Meghan, do you want to talk about
17  corrections?
18         MS. CARTER: There --
19         DIRECTOR SPACKMAN: Yes.
20         MR. BARKER: Mr. Director, I have one more --
21         DIRECTOR SPACKMAN: Yes.
22         MR. BARKER: -- question about the -- about the
23  evidence.  And that is -- and for those on the phone,
24  this is Al Barker.
25              The question I have is, is the
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 1  Department -- are the Department witnesses done with
 2  their work effective with the submission of their staff
 3  reports dated the 17th, or is your staff continuing to
 4  do additional work and additional analysis?  And if
 5  that's the case, when will we be able to see that
 6  additional work and additional analysis?
 7         DIRECTOR SPACKMAN: Mr. Barker, I'm not aware of
 8  any additional analyses that's being completed or done
 9  by the staff at this point.
10         MR. BARKER: Okay.  Thank you.
11         DIRECTOR SPACKMAN: Mehgan.
12         MS. CARTER: Just one cleanup matter, in Tim
13  Luke's staff memorandum, he noticed two typos on
14  page 11, paragraph 3.  We will include this information
15  in the scheduling order.
16              But in that paragraph the sentence that
17  starts after the footnote, the dates should say dates
18  through 5/15/19 -- or 1884 instead of 1885.  The next
19  sentence, it should say the next junior priority date.
20  But again, we'll put that in the scheduling order.
21         MR. THOMPSON: Footnote 3, you said?
22         MS. CARTER: I was just identifying the
23  sentence.  It's the sentence that starts after the
24  footnote.
25         DIRECTOR SPACKMAN: Okay.  Is there anything
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 1  else we need to talk about?
 2         MR. LAWRENCE: Mr. Director, this is Mike
 3  Lawrence.
 4         DIRECTOR SPACKMAN: Yeah, Mike.
 5         MR. LAWRENCE: Just clarification.  I think I
 6  heard you correctly that as far as parties that intend
 7  to participate in the examination of witnesses and
 8  presentation of evidence, those parties need to be
 9  present at the Department for the hearing in person?
10         DIRECTOR SPACKMAN: Yes.  Yes.
11         MR. LAWRENCE: And witnesses will all be
12  required to be in person --
13         DIRECTOR SPACKMAN: Yes.
14         MR. LAWRENCE: -- or will they be allowed to
15  attend via Zoom?
16         DIRECTOR SPACKMAN: They need to be here.
17         MR. LAWRENCE: Okay.
18         MR. THOMPSON: Just one more question.  Travis
19  Thompson, Director.  Jerry Rigby indicated he was going
20  to file something to note who he was representing as
21  far as that list of individuals who are in that
22  category three -- two.  I don't remember.
23              Can that be provided by sometime today?
24         MR. RIGBY: Mr. Director, this is Jerry.  I
25  fully intend to do so.  It's been difficult to round
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 1  the herd up, if you will.  And I think we're there --
 2  we're there.  So I intend by close of business day
 3  today to send out a notice that I'll be -- that we will
 4  be representing the individuals that we intend -- or
 5  that have agreed to allow us to represent them.  So
 6  yes.
 7         DIRECTOR SPACKMAN: Okay.  I'm finished.
 8              Anything else?
 9         MR. FLETCHER: Director, this is Kent Fletcher.
10         DIRECTOR SPACKMAN: Yes, Kent.
11         MR. FLETCHER: I just had a question.  On your
12  discovery order you limited the discovery to requests
13  for production, depositions, and subpoenas.
14              I'm a little uncertain as to which of your
15  groups can engage in that discovery.  Clearly groups
16  one and two should be involved in that.  I was just
17  wondering about groups three and four, because I can
18  see where parties may attempt to bury, you know, the
19  senior users with multiple requests for production that
20  aren't impacted by this matter that face no threat of
21  curtailment.
22              And I just was wondering if you could give
23  us any guidance on that.
24         DIRECTOR SPACKMAN: Well, group three is fully
25  participating, except for, I guess, the specter of
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 1  being limited either through duplication or other
 2  redundant kinds of presentations.  So groups one
 3  through three can fully participate in discovery.  And
 4  I'll rely on the good faith and the relationships
 5  between the attorneys to ensure that certain parties
 6  don't overburden others in their requests, given the
 7  short time period.  Group four isn't participating in
 8  discovery.
 9              Okay.  Anything else?
10              Thanks, everybody.  It's a screamer.
11         MR. THOMPSON: Director.
12         DIRECTOR SPACKMAN: Yeah, Travis.
13         MR. THOMPSON: For the hearing, a court
14  reporter, as opposed to just recording?
15         DIRECTOR SPACKMAN: Yes.
16         MR. THOMPSON: Is there room for that?
17         DIRECTOR SPACKMAN: If parties want a court
18  reporter, there's a process that we follow.  And I
19  think we -- we would be willing to follow that same
20  kind of joint financing arrangement.  I don't recall
21  what it is.
22              Garrick?
23         MR. BAXTER: Yes, Director.  Generally we'll pay
24  the first hundred dollars of the fee to have a court
25  reporter here, and then leave it to the parties to
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 1  distribute the remaining amount among -- or the
 2  remaining costs amongst themselves.  So if the
 3  attorneys who want to participate want to talk amongst
 4  themselves how they want to divvy that up, that's fine.
 5  And we'll leave it to them to reach out and hire the
 6  court reporter.
 7         DIRECTOR SPACKMAN: Okay.  Anything else?
 8              Thanks, everybody.
 9         MR. THOMPSON: Thank you.
10              (End of recording.)
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 1          THE HEARING OFFICER:  All right.  The appointed
  

 2   hour has arrived.  Thanks, everyone, for being here.
  

 3   Great to see everybody in full face.  And I hope we're
  

 4   not sponsoring a super spreader here, but I am
  

 5   encouraged.  So we will try to accommodate you as best
  

 6   we can today.  Let's go on the record.
  

 7               Are we on, Jeff?
  

 8          THE COURT REPORTER:  Yes.
  

 9          THE HEARING OFFICER:  And are we running, Megan?
  

10          MS. JENKINS:  Yes.
  

11          THE HEARING OFFICER:  Okay.  Well, this is the
  

12   time and place for an administrative hearing.  And this
  

13   particular contested case springs out of an
  

14   administrative proceeding that I initiated pursuant to
  

15   Idaho Code Section 42-237a.g.
  

16               And the focus of this particular hearing is
  

17   the impacts of pumping within the Bellevue Triangle as
  

18   shown on a map that was distributed, and groundwater
  

19   pumping and depletions that may be caused by that
  

20   pumping on surface water flows of the -- of Silver
  

21   Creek and its tributaries, both upstream and
  

22   downstream.  I know some people have raised questions
  

23   about that.  That's the scope of the hearing today.
  

24               So we need to -- and previously I've
  

25   defined the order of presentation of testimony.  And
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 1   the Department witnesses will be on the witness stand
  

 2   today or in the witness chair and will be questioned by
  

 3   Department -- excuse me, deputies attorney general
  

 4   assigned to the Department of Water Resources.  So they
  

 5   will be questioned briefly, and certainly not
  

 6   extensively.  And then we'll start with examination or
  

 7   cross-examination.
  

 8               Before we do that -- and we'll talk a
  

 9   little bit about the way in which that examination will
  

10   proceed -- we have some pending motions today.  And
  

11   maybe before we get to those, we ought to have an
  

12   introduction of counsel and parties today.  And I think
  

13   that will be helpful for the court reporter.  So -- and
  

14   we'll also introduce Department staff.
  

15               So again, I'm Gary Spackman, Director of
  

16   the Idaho Department of Water Resources.  And let's
  

17   just go in a counterclockwise direction.
  

18               Megan.
  

19          MS. JENKINS:  My name is a Meghan Jenkins.  I'm
  

20   Gary's assistant.  And I will be doing part of the
  

21   recording today, along with the court reporter.
  

22          MS. CARTER:  Meghan Carter, deputy attorney
  

23   general for the Department of Water Resources.
  

24          MR. VINCENT:  I'm Sean Vincent, hydrology
  

25   section manager at IDWR.
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 1          MR. FLETCHER:  Kent Fletcher, attorney for Big
  

 2   Wood Canal Company.
  

 3          MR. HENDRICKS:  Chase Hendricks, Big Wood and
  

 4   Little Wood Water Users Association.
  

 5          MR. RIGBY:  Jerry Rigby, Rigby, Andrus & Rigby,
  

 6   also representing Big Wood and Little Wood Water Users
  

 7   Association.  And actually, the particular members
  

 8   within their -- that have filed.
  

 9          MR. BROMLEY:  Hi.  Chris Bromley, McHugh
  

10   Bromley.  I represent Sun Valley Company, as well as
  

11   City of Bellevue today.  My partner, Candice McHugh,
  

12   hopefully will be back tomorrow from her out-of-country
  

13   vacation.  Thank you.
  

14          MR. SULLIVAN:  I'm Greg Sullivan for Spronk
  

15   Water Engineers.  And I'm here for Bellevue, Hailey,
  

16   Ketchum, and Sun Valley Company.
  

17          MR. LAWRENCE:  I'm Mike Lawrence with Givens
  

18   Pursley on behalf of City of Hailey.
  

19          MR. BARKER:  Albert Barker for the South Valley
  

20   Ground Water District.
  

21          MR. THOMPSON:  Travis Thompson, South Valley
  

22   Ground Water District.
  

23          MR. LASKI:  Jim Laski for the Galena Ground
  

24   Water District.
  

25          MS. O'LEARY:  Heather O'Leary, also for the
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 1   Galena Ground Water District.
  

 2          MR. MORONEY:  Owen Moroney, deputy attorney
  

 3   general representing the Idaho Department of Fish and
  

 4   Game.
  

 5          THE HEARING OFFICER:  And then let's start back
  

 6   here just for everybody.
  

 7               Mr. Arkoosh.
  

 8          MR. JOHN ARKOOSH:  I'm John Arkoosh.  I'm
  

 9   president of the Big Wood and Little Wood Water Users
  

10   Board.
  

11          MR. BILL ARKOOSH:  Bill Arkoosh.
  

12          THE HEARING OFFICER:  Thank you.
  

13          MR. ROBERTSON:  Evan Robertson for the
  

14   Sun Valley Water and Sewer District, Eccles Window Rock
  

15   Ranch, LLC.
  

16          MR. SEMANKO:  Morning.  Norm Semanko for Eagle
  

17   Creek Irrigation Company.
  

18          THE HEARING OFFICER:  Mr. Simpson.
  

19          MR. SIMPSON:  Morning, John Simpson for Idaho
  

20   Power Company.
  

21          THE HEARING OFFICER:  And then the back row.
  

22          MR. SHAW:  Dave Shaw with ERO Resources.
  

23          MR. O'BANNON:  Brian O'Bannon for City of
  

24   Ketchum.
  

25          THE HEARING OFFICER:  Thank you.
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 1          MR. BLANKENAU:  Phil Blankenau,
  

 2   evapotranspiration analyst for IDWR.
  

 3          THE HEARING OFFICER:  Okay.  Oh, I'm sorry I
  

 4   missed you, Eric.
  

 5          MR. MILLER:  That's all right.  Eric Miller with
  

 6   Yellowstone Earth Science, representing Big Wood and
  

 7   Little Wood Water Users and Big Wood Canal Company.
  

 8          THE HEARING OFFICER:  All right.  Now, have we
  

 9   missed anyone?
  

10               Okay.  We have people listening through
  

11   Zoom, I think we're connected through Zoom.
  

12          MS. CARTER:  Yes.
  

13          THE HEARING OFFICER:  And at least previously I
  

14   stated that for purposes of presenting testimony today
  

15   and examining witnesses people needed to be here in
  

16   person.  I wouldn't accommodate any of that questioning
  

17   and answering by Zoom.  But folks are welcome to listen
  

18   in, but there's not an opportunity to directly
  

19   participate.
  

20               So if there are witnesses who are parties
  

21   who are listening in today that want to testify,
  

22   they'll need to be here and coordinate with counsel or
  

23   with the Hearing Officer or staff.
  

24               Now, one of the other points that I want to
  

25   remind everybody of before we start in is I will
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 1   implore you honestly, and I'll actively ask and
  

 2   interrupt if I think that you're not speaking up
  

 3   enough.  So if all of you will use your auditorium
  

 4   voices, please, because Jeff needs to hear, the
  

 5   reporter needs to hear, and we need to pick it up on
  

 6   the microphones.  We have a couple of microphones here.
  

 7   I think one for the witness and let's see.
  

 8          MS. JENKINS:  There's one on the podium.
  

 9          THE HEARING OFFICER:  One on the podium.  So if
  

10   you are examining, I would ask the attorneys to step to
  

11   the podium today, if that's okay.  I think it will
  

12   accommodate, then, the recording, as well as being
  

13   close to the court reporter.  And we have enough
  

14   attorneys in the gallery here that if you're examining
  

15   from a distance, it will create difficulty.
  

16               All right.  I am ready to start talking
  

17   about motions.
  

18               Are there any other matters we need to talk
  

19   about as preliminary matters before we talk about the
  

20   motions prior to hearing?
  

21               Okay.  I received three motions in limine.
  

22   And I'll ask counsel how you want to approach these
  

23   motions.  I received one from a group of attorneys.  I
  

24   also received one from South Valley Ground Water
  

25   District, and then one from the surface water users.
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 1               So how do we want to approach these?
  

 2               And let me just say that I see some real
  

 3   similarities in all three of these motions.  So
  

 4   maybe -- maybe I should -- yes, Mr. Rigby.
  

 5          MR. RIGBY:  Mr. Director, may I address one that
  

 6   I think will then resolve that particular motion?
  

 7          THE HEARING OFFICER:  Okay.
  

 8          MR. RIGBY:  Thank you, Mr. Director.  What I'm
  

 9   approaching or addressing is the file -- the filing by
  

10   South Valley Ground Water District and Galena Ground
  

11   Water District as to the motion in limine excluding
  

12   testimony of three of the surface -- senior surface
  

13   water users that we represent.
  

14               Although we believe that the pumping in the
  

15   Galena -- or the Bellevue Triangle certainly impacts
  

16   and injures them, in order to facilitate -- rather than
  

17   argue that issue before the Director, just to say that
  

18   we were somewhat confused as to just exactly how this
  

19   would be approached by the Director, trying to
  

20   interpret what your language said, in order to
  

21   facilitate moving on with this, we will acknowledge
  

22   that those three, although they are impacted by the --
  

23   or at least we maintain that they're impacted by the
  

24   groundwater pumping within the Triangle, they do
  

25   receive their water from the Big Wood.  And for that
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 1   reason we will acknowledge and remove them from any
  

 2   further testimony before the Director.
  

 3          THE HEARING OFFICER:  Thank you, Mr. Rigby.  So
  

 4   your statement, Mr. Rigby, goes to the motion to
  

 5   exclude testimony or exclude three of the individuals
  

 6   who filed an intent to participate?
  

 7          MR. RIGBY:  And perhaps I should name them.
  

 8          THE HEARING OFFICER:  That would be helpful, for
  

 9   the record.
  

10          MR. RIGBY:  It would be Martin Sabala, Nick
  

11   Westendorf, and David Hults.
  

12          THE HEARING OFFICER:  Okay.  And so based on
  

13   your stipulation, Mr. Rigby, and agreement that you
  

14   have with the -- at least with South Valley and the
  

15   other attorneys, you're willing to remove them as
  

16   parties to this matter?
  

17          MR. RIGBY:  Do I need --
  

18          THE HEARING OFFICER:  No, you're fine.
  

19          MR. RIGBY:  Yes, we are.
  

20          THE HEARING OFFICER:  Okay.  Thank you.
  

21               So your statement, Mr. Rigby, resolves a
  

22   certain portion of these motions, but certainly doesn't
  

23   address the remainder.
  

24               How does -- how does counsel want to
  

25   approach these motions?  I'll ask again, with at least
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 1   my expression of sentiment that I don't want a lot of
  

 2   oral argument.  I've read the motions themselves.  One
  

 3   of the reasons that we needed some time this morning is
  

 4   because there was very little time for anyone to
  

 5   respond to the motions.
  

 6               And so I'm more interested in asking right
  

 7   now whether there is anybody that wants to argue
  

 8   against the motions that have been filed.
  

 9          MR. FLETCHER:  Director.
  

10          THE HEARING OFFICER:  Yes.
  

11          MR. FLETCHER:  I suggest that -- we filed ours
  

12   first, perhaps we could go forward, let the other sides
  

13   address theirs and respond to ours, and then we could
  

14   respond if necessary to that.
  

15          THE HEARING OFFICER:  That's fine, if that's
  

16   what counsel wants to do.  Again, I'll encourage some
  

17   brevity in the presentations.
  

18          MR. FLETCHER:  Would you like us to go forward
  

19   now?
  

20          THE HEARING OFFICER:  Sure.  That would be fine.
  

21          MR. FLETCHER:  Thank you.  Do you still want us
  

22   to go up to the podium?
  

23          THE HEARING OFFICER:  Please.
  

24          MR. FLETCHER:  Because the moved the microphones
  

25   away.
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 1          THE HEARING OFFICER:  Well, I think it's right
  

 2   there in front of Mr. Bromley.  And I'm not sure why it
  

 3   was moved.
  

 4          MS. JENKINS:  It's -- it's just not working.  It
  

 5   was, and then it just turned off.  So I'm trying to
  

 6   figure out...
  

 7          THE HEARING OFFICER:  Do you need a moment?
  

 8          MS. JENKINS:  Possibly, yeah.
  

 9               Sorry, guys.
  

10          THE HEARING OFFICER:  Let's go off the record
  

11   just for a minute, Jeff.
  

12               (Recess.)
  

13          THE HEARING OFFICER:  Back on.  Thanks, Jeff.
  

14               Mr. Fletcher.
  

15          MR. FLETCHER:  Thank you, your Honor.
  

16               We filed a joint motion in limine.  It's a
  

17   pretty simple motion.  It's based primarily upon the
  

18   wording of the Director's notices and orders.
  

19   Basically, the notice defined the potential area of
  

20   impact -- or excuse me, potential area of curtailment
  

21   to be the Bellevue Triangle.  That was further defined
  

22   by subsequent notices and orders.  And the pre-hearing
  

23   order classified those outside the Bellevue Triangle
  

24   but within Basin 37 as a third-party group.
  

25               Pertaining to that group, the Director
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 1   stated, "Director reserves the right to limit any
  

 2   testimony or cross-examination that is duplicative,
  

 3   repetitive or irrelevant."
  

 4               The cities and Sun Valley Company have ID'd
  

 5   fact witnesses to talk about their use of water.
  

 6   They've also identified an expert witness, and they
  

 7   listed a litany of matters that he wants to testify to.
  

 8               It's our position that the -- this -- first
  

 9   of all, the testimony of the fact witnesses would be
  

10   irrelevant.  It doesn't matter how Sun Valley, Hailey,
  

11   or the other cities use their water for the purposes of
  

12   this proceeding, since they are outside the area of
  

13   curtailment.  And secondly, it's our position that the
  

14   testimony of another witness in this case, South Valley
  

15   and Galena, have already identified three, would be
  

16   duplicative and representative.
  

17               And even though he may have a different
  

18   position than the other experts, I don't think the
  

19   purpose of this hearing is just to have a multitude of
  

20   experts give their opinions, particularly when their
  

21   clients have no risk.
  

22               Those outside the Bellevue Triangle have no
  

23   risk of curtailment, and yet they believe they're
  

24   allowed to come in here and attack the seniors' case
  

25   for those affected by irrigation within the Bellevue
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 1   Triangle.
  

 2               It's our position the Director has limited
  

 3   this testimony.  There are plenty of senior water users
  

 4   that aren't at the table today because of the
  

 5   limitations in the Director's order.  We're not
  

 6   bringing them in to testify, and it would be
  

 7   inequitable and unjust to allow people outside the
  

 8   Bellevue Triangle to come forward and testify about the
  

 9   use of water and have their witness testify to whatever
  

10   he wants to testify to.
  

11               So in an attempt to limit the extent of
  

12   this hearing and to keep the issues focused on what the
  

13   order in the notices state, we're asking that the Court
  

14   exclude anyone outside the Bellevue Triangle from
  

15   calling any witnesses or producing evidence in this
  

16   action.
  

17               Thank you.
  

18          THE HEARING OFFICER:  Thank you, Mr. Fletcher.
  

19               Response, Mr. Bromley, are you the
  

20   spokesperson?
  

21          MR. BROMLEY:  I am.  Yeah, I am.  Thank you,
  

22   Director.
  

23               Chris Bromley on behalf of Sun Valley
  

24   Company, City of Bellevue, and then also signed on to a
  

25   joint motion with City of Ketchum and City of Hailey.
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 1   I'll be very brief.
  

 2               We don't know right now, sitting here
  

 3   today, at this point in time and as the hearing goes
  

 4   forward whether anybody, be them seniors or the
  

 5   groundwater districts, may point up valley and say
  

 6   pumping in the upper valley has some effect on Silver
  

 7   Creek and tributaries.
  

 8               If that happens, we need to be in a
  

 9   position to rebut that testimony.  We believe it's
  

10   outside the scope.  We don't think anybody ought to be
  

11   able to point the finger up valley.  That's part of our
  

12   motion.
  

13               The other piece of our motion, though, is
  

14   whatever happens in this proceeding, we have serious
  

15   and legitimate concern about being preclusive and
  

16   binding against our clients in future proceedings.  An
  

17   example of that will be the model is going to be
  

18   discussed.  Probably very well probed, would be my
  

19   guess.  Uncertainty, how efficiencies are modeled.
  

20   These are things that will be decided, we think, in
  

21   this proceeding that then may be used against our
  

22   clients in the future.
  

23               So the reason that we filed our motion was
  

24   to say if in fact this case is limited to pumping in
  

25   the Triangle and its effects on Silver Creek and
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 1   tributaries, then that's correct, we don't have a risk
  

 2   of curtailment.
  

 3               However, issues like the model, and then we
  

 4   don't know if there's going to be testimony that's
  

 5   going to point the finger up valley to pumping in the
  

 6   upper valley that may have effects on flows
  

 7   downgradient.
  

 8               So to the extent if that happens, we have
  

 9   to be entitled to put on testimony and evidence through
  

10   Greg Sullivan, through fact witnesses.  So that was the
  

11   purpose of our motion in limine was to say "Okay,
  

12   great.  If the notice means what it means, then let's
  

13   have an order saying that, and that it's only for the
  

14   2021 irrigation season and that's it."  And that could
  

15   satisfy our interests.
  

16               But we have no control over what the other
  

17   parties are going to do in this proceeding.  So that's
  

18   my response to Mr. Fletcher.
  

19               Thank you.
  

20          THE HEARING OFFICER:  Thank you, Mr. Bromley.
  

21               Are there other responses?
  

22          MR. THOMPSON:  Travis Thompson for the South
  

23   Valley Ground Water District.
  

24               Are we just talking about the seniors'
  

25   motion now?
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 1          THE HEARING OFFICER:  Yes.
  

 2          MR. THOMPSON:  Yeah, we would oppose that, I
  

 3   guess, in the sense that if there is evidence and
  

 4   expert testimony to come in that would assist the
  

 5   Director on making that decision, we think it's worth
  

 6   considering.  Just because they're not at risk of
  

 7   curtailment for this season doesn't mean they don't
  

 8   have evidence, don't have expert testimony that would
  

 9   be relevant to this proceeding.
  

10               So we would oppose that motion.
  

11          THE HEARING OFFICER:  Okay.  Thank you,
  

12   Mr. Thompson.
  

13               Others?
  

14               Okay.  I think I will reserve ruling on
  

15   this motion until we hear the rest of them, because I
  

16   think there are substantial similarities.
  

17               So let's see.  I have two more, then.
  

18               Mr. Barker, maybe yours is the appropriate
  

19   one to come next.  Do you want to present anything
  

20   regarding your motion in limine?
  

21          MR. THOMPSON:  I think we took care of that.
  

22          MR. BARKER:  That was the one that Mr. -- sorry.
  

23          THE HEARING OFFICER:  Oh, I thought it was more
  

24   extensive than that.  I apologize.
  

25          MR. BARKER:  So just -- yeah, just briefly, we
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 1   did have a second facet to it, but we think the whole
  

 2   thing is moot by the agreement of the Big Wood/Little
  

 3   Wood water user and individuals to withdraw those three
  

 4   names, so we have nothing further to ask.
  

 5          THE HEARING OFFICER:  Okay.
  

 6          MR. RIGBY:  Mr. Director.
  

 7          THE HEARING OFFICER:  Yes.
  

 8          MR. RIGBY:  If I may, Mr. Hendricks reminded me
  

 9   that actually, rather than remove them as parties, they
  

10   should be in group three, as per their motion as well.
  

11               Is that okay?
  

12          MR. BARKER:  I'm not going to argue against my
  

13   motion.
  

14          MR. RIGBY:  Just wondering.
  

15          THE HEARING OFFICER:  Yeah.  Thanks for the
  

16   clarification.  And I should have recognized that their
  

17   change would just place them in a different group --
  

18          MR. RIGBY:  Correct.
  

19          THE HEARING OFFICER:  -- as we had previously
  

20   identified.
  

21               Okay.  And then we have a remaining motion.
  

22               Mr. Bromley, are you the spokesperson again
  

23   for the joint motion?
  

24          MR. BROMLEY:  I can be, Director.  And I
  

25   don't -- excuse me, I don't have anything else to add.
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 1   I think I kind of addressed it through comments to
  

 2   Mr. Fletcher.  You've read the motions.  You understand
  

 3   them.  I don't want to take up time arguing something
  

 4   that I know you've read and considered.
  

 5               So thank you.
  

 6          THE HEARING OFFICER:  Thank you.
  

 7               Okay.  Are there any responses to
  

 8   Mr. Bromley's motion?
  

 9               Mr. Fletcher.
  

10          MR. FLETCHER:  Just briefly, part of their
  

11   motion was to strike part of the staff memos.  You
  

12   know, I hope that this hearing will not exclude
  

13   testimony about the total water supply to the various
  

14   people.  Obviously, in any hearing the Director wants
  

15   to know about the total water supply.  The staff memo
  

16   addresses that.
  

17               We intend on testifying about a total water
  

18   supply, but we're not seeking injury to those supplies
  

19   that are not affected by the Bellevue Triangle, and I
  

20   think that's what the nature of this hearing is all
  

21   about, at least that's my understanding of it.  That
  

22   wasn't addressed by Mr. Bromley, but we would
  

23   definitely oppose striking any of the staff memos.
  

24   Otherwise, I think we've talked about the other issues
  

25   they've presented.
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 1               Thank you.
  

 2          THE HEARING OFFICER:  Thank you.
  

 3          MR. BROMLEY:  If I might just reply very
  

 4   quickly, Director.
  

 5          THE HEARING OFFICER:  Sure.
  

 6          MR. BROMLEY:  Mr. Fletcher's use of, you know,
  

 7   the phrase "total water supply," that's exactly the
  

 8   concern that we have.  It's -- we understood that the
  

 9   notice was limited only to pumping in the Bellevue
  

10   Triangle.  Mr. Fletcher now is talking about -- and
  

11   this has been our concern -- total water supply, which
  

12   who knows what that means?  That's the concern.  That
  

13   was the reason for the motion in limine.
  

14               If we see testimony of this variety going
  

15   outside of the Triangle, that exceeds the scope of the
  

16   notice, and we will be objecting.  And we would like to
  

17   have Mr. Sullivan, then, in a position to be able to
  

18   rebut any testimony that might come in to that point.
  

19               Thank you.
  

20          THE HEARING OFFICER:  Thank you.
  

21               All right.  So let me rule on the motions
  

22   in limine or those various motions we've discussed thus
  

23   far.
  

24               So let me pick out the easy one that I
  

25   think and start from the last argument and then go to
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 1   the front end.
  

 2               So with respect to the proposal to strike
  

 3   out -- and I think it was primarily, if not
  

 4   exclusively, strike out portions of Tim Luke's staff
  

 5   memorandum.  I read through and looked at the strikeout
  

 6   proposals, and I can tell you that the strikeouts
  

 7   proposed, in my opinion, are much too broad for me to
  

 8   just collectively throw out.
  

 9               There are portions of those strikeouts that
  

10   I think are relevant.  And one of those areas I'll just
  

11   point out is there's a proposal to strike out the whole
  

12   discussion about the Milner/Gooding Canal and the
  

13   delivery of water through the Milner/Gooding Canal.
  

14   And I think that's -- that is very relevant to this
  

15   matter.  And I think, honestly, assists the
  

16   respondents, as well as those who are senior water
  

17   right holders.
  

18               And so I think it's too comprehensive.  I
  

19   think it's too large.  And furthermore, I -- I view Tim
  

20   Luke's narrative as being similar to a vicinity map, a
  

21   narrative that explains the basin itself and the
  

22   hydrology in it and really doesn't draw any conclusions
  

23   about whether a junior water right holder should be
  

24   curtailed or not.  And so I think it's beneficial in a
  

25   number of ways.
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 1               And so I'll deny the motion to at least
  

 2   strike out Mr. Luke's testimony.
  

 3               And then in a large sense, I will also deny
  

 4   the motions in limine, all of them, because I want to
  

 5   have the ability to listen to testimony.  And I'll
  

 6   allow the attorneys to object freely to the
  

 7   presentation of testimony, if they feel that that
  

 8   testimony is not relevant to the focus of this hearing.
  

 9               And the focus of this hearing is whether
  

10   groundwater users within the Bellevue Triangle, as
  

11   identified, should be curtailed to then supply water to
  

12   senior water right holders from Silver Creek and its
  

13   tributaries.
  

14               And if it's not relevant to that particular
  

15   subject, then I will exclude it from testimony.  But I
  

16   don't want at this point to grant a motion to limit
  

17   testimony that will frustrate the ability of the
  

18   Director to take testimony that I think is important in
  

19   reaching a conclusion.
  

20               Now, let's see.  There was one other -- oh,
  

21   there was one other point.
  

22               Mr. Bromley, I think you were seeking a
  

23   ruling that this hearing is only focused on the
  

24   irrigation season in 2021.  And I will also deny that
  

25   particular motion.  I think this hearing can have and



Hearing - Vol. I - June 7, 2021 28

  

 1   facts that are delivered and the ultimate decision can
  

 2   have a bearing on future decisions about a curtailment
  

 3   in the Bellevue Triangle.  I don't want to -- I don't
  

 4   want to repeat this exercise next year again.
  

 5               Okay.  Have I missed something?
  

 6          MR. FLETCHER:  Director.
  

 7          THE HEARING OFFICER:  Yeah.
  

 8          MR. FLETCHER:  Just for clarification, they
  

 9   actually proposed strikeouts to all the staff memos,
  

10   not just Mr. Luke's.
  

11          THE HEARING OFFICER:  Yeah, I don't -- I don't
  

12   remember seeing those.  But I will -- I will deny their
  

13   motion to strike --
  

14          MR. FLETCHER:  Thank you.
  

15          THE HEARING OFFICER:  -- the staff memorandums.
  

16               And certainly if there's information as the
  

17   witness is examined that the attorneys feel is not
  

18   relevant, is not pertinent to the subjects that we've
  

19   identified, then I'll encourage attorneys to object.
  

20               Okay.  Now, I have some other motions.  I
  

21   think there are three more.  Let me collect myself just
  

22   for a minute.
  

23               Maybe the next one we ought to address is
  

24   the motion from Fish and Game.
  

25               And, Mr. Moroney, do you want to argue this
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 1   motion?
  

 2          MR. MORONEY:  Good morning.  Owen Moroney for
  

 3   the Idaho Department of Fish and Game.
  

 4               To not take up too much of anyone's time,
  

 5   our motion just really deals with excluding three
  

 6   nonconsumptive Fish and Game fish propagation rights
  

 7   from this proceeding and asking the Director for that
  

 8   relief.
  

 9               If there are any questions -- do you have
  

10   any questions?
  

11          THE HEARING OFFICER:  Well, I have read the
  

12   motion, and I've read the supporting affidavit.  And
  

13   certainly the water rights state that the use is
  

14   supposed to be nonconsumptive.
  

15               And so I guess I want to ask the other --
  

16   the other parties.  Do the other parties object to this
  

17   motion?  Is there any objection?
  

18          MR. FLETCHER:  Director, we just wanted some
  

19   clarification.  It's my understanding that one of the
  

20   water rights does not state that it's nonconsumptive on
  

21   its face.  And I don't know what the Department's
  

22   records show concerning whether these are consumptive
  

23   or not.  There's been no evidence addressing it.
  

24               So I -- we don't have an objection to the
  

25   nonconsumptive use, the nonconsumptive rights, to the



Hearing - Vol. I - June 7, 2021 30

  

 1   extent they're nonconsumptive, being excluded from this
  

 2   proceeding.
  

 3          THE HEARING OFFICER:  And so, Mr. Moroney, based
  

 4   on Mr. Fletcher's statement and based on my own look at
  

 5   the motion and the supporting affidavit, I'm not
  

 6   certain that the use by Fish and Game is
  

 7   nonconsumptive, and consequently I'll deny the motion
  

 8   and ask you to presented evidence regarding the use of
  

 9   water at the fish hatchery.
  

10               Okay.  All right.  I have two more.  One is
  

11   a motion to take official notice pursuant to Rule 602
  

12   of the Rules Of Procedure.  And this was filed by Laird
  

13   Stone on behalf of Dean Rogers.
  

14               And based on some filings late last week, I
  

15   understood that perhaps Mr. Stone would not be here
  

16   today and that Mr. Rogers would be perhaps represented,
  

17   at least his interests, through your presentation and
  

18   your representation, Mr. Barker.  But I wasn't sure
  

19   whether you were actually representing Mr. Rogers.
  

20          MR. BARKER:  Thank you, your Honor -- or,
  

21   Mr. Director.
  

22               We have not had direct communications with
  

23   Mr. Stone about whether or not he wanted us to argue
  

24   this motion on his behalf.  I think what -- his motion
  

25   to withdraw said he would rely upon the presentation of
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 1   the South Valley, so we don't have any position one way
  

 2   or the other on official notice.  I think it might
  

 3   actually be subsumed in Mr. Lawrence and Mr. Bromley's
  

 4   motion for official notice of other records.
  

 5               But I think he was just asking for notice
  

 6   of Mr. Rogers' rights, which as far as we were
  

 7   concerned, we were not going to put on evidence of
  

 8   every member of the Ground Water District's individual
  

 9   rights.
  

10          THE HEARING OFFICER:  Okay.
  

11          MR. BARKER:  So I guess -- I guess I don't have
  

12   anything to say either in support or against that
  

13   motion filed by -- on behalf of Mr. Rogers.
  

14          THE HEARING OFFICER:  Any other comment on this
  

15   particular motion?
  

16          MR. FLETCHER:  Your Honor -- excuse me,
  

17   Mr. Director.
  

18          THE HEARING OFFICER:  Yes.
  

19          MR. FLETCHER:  I would just suggest that we wait
  

20   until he's called and see exactly what he wants to
  

21   testify to.  I think he wants the Department to take
  

22   notice of measurement records and different things that
  

23   I believe he has taken himself.  But I'm not -- it's
  

24   not clear to me from what he filed.  So I would just
  

25   suggest you reserve that.
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 1          THE HEARING OFFICER:  Thank you.
  

 2               I was confused by the document that came in
  

 3   to me.  It actually asked me to take notice of water
  

 4   measurement records of the South Valley Ground Water
  

 5   District.  And then there's some tabular information
  

 6   with numbers in it.
  

 7               I'm assuming that those may be records of
  

 8   Water District 37, although I'm not sure.  And so I
  

 9   really don't have the information that's necessary even
  

10   to rule favorably on the motion.  And so I'll deny the
  

11   motion today, because I think it needs to be -- that
  

12   evidence needs to come in with some foundational
  

13   information about where they came from and what those
  

14   numbers actually mean, whether they're water
  

15   measurement numbers and data, I just don't know that
  

16   without going back through the Black Books of the Water
  

17   District.  I can't establish it today.  So I'll deny
  

18   the motion.
  

19               Now, Mr. Bromley, I'm to No. 6.  If
  

20   you're -- or if you want to pick on somebody else here.
  

21   Mr. Lawrence.  I have several requests, I guess, for
  

22   the Director to take official notice of the documents.
  

23          MR. LAWRENCE:  That's correct, Mr. Director.
  

24   Thank you.
  

25               There really are three categories of
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 1   documents that we're requesting the Director take
  

 2   official notice of.  The first are agenda notes and
  

 3   minutes from the Advisory Committee meetings for the
  

 4   Big Wood Groundwater Management Area.  As you know,
  

 5   this proceeding that we're in right now sprang from
  

 6   those meetings, essentially.  And so we believe that
  

 7   those documents are -- are or may be relevant to this
  

 8   proceeding and should be available for the parties.  It
  

 9   would be helpful if the parties had access to those and
  

10   they were admitted into the record.
  

11               The second category similarly are agenda,
  

12   notes, minutes, and other terms from the Modeling
  

13   Technical Advisory Committee, the Wood River Valley
  

14   Model Advisory Committee.  We expect that the model is
  

15   going to be, as Mr. Bromley put it, probed quite
  

16   heavily in this proceeding.  We believe that it would
  

17   be helpful to the parties and the Department if those
  

18   records were available in the record.
  

19               And then finally, the third category are
  

20   documents, files, backfiles in the Department's records
  

21   for all of the water rights listed on Tim Luke's
  

22   Attachment A to his May 17th staff memo.  It's fairly
  

23   commonplace in proceedings that I've been involved with
  

24   with the Department for the Hearing Officer to take
  

25   official notice of the Department's own files on water
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 1   rights that are relevant to the proceeding.
  

 2               So that, in a nutshell, is our request for
  

 3   official notice.  Thank you.
  

 4          THE HEARING OFFICER:  Thank you, Mr. Lawrence.
  

 5               Any responses?
  

 6               Mr. Fletcher.
  

 7          MR. FLETCHER:  We don't really have any
  

 8   objection to the Advisory Committee meeting notes,
  

 9   other than there was some negotiation that took place
  

10   there -- settlement negotiation.  And so I -- I can
  

11   leave it -- I believe we can leave it up to the
  

12   Director to sift through that and determine what's
  

13   relevant to this proceeding.
  

14               As far as the agenda notes from the
  

15   modeling and the backfiles to the water rights, I don't
  

16   believe we have any objection to those.
  

17          THE HEARING OFFICER:  Okay.  Mr. Rigby.
  

18          MR. RIGBY:  Mr. Director, only to add to that,
  

19   again, I wasn't at those.  And Director was for -- as I
  

20   understand it, for the most part, or at least a lot of
  

21   that.  And I, too, am concerned about anything that
  

22   would have been stated or said in negotiations versus
  

23   part of the committee assignment.
  

24               Other than that, I agree with Kent that as
  

25   long as the Director recognizes that and sifts through
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 1   that which is negotiation versus the assignment of the
  

 2   committee, then I have no objection as well.
  

 3          THE HEARING OFFICER:  Any other commentary?
  

 4               Mr. Barker.
  

 5          MR. BARKER:  Thank you, Director.
  

 6               I think one of the things that I'd be
  

 7   concerned about is just a procedural matter.  All of
  

 8   this stuff is fairly broad.  Certainly if an expert
  

 9   wants to refer to something that was in the modeling
  

10   meeting minutes, they ought to be -- or the Modeling
  

11   Technical Advisory Committee minutes, they ought to be
  

12   able to refer to that.
  

13               But if the documents start coming into
  

14   evidence, it would be nice to have some kind of notice
  

15   of which one of these documents, this fairly massive
  

16   group of materials, is going to be actually introduced
  

17   into evidence that people are going to discuss at the
  

18   hearing.
  

19               And the second thing I'll say about the
  

20   discussions at the Advisory Committee meeting is these
  

21   are not 402 settlement discussions.  They're simply not
  

22   protected.  And so whatever people said or didn't say
  

23   about their position is certainly not off the table at
  

24   all.
  

25          THE HEARING OFFICER:  Okay.  All right.  Let me
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 1   start from the back end again.  And I agree with
  

 2   Mr. Lawrence that the documents, files, and back-files
  

 3   in the Department's records for water rights listed in
  

 4   Attachment A, Tim Luke's staff memorandum, those water
  

 5   right files should be a part of the record.  And so the
  

 6   Director will take official notice of those water right
  

 7   files.
  

 8               The agenda, notes, minutes, and meeting
  

 9   materials in the Wood River Valley Modeling Technical
  

10   Advisory Committee, I don't even know what those might
  

11   be, how extensive they are.  My -- my inclination is to
  

12   say if somebody thinks something's important in those,
  

13   refer to it and bring it forward.  So I'll at least
  

14   deny the motion.  And I want some specific reference, I
  

15   think, as Mr. Barker was asking for so that we know or
  

16   exactly what it is that people want to bring into the
  

17   record.
  

18               And it's not that those modeling minutes
  

19   and meeting materials are unimportant.  Certainly I --
  

20   I think that technical committee and the inputs there
  

21   from the various people who participate should be
  

22   important for the record.
  

23               Now, the last one, I guess, I want to talk
  

24   about is the meetings of the Advisory Committee for the
  

25   Big Wood Groundwater Management Area.  And I'm on the
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 1   fence on this particular question.
  

 2               What do the parties want to do?
  

 3               And I have some disclosure in this I want
  

 4   to be up front about.  I attended every one of those
  

 5   meetings.  And the reason that I attended them -- I
  

 6   didn't want to, but the reason that I attended those is
  

 7   because the public meeting law requires that either a
  

 8   member of the committee or the agency head attend.  And
  

 9   in the middle of the pandemic, we weren't having
  

10   anybody meet in person.  So we were not requiring
  

11   anybody from the committee to attend in person.
  

12               And so as a result, the deputies attorney
  

13   general and the Department told me that we might be in
  

14   trouble under the public meetings laws if I did not
  

15   attend.  So I attended those.  I honestly don't think
  

16   there is much in the way of discussion in those
  

17   meetings about settlement negotiations.
  

18               But what do the parties want to do with
  

19   respect to those notes?  Any objections?  Anybody?
  

20          MR. BARKER:  No objection here.
  

21          THE HEARING OFFICER:  All right.  I'll take
  

22   notice of those, but I'll also view them with a certain
  

23   level of suspicion.  But there was good information
  

24   that came in.
  

25               I'm also, Mr. Rigby, concerned about your
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 1   concern, and that is that all of the parties who are
  

 2   participating in this proceeding did not participate in
  

 3   those meetings.  And so again, I would encourage if
  

 4   there is something in those documents that people want
  

 5   to present or want to dwell on in this hearing, I'd ask
  

 6   that counsel bring that document forward and offer it
  

 7   as evidence.  So that's a soft taking of notice, I'd
  

 8   characterize it as.
  

 9               Okay.  Have we worked through all the
  

10   motions?
  

11               All right.  Let's talk briefly about the
  

12   order of presentation of testimony and the order of
  

13   examination.  So as I mentioned earlier, deputies
  

14   attorney general for the Department of Water Resources
  

15   will examine those Department staff members who
  

16   prepared staff memorandums.  And I expect that the
  

17   examination will be brief and that the entire content
  

18   of the staff memorandums will not be covered in the
  

19   examination.  You have them in your possession.
  

20               And the examination, I think, is more for
  

21   the purpose of laying a foundation with that witness,
  

22   and then creating some level of comfort before they're
  

23   subjected to cross-examination.  I find that's helpful
  

24   in bringing Department staff in the witness chair.
  

25               And then I think it would be helpful if we
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 1   follow -- unless counsel has another idea, if we follow
  

 2   the order of Mr. Fletcher and Mr. Rigby, you can then
  

 3   examine the witnesses as well.  And then I want to wrap
  

 4   around.
  

 5               And, Mr. Barker, it seems to me that South
  

 6   Valley, as well as Galena to some extent, have the
  

 7   primary interest in this particular matter.  And I'd
  

 8   ask you to cross-examine, either you or Mr. Thompson
  

 9   first, and then Galena second.
  

10               And then I think we have a couple of other
  

11   parties.  Let me -- well, let's establish that as we
  

12   go.  I don't want to take time.
  

13               And then once we finish with group one and
  

14   group two, then I'll come to group three, and we'll see
  

15   if you have additional questions.  Okay?
  

16               And of course group four is excluded from
  

17   examining.  And then we'll go back through and have
  

18   another round of rebuttal questions after we finish.
  

19               Is that acceptable?
  

20               Now, that will be today's proceeding.
  

21   We'll need to consider how to present testimony from
  

22   surface water users and how that testimony then is
  

23   presented.  I think one of the issues that always comes
  

24   up, and will come up in this proceeding is -- and I
  

25   think more as we get into group two, how you want to
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 1   present your testimony and whether each of the
  

 2   attorneys wants to protect their own presentation or
  

 3   whether we have a full presentation from a particular
  

 4   witness.  And I don't know whether there are some
  

 5   witnesses that might be called twice.
  

 6               I would prefer, particularly with the
  

 7   expert witnesses, if we could call them to testify and
  

 8   then have them in the chair once and then dismiss them
  

 9   and not call them back.  But certainly they could be
  

10   held in reserve, particularly for rebuttal.  But we
  

11   don't have to resolve that today.  Let's think about
  

12   it.
  

13               Mr. Barker, Mr. Laski, Ms. O'Leary, I think
  

14   that would be your decision primarily.  Let's see where
  

15   it goes.  But I want to protect your ability to put on
  

16   your case and not have it diluted somehow through other
  

17   examination.  So I'll depend on you to tell me how you
  

18   want to proceed.
  

19               Okay.  Other questions?
  

20               All right.  We'll all see how our endurance
  

21   is.
  

22               Ready to call the first witness?
  

23          MS. CARTER:  Yes.
  

24          THE HEARING OFFICER:  Ms. Carter.
  

25          MS. CARTER:  I call Sean Vincent.
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 1          THE HEARING OFFICER:  If you'll come forward,
  

 2   Mr. Vincent.  Raise your right hand.
  

 3
  

 4                        SEAN VINCENT,
  

 5   having been called as a witness by the Department and
  

 6           first duly sworn, testified as follows:
  

 7
  

 8          THE HEARING OFFICER:  Thank you.
  

 9               Please be seated.
  

10
  

11                     DIRECT EXAMINATION
  

12   BY MS. CARTER:
  

13          Q.   Good morning.  Please state your full name
  

14   and spell it for the record.
  

15          A.   Sean Vincent.  That's S-e-a-n,
  

16   V-i-n-c-e-n-t.
  

17          Q.   You are an employee of the Idaho Department
  

18   of Water Resources; correct?
  

19          A.   Correct.
  

20          Q.   What is your current job title?
  

21          A.   I am the hydrology section manager.
  

22          Q.   And what are your responsibilities in this
  

23   position?
  

24          A.   I manage a group of hydrologists,
  

25   hydrogeologists, and water resource engineers.  We do
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 1   data collection, data analysis, surface and groundwater
  

 2   modeling, oftentimes in support of decision-making by
  

 3   the Director and the Idaho Water Resource Board.
  

 4               A big part of my role is to review the work
  

 5   products of hydrology section staff, including
  

 6   presentations and reports.  I from time to time serve
  

 7   as an expert witness for the Department.  I've done
  

 8   that for the A & B Irrigation delivery call matter, as
  

 9   well as for the M3 water right application proceeding.
  

10               And I manage a number of joint funding
  

11   agreements.  These are essentially contracts between
  

12   the Department of Water Resources and the U.S.
  

13   Geological Survey to have the Geological Survey provide
  

14   technical services.  The largest of those are stream
  

15   gaging agreements, which includes stream gaging
  

16   services across the state.  But there's ten continuous
  

17   stream gages currently in the Wood River Valley that
  

18   are part of that agreement, and also the stream gage
  

19   below Magic Reservoir is a part of that agreement,
  

20   which is outside of Wood River Valley.
  

21          Q.   So what specifically are your
  

22   responsibilities related to water supply data?
  

23          A.   Well, I follow the water supply, as do most
  

24   hydrology section staff.  I attend water supply
  

25   committee meetings, which are run by David Hoekema,
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 1   who's a member of the hydrology section.
  

 2               We also do put out reports which status
  

 3   different groundwater management areas and critical
  

 4   groundwater areas across the state looking at
  

 5   water-level trends through time.
  

 6          Q.   How long have you worked in your current
  

 7   position?
  

 8          A.   It will be 16 years at the end of July.
  

 9          Q.   And what did you do prior to working for
  

10   the Department?
  

11          A.   I had a brief stint with an environmental
  

12   consulting firm in Meridian called Kleinfelder where I
  

13   worked as a project manager on environmental projects.
  

14               Prior to that I worked for 15 years with
  

15   Morrison Knudsen Corporation, which later was bought
  

16   out by Washington Group International.  I started as a
  

17   quantitative hydrogeologist with them.  I did also
  

18   manage some projects.
  

19               One project involved capture zone
  

20   delineation work, modeling essentially, in support of
  

21   the source water assessment program, which is the
  

22   public water supply systems in Idaho.
  

23               And then finally I also, towards the end of
  

24   my tenure, managed the geoscience group at MK, which is
  

25   similar to my current role here.
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 1          Q.   Thank you.
  

 2               What is your college education?
  

 3          A.   I have a bachelor of science in geology and
  

 4   a bachelor of arts in geology, both from the University
  

 5   of Kansas, and a master's in hydrology with a
  

 6   groundwater emphasis from the University of Idaho.
  

 7          Q.   And what professional credentials do you
  

 8   have?
  

 9          A.   I am registered in Idaho as a professional
  

10   geologist.
  

11          Q.   Okay.  Did you prepare a memo discussing
  

12   methods of predicting surface water supplies in the
  

13   Wood River Basin?
  

14          A.   I did.
  

15          MS. CARTER:  May I?
  

16          THE HEARING OFFICER:  Yes.
  

17          MS. CARTER:  I have copies if anybody needs
  

18   them.
  

19          Q.   I have just handed you a memo marked IDWR
  

20   Exhibit 1.
  

21               Is that the memo that you prepared?
  

22          A.   It is.
  

23          Q.   And why did you prepare this memo?
  

24          A.   It was in response to the Director's
  

25   request for staff memoranda dated May 11, 2021.
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 1          Q.   And in this memo you describe different
  

 2   methods for predicting surface water supplies.
  

 3               What were those methods you discussed?
  

 4          A.   I considered three:  The Surface Water
  

 5   Supply Index, which is a product from the Natural
  

 6   Resources Conservation Service.  I also looked at the
  

 7   predictive model that was developed by Dr. Kendra
  

 8   Kaiser at Boise State University for the Wood River
  

 9   Water Collaborative.
  

10               And then finally, I looked at the Northwest
  

11   River Forecast Center ensemble streamflow prediction
  

12   model.
  

13          Q.   And which of those methods did you select
  

14   for your analysis?
  

15          A.   I chose the Surface Water Supply Index, or
  

16   SWSI, as it's sometimes referred.
  

17          Q.   And why did you select that method?
  

18          A.   Well, I've outlined reasons in the
  

19   memorandum.  But I guess generally it's designed to
  

20   look at irrigation water supplies.  It's specific to
  

21   the irrigation season, and it allows hydrologists,
  

22   water users, water managers to put the projected water
  

23   supply in an historical context.
  

24          Q.   And the memo was looking at the upcoming
  

25   2021 irrigation season, which we are now in.
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 1               What were the predictions for Basin 37?
  

 2          A.   This was as of April 1, the forecast that I
  

 3   looked at, and it was for a -- what I'd call a poor
  

 4   water supply year.
  

 5          Q.   So there was -- the analog years showed a
  

 6   poor water supply year for this year?
  

 7          A.   Yes.  Based on the NRCS forecast, the water
  

 8   supply outlook was not good for the 2021 irrigation
  

 9   season.
  

10          Q.   Okay.  And you just mentioned analog years.
  

11               What's the purpose of selecting analog
  

12   years?  How do those work?
  

13          A.   Well, again, I think it's helpful for water
  

14   users, water managers, hydrologists to be able to put
  

15   the forecast in an historical context.  And the analog
  

16   years are the years with the closest water supply
  

17   volumes to the forecast.
  

18          MS. CARTER:  Okay.  Thank you.
  

19               Your Honor, I move to admit Exhibit 1 into
  

20   evidence.
  

21          THE HEARING OFFICER:  Thank you.
  

22               Any objections?
  

23          MR. BARKER:  No objection.
  

24          MR. RIGBY:  No.
  

25          THE HEARING OFFICER:  Okay.  The document that's
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 1   been marked as IDWR 1 is received into evidence.
  

 2               (IDWR Exhibit 1 received.)
  

 3          Q.   (BY MS. CARTER):  After you wrote your memo
  

 4   were there any updates to the water supply forecast?
  

 5          A.   Yeah.  So the NRCS puts out a new SWSI
  

 6   table, I'll call it, monthly.  And I used the April
  

 7   forecast, that was the latest one that had been
  

 8   published at the time I authored the memorandum.  But
  

 9   since then they've published a May SWSI table.  And I
  

10   believe it was just over this weekend they published a
  

11   June table as well.
  

12          Q.   Did you have a chance to review those?
  

13          A.   I did yesterday look at the June table.
  

14          Q.   Let's see.  I just handed you what is
  

15   marked as IDWR Exhibit 5.
  

16               Could you tell us what that is.
  

17          A.   So this is the SWSI table for the Big Wood
  

18   River at Hailey gaging station for the June through
  

19   September forecast.
  

20          Q.   And what does that table tell you?
  

21          A.   Well, in general terms, it tells me that
  

22   the water supply outlook went from poor to much worse.
  

23   In fact, it looks like this may be a historically bad
  

24   year.
  

25          Q.   Okay.  Is there anything else that you
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 1   noted on this table when you were reviewing it?
  

 2          A.   If you look, the forecasts are put out for
  

 3   different exceedance forecast values.  There's a
  

 4   10 percent, 30 percent, 50, 70, and 90 percent
  

 5   exceedance forecast.  And then the measured historical
  

 6   values are also provided.
  

 7               And you can see where the different
  

 8   exceedance forecasts relate to the historical years.
  

 9   And when I look at this table, I note that the
  

10   50 percent exceedance forecast, which is the most
  

11   likely, is less than the worst water supply for the
  

12   June through September time frame going back 30 years
  

13   to 1991.  So it looks like this year is going to be
  

14   worse than any in the preceding 30 years, at least for
  

15   the June through September time frame.
  

16          MS. CARTER:  Thank you.
  

17               I move to admit IDWR Exhibit 5 into the
  

18   record.
  

19          MR. RIGBY:  No objection.
  

20          THE HEARING OFFICER:  Parties?
  

21               Mr. Bromley?
  

22          MR. BROMLEY:  No objection.
  

23          THE HEARING OFFICER:  Lawrence?
  

24          MR. LAWRENCE:  No objection.
  

25          THE HEARING OFFICER:  Mr. Laski?
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 1          MR. LASKI:  No objection.
  

 2          THE HEARING OFFICER:  Mr. Barker?
  

 3          MR. BARKER:  No objection.
  

 4          THE HEARING OFFICER:  Okay.
  

 5               (IDWR Exhibit 5 received.)
  

 6          MS. CARTER:  Those are all the questions I have
  

 7   for now.
  

 8          THE HEARING OFFICER:  Okay.  All right.
  

 9               And I'm sorry, Mr. Moroney, I did not --
  

10          MR. MORONEY:  No objection.
  

11          THE HEARING OFFICER:  Thank you.  I'm trying to
  

12   get all the way around the horn here.  I'll get used to
  

13   it.
  

14               Okay.  Thank you for that introduction,
  

15   Ms. Carter.
  

16               Mr. Rigby or Mr. Fletcher, one of you.
  

17          MR. RIGBY:  I'll begin.
  

18          THE HEARING OFFICER:  Thank you.
  

19          MR. RIGBY:  Thank you, Mr. Director.
  

20
  

21                      CROSS-EXAMINATION
  

22   BY MR. RIGBY:
  

23          Q.   Good morning.  How are you?
  

24          A.   Good morning.
  

25          Q.   If you don't mind, let's start with where
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 1   you just left off, which is the latest predictions.
  

 2               According to Exhibit IDWR 5, the most
  

 3   recent June 1 -- or June prediction, or June NRCS
  

 4   prediction, is that what best to call it?
  

 5          A.   I call it the June SWSI table.
  

 6          Q.   Very good.  You indicated that the most
  

 7   likely use of it would be the 50 percent exceedance
  

 8   forecast.
  

 9               Why?
  

10          A.   That's the most likely outcome.  There are
  

11   a couple of forecasts for the 10 percent and 30 percent
  

12   exceedance values that are higher than 1994, which is
  

13   the year with the lowest water supply for June to
  

14   September time frame.  And it -- that's what the NRCS
  

15   prediction is, that the 50 percent exceedance forecast
  

16   is less than was observed in 1994 for that time frame.
  

17   In other words, there's a greater than 50 percent
  

18   chance that the 2021 volume for that time period will
  

19   be less than observed in 1994, which was 44,000
  

20   acre-feet at the Hailey gage.
  

21          Q.   And you say that that would be worst in the
  

22   last 30 years.
  

23               Why 30 years?  Why pick the 30 years?
  

24   What's the significance of that?
  

25          A.   Well, that's typical when looking at water
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 1   supplies and historical periods.  You go too much
  

 2   further than 30 years, then you start getting changes
  

 3   in irrigation practices and a lot of other things that
  

 4   can affect it.  So typically, we look at 30 years
  

 5   historical periods when, for example, looking at
  

 6   snow-water equivalent maps, also the SWSI index.  But
  

 7   you can go back further in time.
  

 8          Q.   As a result of the newest forecast by
  

 9   Exhibit IDWR 5, what would you, if you were to
  

10   re-create your memo, what major significance would it
  

11   play in an update of your memo?
  

12          A.   Well, I think that it paints a bleaker
  

13   water supply outlook than when I wrote my memo and that
  

14   it would result in the selection of different analog
  

15   years.
  

16          Q.   Do you have any in mind?  And I realize
  

17   this is on the fly.  We're all trying to catch this up
  

18   in this time frame.  But do you have any in mind?
  

19          A.   Well, the year with the measured streamflow
  

20   at the Hailey gage that is most similar to the
  

21   50 percent chance exceedance forecast is 1994.  So that
  

22   might be an analog year.
  

23          Q.   In fact, 1994 has been used.
  

24               Was it in your memo or Mr. Luke's or
  

25   Ms. Sukow's?  I recognize one of them dealt with it.
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 1   Do you recall?
  

 2          A.   I don't -- I don't recall.
  

 3          Q.   Very good.  Again, getting back to the
  

 4   three methodologies that were out there or that
  

 5   potentially could be used, what are some of the
  

 6   weaknesses that you saw in the other two as -- and why
  

 7   you chose the SWSI for this particular one?  I
  

 8   recognize one of your reasons was the forecast for the
  

 9   current year; is that correct?
  

10          A.   Well, I -- I don't know that I would say
  

11   that the other two options are -- are weak.  I guess I
  

12   would say that the SWSI has really been developed with
  

13   irrigation water supplies in mind.  The way the output
  

14   of the table has the historical values and the
  

15   exceedance forecasts are positioned in relationship to
  

16   those historical values for the preceding 30 years is
  

17   very convenient.  And the Department has used SWSI
  

18   tables and continues to use SWSI tables.  There's a
  

19   level of comfort there, just familiarity.  I think
  

20   there's widespread acceptance both inside IDWR and
  

21   outside.
  

22          Q.   Do you know anyone else that's run the
  

23   other two and would have a prediction significantly
  

24   different than what you supplied?
  

25          A.   We did -- and I think I described this in
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 1   the memo -- run the Wood River Water Collaborative
  

 2   Model.  It's an R script.  And as I mentioned in my
  

 3   deposition, you have to have the right libraries loaded
  

 4   in order to run an R script.  And so there's some time
  

 5   spent there and -- but mostly in talking with
  

 6   Dr. Kaiser it sounded like there was still some
  

 7   modifications being made to the model.  So we didn't
  

 8   choose that.
  

 9               The other one, the Northwest River Forecast
  

10   Center ensemble prediction model, again, it's just not
  

11   as convenient for my purposes and I'm not as familiar
  

12   with it.  But I don't have anything bad to say about
  

13   the forecast model.
  

14          Q.   Do you have any reason to believe that any
  

15   of the other two runs wouldn't result in a
  

16   significantly different result than what you came up
  

17   with in SWSI?
  

18          MR. BARKER:  Objection.  Lack of foundation.
  

19          THE HEARING OFFICER:  Well, I'll overrule the
  

20   objection.  I think this is a little bit foundational
  

21   anyway.
  

22               Go ahead.
  

23          THE WITNESS:  The bottom line for me is it's
  

24   going to be a very bad water supply year in 2021.
  

25          Q.   (BY MR. RIGBY):  In your staff memo -- and
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 1   I apologize, I don't have the exhibit number for that.
  

 2          THE HEARING OFFICER:  It's 1.
  

 3          MR. RIGBY:  Is it 1?
  

 4          THE HEARING OFFICER:  1.
  

 5          MR. RIGBY:  Okay.
  

 6          Q.   In Exhibit 1, page 3, you indicate that --
  

 7   again, dealing with the SWSI and why it's a better
  

 8   choice for predicting the water supply in the Wood
  

 9   River Valley -- "as well as downstream users that don't
  

10   have access to the Magic River -- Magic Reservoir but
  

11   instead divert from Silver Creek and Little Wood."
  

12               Is that significant in using the SWSI?  Is
  

13   it a better prediction for those downstream users, in
  

14   your opinion?
  

15          A.   Than the alternatives or --
  

16          Q.   I guess what I'm saying is, did it work for
  

17   what you were attempting to do?
  

18          A.   Well, I spoke of this a little bit in my
  

19   deposition, but when I first -- when the focus first
  

20   shifted over to the Little Wood and Silver Creek water
  

21   users, I -- I realized that there wasn't a SWSI for
  

22   Silver Creek.  And so I had to satisfy myself that
  

23   there was a correlation between the SWSI for the
  

24   at-Hailey gage and the observed flows in Silver Creek.
  

25               And so I did a regression analysis and
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 1   looked both at the coefficient of determination and the
  

 2   chart that was -- compared those two things, and saw
  

 3   that there was a strong correlation between them, the
  

 4   flow in Silver Creek during the April through September
  

 5   time frame and the flow at the at-Hailey gage.
  

 6          Q.   So the results that were produced as a
  

 7   result of SWSI, for the purpose of the seniors
  

 8   downstream from -- in Silver Creek and Little Wood, you
  

 9   still maintain that, notwithstanding the new prediction
  

10   or otherwise, that your analysis is correct; correct?
  

11          A.   I believe that because the at-Hailey gage
  

12   is pretty well correlated with the flows in Silver
  

13   Creek during the irrigation season, the fact that there
  

14   is a poor water supply year predicted for the at-Hailey
  

15   gage would extend to Silver Creek.  It's not a perfect
  

16   correlation, but...
  

17          Q.   Do you know of any other methodology out
  

18   there or another way of addressing that if it's not
  

19   perfect?  Is there one that's better?
  

20          A.   I suppose a different model could be
  

21   developed, one that relied entirely on water levels in
  

22   wells, for example.  But I did not do that.
  

23          Q.   As far as the modeling itself, and of
  

24   course the model 1.1, we've heard testimony from
  

25   others, is it the best science that we have right now?
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 1          MR. THOMPSON:  Objection.  We haven't heard from
  

 2   anybody yet.
  

 3          MR. RIGBY:  You're right.
  

 4          Q.   I'll represent to you that there are those
  

 5   who -- let me just ask you this.  Strike that.
  

 6               Is it the best science we have to deal with
  

 7   for the Wood River Valley at this given time?
  

 8          MR. BROMLEY:  Objection.  What is "it"?
  

 9          MR. RIGBY:  The model 1.1.
  

10          MR. BARKER:  So I think that's a problem,
  

11   because that's not what Mr. Vincent's talking about.
  

12   He's talking about the SWSI projections, not the model.
  

13          MR. RIGBY:  I'm asking him about the model.
  

14   I'll lay foundation.
  

15          Q.   Are you familiar with the model 1.1?
  

16          A.   I am familiar with the Wood River Valley
  

17   groundwater flow model.
  

18          Q.   And have you -- what's your familiarity
  

19   with it?
  

20          A.   Well, Jennifer Sukow is in the hydrology
  

21   section, and I manage the hydrology section.  And I
  

22   also facilitate meetings of the Wood River Valley
  

23   Modeling Technical Advisory Committee.
  

24          Q.   So is that the extent of your review of the
  

25   model?
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 1          A.   I reviewed the reports that have been
  

 2   generated for the model.
  

 3          Q.   Go to your memo, please, page 2, item
  

 4   No. 4, "Method Selection."  And it says -- and I hope
  

 5   I'm quoting it correctly -- "The SWSI tables also
  

 6   include an estimate of the adequate water supply volume
  

 7   which can be used to determine if the current year will
  

 8   have a shortage or surplus of irrigation water."
  

 9               Is that what it says?
  

10          A.   That's item 4?
  

11          Q.   Yes.
  

12          A.   I believe that's what it says, yes.
  

13          Q.   So has an adequate water supply volume in
  

14   acre-feet been established for water users in the
  

15   Little Wood/Silver Creek drainage, to your knowledge?
  

16          A.   I believe that the adequate water supply
  

17   volume is for the Wood River Valley.  And so that's a
  

18   slightly different area than we're concerned with in
  

19   this proceeding.
  

20          Q.   Larger than what we're dealing with right
  

21   here?
  

22          A.   Well, larger and less extensive, both.
  

23   It's different.
  

24          Q.   How so?
  

25          A.   Silver Creek is within the Wood River
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 1   Valley, but then we're also concerned about the water
  

 2   as it -- after it's flowed to past Picabo and is
  

 3   outside the Wood River Valley.
  

 4          Q.   So again, to your knowledge, has there been
  

 5   any -- is there any way to establish the -- what that
  

 6   water supply volume being adequate for the Little
  

 7   Wood/Silver Creek drainage for water users?
  

 8          A.   The -- I spoke with Ron Abramovich, who was
  

 9   involved in the development of the adequate water
  

10   supply volumes when he was with the NRCS.  He has since
  

11   retired.  And I asked him about the adequate water
  

12   supply value for the above-Hailey gage, is how it's
  

13   referred to.
  

14               And he mentioned that he had developed that
  

15   by discussing the water years with the Water District
  

16   37 watermaster, Kevin Lakey, and that he had reviewed
  

17   data and had conversations with Mr. Lakey, and that
  

18   they had arrived at this number based on those
  

19   conversations and his review of gage data.  But again,
  

20   it applies to the Wood River Valley, that volume.
  

21          Q.   One of the reasons for my inquiry as to
  

22   this is that again on page 3, your last paragraph
  

23   talking about the potential analog years for the Wood
  

24   River Valley, this paragraph, as well as the staff
  

25   memo, bases conclusions on the availability of 2021
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 1   irrigation season on the adequate water supply volume.
  

 2   And that's why I think it's important to know just
  

 3   what, if any, analysis or development of that
  

 4   determination as to definition or data is involved.
  

 5          A.   That's a fair question.  In my
  

 6   conversations with Kevin Lakey and Ron Abramovich, I
  

 7   learned that there is essentially an above-Magic
  

 8   adequate water supply volume and a below-Magic adequate
  

 9   water supply volume.  And I'm not sure that either of
  

10   those really captures the area of concern for this
  

11   proceeding.
  

12          Q.   Why?
  

13          A.   Because Silver Creek is the main focus in
  

14   terms of water supply.  And it's -- it heads in the
  

15   Wood River Valley, but then it flows out of the Wood
  

16   River Valley.  So I'm just not sure that either Ron or
  

17   Kevin had that area in mind when they developed this
  

18   adequate water supply volume.
  

19          Q.   But as far as you know, the two of them are
  

20   the ones that have, quote, "developed" the adequate
  

21   water supply for purposes of your addressing it within
  

22   your memo?
  

23          A.   It -- yes, I believe there were others.  I
  

24   just remember that Ron mentioned Kevin as being one of
  

25   the people that he had worked with when developing that
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 1   number.  And it's intended as a general guideline.
  

 2   It's kind of an inexact number, I think.
  

 3          MR. RIGBY:  Understood.  I have no further
  

 4   questions.
  

 5               Kent.
  

 6          THE HEARING OFFICER:  Thank you, Mr. Rigby.
  

 7               Mr. Fletcher.
  

 8          MR. FLETCHER:  Thank you.  I have very few
  

 9   questions.
  

10
  

11                      CROSS-EXAMINATION
  

12   BY MR. FLETCHER:
  

13          Q.   Based upon your exhibit -- oh, I'm Kent
  

14   Fletcher, by the way, Mr. Vincent.  I represent Big
  

15   Wood Canal Company.
  

16               Based upon your Exhibit 5, is it fair to
  

17   say there is no analog year meeting the conditions of
  

18   this year?
  

19          A.   I would say 1994 is very similar to the
  

20   50 percent chance -- well, maybe not very similar.
  

21   It's similar.  If I had to choose one year in the
  

22   previous 30, it would be 1994.  But you're right, 1994
  

23   has a higher projected June through September forecast
  

24   than the measured volume -- or scratch that.
  

25               1994 has a higher measured streamflow value
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 1   for the period June through September than the
  

 2   50 percent chance exceedance forecast for 2021.  There
  

 3   is still some probability that we will exceed the 1994
  

 4   measured volume, obviously.  And this, I should
  

 5   emphasize, is only for the period June through
  

 6   September.  It's not for the entire irrigation season.
  

 7          Q.   And 1994, to reiterate, is the worst year
  

 8   on record in the last 30 years?
  

 9          A.   In the last 30.  We do have historical data
  

10   going back to 1917, which I provided to Tim Luke and
  

11   got from the NRCS.  And there are worse years than 1994
  

12   going back that far.
  

13          MR. FLETCHER:  Thank you.
  

14          THE HEARING OFFICER:  Thank you, Mr. Fletcher.
  

15               Mr. Barker.
  

16          MR. BARKER:  Thank you, Mr. Director.
  

17
  

18                      CROSS-EXAMINATION
  

19   BY MR. BARKER:
  

20          Q.   Albert Barker on behalf of South Valley
  

21   Ground Water District.
  

22               Sean, how are you?  Having fun?
  

23          A.   Been better.  I'm doing all right.
  

24          Q.   So you came here with some not-so-great
  

25   news for us this morning; right?
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 1          A.   That's true.
  

 2          Q.   The -- I want to follow up on something
  

 3   that you just said about -- you just emphasized that
  

 4   this is June to September SWSI forecast, correct,
  

 5   compared to the June to September runoff periods in the
  

 6   previous 30 years?
  

 7          A.   That's correct.
  

 8          Q.   Okay.  And so this chart doesn't take into
  

 9   account the water supply that was available in March
  

10   April and May?
  

11          A.   Yeah.  We're typically focused on April
  

12   through September.  It doesn't include April or May,
  

13   the flow past the Hailey gage, during that time frame.
  

14          Q.   And during those periods of time, there was
  

15   greater flow than was shown on the current 2021 SWSI?
  

16          A.   There was flow obviously, yes.
  

17          Q.   Okay.  So the adequate water supply that
  

18   you discussed, we don't have any number for an adequate
  

19   water supply for the Big Wood -- or sorry, the Little
  

20   Wood and Silver Creek water users; is that correct?
  

21          A.   That's correct.  I don't.
  

22          Q.   You mentioned when you first started that
  

23   you were in charge of the stream gaging or you were at
  

24   least in charge of the agreements with USGS on stream
  

25   gaging?
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 1          A.   That's correct.
  

 2          Q.   And are there stream gages on the Little
  

 3   Wood in addition to the ones that are monitored by the
  

 4   USGS?
  

 5          A.   There is a stream gage at Station 10 and
  

 6   one at Station 54.  There are gages upstream from the
  

 7   confluence of Silver Creek as well.  There's one at
  

 8   Carrie, and I believe upstream from that even is
  

 9   another gage.
  

10          Q.   All right.  And are those gages within your
  

11   purview?
  

12          A.   I believe the USGS gage at Carrie may be
  

13   sponsored by the Department, but I -- I don't recall.
  

14          Q.   And do you have any information about the
  

15   gage at Station 10?  Well, let me stop for a second.
  

16               Is that gage at Station 10 managed by IDWR?
  

17          A.   It is currently monitored by a contractor
  

18   under contract from Water District 37.  We have
  

19   installed equipment here recently, we're trying to
  

20   improve the gaging that's done at Station 10.
  

21          Q.   Okay.  So why is it necessary to improve
  

22   the gaging at Station 10?  What's wrong with it?
  

23   What's there now?
  

24          A.   I'm perhaps not the best person to ask
  

25   that.  I know that Jennifer Sukow has been looking into
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 1   the data there.
  

 2          Q.   Okay.  But suffice it to say, the
  

 3   Department's not satisfied with the data that they're
  

 4   getting out of the readings from Station 10?
  

 5          A.   There are some concerns, yes.
  

 6          Q.   You mentioned earlier that you found a very
  

 7   strong correlation between flows at Hailey on the Big
  

 8   Wood and flows in Silver Creek?
  

 9          A.   Reasonably strong.  I'm not sure what
  

10   adjective I used, but it's fairly strong.
  

11          Q.   Maybe you used an adjective.
  

12               But you did use the word "strong"; right?
  

13          A.   Fairly strong.
  

14          Q.   Okay.  And so how you do you identify what
  

15   it means when you say there's a strong correlation
  

16   between the flows up above the Triangle at Hailey and
  

17   the flows in Silver Creek?
  

18          A.   Well, as I mentioned, I looked at the flow
  

19   measured at the Sportsman's Access gage in Silver Creek
  

20   going back in time for the period April through
  

21   September, and compared that to the flows observed at
  

22   the at-Hailey gage April through September going back
  

23   in time.  And I plotted those up, and visually I saw a
  

24   fairly strong correlation.  And I did a regression
  

25   analysis and came up with an R-squared value for
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 1   different time frames.
  

 2          Q.   Okay.  So can you recall the R-squared
  

 3   value that you found?
  

 4          A.   I remember that for the most recent ten
  

 5   years, the R-squared was above .8.  And it was a little
  

 6   bit less than that if you go back 20 years and 30
  

 7   years.  But there's a reasonable correlation indicated
  

 8   by that.  It means that the variation is explained,
  

 9   let's say the correlation -- or the coefficient of
  

10   determination, or R-squared value is .8.  It means that
  

11   80 percent of the variation is explained by the
  

12   variation observed at Hailey.
  

13          Q.   And so the higher the R-squared value -- it
  

14   can't get above 1.0; right?
  

15          A.   1.0 would be perfect.
  

16          Q.   Okay.  So the higher it is, the stronger
  

17   the correlation; is that how that works?
  

18          A.   Yes.
  

19          Q.   And an R-squared value of .6, for example,
  

20   would be less strong of a correlation?
  

21          A.   That's -- that's correct.
  

22          Q.   Okay.  Is there a stream gage on Silver
  

23   Creek at Ragsdale?  Are you familiar with that?
  

24          A.   I am not familiar with it.
  

25          Q.   Okay.  I'm getting past your -- all right.
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 1   That's fine.
  

 2               So both Ms. Carter and Mr. Rigby referred
  

 3   to you providing analysis.  And I thought when we
  

 4   talked the other day in your deposition you simply said
  

 5   what you were doing was reporting the analysis that had
  

 6   been provided by NRCS in the SWSI tables and not doing
  

 7   your own analysis of the flows.
  

 8               Is that right?
  

 9          A.   I believe what I said was that the analysis
  

10   that I did was to look at the correlation between the
  

11   at-Hailey gage flows and the flows at Silver Creek.
  

12   And then based on the observed correlation -- that was
  

13   my analysis -- I used the NRCS forecast.
  

14          Q.   So your analysis was to say that the Hailey
  

15   gage is the best measure of what the SWSI -- or sorry,
  

16   what the 2021 water year would look like in the Big
  

17   Wood?
  

18          A.   That's correct.
  

19          Q.   Okay.  And then you also mentioned that you
  

20   could go back to earlier years.
  

21               Didn't you ask NRCS for SWSI values going
  

22   back into the '20s and '30s?
  

23          A.   Back to 1917.
  

24          Q.   Okay.  So did you, for purposes of your
  

25   memo, consider comparing SWSI values with years outside
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 1   of that 30-year period that is in table IDWR Exhibit 5?
  

 2          A.   I didn't feel that that would be necessary,
  

 3   and it's not in keeping with standard practice to go
  

 4   too far beyond 30 years.  It can be done.  And it's
  

 5   informative to see what the flows were.  The gage is
  

 6   long established, but I didn't feel like it was
  

 7   important for my analysis, though.
  

 8          Q.   And Mr. Rigby asked you some questions
  

 9   about the Wood River Valley model 1.1.
  

10               You were in charge of the -- or at least
  

11   supervised the MTAC meetings for that process; correct?
  

12          A.   That's correct.
  

13          Q.   Did you have anything to do with the
  

14   uncertainty analysis that Allan Wylie prepared for
  

15   that -- or reporting on the uncertainty analysis in
  

16   model 1.1?
  

17          A.   I reviewed the report, but the uncertainty
  

18   analysis was not something I personally participated
  

19   in, no.
  

20          Q.   And did you -- did you disagree with his
  

21   conclusions about any uncertainty report?
  

22          A.   I did not.
  

23          MR. BARKER:  Thank you, Mr. Director.
  

24               Thank you, Sean.
  

25          THE HEARING OFFICER:  Thank you.
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 1               Galena?  Mr. Laski?
  

 2          MR. LASKI:  We have no questions.
  

 3          THE HEARING OFFICER:  No questions?
  

 4          MR. LASKI:  No.
  

 5          THE HEARING OFFICER:  Okay.  Group three?
  

 6               And I will just mention at this point that
  

 7   there are two other individuals in -- well, I'm
  

 8   belated, I guess, in doing this.  But there are two
  

 9   other individuals in group one who are not here, I
  

10   don't think.
  

11               And then in group two -- let me just ensure
  

12   that we're okay.
  

13               So, Mr. Robertson, you're representing
  

14   Sun Valley Water and Sewer District.  That would be in
  

15   group three as well, even though I have it in group
  

16   two.
  

17          MR. ROBERTSON:  Yes, sir.
  

18          THE HEARING OFFICER:  And I think Jim Speck has
  

19   filed documentation stating that he would rely on
  

20   others today.
  

21               So I think we're into group three now,
  

22   Mr. Bromley.  Sorry for the cleanup, as I look at who's
  

23   representing whom.
  

24          MR. THOMPSON:  Mr. Director, can I interrupt?
  

25          THE HEARING OFFICER:  Yeah.
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 1          MR. THOMPSON:  Who else is in group one?  Sorry.
  

 2   You said --
  

 3          THE HEARING OFFICER:  Okay.  I, at least in my
  

 4   list, so there's a large group of users that Jerry
  

 5   Rigby and Joe James represent.  I didn't ask Chase.
  

 6               Chase, are you with the Rigby law firm or
  

 7   are you Joe James?
  

 8          MR. RIGBY:  He's with me, sorry to say.
  

 9          THE HEARING OFFICER:  He's associated with you.
  

10   That's what I assumed.
  

11               And then Kent Fletcher is representing Big
  

12   Wood Canal Company and in group one.  Lawrence Schoen
  

13   and City of Gooding, Brendan Ash, I don't think he's
  

14   here today.  So that's group one.
  

15               Were you wanting more information than
  

16   that?
  

17          MR. THOMPSON:  No, that's fine.
  

18          THE HEARING OFFICER:  Thanks, Travis.
  

19          MR. MORONEY:  Mr. Director.
  

20          THE HEARING OFFICER:  Yes.
  

21          MR. MORONEY:  Just to clarify, Fish and Game's
  

22   in group two; correct?
  

23          THE HEARING OFFICER:  That is correct.
  

24               So do you have questions?  I'm sorry,
  

25   Mr. Moroney.
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 1          MR. MORONEY:  No questions for Mr. Vincent.
  

 2          THE HEARING OFFICER:  Oh, and now I'm sorry.
  

 3   This summary I have does not include you, and it
  

 4   should.
  

 5               Okay.  Mr. Bromley.
  

 6          MR. BROMLEY:  Great.  Just a few.
  

 7
  

 8                      CROSS-EXAMINATION
  

 9   BY MR. BROMLEY:
  

10          Q.   Hi, Sean.
  

11          A.   Morning.
  

12          Q.   Let me just ask a quick question.
  

13               Did you say that the SWSI for the Big Wood
  

14   above Hailey does not predict flows in Silver Creek and
  

15   tributaries?
  

16          A.   No, it's not -- the forecast is for flow at
  

17   the -- at the at-Hailey gage.
  

18          Q.   And that was the correlation, then, that
  

19   you were --
  

20          A.   That's right.
  

21          Q.   That was the linkage?
  

22          A.   That's correct.
  

23          Q.   Okay.  Thank you.
  

24               Mr. Vincent, are you familiar with the
  

25   rules for conjunctive management?
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 1          A.   Somewhat, yes.
  

 2          Q.   Aware that they exist?
  

 3          A.   I am.
  

 4          Q.   And when you put together your staff memo,
  

 5   did you look at all at the Conjunctive Management
  

 6   Rules?
  

 7          A.   Not as part of this, no.
  

 8          Q.   Okay.  Thank you.
  

 9               When you were preparing your staff memo,
  

10   Sean, did you do any analysis of changes in irrigation
  

11   practices during the SWSI -- this 30-year period from
  

12   1991 to 2021?
  

13          A.   I did not do that specifically,
  

14   Mr. Bromley.
  

15          Q.   And, Mr. Vincent, you were testifying a
  

16   little bit earlier about the model, the Big Wood model;
  

17   is that correct?
  

18          A.   I was asked a question about it.  I don't
  

19   recall specifically what it was.
  

20          Q.   And that you have some general familiarity
  

21   with the model?
  

22          A.   I do.  I do.
  

23          Q.   Are you aware of what the calibration dates
  

24   were within the model?
  

25          A.   We updated the model, let's see, in 2019 we
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 1   put out version 1.1.  And if I'm not mistaken, the
  

 2   calibration period extends through 2014.  But Jennifer
  

 3   Sukow would be a better one to ask about that.
  

 4          Q.   I was curious if you recalled when that
  

 5   calibration date started.  So it's gone on through
  

 6   2014.  My understanding is that the calibration started
  

 7   in 1995.
  

 8          A.   I believe it was about that time frame.
  

 9   There was a model warm-up period, too, in the first few
  

10   years.  And so the model during that time period isn't
  

11   actually calibrating to those initial values.  So I'm
  

12   not -- the calibration period is a little different
  

13   than the total simulation period.
  

14          Q.   Okay.  So if the model was -- if the start
  

15   date of the calibration was 1995, then you'd agree that
  

16   the 1994 SWSI that you're looking at predates that
  

17   period?
  

18          A.   If that's the case, I would agree with
  

19   that.
  

20          Q.   Okay.  Thank you.
  

21               Have you analyzed the surface water supply
  

22   that was available in 1994?
  

23          A.   Only to look at the measured runoff volumes
  

24   that are reported by the U.S. Geological Survey.
  

25          Q.   Okay.  And so then not diversions by river
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 1   users or pumping by groundwater users?
  

 2          A.   I did not do that, no.
  

 3          MR. BROMLEY:  Okay.  That's all I have.
  

 4          THE HEARING OFFICER:  Okay.
  

 5          MR. BROMLEY:  Thank you.
  

 6          THE HEARING OFFICER:  Thank you.
  

 7               Others in group three?
  

 8               Mr. Simpson, I think I missed you once as
  

 9   we went through.  Do you have questions for
  

10   Mr. Vincent?
  

11          MR. SIMPSON:  No questions.
  

12          THE HEARING OFFICER:  Are there others in group
  

13   three?
  

14               Mr. Robertson?
  

15          MR. ROBERTSON:  No questions.
  

16          THE HEARING OFFICER:  No questions.
  

17               Mr. Semanko?
  

18               All right.  Let me check my list again.
  

19   Let's see.  Did I pick up -- and I'm not sure my notes
  

20   are good.  I have Brian O'Bannon from the City of
  

21   Ketchum.
  

22          MR. O'BANNON:  Yes.
  

23          THE HEARING OFFICER:  Yes, I thought you were
  

24   here.  Do you have questions?
  

25          MR. O'BANNON:  No questions.
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 1          THE HEARING OFFICER:  All right.  Thank you,
  

 2   Brian.
  

 3               All right.  Very good.  Let's come back
  

 4   around.  Redirect.
  

 5               Ms. Carter.
  

 6          MS. CARTER:  Just one clarification.  Did we
  

 7   admit Exhibit 5 into the evidence?
  

 8          THE HEARING OFFICER:  Yeah, I wondered the same
  

 9   thing.
  

10               Mr. LaMar, can you tell us, or is there
  

11   somebody who can tell?
  

12          THE COURT REPORTER:  Yes, it has.
  

13          THE HEARING OFFICER:  It's been admitted?
  

14          THE COURT REPORTER:  It has.
  

15          THE HEARING OFFICER:  Okay.  That's what I
  

16   thought.  Thank you.
  

17          MS. CARTER:  That's all I have.
  

18          THE HEARING OFFICER:  Okay.  Thank you.
  

19               Any other questions within the scope of
  

20   redirect?
  

21               Okay.  I have one question for Mr. Vincent.
  

22
  

23                         EXAMINATION
  

24   BY THE HEARING OFFICER:
  

25          Q.   In Exhibit 5 you've been talking about a
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 1   streamflow volume.  And I'm assuming that you are
  

 2   looking at the column "Streamflow June through
  

 3   September."
  

 4               Is that correct?
  

 5          A.   Correct.
  

 6          Q.   And will you just, for the record, clarify
  

 7   what the units are there and what those numbers
  

 8   represent.
  

 9          A.   Yes.  Those are -- the units is thousand
  

10   acre-feet at the upper right next to the red "1991 to
  

11   2020," just to the right of that.  It says "30 years"
  

12   and then "Units KAF."  It stands for thousand
  

13   acre-feet.
  

14          Q.   Okay.
  

15          A.   What was the second part of your question?
  

16          Q.   Well, I think you've answered the question
  

17   because I wanted to know not only what it represented,
  

18   but then what -- so in terms of units, so whether it
  

19   was acre-feet or whether it was cubic feet per second.
  

20   And then I wanted to know what the number represented,
  

21   which is KAF or a thousand acre-feet.  So I think
  

22   you've answered the question.
  

23               So these numbers, both the streamflow and
  

24   streamflow plus reservoir sum, those are both in
  

25   thousands of acre-feet?
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 1          A.   That's correct.
  

 2          THE HEARING OFFICER:  Okay.  All right.  Thank
  

 3   you.
  

 4               Any other questions for Mr. Vincent?
  

 5               Thank you, Sean.  And you may be excused,
  

 6   subject to possible recall, but I don't think that will
  

 7   happen.
  

 8               All right.  Do we want to take a break for
  

 9   ten minutes?  I think our next witness will be in the
  

10   chair for a while.  Let's break for ten.
  

11               (Recess.)
  

12          THE HEARING OFFICER:  Let's go back on the
  

13   record.  We are recording after a short morning break.
  

14               Ms. Carter, next witness.
  

15          MS. CARTER:  Jennifer Sukow.
  

16          THE HEARING OFFICER:  Ms. Sukow, if you'll come
  

17   forward, please and raise your right hand.
  

18
  

19                       JENNIFER SUKOW,
  

20   having been called as a witness by the Department and
  

21           first duly sworn, testified as follows:
  

22
  

23          THE HEARING OFFICER:  Thank you.  Please be
  

24   seated.
  

25               Ms. Carter, you may examine the witness.
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 1          MS. CARTER:  Thank you.
  

 2
  

 3                     DIRECT EXAMINATION
  

 4   BY MS. CARTER:
  

 5          Q.   Would you please state your full name and
  

 6   spell it for the record.
  

 7          A.   Jennifer Sue Sukow, J-e-n-n-i-f-e-r, S-u-e,
  

 8   S-u-k-o-w.
  

 9          Q.   And you are an employee of the Idaho
  

10   Department of Water Resources; correct?
  

11          A.   Correct.
  

12          Q.   What is your current job title?
  

13          A.   My job title is Technical Engineer II.
  

14          Q.   And what are your responsibilities in this
  

15   position?
  

16          A.   I work in the hydrology section.  And I
  

17   work primarily with groundwater flow models, the model
  

18   interaction of groundwater and surface water.  I also
  

19   do other various hydrologic and hydrogeologic analyses
  

20   that come up from time to time.
  

21          Q.   And how long have you worked in this
  

22   position?
  

23          A.   About 10 years.  Or excuse me, 11 years.
  

24          Q.   And prior to this position what other
  

25   positions did you hold?
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 1          A.   I was a senior water engineer with a
  

 2   consulting firm called SPF Water Engineering for about
  

 3   six years prior to this position.
  

 4          Q.   And what did you do in that position?
  

 5          A.   I did design and permitting primarily for
  

 6   public water systems.  I designed public-water-supply
  

 7   wells and pumping stations and pressure reducing
  

 8   stations and other appurtenances for the water systems.
  

 9          Q.   And did I ask you how long you were in that
  

10   position?
  

11          A.   I don't think you did, but I think I said
  

12   six years in my previous answer.
  

13          Q.   That's fine.
  

14          A.   Sorry.
  

15          Q.   That's okay.  What is your college
  

16   education?
  

17          A.   I have a bachelor of science degree from
  

18   University of North Dakota in environmental geology and
  

19   technology, and a master's degree in civil engineering
  

20   from the -- or excuse me, Utah State University.
  

21          Q.   And what professional credentials do you
  

22   have?
  

23          A.   I am registered as a professional engineer
  

24   with the State of Idaho and the State of Oregon.  And
  

25   I'm registered as a professional geologist with the
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 1   State of Idaho.
  

 2          Q.   Okay.  Did you prepare a memo discussing
  

 3   predicted hydrologic response in Silver Creek and the
  

 4   Little Wood Rivers?
  

 5          A.   Yes.
  

 6          Q.   Okay.  I've just handed you a memo marked
  

 7   IDWR Exhibit 2.
  

 8               Is this that memo?
  

 9          A.   Yes.
  

10          Q.   And why did you prepare this memo?
  

11          A.   I prepared this in response to a request
  

12   for staff memoranda from the Director.
  

13          Q.   Okay.  Then I'm going to hand you a copy of
  

14   the Director's scheduling order.  On page 5 of the
  

15   order, there is a mention of a correction to your staff
  

16   memo and an attached graph.
  

17               Do you recognize that correction?
  

18          A.   Yes.
  

19          Q.   And what is that correction?
  

20          A.   In the original staff memo in Figure 14, I
  

21   pasted the incorrect graph in there.  And the
  

22   correction is the corrected graph.
  

23          Q.   Okay.  Are there any other corrections to
  

24   your memo that we need to be aware of?
  

25          A.   I think I also mentioned in here, in the
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 1   attachment, that the original memorandum said the well
  

 2   logs were in Attachment A, and they're actually in
  

 3   Attachment C.  That was the other correction.
  

 4          Q.   Okay.  Thank you.
  

 5               So regarding the hydrogeology of the Wood
  

 6   River Basins, let's focus on Silver Creek, what is the
  

 7   connection between Silver Creek and its tributaries to
  

 8   the aquifer system?
  

 9          A.   So Silver Creek and its tributaries, their
  

10   primary source of supply is the Wood River Valley
  

11   aquifer system.  They do get some -- seasonally get
  

12   some smaller contributions of water from snowmelt
  

13   runoff or direct infiltration or precipitation, but
  

14   their headwaters is -- is in the aquifer and it is
  

15   discharged from the aquifer.  They are directly
  

16   connected to the unconfined aquifer.  The confined
  

17   aquifer, which is also part of the system, is connected
  

18   to the unconfined aquifer.  And so for all practical
  

19   purposes, they're all connected to Silver Creek.
  

20          Q.   And how does a low water year affect the
  

21   aquifer?
  

22          A.   So there is a number of factors that
  

23   affect -- well, aquifer water level affects the amount
  

24   of discharge to Silver Creek, and there's a number of
  

25   factors that affect aquifer water levels.  So there's
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 1   multiple sources of aquifer stress that affect water
  

 2   level.  Those include incidental recharge of surface
  

 3   water applied in excess of crop water needs and canal
  

 4   seepage.  It includes natural recharge from tributary
  

 5   underflow and the infiltration of precipitation.  And
  

 6   it includes groundwater withdrawals for irrigation and
  

 7   also natural discharge directly from the aquifer
  

 8   through evapotranspiration in wetlands and riparian
  

 9   areas.
  

10               During a year with a low water supply, we
  

11   tend to have less recharge, both from natural recharge
  

12   and from canal seepage and incidental irrigation water,
  

13   plus we have the double whammy of tending to have
  

14   higher groundwater withdrawals for irrigation, and also
  

15   maybe potentially higher discharge from wetlands and ET
  

16   for a hot and dry year.
  

17          Q.   All right.  Let's talk about the
  

18   groundwater flow model.
  

19               What is the purpose of the model?
  

20          A.   The primary purpose of the model is to
  

21   be -- serve as a tool to evaluate the interaction of
  

22   groundwater and surface water, and to that end to serve
  

23   as a tool for the conjunctive management and
  

24   conjunctive administration of water in the -- in the
  

25   model area.
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 1          Q.   And what information do you get out of the
  

 2   model?
  

 3          A.   Well, and again, the model is -- the
  

 4   calibration of the model is optimized to look at the
  

 5   interaction between groundwater and surface water.  The
  

 6   biggest advantages of the model are we can put -- you
  

 7   know, we can put a large amount of available data into
  

 8   the model and then be able to use the model to predict
  

 9   and separate out the impacts of those various types of
  

10   aquifer stresses that I talked about previously.
  

11               So we could separate out the impacts of
  

12   groundwater pumping on streamflow from the impacts of
  

13   changes in incidental recharge from irrigation or
  

14   changes in natural recharge on the streamflow.
  

15          Q.   And what is the uncertainty of the model?
  

16          A.   Well, like all groundwater flow models, the
  

17   model is a simplification of the system, and there is
  

18   inherently uncertainty in the model predictions.  It's
  

19   also not really possible to put a single number, as far
  

20   as a plus-or-minus error bar, on -- on the groundwater
  

21   flow model and all the predictions that it might make.
  

22               Allan Wylie did do uncertainty analysis for
  

23   the most recent version of the model, version 1.1, and
  

24   looked at the uncertainty associated with five specific
  

25   predictions.  And those are discussed briefly in my
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 1   staff memo.
  

 2          Q.   And how does that general uncertainty
  

 3   compare to other groundwater flow models?
  

 4          A.   I could compare it to the Eastern Snake
  

 5   Plain Aquifer model.  I just recently published an
  

 6   uncertainty analysis for version 2.2 of the ESPA
  

 7   aquifer model.  The numeric uncertainty in the analysis
  

 8   is lower for some predictions that Allan looked at and
  

 9   higher for others.  But Allan was also looking at a
  

10   simulated impact of a ten-month simulation and looking
  

11   at a prediction from that.
  

12               In the ESPA, the ESPA predictive
  

13   uncertainty analysis, we're looking at mostly
  

14   steady-state predictions, and then we also looked at
  

15   some that were a five-year simulation of the impacts of
  

16   a managed recharge.
  

17               So numerically the predictions in the ESPA
  

18   range -- the uncertainty ranged from very low to up to
  

19   plus or minus 9 percent.  And with the five predictions
  

20   Allan looked at for this model, they ranged from very
  

21   low at plus or minus .5 percent to plus or minus
  

22   22 percent, but given the shorter time frame, that's
  

23   actually reasonably good for the model.
  

24          MR. RIGBY:  I'm sorry, I didn't catch that.
  

25          Q.   (BY MS. CARTER):  He didn't catch your last
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 1   couple...
  

 2          A.   I said that it's reasonably good for the
  

 3   short time frame of the simulation.
  

 4          MR. RIGBY:  Thank you.  Sorry.
  

 5          Q.   (BY MS. CARTER):  And would you say that
  

 6   the Wood River model is the best available science?
  

 7          A.   Yes, I -- I said that in my staff memo, or
  

 8   perhaps I quoted Allan Wylie stating that in the model
  

 9   documentation for the report.  Also, his uncertainty
  

10   analysis documents that it is a better tool than any
  

11   available analytical methods that we could apply to
  

12   make such a prediction.
  

13               And that's important because it
  

14   incorporates -- it incorporates -- doing a numerical
  

15   flow model allows you to incorporate a large number of
  

16   data, whereas if you use an analytical method, you're
  

17   doing more of a simplification and using a smaller
  

18   amount of data.
  

19          Q.   So in terms of this proceeding, how did you
  

20   use the model?
  

21          A.   I did two simulations of curtailment of
  

22   groundwater pumping, which would -- which is adjusting
  

23   the model stress or the aquifer stresses to -- or
  

24   adjusting the model input to ask the question of what
  

25   would have happened if there hadn't been any
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 1   groundwater pumping in a given area over a given time
  

 2   frame.  And I used 2002 -- the year 2002 as a baseline
  

 3   dry year for these simulations.
  

 4          Q.   Okay.  And why did you use 2002?
  

 5          A.   At the time that I started working on this,
  

 6   we were still using the March 1 SWSI prediction.  And
  

 7   2002 was one of the analog years, the closest year to
  

 8   the 50 percent exceedance at that time.
  

 9          Q.   Okay.  Do you by chance know how that
  

10   compares to what is looking like a much drier year?
  

11          A.   It is now looking like -- yeah, every SWSI
  

12   prediction that's come out since then, and there's been
  

13   an April one, a May one, and a June one, and it has
  

14   gotten -- the streamflow prediction at Hailey has
  

15   gotten worse every time.  So we're looking at a drier
  

16   year than 2002 at this point, it's looking like.
  

17          Q.   And how would that -- do you know how that
  

18   would affect the model runs, if you were to do them
  

19   again today?
  

20          A.   I would expect that the -- the supplemental
  

21   water use -- supplemental groundwater use in the
  

22   Triangle would likely be higher than it was in 2002,
  

23   because for those users that do have surface water
  

24   supplies, they will likely run out of surface water
  

25   earlier in the season and -- or a lot of them will,
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 1   except for maybe the very most senior ones will run out
  

 2   of water earlier in the season, which would mean
  

 3   they'll pump more groundwater than they did in 2002,
  

 4   most likely.
  

 5          Q.   So you mentioned that you ran two different
  

 6   simulations.
  

 7               What were they?
  

 8          A.   I did one simulation of curtailing
  

 9   groundwater pumping over the entire model domain, and a
  

10   second one which simulated curtailment over a reduced
  

11   area, which includes most of the model area south of
  

12   Glendale Bridge.
  

13          Q.   And why did you choose those two areas?
  

14          A.   In the Director's request for staff
  

15   memoranda, I was asked to do model simulations for the
  

16   entire model domain and then to identify areas that had
  

17   minimal predicted influence on Silver Creek, and run
  

18   another model simulation that excluded those areas.
  

19          Q.   And what did you learn from the curtailment
  

20   runs of the first area?
  

21          A.   So the curtailment runs of the first area,
  

22   if we look at Attachment B of the staff memo, that
  

23   summarizes the results of the simulations that I did.
  

24               And just to summarize with respect to
  

25   Silver Creek, what I learned from the first simulation
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 1   is that there is a predicted significant increase in
  

 2   streamflow in Silver Creek at the Sportsman's Access
  

 3   gage if groundwater pumping is curtailed.
  

 4          Q.   And what did you learn from curtailment
  

 5   runs of the second area?
  

 6          A.   So the curtailment run of the second area
  

 7   also shows significant responses in increased
  

 8   streamflow in Silver Creek if groundwater pumping is
  

 9   curtailed, and shows that we could expect to realize
  

10   about 99 percent of the benefit to increased streamflow
  

11   in Silver Creek with that reduced area.  So it shows
  

12   that the areas that are in the model domain but outside
  

13   of that reduced area that I ran in the second set of
  

14   simulations is indeed minimal.
  

15          Q.   So how did the results of your curtailment
  

16   runs relate to the focus of this hearing?
  

17          A.   Well, they give the predicted response at
  

18   Silver Creek to curtailing pumping.
  

19          MS. CARTER:  Thank you.
  

20               I move to admit IDWR Exhibit 2 into the
  

21   record?
  

22          THE HEARING OFFICER:  Mr. Rigby?
  

23          MR. RIGBY:  No objection, your Honor.
  

24          THE HEARING OFFICER:  Mr. Fletcher?
  

25          MR. FLETCHER:  No.
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 1          THE HEARING OFFICER:  Mr. Barker or Thompson?
  

 2          MR. BARKER:  No objection.
  

 3          MR. THOMPSON:  No objection.
  

 4          THE HEARING OFFICER:  Mr. Laski?
  

 5          MR. LASKI:  No objection.
  

 6          THE HEARING OFFICER:  Okay.  And then group
  

 7   three, Mr. Bromley or Lawrence?
  

 8          MR. BROMLEY:  No objection.
  

 9          THE HEARING OFFICER:  Mr. Simpson?
  

10          MR. SIMPSON:  None.
  

11          THE HEARING OFFICER:  And, Mr. O'Bannon, is that
  

12   correct?  No objection.
  

13               Okay.  Have I asked everybody now?
  

14               The document marked as IDWR Exhibit 2 is
  

15   received into evidence.
  

16               (IDWR Exhibit 2 received.)
  

17          MS. CARTER:  And that is all the questions I
  

18   have for the witness, your Honor.
  

19          THE HEARING OFFICER:  Okay.  Thank you,
  

20   Ms. Carter.
  

21               Mr. Rigby or Mr. Fletcher.
  

22
  

23                     DIRECT EXAMINATION
  

24   BY MR. RIGBY:
  

25          Q.   Good morning, Ms. Sukow.  Jerry Rigby for
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 1   the senior water -- surface water users known as the
  

 2   Big Wood/Little Wood Surface Water -- excuse me, Big
  

 3   Wood/Little Wood Water Users Association.  It's a long
  

 4   name.
  

 5               Let me start first of all on -- asking
  

 6   concerning the years that were modeled and used.  You
  

 7   indicated that in fact in your 2019 curtailment study
  

 8   you addressed using the year 2007, and in 2021 you've
  

 9   indicated 2002.  And then Mr. Vincent just a moment ago
  

10   or a few minutes ago indicated 2004.
  

11               Is there any -- as a result of the
  

12   Exhibit No. 5, IDWR's Exhibit No. 5 that addresses the
  

13   current -- if you can look at that, the current
  

14   prediction.
  

15               I guess what I'm asking is, what year would
  

16   you, if you were modeling it now, what year would you
  

17   use?
  

18          A.   Well, so out of the years that are closest
  

19   to the 50 percent exceedance now, you know, the
  

20   model -- the model simulation doesn't start -- the
  

21   model dataset doesn't start until January 1, 1995.  So
  

22   we don't have 1992 or 1994 available to use as baseline
  

23   years.  Based on looking at this now, I would probably
  

24   use 2001 or 2007.
  

25          Q.   And why?
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 1          A.   Just because they're closer to the
  

 2   50 percent exceedance forecast.
  

 3          Q.   In your report -- obviously you indicated
  

 4   the -- especially in the 2021 report, page 4,
  

 5   paragraph 1, you address that during years of low water
  

 6   supply there's a combination of factors.  And obviously
  

 7   some of those factors are precipitation itself.  But I
  

 8   want to obviously address the aquifer discharge to the
  

 9   streams issue.
  

10               And I guess my question on that one is, you
  

11   indicated a few moments ago that this year, being a
  

12   drought year, that another factor that's added to and
  

13   exacerbated it is the additional pumping that's going
  

14   on.
  

15               Why is that?
  

16          A.   Because a number of -- in the Triangle, a
  

17   large percentage of the irrigated area is mixed-source.
  

18   So they have both surface water and groundwater
  

19   supplies available to them to irrigate.  A lot of those
  

20   are conditioned as supplemental, and they should be
  

21   using the surface water first if it's available.  But
  

22   once the surface water runs out, they would
  

23   understandably turn to their groundwater and --
  

24   earlier, and then would likely pump more during the
  

25   irrigation season.
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 1          Q.   And according to your modeling, would that
  

 2   also then reduce the flows in the Silver Creek and
  

 3   Little Wood Stream?
  

 4          A.   Yes, the additional groundwater pumping
  

 5   would reduce aquifer head, and that would in turn
  

 6   reduce discharge to Silver Creek and its tributaries.
  

 7          Q.   As to your report in 2021, page 16,
  

 8   Figure 14, if you could turn to that, please.  It's
  

 9   titled "Volume of curtailed consumptive use simulated
  

10   in Sukow (2019)."
  

11          A.   Yes.  And that is the one that's corrected
  

12   in the schedule.
  

13          Q.   Understood.
  

14          A.   Okay.
  

15          Q.   Were the values represented in this figure
  

16   used as the basis for your 2021 analysis of the '21
  

17   Basin 37 administrative proceeding?
  

18          A.   I used 2002 as a baseline year, so the 2002
  

19   curtailed consumptive use that's shown in corrected
  

20   Figure 14 was used, except that I should note that this
  

21   is an annual volume that includes April through
  

22   October, and we only looked at -- you know, the
  

23   curtailment runs done in the -- done for this analysis
  

24   started May 1, June 1, July 1, August 1.  So the
  

25   volumes are lower than the ones that started in April 1
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 1   in Figure 14, or corrected Figure 14.
  

 2          Q.   So I'm just trying to determine generally
  

 3   how these values were established.
  

 4               Is your explanation part of what you just
  

 5   gave?
  

 6          A.   How which values were established?
  

 7          Q.   The values represented in that figure, in
  

 8   Figure 14?
  

 9          A.   These values in Figure 14 were established
  

10   in the model simulations done for the two -- my 2019
  

11   curtailment scenario report.
  

12          Q.   So the value for Figure 14 for 2002 appears
  

13   to be approximately 45,000 acre-feet for the entire
  

14   domain.
  

15               Would you agree that that still is
  

16   applicable?
  

17          A.   Well, that's -- that's the original
  

18   Figure 14, which includes the exempt domestic.  So it's
  

19   lower in the corrected Figure 14.  It's, I believe,
  

20   closer to 40,000 acre-feet.
  

21          Q.   So it's gone down?
  

22          A.   Well, again, the Figure 14 in the original
  

23   memo was -- I put the wrong graph in there.  That graph
  

24   includes -- it says its "Volume of curtailed
  

25   consumptive use," but I put the wrong graph in.  And
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 1   that includes consumptive use by exempt domestic water
  

 2   users and some groundwater use that's already mitigated
  

 3   by nonuse of surface water and already managed in
  

 4   priority with the surface water.
  

 5               So the corrected Figure 14 is the actual
  

 6   volume of curtailed consumptive use that was simulated
  

 7   in 2019 and would have been simulated on a monthly
  

 8   basis in this simulation, because I also did not -- I
  

 9   also did not include the exempt domestic or things that
  

10   were already managed in priority.
  

11          Q.   As a result of any current further drought,
  

12   would that impact that further?
  

13          A.   Well, again, if surface water supplies are
  

14   lower this summer than they were in 2002, which it
  

15   looks like they're going to be, you could arguably
  

16   expect more consumptive use of groundwater if pumping
  

17   continues throughout the irrigation season.
  

18          Q.   And therefore, wouldn't you agree that the
  

19   groundwater pumping in the potential area of
  

20   curtailment does reduce streamflow discharge in the
  

21   Little Wood/Silver Creek drainage, even though your
  

22   numbers may have been modified?
  

23          A.   Yes, I agree, whatever -- whatever volume
  

24   of groundwater pumping there is in a given year will
  

25   reduce the streamflow, yeah, to some extent.
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 1          Q.   And according to your curtailment -- and
  

 2   you testified a curtailment would significantly
  

 3   increase -- I think your term was significantly
  

 4   increase the volume or the flow?
  

 5          A.   In Silver Creek, yes.
  

 6          Q.   In Silver Creek, sorry.
  

 7               Back to your memo on page 22, last
  

 8   sentence.  This sentence seems to imply that the
  

 9   consumptive use in the area of curtailment to the area
  

10   south of the Glendale Bridge represents 70 percent of
  

11   the consumptive use for the entire domain.
  

12               Can you explain that, or do you agree with
  

13   that, continue to agree to that?
  

14          A.   Yes.  Can you tell me where you're --
  

15          Q.   I'm on page --
  

16          A.   Oh, bottom of the page.
  

17          Q.   Sorry.  Last sentence, page 22.
  

18          A.   Yes.  So of the consumptive use, the
  

19   groundwater water use that we estimated with the
  

20   model -- and this is just from looking at the volume
  

21   curtailed in Attachment B for the two different runs,
  

22   so the volume curtailed in the area south of Glendale
  

23   Bridge is 70 percent of the volume curtailed in the
  

24   model runs that I did for the entire model domain.
  

25          Q.   So if it's 70 percent -- and of course, I
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 1   was doing the math for 45,000.  70 percent of 45,000
  

 2   would equate to about 31,500, and of course that would
  

 3   be lower if you go with the 40,000 as opposed to the
  

 4   45.  However, the lower table on B1 of your 2021 staff
  

 5   memo shows a curtailed consumptive use volume of 22,611
  

 6   for May 1.
  

 7               And so I'm trying to reconcile at that time
  

 8   what would have been the 8,000 almost 9,000 acre-foot
  

 9   difference.
  

10          A.   And the difference, again, is that the
  

11   tables in Attachment B for the May 1 run show the
  

12   volume that was curtailed from May 1 to September 30th.
  

13   The volumes shown in corrected Figure 14 is a volume
  

14   curtailed from April 1 to October 31st.  So it's a
  

15   longer time period.  And they had a -- there are some
  

16   groundwater users that don't have any surface water
  

17   that, you know, all their irrigation pumping is from
  

18   groundwater.
  

19               So there is -- if there is any irrigation
  

20   need in April or October, they -- they would be pumping
  

21   groundwater during that time.  So it's just -- the
  

22   difference is just the time frame.  There's more months
  

23   included in Figure 14 than in Attachment B.
  

24          Q.   Okay.  So in your mind, then, there is no
  

25   inconsistency there, it's just, as your explanation,
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 1   it's a different time frame, as opposed to -- with the
  

 2   two?
  

 3          A.   That's correct.
  

 4          Q.   Okay.  Referring again to the Sukow staff
  

 5   memo, page B-3 and B-4.
  

 6               Would you agree that if the curtailed
  

 7   consumptive use volume for your analysis for 2021
  

 8   Basin 37 administrative proceeding were higher than
  

 9   22,611 -- and of course, that's the number that has now
  

10   been modified -- then your predicted responses for
  

11   Silver Creek would be proportionally higher?  So in
  

12   other words, take the number, your new adjusted number,
  

13   and say that -- I mean would it be proportionally
  

14   higher, regardless of your concluding number?
  

15          A.   If the -- if the volume of consumptive use
  

16   of groundwater is higher than what was estimated in
  

17   this model run, then the response at Silver Creek would
  

18   be higher than the response predicted by this model
  

19   run, yes.
  

20          Q.   And response in what way?  Higher or lower
  

21   in volume?  Excuse me.  In stream.
  

22          A.   If the -- if the consumptive use were
  

23   higher, then the predicted response to curtailing that
  

24   consumptive use would also be higher.
  

25          Q.   Very good.  Thank you.
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 1               In establishing the volume for consumptive
  

 2   use for the analysis for 2021 Basin 37 administrative
  

 3   proceeding, did you consider the volume of historic
  

 4   withdrawals for the 2021 irrigation season, historic
  

 5   withdrawals, the volume of historic withdrawals?
  

 6          A.   I don't understand that question.
  

 7          Q.   I guess let me just ask you, then, what
  

 8   kind of -- what did you use as your source to determine
  

 9   the consumptive use?
  

10          A.   Consumptive use is -- in the model
  

11   consumptive use was calculated from irrigation demand,
  

12   which was calculated from evapotranspiration and
  

13   precipitation data, irrigated lands delineations, what
  

14   water rights show about water source; if the water
  

15   source was only groundwater, then the calculation's
  

16   pretty simple.  If the water source is only surface
  

17   water, then obviously there's no groundwater
  

18   consumptive use.
  

19               If there's mixed-source, then we had to
  

20   take into account surface water availability.  And we
  

21   used Water District diversion records for the various
  

22   canal service areas to determine how much surface water
  

23   was available, and then we had to make estimates of
  

24   canal seepage and the irrigation efficiency for the
  

25   surface water.  And then we would have a residual
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 1   irrigation demand that was left over that needed to be
  

 2   provided from the groundwater.
  

 3               Now, in some cases we did have some
  

 4   groundwater pumping data, but for most of the Triangle
  

 5   for most of the model calibration period we had very
  

 6   little groundwater pumping data.
  

 7          Q.   Since the creation of this model, have you
  

 8   seen anything that would argue to you or imply that
  

 9   perhaps your percentage of consumptive use is either
  

10   too high or too low?
  

11          A.   I think it's a little bit difficult to
  

12   compare because the years that had reasonably --
  

13   appeared to have reasonably complete pumping data since
  

14   the Water District started comparing pumping are 2016
  

15   through -- well, during the Advisory Committee I looked
  

16   at 2016 through 2019, and those compared reasonably
  

17   well to our consumptive use estimates, with the
  

18   exception of 2012 through 2014, which did appear to
  

19   look a little bit high compared to those pumping data.
  

20   But at the same time those pumping data, I believe, are
  

21   from -- are not from the drier end of the years that
  

22   we're looking at, you know, so they may not -- the
  

23   pumping data that we've seen so far may not be that
  

24   comparable to what we're looking at for this year.
  

25          Q.   I believe that you've testified that --
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 1   well, let me ask you this.
  

 2               In your analysis of 2021 Basin 37
  

 3   administrative proceeding in determining that
  

 4   consumptive use, did you consider the volume historical
  

 5   withdrawals for 2020 irrigation season?
  

 6          A.   No.
  

 7          Q.   Okay.  And why?
  

 8          A.   I don't -- I didn't have that data, and
  

 9   also I don't have -- in order to do the model
  

10   simulation, I need to go back to a year where we've
  

11   developed the entire dataset, because we don't use this
  

12   model in what we call superposition mode, which means
  

13   we have to have data for all the other recharge
  

14   components for this -- for a given time period to be
  

15   able to run that model.  So that's why we're running it
  

16   with a baseline year that was included in the model
  

17   simulation period is because we have the entire dataset
  

18   for everything that's going on in the aquifer for that
  

19   year.  We don't have that for 2020.
  

20          Q.   Can you describe how you calculated return
  

21   flows, how they're -- excuse me, how they're calculated
  

22   within the model itself, if you know?
  

23          A.   Maybe you should define for me what you
  

24   mean by "return flow," because that means different
  

25   things to different people.
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 1          Q.   Well, within the model is return flows
  

 2   determined or a calculation that's entered into the
  

 3   model itself?
  

 4          A.   Are we talking about a return flow to the
  

 5   stream or a return flow to the aquifer?
  

 6          Q.   Return flow to the stream.  I apologize.
  

 7          A.   A return flow to the stream.  Where we had
  

 8   known return flows to the stream, they are accounted
  

 9   for in the calculation of aquifer recharge and
  

10   discharge.  The return flows that we have records of
  

11   are wastewater treatment plant discharge to the river,
  

12   the fish hatcheries discharge to the creek.  I think
  

13   there may have been a couple others, but there aren't
  

14   very many known return flows to the streams.
  

15          Q.   So same question, then, as to the aquifer,
  

16   which obviously the issue then becomes when it gets
  

17   into the stream.
  

18          A.   Well, but what some people call return flow
  

19   to the aquifer is what I call the net aquifer recharge,
  

20   so --
  

21          Q.   Understood.
  

22          A.   -- we're calculating that from the same --
  

23   all the same data we used to calculate the pumping
  

24   withdrawals, you know, we're also using those surface
  

25   water diversions, the ET, the precipitation, all that
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 1   data to calculate recharge to the aquifer.
  

 2          Q.   And again, that -- how is it being
  

 3   computed?  Just by those particular items that you've
  

 4   addressed?
  

 5          A.   How is what being computed?
  

 6          Q.   The recharge to the aquifer.
  

 7          A.   So recharge to the aquifer is computed
  

 8   by -- well, there's natural recharge from tributary
  

 9   underflow; we had a method for computing that.  There's
  

10   infiltration of precipitation; we had a method for
  

11   computing that.  There's the canal seepage and
  

12   incidental recharge from surface water; there's a
  

13   method of computing that.
  

14               There is -- because it's a three-layer
  

15   model, we do -- we do model pumping and then model
  

16   some -- some portion of that is recharge to the
  

17   aquifer, and then the remaining portion is the
  

18   consumptive use we look at here.
  

19               And we have wetlands discharge -- wetland
  

20   and riparian area discharge that is calculated again
  

21   from ET precipitation data, so...
  

22          Q.   Very good.  Again, your Sukow staff memo
  

23   2021, page 17, paragraph 2.  This paragraph indicates
  

24   that the effects of the curtailment were simulated with
  

25   the model for a period of approximately 12 years.
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 1               Do you have those 12 years?  Were they
  

 2   consecutive?  Were they -- what 12 years were used?
  

 3          A.   So the years I had the dataset for.  So we
  

 4   started in 2002.  The dataset for the model goes
  

 5   through the end of December 2014, so that's the
  

 6   approximately 12 years that I'm talking about.
  

 7          MR. RIGBY:  Very good.
  

 8               I believe -- I think that's all the
  

 9   questions I have.  Oh, wait a minute.  No.  That's
  

10   good.  Thanks.
  

11          MR. FLETCHER:  I don't have any questions.
  

12          THE HEARING OFFICER:  No questions,
  

13   Mr. Fletcher?
  

14               All right.  Mr. Barker or Mr. Thompson?
  

15          MR. BARKER:  Thank you, Mr. Director.
  

16
  

17                      CROSS-EXAMINATION
  

18   BY MR. BARKER:
  

19          Q.   Albert Barker on behalf of the South Valley
  

20   Ground Water District.
  

21               Okay if I call you "Jennifer"?
  

22          A.   It's okay.
  

23          Q.   Okay.  Jennifer, when you were -- received
  

24   your assignment in this project, was one of your
  

25   assignments to determine what the average annual rate
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 1   of recharge of the aquifer was?
  

 2          A.   No.
  

 3          Q.   So nothing in what you did here today is a
  

 4   determination of whether or not pumping in the Triangle
  

 5   exceeds the average annual rate of recharge?
  

 6          A.   No.
  

 7          Q.   And the water supply for the Triangle, I
  

 8   think you mentioned primary water supply -- sorry,
  

 9   water supply for Silver Creek, you said the primary
  

10   water supply was from the Wood River Aquifer; is that
  

11   right?
  

12          A.   Yes.
  

13          Q.   So what's the water supply for the Wood
  

14   River Aquifer?
  

15          A.   Well, ultimately snowpack in the Wood River
  

16   Basin.
  

17          Q.   Okay.  So how does the snowpack in the Wood
  

18   River Basin get into the aquifer under the Triangle?
  

19          A.   There is underflow from the aquifer north
  

20   of the Triangle which comes from tributary underflow
  

21   and --
  

22          Q.   So can I just stop you right there.
  

23               Is that something that's measured in the
  

24   model?
  

25          A.   It's something that's computed in the
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 1   model.
  

 2          Q.   Sorry.  Computed.  All right.  And is there
  

 3   a percentage of contribution to that -- of that
  

 4   tributary underflow to the Triangle aquifer?
  

 5          A.   I have not -- I have not calculated that in
  

 6   the model.
  

 7          Q.   Okay.
  

 8          A.   Or extracted that data from the model.
  

 9          Q.   Okay.  And so what other sources of water,
  

10   then, are there for the aquifer in the Triangle?
  

11          A.   There is seepage of streamflow from the Big
  

12   Wood River, there is incidental recharge associated
  

13   with surface water diversions from the Big Wood River
  

14   to the Triangle, and there is direct infiltration of
  

15   snowmelt and precipitation.
  

16          Q.   Okay.  And is canal seepage part of the
  

17   source of water supply for the groundwater in the
  

18   Triangle?
  

19          A.   Yes, that would be part of what I'm calling
  

20   the incidental recharge associated with the surface
  

21   water diversions.
  

22          Q.   And we talked about this, I think earlier
  

23   in your deposition, but is there a calculation of how
  

24   much water gets into the Wood River Aquifer from canal
  

25   seepage in the Triangle?
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 1          A.   I'm sorry.  Can you ask that again?
  

 2          Q.   Is there a calculation for output of the
  

 3   model that will tell you how much water supply to the
  

 4   aquifer there is from canal seepage in the Triangle?
  

 5          A.   So there is a calculation for each stress
  

 6   period in the model of how much of the surface water
  

 7   diverted is -- is put into the -- yes, put into aquifer
  

 8   recharge as canal seepage.
  

 9          Q.   And you said "stress period"; is that the
  

10   word you used --
  

11          A.   Yes.
  

12          Q.   -- the phrase you used?
  

13          A.   Yes.
  

14          Q.   Okay.  What does that mean?
  

15          A.   A stress period is just a time period in
  

16   the model.  In the case of the Wood River Valley Model,
  

17   it's a month.
  

18          Q.   And do you know today what those -- what
  

19   that contribution is?
  

20          A.   It's in the data files, but I have not
  

21   extracted that or summarized it.
  

22          Q.   So there was a little bit of a conversation
  

23   that you had with Mr. Rigby about assuming that there
  

24   would be additional pumping in the Triangle in 2021
  

25   compared to your model run year of 2020; right?



Hearing - Vol. I - June 7, 2021 106

  

 1          A.   I did not do a model run of 2020.
  

 2          Q.   I'm sorry.  2000 -- I am sorry.  I had my
  

 3   numbers transposed there.  I'm a little dyslexic.
  

 4          A.   Yes.
  

 5          Q.   2002, not 2020.
  

 6          A.   Yes.
  

 7          Q.   Okay.  And so you said it might be
  

 8   something you could assume that there would be more
  

 9   pumping this year because the surface water wouldn't be
  

10   on as long; is that right?
  

11          A.   Yes.
  

12          Q.   Do you know if pumping is taking place
  

13   right now?
  

14          A.   I do not.
  

15          Q.   Do you have any understanding of what that
  

16   additional amount of pumping might be?
  

17          A.   For the -- if we go back to look at 2002
  

18   where we have the ET data and -- and the -- we could go
  

19   back at that and look and say, well, if they ran out of
  

20   surface water earlier to meet that same routine, they
  

21   would need X amount of additional pumping.
  

22          Q.   And that's not something that you've done?
  

23          A.   That is not something that I did.
  

24          Q.   And so I'm going to use the word
  

25   "speculate."
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 1               But you're just speculating that there may
  

 2   be more pumping this year than there was in 2002?
  

 3          A.   Yes.  I mean there -- they could -- they
  

 4   could voluntarily choose to reduce their ET and then
  

 5   not have additional pumping.  I mean that could happen.
  

 6          Q.   So do you know what changes have been made
  

 7   in irrigation practices in the Triangle between 2002
  

 8   and 2021?
  

 9          A.   No.
  

10          Q.   And so have there been some that could have
  

11   changed the amount of pumping that would be extracted
  

12   in 2021 compared to 2002?
  

13          A.   Well, if they increased their efficiency,
  

14   that might change the amount of pumping, but it would
  

15   not reduce the amount of consumptive use.  So the
  

16   impact would therefore be the same.
  

17          Q.   Okay.  So what consumptive use did you
  

18   presume in 2002?
  

19          A.   The consumptive use was calculated from the
  

20   actual METRIC evapotranspiration data and precipitation
  

21   data.
  

22          Q.   And that was -- you used an 85 percent
  

23   efficiency?
  

24          A.   No.  The 85 percent efficiency was not used
  

25   in the model simulations.
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 1          Q.   Okay.  So is there a figure that could be
  

 2   back-calculated or that has been back-calculated to
  

 3   show what the efficiency was in 2002?
  

 4          A.   The only efficiency that's used is the
  

 5   surface water efficiency that was used to calculate the
  

 6   groundwater demand.  And then the irrigate -- the
  

 7   irrigation efficiency for that, each entity, was also
  

 8   applied to the groundwater.
  

 9          Q.   Okay.  And so what's an irrigation entity
  

10   in the model?
  

11          A.   It's an area over which diversions and
  

12   consumptive use are aggravated.
  

13          Q.   And is it -- for example, there's a
  

14   District 45, Wood River Valley Irrigation District 45
  

15   irrigation district, is there a consumptive use
  

16   characterized over -- or sorry, used for that entire
  

17   irrigation district?
  

18          A.   So if -- yes.  For areas that have one
  

19   diversion heading that serves an entire area, we only
  

20   have the data for what they divert from the river, so
  

21   we have to aggregate over that area.
  

22          Q.   And do you know what the surface
  

23   efficiencies were calculated at for the Wood River
  

24   Valley Irrigation District 45?
  

25          A.   Not off the top of my head, no.
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 1          Q.   Do you know what the surface-water
  

 2   irrigation efficiencies were generally in the model?
  

 3          A.   They generally ranged from -- the
  

 4   calibration bounds were 50 percent to 90 percent, I
  

 5   believe.
  

 6          Q.   All right.  And based upon what factors
  

 7   were they calibrated to those different percentages?
  

 8          A.   They're -- the calibration can come up with
  

 9   any number in that allowable range, and it's trying to
  

10   make a best fit to all of the observations that it's
  

11   trying to match.  So those would be aquifer head and
  

12   reach gains in the streams.
  

13          Q.   Okay.  So I'm sorry, I may have lost you.
  

14   I thought you were calculating efficiencies for the
  

15   surface water deliveries.
  

16          A.   Yes.
  

17          Q.   So what does aquifer head have to do with
  

18   the efficiencies of the surface water deliveries?
  

19          A.   So the efficiency of the surface water
  

20   deliveries is used to calculate the infiltration of --
  

21   the infiltration of the recharge of excess surface
  

22   water delivered to irrigation fields, and it's used to
  

23   calculate the groundwater demand and the pumping.  So
  

24   what the model sees are those aquifer stresses that we
  

25   calculate from that surface water efficiency.  It
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 1   applies those stresses within the model, and then tries
  

 2   to match, as best it can, the aquifer head observations
  

 3   and the stream reach gain observations.
  

 4               And it's doing -- during calibration doing
  

 5   an iterative process, and it goes back, and trial and
  

 6   error adjusts that range of efficiency and determines
  

 7   whether or not it has an effect.  And if it does, it
  

 8   will adjust it accordingly.
  

 9          Q.   And so this model calibration you're
  

10   talking about, that is -- that was done with data
  

11   between 2010 and 2014; right?
  

12          A.   No, that's not correct.
  

13          Q.   The update for 1.1 wasn't done?
  

14          A.   1.1 included data from January of 1995
  

15   through December of 2014.
  

16          Q.   Okay.  And the initial model stopped at
  

17   2010?
  

18          A.   Correct.
  

19          Q.   So 1.1 added information between 2010 and
  

20   2014?
  

21          A.   That's correct.
  

22          Q.   And it's true that there's no significant
  

23   information in this model calibration about the amount
  

24   of pumping that took place in the Triangle between
  

25   2000 -- or between 1995 and 2014, no actual data?
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 1          A.   Well, I wouldn't say there's no
  

 2   information.  I mean there's -- there's some measured
  

 3   data, first off.  We did have measured data for about,
  

 4   over the entire model domain, I think about 20 percent
  

 5   of the groundwater diversions.
  

 6          Q.   I'm talking about the diversions in the
  

 7   Triangle.
  

 8          A.   And in the Triangle we have measured
  

 9   diversions for some of the wells as well.
  

10          Q.   You have very few measured diversions for
  

11   wells in the Triangle in the model calibration?
  

12          A.   That -- yes, but I wouldn't say there's no
  

13   information.
  

14          Q.   I didn't say --
  

15          A.   We have the information from the
  

16   evapotranspiration and precipitation.  We know there
  

17   was irrigation demand.  We know there's some limit on
  

18   the surface water supply.  So there is some
  

19   information.
  

20          Q.   I don't think I said "no information."  I
  

21   said there's no measured pumping levels, pumping from
  

22   the pumps in the Triangle, with the exception of a very
  

23   small number of wells for that entire model calibration
  

24   period?
  

25          A.   With the exception of the exchange wells
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 1   and a few others, there are not measured -- there are
  

 2   not measured pumping volumes for most of the
  

 3   calibration.
  

 4          Q.   And those exchange wells and a few others,
  

 5   what's the total amount of volume of pumping that you
  

 6   have for those?
  

 7          A.   I -- I'm not sure off the top of my head.
  

 8   Some of the exchange wells are fairly large, so it's
  

 9   not --
  

10          Q.   But compared to the overall amount of
  

11   pumping in the Triangle.
  

12          A.   It's relatively small.
  

13          Q.   Thank you.
  

14               So do you have water-level readings, actual
  

15   water-level readings from groundwater levels in the
  

16   Triangle that is included in the model calibration?
  

17          A.   Yes.
  

18          Q.   Okay.  Where did you get those?
  

19          A.   Some of them are from U.S. Geological
  

20   Survey, some of them were measured by IDWR staff, some
  

21   were measured by the Nature Conservancy.
  

22               And sorry, did you just ask in the
  

23   Triangle?
  

24          Q.   In the Triangle.
  

25          A.   Yeah.
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 1          Q.   Yeah.  So in the Triangle isn't it the case
  

 2   that you -- that the modelers would like to see
  

 3   significantly more water-level data in order to confirm
  

 4   the model?
  

 5          A.   That was the case as of the 2010
  

 6   calibration.  But one of the purposes of doing the
  

 7   recalibration that's in version 1.1 was to include data
  

 8   collected between 2011 and 2014, which did include a
  

 9   significant expansion of the IDWR water-level
  

10   monitoring network.
  

11          Q.   So but isn't it true that one of the
  

12   recommendations of the 1.1 model run was to increase
  

13   the amount of information for water-level data and
  

14   pumping data in the Triangle?
  

15          A.   I believe the recommendation was to
  

16   continue the level of monitoring that had been -- the
  

17   increased level of monitoring that had been expanded
  

18   prior to the calibration of 1.1.
  

19          Q.   Okay.  And that would be in the model
  

20   report?
  

21          A.   Yes.
  

22          Q.   And as we discussed before, I think the
  

23   model report recognized that there were significant
  

24   data gaps in the information available in the Triangle?
  

25          A.   I believe we discussed that was the wording
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 1   Allan used in his report and that I disagree with that
  

 2   characterization.
  

 3          Q.   You disagree with that characterization?
  

 4          A.   [No audible response.]
  

 5          Q.   Today?
  

 6          A.   I think I disagreed with it in my
  

 7   deposition as well.
  

 8          Q.   Did you disagree with Allan at the time he
  

 9   wrote his report in 2019?
  

10          A.   I don't recall that I focused very much on
  

11   his wording.  I agree with the recommendations to
  

12   continue that monitoring, and we have been continuing
  

13   that monitoring.
  

14          Q.   So the answer is no, you did not tell Allan
  

15   Wylie that there were not significant data gaps in the
  

16   1.1 model?
  

17          A.   I honestly don't recall.  That was a couple
  

18   years ago.
  

19          Q.   Okay.  And there's nothing in his report
  

20   that suggests that you did tell him that; right?
  

21          A.   No.
  

22          Q.   And on page 2 of your memo, staff report --
  

23   you got that?  You say here that "Wylie" -- in the
  

24   second full paragraph about two-thirds of the way down,
  

25   "Wylie concluded there had been a long-term groundwater
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 1   level decline since '68 but water-level trends appear
  

 2   to be stabilized since the formation of the BWRGWMA in
  

 3   1991."
  

 4               So would you agree that, that the
  

 5   water-level trends have stabilized since 1991?
  

 6          A.   I agree that the overall trend has
  

 7   stabilized since 1991.
  

 8          Q.   Okay.  And that is because of what?  To
  

 9   what do you attribute that stabilization?
  

10          A.   One possibility is that it's because the
  

11   groundwater management area formation basically put a
  

12   stop to approval of new groundwater uses for
  

13   consumptive use.  So groundwater pumping has continued
  

14   but at a similar level averaged year over year.  I mean
  

15   we expect that it's higher in low water supply years
  

16   and less in good water supply years for the surface
  

17   water.  But overall it averages out to be about the
  

18   same, whereas prior to 1991 consumptive use of
  

19   groundwater would have been -- or was, you know,
  

20   increasing as new water rights continued to be
  

21   approved.
  

22          Q.   And as water rights -- new water rights
  

23   stopped being approved, except -- well, let me back up
  

24   a step.
  

25               Is it true that there is no new water
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 1   rights for groundwater since 1991?
  

 2          A.   My understanding is that there should not
  

 3   be new consumptive use of groundwater.  So there might
  

 4   be new water rights for nonconsumptive uses or new
  

 5   water rights if they are mitigated somehow.
  

 6          Q.   Okay.  So how does -- how do you know as a
  

 7   modeler whether those new rights have been mitigated?
  

 8          A.   Well, that's a -- that's a water right
  

 9   condition.
  

10          Q.   It doesn't factor into your calculation --
  

11   your running of the model, whether or not those new
  

12   rights are adequately mitigated or not?
  

13          A.   I don't think that's really -- I mean it --
  

14   in the model it would be -- it would be reflected in
  

15   the recorded surface water diversions that we use in
  

16   the model.  But I don't need to know about it directly,
  

17   because I'm using the diversion -- surface water
  

18   diversion data.
  

19          Q.   And I think you said that some -- when we
  

20   talked last at your deposition, you didn't know whether
  

21   or not the source of the mitigation water was from Big
  

22   Wood or from Silver Creek for these new wells?
  

23          A.   I -- I'm not sure.  I'd have to go back and
  

24   look at the data.
  

25          Q.   And so to the extent that there was
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 1   mitigation from the Big Wood River, that would -- what
  

 2   effect would that have on the groundwater in the
  

 3   Triangle, if you mitigated from a right -- for a right
  

 4   by using surface water out of -- or by not using
  

 5   surface water in the Big Wood and pumping out of the
  

 6   ground, what effect would that have on the groundwater?
  

 7          A.   Well, I mean the idea with water rights
  

 8   that are able to be mitigated that way is that the well
  

 9   is so close to the river that its -- its -- that its
  

10   depletions are actually coming directly from the river
  

11   within a short period of time.
  

12          Q.   And --
  

13          A.   And so really in the scheme of the -- you
  

14   know, the regional aquifer, there's not -- there
  

15   shouldn't be an impact on the aquifer, basically.
  

16          Q.   And you didn't analyze the wells with
  

17   mitigation to determine if that was in fact the case?
  

18          A.   I did not personally do that, no.
  

19          Q.   On page 4 of your staff report you discuss
  

20   these four wells that you use to compare groundwater
  

21   trends with Silver Creek trends.
  

22               And I think you identified that there were
  

23   two of them that were of primary interest to you in
  

24   trying to determine that correlation; right?
  

25          A.   I -- I determined there were two of them



Hearing - Vol. I - June 7, 2021 118

  

 1   that had sufficient records of measurement between 1995
  

 2   and 2014, which is the same time period we have the
  

 3   reach gains calculated for the model dataset.
  

 4          Q.   So there's only four wells in the entire
  

 5   Triangle that have data that goes back to 1995?
  

 6          A.   Well, there may be some others that have a
  

 7   small number of data points that -- that go back that
  

 8   far.  I'm not sure.
  

 9          Q.   And then of the four, you discarded two of
  

10   them, the Stalker Creek and the Picabo wells, because
  

11   there was insufficient data between '95 and 2012, it
  

12   looks like; right?
  

13          A.   Well, I didn't do the correlation with
  

14   them.
  

15          Q.   And you didn't do the correlation with them
  

16   because?
  

17          A.   Because there's not a -- I didn't think
  

18   there were enough records of measurement during the
  

19   same time period as I had in the Silver Creek reach
  

20   gain.
  

21          Q.   Okay.  And then you did a correlation
  

22   between groundwater levels in those two wells.
  

23               If I look at Silver Creek on Figure 9 on
  

24   page 9, that's your R-squared values --
  

25          A.   Yes.
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 1          Q.   -- right?
  

 2               And so explain to me what the R-squared
  

 3   value of .64 for this -- which well is the one in
  

 4   purple.  Is that the Stalker Creek well?  No, that's
  

 5   the Baseline well, right, the unconfined aquifer well?
  

 6          A.   It's the -- yeah, that's the Baseline well.
  

 7          Q.   Okay.  And then the other well, that's over
  

 8   by Willow Creek?
  

 9          A.   The other well is the Heart Rock Ranch
  

10   well.
  

11          Q.   Okay.  I want to ask this question now, and
  

12   I'm going to follow up with this other topic a little
  

13   later, but did you have do a response function analysis
  

14   on the Heart Rock Ranch well?
  

15          A.   Yes, I did response functions for all of
  

16   the model cells that had irrigation PODs in them.  I
  

17   did points of diversions in them.
  

18          Q.   Okay.  Do you remember what the response
  

19   function was for the Heart Rock Ranch well?
  

20          A.   I believe it was, for the confined aquifer
  

21   represented by layer three, I believe it was between 20
  

22   and 30 percent, somewhere in there.
  

23          Q.   20 and 30 percent?
  

24          A.   Yeah.  And that's the amount that accrues
  

25   to Silver Creek between May 1 and September 30th.  So
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 1   there would be additional water that would accrue to
  

 2   Silver Creek later in time.
  

 3          Q.   So Mr. Vincent testified today that the
  

 4   streamflows response function were at .8 between the
  

 5   Hailey gage readings and the Silver Creek readings at
  

 6   Sportsman's.
  

 7               And that's a higher confidence level or a
  

 8   higher correlation than what you've got in these two
  

 9   well numbers; right?
  

10          A.   Well, Sean didn't testify about response
  

11   functions.
  

12          Q.   I'm not asking you about response
  

13   functions.
  

14          A.   I thought you said "response functions."
  

15   Sorry.
  

16          Q.   I'm asking you about the R-squared values.
  

17   He said that he did a correlation between the flows at
  

18   Hailey --
  

19          A.   Right.
  

20          Q.   -- and the discharge at Silver Creek.
  

21          A.   Yes.
  

22          Q.   And you did the same thing.  You did an
  

23   R-squared value between the depth to water in these two
  

24   wells?
  

25          A.   Yes.
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 1          Q.   He found a higher correlation between the
  

 2   flows at Hailey than you found in these two wells;
  

 3   right?
  

 4          A.   That may be true.
  

 5          Q.   And is there a reason for that?
  

 6          A.   Well --
  

 7          Q.   If -- go ahead.
  

 8          A.   Discharge in Silver Creek is related to
  

 9   aquifer water levels.  It's also related to the
  

10   discharge in Hailey.  It's all related.
  

11          Q.   And did you do -- attempt a correlation
  

12   between the deliveries at the 45 or the Baseline canals
  

13   and the flows at Silver Creek?
  

14          A.   There are a number of irrigation diversions
  

15   in the Triangle.  There's no reason I would have
  

16   focused on one particular diversion, so no.
  

17          Q.   No.  Even though the 45 is by far the
  

18   largest in the Triangle?
  

19          A.   Well, it's represented in the -- the
  

20   diversions in the District 45 and all of the other
  

21   surface water diversions are represented in the model.
  

22   So in the model you're incorporating all of that data,
  

23   not just the District 45.  So there's no reason to look
  

24   at District 45 in the model.
  

25          Q.   So is it true that the groundwater levels
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 1   that you've got from these two wells are represented in
  

 2   the model?
  

 3          A.   Yes, they are.
  

 4          Q.   Okay.  So it's important to represent
  

 5   those -- that correlation here, but not the other
  

 6   correlations that I just discussed, the 45 deliveries
  

 7   and the Hailey gage deliveries?
  

 8          A.   That was the decision I made when I wrote
  

 9   the memo, yes.
  

10          Q.   And you decided not to include other
  

11   correlations but just these groundwater levels?
  

12          A.   I did not consider doing any other
  

13   correlations.
  

14          Q.   So turn over to page 15 of your report.
  

15   And you addressed this a little bit with Ms. Carter
  

16   earlier in your testimony, at the beginning of your
  

17   testimony, about how there's uncertainty in all
  

18   groundwater model predictions.  And you said here in
  

19   your memo that you have predictive uncertainty of .054
  

20   [sic] to plus or minus 22 percent in the target reach.
  

21               So the .54 percent uncertainty represents
  

22   what kind of information?
  

23          A.   I -- can you rephrase that?  I'm not sure
  

24   what you're asking.
  

25          Q.   So what does .54 percent uncertainty mean
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 1   in respect --
  

 2          A.   It means that a 95 percent confidence --
  

 3   that the uncertainty analysis that Allan did indicates
  

 4   that a 95 percent confidence interval the prediction
  

 5   could be .54 percent higher or lower than the predicted
  

 6   value.
  

 7          Q.   Okay.  And this prediction is at a
  

 8   location, your memo says, north of Hailey; right?
  

 9          A.   Yes.
  

10          Q.   And you -- can you explain why that
  

11   uncertainty at the area north of Hailey is less than a
  

12   percent?
  

13          A.   The predictive uncertainty at the location
  

14   north of Hailey -- and the target reach there is the
  

15   Big Wood River above Hailey is inherently lower to
  

16   begin with because of the geometry of the aquifer and
  

17   the -- it's a relatively narrow valley at that point.
  

18   And the location of the cell we applied the stress in
  

19   is fairly close to the river, and there aren't other
  

20   outlets for the water very -- in close proximity to
  

21   that -- the location we applied the stress.
  

22          Q.   Okay.  And then there are three locations
  

23   in the Triangle south of Bellevue that were included in
  

24   this uncertainty analysis?
  

25          A.   That's correct.
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 1          Q.   And you got between 15-and-a-half plus or
  

 2   minus to 22-and-a-half plus or minus uncertainty at
  

 3   those locations.
  

 4               So the uncertainty percentages, they mean
  

 5   it's uncertain as to where the water goes, how long it
  

 6   takes to get there, and how much?  Does uncertainty
  

 7   bring in all those factors?
  

 8          A.   Yes.
  

 9          Q.   Okay.  And so it's higher in the area south
  

10   of Bellevue.
  

11               Why is that?
  

12          A.   Again, because of the geometry of the
  

13   aquifer and the outlets for water storage, so the --
  

14   the uncertainty based on that is higher to begin with
  

15   than it is in the narrow valley to the north.  So in
  

16   other words, as Allan would put it, if you were doing
  

17   an analytical solution, your analytical solution in the
  

18   Triangle would have a much higher uncertainty than your
  

19   analytical solution in the narrow valley to the north.
  

20               And even though doing the numerical model
  

21   allows you to lower that uncertainty to something less
  

22   than what you would have with an analytical solution,
  

23   it still is, you know, likely going to be higher in the
  

24   Triangle no matter how much data you're able to put
  

25   into the model because of that geometry of the system.
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 1          Q.   Is there something in your staff memo where
  

 2   you recommend how to deal with this uncertainty?
  

 3          A.   No.
  

 4          Q.   Does the Department have any guidelines on
  

 5   how it should deal with model uncertainty?
  

 6          A.   Not -- not specific guidelines.  There have
  

 7   been previous -- previous administrative proceedings
  

 8   involving -- involving the ESPA model that have dealt
  

 9   with that subject.
  

10          Q.   Yeah.  I thought you said -- and maybe it's
  

11   here in your memo.  But I thought you said that as
  

12   we -- that this uncertainty prediction for the location
  

13   south of Bellevue was 22 percent, but it would be
  

14   higher in -- in looking at the three-month time period
  

15   you're looking at here in this curtailment run than it
  

16   would be for the ten-month period that Allan Wylie ran
  

17   it for his uncertainty analysis; is that right?
  

18          A.   I said that it may be higher.
  

19          Q.   And is there any way to -- for you to know
  

20   how much higher?
  

21          A.   We would have to do another uncertainty
  

22   analysis specific to the prediction we're looking at
  

23   here, and unfortunately that's -- it's not something
  

24   we're able to do in the limited time frame that we have
  

25   for this proceeding.



Hearing - Vol. I - June 7, 2021 126

  

 1          Q.   So how long would it take you to do that
  

 2   uncertainty analysis for a shortened period of time,
  

 3   given the fact you've already got an uncertainty
  

 4   analysis for a ten-month period?
  

 5          A.   I -- I'm not sure.
  

 6          Q.   Is that something you could do?
  

 7          A.   If given enough time, yes.
  

 8          Q.   On page 16 of your memo, you're referring
  

 9   here to the curtailments in 2007 and 2012 simulation.
  

10               But that's for that curtailment over the
  

11   entire model period from '99 to 2014?
  

12          A.   I'm sorry.  Can you ask that again?
  

13          Q.   Yeah.  That was a terrible question.
  

14               So the curtailment scenario you ran in 2019
  

15   was for that entire model period of '99 to 2014?
  

16          A.   I did three simulations --
  

17          Q.   Okay.
  

18          A.   -- in the 2019 report.  That was one of
  

19   them.
  

20          Q.   Okay.  And then the other two were what?
  

21          A.   The effects of curtailing groundwater use
  

22   for a single irrigation season during the water year of
  

23   2007, and then also a single irrigation season during
  

24   2012.
  

25          Q.   Okay.  And so what was the -- what was the
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 1   different outcomes of those three model simulations?
  

 2          A.   So the continuous curtailment simulation
  

 3   from 1995 through 2014 shows the effects of -- the
  

 4   cumulative effects of groundwater use year to year.  So
  

 5   it shows, you know, if you curtail for one year, you
  

 6   have some -- some water still remaining in aquifer
  

 7   storage at the beginning of next irrigation season.  So
  

 8   when you curtail the next irrigation season, you're
  

 9   building from a little bit higher baseline, and it
  

10   creates a cumulative effect.
  

11               And looking at the 1995 to 2014, it shows
  

12   you -- it gives you a prediction of what that
  

13   cumulative effect is and how much impact that has.
  

14   Looking at just a single year shows you what the
  

15   response would be if you just, you know, start now and
  

16   go forward for one year.
  

17          Q.   And so if you have a 2017 water year,
  

18   that's going to skew the analysis, because it's such a
  

19   big water year, of the long-term effects?
  

20          A.   Well, and that's another thing the 1995
  

21   through 2014 simulation can help you look at.  We don't
  

22   have 2017 in that dataset, but we did have other very
  

23   wet water years in that dataset.
  

24               So for example, on the SWSI 1995 had a June
  

25   through September flow that was greater than 2017, and
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 1   that is in the model simulation.  And then '97 -- 1997
  

 2   and 1998 and 2011, for example, are also wet years.
  

 3   And yes, you will have different -- different predicted
  

 4   impacts in those years than in the dry years.
  

 5          Q.   So when you did your task to compare
  

 6   curtailment runs in 20 -- sorry, curtailment runs for
  

 7   2021 in this proceeding, you chose 2002 as your
  

 8   comparable year; right?
  

 9          A.   That's what I used as a baseline year.
  

10          Q.   Okay.  And then what you found is you did
  

11   curtailments for four different time steps, May 1,
  

12   June 1, July 1, and August 1?
  

13          A.   Four different starting dates for the
  

14   curtailment, yes.
  

15          Q.   Okay.  And those time steps are done on a
  

16   monthly basis; right?
  

17          A.   Well --
  

18          Q.   So let me ask the question better.
  

19          A.   Okay.
  

20          Q.   Or try to ask the question better.
  

21               So the model would give you an output as of
  

22   the end of the month of May if you started on May 1?
  

23          A.   Well, the model will give you whatever
  

24   output you ask it for, but I like -- I collected the
  

25   output at the end of the month.
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 1          Q.   So when you run your model, it doesn't tell
  

 2   you -- let's just use the July 1 time date.
  

 3               It's not going to tell you how much water
  

 4   will accrue to the stream on July 1 with a curtailment?
  

 5          A.   You could run it that way, but I would
  

 6   recommend against that because it was calibrated to
  

 7   monthly -- with monthly stress periods.
  

 8          Q.   So what your report tells us is that if you
  

 9   curtail on July 1 that this will be the cumulative
  

10   effect over the course of the month --
  

11          A.   Correct.
  

12          Q.   -- right?
  

13               And not necessarily what happens as that --
  

14   what kind of curve there is in terms of what additional
  

15   flows accrue during what period of time?
  

16          A.   That's correct.
  

17          Q.   And so one of the things you found when you
  

18   did the model runs was that there was a significant
  

19   portion, two-thirds of the curtailed water, that stayed
  

20   in the aquifer after October 1st; right?
  

21          A.   That's correct.
  

22          Q.   And that's with a -- if we're curtailing
  

23   just in the Triangle, that's with a plus or minus
  

24   22 percent -- well, plus or minus 22 percent, so it
  

25   could be as much as 80 percent of the water would stay
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 1   in the aquifer on October 1; right?
  

 2          A.   Yeah.  The volume remaining in the aquifer
  

 3   October 1 could be -- the uncertainty goes both ways.
  

 4   It could be more; it could be less.
  

 5          Q.   And I think you said that there's some kind
  

 6   of Department experience in how to deal with those
  

 7   efficiencies -- those predictive error -- or not
  

 8   predictive errors, but the predictive uncertainty?
  

 9          A.   I said -- I think I said there's been
  

10   some -- may be some direction in previous proceedings.
  

11          Q.   Do you know what that is?
  

12          A.   That's kind of getting into the legal --
  

13   maybe the legal burdens of proof, which is a bit out of
  

14   my area.
  

15          Q.   So the answer is you don't know what those
  

16   guidance are?
  

17          A.   I not -- I can't really speak to that, no.
  

18          Q.   I think you said earlier in response to
  

19   some questions from Ms. Carter that the aquifer
  

20   uncertainty calculations in the ESPAM 2.2 were
  

21   somewhere between minimal and 9 percent?
  

22          A.   Yes, for a steady state or five-year
  

23   analysis.
  

24          Q.   And you think that -- for a steady-state
  

25   analysis.
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 1               So what kind of model is this?
  

 2          A.   This is a transient analysis.
  

 3          Q.   Okay.  So do transient analyses tend to
  

 4   have higher uncertainty factors?
  

 5          A.   Yes.  And in the -- in the ESPAM there were
  

 6   some steady-state and there were some transient
  

 7   analyses for a five-year time frame.  And the transient
  

 8   analyses had somewhat higher uncertainty than the
  

 9   steady-state analyses.
  

10          Q.   And so I thought you said that because the
  

11   time period was longer in the ESPAM model compared to
  

12   the ten-month period that Allan Wylie used it, those
  

13   numbers were comparable, the 22 percent and the
  

14   9 percent?
  

15          A.   I don't know if they're comparable.  But I
  

16   was just saying that I thought 22 percent was -- was
  

17   probably a reasonable expectation for a shorter time
  

18   period.
  

19          Q.   Okay.  And then as we get even shorter into
  

20   the three-month time period, that expectation of the
  

21   uncertainty would go up?
  

22          A.   Probably.
  

23          Q.   And no one's asked you to make that
  

24   determination of what that uncertainty would be for the
  

25   time period that we're dealing with here?
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 1          A.   No.
  

 2          Q.   So let's talk about the model, the
  

 3   boundaries for your area of simulated curtailment.
  

 4   First let's discuss the southwest around Willow Creek.
  

 5   We're looking at pages 22 and 23.
  

 6          A.   Yes.
  

 7          Q.   So tell me how you adjusted the model
  

 8   boundary in the southwest around Willow Creek?  What
  

 9   did you do?
  

10          A.   I used the modeled extent of the confined
  

11   aquifer in that area.
  

12          Q.   So anything in the unconfined aquifer was
  

13   excluded, anything in the confined aquifer was
  

14   included?
  

15          A.   Yes.
  

16          Q.   And you made that decision because what?
  

17          A.   Because pumping in the unconfined aquifer
  

18   in the Willow Creek drainage area does not have a
  

19   significant impact on Silver Creek.  Pumping in the
  

20   unconfined aquifer in that area primarily impacts
  

21   discharge to Willow Creek and the Wood River below the
  

22   dry bed.
  

23          Q.   Okay.  And so is there a response function
  

24   for the wells in this confined aquifer in the southwest
  

25   corner that you looked at?
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 1          A.   Yes.
  

 2          Q.   And what was that?
  

 3          A.   Again, I think it was in the range of 20 to
  

 4   30 percent.
  

 5          Q.   On your map you've got some -- a number of
  

 6   wells to the west of the dry bed below the boundary
  

 7   line?
  

 8          A.   Yes.
  

 9          Q.   Are those included in the curtailment area,
  

10   or not?
  

11          A.   In the area south of Glendale Bridge?
  

12          Q.   Yes.
  

13          A.   The ones to the left of the orange line are
  

14   not included.
  

15          Q.   The ones to the -- so there's -- I see
  

16   one -- oh, there's a couple.  All right.  So those are
  

17   not included.
  

18               Why are they not included?
  

19          A.   Because the model does not extend the
  

20   confined aquifer to that location.
  

21          Q.   Okay.  But if I am going up above the area
  

22   where the model extent of the confined aquifer is,
  

23   there's a dry beds area that's highlighted in yellow,
  

24   there are -- I don't know -- a dozen or so well points
  

25   or points of diversion that are located west of the dry
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 1   beds and outside the confined aquifer?
  

 2          A.   Yes.
  

 3          Q.   So are those in the area of potential
  

 4   curtailment?
  

 5          A.   Yes.
  

 6          Q.   Okay.  So how did you decide to include
  

 7   those in the area of potential curtailment?
  

 8          A.   So again, I looked at and provided
  

 9   transient response functions for layer one of the model
  

10   and layer three of the model for every location that
  

11   had an irrigation point of diversion from groundwater.
  

12               And in the unconfined aquifer there are
  

13   significant impacts to Silver Creek if you are --
  

14   unless you are in the area that's basically contained
  

15   within the Willow Creek drainage area in the Big Wood
  

16   below the dry bed.  So unless you're right in that
  

17   area, there is a significant impact.
  

18               So it was based on that analysis of the
  

19   response function that helped guide where the areas
  

20   that -- that had a minimal impact on Silver Creek were.
  

21          Q.   So did you select the response function
  

22   that was -- you thought was enough for there to be a
  

23   significant impact on Silver Creek?
  

24          A.   Not explicitly.
  

25          Q.   So how did you decide that these areas to
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 1   the west had a response function high enough to include
  

 2   them?
  

 3          A.   Well, in the northern boundary I used
  

 4   the -- the beginning of the dry bed at Glendale Bridge
  

 5   to draw the northern boundary.  So it was not based
  

 6   explicitly on a response function cutoff.
  

 7               On the southwest, the ones I've excluded on
  

 8   the southwest and the southeast are very, very low
  

 9   response functions, and they jump to a very, very low
  

10   response function in the confined aquifer as soon as
  

11   you move into that Willow Creek drainage area and the
  

12   lower -- you know, the Big Wood River below Heart Rock
  

13   Ranch drainage area.
  

14          Q.   So what I was trying to ask you about was
  

15   the area west of the dry beds and inside the model
  

16   boundary and south of the boundary that's drawn here.
  

17          A.   Uh-huh.
  

18          Q.   And so if what I'm trying to understand is
  

19   how those wells were sorted to include -- to be
  

20   included in the potential area of curtailment?
  

21          A.   Well, I didn't do a direct cutoff based on
  

22   a response function percentage, but I can see from the
  

23   response functions that if I -- if I excluded those, I
  

24   would not have -- if I had started excluding things
  

25   that had that level of response function, I would not
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 1   be achieving the 99 percent volume of response at
  

 2   Silver Creek.
  

 3          Q.   Okay.  So south of the line there's no --
  

 4   there's no response function cutoff that you used to
  

 5   decide whether a well should be or shouldn't be
  

 6   included?
  

 7          A.   Well, once you get -- I mean as you get
  

 8   south of the line, the response functions -- I'm not
  

 9   sure what your question is.
  

10          Q.   So they vary -- the response functions can
  

11   vary anywhere from a percent all the way to 60 percent,
  

12   70 percent.
  

13               So what -- did you look at those response
  

14   functions and say these wells are included and these
  

15   wells are not, or did you just say everything below the
  

16   line, with the exception of Willow Creek, is included?
  

17          A.   Well, I looked at the response functions,
  

18   and they are -- and there aren't -- it's not like if
  

19   you go -- until you get down into Willow Creek or down
  

20   by Picabo your response functions aren't going down.  I
  

21   mean it's not like I have a -- it's not like I have
  

22   some point down here in the middle where their response
  

23   function is suddenly 1 percent when everything else
  

24   around it is higher.  I'm not sure what your...
  

25          Q.   So what was the response function that you
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 1   thought was sufficient to include a well in the area of
  

 2   curtailment?
  

 3          A.   Again, I didn't set a number.  I looked at
  

 4   what could be excluded.  And the ones that are excluded
  

 5   in the southwest and the southeast I believe are --
  

 6   they're very low.  I believe they're around a percent
  

 7   or less.
  

 8          Q.   So what is it about the geology in the
  

 9   southeast around Picabo that leads you to exclude some
  

10   of those wells to the -- in the area of Picabo?
  

11          A.   Well, down -- so the Silver Creek and its
  

12   tributaries are directly hydraulically connected to the
  

13   aquifer upstream of the Sportsman's Access gage.  Below
  

14   the Sportsman's Access gage Silver Creek becomes
  

15   perched above the aquifer.  And, you know, if you're
  

16   still -- you could be downstream of Sportsman's Access
  

17   gage and still have impacts on Silver Creek, but at
  

18   some point you get far enough away into that perched
  

19   aquifer that your impacts become pretty minimal.  And
  

20   that's what's happening down in the vicinity of Picabo.
  

21   Their impacts are primarily to -- it's not that they
  

22   don't have impacts, but the impacts of the pumping
  

23   primarily reduce aquifer outflow to the Eastern Snake
  

24   Plain Aquifer.
  

25          Q.   So that line you drew just to the west of
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 1   Picabo is further east than where the modeled extent of
  

 2   the confined aquifer is?  So I'll try to ask the
  

 3   question again.
  

 4               Is there a response function that you used
  

 5   to draw that line?
  

 6          A.   No.  Again, on the -- the only place
  

 7   there's that significant difference between the
  

 8   unconfined -- or that distinction between the confined
  

 9   and unconfined aquifer is in the immediate drainage
  

10   area of Willow Creek and the Big Wood River below Heart
  

11   Rock Ranch, because that's the area where pumping in
  

12   the unconfined primarily impacts Willow Creek and the
  

13   Big Wood River below the dry bed.  Everywhere else --
  

14   everywhere else -- well, except for the southeast, then
  

15   it primarily impacts groundwater flow to the ESPA, and
  

16   that's why that's excluded.
  

17          Q.   And so what I'm trying to understand is how
  

18   you drew that orange line just to the west of Picabo.
  

19               What factors did you use to determine that
  

20   wells on one side of the line were going to be
  

21   curtailed and wells on the other side of the line were
  

22   not?
  

23          A.   Well, you can see there's quite a bit of
  

24   distance between wells there, but the -- I drew the
  

25   line to include these wells that have very low response
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 1   functions to Silver Creek.  So they're -- they're zero
  

 2   to 1 percent, I believe, if I recall correctly.
  

 3          Q.   And is this map on Figure 17, does that
  

 4   include every well in the Triangle?
  

 5          A.   It includes all of the irrigation and
  

 6   municipal points of diversion.
  

 7          Q.   But not the domestic?  That's the only
  

 8   thing that's excluded?
  

 9          A.   It doesn't include the domestic, and I
  

10   don't believe it shows the fish propagation wells
  

11   either.
  

12          Q.   On page 23 of your memo you say that you're
  

13   going to -- your simulated curtailment south of
  

14   Glendale would affect water supply for 23,000 acres of
  

15   land; is that right?
  

16          A.   Yes, approximately.
  

17          Q.   Okay.  And that's determined based upon
  

18   what information?
  

19          A.   Well, that's determined -- I determined
  

20   that from the model files.  And that information was
  

21   based on a combination of water right places of use and
  

22   the water source, and also the irrigated lands
  

23   delineation that I used with the curtailment scenario.
  

24          Q.   And were you asked to determine what the --
  

25   let me rephrase this.
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 1               Did you know what the impact of curtailing
  

 2   those 23,000 acres of land would be starting on July 1?
  

 3          A.   No.
  

 4          Q.   Have you looked at the irrigation places of
  

 5   use and the crop mix to determine whether or not that
  

 6   would have an adverse effect on the ability to grow
  

 7   crops in that area?
  

 8          A.   I have not been asked to look at the
  

 9   effects of the curtailment.
  

10          Q.   And have you been asked to look at the
  

11   benefits that would flow to the downstream water users
  

12   as a result of this curtailment?
  

13          A.   Only to the extent that it's to predict the
  

14   volume of water that would -- but nothing other than
  

15   that.
  

16          Q.   And you don't know how many acres would
  

17   benefit from this?
  

18          A.   No.
  

19          Q.   Or what their crop needs are?
  

20          A.   No.
  

21          Q.   So turn to page 26.  The second full
  

22   paragraph I think you -- hold on a second.  Let me ask
  

23   you to look at the third paragraph.  You say that the
  

24   seepage losses between Sportsman's Access gage above
  

25   Picabo and Station 10 are between 20 to 37 percent of
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 1   the inflow?
  

 2               Do you see you report that?
  

 3          A.   Yes.
  

 4          Q.   What's that number?  What are those
  

 5   calculations based on?
  

 6          A.   They are based on the USGS streamflow
  

 7   measurements at the Sportsman's Access gage, Water
  

 8   District 37 records of the Little Wood River at
  

 9   Station 10 gage, and Water District 37 records of 30
  

10   diversions from Silver Creek that occur between those
  

11   locations and two inflows to Silver Creek that occur
  

12   between those two locations.
  

13          Q.   Who did these calculations or these
  

14   estimates?
  

15          A.   I did the calculations.
  

16          Q.   Okay.  And how do you get a range of 20 to
  

17   37 percent?  Does that just depend on the year?
  

18          A.   Well, I actually did them by -- I did the
  

19   average monthly, used average monthly data.  So there's
  

20   a different value for each month.
  

21          Q.   So is it you got greater losses with less
  

22   flow or greater losses with greater flow?
  

23          A.   You might note in my report that there's --
  

24   I think there's a lot of uncertainty in these
  

25   measurements.  But in this case percentagewise we got a
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 1   lower percentage loss with lower flows.
  

 2          Q.   Okay.  And so the 20 to 37, what months
  

 3   does that -- what months do those -- does that range
  

 4   stretch over?
  

 5          A.   May 2020 through August 2020.
  

 6          Q.   And so which -- does it go -- which way
  

 7   does it go?  Is May 20 percent and August 37 percent?
  

 8          A.   From Table 3 on page 28 of the report,
  

 9   August is 20 percent, May is 36 percent.
  

10          Q.   Okay.  And I think Sean directed us to you
  

11   to -- for some questions about the Department's
  

12   concerns about the gage at Station 10.
  

13               Do you have -- do you know of any
  

14   Department concerns about the accuracy of the gage at
  

15   Station 10?
  

16          A.   A little bit.  And I'm not sure -- are you
  

17   referring to our gage or are you referring to the
  

18   watermaster's gage.
  

19          Q.   So I don't know.  Are there two different
  

20   gages at the same location?
  

21          A.   There are two different sensors at this
  

22   location, yes.
  

23          Q.   Okay.  So is there a difference between the
  

24   Department's numbers and the watermaster's numbers?
  

25          A.   Well, that's not really the concern at this
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 1   point.  The main concern at this point is that there
  

 2   have not been -- there haven't been -- I think the main
  

 3   concern is that there haven't been adequate -- an
  

 4   adequate number of manual measurements made to
  

 5   calibrate the rating curve.
  

 6               And there are also, my understanding, some
  

 7   concerns about the different sensors.  And the
  

 8   Department's sensor, we originally put that sensor in
  

 9   because we wanted to get wintertime data to collect
  

10   seepage measurements for input into the Eastern Snake
  

11   Plain Aquifer model.
  

12               The sensor that was put in there was put
  

13   out in the stream.  We've had a lot of problems with it
  

14   freezing, and we're not getting the data for the
  

15   winter, which is really what we wanted for the ESPA
  

16   model, and is something that would have been helpful to
  

17   see here to be able to look at seepage rates without
  

18   having the uncertainty associated with all those --
  

19   with those, you know, 32 diversions and inflows to
  

20   the -- to the reach.
  

21               But unfortunately -- and the Department has
  

22   been -- we have a staff member who's been working with
  

23   Kevin Lakey's consultant to try and improve our gaging
  

24   there.  And he has just recently started making -- he's
  

25   making periodic or much closer together manual
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 1   measurements there, and he's going to be making them
  

 2   this winter to improve the rating curve particularly
  

 3   for low flows.
  

 4          Q.   So do you know if there's a difference
  

 5   between what the Water District's ratings or
  

 6   measurements show and what the Department's
  

 7   measurements show?  Are they both consistent with one
  

 8   another?
  

 9          A.   Well, up until just this last -- our staff
  

10   had not been making manual measurements.  We had been
  

11   using the Water District's manual measurements and
  

12   their rating curve to apply to our sensor.
  

13               And again, the main issue was that they
  

14   haven't been making as many manual measurements as we
  

15   would like to have.  So we're starting doing that with
  

16   our own staff.
  

17          Q.   And you also, then, report that there's
  

18   losses between Sportsman's Access and downstream of the
  

19   bridge, the 93 bridge, on page 29 of your memo.
  

20          THE HEARING OFFICER:  Could I ask you to speak
  

21   up as you question, Mr. Barker.
  

22          MR. BARKER:  I'll do my best.
  

23          THE HEARING OFFICER:  As well as Ms. Sukow.
  

24          MR. BARKER:  We both can just whisper and --
  

25   sorry.
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 1          Q.   So my question is, on page 29 there's a
  

 2   reference to seepage losses between Sportsman's Access
  

 3   and the bridge.  And there's a figure of between 7 and
  

 4   15 cfs.
  

 5               Do you see that?
  

 6          A.   That is -- where is it on the page here?
  

 7   Oh, okay.  There I am just quoting from one of the
  

 8   meeting minutes of the Big Wood River Groundwater
  

 9   Management Area Advisory Committee, where, as far as
  

10   I'm concerned, this is anecdotal.  I have not seen any
  

11   of the measurement data that support this.
  

12               But the comment was made in that meeting
  

13   that seepage losses in the vicinity of the Highway 95
  

14   bridge have been identified by water users as a
  

15   concern, and that somebody claimed that Water
  

16   District 37 has measured losses in the range of 7 to
  

17   15 cfs.
  

18               I requested data from Kevin Lakey.  He did
  

19   provide me coordinates of the location that he's
  

20   measuring above the bridge and then further downstream
  

21   at the Ragsdale site, which is below a few other
  

22   diversions, but -- and I requested that he send me the
  

23   measurement data from that, but he has not sent that to
  

24   me as of the date of this memo or as of today.
  

25          MR. BARKER:  Mr. Director, I have a couple of
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 1   exhibits that I would like to share with the witness,
  

 2   if I may.
  

 3               Or do you want to take a short --
  

 4          THE HEARING OFFICER:  We're well into the lunch
  

 5   hour.  How much longer, Mr. Barker?  Do you want to
  

 6   wait and come back?
  

 7          MR. BARKER:  We could take a quick break, a
  

 8   lunch break, if that's okay with you.
  

 9          THE HEARING OFFICER:  Everybody else?
  

10          MR. BARKER:  Take a half an hour or more.
  

11          THE HEARING OFFICER:  Is this an appropriate
  

12   time?
  

13               Okay.  Let's come back at two o'clock.
  

14               (Lunch recess.)
  

15          THE HEARING OFFICER:  On the record.  We're back
  

16   on the record after the lunch recess.
  

17               Mr. Barker, you may continue to examine
  

18   Ms. Sukow.
  

19          MR. BARKER:  Thank you, Mr. Director.
  

20          Q.   I hope everybody had a chance to catch
  

21   their breath, particularly you, Jennifer.  Thank you
  

22   for your time this morning and afternoon.
  

23               Would you pull out your staff report,
  

24   please, and look at page 21.  Do you have that -- if
  

25   I've got the right page, the predicted responses and
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 1   curtailment within the entire model boundary?
  

 2          A.   Yes.
  

 3          Q.   That's the right one?  Okay.  So what I
  

 4   want you to do is look at the heading "Big Wood Above
  

 5   Dry Bed."
  

 6               And that refers to a response at what
  

 7   location on the river?  Is that Glenwood Bridge?  Is
  

 8   that somewhere further upstream?  Where is that
  

 9   measured?
  

10          A.   It's Glendale Bridge.
  

11          Q.   And that's a modeled response; right?
  

12          A.   Yes.
  

13          Q.   And you've got -- if you did a curtailment,
  

14   you would have somewhere -- you'd have
  

15   10-and-a-half cfs in the river on a daily basis in
  

16   July, 15.8 in August, 14.0 in September; right?
  

17          A.   That would be the monthly average.
  

18          Q.   Okay.  The monthly average.  But -- so we
  

19   talked in your deposition about this idea that if
  

20   there's water available in the river to be diverted
  

21   into the Triangle by the canal system, that that water
  

22   would allow the surface water rights to stay on longer;
  

23   right?
  

24          A.   Correct.
  

25          Q.   So if there were this much additional water
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 1   at Glendale Bridge, there would be the ability to
  

 2   divert that much water either into the 45 or the
  

 3   Baseline canal systems?
  

 4          A.   Well, not necessarily.  There's other
  

 5   canals, and they might have -- you know, there's canals
  

 6   that go to Poverty Flats.  There's other canals that
  

 7   might have more senior rights that might get that
  

 8   water.
  

 9          Q.   And you didn't look at what those senior
  

10   rights might be and where that water might be used if
  

11   it were available in the river; right?
  

12          A.   I did not.
  

13          Q.   Okay.  And if water is diverted into those
  

14   canals, it would allow the surface water to stay on
  

15   longer; right?
  

16          A.   Correct.
  

17          Q.   And that would also mean, in contrast to
  

18   what you said earlier about turning wells on earlier,
  

19   those wells might be able to stay off longer?
  

20          A.   Well, in the curtailment scenario, those
  

21   wells in the Triangle are already curtailed, so there's
  

22   no effect.
  

23          Q.   If there's additional surface water
  

24   available to the water users, that would allow them to
  

25   keep their wells off -- or not turn their wells on as
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 1   soon; right?
  

 2          A.   Well --
  

 3          Q.   Forget about the curtailment.  Just as a
  

 4   general proposition?
  

 5          A.   If -- so you if curtail above Glendale
  

 6   Bridge and not with below Glendale Bridge and not in
  

 7   the Triangle, then yes.
  

 8          Q.   Okay.  And when we talked, you -- there's
  

 9   also the ability to provide canal seepage from water
  

10   that is diverted into the Triangle; right?  That adds
  

11   water to the source, to the groundwater, to the
  

12   aquifer?
  

13          A.   If there is more water diverted into the
  

14   Triangle, yes, there would be more canal seepage.
  

15          Q.   And if there's more canal seepage, there's
  

16   more water in the aquifer?
  

17          A.   Temporarily, yes.
  

18          Q.   Okay.  And -- but your temporary answer is
  

19   always the case, right, whether it's canal seepage or
  

20   any other source of water to the aquifer?  There's
  

21   nothing --
  

22          A.   Yes.  Any other stress there, yes.
  

23          Q.   Okay.  And so when we talked, I asked
  

24   you -- at your deposition I asked you if you had any
  

25   information about what those canal seepage rates were,
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 1   and you referred me to Appendix G to the 2010 USGS
  

 2   report.
  

 3               Do you remember that?
  

 4          A.   Yes.
  

 5          Q.   Okay.  And I didn't -- I didn't make an
  

 6   exhibit or copies for everybody, but I just want to
  

 7   read you a statement, and then I can show you this
  

 8   statement in the Appendix G.  It says, "Large seepage
  

 9   losses.  60 percent are assigned to the District and
  

10   Baseline bypass canal systems, based on Brockway and
  

11   Grover 1978, and Merritt 1997."
  

12               And do you want to see if I accurately
  

13   portrayed that?
  

14          A.   I think I can take your word on that.
  

15          Q.   Well, here.
  

16          A.   If you'd like, I can look at it.
  

17          Q.   Here.  Just take a look.  Yeah, you can
  

18   look at it.
  

19               So is that 60 percent conveyance loss or
  

20   seepage loss part of what is included in the model?
  

21          A.   Yes.  For the model calibration, there is a
  

22   60 percent loss on those two canal systems.  There's
  

23   other canal systems that have different seepage rates.
  

24          Q.   And you didn't -- you didn't change those
  

25   numbers for the 45 and the Baseline bypass -- or bypass
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 1   for the 2014 model calibration; right?
  

 2          A.   No, we did not.
  

 3          Q.   Okay.  Don't worry.  It's not as bad as it
  

 4   looks.  You have a binder with a yellow paper on the
  

 5   spine and on the front page.  You have that?  If you
  

 6   would turn to Exhibits 13 --
  

 7          A.   Uh-oh.
  

 8          Q.   Oh, did that fall apart?
  

 9          A.   This thing's going to be a mess.  I'll get
  

10   it.
  

11          Q.   You got it?
  

12          A.   No, no, no.  I'll get it.
  

13          Q.   Okay.  Exhibit 13.  I don't know whether
  

14   you've ever seen this presentation that Greg Tesch made
  

15   to the water users in January of last year.
  

16          A.   Not that I recall.
  

17          Q.   Okay.  Turn to -- let's see.  It doesn't
  

18   have page numbers on it.  So just turn until you get to
  

19   the Big Wood.
  

20               Do you see there's a hydrograph for the Big
  

21   Wood?
  

22          A.   Yes.
  

23          Q.   Okay.  Have you ever seen those hydrographs
  

24   before?
  

25          A.   I don't specifically recall.
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 1          Q.   Okay.  Well, if you don't remember them,
  

 2   then we'll pass over.
  

 3               Turn to Exhibit 14.
  

 4               Do you have Exhibit 14 in front of you?
  

 5          A.   Yes.
  

 6          Q.   And this is the final report on the
  

 7   version 1.1 of the Wood River Valley Aquifer System
  

 8   Model; right?
  

 9          A.   Yes.
  

10          Q.   And you're an author of this report?
  

11          A.   I am listed as a co-author.  I'm not the
  

12   primary author.
  

13          Q.   Okay.  So what does a co-author mean?
  

14          A.   In this case it means that Allan wanted to
  

15   put our names on this report because we, myself and the
  

16   other two co-authors, provided quite a bit of support
  

17   in developing version 1.1 of the model, and then we
  

18   also provided review of the report.
  

19          Q.   Okay.  Turn to page 26, the conclusion
  

20   page.
  

21               Are you there?
  

22          A.   Yes.
  

23          Q.   So the last paragraph on that page -- and
  

24   I'll read this -- "Despite these enhancements our
  

25   understanding of the WRV Aquifer System remains
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 1   imperfect and more work needs to be done.  Several
  

 2   significant gaps in data or in the understanding of the
  

 3   underlying hydrologic system have become apparent
  

 4   during this project."
  

 5               Did I read that correct?
  

 6          A.   Yes.
  

 7          Q.   Okay.  And it says this is based on "our
  

 8   understanding."
  

 9               So that would be the understanding of the
  

10   authors of the report?
  

11          A.   That's what it says, is "our."
  

12          Q.   Okay.
  

13          A.   I don't know who he is referring to
  

14   specifically.
  

15          Q.   Okay.  And you'd agree that your
  

16   understanding of the aquifer system remains imperfect?
  

17          A.   Yes.
  

18          Q.   And you would agree that more work needs to
  

19   be done?
  

20          A.   I would agree that the model can be
  

21   improved with additional data collection and
  

22   incorporating that additional data into the model.
  

23          Q.   But it doesn't say it would be nice to do.
  

24               It says, "more work needs to be done";
  

25   right?
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 1          A.   That's what he says.
  

 2          Q.   Okay.  And you didn't -- again, you didn't
  

 3   disagree with that?
  

 4          A.   I -- I don't think I would have worded it
  

 5   that way.
  

 6          Q.   Well, you had the chance when you reviewed
  

 7   the report, didn't you?
  

 8          A.   Just because I made a review comment does
  

 9   not mean that the primary author would be required to
  

10   incorporate it into the report.
  

11          Q.   Okay.
  

12          A.   He doesn't need my -- every co-author's
  

13   permission for every comment he makes in his report.
  

14          Q.   So are you telling me you made a comment to
  

15   ask him to change that?
  

16          A.   I'm telling you I don't recall.
  

17          Q.   Okay.  And he also says in your report that
  

18   "Several significant gaps in data have become
  

19   apparent."
  

20               And so those gaps in data are information
  

21   about the water levels in the wells in Wood River
  

22   Valley; is that right?  That's one of them?
  

23          A.   Well, primarily a lot of these he was -- I
  

24   know he was really concerned about not having enough
  

25   data in the tributaries in the Valley north of Hailey.
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 1   And so that -- one of his comments is that he wanted to
  

 2   install more -- or install transducers in tributary
  

 3   valley wells to the extent possible.
  

 4          Q.   Okay.  So where --
  

 5          A.   And he started doing seepage surveys to
  

 6   look at the interaction between Trail Creek and Warm
  

 7   Springs Creek, which aren't directly explicitly
  

 8   modeled.
  

 9          Q.   So where are the observation wells that are
  

10   referred to in (g)?
  

11          A.   In (g)?
  

12          Q.   Subpart (g).
  

13          A.   Those are throughout the model area, and he
  

14   had established the expanded monitoring network.  He's
  

15   just recommending that we continue monitoring that
  

16   expanded network.
  

17          Q.   Right.  But you had only information that
  

18   was up to 2014, so you didn't have very much
  

19   information from any of these 45 observation wells at
  

20   the time?
  

21          A.   We only had a few years' worth of data.
  

22   And I agree that the model could be improved if it were
  

23   recalibrated in the future with more years of data from
  

24   those wells.
  

25          Q.   Okay.  And so what are the significant gaps
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 1   in understanding of the hydrologic system that became
  

 2   apparent during the project?
  

 3          A.   Again, the things I remember Allan being
  

 4   particularly concerned about with version 1.1 was the
  

 5   lack of explicitly representing aquifer interaction
  

 6   with Trail Creek and possibly Warm Springs Creek, and
  

 7   with not being able to have enough measurements to
  

 8   better represent the tributary valleys in the upper end
  

 9   of the model.
  

10          Q.   And that's not all that's listed in this
  

11   additional future work that's necessary, is it?
  

12          A.   Well, again, it's -- it's -- I think it's
  

13   what's listed that's new.  The other things he listed
  

14   are to continue the monitoring that had already been
  

15   begun.
  

16          Q.   Yeah.  I don't want to beat a dead horse,
  

17   but he does say, and you agree as a co-author, that
  

18   more work needs to be done, including finding out
  

19   information about those water levels?
  

20          A.   What I said is that incorporating
  

21   additional water-level data into another recalibration
  

22   of the model would improve it.
  

23          Q.   Okay.
  

24          A.   Allan also says in the next paragraph that
  

25   "It's the best available tool for evaluating
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 1   interaction between groundwater and surface water in
  

 2   the Wood River Valley," and concludes that "calibration
  

 3   statistics indicate a good fit to observed data,
  

 4   providing confidence that the updated model provides an
  

 5   acceptable representation of the hydrologic system in
  

 6   the Wood River Valley."
  

 7          Q.   Okay.  And you didn't have observed data
  

 8   from most of the groundwater wells at the time in 2014?
  

 9          A.   I don't think that's true.  I think we had
  

10   observed data from 2012 through 2014 for many of them.
  

11          Q.   I thought you told me earlier today that
  

12   only a very small number of wells in the Triangle you
  

13   had observed data for for pumping?
  

14          A.   For -- he's not talking about pumping.
  

15   He's talking about the observation wells.  He's talking
  

16   about the model and the measurements.
  

17          Q.   I'm talking about the pumping wells.  You
  

18   had very little information about wells -- water
  

19   pumping and water-level data from the wells that were
  

20   pumping in the valley because --
  

21          A.   He's --
  

22          Q.   -- that information had not been included
  

23   in the update.
  

24          A.   He's talking about observed water levels,
  

25   not pumping data.  Pumping data is not an observation
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 1   in the model.  It is an input to the model.
  

 2          Q.   Okay.  And you didn't have that information
  

 3   for the wells in the Triangle; yes or no?
  

 4          A.   Yes.  I already answered that.
  

 5          Q.   Okay.  Thank you.
  

 6               Turn to Exhibit 15, please.
  

 7               Do you recognize Exhibit -- oh, wait a
  

 8   minute.  I'm sorry.  I needed to do two things.
  

 9               I would move the introduction of
  

10   Exhibit 14.
  

11          MR. BROMLEY:  Point of clarification, Director.
  

12          THE HEARING OFFICER:  Mr. Bromley.
  

13          MR. BROMLEY:  If we might just make sure that --
  

14   these are the South Valley Ground Water District
  

15   exhibits that you're talking about No. 14 -- we've
  

16   already been using numbers.  So I'm just wanting to
  

17   make sure on the record when somebody goes back to read
  

18   the transcript that we all know which exhibits, Al,
  

19   you're talking about.
  

20               These are your exhibits; correct?
  

21          MR. BARKER:  Yes.
  

22          MR. BROMLEY:  So I don't have them in front of
  

23   us, Al.  You've just been using numbers.  I'm just
  

24   wanting to make sure the record is clear as to what
  

25   we're looking at.
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 1          MR. BARKER:  Okay.  Well, we shared all the
  

 2   exhibits with everybody, Chris, and so --
  

 3          MR. BROMLEY:  Al, that's not what I'm saying.
  

 4   I'm saying --
  

 5          MR. BARKER:  Okay.  Fine.  Fine.  South Valley
  

 6   Ground Water District/Galena Ground Water District
  

 7   Exhibit No. 14, we move the admission of that exhibit.
  

 8          THE HEARING OFFICER:  Any objections?
  

 9          MR. RIGBY:  No objection.
  

10          MR. FLETCHER:  No.
  

11          MR. BROMLEY:  None.
  

12          MR. LASKI:  No.
  

13          MR. MORONEY:  No objection.
  

14          THE HEARING OFFICER:  Any objections from the
  

15   gallery?
  

16               Mr. Robertson?
  

17          MR. ROBERTSON:  No, none.
  

18          THE HEARING OFFICER:  And Mr. O'Bannon?
  

19          MR. O'BANNON:  None, Director.
  

20          MR. BARKER:  Okay.
  

21          THE HEARING OFFICER:  Okay.  The document that's
  

22   been marked -- let me try, SVGWD space GGWD Exhibit 14
  

23   is received into evidence.
  

24               (SVGWD GGWD Exhibit 14 received.)
  

25          MR. BARKER:  Thank you, Mr. Director.
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 1          Q.   So, Ms. Sukow, would you turn to SVGWD GGWD
  

 2   Exhibit 15, please.
  

 3               Got that?
  

 4          A.   Yes.
  

 5          Q.   Okay.  And then I'm asking you to look at
  

 6   page 15 of that exhibit.  Okay.  And then if you look
  

 7   under Table 3 at the top of the page, there's some -- a
  

 8   description of the -- or a narrative that talks about
  

 9   the Mann-Kendall analysis for Wood River Valley wells.
  

10               Have you seen this before?
  

11          A.   Yes.
  

12          Q.   Okay.  So I'm going to try and interpret
  

13   this, and you can tell me where I get it wrong.
  

14               So what it appears to me to be saying is
  

15   that since 1991 that the factors under this
  

16   Mann-Kendall statistical analysis show that all of the
  

17   factors are positive indicating rising groundwater
  

18   levels in the -- in the Wood River Groundwater
  

19   Management Area Aquifer; is that right?
  

20          A.   Well, they're all positive, but most of
  

21   them are not statistically significant.
  

22          Q.   Okay.  So the language of the narrative
  

23   says, "These factors are all positive, indicating
  

24   rising groundwater levels.  However p is only
  

25   statistically significant at the 95 percent confidence
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 1   level interval for the April data."
  

 2               Isn't that what it says?
  

 3          A.   That's what it says.
  

 4          Q.   Okay.  And so it also says that the April
  

 5   groundwater increase is about 0.18 feet per year.
  

 6               Is that consistent with your -- the
  

 7   information that you have about the groundwater levels
  

 8   in the area, in the groundwater management area?
  

 9          A.   I have not done a separate analysis apart
  

10   from what Allan did.  I've just read what Allan did.
  

11          Q.   So -- and that's -- that is over a 30-year
  

12   period since 1991?
  

13          A.   Not quite.  This report was published in --
  

14          Q.   2019.
  

15          A.   -- 2019.  So it would be a few years less
  

16   than 30 years.
  

17          Q.   Right.  So if I do math right, I don't know
  

18   if he included 2019 data, but if he did, it would be 28
  

19   years?
  

20          A.   If he did, it would be -- well, he may not
  

21   have had data for all of the years, but the total time
  

22   period -- the total time span would be about that.
  

23          Q.   Okay.  So that's a little bit more than
  

24   2 inches rise a year over that time period?
  

25          A.   Yeah, that's about right.
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 1          Q.   So that's almost like a 5-foot increase
  

 2   over 28 to 30 years?
  

 3          A.   For --
  

 4          Q.   For April.
  

 5          A.   For just April.
  

 6          Q.   All right.  At the beginning of the
  

 7   irrigation season; right?
  

 8          A.   I haven't done the math, but that sounds
  

 9   about right.
  

10          MR. RIGBY:  Okay.  So, Mr. Director, I move the
  

11   admission of SVGWD GGWD Exhibit 15.
  

12          THE HEARING OFFICER:  Any objections?
  

13               Mr. Fletcher?
  

14          MR. FLETCHER:  No objection.
  

15          THE HEARING OFFICER:  Mr. Rigby?
  

16          MR. RIGBY:  No.
  

17          THE HEARING OFFICER:  Mr. Laski?
  

18          MR. LASKI:  No.
  

19          THE HEARING OFFICER:  Mr. Bromley?
  

20          MR. BROMLEY:  No.
  

21          THE HEARING OFFICER:  Mr. Simpson?
  

22          MR. SIMPSON:  No.
  

23          THE HEARING OFFICER:  Mr. Robertson?
  

24          MR. ROBERTSON:  No.
  

25          THE HEARING OFFICER:  Mr. Semanko?
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 1          MR. SEMANKO:  No.
  

 2          MR. MORONEY:  No.
  

 3          THE HEARING OFFICER:  I got to pick you out from
  

 4   behind the witness.  I'm sorry.  No objection from Fish
  

 5   and Game.  No objection from anyone.
  

 6               The document marked as South Valley and
  

 7   Galena Exhibit 15 is received into evidence.
  

 8               (SVGWD GGWD Exhibit 15 received.)
  

 9          Q.   (BY MR. BARKER):  Would you next turn to
  

10   Exhibit 16, please.
  

11               So, Jennifer, this is the uncertainty
  

12   analysis that Allan Wylie performed on version 1.1 that
  

13   we talked about earlier; is that correct?
  

14          A.   Yes.
  

15          Q.   And just for the record, SVGWD GGWD
  

16   Exhibit 16; right?
  

17          A.   [No audible response.]
  

18          Q.   And you're familiar with this uncertainty
  

19   analysis report?
  

20          A.   Yes.
  

21          Q.   So when an uncertainty analysis is done, is
  

22   it -- what types of uncertainty are considered in the
  

23   analysis?  Is it simply probability uncertainty, or is
  

24   there more to it than that?
  

25          A.   It's calibration parameter uncertainty.
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 1          Q.   Okay.
  

 2          A.   So it's looking at to what extent the model
  

 3   could have been similarly well calibrated to match the
  

 4   observation data with different values for the unknown
  

 5   parameters that it adjusts and how -- and then looking
  

 6   at how much difference that would make in the result
  

 7   for a specific prediction.
  

 8          Q.   So were you involved at all in assisting
  

 9   Mr. Wylie in doing this uncertainty analysis?
  

10          A.   No.
  

11          Q.   Or looking at the different parameters that
  

12   he looked at to determine what levels of uncertainty
  

13   there are?
  

14          A.   No.
  

15          Q.   Did -- does this report explain the --
  

16   let's see if I can ask this question right.  You
  

17   probably will tell me I'm not asking it right.
  

18               But with the different types of
  

19   uncertainties, do they all flow into the predictive
  

20   uncertainty, or is there a different uncertainty, for
  

21   example, on the model boundary that should be
  

22   identified and said we're concerned about our
  

23   uncertainty at the model boundary of plus or minus
  

24   10 percent?
  

25          A.   I don't understand what you're asking
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 1   there.
  

 2          Q.   Okay.  What I'm asking is, you said that
  

 3   there are other types of uncertainty rather than
  

 4   predictive uncertainty.
  

 5               And what I'm asking is, is the uncertainty
  

 6   analysis, should it have identified the levels of
  

 7   uncertainty at those other types of areas where there
  

 8   were uncertainty, rather than just in predictive
  

 9   uncertainty?
  

10          A.   Well, other types of uncertainty, like, you
  

11   know, involving questions of whether -- whether the --
  

12   we had constructed the model differently.  For example,
  

13   if Trail Creek were explicitly represented as being
  

14   hydraulically connected to the aquifer, and would
  

15   that -- would that or would that not have any impact on
  

16   model predictions is not something that you can
  

17   numerically assign a number to.  So it's not really
  

18   possible to include that in this type of quantitative
  

19   predictive uncertainty analysis.
  

20          Q.   Okay.  So the three -- the five examples
  

21   that we used -- sorry.  Go ahead.
  

22               The five locations that were used to
  

23   evaluate uncertainty were from three areas in the
  

24   Triangle and two areas up above.
  

25               Do you have any understanding as to how
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 1   those were selected?
  

 2          A.   In a vague sense.  I mean he was trying to
  

 3   explore the predictive uncertainty in different areas
  

 4   of the model domain.
  

 5          Q.   So go to page 6.  And I want to call your
  

 6   attention to Table 1.
  

 7               Have you seen this table before?
  

 8          A.   Yes.
  

 9          Q.   And so you were talking about comparing an
  

10   analytical model with the calibrated model and how much
  

11   better off the calibrated model is than the analytical
  

12   model, and I think you've explained that earlier.  But
  

13   what I want to ask or draw your attention to is the
  

14   difference between the calibrated model and the Wood
  

15   River 1.0, which I guess was the original model.
  

16               Do you see that difference?
  

17          A.   Yes.
  

18          Q.   So it dropped in the Silver Creek above
  

19   Sportsman's from 25 and 26 to 22 percent?
  

20          A.   Yes.
  

21          Q.   And the Hailey-Stanton Crossing dropped
  

22   either 21 or 11 percent -- or 21 to 15 or 11 to 11.
  

23               So is there -- would you have expected to
  

24   see greater decline -- well, let me say this right.
  

25               Would you have expected to see this number
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 1   drop on Wood River No. 1 from 25 to 22 after the
  

 2   calibration has been done?
  

 3          A.   Well, the uncalibrated was 51 percent.
  

 4          Q.   No, no, no.  I'm not talking about
  

 5   uncalibrated.
  

 6          A.   Yeah.
  

 7          Q.   I'm talking about the difference between
  

 8   what the model predicted when it was 2010, and then
  

 9   after 2014 when it was calibrated with additional data.
  

10          A.   Well, I didn't go into this with any
  

11   expectations.  I just saw the results after Allan
  

12   completed the analysis.  So I think it shows what it
  

13   shows, and I'm not -- I'm not really -- I didn't have
  

14   any expectations.
  

15          Q.   I'm sorry?
  

16          A.   I didn't have any expectations.
  

17          Q.   Okay.  Were you surprised that the numbers
  

18   weren't greater, the differences weren't greater?
  

19          A.   Again, I didn't have any expectation.  So
  

20   no, I wasn't surprised one way or the other.
  

21          MR. BARKER:  So, Mr. Director, I move the
  

22   exhibit -- or move the admission of SVGWD GGWD
  

23   Exhibit 16.
  

24          THE HEARING OFFICER:  Mr. Fletcher?
  

25          MR. FLETCHER:  No objection.
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 1          THE HEARING OFFICER:  Mr. Rigby?
  

 2          MR. RIGBY:  No objection.
  

 3          THE HEARING OFFICER:  Mr. Laski?
  

 4          MR. LASKI:  No objection.
  

 5          THE HEARING OFFICER:  Mr. Moroney?
  

 6          MR. MORONEY:  No objection.
  

 7          THE HEARING OFFICER:  Mr. Bromley?
  

 8          MR. BROMLEY:  No.
  

 9          THE HEARING OFFICER:  Mr. Lawrence?
  

10          MR. LAWRENCE:  No objection.
  

11          THE HEARING OFFICER:  And, Mr. Simpson?
  

12          MR. SIMPSON:  No objection.
  

13          THE HEARING OFFICER:  Mr. Robertson?
  

14          MR. ROBERTSON:  No, sir.
  

15          THE HEARING OFFICER:  Mr. Semanko?
  

16          MR. SEMANKO:  None.
  

17          THE HEARING OFFICER:  Mr. O'Bannon?
  

18          MR. O'BANNON:  No objection.
  

19          THE HEARING OFFICER:  Great.  The document
  

20   marked as Exhibit No. 16 -- I'm sorry, South Valley and
  

21   Galena Exhibit 16 is received into evidence to the
  

22   extent that any of us understand it.
  

23               (SVGWD GGWD Exhibit 16 received.)
  

24          Q.   (BY MR. BARKER):  So we're almost -- well,
  

25   I say "we."  We are almost done.  You're probably not.
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 1   Sorry about that.  I have one more area I wanted to
  

 2   talk to you about.
  

 3               And that was when we -- when we went
  

 4   through your deposition, you indicated you didn't
  

 5   remember when you first started work on this process.
  

 6   And before I go into that, one of the things that we
  

 7   talked about earlier this afternoon was if you were to
  

 8   try and do a new predictive uncertainty analysis on the
  

 9   three-month period as opposed to a ten-month period,
  

10   you said it could be done.
  

11               Do you have any understanding of how long
  

12   it would take for you or somebody else to do that?
  

13          A.   Well, you know, really if you want to do a
  

14   predictive uncertainty analysis specific for the
  

15   prediction we're making here, you should look at, you
  

16   know, a three month or five month, whichever one you're
  

17   looking at, you know, you should look at that time
  

18   period.  And we should also look at the stress applied
  

19   in the curtailment scenario.  So that would be the
  

20   pumping stress for either the entire model domain or
  

21   the area south of Glendale Bridge.
  

22               And I did put a little bit of thought into
  

23   whether or not that was something I could do in a short
  

24   amount of time.  And looking into it, really I think
  

25   the most efficient way to do that would be to convert
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 1   the model to MODFLOW 6 first so you could use a
  

 2   separate .wel file, because one of the things that's
  

 3   difficult about doing that is that every iteration that
  

 4   it does when it tests the change, that a change in a
  

 5   parameter makes, it rewrites the .wel -- the baseline
  

 6   .wel file, and it also needs to rewrite the .wel file
  

 7   with the curtailment.  And that's not a -- that's not a
  

 8   trivial task, because there's so many model cells.  And
  

 9   it's a lot more difficult to run with this model than
  

10   with, for example, the ESPA model, which we can run in
  

11   superposition because we can just build a separate,
  

12   static .wel file for the -- for the scenario part of
  

13   it.
  

14               So I -- it would either require doing that
  

15   or requiring a lot of coding to automate a rebuilding
  

16   the scenario .wel file.  And that's not something I
  

17   have the capability to do in a short amount of time.
  

18   And I think we'd be looking at something on the order
  

19   of months to look at that.
  

20          Q.   Okay.  So backing up to where I started
  

21   just a minute ago, on the question of when you began to
  

22   have -- to start your work on this project, you said I
  

23   could find that information out from the files that you
  

24   provided.  It's not in your report, but in the files
  

25   that were made available as part of our request for
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 1   information.
  

 2          A.   There are supporting files in there.  And
  

 3   it would -- somebody who knows which -- you know, which
  

 4   ones are the results of the models would need to look
  

 5   at it, but you could tell from that, yes.
  

 6          Q.   Okay.  Well, I can't -- I can't assert that
  

 7   I'm one of those people.  But we did find some e-mails
  

 8   from you that we did not mark as exhibits, but we would
  

 9   like to ask you about.
  

10               And I would propose that we add this as our
  

11   next exhibit, Exhibit 35.
  

12          MR. THOMPSON:  36.
  

13          MR. BARKER:  36.  And let me just show you this
  

14   set of e-mails.
  

15          THE HEARING OFFICER:  These have been marked?
  

16          MR. BARKER:  They have not.  They have not been
  

17   previously marked.
  

18          THE HEARING OFFICER:  Do we have a set of
  

19   stickers for marking?
  

20          MR. BARKER:  I don't know.  I didn't bring one.
  

21   I hope somebody else has a sticker we could borrow.
  

22          MS. CARTER:  I forgot them.  I'll go grab them.
  

23          MR. BARKER:  Do you need one, Jeff?  Do you have
  

24   a sticker?
  

25          THE COURT REPORTER:  It's going to be different
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 1   than your other stickers, but yeah.
  

 2          MR. BARKER:  That's okay.
  

 3          THE HEARING OFFICER:  Oh, so Jeff actually
  

 4   brought some.
  

 5          THE COURT REPORTER:  I got all kinds of
  

 6   stickers.
  

 7          THE HEARING OFFICER:  I should have asked him.
  

 8          MR. BARKER:  I don't know if I could put
  

 9   SVGWD --
  

10          THE HEARING OFFICER:  Yeah, is there enough room
  

11   for the acronyms on those?
  

12          THE COURT REPORTER:  Probably not.
  

13          MR. BARKER:  But I will use the same one, I
  

14   promise.
  

15               We're going to mark this as Exhibit 36; is
  

16   that right?
  

17               (SVGWD GGWD Exhibit 36 marked.)
  

18          MR. RIGBY:  Mr. Director, I just want to comment
  

19   that this has not been produced to us until now, fully
  

20   recognizing that all of us have been in a mad dash to
  

21   get our exhibits to each other.  I just want to know
  

22   that the same leeway would be given to all sides when
  

23   and if that becomes an issue.
  

24          THE HEARING OFFICER:  And I was anticipating an
  

25   objection.
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 1          MR. BARKER:  Well, I will say that this was part
  

 2   of the information that was produced by the Department
  

 3   in response to the request for materials.  So it's not
  

 4   like we hid it.  It came from the Department.
  

 5          MR. RIGBY:  I understand that.
  

 6          THE HEARING OFFICER:  All you want is due
  

 7   consideration?
  

 8          MR. RIGBY:  I want due consideration.
  

 9          MR. BARKER:  You got it.
  

10          THE HEARING OFFICER:  All right.  We got the
  

11   official blue.  So we got two markings, I guess.  All
  

12   right.
  

13          Q.   (BY MR. BARKER):  Okay.  So if you would
  

14   turn to the second page.  This is an e-mail from you to
  

15   the Director and several other people in the Department
  

16   about Wood River water administration, March 24, 2021.
  

17               And in this you are responding and saying
  

18   that you "could generate response functions aka
  

19   depletion functions with the model."
  

20               So what were you looking for to -- what was
  

21   the reason that you were looking to generate response
  

22   functions from the model and what were you going to
  

23   look at?
  

24          A.   I was asked if I could generate response
  

25   functions from the model.
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 1          Q.   And do you know why, what you were going to
  

 2   use -- what you would use them for?
  

 3          A.   I knew it was -- I knew it was related to
  

 4   this -- the previous e-mail, which was asking about the
  

 5   possibility of initiating conjunctive water
  

 6   administration in the Wood River Basin during the
  

 7   irrigation season of 2021.
  

 8          Q.   Okay.  So "response functions" and
  

 9   "depletion functions" you're using interchangeably in
  

10   this e-mail?
  

11          A.   Yes.
  

12          Q.   And so if I understand what this means is
  

13   you're able to model the response of a particular point
  

14   of diversion in the model?
  

15          A.   A response function commonly is used to
  

16   talk about, yeah, modeling the response at a specific
  

17   reach to a stress in a specific model cell.
  

18          Q.   And so it would tell you from if -- if a
  

19   well was curtailed what -- which way the water would
  

20   go?  Would it go to the Big Wood?  Would it go to
  

21   Silver Creek?
  

22          A.   It will tell you, if you apply a stress in
  

23   a model cell, to which river reaches the impact will
  

24   propagate.
  

25          Q.   So what were you looking at doing in terms
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 1   of response functions?  Were you going to model the
  

 2   entire basin?  Were you going to pick certain wells
  

 3   out?  What were you planning on doing with this
  

 4   response back to the Director?
  

 5          A.   Well, my e-mail is in response to the
  

 6   previous e-mail in which the question was asked, "Is
  

 7   there a possibility of establishing a trim line that
  

 8   would separate groundwater diversions primarily
  

 9   affecting the Big Wood River flows from groundwater
  

10   diversions primarily affecting Silver Creek?"
  

11          Q.   Okay.  So how were you going to use
  

12   response functions to establish a trim line?
  

13          A.   Well, again, I looked at the response
  

14   functions.  And the extent I ended up using them is
  

15   discussed in my staff memo.  And I did also provide
  

16   those response function files.  So I don't really have
  

17   anything new to add there.
  

18          Q.   Okay.  So you offer in item No. 1 under
  

19   this to run a few test cells to get a preliminary idea
  

20   how big a difference you're looking at.
  

21               Did you do that?
  

22          A.   I did.
  

23          Q.   Okay.  And what areas did you select for
  

24   test cells?
  

25          A.   They were a sampling of the cells that are
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 1   in the version -- so the version that I sent out with
  

 2   the supporting files has all the cells.  The test cells
  

 3   were just a smaller sampling of those that I ran first
  

 4   just to get an idea what they were going to look like.
  

 5          Q.   So I'm not sure I understood your
  

 6   explanation.
  

 7               But were there a few test cells selected in
  

 8   particular geographic locations that you were going to
  

 9   run the depletion analysis on?
  

10          A.   I spread them out over the area, over the
  

11   Triangle.
  

12          Q.   Did you go --
  

13          A.   Over the Triangle.
  

14          Q.   Just in the Triangle?
  

15          A.   Yeah.  I mean I went north of what we're
  

16   now considering the area of potential curtailment, but
  

17   I did not go very far north of the Triangle.
  

18          Q.   Up to Bellevue?
  

19          A.   I'd have to look at the map that's in the
  

20   supporting files.
  

21          Q.   So go up to your e-mail above this dated
  

22   April 1st.  And on the second page of this exhibit
  

23   there's a statement in the first full paragraph that
  

24   starts "As expected."
  

25               Do you see that?
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 1               It says -- well, I'll just read it, "As
  

 2   expected, the confining unit has a significant effect,
  

 3   and there are significant differences in the depletion
  

 4   to Silver Creek from pumping in the confined and
  

 5   unconfined aquifers."
  

 6               Is that an accurate statement --
  

 7          A.   Yes.
  

 8          Q.   -- in your view, after having run the
  

 9   model?
  

10          A.   Yes.
  

11          Q.   Okay.  And what are those significant
  

12   differences in depletions?
  

13          A.   In the -- as I discussed in my staff memo,
  

14   in the southwest area we have significant contribution
  

15   or significant impacts to Silver Creek from pumping in
  

16   the confined aquifer, but within the Willow Creek
  

17   drainage area, pumping in the unconfined aquifer would
  

18   not have significant impacts to Silver Creek.  The
  

19   impacts are largely to the Willow Creek and the Big
  

20   Wood below the dry bed.
  

21          Q.   Okay.  So this doesn't mean -- you're just
  

22   talking here about Willow Creek and the confined
  

23   aquifer there, you're not talking about two wells side
  

24   by side, one in the confined aquifer and one in the
  

25   unconfined aquifer somewhere in the middle of the
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 1   Triangle?
  

 2          A.   If you're -- if you're further east in the
  

 3   Triangle, there are still differences between the
  

 4   percentage of the impacts that propagate to Silver
  

 5   Creek within the, for example, the July 1 curtailment,
  

 6   within the three-month time period.
  

 7               And I guess for the response functions, I
  

 8   ran May 1 through September 30th.  So those are the
  

 9   percentages that are in the response function.
  

10               So there are places further east where both
  

11   the unconfined and confined aquifers, most of their
  

12   response propagates to Silver Creek, but the amount
  

13   that remains in storage at the -- as of October 1st is
  

14   greater in one aquifer than the other.
  

15          Q.   And that greater is in the confined
  

16   aquifer; right?
  

17          A.   I think that depends on the location.  And
  

18   I think there's some locations on the edge where it may
  

19   actually be the opposite.
  

20          Q.   Are there --
  

21          A.   But you'd have to look at each individual
  

22   location.
  

23          Q.   Did you do that?
  

24          A.   I did at one time.  I don't recall every --
  

25   I don't have them all committed to memory.
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 1          Q.   Did you run a scenario where you could
  

 2   tease out the differences between the impacts of the
  

 3   wells in the confined aquifer and the wells in the
  

 4   unconfined aquifer?
  

 5          A.   Not other than the response functions.  I
  

 6   did not do a larger scenario in that manner.
  

 7          Q.   So the next sentence in the paragraph below
  

 8   that where we were just looking at says you "can
  

 9   discuss timing of model predictions and how you'd like
  

10   the model results to be evaluated."
  

11               What were you referring to there?
  

12          A.   I think, again, at the time I was asked
  

13   if -- if there was a possibility of looking at response
  

14   functions and looking at the idea of, you know,
  

15   delineating an area that -- that impacted Silver Creek
  

16   and areas that didn't.  And that's -- it was a
  

17   pretty -- I think a somewhat vague assignment at the
  

18   time.  And I was just saying that we could discuss
  

19   further what -- I was looking for further direction on
  

20   any other analysis that they wanted.
  

21          Q.   So are your questions about timing of model
  

22   predictions mean timing of the dates of curtailment
  

23   which you ultimately did, or does it refer to something
  

24   else?
  

25          A.   Oh, I see what you're -- so it was about,
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 1   yes, the -- what time frame they might want to be
  

 2   included in a curtailment scenario.
  

 3          Q.   Okay.  And did you discuss with anyone at
  

 4   the Department about running a curtailment scenario
  

 5   that was limited to the unconfined aquifer to see what
  

 6   the results there would be?
  

 7          A.   No, I did not.
  

 8          Q.   And in the paragraph at the top of the page
  

 9   that begins on the page before, there's another
  

10   discussion of uncertainty that we've talked about at
  

11   some length today.
  

12               And I don't want to rehash that, but I do
  

13   want to ask you, since you brought up to the Department
  

14   the uncertainty in model predictions, was there some
  

15   discussion about how you or someone else in the
  

16   Department would handle the impact of that uncertainty
  

17   in the model predictions?
  

18          A.   Well, you know, my opinion on the model
  

19   uncertainty is that while we acknowledge that there's
  

20   model uncertainty, the best prediction we have is the
  

21   model prediction.
  

22          Q.   Okay.
  

23          A.   We acknowledge there's some uncertainty.
  

24   In my opinion as a scientist, I think it would be best
  

25   to use the model prediction.  I think from a legal
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 1   perspective there are other perspectives on uncertainty
  

 2   and who should -- if a party is going to benefit from
  

 3   uncertainty, which party that should be.  And that's
  

 4   beyond my -- you know, my opinion.  My opinion would be
  

 5   to use the most likely value or the best prediction we
  

 6   have, which I believe is the model prediction.
  

 7          Q.   The model plus or minus 22 percent on
  

 8   either side?
  

 9          A.   Well, you know, that predictive uncertainty
  

10   analysis is based on a normal distribution, which is a
  

11   bell-shaped curve.  So in a normal distribution you're
  

12   going way out into the tails to get to 95 percent.  So
  

13   your most likely value is still closer to your central
  

14   prediction.
  

15          Q.   Okay.  So I want to go back to the question
  

16   I asked you before you wanted to tell me about your
  

17   view of model uncertainty.
  

18               My question was, did you have discussions
  

19   with anyone in the Department about how the Department
  

20   was going to handle model uncertainty in this
  

21   proceeding?
  

22          A.   No.
  

23          Q.   Yeah.  Thank you.
  

24               Okay.  Now, just one more area.  Can you
  

25   take that purple book -- oh, wait a minute.
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 1               I would like to offer into evidence
  

 2   SVGWD GGWD 36.
  

 3          THE HEARING OFFICER:  Mr. Fletcher?
  

 4          MR. FLETCHER:  No objection.
  

 5          THE HEARING OFFICER:  Mr. Rigby?
  

 6          MR. RIGBY:  No objection.
  

 7          THE HEARING OFFICER:  Mr. Laski?
  

 8          MR. LASKI:  No objection.
  

 9          THE HEARING OFFICER:  And then the same crowd --
  

10   oh, Mr. Moroney?
  

11          MR. MORONEY:  No objection.
  

12          MR. BROMLEY:  No objection.
  

13          THE HEARING OFFICER:  Mr. Bromley?
  

14               Mr. Lawrence?
  

15               Mr. Simpson?
  

16               Mr. Robertson?
  

17          MR. SIMPSON:  No.
  

18          MR. ROBERTSON:  No.
  

19          THE HEARING OFFICER:  Mr. Semanko?
  

20          MR. SEMANKO:  No.
  

21          THE HEARING OFFICER:  Mr. O'Bannon.
  

22          MR. O'BANNON:  No.
  

23          THE HEARING OFFICER:  Thank you.
  

24               The document marked as -- and this is
  

25   combined or just South Valley?
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 1          MR. BARKER:  Well, I put both on the --
  

 2          THE HEARING OFFICER:  Okay.  My label isn't
  

 3   correct.
  

 4          MR. BARKER:  -- label.
  

 5          MS. CARTER:  Sorry.
  

 6          THE HEARING OFFICER:  Well, let's figure out
  

 7   which one is the actual exhibit.
  

 8          MR. BARKER:  Here.  Let's use this one.
  

 9          MR. FLETCHER:  I thought the order said to put
  

10   the attorney's name on there.
  

11          THE HEARING OFFICER:  I think that's true.
  

12          MR. BARKER:  There's too many attorneys.
  

13          THE HEARING OFFICER:  Is that an objection,
  

14   Mr. Fletcher?
  

15          MR. BARKER:  Can't fit all of those on there
  

16   either.
  

17          MR. FLETCHER:  What's that?
  

18          THE HEARING OFFICER:  Is that an objection?
  

19          MR. FLETCHER:  No.  Just a comment.
  

20          MR. BARKER:  You would have to have stickers
  

21   this big [indicating].
  

22          THE HEARING OFFICER:  I'll grant you due
  

23   consideration.
  

24               (SVGWD GGWD Exhibit 36 received.)
  

25          MR. FLETCHER:  Mr. Barker has a point, there's a
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 1   lot of attorneys on that side, so it would be hard to
  

 2   get all those names on there.
  

 3          Q.   (BY MR. BARKER):  So I put in front of you
  

 4   what is identified as the Picabo Livestock exhibits.
  

 5   And this is a report that was prepared by Dr. Chuck
  

 6   Brockway in 2017.
  

 7               And I don't know, have you seen this report
  

 8   before?
  

 9          A.   Yes, I have.
  

10          Q.   Okay.  So would you turn to page 5.  And
  

11   right above where there's a conclusion, Dr. Brockway
  

12   says that "The Big Wood model was not modified to
  

13   reflect the actual nature of separation between layer
  

14   and -- layer two and layer three, as this would require
  

15   a significant effort to rework a section of the model."
  

16               Do you agree with that statement?
  

17          A.   This report is referring to version 1 -- or
  

18   the -- excuse me, the USGS original version of the
  

19   model that was published in 2016.  This report was
  

20   written before the model was recalibrated and the -- to
  

21   the extent that I would agree with their statements in
  

22   here, Allan Wylie did revise the calibration of the
  

23   confining unit in version 1.1 of the model to correct
  

24   the deficiencies that were identified in this report,
  

25   and it is no longer applicable to the current model.
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 1          Q.   Okay.  So you said to the extent you agree
  

 2   it was modified.
  

 3               So tell me to what extent you don't agree
  

 4   and how it was not modified.
  

 5          A.   I'm not sure specifically.  It's been
  

 6   awhile since I've looked at it.  But Allan recalibrated
  

 7   the model to be consistent with -- with Moreland's 1977
  

 8   USGS delineation of the extent of the confined aquifer
  

 9   and the confining unit, and it does extend considerably
  

10   further east than it did in this report.
  

11               If I recall correctly, I think they may
  

12   imply in this report that the confining layer should
  

13   have extended even further east.  And I -- I -- if they
  

14   did, I would disagree with that.
  

15          Q.   Okay.  And I think the ultimate conclusion
  

16   of Dr. Brockway is that these three Picabo wells that
  

17   are identified -- Picabo Livestock wells that are
  

18   identified do not have an impact on flows in Silver
  

19   Creek because they are -- obtain their water from the
  

20   basalt layer below and they are cased into the basalt
  

21   layer so they don't pick up the water from the layers
  

22   above them.
  

23               And do you agree or disagree with that
  

24   conclusion?
  

25          A.   I disagree with their conclusion, because
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 1   their conclusion was just based on that the vertical --
  

 2   or the hydraulic conductivity of layer two was too high
  

 3   in the first version of the model in the vicinity of
  

 4   those wells, and they therefore assumed that the impact
  

 5   would also -- would be two orders of magnitude less
  

 6   because the conductivity was two orders of magnitude
  

 7   too high.  And that was not a valid assumption.  So the
  

 8   recalibrated model does represent that much lower
  

 9   vertical hydraulic conductivity in layer two and still
  

10   shows that there's an impact to Silver Creek.
  

11               And the flaw in their reasoning there is
  

12   that they're assuming that the only way for pumping in
  

13   the confined aquifer to impact the unconfined aquifer,
  

14   and hence Silver Creek, is through transmission
  

15   directly vertically through the confining unit.
  

16               And that logic is flawed because the
  

17   confining layer has a limited extent, and these wells
  

18   are relatively close to the edge of it.  And they --
  

19   their impacts propagate upgradient to where the
  

20   confined layer peters out and the unconfined aquifer's
  

21   connected directly to the confined aquifer.
  

22               So that's -- that's why even though we've
  

23   recalibrated the model to address their concerns about
  

24   having too high a conductance in layer two in that
  

25   area, you still do see the impacts to Silver Creek.
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 1          Q.   Did you do a response function analysis on
  

 2   these wells?
  

 3          A.   Yes, I did.
  

 4          Q.   What was the number that you found when
  

 5   you -- that was just recently; right?
  

 6          A.   That was back in April sometime apparently,
  

 7   March or April.
  

 8          Q.   Do you remember what the --
  

 9          A.   I don't remember that.  We'd have to look
  

10   in the files --
  

11          Q.   Was it --
  

12          A.   -- for the specific POD.
  

13          Q.   -- more than 1 percent?
  

14          A.   Oh, yes.
  

15          Q.   More than 10 percent?
  

16          A.   I think so.
  

17          Q.   More than 25 percent?
  

18          A.   I don't think so.
  

19          MR. BARKER:  Jennifer, thank you.  You've been
  

20   more than patient with me today.
  

21               No further questions of the witness.
  

22          THE HEARING OFFICER:  All right.  Thank you,
  

23   Mr. Barker.
  

24               Mr. Laski or Ms. O'Leary, you're next.
  

25   ///



Hearing - Vol. I - June 7, 2021 188

  

 1                      CROSS-EXAMINATION
  

 2   BY MS. O'LEARY:
  

 3          Q.   Good afternoon, Ms. Sukow.  My name's
  

 4   Heather O'Leary.  I am one of the attorneys for the
  

 5   Galena Ground Water District, and I just have a few
  

 6   questions for you this afternoon.
  

 7               Mr. Barker asked you some questions about
  

 8   the curtailment area identified in the memo that you
  

 9   submitted to the Department earlier this year.
  

10               Do you recall that?
  

11          A.   Yes.
  

12          Q.   Okay.  My understanding is that the
  

13   curtailment area identified in Figure 17 in your
  

14   memorandum is different than the curtailment area that
  

15   was originally identified in the Department's notice,
  

16   that May 4th, 2021 Notice of Administrative Proceeding.
  

17               Would you agree with that?
  

18          A.   Yes.
  

19          Q.   For instance, one of the changes would be
  

20   that the northern boundary line for the proposed
  

21   curtailment area was adjusted; right?
  

22          A.   Yes.
  

23          Q.   Can you explain to me why that boundary
  

24   line was changed.
  

25          A.   I explained in my staff memo the rationale
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 1   for the boundary that I used.  I was not involved in
  

 2   drawing that other boundary, so I can't explain to you
  

 3   why that was drawn where it was.
  

 4          Q.   Okay.  And can you explain the rationale
  

 5   for the reason why you drew the northern boundary line
  

 6   in your Figure 17?
  

 7          A.   Yes.  It was drawn at the location of the
  

 8   model cell where Glendale Bridge crosses the Big Wood
  

 9   River, which is the start of the dry bed, which is a
  

10   hydrologic feature where the riverbed is perched above
  

11   the aquifer.
  

12          Q.   And what significance does that have?
  

13          A.   The significance of that is that -- and
  

14   this isn't absolute, but north of that line groundwater
  

15   or aquifer stresses tend to -- the impact of aquifer
  

16   stresses tends to propagate to the Big Wood River above
  

17   the dry bed, whereas south of that line they tend to
  

18   propagate more to Silver Creek or the Big Wood River
  

19   below the dry bed.
  

20          Q.   And is that conclusion based on research
  

21   that you've conducted?
  

22          A.   That conclusion is based on -- it's based
  

23   primarily on model simulations.
  

24          MS. O'LEARY:  May I approach, Director?
  

25          THE HEARING OFFICER:  Sure.
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 1          Q.   (BY MS. O'LEARY):  Ms. Sukow, I'm going to
  

 2   hand you -- I do believe you have this in your binder,
  

 3   but for simplicity purposes, I'll represent this is
  

 4   Exhibit 18 of the South Valley Ground Water District
  

 5   and Galena Ground Water District's joint exhibits.
  

 6               If you could just take a look at that map.
  

 7   And I want to direct your attention to that northern
  

 8   boundary line.  And I'm just wondering, if you look at
  

 9   two of the water rights specifically in the middle,
  

10   37-2557T and 37-2557D.
  

11               Do you see those two?
  

12          A.   Uh-huh, yes.
  

13          Q.   Can you explain to me if you performed any
  

14   type of analysis to determine the different impacts
  

15   that either of those water rights may have.
  

16          A.   I did run -- as I mentioned earlier, I did
  

17   run transient response functions for layer one and
  

18   layer three for all of the cells in the Triangle that
  

19   have irrigation points of diversion, so those would
  

20   have been included in that group.
  

21          Q.   Correct.  And I understand that.
  

22          A.   Yeah.
  

23          Q.   I'm just wondering if there was a
  

24   difference between these two particular cells that has
  

25   any significance as to why one was included and one was
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 1   excluded from the proposed curtailment area.  They look
  

 2   like they're right next to each other.
  

 3          A.   They are very close.  You know, the one
  

 4   that's further south has a slightly higher response to
  

 5   Silver Creek.  But they -- the line -- I didn't draw
  

 6   that line by looking at those response functions.  I
  

 7   drew the line at the model cell that includes Glendale
  

 8   Bridge, and I drew a -- I just included all the model
  

 9   cells in that row and went south from there.  So that's
  

10   how the line was drawn.
  

11          Q.   Do you recall what the difference in the
  

12   response function was between these two particular
  

13   cells?
  

14          A.   No.
  

15          MS. O'LEARY:  Director, I'd like to move to have
  

16   our South Valley Ground Water District and Galena
  

17   Ground Water District Exhibit 18 admitted.
  

18          THE HEARING OFFICER:  And this is the map that
  

19   she's referring to?
  

20          MS. O'LEARY:  Yes.
  

21          THE HEARING OFFICER:  Okay.  Any objection,
  

22   Mr. Fletcher?
  

23          MR. FLETCHER:  No.
  

24          THE HEARING OFFICER:  Mr. Rigby?
  

25          MR. RIGBY:  No.
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 1          THE HEARING OFFICER:  Mr. Barker?
  

 2          MR. BARKER:  No objection.
  

 3          THE HEARING OFFICER:  And Mr. Bromley and
  

 4   Mr. Lawrence?
  

 5          MR. BROMLEY:  No.
  

 6          MR. LAWRENCE:  None.
  

 7          THE HEARING OFFICER:  Mr. Simpson?
  

 8          MR. SIMPSON:  No.
  

 9          THE HEARING OFFICER:  Mr. Moroney?
  

10          MR. MORONEY:  No.
  

11          THE HEARING OFFICER:  All right.  Mr. Robertson?
  

12          MR. ROBERTSON:  No, sir.
  

13          THE HEARING OFFICER:  Mr. Semanko?
  

14          MR. SEMANKO:  No.
  

15          THE HEARING OFFICER:  Mr. O'Bannon?
  

16          MR. O'BANNON:  No.
  

17          THE HEARING OFFICER:  All right.  The document
  

18   marked as -- is this a combined, then, South Valley and
  

19   Galena exhibit?
  

20          MS. O'LEARY:  Yes, Director.
  

21          THE HEARING OFFICER:  Numbered?
  

22          MS. O'LEARY:  18.
  

23          THE HEARING OFFICER:  No. 18 is received into
  

24   evidence.
  

25               (SVGWD GGWD Exhibit 18 received.)
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 1          Q.   (BY MS. O'LEARY):  Ms. Sukow, I believe
  

 2   that you testified earlier today through questioning
  

 3   from Mr. Barker that you performed two simulations on
  

 4   the model; is that correct?
  

 5          A.   I performed simulations for two different
  

 6   areas.  There are actually four simulations for each.
  

 7   Sorry.
  

 8          Q.   Thank you for the clarification, yes.
  

 9          A.   Yes.
  

10          Q.   You also mentioned a 99 percent benefit in
  

11   streamflow under that second simulated area; is that
  

12   right?
  

13          A.   Yes.
  

14          Q.   Okay.  Were you instructed to look for a
  

15   99 percent benefit?
  

16          A.   Not specifically.
  

17          Q.   Can you elaborate on what you mean by "not
  

18   specifically."
  

19          A.   I was asked to -- I was asked to delineate
  

20   areas that had minimal impact on Silver Creek, and run
  

21   a scenario without -- you know, that excluded those
  

22   areas.  And I was not given any specific numeric
  

23   direction.  And I decided that -- that approximately
  

24   99 percent was a good result, so that was what I did.
  

25          Q.   And good in comparison to what?
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 1          A.   Again, I wasn't given much direction, and
  

 2   that's -- that was the way I chose to look at it.  So
  

 3   obviously, you know, you could run different areas and
  

 4   come up with a lower percentage than that, or you could
  

 5   try to get closer to 100 percent.  That was just what
  

 6   I -- what I decided to run with the -- with the little
  

 7   direction I had.
  

 8          Q.   I'd like to direct your attention back, I
  

 9   believe you have this in the binder -- or actually,
  

10   this is what Mr. Barker just had admitted as
  

11   Exhibit 36.  It's the South Valley Ground Water
  

12   District and Galena Ground Water District Exhibit 36.
  

13   I believe it's that top piece of paper.
  

14          A.   Oh, the e-mail, uh-huh.
  

15          Q.   The e-mail.  The first page, that last
  

16   sentence in the first paragraph -- this is from an
  

17   e-mail from you to Mr. Spackman and Mr. Baxter, dated
  

18   April 5th, 2021.
  

19               Do you see that?
  

20          A.   Yes.
  

21          Q.   Okay.  The last sentence of the first
  

22   paragraph reads, "For what it's worth, curtailing just
  

23   within South Valley GWD boundaries would yield about
  

24   98 percent of the total in-season depletions to Silver
  

25   Creek."
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 1               Do you see that there?
  

 2          A.   Yes.
  

 3          Q.   We talked about your adjustment or your
  

 4   particular choosing of where to put that northern
  

 5   boundary line for the proposed curtailment area.
  

 6               Was your particular placement of that
  

 7   boundary line impacted at all by the goal of achieving
  

 8   a 99 percent benefit, as opposed to the original
  

 9   98 percent yield that you mentioned in your April 5th
  

10   e-mail?
  

11          A.   Well, the April 5th e-mail was not --
  

12   achieving 98 percent wasn't a goal.  That was just I --
  

13   at one point I had looked at, you know, whether or not
  

14   the South Valley Ground Water District boundary would
  

15   lend itself to, you know, being a -- a reasonable
  

16   boundary to use in a modeling scenario, because it's
  

17   already, you know, an administrative boundary for the
  

18   groundwater district.  So it seemed like that would be
  

19   convenient.
  

20               Unfortunately, after I reviewed where the
  

21   boundary was drawn, it's very hard to justify, from a
  

22   modeling and hydrogeologic standpoint, using the
  

23   groundwater district boundary because of the shape of
  

24   the groundwater district boundary and because it
  

25   includes -- South Valley Ground Water District includes
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 1   a couple of outages from Galena Ground Water District
  

 2   that are, you know, separate shapes.  So they're not --
  

 3   there's parts of the South Valley Ground Water District
  

 4   that are not contiguous with the rest of it.  So that
  

 5   made it pretty hard to try to justify that that made
  

 6   any sense at all from a modeling or scientific
  

 7   standpoint.
  

 8          Q.   Okay.  So you didn't run any simulations,
  

 9   then, is it accurate to say, of just the South Valley
  

10   Ground Water District boundary area?
  

11          A.   I did back in early April, it looks like,
  

12   is when I did that.  And then I threw it out because I
  

13   didn't think I could -- that I could justify using that
  

14   from a scientific standpoint.
  

15          Q.   Can you turn to the second-to-last page of
  

16   this document.  It's labeled as page 3.  This is an
  

17   e-mail from Gary Spackman to you, amongst other
  

18   Department staff, and it's dated Wednesday, March 24,
  

19   2021.
  

20               Are you with me?
  

21          A.   Yes.
  

22          Q.   Okay.  The last sentence in this particular
  

23   e-mail says, "Also Tim, can we identify just those
  

24   water users who do not hold any AFRD No. 2 storage?"
  

25   And I understand that this sentence is prefaced towards
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 1   Tim, I'm assuming Tim Luke, but I'm just wondering if
  

 2   you attempted to do any type of analysis as requested
  

 3   in this sentence here?
  

 4          A.   No, I did not review anything about the
  

 5   water users, with or without AFRD No. 2 storage.
  

 6          Q.   You've testified about various items
  

 7   regarding response functions within the proposed
  

 8   curtailment area today.
  

 9               And I believe that you testified -- correct
  

10   me if I'm wrong -- that you calculated the response
  

11   functions for each well within the curtailment area; is
  

12   that correct?
  

13          A.   For each model cell that had an irrigation
  

14   POD, I did a response function for both layer one and
  

15   layer three.
  

16          Q.   Okay.
  

17          A.   If they were -- if both those layers were
  

18   present.
  

19          Q.   And that information was included in the
  

20   .shp files that you produced; is that correct?
  

21          A.   It was included in the supporting files.
  

22          Q.   Okay.
  

23          A.   And there are .shp files within that, yes.
  

24          Q.   Okay.  You might have already touched on
  

25   this, and if you did, I apologize if I missed it, but
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 1   what time frame were the response functions in that
  

 2   data?  Was it a three-month response function?
  

 3          A.   No.  Those were, I believe, a five-month,
  

 4   May 1 to September 30th.
  

 5          Q.   Okay.  So that -- those response functions
  

 6   weren't the total response to river reaches over the
  

 7   entire model time period, then?
  

 8          A.   No, they were just -- they were just what
  

 9   would accrue at the end of five months, so that there's
  

10   still a significant amount of water left in aquifer
  

11   storage, and there would be additional increases in
  

12   reach gains to Silver Creek that occur after October 1.
  

13          Q.   And when you're saying that you did the
  

14   response function for each model cell, do you know
  

15   which of those cells are connected to Galena Ground
  

16   Water members versus South Valley Ground Water members?
  

17          A.   I -- no.  I just did them based on where
  

18   there were irrigation water right points of diversion.
  

19   I did not look at which groundwater district they were
  

20   in, and I don't have any idea who's actually a member
  

21   or not a member either.
  

22          Q.   Okay.  Did you perform any type of analysis
  

23   on whether the response function decreases the further
  

24   north you are in the Bellevue Triangle?
  

25          A.   The -- there is a response function .shp



Hearing - Vol. I - June 7, 2021 199

  

 1   file in the supporting files.  And yes, generally
  

 2   speaking, the response to Silver Creek decreases --
  

 3   you're talking about north of -- maybe I should back up
  

 4   and -- you're talking about at the north boundary or...
  

 5          Q.   Well, within the Bellevue Triangle.
  

 6          A.   Oh, okay.
  

 7          Q.   You start at the southern end of and move
  

 8   your way north.
  

 9          A.   Oh, okay.
  

10          Q.   I'm staying within the curtailment area.
  

11               My question is, is the further north you go
  

12   in that proposed curtailment area, does the response
  

13   function decrease?
  

14          A.   Not if you -- if you start at the south
  

15   boundary, it gets more complicated than that, because
  

16   there's -- you know, depending on where you are on the
  

17   south end, it varies, and then you'll end up with a
  

18   place where it's increasing as you go north and then
  

19   starts decreasing in kind of a general sense, so...
  

20          Q.   Do you know where that decrease starts?  Is
  

21   there any geographic landmark that you could reference?
  

22          A.   I don't know what you -- well, I mean
  

23   the -- the decrease occurs over a large area, so I'm
  

24   not sure what exactly you're referring to there.
  

25          Q.   Sure.  And maybe if you want to look at
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 1   that Exhibit 18 -- our Exhibit 18 --
  

 2          A.   Which is this [indicating]?
  

 3          Q.   -- on the front top of that table that we
  

 4   were looking at earlier.
  

 5          A.   Okay.
  

 6          Q.   Just for point of reference, this grouping
  

 7   of water rights within the curtailment area, just below
  

 8   that northern boundary line, do you recall what the
  

 9   response functions were for any of those particular
  

10   groundwater rights?
  

11          A.   Not off the top of my head.  But in this
  

12   area they are generally decreasing as you go northward.
  

13          Q.   And so that means that these -- the less
  

14   response function, the less of an impact these rights
  

15   would have on Silver Creek; is that correct?
  

16          A.   Well, within the five-month time frame.  So
  

17   we haven't looked at what would happen if we ran it out
  

18   longer.  You know, some of them as you go further
  

19   north, you have more water retained in storage.  But
  

20   then you also have more impacts to the Big Wood River
  

21   above the dry bed.  But within the -- within the time
  

22   period of looking at May 1st and what accrues through
  

23   September 30th, the ones that are further north have
  

24   less impact to Silver Creek.
  

25          Q.   Okay.  You were asked about gages at
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 1   Station 10 earlier today, and I believe you said that
  

 2   there were two gages; is that correct?
  

 3          A.   There are -- my understanding is there are
  

 4   two sensors there currently, yes.
  

 5          Q.   Okay.
  

 6          A.   Well, actually, there's three now, because
  

 7   our staff just installed a new one last -- last week, I
  

 8   think.
  

 9          Q.   Okay.
  

10          A.   So...
  

11          Q.   So you have the new Department.
  

12               And then what are the other two sensors?
  

13          A.   There's the old Department one, which I
  

14   think we're -- ultimately the plan is to abandon that,
  

15   but it does have a temperature sensor that I think
  

16   we're planning to leave in there.
  

17               And then the other one is owned -- or the
  

18   other one is operated by Water District 37's
  

19   contractor.  And I -- it's a different type of sensor,
  

20   and I don't recall the details on that.
  

21          Q.   Okay.  Now, correct me if I'm wrong.  I
  

22   thought you testified that you had some concerns with
  

23   those sensors, and that one of the concerns you had was
  

24   that there were not adequate manual measurements to
  

25   calibrate; is that correct?
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 1          A.   That's correct.
  

 2          Q.   Okay.  So is it accurate to say that those
  

 3   sensors are not calibrated, then?
  

 4          A.   Well, it's not that the sensors aren't
  

 5   calibrated.  It's that the sensors sense stage in the
  

 6   river, so the height of the water.  And then you need
  

 7   manual measurements to develop what they call a rating
  

 8   curve, which is basically an equation that says well,
  

 9   if I have this height of water, this stage, how much
  

10   flow do I have.  And since this is a rated section,
  

11   we're doing that by making frequent manual measurements
  

12   that you have a flow, and then you develop a
  

13   relationship between the flow and the stage.
  

14               And you have to have -- you know, the more
  

15   manual measurements you have, the better you're able to
  

16   quantify that relationship.  And my understanding is,
  

17   particularly at low flows, there haven't been very many
  

18   manual measurements made at the Station 10 location.
  

19          Q.   Okay.  And that's why you're saying that
  

20   there's an inadequate amount of -- to calibrate?
  

21          A.   Yeah.  I guess, you know, I'm calling the
  

22   rated section the calibration, yes.
  

23          Q.   Okay.  And my question is -- and maybe I
  

24   took a roundabout way of getting there, but what I'm
  

25   trying to figure out is, is it standard for the
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 1   Department to rely upon uncalibrated measurements?
  

 2          A.   No.  And I think I expressed in my staff
  

 3   memo that I felt that the attempt to calculate seepage
  

 4   losses between Sportsman's Access and Station 10 was --
  

 5   I think the terminology I used was frustrated by the --
  

 6   by, you know, measurement uncertainty at the --
  

 7   particularly at the Station 10 gage location.
  

 8          Q.   Okay.  But we are relying on those
  

 9   measurements for this proceeding; is that not right?
  

10          A.   I -- I am not -- I'm not sure what will be
  

11   relied on, I guess, out of that data.  But that was the
  

12   best estimate I could come up with of seepage losses
  

13   with the data that was available.
  

14          Q.   Okay.  I mean there's no other data that's
  

15   been presented; right?
  

16          A.   Right, yeah.
  

17          MS. O'LEARY:  Okay.  Director, those are all the
  

18   questions I have.
  

19               Thank you.
  

20          THE HEARING OFFICER:  Thank you, Ms. O'Leary.
  

21               Mr. Moroney, you may question Ms. Sukow.
  

22
  

23                      CROSS-EXAMINATION
  

24   BY MR. MORONEY:
  

25          Q.   Good afternoon, Ms. Sukow.  I'm Owen
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 1   Moroney, here representing the Idaho Department of Fish
  

 2   and Game.
  

 3               I wanted to start with some questions about
  

 4   your staff memo, IDWR Exhibit 2.
  

 5               Did the curtailment scenario you conducted
  

 6   in that memo consider only consumptive groundwater
  

 7   rights?
  

 8          A.   Yes.
  

 9          Q.   So curtailment of nonconsumptive rights was
  

10   specifically excluded from your analysis; correct?
  

11          A.   That's correct.
  

12          Q.   So in that memo, when I go to page 16, it
  

13   talks about only analyzing consumptive rights, it
  

14   doesn't mention nonconsumptive rights.
  

15               But the import of that should be that we're
  

16   not considering nonconsumptive rights; correct?
  

17          A.   Correct.
  

18          Q.   Are you generally familiar with the Idaho
  

19   Department of Fish and Game's fish production rights at
  

20   Hayspur Hatchery?
  

21          A.   I am somewhat familiar with them.
  

22          Q.   In your curtailment scenario, did you
  

23   specifically omit analyzing those nonconsumptive, those
  

24   rights, those fish production rights?
  

25          A.   So in the Baseline run for the curtailment
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 1   scenario, which is the same as the model calibration
  

 2   run, they are included, so there's pumping -- there's
  

 3   groundwater pumping, and then there is return flow to
  

 4   the creek that's included in the -- in the reach gain
  

 5   calculations that offsets that.  And we're assuming
  

 6   that the same amount that's pumped is returned to the
  

 7   creek.
  

 8               And if they're truly nonconsumptive, then
  

 9   there really is no impact in the curtailment scenario.
  

10   So no, they're not -- they're not modeled as being
  

11   curtailed.
  

12          Q.   Okay.  So thank you.
  

13               In general, when water is short and the
  

14   Department makes priority cuts, are nonconsumptive
  

15   priority rights included in those cuts?
  

16          A.   I'm not the best person to ask that
  

17   question.
  

18          Q.   All right.  I understand that.
  

19          A.   I don't usually -- yeah.
  

20          Q.   So now turning to Fish and Game's specific
  

21   rights.  I wanted to have you look at a couple of Fish
  

22   and Game's exhibits.  They're in the black binders
  

23   behind the Director.
  

24          THE HEARING OFFICER:  Well, I have several black
  

25   binders.
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 1          MR. MORONEY:  I think all three of them,
  

 2   actually.
  

 3          MS. CARTER:  They're separate.
  

 4          Q.   (BY MR. MORONEY):  So you just said that
  

 5   you're generally familiar with Fish and Game's fish
  

 6   production rights at Hayspur Hatchery; correct?
  

 7          A.   Yes.
  

 8          Q.   If I have you turn to Exhibit 4, you should
  

 9   see Water Right 37-08271.
  

10               Could you take a look at this right and let
  

11   me know if it's consumptive or nonconsumptive on the
  

12   face of the right.
  

13          A.   It says, "Use shall be nonconsumptive."
  

14          MR. MORONEY:  I move to admit IDFG Exhibit 4
  

15   into the record, Director.
  

16          THE HEARING OFFICER:  Okay.  Mr. Moroney, I'm
  

17   looking at this particular document, and at least the
  

18   label in the lower-right corner says IDFG 0239.
  

19               Is that a page number?
  

20          MR. MORONEY:  That was our Bates numbers for the
  

21   exhibit.  But I guess I'm referring to it by the tabs,
  

22   which should be tab No. 4.
  

23          THE HEARING OFFICER:  Well, the document needs
  

24   to be marked, it seems to me, as Exhibit 4, IDFG
  

25   Exhibit 4.  Do we have a label?



Hearing - Vol. I - June 7, 2021 207

  

 1               And while we're preparing the label, it
  

 2   will be marked as Exhibit 4.
  

 3               (IDFG Exhibit 4 marked.)
  

 4          THE HEARING OFFICER:  Mr. Fletcher, any
  

 5   objection?
  

 6          MR. FLETCHER:  No, your Honor.
  

 7          THE HEARING OFFICER:  Mr. Rigby?
  

 8          MR. RIGBY:  No, your Honor.
  

 9          THE HEARING OFFICER:  Mr. Barker or
  

10   Mr. Thompson?
  

11          MR. THOMPSON:  No.
  

12          THE HEARING OFFICER:  Mr. Laski or O'Leary?
  

13          MR. LASKI:  No.
  

14          THE HEARING OFFICER:  Mr. Bromley?
  

15          MR. BROMLEY:  No.
  

16          THE HEARING OFFICER:  Mr. Lawrence?
  

17          MR. LAWRENCE:  No.
  

18          THE HEARING OFFICER:  Mr. Simpson?
  

19               Mr. Robertson?
  

20          MR. ROBERTSON:  Well, my client's here now
  

21   seeing me in action while I've been sitting here all
  

22   day, and he thinks I ought to object to something.  But
  

23   I'm not taking his advice.  I have no objection.
  

24          THE HEARING OFFICER:  Mr. Semanko?
  

25          MR. SEMANKO:  None.
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 1          THE HEARING OFFICER:  Mr. O'Bannon, if he's
  

 2   still here?  There he is.
  

 3               Mr. Robertson, since your client is now
  

 4   here, I want to call you out for not appearing in
  

 5   proper attire today, along with the rest of us.  And
  

 6   we'll deal with some level of sanctions.
  

 7          MR. ROBERTSON:  I didn't want to put him to
  

 8   shame, my client, that is, so I did not dress.
  

 9          THE HEARING OFFICER:  All right.  The document
  

10   marked as IDFG No. 4 is received into evidence.
  

11               (IDFG Exhibit 4 received.)
  

12          THE HEARING OFFICER:  Mr. Moroney.
  

13          Q.   (BY MR. MORONEY):  All right.  Ms. Sukow,
  

14   next turning to the second of Fish and Game's three
  

15   groundwater rights at Hayspur.  I have it tabbed as
  

16   Exhibit 6.  It is Water Right No. 37-08331, Bates
  

17   numbered IDFG 0318.
  

18               Could you look at that right and tell me
  

19   whether it is consumptive or nonconsumptive on the face
  

20   of the right?
  

21          A.   Yes.  There is a condition that says,
  

22   "Shall be nonconsumptive."
  

23          MR. MORONEY:  Director, could I move that IDFG
  

24   Exhibit 6 be admitted to the record.
  

25          THE HEARING OFFICER:  We'll mark it as
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 1   Exhibit 6.
  

 2               (IDFG Exhibit 6 marked.)
  

 3          THE HEARING OFFICER:  Mr. Fletcher?
  

 4          MR. FLETCHER:  No objection.
  

 5          THE HEARING OFFICER:  Mr. Rigby?
  

 6          MR. RIGBY:  No objection.
  

 7          THE HEARING OFFICER:  How about -- how about
  

 8   just saying does anybody object?  Let's move.
  

 9          MR. RIGBY:  Much better.
  

10          THE HEARING OFFICER:  Does anybody object?  I've
  

11   learned your names.
  

12               All right.  The document marked as
  

13   Exhibit 6 received into evidence.
  

14               (IDFG Exhibit 6 received.)
  

15          THE HEARING OFFICER:  Mr. Moroney.
  

16          Q.   (BY MR. MORONEY):  All right, Ms. Sukow.
  

17   Showing you the final, the third of Fish and Game's
  

18   groundwater rights at Hayspur Hatchery.  I have it
  

19   marked as IDFG Exhibit 2.  It's on Bates stamp page
  

20   IDFG 0118.  The Water Right No. is 37-07038.  So this
  

21   right I'm not going to ask you whether it has a
  

22   nonconsumptive use condition on its face, because it
  

23   doesn't.
  

24               But if I was to represent to you that this
  

25   right is commingled with the other two rights and used
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 1   in the same fish hatchery in the exact same way, would
  

 2   you say it would be fair to say -- to assume that it
  

 3   should also be labeled as nonconsumptive?
  

 4          A.   Yes, that was the assumption I made for
  

 5   the -- for processing the model calibration inputs.
  

 6          Q.   So you specifically considered this right
  

 7   as nonconsumptive in modeling curtailment?
  

 8          A.   Yeah, for modeling purposes.  The only
  

 9   purpose of use listed on it is fish propagation.
  

10          MR. MORONEY:  All right, Director.  Those are
  

11   all my questions for Ms. Sukow.
  

12          THE HEARING OFFICER:  So do you wish to offer --
  

13          MR. MORONEY:  Oh --
  

14          THE HEARING OFFICER:  -- the exhibit?
  

15          MR. MORONEY:  -- yes.
  

16               I move to admit IDFG Exhibit 2 into the
  

17   record.
  

18          THE HEARING OFFICER:  Okay.  It is so marked.
  

19               (IDFG Exhibit 2 marked.)
  

20          THE HEARING OFFICER:  Does anyone object to this
  

21   water right or this document representing a Fish and
  

22   Game water right into the record?
  

23               Hearing none, it's received into evidence.
  

24   Thank you.
  

25               (IDFG Exhibit 2 received.)
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 1          THE HEARING OFFICER:  Thank you, Mr. Moroney.
  

 2               Now, we have -- we have now concluded the
  

 3   cross-examination by group two, and we're ready to
  

 4   start in with group three.
  

 5               Is it an appropriate time for an afternoon
  

 6   break, or should I wait until the start of the swing
  

 7   shift because we're behind?
  

 8          THE WITNESS:  I could really use a bathroom
  

 9   break, for what it's worth.
  

10          THE HEARING OFFICER:  All right.  Let's break
  

11   now for ten minutes.  Come back at approximately
  

12   quarter to, a little after.
  

13               (Recess.)
  

14          THE HEARING OFFICER:  Let's go back on the
  

15   record.  We're back recording after the afternoon
  

16   break.
  

17               And based on our conversation,
  

18   Mr. Lawrence, you may examine Ms. Sukow, please.
  

19          MR. LAWRENCE:  Thank you, Mr. Director.
  

20
  

21                      CROSS-EXAMINATION
  

22   BY MR. LAWRENCE:
  

23          Q.   Good afternoon, Ms. Sukow.  My name is Mike
  

24   Lawrence.  I'm an attorney for the City of Hailey.
  

25   Thank you for hanging in there with everybody this
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 1   afternoon.  I know it's been long, and I'll try to be
  

 2   brief.
  

 3               Ms. Sukow, in your dialogue with Mr. Barker
  

 4   earlier, to characterize or paraphrase what you said,
  

 5   would it be fair to say that if you had more time that
  

 6   you could refine or update the analysis in your
  

 7   May 17th staff memo?
  

 8          A.   I think he was asking me specifically about
  

 9   Allan Wylie's predictive uncertainty analysis.  So no,
  

10   I wasn't talking about the analysis I did in my staff
  

11   memo.
  

12          Q.   If I recall correctly, Mr. Barker asked you
  

13   if you could conduct an uncertainty analysis for your
  

14   specific curtailment runs described in your memo.
  

15               Do I recall that correctly?
  

16          A.   Yes.
  

17          Q.   And I recall you testifying that if you had
  

18   a few months, perhaps, you could do that?
  

19          A.   Yes.
  

20          Q.   And is it also correct that you have not
  

21   updated your analysis with any new information based on
  

22   Mr. Vincent's SWSI testimony that he gave this morning,
  

23   that there was a new SWSI update for June; is that
  

24   correct?
  

25          A.   That's correct.
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 1          Q.   And how long would it take for you to
  

 2   update your model runs to find different analog years
  

 3   based on the updated SWSI?
  

 4          A.   That would not take very long.  We could do
  

 5   a different analog year.  And that analysis could be
  

 6   done in a day.
  

 7          Q.   Have you been asked to do that?
  

 8          A.   No.
  

 9          Q.   Ms. Sukow, I'd like to turn to your
  

10   Figure 14, which is on page 16 of your staff memo.  And
  

11   I recognize that Figure 14 in the memo itself is not
  

12   the correct version and that there is a different
  

13   version attached to the Director's pre-hearing order
  

14   and scheduling order.
  

15               Is that correct?
  

16          A.   That's correct.
  

17          Q.   Ms. Sukow, do you have a copy of the
  

18   updated table, Figure 14, in front of you?
  

19          A.   Yes.
  

20          Q.   Ms. Sukow, first, I noticed a difference
  

21   between the Figure 14 in your memo -- well, several
  

22   differences, but one that stuck out between it and the
  

23   one attached to the Director's order, and there's a
  

24   dot -- a legend that says, quote, "Simulated increase
  

25   in recharge" in the updated Figure 14.
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 1               Can you describe with a "Simulated increase
  

 2   in recharge" means.
  

 3          A.   Well, a simulated curtailed consumptive use
  

 4   is equivalent to simulating an increase in net
  

 5   recharge.
  

 6          Q.   Okay.  So is it safe to say that simulated
  

 7   increase in recharge is the same as the volume of
  

 8   curtailed consumptive use?
  

 9          A.   Yes.
  

10          Q.   Okay.  Thank you.
  

11               Sticking with Figure 14 briefly, I would
  

12   like to point your attention to the updated SWSI
  

13   information that was entered into the record as the
  

14   Department's Exhibit 5, IDWR 5.  And I was wondering,
  

15   Ms. Sukow -- and I'll represent to you that the years
  

16   2012 and 2014 on your Figure 14, and when you look at
  

17   IDWR 5, those years have higher SWSIs than the 2002
  

18   year that you used.
  

19               Do you recognize that?
  

20          A.   That is correct.
  

21          Q.   However, on your Figure 14 there's a higher
  

22   volume of curtailed consumptive use in 22 -- 2012 and
  

23   2014, than in 2002, even though, based on the SWSI,
  

24   they should have had greater surface water supplies; is
  

25   that an accurate characterization?
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 1          A.   That is true.
  

 2          Q.   Can you explain why there's higher
  

 3   consumptive use volume for those years in your
  

 4   Figure 14 than for Figure 2002 even though they
  

 5   evidently were supposed to have better surface water
  

 6   supplies.
  

 7          A.   I can explain some possible reasons that
  

 8   that might have occurred.  There -- you know, there
  

 9   could have been changes in irrigation practices.  There
  

10   could have been -- also, you know, there's the water
  

11   supply side, which the SWSI predicts, but SWSI doesn't
  

12   predict the water demand side, which is partly driven
  

13   by -- I mean it's partly driven by crops people grow,
  

14   but it's also partly driven by the weather during the
  

15   summer and how much evapotranspiration demand there is.
  

16               So -- so you might have -- you might have
  

17   years that have the same water supply, but one of them
  

18   might have a higher irrigation demand because -- either
  

19   because of the weather or because of the type of crops
  

20   people are growing.
  

21               Another difference between those years is
  

22   the type of data we had for evapotranspiration.  And
  

23   that was one of the reasons I wanted to use -- I liked
  

24   using 2002 as a baseline year was that we do have
  

25   METRIC evapotranspiration data for 2002, which is what
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 1   we generally consider to be the best, most refined of
  

 2   the evapotranspiration data sources we have.
  

 3               2012 and -- well, 2014 we had ET derive --
  

 4   evapotranspiration derived from NDVI, the Normalized
  

 5   Difference Vegetation Index, which is considered to be
  

 6   good but not as good as METRIC.
  

 7               And 2012, if I recall correctly, involved
  

 8   some more -- might have involved some more
  

 9   interpolation methods to estimate the
  

10   evapotranspiration.  So the datasets might also come
  

11   into play there on what the model computed the
  

12   consumptive use was.
  

13          Q.   You mentioned that a factor may be the
  

14   irrigation practices, different irrigation practices
  

15   between the years?
  

16          A.   That could be, yes.
  

17          Q.   Have you examined those irrigation
  

18   practices and the differences between 2002, 2012, and
  

19   2014?
  

20          A.   Not directly.  To the extent that they --
  

21   you know, to the extent that they impact the diversions
  

22   and -- the surface water diversions and the
  

23   evapotranspiration data, that is hopefully reflected in
  

24   our dataset.  But I have not inspected that at a
  

25   different level.
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 1          Q.   Have you compared the irrigation practices
  

 2   during those years with irrigation practices in 2021?
  

 3          A.   No.
  

 4          Q.   And you mentioned differences in water
  

 5   demand perhaps being a factor as to why those years
  

 6   have different volumes of consumptive use on your
  

 7   Figure 14; is that correct?
  

 8          A.   That's a possibility, yes.
  

 9          Q.   And have you analyzed the differences in
  

10   water demand between those years?
  

11          A.   No, I have not, not other than is reflected
  

12   in our evap- -- I mean that is probably what our
  

13   evapotranspiration dataset is -- is showing.  But other
  

14   than -- other than processing those data, no.
  

15          Q.   And have you analyzed those years versus
  

16   water demands in 2021?
  

17          A.   No.
  

18          Q.   You mentioned that 2002 used METRIC data;
  

19   is that correct?
  

20          A.   Yes.
  

21          Q.   And there is some level of uncertainty with
  

22   METRIC data, isn't that correct?
  

23          A.   Yes.
  

24          Q.   Do you have any idea what level of
  

25   uncertainty the METRIC data has?



Hearing - Vol. I - June 7, 2021 218

  

 1          A.   I don't have a specific number for that,
  

 2   no.
  

 3          Q.   And you also mentioned the NDVI, it also
  

 4   has some uncertainty?
  

 5          A.   Yes.
  

 6          Q.   And any idea of the level of uncertainty?
  

 7          A.   No.
  

 8          Q.   Ms. Sukow, did you analyze whether water
  

 9   resulting from curtailment of groundwater rights would
  

10   be available for diversion at the points of diversion
  

11   of any specific senior water rights?
  

12          A.   No.
  

13          Q.   And if -- would the model tell you that if
  

14   you asked it?
  

15          A.   The model only tells you what accrues to
  

16   the -- the increase in reach gains above Sportsman's
  

17   Access.  No, it does not tell you about conveyance
  

18   downstream or which surface water rights are next in
  

19   priority.
  

20          Q.   Turning to the model uncertainty, I know
  

21   that's been discussed a lot today, and I believe you
  

22   testified that the Wylie report concluded that in the
  

23   Bellevue Triangle we're looking at plus or minus
  

24   22 percent uncertainty; is that correct?
  

25          A.   That is correct for the specific locations
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 1   he analyzed.
  

 2          Q.   And those locations -- that uncertainty
  

 3   analysis is based on two points within the Bellevue
  

 4   Triangle; is that correct?
  

 5          A.   There was a third point that I think I
  

 6   would have characterized as also being in the Bellevue
  

 7   Triangle.
  

 8          Q.   Whether it's two or three points in the
  

 9   Bellevue Triangle, are those -- those are called stress
  

10   points, I believe?  Is that how you'd characterize
  

11   them?
  

12          A.   They are the point at which he applied
  

13   stress in his simulation, yes.
  

14          Q.   Would the relatively -- sorry, uncertainty
  

15   analysis conducted at those points correspond to all
  

16   other points within the Bellevue Triangle?
  

17          A.   No.  Each prediction is specific to that
  

18   individual prediction.
  

19          Q.   So we know, based on two or three points in
  

20   or near the Bellevue Triangle, uncertainty of
  

21   22 percent plus or minus at those specific points?
  

22          A.   Well, there were two points that were plus
  

23   or minus 22 percent and one that was plus or minus, I
  

24   believe, 15 percent.
  

25          Q.   And those values are -- relate only to
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 1   those specific points and not everywhere within the
  

 2   Bellevue Triangle; correct?
  

 3          A.   Correct.
  

 4          Q.   And do we know what the uncertainty is at
  

 5   every other point within the Bellevue Triangle?
  

 6          A.   No.
  

 7          Q.   You mentioned that the difference between
  

 8   Mr. Wylie's analysis that there's 22 percent plus or
  

 9   minus predictive uncertainty is based on the
  

10   ten-month -- ten-month dataset or a ten-month model
  

11   run -- I don't know how you say it -- but you did only
  

12   a three-month simulation; is that correct?
  

13          A.   For the curtailment scenarios beginning
  

14   July 1st, yes, those are a three-month simulation.
  

15          Q.   And your three-month simulation you said
  

16   may have higher uncertainty than plus or minus
  

17   22 percent?
  

18          A.   It may.
  

19          Q.   Okay.  And just to clarify, does that mean
  

20   the information in your Tables 1 and 2 in your memo
  

21   where you lay out your simulations for full model
  

22   curtailment and also the curtailment in the smaller
  

23   area, that means that those values in those tables can
  

24   be off by 22 percent or more; is that correct?
  

25          A.   With a 95 percent confidence interval,
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 1   which actually is a fairly high bar, yes.
  

 2          Q.   So you're 95 percent confident that those
  

 3   figures are within 22 percent plus or minus?
  

 4          A.   Again, we can't necessarily apply that
  

 5   22 percent to that prediction, because those are for
  

 6   the specific predictions Allan ran.  But if they were,
  

 7   yeah, that would be what we were saying.
  

 8          Q.   I understand.  Earlier you and Mr. Barker
  

 9   were talking about seepage losses between Sportsman's
  

10   Access gage and Little Wood River gage Station No. 10,
  

11   and I believe your report states that those may range
  

12   from 20 percent to 37 percent of the inflow to the
  

13   reach; is that right?
  

14          A.   Yes.
  

15          Q.   So I understand, then, does that mean that
  

16   up to 30 percent of the water entering that reach from
  

17   curtailing groundwater pumping might be lost to seepage
  

18   and never be available for diversion by surface water
  

19   users?
  

20          A.   Well, that depends on where the surface
  

21   water users are, because some of them are -- some of
  

22   the surface water users on Silver Creek are upstream of
  

23   where those losses occur.  So up until Sportsman's
  

24   Access it's gaining, between Sportsman's Access and
  

25   Highway 20 the measurements we've collected during
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 1   model development suggest that there's not any
  

 2   significant loss in that reach.  The measured gains and
  

 3   losses have been less than the measurement error of the
  

 4   streamflow measurements.
  

 5               So -- so based on the information
  

 6   available, and we all think the losses are occurring
  

 7   somewhere between Highway 20 and Station 10.  So water
  

 8   users that are upstream of those losses might have all
  

 9   of that available to them.  Water users that are
  

10   further down, to deliver water to them might incur up
  

11   to that, you know, 30-ish percent loss rate.
  

12          Q.   So depending where a point of diversion is
  

13   along that reach, there may be losses of up to
  

14   37 percent before it reaches that point of diversion?
  

15          A.   There may be, yes, if they're down
  

16   Station 10 or below.
  

17          Q.   And therefore, say an acre-foot of
  

18   groundwater pumping or consumptive use curtailed to
  

19   supply that right, would be diminished by 37 percent,
  

20   perhaps up to 37 percent, before it made it to one of
  

21   those points of diversion?
  

22          A.   The amount of water that accrues to the
  

23   Silver Creek reach gain could be reduced by up to
  

24   37 percent before it reaches the downstream water user.
  

25          Q.   Ms. Sukow, did your analysis look at how
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 1   groundwater pumping inside or outside the potential
  

 2   area of curtailment affects any particular water
  

 3   rights?
  

 4          A.   I didn't -- I looked at reach gains not
  

 5   specific water rights.
  

 6          Q.   So you have not analyzed -- I think I've
  

 7   already asked this, perhaps -- whether groundwater
  

 8   pumping -- water resulting from curtailed groundwater
  

 9   pumping would benefit any particular senior water
  

10   right?
  

11          A.   No.
  

12          Q.   So is it fair to say that you did not
  

13   analyze actual or material injury to any particular
  

14   water rights?
  

15          A.   It's fair to say that.
  

16          Q.   Did you analyze whether in 2021 any water
  

17   rights will use water efficiently and without waste?
  

18          A.   No.
  

19          Q.   Did you analyze the amount of water that
  

20   actually will be available in 2021 and the source from
  

21   which a water right is diverted?
  

22          A.   No.
  

23          Q.   Did you analyze the effort or expense of
  

24   the holder of a water right to divert water from their
  

25   source in 2021?
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 1          A.   No.
  

 2          Q.   Did you analyze whether the exercise of
  

 3   junior-priority groundwater rights, individually or
  

 4   collectively, affects the quantity and timing of water
  

 5   available to any particular senior-priority surface or
  

 6   ground water right in 2021?
  

 7          A.   I analyzed whether they collectively
  

 8   affected the amount of water available in the river
  

 9   reach, but not to specific water right, senior water
  

10   rights.
  

11          Q.   And did you analyze whether the exercise of
  

12   a junior-priority groundwater right, individually or
  

13   collectively, will affect the cost of exercising any
  

14   particular senior surface or groundwater right?
  

15          A.   No.
  

16          Q.   Did you analyze for the 2021 irrigation
  

17   season the rate of diversion compared to the acreage of
  

18   lands served by any senior-priority irrigation rights?
  

19          A.   No.
  

20          Q.   Or for the '21 -- 2021 irrigation season,
  

21   did you analyze the volume of water diverted by any
  

22   senior-priority irrigation right?
  

23          A.   No.
  

24          Q.   And same for the 2021 irrigation season,
  

25   did you analyze the system diversion or conveyance
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 1   efficiency of any senior-priority irrigation rights?
  

 2          A.   No.
  

 3          Q.   And again, have you analyzed the method of
  

 4   irrigation water application by any senior-priority
  

 5   water rights?
  

 6          A.   No.
  

 7          Q.   Did you for the 2021 irrigation season
  

 8   analyze the amount of water being diverted and used
  

 9   compared to the water rights?
  

10          A.   I'm sorry.  Repeat that.
  

11          Q.   For the 2021 irrigation season, did you
  

12   compare the amount of water being -- actually being
  

13   diverted and used compared to the water rights?
  

14          A.   No.
  

15          Q.   And did you analyze the existence of water
  

16   measuring and recording devices?
  

17          A.   No.
  

18          Q.   And for this 2021 irrigation season, did
  

19   you analyze the extent to which a senior-priority water
  

20   right could be met with the user's existing facilities
  

21   and water supplies by employing reasonable diversion
  

22   conveyance efficiency and conservation practices?
  

23          A.   No.
  

24          Q.   And finally, for the 2021 irrigation
  

25   seasonal, did you analyze the extent to which the
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 1   requirements of senior-priority surface water rights
  

 2   could be met using alternate reasonable means of
  

 3   diversion or alternate points of diversion?
  

 4          A.   No.
  

 5          MR. LAWRENCE:  That's all my questions.
  

 6   Appreciate it.  Thank you, Ms. Sukow.
  

 7          THE HEARING OFFICER:  Thank you, Mr. Lawrence.
  

 8               Mr. Simpson, do you have questions?
  

 9          MR. SIMPSON:  No questions.
  

10          THE HEARING OFFICER:  Mr. Robertson?
  

11          MR. ROBERTSON:  No.
  

12          THE HEARING OFFICER:  Mr. Semanko?
  

13          MR. SEMANKO:  No.
  

14          THE HEARING OFFICER:  Mr. O'Bannon?
  

15          MR. O'BANNON:  No.
  

16          THE HEARING OFFICER:  Redirect.
  

17               Ms. Carter?
  

18          MS. CARTER:  I have nothing.
  

19          THE HEARING OFFICER:  Nothing on redirect.
  

20               Now, this brings us, I guess, to a
  

21   particular juncture.  These were Department witnesses.
  

22   And I suppose Ms. Sukow could be subject to being
  

23   recalled, Mr. Fletcher, Mr. Rigby or others.  So we
  

24   could either allow some redirect of her if you have a
  

25   desire or -- now or we could wait.
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 1               What's your preference?
  

 2          MR. RIGBY:  I just have a few.
  

 3          THE HEARING OFFICER:  Mr. Fletcher, do you have
  

 4   questions?
  

 5          MR. FLETCHER:  I don't think so.
  

 6          THE HEARING OFFICER:  All right.  Let's go one
  

 7   more round.  Let's try -- let's try combining if we can
  

 8   to get through this witness.
  

 9               Mr. --
  

10          MR. RIGBY:  Combining?
  

11          THE HEARING OFFICER:  Well, what I'm saying is
  

12   that we could separate and she could be recalled.
  

13          MR. RIGBY:  Got it.
  

14          THE HEARING OFFICER:  But let's combine it all
  

15   together, if we can.
  

16               So, Mr. Rigby, redirect.
  

17          MR. RIGBY:  Thank you, Mr. Director.
  

18
  

19                    REDIRECT EXAMINATION
  

20   BY MR. RIGBY:
  

21          Q.   Ms. Sukow, a great number of questions have
  

22   been asked of you concerning the uncertainty of the
  

23   model and an uncertainty analysis; correct?
  

24          A.   Correct.
  

25          Q.   My question to you is, there's clearly
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 1   uncertainty with all models; correct?
  

 2          A.   Correct.
  

 3          Q.   And therefore, in fact when we talk about
  

 4   the uncertainty, whatever percentage that might be,
  

 5   it's a plus or minus; correct?
  

 6          A.   Correct.
  

 7          Q.   Meaning that it could actually be more
  

 8   impactful to the flows in the river than what you've
  

 9   predicted, as well as less impactful; correct?
  

10          A.   Correct.
  

11          Q.   I can skip all that.
  

12               Furthermore, it's -- the question was asked
  

13   of you of more work to be done.
  

14               Isn't that, again, very true of every model
  

15   you've worked with?
  

16          A.   Yes.
  

17          Q.   Models are an ever-evolving system and
  

18   process, are they not?
  

19          A.   Yes.
  

20          Q.   There's also the question asked of you,
  

21   stabilization of the aquifer from '91 by Mr. Barker.
  

22               Do you recall that line of questioning?
  

23          A.   Yes.
  

24          Q.   Well, isn't it correct to say by that
  

25   stabilization, that that stabilization took into
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 1   account the junior pumping that has occurred, and if it
  

 2   were conjunctive management, would be out of priority,
  

 3   meaning that they are pumping and impacting the
  

 4   seniors?
  

 5          A.   Yes.  I mean the -- the stabilization of
  

 6   the water levels does not in any way mean that there is
  

 7   not an impact of the junior groundwater pumping.
  

 8          Q.   Thank you.  That was going to be my next
  

 9   question.
  

10               So in other words, that really isn't
  

11   relevant to the issue we have before us, is it?
  

12          A.   It's not -- it's not relevant to predicting
  

13   the hydrologic response in Silver Creek to a
  

14   curtailment of groundwater use.  That's -- you know,
  

15   that's what we designed the model to do, and clearly
  

16   the model shows there is an impact, even though the
  

17   model is using water level -- those water-level data,
  

18   you know, from that same time period, so yeah.
  

19          Q.   And again, getting back only because
  

20   there's been so much -- so many questions concerning
  

21   uncertainties and percentages and everything else, I
  

22   believe your testimony was, especially this particular
  

23   year and because of the drought, and this is the year
  

24   we're focusing on, that the curtailment would cause
  

25   significant increase in flows say at the Sportsman
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 1   Access; correct?
  

 2          A.   That is what the model predicts, yes.
  

 3          Q.   And therefore, even though -- just assume
  

 4   for a moment we add some more percentages to the
  

 5   uncertainty, doesn't the fact that this particular
  

 6   year, with this particular drought, cause you to feel
  

 7   even more secure in saying that it will in fact and
  

 8   indeed impact the flows significantly?
  

 9          A.   Yes.
  

10          Q.   So again, for another year or for a
  

11   long-term issue to be resolved, the model needs to be
  

12   worked on, the model needs to be -- there needs to be
  

13   more input?  For this particular purpose that's why I
  

14   ask this question.  Is that correct?  I mean do you
  

15   understand it the same way?
  

16          A.   I guess I'm not sure what the question is.
  

17          Q.   Yeah, you're right.  That was a -- I
  

18   didn't -- I was making a statement or I was testifying.
  

19               The fact that for this particular year and
  

20   this particular drought that we're involved with, then
  

21   this -- the percentages of what you could narrow in the
  

22   future by adding to the model, by improving the model
  

23   doesn't change the outcome of a significant impact to
  

24   the river?
  

25          A.   I mean I guess my -- you know, my point on
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 1   that about the comment that more work needs to be done,
  

 2   it -- we can certainly improve a future version of the
  

 3   model by recalibrating with additional data that we've
  

 4   been collecting since 2014.  But I think Allan's
  

 5   conclusion -- and I would agree with it -- is that the
  

 6   current model is -- is the best available tool we have
  

 7   to make a prediction for this year, and that it is good
  

 8   enough to use for that purpose.
  

 9          Q.   And therefore, a curtailment based upon the
  

10   model, in your estimation, if that were done, do you
  

11   think that would be justified?
  

12          MR. BARKER:  Objection.  Calls for a legal
  

13   conclusion.  She hasn't had any ability to testify
  

14   about injury or anything other than what the impact of
  

15   curtailment would have on the flows in Silver Creek.
  

16          THE HEARING OFFICER:  Sustained.
  

17          Q.   (BY MR. RIGBY):  Concerning the lack of the
  

18   manual measurements for the Station 10 that you
  

19   testified to, are there ranges of flow that are more
  

20   representative than others, and are the majority of
  

21   flows anticipated to occur in these ranges?  Do you
  

22   understand the question?  So if there -- because you
  

23   don't have the manual measurements for Station 10,
  

24   would there be different ranges within those flows that
  

25   would be more representative and be able to be better
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 1   for your analysis, and would most of those flows that
  

 2   would be representative occur in those other ranges?
  

 3          A.   I don't think so.  My personal opinion is I
  

 4   think the data -- the dataset is pretty poor at this
  

 5   point.
  

 6          Q.   Pretty part?
  

 7          A.   Pretty poor.
  

 8          Q.   Pretty poor.
  

 9          A.   The dataset.
  

10          Q.   Okay.  So your analysis to date, though, is
  

11   based upon, again, what?  Because you don't have the
  

12   actual physical measurements.
  

13          A.   Well, so my analysis here was based on the
  

14   watermaster's record of Station 10, which is, to my
  

15   knowledge, based on the rating curve established by his
  

16   contractor with what measurements he has taken.  And I
  

17   have not personally reviewed those.
  

18               The measurements at Silver Creek at
  

19   Sportsman's Access, that's a USGS gage.  They have a
  

20   very good QA/QC program and a good program of making
  

21   the manual measurements to make the rating curves
  

22   there, so I have more confidence in that.  There is
  

23   still gage error.  There always is.
  

24               Then we also have the large number of
  

25   diversions that occur between those two points.  I
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 1   don't really have any idea what measurement error might
  

 2   be associated with those particular measurements,
  

 3   generally.
  

 4          MR. RIGBY:  Very good.  Thank you.  Appreciate
  

 5   it.
  

 6          THE HEARING OFFICER:  Thank you, Mr. Rigby.
  

 7               Mr. Fletcher, questions?
  

 8          MR. FLETCHER:  No, thank you.
  

 9          THE HEARING OFFICER:  Okay.  Mr. Barker,
  

10   questions?
  

11          MR. BARKER:  I'll pass.
  

12          THE HEARING OFFICER:  Ms. O'Leary?
  

13          MS. O'LEARY:  No, Director.
  

14          THE HEARING OFFICER:  And Mr. Moroney?
  

15          MR. MORONEY:  No, Director.
  

16          THE HEARING OFFICER:  Mr. Lawrence?
  

17          MR. LAWRENCE:  Nothing.  Thank you.
  

18          THE HEARING OFFICER:  Any others?
  

19               All right.  Thank you, Jennifer.  And I
  

20   want to personally thank you for the long time sitting
  

21   in the witness chair and a grueling experience that it
  

22   is, you're becoming more and more seasoned.  So --
  

23          MR. BARKER:  Does she get tomorrow off?
  

24          THE HEARING OFFICER:  Thank you.
  

25               Pardon me, Mr. Robertson.
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 1          MR. ROBERTSON:  I said yes, I agree.
  

 2          THE HEARING OFFICER:  Yeah, I personally am glad
  

 3   to have competent, scientific people who I rely on a
  

 4   great deal.
  

 5               Thank you, Jennifer.
  

 6               Okay.  Ms. Carter.
  

 7          MS. CARTER:  Phil Blankenau.
  

 8          THE HEARING OFFICER:  Is Phil here?  Oh, he is
  

 9   in the back.
  

10               Phil, if you'll come forward, please.
  

11   Raise your right hand if you would.
  

12
  

13                      PHILIP BLANKENAU,
  

14   having been called as a witness by the Department and
  

15           first duly sworn, testified as follows:
  

16
  

17          THE HEARING OFFICER:  Please be seated.
  

18               And far as I know this is the first
  

19   opportunity for Phil Blankenau to testify as an expert
  

20   witness for the Department, at least I'll characterize
  

21   him that way.
  

22               So take the gloves off, folks.
  

23          MR. RIGBY:  Take them off?
  

24          THE HEARING OFFICER:  Yeah, sure.
  

25               All right.  Ms. Carter.
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 1                     DIRECT EXAMINATION
  

 2   BY MS. CARTER:
  

 3          Q.   Please state your full name and spell it
  

 4   for the record.
  

 5          A.   Full name is Philip Blankenau, P-h-i-l-i-p,
  

 6   Blankenau is spelled B-l-a-n-k-e-n-a-u.
  

 7          Q.   And you are an employee of the Department
  

 8   of Water Resources; correct?
  

 9          A.   Correct.
  

10          Q.   And what is your current job title?
  

11          A.   Evapotranspiration analyst.
  

12          Q.   And what are your responsibilities in this
  

13   position?
  

14          A.   Primarily modeling ET and interpreting ET
  

15   data, and then I also do remote sensing work for the
  

16   Department.
  

17          Q.   And how long have you worked in this
  

18   position?
  

19          A.   About a year and nine months.
  

20          Q.   And prior to your current position at the
  

21   Department, what position did you hold?
  

22          A.   I worked as a research engineer at the
  

23   University of Nebraska in Lincoln.
  

24          Q.   And what did you do in this position?
  

25          A.   I primarily worked on the METRIC remote
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 1   sensing ET model.  And it was a different version of
  

 2   the model than is used here, but very similar.  And I
  

 3   worked with actually the developer of METRIC,
  

 4   Dr. Richard Allen.
  

 5          Q.   How long did you work in that position?
  

 6          A.   I worked in that position for about two
  

 7   years.
  

 8          Q.   And what is your college education?
  

 9          A.   I have a bachelor's and master's in civil
  

10   engineering from the University of Nebraska.
  

11          Q.   And do you have any particular emphasis in
  

12   your civil engineering education?
  

13          A.   Water resources, focus in water resources.
  

14          Q.   What professional credentials do you have?
  

15          A.   I'm an engineer in training.  So I've
  

16   passed my fundamentals exam.
  

17          Q.   And do you have any publications that are
  

18   relevant to our discussions today?
  

19          A.   I do have a publication in the field of ET,
  

20   a peer-reviewed publication.
  

21          Q.   Okay.  And did you prepare a memo
  

22   discussing evapotranspiration in the Wood River Basin?
  

23          A.   Yes.
  

24          Q.   I am going to hand you what's labeled IDWR
  

25   Exhibit 3.
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 1               Is Exhibit 3 the memo that you prepared?
  

 2          A.   It is.
  

 3          Q.   And why did you prepare this memo?
  

 4          A.   I prepared this memo in response to the
  

 5   Director's request for staff memoranda, and in
  

 6   particular item 10B, which, paraphrasing, requested
  

 7   that ET for water right places of use be examined for
  

 8   years of adequate water supply and years of reduced
  

 9   water supply.
  

10          Q.   And in your memo you start out by
  

11   mentioning METRIC.
  

12               Could you tell me what METRIC is.
  

13          A.   METRIC is a remote sensing model for
  

14   mapping evapotranspiration spatially.
  

15          Q.   And let's talk about, what is ET,
  

16   evapotranspiration?
  

17          A.   It's the sum of plant transpiration and
  

18   evaporation.
  

19          Q.   Okay.  And how did you use ET In your
  

20   analysis for the memo?
  

21          A.   So the idea behind looking at ET is that ET
  

22   represents or is equivalent to consumptive use.  So if
  

23   a field shows a very low ET value, then there's reason
  

24   to believe that it doesn't have a sufficient supply of
  

25   water.
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 1          Q.   All right.  And you talk about different
  

 2   types of ET in your memo.
  

 3               Could you tell me what estimated actual ET
  

 4   is.
  

 5          A.   It's a confusing term.  "Actual ET" just
  

 6   means that the model is attempting to estimate the ET
  

 7   that's actually occurring, wherever we're looking with
  

 8   the model.  And then the estimated portion is just to
  

 9   say that it's a model, so it's an estimate.
  

10               And that's contrasted with potential ET.
  

11   So reference ET is sometimes considered to be a
  

12   potential ET, and that's kind of like a maximum ET
  

13   rate.
  

14          Q.   Okay.  And then in your memo you discuss
  

15   different areas you used for comparison.
  

16               What were those different areas?
  

17          A.   I looked at five different areas.  I looked
  

18   at the -- an area called the Richfield area, and of
  

19   course that's near the town of Richfield, and the north
  

20   Shoshone area.  Both of those areas are primarily fed
  

21   by Magic Reservoir.
  

22               And then I looked at the area of potential
  

23   curtailment, which was essentially, in my analysis,
  

24   just the groundwater rights within the area of
  

25   potential curtailment.



Hearing - Vol. I - June 7, 2021 239

  

 1               And then I looked at the set of surface
  

 2   water rights along Silver Creek and the Little Wood
  

 3   identified by Tim Luke in his memo.
  

 4               And then lastly I looked at an area called
  

 5   AFRD2.  It's not the entire service area of AFRD2, but
  

 6   it was used as kind of a baseline area because it -- we
  

 7   thought it would have a good water supply, a solid
  

 8   water supply.
  

 9          Q.   And how did you select those areas to
  

10   compare?
  

11          A.   Tim Luke had a lot of input.  I think the
  

12   thinking behind selecting those areas was that, as I
  

13   was talking about some of them, we expected to have a
  

14   secure water supply, a more reliable water supply.
  

15               So the AFRD area gets its water primarily
  

16   from the Snake River.  And we thought that area would
  

17   have a good water supply.  So it kind of started as a
  

18   baseline.  And then also the area of potential
  

19   curtailment, since it's using groundwater, it should be
  

20   a more secure water supply.
  

21               The Richfield and north Shoshone areas we
  

22   had reason to believe that in previous years those
  

23   areas had been short of water.  So those were selected
  

24   to kind of see what METRIC could see.
  

25               And then of course, the area along Silver
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 1   Creek and the Little Wood is the subject of these
  

 2   proceedings.
  

 3          Q.   And you discussed in your memo different
  

 4   years of analysis.
  

 5               What were those years and what were their
  

 6   significance?
  

 7          A.   So I was a little hemmed in by data
  

 8   availability.  But I selected 2011, 2013, and 2016.
  

 9   And 2011 was an above median SWSI year, according to
  

10   the April SWSI.  And then 2013 was a below median SWSI
  

11   year.  And then 2016 was near median.
  

12          Q.   And you mentioned that observed differences
  

13   in METRIC ET could be the result of many variables.
  

14               What are those variables?
  

15          A.   Let me see if I can name the bulk of them.
  

16   Of course, water supply, variables that affect water
  

17   supply.  So that would be precipitation and irrigation.
  

18               And then on the demand side we have
  

19   weather.  So weather kind of dictates the atmospheric
  

20   demand for water.  Weather also is going to dictate
  

21   whether there's, you know, frost or it's going to kind
  

22   of let you know how long the growing season is in that
  

23   particular year.
  

24               There's going to be differences due to
  

25   soil, due to fertilization, other on-farm practices,
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 1   cuttings, planting dates, harvest dates, and of course
  

 2   pests and disease, as well as just uncertainty in the
  

 3   model.
  

 4          Q.   What were the results of your comparisons
  

 5   in 2011, your above median water year?
  

 6          A.   Fields -- and I only looked at alfalfa
  

 7   fields.  Fields in all areas had ETrF values, that's a
  

 8   fraction of referenced ET values.  And that can be
  

 9   interpreted as a crop coefficient.  They all had
  

10   reasonably high values.  So I didn't have any reason to
  

11   think that there was a water supply issue in 2011 in
  

12   any of the areas.
  

13          Q.   So you mentioned a couple of things I want
  

14   to clarify before I move on.  You said that "ETrF
  

15   functions as a crop coefficient."
  

16               What exactly do you mean by "crop
  

17   coefficient"?
  

18          A.   So a crop coefficient is used to multiply
  

19   by a potential evapotranspiration value to scale it,
  

20   scale it to a particular crop or a crop at a particular
  

21   growth stage.
  

22          Q.   Okay.  And then you also said that you only
  

23   looked at alfalfa fields.
  

24               Could you tell me why.
  

25          A.   Different crops have different water
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 1   requirements.  And so I wanted to remove that as a
  

 2   variable, because it would -- I think if you looked at
  

 3   all different crops at the same time, it would
  

 4   introduce additional noise into the data.
  

 5          Q.   Okay.  So let's go back to your
  

 6   comparisons.
  

 7               What were the results in 2016, your near
  

 8   median water year?
  

 9          A.   2016 was pretty similar to 2011.  I thought
  

10   all the areas looked reasonably similar.  And none of
  

11   the areas seemed to have very low ETrF values,
  

12   generally speaking.
  

13          Q.   I'm sorry.  Could you say that last thing
  

14   again.  What had low ETrF values?
  

15          A.   None of the areas had very low ETrF values,
  

16   generally speaking.
  

17          Q.   Okay.  So then finally the results of your
  

18   comparisons in 2013, your below median water year.
  

19          A.   2013 differed from 2011 and 2016, mainly in
  

20   the Richfield and north Shoshone areas.  And those
  

21   areas showed a widespread and deep decrease in ETrF.
  

22   And because it was widespread and a large decrease, I
  

23   thought it could be surmised that that was a water
  

24   supply issue.  Those areas were short of water.
  

25               And additional evidence that they were
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 1   short of water comes from a USGS gage below Magic
  

 2   Reservoir that showed that the last release date was at
  

 3   the end of June.  And then if you look at the plots in
  

 4   my memorandum for 2013, the ETrF values really begin to
  

 5   diminish in July.
  

 6          Q.   And did you see a similar trend in the
  

 7   Little Wood and Silver Creek area?
  

 8          A.   That was -- I did not see that trend in the
  

 9   Little Wood and Silver Creek area.  But I would note
  

10   that I, in this analysis, wasn't going to call an area
  

11   water-short unless it was pretty clearly water-short.
  

12               So I think in my memo I talk about how it's
  

13   possible that individual fields could have water supply
  

14   issues, but this analysis I don't think is sensitive
  

15   enough to detect that.
  

16          MS. CARTER:  Okay, thank you.
  

17               Mr. Spackman, I move to admit IDWR
  

18   Exhibit 3 into the record.
  

19          THE HEARING OFFICER:  Any objection from the
  

20   gallery?
  

21          MR. LAWRENCE:  No objection.
  

22          MR. BARKER:  No objection.
  

23          THE HEARING OFFICER:  All right.  The document
  

24   marked as IDWR No. 3 is received into evidence.  Thank
  

25   you.
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 1               (IDWR Exhibit 3 received.)
  

 2          MS. CARTER:  That's all I have.
  

 3          THE HEARING OFFICER:  Okay.  Mr. Rigby or
  

 4   Mr. Fletcher, questions?
  

 5
  

 6                      CROSS-EXAMINATION
  

 7   BY MR. RIGBY:
  

 8          Q.   Mr. Blankenau, is that correct?  Good
  

 9   afternoon.  Jerry Rigby, representing the Big Wood and
  

10   Little Wood senior surface water users.  I only have a
  

11   couple of questions for you.
  

12               First of all, have you been able to see the
  

13   SWSI that just came out for June?
  

14          A.   I looked at it briefly.
  

15          Q.   Okay.  So in any analysis that you would
  

16   have conducted had you had that, what impact would that
  

17   have had?
  

18          A.   It may have changed where I was looking, at
  

19   what year I was looking at for my dry year.  And I was
  

20   really hemmed in by the data I had to look at.  And I
  

21   believe 2013 -- actually back in -- even the April SWSI
  

22   had a better water supply than this year at that point
  

23   in time.  And, you know, things have only gotten worse,
  

24   so...
  

25          Q.   Therefore, is it fair to say that if you
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 1   had the SWSI, then your concern or your finding of
  

 2   no -- the trend below -- and I forgot the -- what is
  

 3   the point you used below saying that you did not see a
  

 4   lower coefficient?
  

 5          A.   I don't think I mentioned a specific number
  

 6   in the memorandum.
  

 7          Q.   Would this have impacted the lower river?
  

 8   I guess that's what I'm asking.
  

 9          A.   The lower river?
  

10          Q.   Yes.
  

11          A.   You're talking about Silver Creek and the
  

12   Little Wood?
  

13          Q.   That's correct.
  

14          A.   I -- I can't say.
  

15          Q.   Without running it, you wouldn't know?
  

16          A.   Yeah.
  

17          Q.   Okay.  Does your analysis reported in your
  

18   staff memo allow you to render an opinion regarding the
  

19   average percent of return flows or a range of
  

20   reasonable return flows in the potential area of
  

21   curtailment?
  

22          A.   It does not cover that at all.
  

23          MR. RIGBY:  Okay.  I don't think I have any
  

24   further questions, Mr. Director.
  

25          THE HEARING OFFICER:  Thank you, Mr. Rigby.
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 1               Mr. Fletcher, questions?
  

 2          MR. FLETCHER:  Mr. Rigby covered the issue I
  

 3   wanted to talk about.
  

 4          THE HEARING OFFICER:  Okay.  Thank you.
  

 5               Mr. Barker?
  

 6          MR. BARKER:  Thank you, Mr. Director.
  

 7
  

 8                      CROSS-EXAMINATION
  

 9   BY MR. BARKER:
  

10          Q.   Albert Barker on behalf of the South Valley
  

11   Ground Water District.
  

12               Phil, how are you today?
  

13          A.   Pretty good.
  

14          Q.   A couple quick questions for you.
  

15               When you ran your analysis using the 2013
  

16   water year, you found essentially no water shortage in
  

17   the Little Wood and Silver Creek area based on ET
  

18   analysis; is that right?
  

19          A.   Not that I could see with this analysis.
  

20          Q.   Okay.  And you said that there were some
  

21   low ETrF numbers in the Little Wood that were -- can be
  

22   plausibly explained by causes other than a water
  

23   shortage; right?
  

24          A.   Yes.
  

25          MR. BARKER:  Thank you.
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 1          THE HEARING OFFICER:  Ms. O'Leary?
  

 2          MS. O'LEARY:  Nothing, Director.
  

 3          THE HEARING OFFICER:  Okay.  Mr. Moroney?
  

 4          MR. MORONEY:  Nothing, Director.
  

 5          THE HEARING OFFICER:  Okay.  Group three.
  

 6               Chris?
  

 7               Mr. Lawrence?
  

 8          MR. BROMLEY:  Mr. Lawrence.
  

 9
  

10                      CROSS-EXAMINATION
  

11   BY MR. LAWRENCE:
  

12          Q.   Good afternoon, Phil.
  

13               Thank you, Mr. Director.
  

14               Good afternoon, Phil.  We met the other day
  

15   at your deposition.  I'm Mike Lawrence.  I'm an
  

16   attorney for the City of Hailey.  I just have, I think,
  

17   a few questions for you.
  

18               In your memo you say that insufficient
  

19   water supply can cause diminished ET rates that should
  

20   be observable in METRIC; correct?
  

21          A.   Correct.
  

22          Q.   What else can cause diminished ET rates?
  

23          A.   A big one is cuttings, in the case of
  

24   alfalfa.  But anything that would affect the health of
  

25   the crop could affect ET rates.
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 1          Q.   Did you do any field-by-field analysis of
  

 2   alfalfa cuttings, for instance, or any other variable
  

 3   that might affect ET?
  

 4          A.   What kind of analysis.
  

 5          Q.   Any analysis in your memo or for this
  

 6   proceeding.
  

 7          A.   I think I just mentioned that alfalfa, the
  

 8   cuttings introduced maybe more variability in the data
  

 9   than the crops that don't see cuttings.
  

10          Q.   You would agree that soil types can also
  

11   affect ET?
  

12          A.   Yes.
  

13          Q.   Did you conduct any field-by-field analysis
  

14   of the fields and the areas you looked at for soil
  

15   types affecting ET?
  

16          A.   No.
  

17          Q.   How about field-by-field analysis of pests
  

18   affecting ET?
  

19          A.   I did not.
  

20          Q.   A field-by-field analysis of disease
  

21   affecting ET?
  

22          A.   Nope.
  

23          Q.   A field-by-field analysis of fertilization
  

24   affecting ET?
  

25          A.   No.
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 1          Q.   A field-by-field analysis of local weather
  

 2   affecting ET?
  

 3          A.   That is accounted for using reference ET.
  

 4          Q.   That is -- that is accounted for within the
  

 5   METRIC model; is that what you mean?
  

 6          A.   Yes.  The variability in ET over the domain
  

 7   is partly dictated by local weather.  And reference ET
  

 8   represents the atmospheric demand for the water vapor.
  

 9   And so by dividing the actual ET by the reference ET,
  

10   I'm factoring out weather, essentially.
  

11          Q.   Did you conduct any field-by-field analysis
  

12   of actual irrigation for the years that you analyzed?
  

13          A.   Can you repeat that?
  

14          Q.   Did you conduct any analysis of
  

15   field-by-field irrigation practices for the years that
  

16   you've analyzed?
  

17          A.   No.
  

18          Q.   Would you agree that those matters that we
  

19   just discussed, alfalfa cutting, soil types, pests,
  

20   disease, fertilization, irrigation, those can all --
  

21   actual irrigation, those can all affect observable ET?
  

22          A.   Yes.  Those are all factors.
  

23          Q.   If we could look in your memo.  It should
  

24   be in front of you.  I'd like to turn to page 7,
  

25   Figure 2.
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 1               This figure shows your ETrF analysis
  

 2   throughout the irrigation season for these various
  

 3   areas in an above median year, according to the SWSI
  

 4   analysis Mr. Vincent conducted; correct?
  

 5          A.   Correct.
  

 6          Q.   And so I'm clear, there appears to be some
  

 7   values in this figure that are -- show that the ETrF is
  

 8   up near 1.0, that would be the full amount of water
  

 9   necessary for alfalfa; is that correct?
  

10          A.   That would be a very healthy ET Rate.
  

11          Q.   For an alfalfa crop?
  

12          A.   For an alfalfa crop.
  

13          Q.   How do you explain, for instance, under
  

14   month five that there are many fields -- this would be
  

15   in May -- that are at .4, .6 instead of 1.0?  Wouldn't
  

16   that be a time of year where there would be substantial
  

17   water supply?
  

18          A.   It would be, but there tends to be more
  

19   variation early on in the season in ETrF because --
  

20   mainly because different fields are greening up at
  

21   different rates.  They have different amounts of
  

22   vegetative cover.
  

23          Q.   Would you agree that the range of ETrF
  

24   values displayed on Figure 2 demonstrate that there are
  

25   other variables aside from water supply that affect the
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 1   observable ET?
  

 2          A.   You're saying that Figure 2 demonstrates
  

 3   that there's other variables that affect --
  

 4          Q.   It illustrates that there's other variables
  

 5   involved in water supply; would you agree?
  

 6          A.   It doesn't -- yeah, sure.  I'll agree.
  

 7          Q.   If we could turn the next page, Figure 3,
  

 8   page 8.
  

 9          A.   Can I take a step back?
  

10               I mean it doesn't show that -- you know,
  

11   how the other variables are affecting.  We don't know
  

12   exactly what's causing the variation in this plot.
  

13          Q.   Is it --
  

14          A.   We know already, though, that there are
  

15   other variables that affect ET.
  

16          Q.   But it's your conclusion that your analysis
  

17   shows or demonstrates that there's insufficient water
  

18   supply in a below median SWSI year; is that correct?
  

19          A.   In 2013 for the Richfield and north
  

20   Shoshone areas, yes.
  

21          Q.   But you'd also agree that there are other
  

22   variables involved shown on these tables?
  

23          A.   Yes.
  

24          Q.   Okay.  If you could turn the page to
  

25   Figure 3, page 8.
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 1               Figure 3 is your analysis of the ETrF in
  

 2   2013, which is the below median SWSI year that was
  

 3   found by Mr. Vincent to be an analog year to 2021; is
  

 4   that correct?
  

 5          A.   I don't think he identified 2013 as an
  

 6   analog year, but it was a below median SWSI year that I
  

 7   had the data I needed to run the analysis for.
  

 8          Q.   Okay.  Okay.  So he might have had a
  

 9   different analog year, but you could get data for 2013,
  

10   and it was also a below median SWSI year; is that
  

11   correct?
  

12          A.   Correct.
  

13          Q.   Okay.  I don't know if you were present for
  

14   Mr. Vincent's testimony, but I'll represent to you that
  

15   Mr. Vincent testified that he found a correlation
  

16   between the SWSI values for the Big Wood River gage
  

17   above Hailey and the water supplies in Silver Creek and
  

18   Little Wood River.
  

19               Are you aware of that testimony?
  

20          A.   I think I heard that part of it.
  

21          Q.   If that's the case, that there is a
  

22   correlation between the Big Wood River above Hailey
  

23   SWSI and Little Wood and Silver Creek flows, how do you
  

24   explain that this is a below median SWSI, yet the
  

25   Little Wood and Silver Creek has above -- or some of
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 1   the higher ETrF values in Figure 3?
  

 2          A.   I'm not sure how I would explain that.
  

 3          Q.   If you could just quickly turn to page 10.
  

 4   At the very top you list five scenarios explaining how
  

 5   your analysis, quote, "might err regarding water
  

 6   supplied to individual fields," unquote.
  

 7               These variables or these five scenarios
  

 8   listed here, these might create uncertainty in your
  

 9   analysis in addition to the uncertainty presented by
  

10   the other variables that we discussed earlier, soil
  

11   types and disease and pests and so on; is that correct?
  

12          A.   I think I did mention model error.  That's
  

13   point No. 5.  The others are, yeah, I think maybe
  

14   separate from that list.
  

15          Q.   Okay.  Did you analyze actual or material
  

16   injury to any particular water rights?
  

17          A.   This was not an analysis of injury.
  

18          Q.   Did you analyze whether in 2021 water
  

19   rights will use water efficiently and without waste?
  

20          A.   No.
  

21          Q.   And did you analyze the amount of water
  

22   actually available in 2021 and the source from which a
  

23   water right might be diverted?
  

24          A.   No.
  

25          Q.   And did you analyze the effort or expense
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 1   of a holder of a water right to divert water from its
  

 2   source in 2021?
  

 3          A.   No.
  

 4          Q.   Did you analyze whether the exercise of
  

 5   junior priority groundwater rights, individually or
  

 6   collectively, affects the quantity and timing of water
  

 7   available to any particular senior-priority surface or
  

 8   groundwater right in 2021?
  

 9          A.   It was not in my memo.
  

10          Q.   Did you analyze whether the exercise of
  

11   junior-priority groundwater rights, individually or
  

12   collectively, will affect the cost of exercising any
  

13   particular senior-priority surface or groundwater right
  

14   in 2021?
  

15          A.   Could you repeat that one?
  

16          Q.   Did you analyze whether the exercise of
  

17   junior-priority groundwater rights, individually or
  

18   collectively, will affect the cost of exercising any
  

19   particular senior-priority surface or groundwater right
  

20   in 2021?
  

21          A.   No.
  

22          Q.   For the 2021 irrigation season, did you
  

23   analyze the rate of diversion compared to the acreage
  

24   of land served by any senior-priority irrigation
  

25   rights?
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 1          A.   No.
  

 2          Q.   For the 2021 irrigation season, did you
  

 3   analyze the annual volume of water diverted by any
  

 4   senior-priority irrigation rights?
  

 5          A.   No.
  

 6          Q.   For 2021 did you analyze the system
  

 7   diversion and conveyance efficiency of any
  

 8   senior-priority irrigation rights?
  

 9          A.   No.
  

10          Q.   And for 2021 irrigation season, did you
  

11   analyze the method of irrigation water application at
  

12   any particular field?
  

13          A.   No.
  

14          Q.   Did you analyze for the 2021 irrigation
  

15   season the amount of water being diverted and used
  

16   compared to water -- the water right?
  

17          A.   Could you repeat the last question again?
  

18          Q.   Did you analyze for the 2021 irrigation
  

19   season the method of irrigation water application at
  

20   any particular field?
  

21          A.   No.
  

22          Q.   For the 2021 irrigation season, did you
  

23   analyze the amount of water being diverted and used
  

24   compared to the water right?
  

25          A.   No.
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 1          Q.   Did you analyze for the 2021 irrigation
  

 2   season the existence of water measuring and recording
  

 3   devices?
  

 4          A.   No.
  

 5          Q.   Did you analyze for the 2021 irrigation
  

 6   season the extent to which the requirements of the
  

 7   holder of a senior-priority water right could be met
  

 8   with the user's existing facilities and water supplies
  

 9   by employing reasonable diversion and conveyance
  

10   efficiency and conservation practices?
  

11          A.   No.
  

12          Q.   Finally, did you analyze for the 2021
  

13   irrigation season the extent to which the requirements
  

14   of the senior-priority surface water right could be met
  

15   using alternate, reasonable means of diversion or
  

16   alternate points of diversion?
  

17          A.   No.
  

18          MR. LAWRENCE:  That's all my questions.  Thank
  

19   you very much.  Appreciate it.
  

20          THE HEARING OFFICER:  Thank you, Mr. Lawrence.
  

21               Mr. Simpson?
  

22          MR. SIMPSON:  No questions.
  

23          THE HEARING OFFICER:  Mr. Robertson?
  

24          MR. ROBERTSON:  No questions.
  

25          THE HEARING OFFICER:  Mr. Semanko?
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 1          MR. SEMANKO:  No.
  

 2          THE HEARING OFFICER:  Mr. O'Bannon?
  

 3          MR. O'BANNON:  No questions.
  

 4          THE HEARING OFFICER:  Redirect, Ms. Carter?
  

 5          MS. CARTER:  No further questions.
  

 6          THE HEARING OFFICER:  Redirect, Mr. Rigby?
  

 7               Mr. Fletcher.
  

 8          MR. RIGBY:  No.
  

 9          THE HEARING OFFICER:  Because there isn't any
  

10   more redirect, I think we're finished.  Thank you,
  

11   Mr. Blankenau.
  

12               And we're at five minutes to 5:00.  There's
  

13   a small matter of cleanup that I need to work through.
  

14   And I need to revisit the joint parties' request for
  

15   official notice.
  

16               And as I worked through this morning, I was
  

17   referring to a summary.  And as I referred to it, I
  

18   misinterpreted some of my bullet points.  So let me go
  

19   back.  And I'll work directly from the document for the
  

20   joint request, just so it's clear.
  

21               So there were six items that were
  

22   requested.  And again, I misinterpreted.  Somebody's
  

23   looking at my notes.  So I'll again look at the joint
  

24   request for official notice.
  

25               So the first one was "All agenda, notes,
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 1   minutes, meeting material of the Big Wood Groundwater
  

 2   Management Area Advisory Committee available at links
  

 3   on the Department's website."
  

 4               And the ruling was that I would take
  

 5   official notice of these documents but would ask that
  

 6   if some of these documents are being discussed that
  

 7   they be introduced, so that we at least know what's
  

 8   being referred to.
  

 9               Then I have several, 2 through 5, as
  

10   categorized by Mr. Lawrence.  And these are all related
  

11   to the Modeling Technical Advisory Committee or design
  

12   documents, flow model files, and, again, groundwater
  

13   flow model design reference material.
  

14               And I ruled that I would not take official
  

15   notice of these documents and that the documents need
  

16   to be introduced as exhibits.
  

17               And then No. 6 is "All related documents,
  

18   files, and back-files in the Department's records for
  

19   water rights listed in Attachment A to Tim Luke's
  

20   memorandum."  And I took official notice of those
  

21   documents.
  

22               So I'm sorry for the confusion.  I honestly
  

23   had thought in looking at my notes that some of the
  

24   references to the model, and documents related to the
  

25   model, were referring to the documents that were
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 1   produced during meeting of the Big Wood Groundwater
  

 2   Management Advisory Committee.
  

 3               So anyway, I'm sorry for the confusion.  I
  

 4   hope at least I've clarified what the ruling is.
  

 5               Are there questions about it?
  

 6          MR. FLETCHER:  What is the ruling?  Are you --
  

 7   did you grant all of those?
  

 8          THE HEARING OFFICER:  No.  Let me go back to the
  

 9   motion, the joint request again.
  

10          MR. FLETCHER:  Okay.
  

11          THE HEARING OFFICER:  So this is the document
  

12   that was filed jointly.  And so No. 1, "All agenda,
  

13   notes, minutes, and meeting materials of the Big Wood
  

14   Groundwater Management Area Advisory Committee."
  

15               And I said I would take notice of these but
  

16   asked the parties as they introduced documents that
  

17   they mark them and they come in as an exhibit.  That's
  

18   helpful to me.
  

19               And then 2 through 5 were documents
  

20   related -- again, referring to this document, they were
  

21   related to the modeling -- so agenda, notes, minutes of
  

22   the Wood River Valley Modeling Technical Advisory
  

23   Committee, Wood River Groundwater Flow Model design
  

24   documents, Wood River Valley Groundwater Model flow
  

25   files, and Wood River Valley Groundwater Flow Model
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 1   design reference material.  So that's 2 through 5.
  

 2               And I did not take official notice of those
  

 3   documents.  So those need to be marked and come into
  

 4   the record.
  

 5               And I will tell you that part of the reason
  

 6   is that I don't want to be responsible for all of
  

 7   those, many of which I may not even understand.  And so
  

 8   I -- you know, somebody needs to lay a foundation and
  

 9   explain during examination why that particular document
  

10   is important.
  

11               And then No. 5 -- or No. 6, I'm sorry, is
  

12   all related documents that are water right documents in
  

13   the files of the Department.  And I took official
  

14   notice of those.  At least those that -- and I need to
  

15   clarify, that are listed in Attachment A to Tim Luke's
  

16   May 17th, 2021 memorandum.
  

17               So No. 1 and 6 I took notice of.  Nos. 2
  

18   through 5 I did not take notice.
  

19          MR. FLETCHER:  Thank you.
  

20          THE HEARING OFFICER:  Yep.
  

21               And I hope that helps, because I was not
  

22   clear this morning.
  

23               Okay.  I saw Mr. Luke in the back.  I think
  

24   he exited.
  

25               Or is he here still?
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 1               So he must have gotten the message that
  

 2   we'll start with him tomorrow morning.
  

 3               What time do you want to start?  Do you
  

 4   want to start earlier than 9:00?  All right.  Well, I
  

 5   do.  Let's start at 8:30.
  

 6               8:30?
  

 7          MR. THOMPSON:  Yeah, Mr. Director.
  

 8          THE HEARING OFFICER:  Huh?
  

 9          MR. THOMPSON:  Question.
  

10          THE HEARING OFFICER:  Yeah.
  

11          MR. THOMPSON:  Do you guys have a list for
  

12   tomorrow, too, after Tim, an order?
  

13          MR. RIGBY:  Not yet.  We will in the morning.
  

14          MR. THOMPSON:  Okay.
  

15          MR. BARKER:  So we'll just --
  

16          THE HEARING OFFICER:  You're asking for a list
  

17   of who will be examined?
  

18          MR. THOMPSON:  The sequence.
  

19          MR. RIGBY:  No, they all will be examined.
  

20          THE HEARING OFFICER:  Oh, okay.
  

21          MR. RIGBY:  They want an order.
  

22          THE HEARING OFFICER:  The order?  Okay.
  

23          MR. BARKER:  Want to know who's up, yeah.
  

24               So we're just going to do this on the day
  

25   of, is that the plan?
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 1          MR. RIGBY:  Well, we haven't decided that yet.
  

 2   We'll do that tonight.  I can get it to you tonight.
  

 3          MR. BARKER:  That would be helpful.
  

 4          MR. THOMPSON:  Yeah.
  

 5          MR. RIGBY:  Okay.
  

 6          THE HEARING OFFICER:  Any other questions?
  

 7               Mr. Bromley?
  

 8          MR. BROMLEY:  I have one housekeeping matter,
  

 9   Director --
  

10          THE HEARING OFFICER:  Okay.
  

11          MR. BROMLEY:  -- that I was curious about.
  

12               On May 21st Sun Valley Company, City of
  

13   Bellevue, City of Hailey, City of Ketchum, we filed a
  

14   request for information related to staff memoranda
  

15   related to the four staff memos, three of which are now
  

16   in the record.  We have not seen a response to that
  

17   information request.
  

18               I'm just curious if we're going to see one
  

19   or if we won't.
  

20          THE HEARING OFFICER:  Oh, I'll take it up with
  

21   staff.  Maybe it's just one of those in the flurry of
  

22   what's come in that we missed.  I don't know.
  

23               Meghan, do you know?
  

24               We'll look at it.
  

25          MR. BROMLEY:  Thank you.
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 1          THE HEARING OFFICER:  Again, it came in on
  

 2   May 21st, or that's when it was e-mailed?
  

 3          MR. BROMLEY:  It was filed on May 21st, and it's
  

 4   on the website received May 21st at 1607.
  

 5          THE HEARING OFFICER:  Okay.  All right.  Well,
  

 6   certainly we want to be responsive.  And if we haven't
  

 7   been, I apologize.  So even for those in group three.
  

 8               All right.  We'll see you tomorrow morning
  

 9   at 8:30.
  

10               (Hearing adjourned at 5:03 p.m.)
  

11                            -oOo-
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 1             THE HEARING OFFICER:  Okay.  It is 8:30.
  

 2   Let's see.  Do we have anything that we need to talk
  

 3   about this morning?
  

 4             I think I wanted to address just before we
  

 5   start, Chris Bromley, your inquiry about a request for
  

 6   information or documents about staff memoranda.  And I
  

 7   think Meghan has looked at that and sent out an inquiry.
  

 8             Meghan, do you have --
  

 9             MS. CARTER:  I did speak with Mr. Bromley this
  

10   morning about that.  Staff is working on it.  I know
  

11   that we'll have at least one later on this morning, if
  

12   not several this afternoon.  And I will be getting those
  

13   out as soon as we get full information from each
  

14   individual staff.
  

15             THE HEARING OFFICER:  Okay.
  

16             MS. CARTER:  So I will wait until they are all
  

17   in just --
  

18             THE HEARING OFFICER:  Well, I apologize for
  

19   our delinquency.  So I can't do much else but say, I'm
  

20   sorry.  We'll send it as soon as we gather it.
  

21             MR. BROMLEY:  Thank you.
  

22             THE HEARING OFFICER:  Okay.  Are we ready to
  

23   start?  Let's begin.
  

24             So this is Day 2 of a contested case hearing
  

25   for administrative proceeding regarding the
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 1   administration of water in the Big Wood River Basin, and
  

 2   in particular in the Bellevue triangle and the impacts
  

 3   of ground water pumping on Silver Creek and its
  

 4   tributaries.  And we finished yesterday with Phil
  

 5   Blankenau, Department witness.
  

 6             And I see Tim Luke is here today, and he
  

 7   knows, he's done this enough times he just automatically
  

 8   walked to the witness chair without being called.  So
  

 9   anyway, thanks, Tim, for being here.
  

10             Anything else we need to talk about before Tim
  

11   is called as a witness and testifies?  Anybody?
  

12                            TIM LUKE,
  

13   first duly sworn to tell the truth relating to said
  

14   cause, testified as follows:
  

15             THE HEARING OFFICER:  Please be seated.
  

16             Ms. Carter, you may examine Mr. Luke.
  

17                       DIRECT EXAMINATION
  

18   QUESTIONS BY MS. CARTER:
  

19         Q.  Good morning.  Would you please state your
  

20   full name and spell it for the record.
  

21         A.  First and last name?
  

22         Q.  Yes, please.
  

23         A.  Tim Luke, T-i-m, L-u-k-e.
  

24         Q.  And you are an employee of the Idaho
  

25   Department of Water Resources; correct?
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 1         A.  Yes.
  

 2         Q.  What is your current job title?
  

 3         A.  Current what?
  

 4         Q.  Job title.
  

 5         A.  Water compliance bureau chief.
  

 6         Q.  And what are your responsibilities in this
  

 7   position?
  

 8         A.  Manage and oversee up to 19 staff in five
  

 9   separate programs within the Bureau, including water
  

10   distribution, which works a lot with water districts and
  

11   water measurement programs; ground water protection
  

12   section, which permits well construction and licensing
  

13   of well drillers, and also permitting of underground
  

14   injection control wells; stream channel alteration
  

15   program, which permits stream channel alterations; flood
  

16   plain management unit, one person unit that assists with
  

17   administration of national flood insurance program in
  

18   the state; and a water right enforcement coordinator
  

19   that does enforcement activities across those programs,
  

20   and general water rights enforcement.
  

21         Q.  And so as you supervise all of those different
  

22   programs, what involvement do you have regarding water
  

23   distribution, and specifically some of the topics that
  

24   we'll be talking about today?
  

25         A.  Well, that's related to our water distribution
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 1   area, and so administration or administrative matters
  

 2   and operations of water districts, water delivery
  

 3   disputes, guidance to watermasters, training of
  

 4   watermasters, compliance with water measurement
  

 5   requirements.  I've worked off and on over the years
  

 6   with creation and modification of water districts, water
  

 7   district assistance.
  

 8         Q.  And how long have you been in your current
  

 9   position?
  

10         A.  About ten years.
  

11         Q.  And prior to your current position, what
  

12   position did you hold?
  

13         A.  I was the water distribution section manager.
  

14         Q.  And how long were you in that position?
  

15         A.  I think about 13 years.
  

16         Q.  Did you hold any other positions at IDWR prior
  

17   to that?
  

18         A.  Yes, I worked as a water right agent, senior
  

19   water right agent, I think the staff hydrologist.
  

20         Q.  And what is your college education?
  

21         A.  I have a bachelor's degree in geography from
  

22   West Virginia University, and a master of science in
  

23   geography from the University of Idaho.
  

24         Q.  And did you prepare a memo discussing water
  

25   deliveries in the Wood River Basin?
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 1         A.  Yes.
  

 2         Q.  Hand you a copy of IDWR Exhibit 4.  And is
  

 3   that Exhibit 4 the memo you prepared?
  

 4         A.  Yes.
  

 5         Q.  And why did you prepare this memo?
  

 6         A.  It's in response to the Director's request for
  

 7   staff memorandum in the matter of Basin 37
  

 8   administrative hearing.  There were ten items on that
  

 9   request.  I addressed three to four of those that
  

10   aligned or overlapped with my area of responsibilities.
  

11         Q.  And in front of you next to the binders is the
  

12   scheduling order for this matter.
  

13         A.  Yes.
  

14         Q.  On page 5 of that order, there is a correction
  

15   to your staff memo.  Do you recognize that?
  

16         A.  Yes.
  

17         Q.  And what is that correction?
  

18         A.  That's a correction to part of the memorandum.
  

19   There was just -- it's giving an example of water right
  

20   priority cuts in Water District 37, and it's got a
  

21   couple of typos specifically with the dates, so we
  

22   changed.  An example, I had an incorrectly put May 15th,
  

23   1885, and it should have been 1884.  And then I was
  

24   referencing the next priority right, and I should have
  

25   said junior-priority right instead of senior.
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 1         Q.  Okay.  Thank you.  Did you notice after the
  

 2   scheduling order went out, any other errors in your
  

 3   staff memo?
  

 4         A.  Yes, I did.  There were a few.
  

 5         Q.  Could you tell us what those are?
  

 6         A.  Yes, I'm going to go to my original copy where
  

 7   I noted those.  So on page 9, the sentence above Figure
  

 8   3, just right above Figure 3, the very end it says, "Big
  

 9   Wood Canal Company also holds a 1920 priority right for
  

10   87 cfs.  That should be 69.3 cfs.  The 87 cfs is for the
  

11   1905 priority right, which I mentioned in the prior
  

12   sentence.
  

13             THE HEARING OFFICER:  What's the number again,
  

14   Tim?
  

15             THE WITNESS:  67.3 -- or I'm sorry.  I got new
  

16   eyes here.  I just had cataracts -- 69.3.
  

17             THE HEARING OFFICER:  Thank you.
  

18             THE WITNESS:  The following page, page 10,
  

19   right below Table 1 and above Figure 4 in the paragraph
  

20   in between the two items, the second sentence says,
  

21   "Note that the cumulative rate of diversion by priority
  

22   is generally greater than the Little Wood River."  I
  

23   should have probably put in "Silver Creek."  So it
  

24   should read, "Note that the cumulative rate of diversion
  

25   by priority on Silver Creek."
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 1             On page 12, fifth paragraph below Table 2, the
  

 2   second sentence reads, "Three days later on July 12, the
  

 3   September 1983 -- I'm sorry -- "Three days later on July
  

 4   12 to September 9, 1883 priority rights were cut,
  

 5   followed by cuts to the April," it reads "1886."  It
  

 6   should read "1883 priority rights."  I think that error
  

 7   was noted in my deposition by Mr. Barker.
  

 8             Page 18, under item 9, third paragraph, a
  

 9   reference to Figure 1 should be Figure 5, which is on
  

10   page 19.  And on page 21, in the very first sentence, it
  

11   reads, "The 2021 predicted April SWSI value of negative
  

12   2.7 published by the NRCS is based on a SWSI analysis
  

13   period from 1981 to present."  It should read "1991."
  

14   And that's all I had.
  

15             MS. CARTER:  Okay.
  

16             MS. McHUGH:  Can I ask a clarifying question
  

17   on that last one?  Could you explain again what page
  

18   that was on, Tim?  I can't find it.
  

19             THE WITNESS:  It was on page 21.
  

20             THE HEARING OFFICER:  I didn't hear the
  

21   inquiry, Ms. McHugh.
  

22             MS. McHUGH:  We couldn't find the correction
  

23   because our page 21 wasn't --
  

24             THE HEARING OFFICER:  So page 21.
  

25             THE WITNESS:  Item 10 (A) beginning of the
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 1   fourth paragraph.
  

 2             MS. McHUGH:  Oh, thank you.  That's what we
  

 3   missed.
  

 4             MR. BROMLEY:  I thought you said first.
  

 5             MS. McHUGH:  I thought you said first as well,
  

 6   so...
  

 7             THE WITNESS:  Sorry.
  

 8             MS. McHUGH:  And could you explain the
  

 9   correction again?  Sorry.
  

10             THE WITNESS:  Yeah.  Where it says the
  

11   "analysis period from 1981 to present."  It should say
  

12   "1991 to present."  You are not seeing it?
  

13         Q.  (BY MS. CARTER)  All right.  Thank you.
  

14   So --
  

15             MS. McHUGH:  One other clarifying question,
  

16   Mr. Luke, and for the record.  The Exhibit 4 that you
  

17   are entering into the record, is it a corrected exhibit,
  

18   or is it the old exhibit with interlineations with
  

19   corrections, or do we have to compare the old -- the
  

20   original Exhibit 4 to the corrections that you just made
  

21   on the record?
  

22             MS. CARTER:  Currently we just have the
  

23   original staff memo with the corrections made on the
  

24   record.
  

25             MS. McHUGH:  Okay.
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 1             THE HEARING OFFICER:  So the corrections are
  

 2   handwritten?
  

 3             MS. CARTER:  Yes.
  

 4             THE HEARING OFFICER:  Okay.
  

 5             MS. McHUGH:  So the original document that
  

 6   Mr. Luke is going to testify to has handwritten
  

 7   corrections in it?
  

 8             MS. CARTER:  At this point, yes.
  

 9             MS. McHUGH:  Okay.
  

10             MS. CARTER:  I have not had the opportunity to
  

11   meet with Mr. Luke on the specifics of his corrections
  

12   to get an updated document.
  

13             MS. McHUGH:  Okay.  Thank you.
  

14             THE HEARING OFFICER:  What do you intend to
  

15   do?
  

16             MS. CARTER:  I can work with Mr. Luke on that,
  

17   and get those corrections made.  And we can submit the
  

18   corrected document in the record tomorrow.
  

19             THE HEARING OFFICER:  Would it be helpful if
  

20   we also asked Ms. Sukow to change hers so we're not
  

21   referring back and forth to any graph that some may
  

22   interpret in using, though it's not correct?
  

23             MS. CARTER:  I can certainly do that.
  

24             THE HEARING OFFICER:  Thank you.
  

25             MS. McHUGH:  It may be just as easy to take
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 1   his interlineated document and give us copies, so we all
  

 2   had the actual interlineated document, I mean, that he's
  

 3   actually testifying to.  I mean, that would also be an
  

 4   option, so just to make it clear for the record.
  

 5             THE HEARING OFFICER:  Well, whatever
  

 6   Ms. Carter wants to do.  If those written corrections
  

 7   are in the document, that's fine.  But I am concerned
  

 8   about Jennifer Sukow's staff memo, in the fact that the
  

 9   graph contained in there is not correct.  And some may
  

10   inadvertently refer to it.  So I think we should correct
  

11   her memo to include the graph that's accurate.
  

12             MS. CARTER:  I will ensure that happens.
  

13             THE HEARING OFFICER:  Thank you.
  

14         Q.  (BY MS. CARTER)  So let's turn back to the
  

15   substance of your memo.  You discuss surface water
  

16   deliveries in the Little Wood River and Silver Creek
  

17   area.  Starting on page 11, you talk about variability
  

18   and water right priority deliveries.  Focusing on Silver
  

19   Creek would you walk me through that variability?
  

20         A.  Yes.  The request for memorandum asks for some
  

21   summary of variability in priority right deliveries on a
  

22   good year, an average year, and a water short year.  So
  

23   this part of the memo just selected three years.  The
  

24   three years I selected were consistent with the three
  

25   years selected by Mr. Blankenau in his memo.  And I did
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 1   that because he had already done it, and so for
  

 2   consistency purposes.  And two, I had looked at those
  

 3   years, and went through the SWSI tables and verified
  

 4   that each of those years fit within the categories of a
  

 5   good year, above normal year, a normal year, and a below
  

 6   normal year, or dry year, or a water short year.
  

 7             And that's summarized in the Table 2 on page
  

 8   12.  And so you'll see that I show the streamflow April
  

 9   to September in thousands of acre-feet as reported in
  

10   the SWSI tables, along with the 30-year ranking for the
  

11   period 1991 to 2020.  And just commenting on the good,
  

12   normal, and water short years.  So those are just
  

13   examples.
  

14             And then I just summarized the priority
  

15   deliveries in those three years, and attached tables
  

16   from the watermaster reports, the annual reports from
  

17   Water District 37, for each of those three years.  Those
  

18   are on pages on 14, 15, and 16 of the memo.  So it will
  

19   show the different levels of priority cuts, not just on
  

20   Silver Creek and Little Wood River, but the other
  

21   systems or reaches of the Big Wood River as well within
  

22   the water district.
  

23         Q.  And you also talk in your memo about Condition
  

24   161 or the exchange condition.  Could you explain what
  

25   that is?
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 1         A.  Yes.  So that is a condition that's placed on
  

 2   a number of water rights in Water District 37 having a
  

 3   source of either the Big Wood or the Little Wood River
  

 4   with points of diversions and places of use below the
  

 5   Milner Gooding Canal.  And the condition was placed on
  

 6   these rights during the Snake River Basin Adjudication,
  

 7   so these are on decreed rights.  And I'm paraphrasing,
  

 8   the condition just states that the rights are to be
  

 9   delivered to the provisions of exchange contracts
  

10   between the United States Bureau of Reclamation,
  

11   American Falls Reservoir District 2, which I'll just
  

12   say, AFRD2, and the Big Wood Canal Company.
  

13         Q.  Why is that the condition relevant to this
  

14   proceeding?
  

15         A.  So maybe I should explain what the condition
  

16   means a little bit further.  So what it means is that
  

17   those rights having that condition with lands below
  

18   Milner Gooding Canal, well, they all have lands below
  

19   Milner Gooding Canal, receive their water from the
  

20   Milner Gooding Canal, which is a diversion from Milner
  

21   Dam on the Snake River, either storage water our natural
  

22   flow held by AFRD2, in lieu of, or in exchange for the
  

23   natural flow rights that would otherwise be delivered to
  

24   those places of use, are then delivered to lands within
  

25   the Big Wood Canal Company above Milner Gooding Canal.
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 1         Q.  Okay.  And what does the condition have to do
  

 2   with which water rights the Department, or specifically
  

 3   you looked at in your memo in terms of cuts?
  

 4         A.  So, yeah, and you asked why was it relevant?
  

 5   And I didn't answer that.  So it was relevant because
  

 6   those rights may -- well, we understand that those
  

 7   rights also have supplemental sources of water.  And
  

 8   unlike other rights that are above or below Milner
  

 9   Gooding Canal that don't have those same conditions,
  

10   rely, or may rely on only on the natural flow water
  

11   rights that they hold from the Big Wood or Little Wood
  

12   Rivers.  But these rights that have the conditions do
  

13   have some supplemental supply through AFRD2.
  

14             And our understanding is that -- and I'm not
  

15   sure what all those exact supplies are for each
  

16   individual right or right holder.  But we assume those
  

17   rights had an adequate supply of water, so we removed
  

18   those from consideration.  And the ET analysis that we
  

19   did as part of Mr. Blankenau's memo, so it was just sort
  

20   of narrowing the scope of the water rights on the Little
  

21   Wood River, in particular in this proceeding, that may
  

22   be short of water in 2021.
  

23         Q.  Okay.  In your memo, you compare water right
  

24   priority cuts for 2021 and pre-groundwater development.
  

25   Could you explain how you picked the years that you've
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 1   used for pre-groundwater development?
  

 2         A.  Yes.  So I used a similar approach that we had
  

 3   used for identifying analog years in more recent years
  

 4   in that 30-year period from '91 to 2020 that Mr. Vincent
  

 5   explained in his testimony using the SWSI NRCS tables.
  

 6   So as per his memo using the SWSI tables for the above
  

 7   Hailey gage, we selected 2020 and 2004 as the most
  

 8   closest analog years to what I think the tables
  

 9   published for April 1 looked like in comparison to 2021,
  

10   so...
  

11             And then we had an expanded SWSI table for 104
  

12   years.  I can't remember what year it went back to, all
  

13   the way through 2020.  So similarly it ranked all the
  

14   different years, the runoff from April to September,
  

15   gave a SWSI index.  And I looked at that expanded table
  

16   and selected two years from pre-groundwater development
  

17   period, which was described nicely in Jennifer Sukow's
  

18   memo.  The ground water development period was from the
  

19   late 1940s to 1991.  And so I focused on years prior to
  

20   mid to late 1940s, and went down through that table the
  

21   two closest years I found using that 50 percent
  

22   probability within that pre-development period.
  

23             And the pre-development period for which I
  

24   would have records from is the black books of Water
  

25   District 37, which started in 1919, and go all the way
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 1   through 2019.  We don't have a 2020 book yet.  And we
  

 2   have those books here, in the Department.  I looked in
  

 3   the -- well, for those two closest years were 1937 to
  

 4   1939, and we did have priority cut tables in those
  

 5   annual books.
  

 6         Q.  And what did you learn from comparing priority
  

 7   cuts pre-groundwater development to the analog years to
  

 8   2021?
  

 9         A.  In general, the more senior priority rights
  

10   those being 1883 and 1884 on the Little Wood and Silver
  

11   Creek, were or have been cut more frequently and for
  

12   longer durations in more recent years, and in
  

13   particularly those analog years that we chose, 2020 and
  

14   2004.
  

15             MS. CARTER:  Okay.  Thank you, Mr. Luke.
  

16   That's all I have.
  

17             THE HEARING OFFICER:  I didn't hear you.
  

18             MS. CARTER:  I said that's all I have.
  

19             THE HEARING OFFICER:  Okay.
  

20             MS. CARTER:  I was going to move to admit
  

21   Mr. Luke's staff memo into exhibit.  But would you like
  

22   me to wait until we get a corrected version, and have
  

23   him verify that's --
  

24             THE HEARING OFFICER:  Yeah, that would be
  

25   great.
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 1             MS. CARTER:  Okay.
  

 2             THE HEARING OFFICER:  Okay.  Mr. Rigby,
  

 3   Mr. Fletcher?
  

 4                        CROSS-EXAMINATION
  

 5   QUESTIONS BY MR. FLETCHER:
  

 6         Q.  Good morning, Mr. Luke.
  

 7         A.  Good morning.
  

 8         Q.  When you discussed these exchange rights, the
  

 9   exchange right you are talking about on the water rights
  

10   is typically referred to as Condition 161; isn't that
  

11   correct?
  

12         A.  Yes.
  

13         Q.  And as part of your analysis, did you examine
  

14   all of the 161 rights, and see if they did, in fact,
  

15   have supplemental rights?
  

16         A.  When you say "supplemental," AFRD2
  

17   supplemental water supply?
  

18         Q.  Yes.
  

19         A.  I didn't confirm that.
  

20         Q.  What is your understanding of supplemental
  

21   rights?
  

22         A.  It's a supplemental supply of water through
  

23   AFRD2 being either storage water or whatever supplies of
  

24   water they hold, which my understanding is limited to
  

25   storage water of 395,000 to 400,000 acre-feet from
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 1   American Falls Reservoir, and a 1921 natural flow water
  

 2   right.
  

 3         Q.  For the purposes of your memo, you assumed
  

 4   that all exchange rights, all rights with the 161
  

 5   condition had a supplemental water right; correct?
  

 6         A.  Correct, that was my understanding.
  

 7         Q.  And you assumed also that the supplemental
  

 8   right would fully replace the natural flow right that's
  

 9   stated on the decree; correct?
  

10         A.  I wouldn't say I assumed that fully replaced.
  

11   I think my handicap is not knowing what those supplies
  

12   are.  From a prior meeting that I had with AFRD2
  

13   officials on March 18th of this year, I was advised,
  

14   maybe I misunderstood, but that anybody with these
  

15   conditions have some sort of supplemental supply.
  

16         Q.  Okay.  So, for example, if someone had a
  

17   supplemental right, but it only provided half the volume
  

18   or half the amount of water that the natural flow right
  

19   provided, it would not supply a full -- it would not
  

20   provide a full water supply; correct?
  

21         A.  Perhaps not.
  

22         Q.  And you didn't take that into account in doing
  

23   your memo?
  

24         A.  No, because I don't know what those supplies
  

25   are.  I had previously asked the AFRD2 for at least a
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 1   list of rights of people that do not have any AFRD2
  

 2   supplies.  This was going back a couple months, well
  

 3   before the memo.  And I was never given that
  

 4   information.
  

 5         Q.  I would like you to turn to page 17 of your
  

 6   staff memo.
  

 7         A.  Okay.
  

 8         Q.  The second to last paragraph on there states
  

 9   that, "Based on recent communication with AFRD2
  

10   representatives and the WD37 watermaster, as well as
  

11   past correspondence from the WD37 watermaster attached
  

12   to Luke (2015), IDWR understands that most or all of the
  

13   exchange condition water rights of places of use have a
  

14   supplemental supply of water from the Snake River
  

15   delivered by AFRD2 via the Milner Gooding Canal.  The
  

16   watermaster has explained that when a river right place
  

17   of use has AFRD2 supplemental water and the river right
  

18   is cut by priority, the supplemental water replaces the
  

19   river right after the right is cut."
  

20             So when you use the term in that paragraph
  

21   "replaces," what is your understanding of replacement?
  

22         A.  Well, as the priority of the decreed right
  

23   goes off or is exhausted, then the supplemental water
  

24   comes into effect or kicks in.
  

25         Q.  So aren't these two concepts -- aren't they



Hearing - Vol. II - June 8, 2021 291

  

 1   actually two concepts, exchange versus supplemental
  

 2   rights?
  

 3         A.  Yeah, they are different things.
  

 4         Q.  Well, let's start with the exchange rights.
  

 5   Are the exchange rights in place if the water right is
  

 6   not in priority?
  

 7         A.  The water right has to be in priority.  It has
  

 8   to be deliverable.
  

 9         Q.  So when an exchange right, a water right with
  

10   a 161 condition is out of priority, the exchange no
  

11   longer applies; isn't that correct?
  

12         A.  Correct.
  

13         Q.  So at that point they are not relying upon the
  

14   exchange condition of the water right for a water
  

15   supply; correct?
  

16         A.  When you say "they," you mean the holder of
  

17   the exchange right?
  

18         Q.  The holder of a water right with an exchange
  

19   condition cannot rely upon the exchange condition for a
  

20   supply of water if the water right is out of priority?
  

21         A.  Yeah, you can't rely on the amount of water
  

22   under that exchange right.
  

23         Q.  So it has to be in priority for the exchange
  

24   to be in place?
  

25         A.  Correct.
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 1         Q.  So then the supplemental right, if the water
  

 2   right holder has one, kicks in; correct?
  

 3         A.  That's my understanding.
  

 4         Q.  And it only kicks in to the extent that the
  

 5   supplemental water right holder has agreed to or is
  

 6   provided a volume of water for that supplemental right;
  

 7   correct?
  

 8         A.  That's my understanding, correct.
  

 9         Q.  And that may or may not match up to the
  

10   underlying water right?
  

11         A.  Correct, I don't -- I don't know what those
  

12   are.
  

13         Q.  Have you examined any of the depositions that
  

14   have been taken in this case of the holders of these 161
  

15   exchange rights?
  

16         A.  No.
  

17         Q.  Have you been provided any information since
  

18   you wrote this memo about the fact that many of the
  

19   water right holders with this exchange right do not have
  

20   supplemental rights sufficient to satisfy their crop
  

21   needs?
  

22         A.  Have I been given information about that?
  

23         Q.  Yes.  Since you wrote this memo?
  

24         A.  Yeah.  I received two emails one from
  

25   watermaster Kevin Lakey, and one from Cooper Brossy.  I
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 1   think that related to that subject.  I guess took some
  

 2   exceptions in my understanding of exchange rights.
  

 3         Q.  Let's move on to the next paragraph on page
  

 4   17, the last paragraph.  It states, "IDWR staff finds
  

 5   there may be some lack of clarity or understanding among
  

 6   water users and the water delivery entities regarding
  

 7   the delivery of exchange condition rights and extent of
  

 8   AFRD2 supplemental water delivered to the lands covered
  

 9   by such rights.  Unless additional information is
  

10   furnished regarding available water supplies for lands
  

11   with exchange condition water rights, IDWR assumes such
  

12   lands have a full supply of water in 2021 and most other
  

13   years.  Therefore, IDWR assumes that the exchange
  

14   condition rights are not injured from depletion of river
  

15   flows caused by ground water pumping."
  

16             So in that paragraph you state that the
  

17   Department is assuming that these lands have a full
  

18   supply of water, because they have an exchange condition
  

19   basically; isn't that true?
  

20         A.  They have an exchange condition and
  

21   supplemental supply of water from AFRD2.
  

22         Q.  Well, the last sentence, I'm just going to
  

23   direct your attention to the last sentence on page 18
  

24   states, "IDWR assumes that the exchange condition rights
  

25   are not injured from depletion of river flows caused by
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 1   ground water pumping."  So I'm just trying to clarify
  

 2   this.  It's not the exchange condition that supplies a
  

 3   full supply of water; correct?
  

 4         A.  Correct.  It's --
  

 5         Q.  It's if they have a supplemental right?
  

 6         A.  Correct.  The lands to which the exchange
  

 7   condition rights are appurtenant have a supplemental
  

 8   supply of water.  And so if there are additional sources
  

 9   or supplies of water to those lands, they may not be
  

10   injured, or they may not be short.
  

11         Q.  To the extent that they have a supplemental
  

12   supply; correct?
  

13         A.  Yes.
  

14         Q.  And you don't have sufficient information to
  

15   determine which of the exchange rights have supplemental
  

16   rights; correct?
  

17         A.  I haven't examined that.  I was -- again, it's
  

18   my understanding from the meeting with Mr. Hobdey that
  

19   all of those have supplementals supply.
  

20         Q.  And you have not examined how much
  

21   supplemental right each one of those water right holders
  

22   has?
  

23         A.  No.
  

24         Q.  So when you are making this assumption -- or
  

25   let me put it this way.  Based upon that assumption, you
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 1   are then taking all of these people with exchange rights
  

 2   effectively out of this proceeding; correct?
  

 3         A.  Based on my assumption, yes.
  

 4         Q.  So you did not consider in your analysis
  

 5   losses this year to those that have exchange rights?
  

 6         A.  Correct.
  

 7         Q.  Let me just give you a hypothetical because
  

 8   there was quite a bit of testimony in this regarding the
  

 9   depositions.  If an exchange right water holder had a
  

10   supplemental right, but that water right, that
  

11   supplemental right was only for 50 percent of the water
  

12   required to irrigate the crop, wouldn't that still
  

13   constitute a shortage that should be considered in this
  

14   proceeding?
  

15         A.  Well, it could be a shortage.  But the
  

16   shortage in supply is not entirely from the Little Wood
  

17   or Silver Creek.  It would be then a shortage of supply
  

18   from the Snake River.  But a shortage is a shortage.  If
  

19   we look typically in all the sources of water that might
  

20   be available, but we didn't have that information as to
  

21   what the supplemental supply was.
  

22             Now, I will say that in the meeting with
  

23   Mr. Hobdey, there was some information given that -- and
  

24   I talked to the watermaster and several users afterward
  

25   that seemed to disagree with Mr. Hobdey.  But I seemed
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 1   to get an understanding from Mr. Hobdey that they had, I
  

 2   guess, an adequate supply, but I didn't understand some
  

 3   of the things explained by Mr. Hobdey, and some of the
  

 4   users seemed to disagree with that.
  

 5             I will say, and I didn't note this anywhere
  

 6   prior, but if you look at the 1955 black book, there is
  

 7   a resolution from the AFRD2 about this particular
  

 8   subject, delivery of water to the decreed rights, and
  

 9   that is a very confusing to me, a very confusing
  

10   resolution.  But it seemed to align a little bit with
  

11   what Mr. Hobdey was saying, because either they would
  

12   continue to get the same water under their decreed
  

13   rights, or would get the normal delivery that everyone
  

14   else in the AFRD2 system gets, which I believe is
  

15   five-eighths of an inch per acre.
  

16             The resolution in and of itself seemed
  

17   to -- there was some conflicting language in it.  So
  

18   I -- but nonetheless, that resolution seemed to track a
  

19   little bit with what Mr. Hobdey was saying.  So I think
  

20   that's the purpose here of this statement, that there
  

21   seems to be some lack of understanding about this item
  

22   and either between the entity, AFRD2, and the water
  

23   users -- in fact, Mr. Hobdey, I remember even saying
  

24   that there is not a good understanding or maybe
  

25   documentation --
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 1         Q.  Well, I think --
  

 2         A.  -- these exchange scenarios.
  

 3         Q.  Excuse me.  I think the most important thing
  

 4   for this proceeding is that you disregarded all of those
  

 5   water rights for the purposes of determining injury?
  

 6         A.  I wouldn't say disregard, but we just had a
  

 7   lack of information.  And I again I'm saying, if we had
  

 8   the information, or if the information is provided, and
  

 9   I think that's the purpose of this hearing, is that
  

10   information can be presented.
  

11         Q.  And that was my next point.  That if these
  

12   water right holders get up and testify about the extent
  

13   of these supplemental rights, you may have to reconsider
  

14   this opinion that you've stated in this staff memo;
  

15   isn't that correct?
  

16         A.  That was the intent of saying, unless or until
  

17   we get further information, yes.  And there have been
  

18   some discussion about that during the advisory committee
  

19   meetings, and that information was never provided as far
  

20   as I knew.
  

21             MR. FLETCHER:  Thank you, Mr. Luke.
  

22             THE HEARING OFFICER:  Thank you.
  

23   Mr. Fletcher, and I personally want to thank
  

24   Mr. Fletcher for speaking up so that what he says can be
  

25   heard by everyone.  So thank you.
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 1             Mr. Rigby, do you have questions?
  

 2             MR. RIGBY:  Just a couple, Mr. Director.
  

 3                        CROSS-EXAMINATION
  

 4   QUESTIONS BY MR. RIGBY:
  

 5         Q.  Good morning, Mr. Luke.
  

 6         A.  Good morning.
  

 7         Q.  Have you seen the most recent NRCS IDWR
  

 8   Exhibit No. 5, which is the June, I believe it's right
  

 9   there.  Yes.
  

10         A.  Yes, I have.
  

11         Q.  And, of course, in your analysis, and back
  

12   when you did your memo, you used the, I'll say it, the
  

13   good year, the good water supply regular year and not so
  

14   good water supply year?
  

15         A.  The good, the bad, and the ugly.
  

16         Q.  Yeah, the good, the bad, and the ugly, a good
  

17   way to put it.  If you had had this for this particular
  

18   year, and, of course, this year 2021 it seems to be the
  

19   focus of this particular hearing, would you estimate
  

20   then that your priority cuts estimations would be much
  

21   sooner?
  

22         A.  Well, I don't -- are you asking me if I would
  

23   have selected another year?
  

24         Q.  Okay.  I'll ask you that, yes.
  

25         A.  Yeah, I might have.
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 1         Q.  And if this were the year you selected, I'm
  

 2   just asking if this were the year you selected, would
  

 3   you estimate the priority cuts that you addressed in
  

 4   your memo would be sooner?
  

 5         A.  Well, I think that's hard to say without going
  

 6   through the analysis.  But I think we might have
  

 7   selected a different year.  I think Mr. Vincent talked
  

 8   about 1994.  And to take it a step further, if I looked
  

 9   at a comparable year in the pre-groundwater development,
  

10   I might have selected 1931.  And we do have priority
  

11   delivery records from 1931.
  

12         Q.  And do you have any estimation as to what the
  

13   outcome of that would have been?
  

14         A.  No, I haven't looked at that closely.  I will
  

15   say 1931 -- excuse me -- in the expanded SWSI table that
  

16   I talked about early for the past 104 or five years,
  

17   1931 was ranked the lowest.  And it's possible 2021
  

18   could be similar to that or possibly worse.
  

19         Q.  But it just seems reasonable to assume, is it
  

20   not, that having chosen a year that is to a good, a bad,
  

21   and the ugly, even more ugly than the one you chose,
  

22   would reduce or shorten the priority cut; isn't that
  

23   reasonable to assume?
  

24         A.  I think it's reasonable to assume that, yes.
  

25         Q.  Do you have any estimate of the adequate water



Hearing - Vol. II - June 8, 2021 300

  

 1   supply for the irrigated acres of the Little Wood in the
  

 2   Silver Creek drainage?  Have you done any study on that?
  

 3         A.  The adequate water supply?
  

 4         Q.  Correct.
  

 5         A.  How do you mean exactly?
  

 6         Q.  Well, it's been addressed in the memos.  And
  

 7   I'm just asking you, what have you done in any kind of a
  

 8   study for adequate water supply in this drainage, if
  

 9   any?
  

10         A.  I haven't, not beyond what's in my memo, I
  

11   believe.
  

12             MR. RIGBY:  Okay.  I have no further
  

13   questions.
  

14             THE HEARING OFFICER:  Thank you, Mr. Rigby.
  

15             Mr. Barker.
  

16             MR. BARKER:  Thank you, Mr. Director.
  

17                        CROSS-EXAMINATION
  

18   QUESTIONS BY MR. BARKER:
  

19         Q.  Albert Barker for the South Valley Ground
  

20   Water District.  Good morning, Tim.  How are you?
  

21         A.  Good.
  

22         Q.  How are your eyes today?
  

23         A.  Doing pretty well, a little flickering.
  

24         Q.  I have to apologize.  I'm going to ask you to
  

25   look at some documents if that's okay?
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 1         A.  Yeah, no worries.
  

 2         Q.  If you look in that book with the yellow color
  

 3   on the binder right in front of you.  There you go.
  

 4         A.  Okay.
  

 5         Q.  So what I would like to do is a little bit
  

 6   similar to what we talked about in the deposition, and
  

 7   start with how water has been administered in the Big
  

 8   Wood area.  And so what I would like you to do first is
  

 9   turn to Exhibit 3?
  

10             MR. FLETCHER:  Which Exhibit 3 are you talking
  

11   about?
  

12             MR. BARKER:  SVGWD/GGWD Exhibit 3.
  

13             THE WITNESS:  That's on --
  

14         Q.  (BY MR. BARKER)  It's in the binder.  So there
  

15   is a tab in the binder.  I don't see a tab for 3.  It
  

16   starts at 5.
  

17             MR. BARKER:  May I see what happened, maybe
  

18   somebody --  that's all yours.
  

19             THE WITNESS:  That's my stuff, yeah.
  

20         Q.  (BY MR. BARKER)  I don't know --
  

21             THE HEARING OFFICER:  We can switch,
  

22   Mr. Barker.
  

23             MR. BARKER:  We had some documents fall out
  

24   apparently.  There they are.
  

25         Q.  (BY MR. BARKER)  Mr. Luke, do you recognize
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 1   Exhibit 3?
  

 2         A.  Yes.
  

 3         Q.  Okay.  And tell me what this is?
  

 4         A.  It is the order designating the Big Wood River
  

 5   ground water management area.
  

 6         Q.  So are you familiar with this order?
  

 7         A.  Yes, I've seen it before.
  

 8         Q.  Okay.  And what was the purpose, if you know,
  

 9   of designating the Big Wood ground water management
  

10   area?
  

11         A.  Concern and the reason for designating was
  

12   to -- well, it's because of concerns about continued
  

13   ground water pumping and effects on interconnected
  

14   surface water sources and supplies.
  

15         Q.  And this was dated in 1991?
  

16         A.  Yes.
  

17         Q.  And it included an area, or an area bigger
  

18   than the triangle, it included the Camas Prairie, the
  

19   triangle, and parts of the basin to the north; right?
  

20         A.  Correct.
  

21         Q.  And the ground water management area was
  

22   intended to set up a method of managing ground water in
  

23   this entire area?
  

24         A.  Yes.
  

25         Q.  And attached to the ground water management
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 1   area is a management policy?
  

 2         A.  Yes.
  

 3         Q.  And in that management policy, the Department
  

 4   or the Director at that time issued an order that said
  

 5   there will be a moratorium on new wells that were either
  

 6   consumptive or that were not fully mitigated?
  

 7         A.  Yes.
  

 8         Q.  And then it has an observation in the
  

 9   management policy on page 3, at the bottom, where it
  

10   lists the geohydrologic characteristics of the Big Wood
  

11   River Basin.  The second paragraph under that says that
  

12   "Silver Creek is fed by numerous springs whose flows
  

13   depend partly on percolating seepage resulting from Big
  

14   Wood River irrigation diversion and use upstream in the
  

15   Bellevue area."  Do you see that?
  

16         A.  It's on page 3.
  

17         Q.  On page 3 of the exhibit, the first page of
  

18   the management policy.
  

19         A.  Okay.
  

20         Q.  Okay.
  

21         A.  Which is page 1 of the management policy.
  

22   Okay.
  

23         Q.  Correct.  So is what I read consistent with
  

24   your review of the geohydrology of the basin?
  

25         A.  Okay.  You were reading from which sentence
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 1   now?
  

 2         Q.  Sorry.  The last paragraph at the bottom of
  

 3   page 3 --
  

 4         A.  Okay.
  

 5         Q.  -- 3, first page of the management policy.
  

 6   Where it says, "how Silver Creek is fed."
  

 7         A.  Yes.
  

 8         Q.  Okay.  Do you understand that to be the way
  

 9   that Silver Creek is supplied with water?
  

10         A.  Yes.
  

11         Q.  In this order did the Department in 1991
  

12   establish an area of common ground water supply?
  

13         A.  No, not -- no.
  

14         Q.  Then move on to Exhibit 4.
  

15             MR. BARKER:  Can I offer Exhibit 3 into
  

16   evidence as SVGWD/GGWD Exhibit 3?
  

17             THE HEARING OFFICER:  Any objections to the
  

18   document being admitted into evidence?
  

19             MR. LASKI:  No.
  

20             MR. THOMPSON:  No.
  

21             THE HEARING OFFICER:  The document marked as
  

22   Exhibit 3 of South Valley and Galena Exhibit 3 is
  

23   received into evidence.
  

24             (SVGWD/GGWD Exhibit 3 received.)
  

25             MR. BARKER:  Thank you.
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 1         Q.  (BY MR. BARKER)  Okay.  Would you turn to
  

 2   Exhibit 4?
  

 3         A.  Yes, sir.
  

 4         Q.  This is a preliminary order creating a water
  

 5   measurement district for ground water rights in the Big
  

 6   Wood and the Little Wood Basins?
  

 7         A.  Yes.
  

 8         Q.  Were you involved in establishing this ground
  

 9   water measurement district?
  

10         A.  Yes.
  

11         Q.  And what was the purpose of the measurement
  

12   district?
  

13         A.  To begin measurement and reporting of ground
  

14   water diversions within the Big Wood ground water
  

15   management area and other areas that Basin 37 that were
  

16   not already subject to measurement orders.  So the only
  

17   other area would be there were a few wells in the Carey
  

18   area.
  

19         Q.  And if you look at page 13 of the preliminary
  

20   order, Attachment A, it describes the area subject to
  

21   the ground water measurement district?
  

22         A.  Yes.
  

23         Q.  And that includes all of the triangle?
  

24         A.  It includes the triangle.
  

25         Q.  This order came out in 2011.  What then took
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 1   place after that?  Well, let me back up a step.
  

 2             What was the impetus for the Department
  

 3   creating the ground water measurement district?
  

 4         A.  Well, to begin the process of measuring and
  

 5   reporting ground water use, and getting the requirement
  

 6   out there for users to comply with the deadlines for
  

 7   installation of measuring devices.
  

 8         Q.  On page 2 of the preliminary order at the
  

 9   bullet at the top of the page.  There is a statement
  

10   there that said, "Senior surface water rights owners
  

11   within the Big and Little Wood River basins have
  

12   requested the Department to implement conjunctive
  

13   administration of ground water and surface water
  

14   resources."
  

15         A.  Yes.
  

16         Q.  What were those requests to the Department?
  

17   Let me back up.  Do you know who those requests came
  

18   from?
  

19         A.  Well, prior, when I say prior, a year or two,
  

20   maybe a couple of years prior to this, there were
  

21   inquiries or requests to start moving towards
  

22   conjunctive administration, including measurement in
  

23   reporting of ground water use, bring ground water rights
  

24   into districts, development of a ground water model, and
  

25   just generally the management and administration of
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 1   ground water rights and diversions in this area.
  

 2         Q.  Had there been requests for conjunctive
  

 3   management of those ground water rights?
  

 4         A.  Well, I don't know about specific requests.
  

 5   There were discussions.  I remember inquiries, and I
  

 6   guess I would just say, maybe pressures from surface
  

 7   water users, inquiries from local legislatures about
  

 8   where the Department was, what we were doing?  We had
  

 9   this Snake River Basin Adjudication that was ongoing at
  

10   about the same time, and that was one of the last basins
  

11   in the state that the Department was issuing
  

12   recommendations, and recommendations for partial
  

13   decrees.
  

14             And that's one of the reasons we created the
  

15   measurement district, because we didn't have those
  

16   partial decrees yet.  So we couldn't put the ground
  

17   water rights in a water district yet, we didn't have
  

18   authorization from the court for administration of those
  

19   rights until they are at least recommended by the
  

20   Department, and we weren't quite there yet.  So this was
  

21   an interim step to begin getting the ground water rights
  

22   at least measured and reported.
  

23         Q.  Was it the Department's position that it could
  

24   not do conjunctive management until the rights were
  

25   decreed?
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 1         A.  Yes.
  

 2         Q.  Was it also then the Department's position
  

 3   that they couldn't do conjunctive management until you
  

 4   had a measurement in place?
  

 5         A.  I don't think that's necessarily true, but I
  

 6   think it's helpful.
  

 7         Q.  So in order to help conjunctive management,
  

 8   you needed to be able to measure the wells?
  

 9         A.  Yes.
  

10         Q.  And so you issued an order requiring -- the
  

11   Department issued an order requiring wells to be
  

12   measured over some period of time?
  

13         A.  Yes, we required installation of measuring
  

14   devices for irrigation wells over five acres, and by the
  

15   2013 irrigation season, as well as non-irrigation uses
  

16   by January of 2013, and then installation measuring
  

17   devices for irrigation of five acres or less by 2014.
  

18         Q.  So contemporaneous with this, there was the
  

19   USGS was in the process of developing a ground water
  

20   model for the Big Wood ground water area?
  

21         A.  I believe they were, yes.
  

22         Q.  Was part of the reason for asking for a
  

23   measurement district or sorry -- for instituting a
  

24   measurement district to gather measurements for the
  

25   model that was being developed for the ground water
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 1   management, for the ground water area?
  

 2         A.  In my mind and perspective, I think that was
  

 3   the helpful purpose of measuring the wells, yes.
  

 4             MR. BARKER:  So, director, I would move the
  

 5   admission of South Valley and Galena Exhibit 4.
  

 6             THE HEARING OFFICER:  Any objection to the
  

 7   admission of this document?  Hearing no objection, the
  

 8   document marked as South Valley and Galena Exhibit No. 4
  

 9   is received into evidence.
  

10             (SVGWD/GGWD Exhibit No. 4 received.)
  

11         Q.  (BY MR. BARKER)  Okay.  Would you move over to
  

12   Exhibit 5, please.
  

13         A.  Okay.
  

14         Q.  So you recognize Exhibit 5?
  

15         A.  Yes.
  

16         Q.  And this is a preliminary order -- well, tell
  

17   me what it is, what this order does?
  

18         A.  This order abolished the measurement district
  

19   and included ground water rights in the triangle and
  

20   Upper Wood River Valley within Water District 37, and it
  

21   also combined Water District 37 and 37M, "M" as in Mary,
  

22   which 37M is Little Wood River and Silver Creek.  And 37
  

23   was the Big Wood River and Malad River.  And at the time
  

24   those technically operated, there were separate water
  

25   districts, but for all intents and purposes, they shared
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 1   the same watermaster.  They more or less operated as one
  

 2   district.  So we combined those two districts into one.
  

 3   We created a separate water district for the Camas
  

 4   Prairie to include surface water and ground water
  

 5   diversions and rights.  And we included the ground water
  

 6   rights as I said earlier, in the Bellevue triangle, Wood
  

 7   River Valley.  And within that same ground water
  

 8   management area outside of the Camas drainage within
  

 9   Water District 37.  Ground water rights in the Eastern
  

10   Snake Plain Aquifer were already being or were already
  

11   included in Water District 130.
  

12         Q.  So this order was 2013; is that right?
  

13         A.  Yes.
  

14         Q.  So is this just a natural progression of
  

15   creating the measurement district or is this a change in
  

16   view by the Department of how the water rights should be
  

17   managed, the ground water rights should be managed?
  

18         A.  Well, it is a progression.  But the primary
  

19   difference is that by placing them in a water district,
  

20   the water district has the authority to administer or
  

21   regulate the rights, as well as assume responsibility
  

22   for measurement in reporting.  The measurement district
  

23   under Idaho Code as the authority there is limited to
  

24   just measurement and reporting only of diversions.
  

25         Q.  And then in the preliminary order, page 3,
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 1   paragraph 13, it indicates that you gave a presentation
  

 2   describing how all of this would work to the water users
  

 3   in attendance at the hearing?
  

 4         A.  Correct.
  

 5         Q.  And do you remember that presentation?
  

 6         A.  Yes.
  

 7         Q.  And in bullet point 3, under your presentation
  

 8   it says that combining the water districts with surface
  

 9   and ground water will provide for proper conjunctive
  

10   administration of surface and ground water rights and
  

11   protect senior priority rights; is that right?
  

12         A.  Right.
  

13         Q.  So that's one of the reasons for doing the
  

14   district?
  

15         A.  Correct.
  

16         Q.  And then you remember that some of the users
  

17   raised questions about the impact of including the
  

18   ground water rights in with the surface water rights?
  

19         A.  Right.
  

20         Q.  Do you recall that?
  

21         A.  Yes.
  

22         Q.  And then if you look at page 6, item 24?
  

23         A.  Yes.
  

24         Q.  The first bullet under there says, adversarial
  

25   interests between ground water users and surface water
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 1   users resulting from any potential conjunctive
  

 2   administration process would compromise the operations
  

 3   of a water district when you combine the two.  Is that
  

 4   one of the concerns that people raised?
  

 5         A.  Yes.
  

 6         Q.  And then the Department in its order,
  

 7   conclusions of law, address that concern; correct?
  

 8         A.  Yes, I think we did.
  

 9         Q.  If you look on page 10, paragraph 16.
  

10         A.  Yes.
  

11         Q.  It says, I think I'll read the whole or a part
  

12   of paragraph 16.  In response to the testimony that was
  

13   provided opposing the combination, the Department's
  

14   conclusions of law say the following.  "Adversarial
  

15   tensions between ground water and surface water users
  

16   resulting from potential conjunctive administration of
  

17   water rights should not negatively affect water district
  

18   operations given the limited regulatory scope of the
  

19   water district and the that conjunctive administration
  

20   is guided by separate processes outlined in the
  

21   Conjunctive Management Rules (CMRs) (IDAPA 37.03.11).
  

22             Did I read that correctly?
  

23         A.  Yes, you sure did.
  

24         Q.  And is that the intention of the Department
  

25   when the ground water rights were incorporated into the
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 1   water district that conjunctive administration would be
  

 2   guided by the Conjunctive Management Rules?
  

 3         A.  Yeah, the -- from my perspective at that time,
  

 4   we were anticipating a delivery call under the
  

 5   Conjunctive Management Rules.
  

 6         Q.  And you didn't advise, you, the Department,
  

 7   and the folks involved in creating this order, didn't
  

 8   tell the water users that there would be other types of
  

 9   conjunctive administration?
  

10         A.  Well, I don't recall discussions to that
  

11   extent.
  

12         Q.  So this is in 2013.  And then you know that in
  

13   2015, there was an effort for a delivery call that was
  

14   made by some of the surface water users; right?
  

15         A.  Yes.
  

16         Q.  Okay.  And you did an evaluation.  Here it is.
  

17   Turn to Exhibit 26.
  

18             MR. BARKER:  Before I move on to that exhibit,
  

19   I would offer exhibit South Valley/Galena Exhibit 5 into
  

20   evidence.
  

21             THE HEARING OFFICER:  Any objection to the
  

22   admission of the document?  The document marked as South
  

23   Valley and Galena Exhibit 5 is received into evidence.
  

24             (SVGWD/GGWD Exhibit 5 received.)
  

25         Q.  (BY MR. BARKER)  So, Tim, do you recognize
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 1   this Exhibit 26?
  

 2         A.  Yes, I do.
  

 3         Q.  Okay.  And tell me what Exhibit 26 is?
  

 4         A.  It's a staff memo that I prepared in response
  

 5   to the Director's request for memoranda, dated June 12,
  

 6   2015.  And specifically I summarized the water rights
  

 7   that were identified in the delivery call, some
  

 8   background information about the delivery system with
  

 9   the Big Wood Canal Company, and the water rights, and
  

10   how the watermaster administers the different areas of
  

11   the water district and those water rights, and how we
  

12   determined priority cuts and various related items or
  

13   issues.
  

14         Q.  And attached to your memorandum to the
  

15   Director in 2015 is an Attachment 5.  It starts on page
  

16   29 of the exhibit.
  

17         A.  Yes.
  

18         Q.  And that is a letter that you received from
  

19   the watermaster for Water District 37 explaining how he
  

20   administered water rights?
  

21         A.  Correct.
  

22         Q.  And then if you look at page 5 of your memo,
  

23   not of the letter.
  

24         A.  Yes.
  

25         Q.  About two-thirds of the way down you discuss
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 1   the exchange condition?
  

 2         A.  Yes.
  

 3         Q.  Do you see that?
  

 4         A.  Yeah.
  

 5         Q.  And that's the same exchange condition that
  

 6   you were mentioning earlier in your testimony, and
  

 7   that's described in your staff report for this
  

 8   proceeding?
  

 9         A.  It is, correct.
  

10         Q.  Okay.  And after writing that, did you ever
  

11   receive any information from the Big Wood, Little Wood
  

12   water users association members explaining to you that
  

13   your interpretation in this memo about the exchange
  

14   condition was incorrect?
  

15         A.  I didn't receive information from anyone about
  

16   anything I had said in this memo about exchange rights.
  

17         Q.  And was your August 31, 2015 memo also part of
  

18   what you relied upon when you prepared your May 17th,
  

19   2021 staff memorandum?
  

20         A.  Yes, I made numerous citations to this memo in
  

21   my May 17th, 2021 memo.
  

22             MR. BARKER:  Mr. Director, I offer South
  

23   Valley/Galena Exhibit 26 into evidence.
  

24             THE HEARING OFFICER:  Any objection to the
  

25   admission of this document?  Hearing none, the document
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 1   marked as South Valley and Galena Exhibit 26 is received
  

 2   into evidence.
  

 3             (SVGWD/GGWD Exhibit 26 received.)
  

 4         Q.  (BY MR. BARKER)  Now, turn back to the very
  

 5   first exhibit.
  

 6         A.  Okay.
  

 7         Q.  Mr. Luke, have you seen a copy of this
  

 8   memorandum decision and order before that's marked as
  

 9   Exhibit 1?
  

10         A.  Not -- I may have seen it, but I'm not
  

11   familiar with it.
  

12         Q.  So if I represent to you that this is the
  

13   decision by the court in response to the 2015 delivery
  

14   call, would that help you?
  

15         A.  Yes, it would.  I agree with that.
  

16         Q.  Okay.  And I certainly don't want you to offer
  

17   any legal opinions about the Judge's order.  But is it
  

18   your understanding that the reason that the delivery
  

19   call was -- well, let me say.  You understand that the
  

20   delivery call was rejected by the court as being
  

21   improperly broad?
  

22         A.  Yes, there were, I guess, I would just
  

23   generally say, there were procedural problems with the
  

24   delivery call.
  

25         Q.  Right.  And one of those procedural problems
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 1   with the delivery call was that the court believed that
  

 2   the mechanism that was being used was improper because
  

 3   there was no area of common ground water supply that had
  

 4   been identified in for the Big Wood?
  

 5         A.  Well, I don't know about that.  My
  

 6   general -- my personal understanding was an issue with
  

 7   the Conjunctive Management Rules in which rules the
  

 8   Department was using in addressing that delivery call --
  

 9         Q.  And --
  

10         A.  -- of which set of rules.
  

11         Q.  So did you understand that the area of common
  

12   ground water supply was a significant question in which
  

13   rules the Department could use?
  

14         A.  Well, I didn't -- I guess I didn't understand
  

15   that to be a critical issue in that, but I don't know.
  

16         Q.  And then --
  

17         A.  I didn't follow it that closely.
  

18         Q.  So were you involved in any discussions within
  

19   the Department after this decision came out about what
  

20   kind of action the Department would take, if any, with
  

21   respect to this 2015 delivery call?
  

22         A.  Not that I recall specifically, just generally
  

23   that we'd have to consider carefully how we're
  

24   implementing the rules on any subsequent delivery call.
  

25         Q.  Was there any discussion within the Department
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 1   about trying to establish an area of common ground water
  

 2   supply so that a delivery call could proceed?
  

 3         A.  Not that I know of.
  

 4         Q.  Is there a reason that the Department has not
  

 5   established an area of common ground water supply for
  

 6   the Big Wood ground water area?
  

 7         A.  Not that I know of.
  

 8             MR. BARKER:  I'll offer South Valley/Galena
  

 9   Exhibit 1.
  

10             THE HEARING OFFICER:  Any objection to the
  

11   admission of this document.  Hearing none, the document
  

12   marked as South Valley and Galena Exhibit 1 is received
  

13   into evidence.
  

14             (SVGWD/GGWD Exhibit 1 received.)
  

15         Q.  (BY MR. BARKER)  Now, Tim, I want to switch
  

16   gears a little bit and go to Exhibit 6.
  

17         A.  Okay.
  

18         Q.  And what I'm going to tell you to give you a
  

19   little introduction here, Exhibit 6 through 11 in this
  

20   book are documents relating to the contracts for
  

21   delivery of water out of American Falls Reservoir
  

22   District to the area served by AFRD2 and Big Wood Canal
  

23   Company.  So I'll start through with some of these
  

24   documents and ask you if you've seen them before.  And
  

25   then we can talk about them if you have or have not.  So
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 1   Exhibit 6 is a 1927 contract.  Do you see that?
  

 2         A.  Yes.
  

 3         Q.  Have you ever seen this 1927 contract before?
  

 4         A.  Yes.
  

 5         Q.  In what context have you seen this contract?
  

 6         A.  I've reviewed it several days ago in
  

 7   preparation of this hearing.
  

 8         Q.  And what was, if any, the relevance of this
  

 9   1927 contract to your analysis of the exchange condition
  

10   that you've talked about earlier today?
  

11         A.  Well, as I said I never reviewed it until just
  

12   a couple of days ago.  Like I had no knowledge -- well,
  

13   let me back up.  I was aware of the 1927 contract by
  

14   referencing later contracts, including the 1954 and 1962
  

15   contracts, which are referenced in the exchange
  

16   condition placed on those water rights in the SRBA.  But
  

17   I never had since those contracts amended, or actually
  

18   superseded this, I never, A, had reason to look at it,
  

19   and 2, until I think a couple of months ago didn't even
  

20   have access to this contract, so...
  

21         Q.  Okay.  So it's your view that the earlier
  

22   contracts were, because they were superseded by the 1954
  

23   contracts, are not particularly relevant to your
  

24   analysis?
  

25         A.  Right.
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 1         Q.  Okay.
  

 2         A.  At the time, yes.
  

 3         Q.  So look on page 3 of Exhibit 6.
  

 4         A.  Okay.
  

 5         Q.  And I just want to read a paragraph, and ask
  

 6   you if you think this comports with your understanding
  

 7   of the water supply.  And this is in 1927.  "Whereas,
  

 8   most of the lands of said Idaho irrigation project have
  

 9   been reclaimed and improved and are occupied by settlers
  

10   who have separate crop losses on account of such water
  

11   shortages and on account of such water shortages are
  

12   struggling under great difficulties to continue the
  

13   occupation and cultivation of the lands of the project."
  

14             So my question is, what is your understanding
  

15   of that statement about the condition of the water
  

16   supply to lands that were within what now became the Big
  

17   Wood service area as of 1927?
  

18         A.  There were typically or often waters short
  

19   because they relied on -- well, the available water
  

20   supply just often was not adequate to serve all of the
  

21   lands under the project.  This was a Carey Act project.
  

22   And it's not uncommon with many Carey Act projects in
  

23   the day, they were often, or that was often the case
  

24   where they had more lands to be irrigated than they had
  

25   a water supply for.
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 1         Q.  And these water shortages which resulted in
  

 2   crop losses occurred long before there was significant
  

 3   development of ground water in the Bellevue triangle?
  

 4         A.  Yes.
  

 5             MR. BARKER:  So I will move the admission of
  

 6   Exhibit 6.
  

 7             MR. FLETCHER:  Mr. Director, I don't object to
  

 8   it as a historical document.  I object to it to the
  

 9   extent that people may be trying to treat this contract
  

10   as totally ineffective, because it was not as stated by
  

11   Mr. Luke.  It was superseded by Exhibits 9 and 10 of
  

12   Mr. Barker's list of exhibits.  So to that extent, I
  

13   would object to the admission of this.
  

14             THE HEARING OFFICER:  Any other objection to
  

15   the admission of this document?  Okay.  I will admit it
  

16   with the stipulation with the statement that this
  

17   document is admitted into evidence for historical
  

18   purposes.  And based on the testimony, it is a contract
  

19   that has been superceded by additional amended
  

20   contracts.  And I think you'd agree with that?
  

21             MR. BARKER:  Yes, Your Honor, that's correct.
  

22             THE HEARING OFFICER:  Okay.  So it's admitted
  

23   with that particular statement.
  

24             (SVGWD/GGWD Exhibit 6 received.)
  

25             THE HEARING OFFICER:  Let me add, Mr. Barker,
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 1   that sometimes I am struggling with your references to
  

 2   pages.  So, for instance, in looking at Exhibit 6, I
  

 3   think you referred to page 3, but it's actually page 4
  

 4   of your exhibit.  And so I'm trying to go back and forth
  

 5   trying to figure out which pagination is the one that
  

 6   you are referring to.
  

 7             MR. BARKER:  I will be more clear.  Thank you
  

 8   for the direction.
  

 9             THE HEARING OFFICER:  Thanks.
  

10             MR. BARKER:  And just for the record, I think
  

11   I was looking at the page 3 of the contract and not the
  

12   page 3 of the exhibit when I was referring to that
  

13   reference.
  

14             THE HEARING OFFICER:  Right.
  

15         Q.  (BY MR. BARKER)  So let's skip over 7 and 8.
  

16   Let's go to Exhibit 9.  This is the contract that
  

17   Mr. Fletcher indicates is the replacement.  Okay.  So
  

18   have you seen this 1954 contract?
  

19         A.  Yes.
  

20         Q.  Well, what's your understanding of this 1954
  

21   contract?
  

22         A.  Well, I've reviewed it specifically with
  

23   respect to the exchange language in the exchange
  

24   condition water rights.  So my understanding is that the
  

25   contract authorizes or acknowledges the practice whereby
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 1   decreed river rights from the Big Wood and Little Wood
  

 2   Rivers may receive water from the Snake River via the
  

 3   Milner Gooding Canal in exchange or in lieu of that same
  

 4   water being distributed to lands within the Big Wood
  

 5   Canal Company above the Milner Gooding Canal.
  

 6         Q.  So if you look on page 1, this does say that
  

 7   this amends and supplements the 1927 contract?
  

 8         A.  Yes.
  

 9         Q.  Okay.  So you were talking about the exchange
  

10   condition.  If you would move to paragraph 28, page 27
  

11   of Exhibit 9.
  

12         A.  Item did you say 28 or --
  

13         Q.  Yes, paragraph 28.
  

14         A.  Okay.
  

15         Q.  So the first provision of this contract says
  

16   it's the intent to provide each irrigable acre of the
  

17   old lands within the district, whether located above or
  

18   below the main canal, with the same benefits from
  

19   American Falls storage and other sources.
  

20             So is it your understanding that the idea of
  

21   this contract was people above and below the canal were
  

22   going to get the same amount of water?
  

23         A.  Well, that's the stated objective.
  

24         Q.  And in on the next page on subparagraph 1, it
  

25   says that the water users below the canal are deemed to
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 1   agree that the water from AFRD will essentially replace
  

 2   the water from Big Wood or Little Wood or Magic
  

 3   Reservoir?
  

 4         A.  Referring specifically to sub item 1 or?
  

 5         Q.  Yes.
  

 6         A.  Yes, the owners of old lands below the Milner
  

 7   Gooding Canal were entitled to water from the Big Wood
  

 8   or Little Wood River or Magic Reservoir deemed to agree
  

 9   that water from those sources may be used on old lands
  

10   above the canal, and to accept in lieu of water from
  

11   those sources, an equal amount of water from American
  

12   Falls storage and other sources available to the
  

13   district.
  

14         Q.  So this is the exchange that you were
  

15   referring to?
  

16         A.  Yes, this is the key language to the exchange.
  

17         Q.  And then in paragraph 2, underneath that it
  

18   discusses pooling water between Magic and the other
  

19   sources.  Is that paragraph 2 something that you took
  

20   into consideration in your evaluation of water supply?
  

21         A.  I'm just reading through that again.  So your
  

22   question is, did I take it into consideration for what?
  

23         Q.  For the water supply available to these water
  

24   users with the exchange condition.
  

25         A.  In 2021?
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 1         Q.  At all.  I mean, you looked at it in 2015.
  

 2   You looked at it again in 2021.
  

 3         A.  Well, I don't -- I didn't really consider
  

 4   this, Item 2, specifically.  My review of these
  

 5   documents was really more to understand the nature and
  

 6   foundation of the condition, and also for purposes of
  

 7   giving guidance to the watermaster this year in terms of
  

 8   how these exchange rights should be administered.
  

 9         Q.  But your guidance to the watermaster is not
  

10   just for this year; is it?
  

11         A.  No.
  

12         Q.  It's for that's how these rights should be
  

13   delivered?
  

14         A.  Right.  But my point was, it was issued this
  

15   year and going forward, because we didn't have something
  

16   similarly in place prior to that.
  

17         Q.  And so the same question with respect to
  

18   paragraph 3 about what happens in the event of an
  

19   extreme shortage in water supply above Big Wood and
  

20   Little Wood?  You can go ahead and read through that, if
  

21   you don't mind, to yourself.
  

22         A.  Yes, I've reviewed it.
  

23         Q.  Do you understand how that language fits in
  

24   with your instructions to the watermaster on
  

25   implementation of the exchange condition?
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 1         A.  It doesn't.  Not specifically to that item 3.
  

 2         Q.  And when you're talking about the exchange
  

 3   condition, you are talking about this entire paragraph
  

 4   28 of this contract; right?
  

 5         A.  Yes, generally.  I think my guidance included
  

 6   specific language from 28, and I think it was from 28,
  

 7   item 1.
  

 8         Q.  But you didn't include any guidance on
  

 9   subparts 2 or subparts 3 to 28(A) -- or sorry --
  

10         A.  No.
  

11         Q.  -- 28(B)?
  

12         A.  No, not specifically.
  

13             MR. BARKER:  Would move the admission of South
  

14   Valley/Galena Exhibit 9.
  

15             THE HEARING OFFICER:  Any objection to the
  

16   admission of this document?
  

17             MR. FLETCHER:  No objection.
  

18             THE HEARING OFFICER:  The document that's
  

19   marked as South Valley/Galena Exhibit 9 is received into
  

20   evidence.
  

21             (SVGWD Exhibit 9 received.)
  

22         Q.  (BY MR. BARKER)  Mr. Luke, turn to the next
  

23   exhibit, Exhibit 10.
  

24         A.  Yes.
  

25         Q.  Have you seen Exhibit 10 before?
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 1         A.  Yes.
  

 2         Q.  And tell me what your understanding of Exhibit
  

 3   10 is?
  

 4         A.  I believe that's the 1962 contract between the
  

 5   Bureau of Reclamation, AFRD2, and big Big Wood Canal
  

 6   Company.
  

 7         Q.  And is it your understanding that under this
  

 8   contract that the Big Wood Canal Company is obligated to
  

 9   the exchange condition in the 1954 contract?
  

10         A.  So my understanding is some of the exchange
  

11   condition information -- well, let me back up.  This
  

12   contract includes or reiterates the exchange provisions
  

13   from 1954.  So there is references to exchange
  

14   deliveries in this contract.
  

15         Q.  And those are the same exchange deliveries
  

16   that you looked at in the 1954 contract?
  

17         A.  Yes.
  

18             MR. BARKER:  And I would offer Exhibit 10 at
  

19   this time, South Valley/Galena Exhibit 10.
  

20             THE HEARING OFFICER:  Any objection to the
  

21   admission of this document?  The document marked as
  

22   South Valley and Galena Exhibit No. 10 is received into
  

23   evidence.
  

24             (SVGWD/GGWD Exhibit 10 received.)
  

25         Q.  (BY MR. BARKER)  Mr. Luke, will you turn to
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 1   Exhibit 11, please?
  

 2         A.  Okay.
  

 3         Q.  Have you seen Exhibit 11 before?
  

 4         A.  Yes.
  

 5         Q.  And how did you get your hands on Exhibit 11?
  

 6         A.  This exhibit and the other, the '54 and '62
  

 7   contracts, and maybe some other documents obtained
  

 8   through a FOIA request in 2015 to the Bureau of
  

 9   Reclamation as part of our, or my review and
  

10   investigation of the exchange water rights.
  

11         Q.  So this is something you relied upon in
  

12   evaluating exchange water rights?
  

13         A.  Well, in 2015 at the time, I remember looking
  

14   at it.
  

15         Q.  Is this something that was part of your
  

16   evaluation, though, for determining how the exchange
  

17   provisions operated?
  

18         A.  In 2015, or in my more recent memo to the
  

19   water district?
  

20         Q.  Either time.
  

21         A.  I don't recall really relying on it for the
  

22   more recent guidance to the watermaster, but I recall
  

23   reviewing this in 2015 relative to trying to understand
  

24   the exchange rights.
  

25         Q.  And in the first full paragraph about halfway
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 1   through, the Commissioner of Reclamation advises
  

 2   Secretary of Interior that the principal objective of
  

 3   the contract is to assure substantially equal treatment
  

 4   for both new and old lands in AFRD2 and the Big Wood
  

 5   Canal Company, as to water supply and operation and
  

 6   maintenance.  Is that consistent with your understanding
  

 7   of those contracts?
  

 8         A.  Yes.
  

 9             MR. BARKER:  I would move the admission of
  

10   Exhibit 11.
  

11             THE HEARING OFFICER:  Any objection to the
  

12   admission of this document?  Hearing none, the document
  

13   marked as South Valley and Galena Exhibit 11 is received
  

14   into evidence.
  

15             (SVGWD/GGWD Exhibit 11 received.)
  

16         Q.  (BY MR. BARKER)  Mr. Luke, there has been a
  

17   reference in both, I think in the 2015 memo that you
  

18   wrote, to some Cottonwood rights?
  

19         A.  Yes.
  

20         Q.  Can you explain what those Cottonwood rights
  

21   are, and how they are supposed to be administered?
  

22         A.  No, I can't really.
  

23         Q.  Okay.  Are they rights that are water from the
  

24   Big Wood or from the Little Wood?
  

25         A.  Yeah, I know just a little bit about them.  My
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 1   understanding is the source of water on the so-called
  

 2   Cottonwood Decree rights are -- or Cottonwood rights are
  

 3   from the Big Wood River.  Many or most of those, and
  

 4   perhaps all, I'm not certain, are injected or diverted
  

 5   out of the Big Wood River at the Richfield Canal and
  

 6   injected into the Little Wood River near Richfield, and
  

 7   then re-diverted downstream.  And the water --
  

 8         Q.  A lot of those --
  

 9         A.  Go ahead.  Sorry.
  

10         Q.  I'm sorry.
  

11         A.  I was just going to say, those set of rights
  

12   have had different priority administration, if you will,
  

13   not strictly off the face of the water rights, which are
  

14   all 1899 priority.  The watermaster has cut those rights
  

15   at times different from the normal 1899 priority on the
  

16   Big Wood.  And it's somehow related to when the dam goes
  

17   in at Glendale Road up in the triangle.  But I don't
  

18   understand, and I have never understood the basis for
  

19   it.  I'm not aware of any general provisions or
  

20   conditions in the water rights.  So I've --
  

21         Q.  So --
  

22         A.  I've advised the watermaster to just
  

23   administer those as 1899 priority rights.
  

24         Q.  So those rights are administered now or should
  

25   be administered now as 1899 Big Wood priority rights
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 1   even though there may be some deliveries in the Little
  

 2   Wood?
  

 3         A.  That's my position on that.  I haven't
  

 4   formalized any guidance to the watermaster to that
  

 5   effect yet.
  

 6         Q.  Okay.
  

 7             THE HEARING OFFICER:  Mr. Barker, how much
  

 8   longer?  Should we take a break?
  

 9             MR. BARKER:  Let's take five minutes or ten
  

10   minutes, whatever you like.
  

11             THE HEARING OFFICER:  Let's take ten.  So
  

12   let's come back about 20 after.
  

13             MR. BARKER:  Thank you.
  

14             (Recess.)
  

15             THE HEARING OFFICER:  Go ahead and go on the
  

16   record.  I'm receiving some encouragement from some
  

17   corners in the room that both the attorney and the
  

18   witness need to speak up loudly, please, and I've
  

19   noticed it as well.
  

20         Q.  (BY MR. BARKER)  Tim, let's look at your
  

21   exhibit, Department's Exhibit 4, which is your staff
  

22   memo.
  

23         A.  Okay.
  

24         Q.  And attached to your staff memo is an
  

25   instruction to watermaster, dated April 27, 2021 to
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 1   Kevin Lakey?
  

 2         A.  Yes.
  

 3         Q.  And on the last page of that attachment is
  

 4   your description of how to deliver the water rights with
  

 5   the exchange condition?
  

 6         A.  Correct.
  

 7         Q.  And I think I heard you say earlier that you
  

 8   had received some communications about your watermaster
  

 9   instructions from Kevin Lakey and Cooper Brossy?
  

10         A.  Not about the instructions.  I think it was
  

11   about my memo from May 17th.
  

12         Q.  So --
  

13         A.  Related to specifically exchange rights.
  

14         Q.  Is that information that's been made available
  

15   to the parties in this case, those communications?
  

16         A.  I don't know.
  

17         Q.  Is --
  

18         A.  I think so.  Yeah, I think so.
  

19         Q.  Is that information that has influenced any of
  

20   your testimony here today?
  

21         A.  No.
  

22         Q.  Not relevant to your testimony?
  

23         A.  Well, I mentioned it in my testimony, so...
  

24         Q.  I guess all I'm trying to find out is if there
  

25   is information that you are relying on to testify today
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 1   that is not in your staff report that we haven't seen.
  

 2   That's what I'm trying to drive at?
  

 3         A.  I think the exchanges that I referenced in my
  

 4   testimony earlier were provided in the information
  

 5   request.  As far as I can remember right, there was a
  

 6   lot of stuff there, so I'm not 100 percent sure.
  

 7         Q.  And you also mentioned consulting with AFRD in
  

 8   a meeting in, when was that, March?
  

 9         A.  March 18th.
  

10         Q.  And you mentioned the name Craig Hobdey?
  

11         A.  Correct.
  

12         Q.  Can you identify for the record Craig Hobdey?
  

13         A.  He's the former attorney for AFRD2.  He
  

14   retired I believe at the end of 2020.
  

15         Q.  And he's been the long-time attorney for AFRD2
  

16   and Big Wood, both?
  

17         A.  Yes.
  

18         Q.  And so you felt it was reasonable to rely upon
  

19   what he told you about the contracts?
  

20         A.  Well, one of the reasons for the meeting was
  

21   to get some of the ground water users in the room that
  

22   had asked a lot of questions in the ground water
  

23   management area advisory committee about the exchange
  

24   rights with representatives from AFRD2 that could
  

25   address some of these questions.  And Craig, given his
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 1   long tenure with those entities, seemed to would have a
  

 2   lot of knowledge about the subject.
  

 3         Q.  And turn to page 12 of your staff memo.
  

 4         A.  Okay.
  

 5         Q.  You reference that you have a Table 2 on page
  

 6   12 referencing three particular years with streamflow,
  

 7   their rank over the 30 years, and SWSI, we've been
  

 8   calling that SWSI?
  

 9         A.  Correct.
  

10         Q.  So a SWSI number of more than one is a good
  

11   water year, or an above medium water year; is that
  

12   right?
  

13         A.  Right.  The range is plus four to negative
  

14   four, or it might be a 4.1 to negative 4.1.
  

15         Q.  And each increment, so let's say is this
  

16   by -- let me see if I can ask this right.  Is this by
  

17   percentage of how much water is accrued to the basin in
  

18   a particular year?  And what I'm trying to get at is, if
  

19   you have a SWSI value of one, and compared to a SWSI
  

20   value of two, do you have 12 percent more water in the
  

21   basin in that particular year?
  

22         A.  With the higher SWSI value, you would have
  

23   more runoff.
  

24         Q.  Is that 12 percent?
  

25         A.  I don't know.
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 1         Q.  You don't the percentages at all?
  

 2         A.  No, I don't.
  

 3         Q.  Okay.  And so you selected these three years
  

 4   this is for the work that Mr. Blankenau did?
  

 5         A.  Right.  Mr. Blankenau had actually selected
  

 6   these years for the analysis he was doing, but he was
  

 7   selecting years that would also be representative of a
  

 8   good supply, a normal supply, and a water short supply.
  

 9         Q.  So what's your role in putting -- I mean,
  

10   what's the purpose of you putting this table in your
  

11   report, because you are just reporting what the years
  

12   that Mr. Blankenau was going to use for his analysis?
  

13         A.  Well, I was just trying to respond to the
  

14   request in the Director's memorandum.  It specifically
  

15   asked for identification of those types of years.  And
  

16   Mr. Blankenau had already selected those.  And in my
  

17   review, I confirmed that those seemed like
  

18   representative years for those three categories.
  

19         Q.  And then you identify the priority cuts for
  

20   the --
  

21         A.  Yes.
  

22         Q.  -- low, medium, and higher water years?
  

23         A.  Yes.
  

24         Q.  And that page is 14 through 16?
  

25         A.  Correct.
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 1         Q.  And then for your analysis that you did, did
  

 2   you use any of these water years?
  

 3         A.  No.
  

 4         Q.  That was all the analysis that Mr. Blankenau
  

 5   did?
  

 6         A.  Right.
  

 7         Q.  Okay.  So let's turn to section 9, page 18.
  

 8         A.  Okay.
  

 9         Q.  So in this section you identified irrigated
  

10   lands potentially injured by ground water pumping.  So
  

11   what was the criteria for determining potential injury?
  

12         A.  Well, we were focused on the Little Wood River
  

13   and Silver Creek in accordance with the notice that the
  

14   Director had issued about this proceeding.  So I focused
  

15   on identifying lands that had decreed river rights or
  

16   natural flow rights from those sources.  I guess those
  

17   would be the rights that are my priority, may have
  

18   senior priorities, and might experience shortages in a
  

19   dry year like this.
  

20         Q.  And those rights are contained on Attachment
  

21   A?
  

22         A.  Yes.
  

23         Q.  And you included rights without regard to
  

24   their priority dates?
  

25         A.  Right, I selected all of the rights.
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 1         Q.  So you didn't go through and say, well, some
  

 2   of these priority dates couldn't possibly be injured
  

 3   because of how late priority they are?
  

 4         A.  Right.  I selected all the rights.  Some of
  

 5   the lands may have multiple priority rights on the same
  

 6   land.
  

 7         Q.  But you still listed the lands with the late
  

 8   priority dates as well; right?
  

 9         A.  I did.
  

10         Q.  And then you've gone through and taken some of
  

11   those rights off the list based upon the criteria you've
  

12   identified in the bullet points in section 9?
  

13         A.  Yes.
  

14         Q.  Okay.  So then what did you do with that list?
  

15   What happened next with the list of water rights?
  

16         A.  The remaining list?
  

17         Q.  No.  No.  The list that you've identified in
  

18   Exhibit A.  What happened to that?
  

19         A.  Well, that was used by Mr. Blankenau in his ET
  

20   model analysis.
  

21         Q.  And did you review his ET model analysis?
  

22         A.  I reviewed his memo, yes.
  

23         Q.  And did you find anything to disagree with
  

24   Mr. Blankenau in the results that he reported?
  

25         A.  No.
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 1         Q.  So in section 10 is where you get to analysis
  

 2   of potential or possible injury.  Okay.  So tell me
  

 3   again what you mean by possible injury here?
  

 4         A.  I think I was -- I think the reference to
  

 5   possible injury was just an attempt to be consistent
  

 6   with the memorandum.
  

 7         Q.  And so your methodology was to choose two
  

 8   water right years, 1937 and 1939, as to compare 2021
  

 9   with; is that right?
  

10         A.  Well, comparing two years or two analog years
  

11   that are recent and similar to 2021.
  

12         Q.  So you used 2020 and 2004 --
  

13         A.  Correct.
  

14         Q.  -- and as the analog comparable years?
  

15         A.  To 2021.
  

16         Q.  Okay.
  

17         A.  And then looked at those priority cuts in
  

18   those two years, and then compared with priority cuts
  

19   from 1937 and 1939, and I explained to Ms. Carter
  

20   earlier how the process for selecting those two years.
  

21         Q.  And then you selected 1937 to 1939 because you
  

22   had delivery records for those years?
  

23         A.  We had delivery records and looking at the
  

24   historical SWSI table for above Hailey, those two years
  

25   were similar to the projected runoff for 2021.
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 1         Q.  And you said something about a 1931 water year
  

 2   earlier in your testimony.
  

 3         A.  I did.
  

 4         Q.  And there is not a 1931 water year analyzed in
  

 5   this document?
  

 6         A.  No, because at the time we did it, we were
  

 7   going off of the projected streamflow, April through
  

 8   September, based on the April 1 NRCS report.
  

 9         Q.  Do you have the delivery records for 1931 that
  

10   you've looked at?
  

11         A.  We do have delivery records from 1931.
  

12         Q.  Have you looked at them for your analysis or
  

13   for your testimony today?
  

14         A.  I don't know how to answer that.  I looked at
  

15   the priority table, but I don't recall.  I didn't look
  

16   at it very closely.  I just confirmed that, yes, we do
  

17   have priority cut table listed for that year.  I didn't
  

18   do any real further study or analysis of it.  I just
  

19   glanced at it.
  

20         Q.  Is it consistent with '37 and '39, or is it
  

21   different, significantly different?
  

22         A.  I can't say.  I'm sorry.  I didn't look at it
  

23   closely, or I don't recall.
  

24         Q.  So the 37 SWSI index was minus 3.2 according
  

25   to your report --
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 1         A.  Yes.
  

 2         Q.  -- on page 21?
  

 3         A.  Correct.
  

 4         Q.  And the 39 SWSI year was .3, minus .3?  Sorry.
  

 5         A.  Yes.
  

 6         Q.  And do you understand what the current SWSI
  

 7   estimate for the remainder of 2021 is minus --
  

 8         A.  It's pretty low, yeah.
  

 9         Q.  -- minus 4.0?  You are looking at IDWR Exhibit
  

10   5?
  

11         A.  Yes, it would be minus 4.0 based on the 50
  

12   percent chance forecast.
  

13         Q.  So that would mean that there is a significant
  

14   difference in the water supply in 2021 compared to the
  

15   1939 and 1937 SWSI reports?
  

16         A.  Yes, it potentially would be lower.
  

17         Q.  And so the priority rights would be filled
  

18   without regard to pumping would be filled or would be
  

19   cut sooner?
  

20         A.  They might potentially be cut sooner or longer
  

21   and longer.
  

22         Q.  And so is your effort here in Table 7 through
  

23   10 an attempt to identify material injury to any
  

24   individual water right?
  

25         A.  No, I was just trying to respond to the
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 1   request for information in the Director's request for
  

 2   staff memoranda.
  

 3         Q.  Well, he asked for ways to possibly determine
  

 4   injury; did he not?
  

 5         A.  Yes, and this was one of those.
  

 6         Q.  So are you suggesting that comparing these two
  

 7   tables is a way to determine injury in the Department's
  

 8   practice?
  

 9         A.  I think it's information that might be related
  

10   to review or determination of injury.  I don't think in
  

11   and of itself it would necessarily be so.
  

12         Q.  And so let's take, for example, the priority
  

13   cut table.  Let's look at Table No. 7 on page 24.
  

14         A.  Okay.
  

15         Q.  So if you had a SWSI year in the 1930s of 4.0,
  

16   it's very possible that these May 1884 rights would not
  

17   be wrong, and that would change your entire
  

18   calculations?
  

19         A.  Well, there would be a different table
  

20   comparing 2020 and 2004 to --
  

21         Q.  That's fair.
  

22         A.  -- 1931.
  

23         Q.  And that's not been done by the Department?
  

24         A.  No.
  

25         Q.  If you go back to the exhibit book.  If you
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 1   would turn to Exhibit 19, please.
  

 2         A.  Okay.
  

 3         Q.  Do you have Exhibit 19 in front of you?
  

 4         A.  Yes, sir.
  

 5         Q.  And we talked about these in your deposition.
  

 6   So you've seen these -- we've talked about these in your
  

 7   deposition; right?
  

 8         A.  Yes.
  

 9         Q.  And you've seen all the meeting minutes of the
  

10   advisory committee?
  

11         A.  Yes.
  

12         Q.  And you attended all the advisory committee
  

13   meetings?
  

14         A.  I did.
  

15         Q.  And you reviewed these minutes before they
  

16   went out?
  

17         A.  I did.
  

18         Q.  And so you are familiar with the content?
  

19         A.  Yes.
  

20         Q.  I would ask you to look at the November 18th
  

21   advisory committee meeting minutes.
  

22         A.  Okay.
  

23         Q.  And in the third paragraph, there is a
  

24   description of Deputy Attorney General Baxter giving a
  

25   presentation and comparing and contrasting delivery
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 1   calls under the conjunctive management rules and
  

 2   management plans under the ground water management act
  

 3   area?
  

 4         A.  Yes.
  

 5         Q.  Right.  What do you recall about the
  

 6   presentation?  Well, first of all, what was the purpose
  

 7   of giving the committee this explanation of the
  

 8   difference between the delivery calls and the ground
  

 9   water management area?
  

10         A.  I believe it was really just background
  

11   information, educational.
  

12         Q.  Were people interested in how, what the
  

13   process was for administration of ground water rights in
  

14   this advisory committee?
  

15         A.  Yes, I think that's fair.
  

16         Q.  And in this presentation by Mr. Baxter was
  

17   there ever any indication that there was an alternative
  

18   way of administration using 42-237a.g.
  

19         A.  No, I don't recall that being discussed.
  

20         Q.  And, in fact, throughout the advisory
  

21   committee meetings 42-237a.g. was not brought to the
  

22   attention of any of the water users, surface or ground
  

23   water?
  

24         A.  Well, I think it may have been in the last
  

25   meeting or two.
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 1         Q.  You think there was a specific reference to
  

 2   that statute?
  

 3         A.  I thought there was at least by April 15th.
  

 4   And it may not be reflected in these notes.  But I guess
  

 5   from my perspective by April 15th, everybody was pretty
  

 6   well aware 237a.g.
  

 7         Q.  How were people made aware of 237a.g.?
  

 8         A.  Well, from the Director's comments in the
  

 9   meetings about taking potential action and initiating
  

10   some proceedings.
  

11         Q.  And did the Director specifically tell people
  

12   he was going to initiate proceedings under 237a.g.
  

13   instead of under the Conjunctive Management Rules?
  

14         A.  Well, I don't know or can't remember if he
  

15   discussed or referenced 237a.g.  But I think it would
  

16   have been apparent that absent a delivery call, we would
  

17   not be operating under the Conjunctive Management Rules.
  

18   So it would have to be under some other statute.
  

19         Q.  And so apparent because somebody at the
  

20   Department told the water users that you would not be
  

21   operating under the Conjunctive Management Rules?
  

22         A.  Repeat that.  Sorry.
  

23         Q.  You said it was apparent you wouldn't be
  

24   operating under the Conjunctive Management Rules.  Was
  

25   it made apparent, because somebody at the Department
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 1   said that to the water users?
  

 2         A.  No, I guess I'm saying it's apparent by
  

 3   April 15th based on the Director's comments that we
  

 4   would be operating under other statutes, because we
  

 5   didn't have a delivery call pursuant to the Conjunctive
  

 6   Management Rules.
  

 7         Q.  And in the November meeting there was no
  

 8   mention made of 237a.g. because you hadn't thought of it
  

 9   at that time as a potential means for administration; is
  

10   that right?
  

11         A.  Yeah, I don't think there was any discussion
  

12   of it at that point.  Personally I wasn't -- I certainly
  

13   wasn't thinking of it or really even aware of it.  As an
  

14   agency, at that point in time, I don't think we were
  

15   thinking about any curtailment, or proceeding, our
  

16   objective at that time was to --
  

17         Q.  Well, you were discussing the Conjunctive
  

18   Management Rules which certainly could lead to a
  

19   curtailment; right?
  

20         A.  Correct.  I thought you were asking about some
  

21   intent.  I mean, I may have misunderstood your question.
  

22   Sorry.
  

23         Q.  Okay.  Let's skip up to page, it looks like
  

24   page 14, a January 5th meeting.
  

25         A.  Okay.
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 1         Q.  It says there in the second paragraph that you
  

 2   gave an update on losses in Silver Creek at Highway 93
  

 3   crossing.  Do you recall what information you presented
  

 4   to the advisory committee about -- let me back up a
  

 5   step.  What information did you have at the time of this
  

 6   meeting about losses in Silver Creek at Highway 93?
  

 7         A.  I was aware that the watermaster, Kevin Lakey,
  

 8   has made some measurements above and below the Highway
  

 9   93 bridge.  And that those measurements, miscellaneous
  

10   measurements taken over the past prior several years,
  

11   and that he had measured losses from between 7 and 15
  

12   cfs.
  

13         Q.  Did you ever get copies of that data?
  

14         A.  No.
  

15         Q.  Have you seen any other data showing seepage
  

16   losses in Silver Creek and Little Wood between the
  

17   Sportsman Access gage and the Station 10 gage?
  

18         A.  Only information in Ms. Sukow's memo of May
  

19   17th.
  

20         Q.  And that's a calculation that she did just for
  

21   this proceeding; correct?
  

22         A.  Correct.
  

23         Q.  Let's talk about the meetings at the very end.
  

24   Let's look at the April 7th meeting minutes.
  

25         A.  Okay.
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 1         Q.  On the second page there is a summary of some
  

 2   of the things that the Director said at that meeting.
  

 3   Is that what you were referring to about moving forward
  

 4   with administrative actions, taking action by the
  

 5   Director?
  

 6         A.  Yes.
  

 7         Q.  Do you remember the Director saying at that
  

 8   meeting that he had sufficient evidence of injury at
  

 9   that time to take action?
  

10         A.  I don't remember.
  

11         Q.  Did the Department have information as of
  

12   April 7th, 2021 about injury for the 2021 water season?
  

13         A.  We had information that was presented to the
  

14   committee on, I think, March 24th of the observations
  

15   from staff about water supply conditions in 2021 up to
  

16   that point or at least the beginning of March, and
  

17   information about impacts to Little Wood and Silver
  

18   Creek and Big Wood River per the ground water model.
  

19         Q.  Had a curtailment run been done by the
  

20   Department for 2021 at this time, similar to the one
  

21   that Jennifer Sukow included in her staff report?
  

22         A.  I don't believe so not for 2021.
  

23         Q.  So whatever information there was about injury
  

24   that the Department had in April was based on the
  

25   observations that you all provided to the advisory
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 1   committee?
  

 2         A.  Yes, that's my understanding.
  

 3         Q.  And I thought you said earlier that impacts to
  

 4   streamflow does not necessarily equate to injury?
  

 5         A.  I think I had said that in my deposition.  I
  

 6   don't know that I said that today.
  

 7         Q.  Isn't that the case?
  

 8         A.  Yeah, I would agree with that.  You could have
  

 9   a very good water year and have impacts or depletions to
  

10   the stream.  But that doesn't necessarily translate into
  

11   injury if there is adequate supply to in that year until
  

12   senior rights.
  

13         Q.  And similarly just because the water supply is
  

14   low doesn't necessarily mean there is an injury because
  

15   Mr. Blaneknau ET analysis show that there was no injury
  

16   to Silver Creek and Little Wood water rights in the 2013
  

17   water year?
  

18             MR. RIGBY:  I object.  That's not what he
  

19   said.
  

20             THE HEARING OFFICER:  Sustained.
  

21         Q.  (BY MR. BARKER)  Okay.  So what did
  

22   Mr. Blankenau tell you about the impact of the 2013
  

23   water year on the Big Wood and Little Wood water rights?
  

24         A.  In general I believe he was saying that it was
  

25   difficult to see a lot of water shortage in that year.
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 1   Now, there could be reasons for that.  ET is just
  

 2   limited to evaluating ET.  Potentially there could be
  

 3   other reasons, if those landowners acquired other water
  

 4   supplies on contract or something to that effect.
  

 5         Q.  So look at Mr. Blankenau's exhibit, which is
  

 6   IDWR Exhibit 3, I believe.
  

 7         A.  Yes.
  

 8         Q.  And turn to page 10.
  

 9         A.  Okay.
  

10         Q.  And you see that it says at the last
  

11   paragraph, first sentence, "This analysis did not
  

12   clearly identify water shortage in Little Wood and
  

13   Silver Creek area during the 2013 drought."
  

14         A.  Yes.
  

15         Q.  Have I read that right?
  

16         A.  You read it correctly.
  

17         Q.  And that's a poor water year, maybe not as bad
  

18   as this year, but a poor water year?
  

19         A.  Yes.
  

20         Q.  Right?
  

21         A.  Correct.
  

22             MR. BARKER:  Thank you, Tim.  Thank you,
  

23   Mr. Director, for your patience.  I don't have any
  

24   further questions.
  

25             THE HEARING OFFICER:  Thank you, Mr. Barker.
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 1             MR. BARKER:  I'm sorry.  I would like to move
  

 2   for the admission of Exhibit 19.
  

 3             THE HEARING OFFICER:  Exhibit 19 is the
  

 4   meeting minutes for the ground water management area
  

 5   advisory committee for the Big Wood.  I have previously
  

 6   stated I think that I will take notice of these,
  

 7   Mr. Barker.  But if they've been marked.  And I guess
  

 8   I'll just ask, is there any objection to the admission
  

 9   of these documents?
  

10             All right.  So the documents marked as South
  

11   Valley and Galena Exhibit 19, the documents are received
  

12   into evidence.
  

13             (SVGWD/GGWD Exhibit 19 received.)
  

14             MR. BARKER:  Thank you, Mr. Director.
  

15             THE HEARING OFFICER:  All right.  Mr. Laski, I
  

16   think you are next.
  

17             MR. LASKI:  I don't have any questions.
  

18             THE HEARING OFFICER:  Okay.  Mr. Moroney?
  

19             MR. MORONEY:  Thank you, Director.
  

20                        CROSS-EXAMINATION
  

21   QUESTIONS BY MR. MORONEY:
  

22         Q.  Good afternoon, Tim.  I'm Owen Moroney,
  

23   representing the Idaho Department of Fish and Game.  So
  

24   in general, Mr. Luke, when water is short and the
  

25   Department makes priority cuts, are nonconsumptive
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 1   rights included in the cuts, generally speaking?
  

 2         A.  Can you be more specific to are we talking
  

 3   surface water, ground water, what kind of scenarios?
  

 4         Q.  In my scenario I'm talking about
  

 5   nonconsumptive fish propagation rights.
  

 6         A.  So we could limit it to curtailment of ground
  

 7   water rights resulting from a delivery call, let's say?
  

 8         Q.  Yes.
  

 9         A.  Okay.  Well, we looked to the order, the
  

10   curtailment order, itself, in that case.  And per my
  

11   deposition Ms. Vonde clearly pointed out that past
  

12   orders direct that nonconsumptive rights are not
  

13   curtailed.
  

14         Q.  So in your experience does the Department
  

15   consider fish propagation as nonconsumptive?
  

16         A.  Normally in my experience based on where those
  

17   hatcheries have been located.
  

18         Q.  Have you ever been aware of a fish propagation
  

19   right that the Department considered consumptive?
  

20         A.  No, not offhand.
  

21         Q.  I would like to point your attention to some
  

22   Fish and Game exhibits.  They are in that black binder
  

23   there, it looks like this (indicating).  So to start off
  

24   could I have you look at Exhibit 16, it should be tabbed
  

25   at 16.  Do you recognize this memo?
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 1         A.  Only since it was identified to me in my
  

 2   deposition.
  

 3         Q.  What does the memo discuss?
  

 4         A.  It's specific to the Water Right 37-8252.
  

 5   It's discussing nonconsumptive use condition.  And I
  

 6   haven't read the memo in full.  The first time I had
  

 7   seen it was when Ms. Vonde handed it to me a week ago,
  

 8   or ten days ago.
  

 9         Q.  So is there a standard approval condition for
  

10   nonconsumptive use?
  

11         A.  There is a water right condition for
  

12   nonconsumptive use.
  

13         Q.  What's the number of that condition?
  

14         A.  I believe it's 027 as it's stated here in the
  

15   memo.
  

16         Q.  So when you look at the memo, does it discuss
  

17   how nonconsumptive rights are considered in curtailment
  

18   scenarios?
  

19         A.  Bullet three there underneath the first
  

20   paragraph says -- I think it's referencing the condition
  

21   that's placed on many water rights, and it has -- the
  

22   condition has a number of purposes including in the
  

23   third bullet, it says, "It indicates water rights that
  

24   may not have to be regulated by priority in a
  

25   curtailment scenario because they do not deplete the
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 1   amount of water available to holders of senior rights."
  

 2         Q.  And in your experience is that just the
  

 3   general reason why nonconsumptive rights often are not
  

 4   curtailed because they don't deplete the amount of water
  

 5   for the other users?
  

 6         A.  Yes.
  

 7             MR. MORONEY:  I move to admit IDFG Exhibit 16
  

 8   into the record.
  

 9             THE HEARING OFFICER:  Any objection to the
  

10   admission of this document?  Hearing none, the document
  

11   marked as IDFG No. 16; is that correct, Mr. Moroney?
  

12             MR. MORONEY:  Yes.
  

13             THE HEARING OFFICER:  Is received into
  

14   evidence.
  

15             MS. CARTER:  Are those actually marked or do
  

16   we need to mark them?
  

17             MR. MORONEY:  We do need to mark them
  

18   actually.
  

19             THE HEARING OFFICER:  Thank you, Ms. Carter.
  

20             (IDF&G Exhibit 16 marked and received.)
  

21         Q.  (BY MR. MORONEY)  Thank you, Mr. Luke.  Next I
  

22   want to run through Fish and Game three ground water
  

23   rights that apply to this hearing.  First, these have
  

24   previously been admitted with Ms. Sukow.  First I want
  

25   to point you to Exhibit 4 in the binder.  Is there such
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 1   a nonconsumptive condition on the face of this right?
  

 2         A.  There is -- I'm sorry.  Repeat the question.
  

 3         Q.  Does this right, Water Right 37-08271 state
  

 4   that the use of the water shall be nonconsumptive?
  

 5         A.  Yes, there is a comment that says "use of the
  

 6   water under this right shall be nonconsumptive."
  

 7         Q.  Next I want to point you to the next Fish and
  

 8   Game Exhibit No. 6.  This exhibit has previously been
  

 9   admitted too.  It's Water Right 37-08331.  Is there also
  

10   a condition on the face of this right that discusses
  

11   nonconsumptive use?
  

12         A.  Yes, Conditional of Approval 2 says, "use of
  

13   water under this right shall be nonconsumptive."
  

14         Q.  And then the final Fish and Game water right
  

15   is in Fish and Game Exhibit 2, which was previously
  

16   admitted.  It is right 37-07038.  This right doesn't
  

17   have a nonconsumptive use condition on the face of the
  

18   right.  But if I was to represent to you that this right
  

19   is commingled with the two previous rights and used in
  

20   the same fish hatchery, would you say it would be fair
  

21   to assume that it should also be labeled as
  

22   nonconsumptive?
  

23         A.  I would agree that it could be labeled as
  

24   such.
  

25         Q.  Have you worked on other delivery calls for
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 1   the Department of Water Resources?
  

 2         A.  Yes.
  

 3         Q.  How in general has IDWR treated nonconsumptive
  

 4   water rights in the curtailment orders for those calls?
  

 5         A.  Well, if we have a priority cut established in
  

 6   a curtailment order, then we pull all the water rights
  

 7   within the area, and the rights qualified in the
  

 8   Director's curtailment order.  And we will look at the
  

 9   rights that appear to have nonconsumptive uses.  So in
  

10   my deposition one of the things we discussed was, is the
  

11   right or the diversion of that ground water consumptive
  

12   to the source or not.  And the example I gave was,
  

13   because I know personally we've looked at some of these
  

14   individually and have confirmed.  So a good example is
  

15   ground water rights for heating and cooling purposes.
  

16   Most of those are close loop systems where they have an
  

17   injection well.  So they divert the ground water out,
  

18   run it through a heat exchanger, divert it back into the
  

19   ground.  That would be an example where it's not
  

20   consumptive through the source.  However there are a few
  

21   that might run it through that same heat exchanger, but
  

22   rather than going back into the ground it would
  

23   discharge somewhere and not return to aquifer, or maybe
  

24   directly to the Snake River.  And so in that case it
  

25   could be consumptive to the source.  And so we have left
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 1   those kinds of consumptive rights -- I'm sorry.  What
  

 2   might be perceptually viewed as a nonconsumptive right
  

 3   on the curtailment list.
  

 4         Q.  So in a situation where it, say, bypasses the
  

 5   senior water user?
  

 6         A.  Yeah, or otherwise just consumptive through
  

 7   the source.
  

 8         Q.  So it's really a fact specific analysis?
  

 9         A.  Correct.  So I guess what I'm trying to say is
  

10   that just because Condition 27 could be on a right, or
  

11   could not be on the right, you know, we typically try to
  

12   look at them individually.
  

13         Q.  All right.  So now, I want to ask you a couple
  

14   more questions about Fish and Game exhibits.  If you
  

15   turn to Exhibit 8, do you recognize this document?
  

16         A.  Yeah, it looks familiar.
  

17         Q.  Could you describe is it the Clear Springs
  

18   notice of potential curtailment?
  

19         A.  Yes.
  

20         Q.  If you look at the first paragraph in the
  

21   document, on page it's Bates stamped IDFG 0322.  At the
  

22   end of that paragraph how does this document say
  

23   nonconsumptive uses are going to be treated?
  

24         A.  "Nonconsumptive uses in culinary and house
  

25   uses of water are not subject to curtailment under the



Hearing - Vol. II - June 8, 2021 357

  

 1   orders."
  

 2             MR. MORONEY:  I move to admit IDFG Exhibit 9
  

 3   into the record -- or Exhibit 8.
  

 4             THE HEARING OFFICER:  Any objection to the
  

 5   admission of this document?  We need to mark it, again.
  

 6             Thank you, Meghan.
  

 7             (IDF&G Exhibit 8 marked.)
  

 8             THE WITNESS:  Did you have me look at 8?  I
  

 9   was looking at 8?
  

10             MR. MORONEY:  Yes, 8.  I misspoke by saying 9.
  

11   Sorry.
  

12             THE WITNESS:  Okay.  I think we got it right.
  

13             THE HEARING OFFICER:  I hope that's correct.
  

14   I'm looking at a Notice dated November 2nd, 2009,
  

15   Mr. Moroney?
  

16             MR. MORONEY:  Yes, that's correct, sir.
  

17             THE HEARING OFFICER:  So I'm not sure I ruled.
  

18   So the document marked as IDFG No. 8 is received into
  

19   evidence.
  

20             (IDF&G Exhibit 8 received.)
  

21             THE HEARING OFFICER:  Okay.  Mr. Moroney.
  

22         Q.  (BY MR. MORONEY)  Next, Mr. Luke, could I turn
  

23   you to Exhibit 9, IDFG No. 9?
  

24             THE HEARING OFFICER:  Would you speak up
  

25   Mr. Moroney?
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 1             MR. MORONEY:  Yes.
  

 2             THE HEARING OFFICER:  Thank you.
  

 3         Q.  (BY MR. MORONEY)  Do you recognize this
  

 4   document, Mr. Luke?
  

 5         A.  Yes.
  

 6         Q.  Would I be correct to characterize it as a
  

 7   Surface Water Coalition notice of potential curtailment?
  

 8         A.  Yes.
  

 9         Q.  If you look at the bottom of paragraph 2, how
  

10   does that say nonconsumptive rights are going to be
  

11   considered?
  

12         A.  The same as the last exhibit nonconsumptive
  

13   uses and culinary and house uses of water are not
  

14   subject to curtailment under the order.
  

15             MR. MORONEY:  I move to admit IDFG Exhibit 9
  

16   into the record, Director.
  

17             THE HEARING OFFICER:  Any objection to the
  

18   admission of this document?  The document marked or that
  

19   will be marked as IDFG 9 is received into evidence.
  

20             (IDF&G Exhibit 9 marked and received.)
  

21         Q.  (BY MR. MORONEY)  So next, Mr. Luke, I want to
  

22   turn your attention to the document tabbed 11.  Do you
  

23   recognize this document?
  

24         A.  Yes.
  

25         Q.  Would I be correct to characterize it as the
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 1   Rangen call order reaffirming curtailment?
  

 2         A.  Yes, correct.
  

 3         Q.  If you turn to the third page of that
  

 4   document.
  

 5         A.  Okay.
  

 6         Q.  Under the header subsection "Order."  Does
  

 7   this mention curtailment of nonconsumptive rights or
  

 8   only consumptive water rights?
  

 9         A.  It appears to mention only consumptive.  So
  

10   midway through that first paragraph, "This order shall
  

11   apply to all consumptive ground water rights, including
  

12   agriculture, commercial, industrial, and municipal uses,
  

13   but excluding ground water rights used for de minimis
  

14   domestic purposes where such domestic use is within the
  

15   limits of the definitions set forth in Idaho Code,
  

16   Section 42-1401(11).
  

17             MR. MORONEY:  All right.  I move to admit IDFG
  

18   Exhibit 11 into the record.
  

19             THE HEARING OFFICER:  Any objection to the
  

20   admission of this document?  Okay.  The document that
  

21   will be marked as Exhibit 11 is received into evidence.
  

22             (IDF&G Exhibit 11 marked and received.)
  

23         Q.  (BY MR. MORONEY)  Next I want to turn your
  

24   attention to IDFG tabbed as 13.  Are you familiar with
  

25   this document?
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 1         A.  No.  I probably have seen it in my career, but
  

 2   not intimately familiar with it at this time.
  

 3         Q.  So looking at the document, does it
  

 4   specifically deal with processing applications for water
  

 5   rights?
  

 6         A.  It's dealing with processing of applications
  

 7   for permit, correct.
  

 8         Q.  And specifically does it deal with processing
  

 9   permits in ground water management areas, in critical
  

10   ground water management areas?
  

11         A.  Yes, it appears so.
  

12         Q.  And to start with the ground water management
  

13   areas at the bottom of the first page, does it mention
  

14   whether or not the Department will issue a water right
  

15   permit for nonconsumptive uses in areas where it's
  

16   managing ground water?  Sorry the --
  

17         A.  They are both ground water management areas
  

18   and critical ground water areas it states -- well, let
  

19   me back up and say that prior to the sections for ground
  

20   water management areas and critical ground water
  

21   management, it says, Department policy with respect to
  

22   the filling of applications --
  

23             THE REPORTER:  Can you slow down please?
  

24             THE WITNESS:  I'm sorry.  Yeah.
  

25             THE REPORTER:  Department policy --
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 1             THE WITNESS:  -- with respect to the filling
  

 2   of applications for permit and subsequent Department
  

 3   action on the applications in ground water management
  

 4   areas and critical ground water areas is as follows:"
  

 5   The ground water management areas one of the items says,
  

 6   "The Department will issue a water right permit for
  

 7   nonconsumptive uses."  And it goes on to say other
  

 8   things.  And then under "Critical Ground Water Area," it
  

 9   says, "The Department will issue a water right permit
  

10   for nonconsumptive uses."
  

11             MR. MORONEY:  All right.  I move to admit IDFG
  

12   Exhibit 13 into the record.
  

13             THE HEARING OFFICER:  Any objection to the
  

14   admission of this document?  Okay.  The document that
  

15   will be marked as IDFG No. 13 is received into evidence.
  

16             (IDF&G Exhibit 13 marked and received.)
  

17         Q.  (BY MR. MORONEY)  Mr. Luke, I want to have you
  

18   look at one additional Fish and Game exhibit, that would
  

19   be Exhibit 15.  Have you seen this memo before?
  

20         A.  No.
  

21         Q.  Does this memo deal with the Department's
  

22   processing of applications to appropriate water in trust
  

23   water areas?
  

24         A.  It appears so, yes.
  

25         Q.  And would I be correct to say those are areas
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 1   managed to meet the minimums at Swan Falls?
  

 2         A.  Yes.
  

 3         Q.  If you turn to page 3 of this document, there
  

 4   is a bullet discussing nonconsumptive use; correct?
  

 5         A.  Yes.
  

 6         Q.  And what does that bullet provide?
  

 7         A.  It says, "IDWR will place the following
  

 8   condition on all new trust water appropriations for
  

 9   nonconsumptive uses of water and consumptive uses
  

10   subject to mitigation."  And the condition reads as
  

11   follows, "Administration of this right to satisfy the
  

12   minimum streamflow water rights in the Snake River at
  

13   Murphy Gage shall not be required because use of water
  

14   pursuant to this right is either nonconsumptive or the
  

15   right holder is required to provide ongoing mitigation
  

16   to offset the depletion of water resulting from the use
  

17   of this right."
  

18         Q.  Thank you, Mr. Luke.
  

19             MR. MORONEY:  I move to admit IDFG 15 into the
  

20   record, Director?
  

21             THE HEARING OFFICER:  Any objection to the
  

22   admission of this document?  The document will be marked
  

23   as IDFG Exhibit 15 is received into evidence.
  

24             (IDF&G Exhibit 15 marked and received.)
  

25         Q.  (BY MR. MORONEY)  So, Mr. Luke, areas
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 1   including curtailments, ground water management areas
  

 2   and trust water areas are all spots where the Department
  

 3   has determined water to be in short supply; is that
  

 4   correct?
  

 5         A.  Say that once more.
  

 6         Q.  Curtailments, ground water management areas,
  

 7   and the trust water area, are all areas where water is
  

 8   in short supply; correct?
  

 9         A.  Yes.
  

10         Q.  So why has the Department excluded
  

11   nonconsumptive rights in these areas?
  

12         A.  Because it's a use that will not necessarily
  

13   impact senior rights.
  

14             MR. MORONEY:  Thank you, Mr. Luke.  I have no
  

15   further questions.
  

16             THE HEARING OFFICER:  Okay.  Thank you,
  

17   Mr. Moroney.  I might just ask of you, there are a
  

18   number of additional exhibits that you have included in
  

19   your binder.  As I look through it, none of those
  

20   exhibits are marked.  And it seems to me we could save
  

21   some time if you would pre-mark those exhibits before we
  

22   take testimony about them.
  

23             MR. MORONEY:  I will do that.  Thanks.
  

24             THE HEARING OFFICER:  Okay.  Thank you.
  

25             All right.  Now, I am looking at Group No. 1,
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 1   and I want to note that Mr. Lawrence Schoen is here, who
  

 2   has appeared independently individually as a party in
  

 3   Group No. 1.  So, Mr. Schoen, do you have questions for
  

 4   Mr. Luke?
  

 5             MR. SCHOEN:  I do not have questions for
  

 6   Mr. Luke, Mr. Director.  I would like to speak however
  

 7   as a participant in Group 1 at the appropriate time,
  

 8   hopefully today.
  

 9             THE HEARING OFFICER:  Okay.  Thank you.  Well,
  

10   we need to finish with Mr. Luke first.
  

11             All right.  Let's move on to Group 3,
  

12   Mr. Bromley or Mr. Lawrence.
  

13             MR. BROMLEY:  We'll consolidate questions with
  

14   Mr. Lawrence to be efficient there, Mr. Director.
  

15             THE HEARING OFFICER:  Thank you.
  

16             MR. LAWRENCE:  Thank you, Mr. Director.
  

17                        CROSS-EXAMINATION
  

18   QUESTIONS BY MR. LAWRENCE:
  

19         Q.  Good morning, Mr. Luke.
  

20         A.  Good morning.
  

21         Q.  As you know, my name is Mike Lawrence.  I'm an
  

22   attorney for the City of Hailey in this proceeding.  I
  

23   will try to be efficient and get us out of here before
  

24   lunchtime.
  

25             Mr. Luke, the analysis in your staff memo,
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 1   which I believe has been marked as IDWR Exhibit 4,
  

 2   resulted in a listed "potentially injured" water rights
  

 3   attached as Attachment A to that memo; is that correct?
  

 4         A.  Yes.
  

 5         Q.  And earlier in your discussion with
  

 6   Mr. Barker, you referenced and discussed your 2015 staff
  

 7   memo, which I believe has been marked as the Ground
  

 8   Water Districts Exhibit 26.  Do you recall that?
  

 9         A.  Yes.
  

10         Q.  Do you know how many of the water rights in
  

11   your Attachment A list to your 2021 staff memo were
  

12   included in your analysis in your 2015 staff memo,
  

13   Exhibit 26?
  

14         A.  I don't know the number offhand, but some of
  

15   the rights in the attachment of the 2021 memo would have
  

16   been included in the 2015 delivery call.
  

17         Q.  But not all of the rights in your 2021
  

18   Attachment A were included in your 2015 memo; is that
  

19   correct?
  

20         A.  I think that's probably correct.
  

21         Q.  Mr. Luke, are you aware of Mr. Vincent's
  

22   testimony that the SWSI information for the Big Wood
  

23   above Hailey gage correlates well in his belief to water
  

24   supplies in Silver Creek and the Little Wood River?
  

25         A.  Yes, I listened to that testimony.
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 1         Q.  And a few moments ago, I believe it was with
  

 2   Mr. Barker, you discussed Mr. Blankenau's analysis where
  

 3   he concluded that in 2013, which you identified as a
  

 4   water short year based on the SWSI, that there were not
  

 5   low evapotranspiration results in the Little Wood,
  

 6   Silver Creek area; is that correct?
  

 7         A.  My recollection was Mr. Barker pointed me to a
  

 8   comment in the conclusions that said the analysis did
  

 9   not clearly identify water shortage in the Little Wood
  

10   and Silver Creek area during the 2013 drought.
  

11         Q.  But I guess a better way to ask the question
  

12   that I'm really getting at is if Mr. Vincent says that
  

13   the Big Wood above Hailey SWSI correlates well with
  

14   Little Wood and Silver Creek water supplies, and 2013
  

15   has been identified as a water short year based on that
  

16   SWSI gage, can you explain how Mr. Blankenau's analysis
  

17   resulted in it not showing a water shortage in Little
  

18   Wood, Silver Creek in 2013?
  

19         A.  I can't explain it.  I did offer one
  

20   possibility earlier in my testimony, and just from
  

21   personal experience I know some users have acquired
  

22   other sources of water to cover that shortage.
  

23         Q.  Mr. Luke, do you know generally speaking which
  

24   priority dates on the Little Wood and Silver Creek
  

25   streams are considered senior or junior, meaning a
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 1   senior right that's rarely if ever cut, or a junior
  

 2   right that almost in all years is cut?
  

 3         A.  Generally 1883 and 1884 senior-priority rights
  

 4   are good priority rights that are not cut often.
  

 5         Q.  Are 1885 and junior rights cut frequently?
  

 6         A.  They are cut sometimes, yes.
  

 7         Q.  In most years would an 1885 right be on for
  

 8   the full season?
  

 9         A.  Certainly an '85 priority right is cut more
  

10   frequently than an '84 and '83.
  

11         Q.  And on it goes as they get more junior?
  

12         A.  Correct.
  

13         Q.  I guess what I'm asking is what is the date at
  

14   which a water right priority cannot be expected to have
  

15   a full season supply, are those 1885 in juniors, are
  

16   those 1886s in junior?  Obviously, the higher you go
  

17   then the less fill they would be?
  

18         A.  I don't feel like I have enough experience
  

19   with the priority cuts in the system to answer that.
  

20   Obviously, that's going to be affected by water supplies
  

21   and the type of water year that it is.  And there is, as
  

22   I said earlier, there could be quite a range from very
  

23   good water years where a few rights are cut, if any, and
  

24   other years where the cuts can be deeper.
  

25         Q.  In your list in Attachment A to your 2021
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 1   memo, does it include some rights that have such
  

 2   senior-priority dates that they are essentially never
  

 3   curtailed?
  

 4         A.  I think there are some rights on that list
  

 5   that I'm not sure that they've ever been curtailed.
  

 6   There is, for example, 1887 priority, and rights between
  

 7   1877 and 1882 that from my limited review of the various
  

 8   years that I've looked at in the different memos, I have
  

 9   not recalled seeing cuts to those types of
  

10   senior-priority rights.
  

11         Q.  And similarly, are there rights on your list
  

12   in Attachment A in your 2021 memo that are so junior
  

13   that they are essentially curtailed every year even in a
  

14   good year?
  

15         A.  I don't know about every year, but I would say
  

16   most years.  I think there is possibly some years where
  

17   everything was on all year.  I can't say absolutely one
  

18   way or the other.
  

19         Q.  Mr. Luke, if a water user does not ask for
  

20   water, does the water district or watermaster
  

21   nevertheless deliver them water to their headgate -- at
  

22   their headgate?
  

23         A.  Let me repeat that and see if I understand.
  

24   You are saying a user who does not request delivery?
  

25         Q.  Correct.
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 1         A.  Does he receive delivery nonetheless?
  

 2         Q.  Correct?
  

 3         A.  I would not think so.
  

 4         Q.  But you don't know how the watermaster
  

 5   administers?
  

 6         A.  I think if a user does not request -- well,
  

 7   maybe you need to repeat your question.  I'm taking your
  

 8   question to mean, a user tells the watermaster he does
  

 9   not want delivery of water.  And you are asking me, does
  

10   the watermaster deliver it anyway?
  

11         Q.  No, I think I would phrase it as, if a water
  

12   user does not affirmatively request delivery of water,
  

13   does the watermaster nevertheless deliver it, just
  

14   assuming that the water user wants the water?
  

15         A.  I don't know for sure.  That would be a better
  

16   question for the watermaster.
  

17         Q.  I want to ask you a few questions about the
  

18   exchange conditions that have been discussed quite a bit
  

19   already.  So I just want to make sure that I understand
  

20   how the Department, and through your instructions,
  

21   reasonable instructions, the watermaster intends to
  

22   administer these exchange conditions.  Is it correct to
  

23   say that the rights with the exchange conditions are
  

24   entitled to Snake River water from AFRD2 when their
  

25   Little Wood River rights are available to be delivered
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 1   in priority?
  

 2         A.  Yes.
  

 3         Q.  And when those rights are entitled to the
  

 4   Snake River water from AFRD2, the Little Wood water that
  

 5   they would otherwise be entitled to can be delivered to
  

 6   other Little Wood rights located above the Milner
  

 7   Gooding Canal?
  

 8         A.  Correct.
  

 9         Q.  Is that correct?
  

10         A.  And specifically to the Big Wood Canal
  

11   Company's Little Wood River -- well, to the Big Wood
  

12   Canal Company.
  

13         Q.  If that exchange condition is administered in
  

14   the way we just described, wouldn't that change the
  

15   priority cuts on Silver Creek and the Little Wood River?
  

16         A.  No.
  

17         Q.  Why wouldn't it?
  

18         A.  Because you still have to -- you are
  

19   delivering the water to the Big Wood Canal Company not
  

20   physically to the users located below Milner Gooding.
  

21   So it's an exchange.  So they are getting the Snake
  

22   River water in exchange for physically delivering that
  

23   water from the Little Wood downstream below.
  

24         Q.  But if an acre-foot of water that does not
  

25   need to go below Milner Gooding Canal because of the
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 1   exchange condition can be applied to lands above the
  

 2   Milner Gooding Canal, doesn't that increase the supply
  

 3   available above the Milner Gooding Canal?
  

 4         A.  It doesn't increase the supply.  You still
  

 5   have the same supply.  You still have to honor those
  

 6   exchange rights.  So you have to have water available
  

 7   for those rights.  You are just not delivering it to the
  

 8   locations below Milner.  You are delivering it to first
  

 9   the Big Wood Canal Company because that's in accordance
  

10   with the provisions of the contracts.  If the Big Wood
  

11   Canal Company doesn't have demand for that, then it may
  

12   be available for the next priority right in line.  So to
  

13   that extent then a more junior right holder may benefit
  

14   from the exchange.
  

15         Q.  A more junior right holder above -- well, on
  

16   both sides --
  

17         A.  Above Milner Gooding.
  

18         Q.  Above Milner Gooding --
  

19         A.  Yes.
  

20         Q.  -- could benefit from that?
  

21         A.  Right.
  

22         Q.  That's what I meant wouldn't that change the
  

23   priority cuts?  But I think you just answered --
  

24         A.  Okay.  You said "supply" though and --
  

25         Q.  Well, my original --
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 1         A.  It may result in some adjustment to the
  

 2   priorities, correct --
  

 3         Q.  Okay.  Great.  Thank you.
  

 4         A.  -- in that scenario.
  

 5         Q.  I think that answered my question.  Thank you?
  

 6         A.  Milner Gooding.
  

 7         Q.  So in a nutshell, when the exchange condition
  

 8   will be administered, and if it's administered properly,
  

 9   the lands below the Milner Gooding will rely on the
  

10   Snake River AFRD2 water, the lands about Milner Gooding
  

11   Canal will rely on the Little Wood water; is that
  

12   correct?
  

13         A.  Yes, except there are some rights -- yeah, it
  

14   is only specific to rights on the Little Wood that have
  

15   that condition.  There are some rights below that do not
  

16   have that condition.
  

17         Q.  Right, rights with that condition.  Mr. Luke,
  

18   did you analyze whether water resulting from curtailment
  

19   of ground water rights in the Bellevue triangle in 2021
  

20   would be available for diversion at any particular point
  

21   of diversion for a senior water right?
  

22         A.  Yes, in the observations we prepared in March
  

23   for the advisory committee -- I think I'm getting your
  

24   question -- we did look at curtailments of ground water
  

25   rights within the Bellevue triangle, and I think within
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 1   the Wood River Valley model area, the impacts of that on
  

 2   Silver Creek.  And I look at in working with the
  

 3   watermaster on Little Wood, what the additional flow in
  

 4   Silver Creek from curtailment, how that might affect
  

 5   delivery of water to priority rights.  I think that was
  

 6   your question.
  

 7         Q.  I think I understand generally speaking what
  

 8   you mean.  But I mean specifically with respect to a
  

 9   senior water right, did you analyze whether curtailment
  

10   of ground water pumping resulting in additional water in
  

11   Silver Creek or Little Wood would actually be delivered
  

12   to a specific point of diversion for a senior water
  

13   right?
  

14         A.  Not beyond what I just described to you.
  

15         Q.  Mr. Luke, let me describe this.  In your memo,
  

16   Table 7 through 10, which are on pages 24 and 25.
  

17         A.  Yes.
  

18         Q.  These tables comparing Silver Creek and Little
  

19   Wood priority cuts in 1937, '39, 2004 and 2020, these
  

20   tables display only the days that the later years were
  

21   cut off compared to the earlier years; correct?
  

22         A.  Yes.
  

23         Q.  These tables do not display the days when the
  

24   earlier years were cut off compared to the later years;
  

25   is that right?
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 1         A.  That's correct.
  

 2         Q.  But it's true, isn't it, that there are days
  

 3   when priorities were cut off in earlier years that were
  

 4   not cut off in the later years that you examined?
  

 5         A.  Yes, I think in my deposition I noted that in
  

 6   the '37 or '39 years, there might -- well, there were
  

 7   junior rights that experienced cuts or were off more
  

 8   days in that earlier year than they were in 2020.  I
  

 9   think the point we were trying to make here is that the
  

10   more senior rights were not cut at all in those earlier
  

11   years, but were cut in the more recent years.
  

12         Q.  Right.  But going back to my question, it's
  

13   true that there are periods of time when you compared
  

14   the earlier years to the later years, where the earlier
  

15   years priorities were cut off when they were not cut off
  

16   in the later years; is that correct?
  

17         A.  Right.  So in part is controlled not going on,
  

18   looking beyond like the 1784 priority in 1937.  Because
  

19   the next junior-priority right, the total number of days
  

20   cut in that year were more than it was in 2020 or 2004.
  

21         Q.  Okay.  Thank you.  Mr. Luke, did you analyze
  

22   actual or material injury in 2021 to any particular
  

23   water right?
  

24         A.  No.
  

25         Q.  And do you know whether all of the acres
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 1   within the places of use for any water right will be
  

 2   irrigated in 2021?
  

 3         A.  Repeat that.
  

 4         Q.  Do you know whether all of the acres within
  

 5   the place of use for any particular water right will be
  

 6   irrigated in 2021?
  

 7         A.  No.
  

 8         Q.  Did you analyze whether in 2021 any water
  

 9   rights will use water efficiently and without waste?
  

10         A.  Not in 2021.
  

11         Q.  Have you done that analysis in other years?
  

12         A.  Which criteria is this again?
  

13         Q.  I'm asking whether you analyzed whether water
  

14   rights will use water efficiently without waste.
  

15         A.  In other years besides --
  

16         Q.  I first asked in 2021 and then --
  

17         A.  Yeah, and I said, no.
  

18         Q.  Okay.
  

19         A.  But then you asked me other years, and it was
  

20   to the efficiency?
  

21         Q.  Yes.
  

22         A.  Yes, in part in the 2015 memo, the delivery
  

23   call, we inventoried all the diversions that were part
  

24   of that delivery call, and that was summarized in the
  

25   appendices to my memo.
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 1         Q.  But as we discussed not all of the rights in
  

 2   your Attachment A to your 2021 memo were included in
  

 3   that 2015 memo; correct?
  

 4         A.  I think that's correct.
  

 5         Q.  And you haven't updated that analysis since
  

 6   2015?
  

 7         A.  No.
  

 8         Q.  Did you analyze the amount of water available
  

 9   in 2021 in the source from which a particular water
  

10   right is diverted?
  

11         A.  No.
  

12         Q.  Did you analyze the effort or expense of the
  

13   holder of a water right to divert water from the source
  

14   in 2021?
  

15         A.  Did I analyze the what?
  

16         Q.  The effort or expense of the holder of a water
  

17   right to divert in 2021?
  

18         A.  I did not do any analysis.
  

19         Q.  Did you analyze whether the exercise of junior
  

20   priority ground water rights individually or
  

21   collectively effective the quantity and timing of when
  

22   water is available to any particular senior priority
  

23   surface or ground water right in 2021?
  

24         A.  No, not specifically.
  

25         Q.  And similarly did you analyze whether the
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 1   exercise of junior priority ground water rights
  

 2   individually or collectively effects the cost of
  

 3   exercising any particular senior surface or ground water
  

 4   right?
  

 5         A.  No.  And I didn't --
  

 6         Q.  For the twenty-twenty- --
  

 7         A.  I think you are reading from Rule 42 of the
  

 8   conjunctive management rules.  So I'll just say that we
  

 9   didn't do the analysis that you are, going through each
  

10   of those bullet points, or that I didn't anyway.
  

11         Q.  So just to clarify then, you are familiar with
  

12   the Rule 42 factors in the conjunctive management rules?
  

13         A.  Yeah, I looked at them -- yes, I am.  And you
  

14   went through those yesterday in Mr. Blankenau's
  

15   testimony?
  

16         Q.  Correct.  And you are familiar with all of
  

17   those factors in Rule 42?
  

18         A.  Yes.
  

19         Q.  And is it --
  

20         A.  I have looked at them.  I looked at the rule,
  

21   yes.
  

22         Q.  And with respect to any particular water
  

23   rights exercised in 2021, have you evaluated those
  

24   factors under Rule 42?
  

25         A.  Other than -- no, not for 2021.  As I said
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 1   earlier, I think a few of those factors we looked at for
  

 2   some of the -- well, the rights that were part of the
  

 3   2015 delivery call, like water measurement, for example,
  

 4   is one of those.
  

 5         Q.  Mr. Luke, I'm going to ask you if the Director
  

 6   orders curtailment of junior ground water rights in this
  

 7   proceeding, what options would be available to junior
  

 8   users to prevent shutting off or to mitigate their use?
  

 9         A.  I don't know that there would be any.
  

10             MR. LAWRENCE:  No further questions.  Thank
  

11   you, Mr. Luke.
  

12             THE HEARING OFFICER:  Thank you, Mr. Lawrence.
  

13             Mr. Simpson, questions.
  

14             MR. SIMPSON:  No questions.
  

15             THE HEARING OFFICER:  Let's see.
  

16   Mr. O'Bannon, I think you were on the list.
  

17             MR. O'BANNON:  No questions.
  

18             THE HEARING OFFICER:  Okay.  We are through
  

19   with Group 3.
  

20             Let's circle around.  And redirect,
  

21   Ms. Carter?
  

22             MS. CARTER:  I have one item regarding
  

23   Mr. Luke's staff memorandum.
  

24             THE HEARING OFFICER:  Okay.
  

25   ///
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 1                      REDIRECT EXAMINATION
  

 2   QUESTIONS BY MS. CARTER:
  

 3         Q.  Mr. Luke, I'm going to hand you a different
  

 4   copy of IDWR Exhibit 4.  I have that other one just to
  

 5   make sure.  Now, this copy has changes handwritten based
  

 6   on your testimony earlier today.  Would you review that
  

 7   and let me know if that is accurate?
  

 8             MR. LASKI:  Is that Exhibit No. 4?
  

 9             MS. CARTER:  It is.
  

10             THE WITNESS:  Yes, it appears accurate.
  

11         Q.  (BY MS. CARTER)  I apologize.  Would you tell
  

12   me again; is that correct?
  

13         A.  Yes, ma'am, it appears accurate.
  

14             MS. CARTER:  Thank you.  I move to have IDWR
  

15   Exhibit 4 admitted into the record.
  

16             THE HEARING OFFICER:  As amended by --
  

17             MS. CARTER:  Yes.
  

18             MS. McHUGH:  May I ask a clarifying question?
  

19   Do you think this contains interlineations or do you
  

20   just think that they are correct?
  

21             MS. CARTER:  It's been corrected in line as
  

22   best as possible.
  

23             MS. McHUGH:  So you think there is a strike
  

24   out and a change?
  

25             MS. CARTER:  Yes.  For example, page 9.
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 1             MS. McHUGH:  Okay.
  

 2             MS. CARTER:  Did I give you the wrong copy?
  

 3             MS. McHUGH:  I don't see anything
  

 4   interlineated.  Do you?
  

 5             MR. FLETCHER:  Yes.
  

 6             MS. McHUGH:  We don't have the right copy.
  

 7   Our copy doesn't have anything on it.
  

 8             MS. CARTER:  I apologize.  I don't know how
  

 9   that happened.
  

10             MS. McHUGH:  This one does.  This makes sense
  

11   to me.  Okay.  Thank you.
  

12             MR. FLETCHER:  That was on purpose.
  

13             MS. McHUGH:  Well, IDWR and typos can be job
  

14   ending.  So I just want to make sure we were right.
  

15             MS. CARTER:  And this is not my paper.
  

16             MR. BROMLEY:  Well, you gave it to us.
  

17             MS. McHUGH:  You gave it to us.
  

18             MS. CARTER:  I know.  I think it was probably
  

19   here.
  

20             MR. LAWRENCE:  Oh, I might have left it over
  

21   there.
  

22             MS. CARTER:  Yeah.
  

23             THE HEARING OFFICER:  Somebody else's slight
  

24   of hand.  Okay.  You have the copy in front of you now,
  

25   Ms. McHugh.
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 1             MS. CARTER:  That is all I have.
  

 2             THE HEARING OFFICER:  Okay.  And Counsel has
  

 3   moved for the admission of IDWR Exhibit No. 4.  Any
  

 4   objection to admission of this document?  Okay.  The
  

 5   document marked as IDWR Exhibit No. 4 is received into
  

 6   evidence.
  

 7             (IDWR Exhibit 4 received.)
  

 8             THE HEARING OFFICER:  Any more redirect,
  

 9   Ms. Carter?
  

10             MS. CARTER:  No.
  

11             THE HEARING OFFICER:  Mr. Fletcher, I'll
  

12   characterize your questioning as redirect.  So do you
  

13   have any more questions?
  

14             MR. FLETCHER:  I don't.
  

15             THE HEARING OFFICER:  Mr. Rigby?
  

16             MR. RIGBY:  Just one.
  

17                       RECROSS-EXAMINATION
  

18   QUESTIONS BY MR. RIGBY:
  

19         Q.  Mr. Luke, yesterday I believe you were
  

20   listening in to Ms. Sukow's testimony; is that correct?
  

21         A.  Most of it, yes.
  

22         Q.  Do you recall her testifying that curtailment
  

23   in the triangle would result in a significant increase
  

24   in flows at the Sportsman Access for this year?
  

25         A.  Yes.
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 1         Q.  Do you have any reason to disagree with that?
  

 2         A.  No.
  

 3         Q.  Do you agree with it?
  

 4         A.  Yes.
  

 5             MR. RIGBY:  I have no further questions.
  

 6             THE HEARING OFFICER:  Okay.  Thank you.  Now,
  

 7   Mr. Barker within the scope of redirect?
  

 8             MR. BARKER:  Not a thing, Your Honor.
  

 9             THE HEARING OFFICER:  Mr. Laski?
  

10             MR. LASKI:  No.
  

11             THE HEARING OFFICER:  Mr. Moroney?
  

12             MR. MORONEY:  No.
  

13             THE HEARING OFFICER:  Okay.  Group 3, anything
  

14   further?
  

15             MR. LAWRENCE:  No, nothing.
  

16             MR. BROMLEY:  No.
  

17             THE HEARING OFFICER:  All right.  Thank you,
  

18   Mr. Luke, you are finished.
  

19             THE WITNESS:  Thank you.
  

20             (Witness excused.)
  

21             THE HEARING OFFICER:  And it's five minutes to
  

22   the hour.  So I think we should take a lunch break.
  

23             MR. THOMPSON:  I've got one issue, Director.
  

24   On the timing of the staff reports, I know they are all
  

25   dated May 17th, that's how they show up on the
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 1   Department's website, which I don't believe is the
  

 2   official docket.  We never received those until, I
  

 3   think, late in the day of the 18th.  And then some of
  

 4   Jennifer Sukow's files weren't supplied until the 19th,
  

 5   20th, something like that.  I just would like the
  

 6   Department to create a record of when those were
  

 7   actually filed in this case, and that we have that on
  

 8   the record.
  

 9             THE HEARING OFFICER:  Well, Mr. Thompson, you
  

10   can make that record I suppose if you want to.
  

11             MR. THOMPSON:  Well, I don't work here.  So I
  

12   need to know when this stuff was actually filed and
  

13   received, because we didn't get it until the 18th.  It's
  

14   all dated the 17th, and it is supposedly showing on your
  

15   record as filed on the 17th, but we never got it.
  

16             THE HEARING OFFICER:  I think if you read our
  

17   rules of procedure, whether you think they are fair or
  

18   not, I think the rules of procedure say the service is
  

19   complete upon mailing.  So the date that you received it
  

20   may be important to you, but in terms of the date that
  

21   the document was served, I think the rules of procedure
  

22   say complete upon mailing.  And I may be wrong, but
  

23   that's what I recall.
  

24             MR. THOMPSON:  Well, that's the point, I don't
  

25   think those were ever mailed.  And I would like the
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 1   staff to determine if those were, what date that was
  

 2   when it was mailed.
  

 3             THE HEARING OFFICER:  Well, we'll certainly
  

 4   look into it.
  

 5             MR. THOMPSON:  Okay.  It's an important matter
  

 6   for this case and the timing, every day counts.
  

 7             THE HEARING OFFICER:  Well, you'll certainly
  

 8   have an opportunity to establish that as you call
  

 9   witnesses.
  

10             MR. BROMLEY:  Well, Director, I can confirm
  

11   with Mr. Thompson the same, because I was on the website
  

12   both on the 17th and the 18th.  The memos were not
  

13   posted on the 17th to the website.  They were not
  

14   served.  That's another issue out there was that they
  

15   were never served on April.  On the 18th, I was on the
  

16   website in the morning, and the staff memos were not
  

17   posted.  They were posted at some point later some time
  

18   afternoon on the 18th.  Those are my observations
  

19   consistent with what Mr. Thompson is saying.  And he's
  

20   correct, every day in this proceeding that's been
  

21   created and the procedure, it does matter.
  

22             THE HEARING OFFICER:  Well, and all of you
  

23   will have an opportunity to raise that as you present
  

24   evidence.  So we'll look at it.
  

25             MR. THOMPSON:  But I'm just trying to confirm
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 1   when it happened.  We have no knowledge of when that was
  

 2   posted, and you know who did that, and at what time.
  

 3   And it's represented as the 17th, which I think is
  

 4   incorrect.
  

 5             MS. McHUGH:  Perhaps we need to call a witness
  

 6   from your IT staff, or from your legal staff or
  

 7   something if you want us to create a record.
  

 8             THE HEARING OFFICER:  Well, that's possible.
  

 9             MS. McHUGH:  And if you want to identify those
  

10   people, that would be great.
  

11             THE HEARING OFFICER:  Let's talk with counsel
  

12   about it.  All right.  Let's take a lunch break.  We'll
  

13   be back at 1:00.
  

14             MR. BROMLEY:  Thank you.
  

15             (Lunch recess.)
  

16             THE HEARING OFFICER:  Okay.  We are recording
  

17   again.  It's 2:00, an hour later than the appointed time
  

18   that we agreed to start.  As I was saying earlier, we've
  

19   delayed the beginning of the afternoon presentation of
  

20   testimony because of some ongoing discussions possibly
  

21   about, I guess, I suspect some kind of settlement.  And
  

22   is there somebody prepared to report to us here?
  

23             MR. RIGBY:  Mr. Director, I'll take a crack at
  

24   it to begin with.
  

25             THE HEARING OFFICER:  Okay.  Mr. Rigby.
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 1             MR. RIGBY:  Thank you, Mr. Director.  And
  

 2   really, you are correct, there has been some discussions
  

 3   that have gone on.  And we're not prepared yet to
  

 4   indicate what those would be or if a settlement has even
  

 5   been reached.  But there are certain terms and
  

 6   conditions that need to be confirmed and/or sought out
  

 7   or verified, and we need the afternoon to do that.  And
  

 8   for that reason we are here asking that this be
  

 9   continued until tomorrow morning at 9:00.  And the
  

10   reason I say, 9:00, instead of 8:30 is because we could
  

11   be scrambling tomorrow morning to do this.
  

12             And if it please the Director and Counsel,
  

13   that's where I think we are standing.  I will say we are
  

14   negotiating in good faith.  Obviously, there is
  

15   some -- a lot of issues here, a lot of different
  

16   parties, and so this is not an easy task.  Although
  

17   Mr. Schoen wants to testify, and we certainly have no
  

18   objection to that.
  

19             THE HEARING OFFICER:  Mr. Barker, do you have
  

20   something to add?
  

21             MR. BARKER:  I just want to express my
  

22   agreement with Mr. Rigby as rare as that is.  But today
  

23   we do agree of the status of where we're at.  We do
  

24   think there is prospects for a resolution, and we're
  

25   hoping to.  But we need some more time to discuss.
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 1             THE HEARING OFFICER:  Thank you, Mr. Barker.
  

 2             Anybody else?
  

 3             Okay.  I'm inclined to grant the continuance
  

 4   reminding everybody that we also have a Saturday
  

 5   scheduled should this fall apart.  So I have another day
  

 6   we can replace the afternoon with, and next week, of
  

 7   course.  All right.  So I will grant the continuance
  

 8   until 9:00 tomorrow morning.
  

 9             But before we do, Mr. Schoen, do you wish to
  

10   testify today?
  

11             MR. SCHOEN:  I think -- well, you know what,
  

12   I -- let me go to the podium.
  

13             THE HEARING OFFICER:  Now, are you planning to
  

14   testify right now, or do you have some preliminary
  

15   questions?
  

16             MR. SCHOEN:  I have some questions.  I'm
  

17   coming to the podium so that I can be heard by everybody
  

18   rather than standing in the corner.
  

19             THE HEARING OFFICER:  Yes.
  

20             MR. SCHOEN:  Because I know from having
  

21   watched on the screen, it's very hard to hear anybody
  

22   that is standing in the back of the room.  So I'm just
  

23   trying to be respectful of the people who are listening
  

24   in.
  

25             THE HEARING OFFICER:  I just want to ensure
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 1   that you are not testifying, because I need to swear you
  

 2   in if you do.
  

 3             MR. SCHOEN:  Understood.  So I have remarks
  

 4   that I prepared.  I'm not an attorney.  I'm here
  

 5   representing my own interests, which I feel I have a
  

 6   right to do in a process like this.  I don't know if it
  

 7   makes sense to testify, because I don't know what the
  

 8   terms of this are going to be.  But I drive
  

 9   two-and-a-half hours each way to get here, and want to
  

10   know -- you know, and many of us go who are going to go
  

11   home tonight are going to want to know whether they
  

12   should be back here at 9:00 in the morning or not.
  

13   That's the first thing.
  

14             And so my testimony may -- you know, I don't
  

15   know what my own role in this will be as a participant.
  

16   It's not clear to me if I'm scheduled to speak.  You
  

17   know, all I know is today was set aside for people in
  

18   Party 1 to speak.  And yet, you know, we didn't even get
  

19   through yesterday's work until noon.  And so because the
  

20   schedule is not well defined, and we don't know who gets
  

21   to do what when, it just makes it harder for us who have
  

22   other commitments and obligations, notwithstanding our
  

23   recognition of the importance of this.  So I am
  

24   wondering if you can just speak to what your outlook is
  

25   for how this is going to proceed?
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 1             THE HEARING OFFICER:  Well, I'm not sure I
  

 2   have an outlook, other than I've reserved a number of
  

 3   additional days for testimony, and that's my outlook.
  

 4   Should I express optimism or pessimism?  I don't know.
  

 5   I don't know enough about what's being discussed.  So
  

 6   the best I can tell you is if you wish to present your
  

 7   testimony today, I would encourage you to present it, or
  

 8   you can wait.
  

 9             MR. SCHOEN:  I think I will go ahead and
  

10   present my testimony if it's okay with you?
  

11             THE HEARING OFFICER:  Okay.
  

12             MR. SCHOEN:  I think some of what I have to
  

13   say has a bearing on what these folks are going to
  

14   negotiate, because my testimony has to do with the
  

15   principles of this whole proceeding.
  

16             THE HEARING OFFICER:  Okay.  And I assume you
  

17   will narrate your testimony?
  

18             MR. SCHOEN:  I will.  I will.  You know, and
  

19   this isn't -- obviously, there is some qualities of a
  

20   courtroom-style proceeding here, you know, with
  

21   objections sustained and overruled and all that sort of
  

22   thing.  But I'm speaking on my own behalf to defend my
  

23   rights.  And you'll have to guide me, because I've never
  

24   participated in a proceeding like this if I get out of
  

25   line.
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 1             THE HEARING OFFICER:  Yeah.  Well, do you wish
  

 2   to testify from the podium or from the chair?
  

 3             MR. SCHOEN:  I'm very comfortable standing
  

 4   here if that's okay with you?
  

 5             THE HEARING OFFICER:  That's fine.
  

 6   Mr. Schoen, if you'll raise your right hand.
  

 7                        LAWRENCE SCHOEN,
  

 8   first duly sworn to tell the truth relating to said
  

 9   cause, testified as follows:
  

10             THE HEARING OFFICER:  Go ahead.
  

11             MR. SCHOEN:  Okay.  My name is Lawrence
  

12   Schoen, L-a-w-r-e-n-c-e, last name is spelled
  

13   S-c-h-o-e-n.  This is the testimony I had intended to
  

14   give today despite the fact that, you know, there are
  

15   some other developments as have been noted.  I'm just
  

16   going to give it as I had intended to.
  

17             The first thing I want to do is thank the
  

18   Director for this process, and I particularly want to
  

19   thank the staff who put in a lot of work for us to get
  

20   here.  Some of these folks gave depositions, and then
  

21   they were questioned and asked the same questions
  

22   repeatedly, and they stood up to it extremely well, and
  

23   I'm very grateful to them.
  

24             I farm -- I own 306 acres adjacent to the
  

25   Silver Creek Preserve, a tributary to Silver Creek flows
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 1   through my property.  My water rights are Water Right
  

 2   37-351B and 37-352B.  I irrigate a grand total of 14.4
  

 3   acres.  So this isn't about the money to me.  I raise
  

 4   horse hay and pasture on that land.  But this is about
  

 5   the principle about how water rights are administered,
  

 6   not just in Basin 37, but in the state of Idaho.
  

 7             I also, my land is classified by the Blaine
  

 8   County Assessor as sub-irrigated, but that sub-irrigated
  

 9   land is turning into dry land.  And the reason that is
  

10   happening is because the water table in the Wood River
  

11   aquifer is being drawn down so dramatically, and that's
  

12   from years of unregulated ground water pumping and
  

13   drought conditions that have existed, you know, for
  

14   quite a few years.
  

15             I was a county commissioner in Blaine County
  

16   for 12 years.  From the time I became county
  

17   commissioner, I've worked closely with the Department of
  

18   Water Resources on helping us get to this point where we
  

19   could have a good understanding of water rights in our
  

20   basin.  And I believe that I served as a county
  

21   commissioner to ensure the participation of many people
  

22   in Blaine County in this process.  My work with the
  

23   Department goes back to Director Tuthill.  I worked with
  

24   you, Director Spackman, in an official capacity, and Tim
  

25   Luke, and Sean Vincent, and a number of other people in
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 1   the Department of Water Resources, not to mention the
  

 2   U.S. Geological Survey.
  

 3             Blaine County has been very forward in
  

 4   studying the water, and the hydrology, and the
  

 5   hydrogeology, hydrogeomorphology of Blaine County's
  

 6   water resources.  We sponsored four studies by USGS.
  

 7   Each one of those studies successively drew on the work
  

 8   done before.  And, yes, there is still work to be done,
  

 9   but we have a very good understanding of our aquifer and
  

10   the water resources in it.
  

11             And another thing I want to say about that is,
  

12   when I worked with Director Tuthill, one of the
  

13   expressions that both of us used continuously is that
  

14   water use and land use are two sides of a coin.  And I
  

15   understand all too well the consequences of changes in
  

16   patterns of water use on land use and what that means.
  

17   This is not just about the impacts on individual
  

18   farmers, but it's about the impacts on an entire
  

19   community.  So I'm very well aware of the stakes here.
  

20             No one is here to harm anybody else.  These
  

21   folks, I mean, there is a lot of lawyers in the room,
  

22   but they represent friends and neighbors of mine.  And,
  

23   you know, this issue to me is very simple, despite,
  

24   Mr. Director, the efforts of some to persuade you
  

25   otherwise.  And I believe the resolution of this issue
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 1   is very simple too if you follow the science, if you
  

 2   follow the law, and you follow the Constitution of the
  

 3   State of Idaho and the United States, which guarantees
  

 4   equal protection under the law.  You know I'm very
  

 5   grateful for the advisory committee meetings that we had
  

 6   beginning in November, but no results were achieved.
  

 7             I was wondering if I could ask Meghan to put
  

 8   up the first photo that I sent to her.  I have three
  

 9   photos that I would like to share as part of my
  

10   testimony, that's without objection.
  

11             MR. BROMLEY:  Director, if I could ask a
  

12   question just in aid of clarification?
  

13             Mr. Schoen, were any of these disclosed as
  

14   exhibits at the exhibit deadline?  I haven't seen them.
  

15   It's just --
  

16             MR. SCHOEN:  They weren't.  I took them
  

17   yesterday.  And if there is an objection, and I'm not
  

18   allowed by the rules of procedure to present them,
  

19   that's fine.  I can describe them.  I'm simply trying to
  

20   give a visual aid to illustrate my point.  But, you
  

21   know, you guys know the hearing rules better than I do.
  

22             MS. McHUGH:  It might just be helpful to see
  

23   them, if we could just look at them.
  

24             MR. SCHOEN:  Okay.  Well, once they are seen.
  

25   They can't be unseen, right?  You know that, right?
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 1             MS. McHUGH:  But they are not part of the
  

 2   evidence.
  

 3             MR. BROMLEY:  Yeah, they necessarily wouldn't
  

 4   go into the record.
  

 5             MR. SCHOEN:  Okay.
  

 6             THE HEARING OFFICER:  Well, let's at least
  

 7   approach it from the standpoint that these photographs
  

 8   or images being presented for illustrative purposes.
  

 9   And then he'll have to move, if he wants to.
  

10             MR. SCHOEN:  They don't necessarily need to
  

11   be.  They are just a visual aid for my testimony.  I
  

12   don't need them to be entered into the record if
  

13   that's --
  

14             MR. BROMLEY:  If they are for illustrative
  

15   purposes, Director, I'm fine with that.
  

16             THE HEARING OFFICER:  Okay.
  

17             MR. SCHOEN:  Talk slower?  I'm from New York
  

18   originally.  I can't help myself.
  

19             MS. McHUGH:  I'm just saying.
  

20             THE HEARING OFFICER:  What's the self-effacing
  

21   New York comment?
  

22             MS. McHUGH:  I asked him to speak a little
  

23   slower.
  

24             THE HEARING OFFICER:  Oh.  Drawl like the rest
  

25   of us.
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 1             MR. SCHOEN:  Yeah.  Okay.  That's good enough,
  

 2   Megan.  So the picture is a picture of -- so my -- I was
  

 3   shut off last week, and the ditch rider -- and my water
  

 4   rights are 1886 and 1887.  The watermaster came by my
  

 5   house, and I spoke to him on Friday, and he told me that
  

 6   the water rights in Silver Creek were shut off back to
  

 7   1884.  This is across the road from me.  This is a well
  

 8   that is pumping as we speak with a water right 94 years
  

 9   junior to mine that is pumping right now.
  

10             I apologize for my cynicism about this.  But
  

11   as I was saying, the advisory committee meetings didn't
  

12   accomplish anything.  And now we have -- we're in
  

13   another hearing that was extended before it even began.
  

14   I feel, you know, it's a legitimate question, are our
  

15   partners in this acting in good faith or not?  Why?
  

16   This is the evidence that I introduced, or whether it's
  

17   the photograph or just my statement, that ground water
  

18   users are continuing to pump while surface water users,
  

19   who are a hundred years senior, are being curtailed.
  

20   And all I am asking is that everybody be treated the
  

21   same.  We have a priority doctrine in the state of
  

22   Idaho.  I don't know why we're not following it.
  

23             I would ask the Director to direct legal staff
  

24   to begin drafting an order, stating that all water users
  

25   in Basin 37 shall be treated equally under the law,
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 1   whether we pump or whether we don't pump, that's up to
  

 2   you.  But I'm saying that let's treat each other the
  

 3   same.  That's where I'm having a problem with the
  

 4   negotiation that is going on.  Because from what I know
  

 5   of it, I'm not sure that it's going to accomplish that.
  

 6             And the reason I say this is because the issue
  

 7   that we face is very simple.  Silver Creek is a spring
  

 8   fed system.  The primary water source is the Wood River
  

 9   aquifer.  I could have questioned Mr. Luke on this, but
  

10   I didn't need to.  It's all in the record.  The
  

11   headwaters come right up out of the ground.  The ground
  

12   water is the source, and the ground water is the water
  

13   that is flowing in the surface of Silver Creek and all
  

14   the tributaries.
  

15             Every study acknowledges this fact.  The
  

16   earliest basin hydrologic study that I found dates to
  

17   1950.  And the earliest specifically describing the
  

18   ground and surface water connections dates to 1972.
  

19   That's 50 years ago.  There is no contradiction of these
  

20   basic facts.  The study, all the staff memos cite all
  

21   the studies.  And the studies within the staff memos
  

22   cite all the studies that all uphold this basic idea of
  

23   the ground water feeding Silver Creek.  And it's all one
  

24   water source.
  

25             It's plainly obvious then that ground water



Hearing - Vol. II - June 8, 2021 397

  

 1   pumping depletes the aquifer this year and every year,
  

 2   and that depletes surface flows.  By depleting the
  

 3   aquifer, you diminish the surface flows in the Silver
  

 4   Creek system.  That's how simple this is.  You have to
  

 5   think of this as not just a year-by-year thing.  It's a
  

 6   cumulative effect.
  

 7             So, Meghan, if you could put up the next
  

 8   picture, Photo 2, again, to illustrate.
  

 9             MS. JENKINS:  I'm going to assume this is 2.
  

10   It's the second one down to it.
  

11             MR. SCHOEN:  Yeah, that might be it.  I need
  

12   you to zoom out.  Okay.  Yeah, that's the photo.  You
  

13   can leave it there.  That's fine.  This is the picture
  

14   taken from the Stocker Creek Bridge yesterday.  I
  

15   don't -- it has never been this low in anybody's
  

16   lifetime that I know of that I've spoken with.
  

17             You can see the exposed mud that's never been
  

18   exposed in the 30 years that I've lived there.  You can
  

19   see the typical water mark.  In the springtime, the
  

20   water is up above that little dock.  Now, you can see
  

21   where it is.  And here we are, the first of June, this
  

22   is the earliest my water rights have been shut off.  But
  

23   I want you to see what Stocker Creek looks like right
  

24   now.  Stocker Creek is one of the three main tributaries
  

25   in the Silver Creek system.
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 1             Could you go to the next photo, please,
  

 2   Meghan?  Okay.  That's good.  This is a tap at the
  

 3   corner of Highway 20 and Stocker Creek Road.  I have
  

 4   lived at my location for 30 years.  For the first 25
  

 5   years, that tap flowed continuously.  It no longer flows
  

 6   that is because the aquifer has been depleted.
  

 7             Thank you, Meghan, that's all with the photos.
  

 8             So I want to say to you again, Mr. Director,
  

 9   the decision here is very clear.  It's very simple, and
  

10   it's very obvious.  And no amount of obfuscation of the
  

11   facts or doubts cast upon percentage of uncertainty
  

12   should turn you from this basic conclusion.  I implore
  

13   you not to be led astray from the elegant simplicity to
  

14   the solution of this problem.
  

15             I mentioned, you know, my sense that a lot of
  

16   issues have been brought up, a lot of doubt has been
  

17   cast on the facts on what is best available science, on
  

18   the accuracy of the ground water flow model, on arcane
  

19   information about American Falls water.  We've even had
  

20   the honesty of the down basin users impugned.  We've
  

21   discussed uncertainty over uncertainty data gaps, staff
  

22   credibility, and whether this process is the best
  

23   process or another process is best.  But I just come
  

24   back to the fundamental idea here is that the ground
  

25   water and the surface water are one and the same water
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 1   source here, and they should be managed on the continuum
  

 2   according to priority doctrine.
  

 3             I want to address a couple of details that
  

 4   have come out -- came out in the advisory committee
  

 5   meetings and probably will in the hearings.  It's been
  

 6   stated that Allan Wiley's 2019 A report, Allan Wylie's
  

 7   staff for IDWR who has put transducers in some of the
  

 8   wells, ground water table has stabilized.  And his
  

 9   report has been quoted.  The quote that has been given
  

10   is, "These maps indicate that the ground water flows
  

11   from the north to the south and out to the basin to the
  

12   east and the west.  The water table contours also show
  

13   that the water table tends to be stable within the Wood
  

14   River Valley portion of the Big Wood ground water
  

15   management area."
  

16             That's the quote that has been given.  The
  

17   part that hasn't been given is the second sentence of
  

18   that paragraph which reads.  "This may be because the
  

19   Big Wood River is in direct hydraulic communication with
  

20   the unconfined aquifer, and the river is depleted to
  

21   sustain the unconfined aquifer.  In other words, as the
  

22   aquifer is drawn down, more water falls out of the river
  

23   and into the aquifer, stabilizing the aquifer, but
  

24   further depleting flows into the surface flows.
  

25             I want to address another issue, this question
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 1   that was raised in the Brockway exhibit that was
  

 2   submitted that talks about, you know, the location of
  

 3   certain wells, and that they are in the unconfined -- or
  

 4   they are in the confined aquifer, so don't have an
  

 5   impact on the aquifer -- on surface flows.
  

 6             Jennifer Sukow was asked about this yesterday.
  

 7   Her opinion yesterday was that, you know, there is
  

 8   connection between the confined and the unconfined and
  

 9   so -- and so the statement that drawing from the
  

10   unconfined aquifer would not impact the aquifer, itself,
  

11   and therefore, surface flows, she did not agree with.
  

12   That is -- that was taken --
  

13             MR. THOMPSON:  Director, I'm going to object
  

14   to this line of question I guess.  Paraphrasing what
  

15   Ms. Sukow has already said, that's in the record.  We
  

16   don't need somebody to tell us what she's said.  If
  

17   Mr. Schoen has information on that point as his own
  

18   personal knowledge, we can hear that.  But we don't need
  

19   to go back and forth on what the staff has already
  

20   testified to.
  

21             MR. SCHOEN:  That's funny, because I heard
  

22   lawyers, you know, quoting from other people's testimony
  

23   when they were asking questions.  I guess they can do
  

24   it, but I can't.
  

25             MR. THOMPSON:  You are not a lawyer.
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 1             THE HEARING OFFICER:  Well, I don't think that
  

 2   will be the basis, Mr. Thompson for ruling on your
  

 3   objection.  In fact, it persuades me to go the other
  

 4   direction that kind of response.
  

 5             Mr. Schoen, the difficulty I'm having is that
  

 6   you are presenting what I would characterize as oral
  

 7   argument, rather than facts that you know.  So I'll
  

 8   overrule the objection.  But I want you to focus on
  

 9   facts that you know.  And I think, you know, your
  

10   testimony about your observations there of Stocker
  

11   Creek, and whether a particular tap or a pipe is free
  

12   flowing or not flowing.  I think those are very
  

13   important facts that we need to know about.
  

14             MR. SCHOEN:  Okay.  Well, I respect that, sir.
  

15   I will tell you that having sat through many years of
  

16   presentations from the USGS and IDWR about this fact, I
  

17   feel fairly well informed.  I feel as well informed as
  

18   Mr. Thompson on the matter.  I'm not an expert in it.  I
  

19   don't have a Ph.D. in it.  But I've heard it time, and
  

20   time, and time again from the experts.  And I do know a
  

21   fact that if you put a straw in a cup, no matter how
  

22   many twists and turns and convolutions that are in the
  

23   cup.  If you draw from that straw, it's going to draw
  

24   down the water level in the cup.  That's a fact that I
  

25   know.  And it's the same thing with our aquifer.  And
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 1   it's all in the record.  It's all in the record.  It's
  

 2   in the staff memos.  It's in the studies that are cited
  

 3   by the staff memos.  And it's in the studies cited in
  

 4   the staff memos in their footnotes to the previous
  

 5   studies that go back 50 to 60 years.
  

 6             I just want to make the following statement.
  

 7   I support the extent of the curtailment area for this
  

 8   year alone.  These are mostly ag areas.  And these are
  

 9   the areas that have the biggest impact on the ground
  

10   water in the Silver Creek drainage.  I want to state
  

11   that I support the Director's action pertaining to the
  

12   2021 irrigation season under 42-237a.g.  A water call at
  

13   this point accomplishes nothing.
  

14             And, you know, my earlier statements are, you
  

15   know, I don't know want to delay this any further.  I
  

16   want us to get to a decision as quickly as possible,
  

17   because I think that's what's called for here as a
  

18   matter of fairness, if not the law and -- fairness, if
  

19   not the law.
  

20             So in conclusion, I'm asking you to do two
  

21   things.  I'm asking you to issue an order either halting
  

22   ground water pumping or allowing seniors to continue to
  

23   pump pending your decision on curtailment.  I ask this
  

24   so that all of us may be treated the same.  I think this
  

25   would go a long way towards reducing the resentments and
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 1   healing the rift between all of us using water, the
  

 2   limited water that we have in Basin 37.
  

 3             After that, once these hearings are complete,
  

 4   I would ask you to make a decision on curtailment that
  

 5   treats water users fairly and equally under the law and
  

 6   the constitution that honors the foundational principles
  

 7   of first in time first in right, that acknowledges that
  

 8   we have limited water resources according to the
  

 9   well-established science of our basin's aquifer system.
  

10             I'm also suggesting that you consider creating
  

11   a new doctrine, call it the Silver Creek Rule, that
  

12   recognizes that where you have one water source, but the
  

13   water may take longer than some period of time, I've
  

14   heard 24 hours is the rule.  It may take longer than 24
  

15   hours to show up, but it does show up.  That it will be
  

16   managed as one resource.
  

17             You know, I don't know that anybody has
  

18   studied how long it takes a molecule of water to get
  

19   from the north fork of the Big Wood River to the
  

20   Glendale Bridge.  There is this presumption that
  

21   somehow, you know, if you draw from the aquifer via a
  

22   well in the Bellevue triangle at a certain point, that
  

23   it takes some time.  This is not the Eastern Snake Plain
  

24   aquifer.  We have a ground water flow model that we can
  

25   use.
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 1             But, you know, anecdotally, however you want
  

 2   to describe it, we all know when the pump -- for
  

 3   example, when the pumps go off to cut hay, the water
  

 4   table comes up.  I see it on that tap that I showed in
  

 5   the photo.  I see it in my creek that flows through my
  

 6   property.  These are things that I know that I have
  

 7   observed.  There is an almost immediate impact to ground
  

 8   water extraction and the cessation of ground water
  

 9   extraction.  And I qualify that by saying now that the
  

10   aquifer is so low, that that impact is becoming muffled.
  

11   It's becoming less obvious.  The aquifer is now so low
  

12   that these effects, that the return of surface flows
  

13   with the curtailment with cessation of pumping, the
  

14   immediate cessation of pumping is becoming harder and
  

15   harder to distinguish.  And that speaks to the
  

16   cumulative effects of allowing unlimited ground water
  

17   extraction by ground water pumpers through the entirety
  

18   of the season, it is having a long term deleterious
  

19   effect on our aquifer and on surface flows in Silver
  

20   Creek.  And the last thing I want to say is, even a 1932
  

21   surface right is senior to a ground water right.
  

22             Thank you, Mr. Director.  I don't know if I
  

23   need to stand for questions or anything?
  

24             THE HEARING OFFICER:  Yes.  You are subject to
  

25   examination.  And I would like you to take the chair, if
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 1   you would, so the participants can examine you.  How do
  

 2   we want to structure this examination, shall we follow
  

 3   the same order that we followed previously?
  

 4             MR. FLETCHER:  That's fine.
  

 5             THE HEARING OFFICER:  It seems to make sense.
  

 6   And then those who may be adversarial to Mr. Schoen's
  

 7   position, I don't know, can then cross-examine.
  

 8             So, Ms. Carter, any questions for Mr. Schoen?
  

 9             MS. CARTER:  I don't have any.
  

10             THE HEARING OFFICER:  Mr. Fletcher.
  

11             MR. FLETCHER:  No questions.
  

12             THE HEARING OFFICER:  Mr. Rigby stepped out.
  

13   We'll come back.
  

14             MR. THOMPSON:  I have a couple.
  

15             THE HEARING OFFICER:  Mr. Thompson.
  

16                        CROSS-EXAMINATION
  

17   QUESTIONS BY MR. THOMPSON:
  

18         Q.  Hi, Mr. Schoen, Travis Thompson for the South
  

19   Valley Ground Water District.  And that comment earlier
  

20   wasn't meant to be flippant.  It was to just getting to
  

21   the point of providing testimony on things to your
  

22   personal knowledge and not paraphrasing the staff
  

23   reports that are in the record.
  

24         A.  Understood.
  

25         Q.  Thank you.  You have two water rights; is that
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 1   correct?
  

 2         A.  Correct.
  

 3         Q.  And one 37-351B is that an 1886 priority?
  

 4         A.  That, I believe so, yeah, a June of '86.
  

 5         Q.  And .16 cfs?
  

 6         A.  Correct.
  

 7         Q.  Authorized for irrigation of 14 acres?
  

 8         A.  Well, there is two water rights combined equal
  

 9   14.4 acres.  So there is also an 1887 right.
  

10         Q.  And that would be 37-352B?
  

11         A.  Correct.
  

12         Q.  And those two waters rights have the source as
  

13   a ground water; is that correct?
  

14         A.  It's a surface right.  It's managed as a
  

15   surface right.  When the pump was installed just
  

16   for -- I asked for whether I could take it from ground
  

17   water just for simplicity sake, but it is a surface
  

18   right, and it is managed as a surface right, but the
  

19   source is ground water, and it's in the unconfined
  

20   aquifer.
  

21         Q.  Your priority is managed together with other
  

22   priorities on Silver Creek; is that true?
  

23         A.  Correct.
  

24         Q.  But the source on your water right states
  

25   ground water; isn't that correct?
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 1         A.  Correct.  I'm not in the ground water
  

 2   district, however, I opted out of the ground water
  

 3   district, and that request was granted.
  

 4         Q.  I understand that.  But you understand your
  

 5   water right says it's ground water?
  

 6         A.  I do understand that.
  

 7         Q.  And do you accept as far as projected impacts
  

 8   on Silver Creek from ground water pumping, whether there
  

 9   is curtailment of ground water rights this season in
  

10   July or August, and the resulting impacts of that
  

11   curtailment, do you accept the Department's reports as
  

12   to where that water would show up and when?
  

13         A.  I can't answer that question, because I
  

14   haven't read through them thoroughly enough to give you
  

15   an informed answer to the question.  I believe that if
  

16   ground water pumping is curtailed in the Silver Creek
  

17   drainage, that it will have a both short and long term
  

18   positive impacts both on the aquifer and on surface
  

19   flows in Silver Creek.
  

20         Q.  And as for the 2021 irrigation season, do you
  

21   know if your water rights will be restored or not?
  

22         A.  I can't say, but, you know, it's interesting,
  

23   Mr. Thompson, that you would ask me that question,
  

24   because one of the other attorneys working for the
  

25   ground water districts was questioning the idea that,
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 1   you know, if -- I think it was the questioning of
  

 2   Mr. Luke saying --
  

 3         Q.  I'm asking you.
  

 4         A.  I know, but I'm answering you.  My answer is
  

 5   that saying that less senior senior rights that would
  

 6   normally be curtailed, somehow don't suffer injury
  

 7   because they are less senior senior rights is a
  

 8   nonstarter with me.  Because those rights are still
  

 9   senior to the junior ground water rights.  And so just
  

10   saying that because I would normally be curtailed, and I
  

11   am, every year I'm curtailed typically around the end of
  

12   June, the first of July and with an '86 and an '87
  

13   right, just because I would be curtailed doesn't mean I
  

14   should be curtailed if all water rights are managed on a
  

15   priority -- according to priority doctrine.
  

16             And so this question of how we are asked to
  

17   come in here and determine our injury?  I know this may
  

18   be extending down the scope of your question.  But to
  

19   me, that's a really problematic question, and that's a
  

20   really problematic line of inquiry as to how -- what the
  

21   outcome of this proceeding ought to be.  Because how do
  

22   we determine injury when we've been curtailed all these
  

23   years and cumulative extraction from --
  

24             MS. McHUGH:  I'm going to object to the
  

25   witness just going.  I don't know exactly what he's
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 1   doing.  But I think Mr. Thompson had a question that --
  

 2             THE WITNESS:  I answered it, and I was adding.
  

 3             MS. McHUGH:  And I'm not sure it was answered
  

 4   but --
  

 5             MR. THOMPSON:  I'll just ask it again.  I
  

 6   don't think I did get an answer.
  

 7             THE HEARING OFFICER:  Well, Ms. McHugh, I
  

 8   think it's the responsibility of the attorney who is
  

 9   cross-examining to govern the way in which the witness
  

10   is responding.  So I'll overrule the objection.
  

11             MS. McHUGH:  Okay.
  

12         Q.  (BY MR. THOMPSON)  Do you know if your water
  

13   rights will come back on if ground water rights are
  

14   curtailed in July or August of this year?
  

15         A.  I have -- I would have no idea.
  

16         Q.  Okay.  And you haven't reviewed the staff
  

17   reports to determine whether or not that would be the
  

18   case?
  

19         A.  I have reviewed the staff reports to the
  

20   extent of Ms. Sukow's memo talking about the gross
  

21   amounts of water that would returned, how that
  

22   would -- how the watermaster would make decisions as to
  

23   whether my rights would be included in that amount or
  

24   not.  I don't know that that analysis has been done yet.
  

25   But if it has, and it's in the reports, I haven't seen
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 1   them.
  

 2             MR. THOMPSON:  Okay.  That's all I have.
  

 3             THE WITNESS:  Thank you.
  

 4             THE HEARING OFFICER:  Okay.  Thank you,
  

 5   Mr. Thompson.
  

 6             Jerry, I'll circle back to you.  Do you have
  

 7   questions for Mr. Schoen.
  

 8             MR. RIGBY:  No, Mr. Director.  Thank you.
  

 9             MR. LASKI:  I don't have any.
  

10             THE HEARING OFFICER:  Mr. Moroney?
  

11             MR. MORONEY:  No, Director.
  

12             THE HEARING OFFICER:  I think that's Group 2.
  

13   Group 3, anybody, any takers?
  

14             MS. McHUGH:  As tempting as it might be, no
  

15   thanks.
  

16             THE HEARING OFFICER:  I don't see Mr. O'Bannon
  

17   back there.
  

18             MR. RIGBY:  You didn't say, Mr. Simpson.
  

19             THE HEARING OFFICER:  Well, I looked at him.
  

20   He was shaking his head.
  

21             MR. SIMPSON:  Thank you, Mr. Rigby.
  

22             THE HEARING OFFICER:  Okay, thank you,
  

23   Mr. Schoen.
  

24             MR. SCHOEN:  Thank you, Mr. Director.
  

25             (Witness excused.)
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 1             THE HEARING OFFICER:  Okay.  So at this
  

 2   juncture then, we'll adjourn for today and reconvene at
  

 3   9:00 in the morning here again.
  

 4             Any other comments before we close the record
  

 5   for today?  Close the record isn't a correct term,
  

 6   interrupt.
  

 7            All right.  We'll see everybody at 9:00 in the
  

 8   morning.
  

 9             MR. RIGBY:  Thank you, Mr. Director.
  

10             THE HEARING OFFICER:  Thank you.
  

11             (Hearing adjourned at 2:39 p.m.)
  

12
  

13
  

14
  

15
  

16
  

17
  

18
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20
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 1              THE HEARING OFFICER:  We are on the record.
  

 2              We have a new court reporter.  I think Beverly
  

 3    has probably introduced herself to everyone.  Welcome.
  

 4    I hope you find this to be interesting.
  

 5              Okay.  We recessed yesterday afternoon and
  

 6    allowed people some time to talk.  Do I need to ask for
  

 7    any kind of update or do we just launch?
  

 8              MR. RIGBY:  Well, Mr. Director, I just want to
  

 9    say, we do appreciate that time and we recognize it was
  

10    many giving up their time for us to attempt to resolve
  

11    this and it was done in good faith.  We spent many
  

12    hours, but we have not come to a conclusion yet.  For
  

13    that reason, we cannot hold this up any further;
  

14    therefore, we suggest we proceed.
  

15              THE HEARING OFFICER:  Is there a need for more
  

16    time for discussions?
  

17              MR. RIGBY:  I don't believe so at this moment.
  

18    There would have to be something that occurs that has
  

19    not yet occurred.  Until that happens, we wouldn't be
  

20    able to go anywhere.  If that happens, perhaps we could
  

21    take a break.
  

22              THE HEARING OFFICER:  Okay.  All right.  Thank
  

23    you.
  

24              Any other statements?  Certainly I don't need
  

25    or want to know the details of negotiations, but thanks
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 1    for the update.
  

 2              So given that statement then, this is day 3,
  

 3    and the date is June 9, 2021.  We will continue with the
  

 4    testimony then today in this contested matter.  I think
  

 5    we are at a juncture now, either Mr. Rigby or
  

 6    Mr. Fletcher, where you in group 1 would start calling
  

 7    witnesses.
  

 8              MR. RIGBY:  That's correct.
  

 9              THE HEARING OFFICER:  So --
  

10              MS. CARTER:  Director --
  

11              MR. RIGBY:  I understand -- go ahead.
  

12              MS. CARTER:  One matter before we get started.
  

13    I have a corrected memo for Jennifer Sukow, and
  

14    circulated it to the parties yesterday.  Let me know
  

15    when you want me to bring her up to get it admitted into
  

16    the record.
  

17              THE HEARING OFFICER:  Have the parties had
  

18    time to review this document?  I'm assuming it's a
  

19    corrected document that replaces the table that was
  

20    incorrect in the first document that was received into
  

21    evidence.
  

22              MS. CARTER:  Yes.
  

23              THE HEARING OFFICER:  So how do you want to
  

24    approach this?  Do we want to move to substitute this
  

25    exhibit or withdraw the old exhibit, substitute this one
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 1    in?
  

 2              MS. CARTER:  Yes.  I would like to just
  

 3    substitute this so that the record is not confused.
  

 4              THE HEARING OFFICER:  Any objection from the
  

 5    parties?
  

 6              Okay.  The new document that is marked -- and
  

 7    is it Exhibit 3 still?  Is that the correct number?
  

 8              MS. CARTER:  Yes -- no, it's Exhibit 2.
  

 9              THE HEARING OFFICER:  So the document that was
  

10    marked as Exhibit 2 previously is withdrawn, and the
  

11    document that Ms. Carter has distributed to the parties
  

12    and has been reviewed will be substituted in place.  It
  

13    will still be numbered as IDWR Exhibit 2; is that
  

14    correct, Ms. Carter?
  

15              MS. CARTER:  Yes.
  

16              THE HEARING OFFICER:  Thank you.
  

17              (Corrected copy of IDWR Exhibit 2 received.)
  

18              MR. BROMLEY:  Can we get an electronic copy of
  

19    that?
  

20              MS. CARTER:  Yes, I'll send that out.
  

21              THE HEARING OFFICER:  Any other preliminary
  

22    matters?
  

23              MR. FLETCHER:  Mr. Director, I sent out an
  

24    email this morning.  We had sent out a proposed list of
  

25    order of our witnesses to the opposing counsel so they
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 1    would have some knowledge.  Because of the changes
  

 2    resulting from yesterday's schedule, we're going to be
  

 3    calling Carl Pendleton probably right after lunch.  For
  

 4    those that may not have received the email, I just
  

 5    wanted to make sure they're aware of that.
  

 6              THE HEARING OFFICER:  Thank you, Mr. Fletcher.
  

 7              Mr. Rigby, before we start, I think there's
  

 8    been some confusion, and I'm not sure the reason for it,
  

 9    but there were a number of individuals who filed with
  

10    the Department a notice of intent to participate, and
  

11    then I think they were consolidated under your
  

12    representation.  I think there has been a little
  

13    confusion about which of those parties or people you're
  

14    representing.
  

15              Could you just read for the record before we
  

16    start who you are representing today.
  

17              MR. RIGBY:  Absolutely.
  

18              THE HEARING OFFICER:  Thank you.
  

19              MR. RIGBY:  To begin with, there were other
  

20    parties -- well, let me read these and then I'll explain
  

21    that there are three parties that will not be
  

22    participating today, although they are still parties,
  

23    and move to the third party that we discussed the other
  

24    day.
  

25              The ones that are in I guess classification 1
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 1    are Fred Brossy of Barbara Farms, Rod Hubsmith, John
  

 2    Arkoosh, Alton -- I'm saying it wrong -- it's Huyser, of
  

 3    Big Wood Farms, Carl Legg, Chuck Newell, Don Taber.
  

 4    Those are the farmer parties that we represent.
  

 5              THE HEARING OFFICER:  Okay.  And then the
  

 6    other three you also represent them but only as group 3
  

 7    participants?
  

 8              MR. RIGBY:  Correct.  That's Nick Westendorf,
  

 9    Sabala Farms, Mr. Sabala, and David Hults.
  

10              THE HEARING OFFICER:  Thank you, Mr. Rigby.
  

11              Okay.  If we don't have anything else to
  

12    present this morning as a preliminary matter, Mr. Rigby,
  

13    you may call your first witness.
  

14              MR. RIGBY:  Very good.  We would call -- oh,
  

15    preliminarily, because of the large exhibit binder that
  

16    I'm using, is it okay that I sit here?  I do have the
  

17    mic here.  I've asked whether or not my voice is loud
  

18    enough to be carried.  Is there a problem?  The problem
  

19    with that is that it's so small.
  

20              THE HEARING OFFICER:  I'm okay with your being
  

21    seated.
  

22              MR. RIGBY:  As our first witness we would call
  

23    Fred Brossy, please.
  

24              THE HEARING OFFICER:  Mr. Brossy, if you'd
  

25    come forward, please.
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 1                    FREDERIC A. BROSSY, III,
  

 2       having been called as a witness by the Big Wood &
  

 3       Little Wood Water Users Association and first duly
  

 4                  sworn, testified as follows:
  

 5
  

 6                       DIRECT EXAMINATION
  

 7    BY MR. RIGBY:
  

 8          Q.  Good morning, Fred.
  

 9          A.  Good morning, Counsel.
  

10          Q.  Would you please state your full name and
  

11    current address for the record.
  

12          A.  My name is Frederic A. Brossy, III, and I
  

13    reside at -- which address do you want; physical or
  

14    mailing?
  

15          Q.  Let's go physical.
  

16          A.  365 Bryant Road, Shoshone, Idaho 83352.
  

17          Q.  Are you a party to this proceeding?
  

18          A.  Yes, I am.
  

19          Q.  Do you own some entities that are actually the
  

20    farming entities from which you'll be testifying?
  

21          A.  Yes, I do.
  

22          Q.  Would you name those entities, please.
  

23          A.  The entity that owns the land and the water is
  

24    Barbara Farms, LLC, and the entity of which I am the
  

25    managing member and the entity which farms the land is
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 1    Ernie's Organics, LLC, of which I'm also a managing
  

 2    member.
  

 3          Q.  What's your current occupation?
  

 4          A.  Farmer.
  

 5          Q.  Would you mind briefly giving the history of
  

 6    your education.
  

 7          A.  Well, I got a bachelor's degree in
  

 8    agroecology, and I've been farming for about 50 years
  

 9    now.
  

10          Q.  So if I were to ask you your work experience
  

11    then other than farming for 50 years, anything else?
  

12          A.  Well, I did a lot of stuff before that but I
  

13    don't remember.
  

14          Q.  Okay.  Let's talk about your farming
  

15    experience on the lands that are I guess subject to this
  

16    particular proceeding.
  

17          A.  I've managed Barbara Farms since 1983;
  

18    initially for 20 years for the previous owner, and since
  

19    2005, my wife and I purchased it and I manage it as the
  

20    owner.
  

21          Q.  Are you a member of what is known as Big Wood
  

22    & Little Wood Water Users Association?
  

23          A.  Yes, I am.
  

24          Q.  Just to make it clear, we won't have every
  

25    witness testify to this, but would you explain what that
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 1    association is basically all about.
  

 2          A.  Yes.  In 2014, after the short water year of
  

 3    2013, where we found it difficult to find substitute
  

 4    water when decrees were curtailed, those of us in that
  

 5    association along the Little Wood River formed that
  

 6    association to be able to rent water as a block from
  

 7    Eastern Idaho, and then be able to share it amongst
  

 8    ourselves so that we would have an adequate water
  

 9    supply.
  

10          Q.  So the association itself owns no water as
  

11    such; correct?
  

12          A.  Excuse me, may I correct that, Counsel?  I
  

13    confused the two groups.  That Big & Little Wood River
  

14    Water Users is an association that was formed to make
  

15    the first delivery call 2015.  The one I just referred
  

16    to is another association that was formed to rent water.
  

17    I apologize.
  

18          Q.  Okay.  So this association, is it correct to
  

19    say, that it's just an association of you individual
  

20    parties and farmers in a way to get together and have
  

21    one voice?
  

22          A.  That is correct.
  

23          Q.  So it doesn't own any water.
  

24          A.  That is correct.
  

25          Q.  It's not a party to this action other than
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 1    it's being used as the name of which to signify that the
  

 2    individual parties are members of that organization.  Is
  

 3    that a good way to say it?
  

 4          A.  That is correct.
  

 5          Q.  Very good.
  

 6              Are you, in filing this, being a party of this
  

 7    action, are you familiar with the description of what
  

 8    they call the Bellevue Triangle?
  

 9          A.  Yes, I am.
  

10          Q.  As far as the Director's order and requirement
  

11    that this be members that are out of the Little Wood and
  

12    the Silver Creek drainage area, are you one of those?
  

13    Do you divert from the Little Wood/Silver Spring [sic]
  

14    drainage?
  

15          A.  Yes, I do divert out of Silver Creek/Little
  

16    Wood River.
  

17          Q.  In front of you are the exhibits for everyone
  

18    but if we open it up to what we have named as Barbara
  

19    Exhibits, can you see that the tab is Barbara and then
  

20    it goes Exhibit 1, 2, 3, and so on?
  

21          A.  Yes.
  

22          Q.  Would you turn to Exhibit 2, please.  It would
  

23    be Barbara Exhibit 2.
  

24          A.  Yes.
  

25          Q.  And what is that?
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 1          A.  That is a water right report, which I presume
  

 2    was issued at the end of the Snake River Basin
  

 3    Adjudication to describe water rights that we own at
  

 4    Barbara Farms.
  

 5          Q.  And I believe it purports to be Water Right
  

 6    37-59D; is that correct?
  

 7          A.  That is the first one, yes.
  

 8          Q.  Of the priority date of what?
  

 9          A.  5/27/1899.
  

10          Q.  For the amount of how many cfs?
  

11          A.  .38 cfs.
  

12          Q.  Is this your water right?
  

13          A.  Yes, it is.
  

14          Q.  By "yours," when I say "yours," I'm referring
  

15    to you and/or your entity Barbara Farms; is that
  

16    correct?
  

17          A.  That is correct.
  

18          Q.  Where do you actually divert this water right
  

19    from?
  

20          A.  This water right is diverted from the
  

21    four points of diversion located throughout our farm.
  

22          Q.  And for lack of better words, this water right
  

23    has been referred to as the Cottonwood right; is that
  

24    correct?
  

25          A.  That is correct.
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 1          Q.  I think it's already been explained in
  

 2    previous testimony as to what the Cottonwood right is.
  

 3    I don't think I need to get into that.
  

 4              But as far as your particular location of the
  

 5    diversion of that right, is that represented by Exhibit
  

 6    No. 3, it would be Barbara Exhibit 3?
  

 7          A.  Yes, I believe that would be the yellow shape
  

 8    there would be our property.
  

 9          Q.  The reason for the multiple diversions is that
  

10    this is, because it's the Cottonwood right, it's a
  

11    rediversion right, that's why there's several
  

12    diversions.  Is that your understanding?
  

13          A.  That is correct.
  

14          Q.  Thank you.
  

15              For the purposes of this particular hearing
  

16    and any claims that you would be making as to the impact
  

17    to this, is this water right significantly involved or
  

18    not significantly involved?
  

19          A.  From my perspective, no.
  

20          Q.  So although you own this right, it's not
  

21    significant to this particular proceeding right now.
  

22          A.  That is correct.
  

23              MR. RIGBY:  I'd move for the admission of
  

24    Barbara Exhibit 2 and 3, only to show the water rights
  

25    as we go through them.
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 1              THE HEARING OFFICER:  Any objection to
  

 2    admission of this document?
  

 3              MR. BROMLEY:  Objection for the record,
  

 4    Director.  And I don't have exhibit numbers on the
  

 5    electronic copies that were given to me, but Water Right
  

 6    37-59D is a source of Big Wood River.  Mr. Brossy was
  

 7    testifying about Little Wood rights, and the four
  

 8    corners of the decree in plain language and source says
  

 9    Big Wood River, which is not Little Wood or Silver
  

10    Creek.  So I would object to admission of this document
  

11    other than it is what it is.  But it's not within the
  

12    scope of your proceeding.
  

13              THE HEARING OFFICER:  Any other objections?
  

14              MR. THOMPSON:  I'll join in that for the same
  

15    purpose.
  

16              THE HEARING OFFICER:  I will overrule the
  

17    objection, but also state that the significance of these
  

18    exhibits are I guess diminished because they are
  

19    outside, as Mr. Brossy has stated, outside the scope of
  

20    and the boundaries of this hearing, except that they do
  

21    at least describe, as best as I can determine, the total
  

22    water supply on this particular farm.  So at least for
  

23    that purpose I'll let it come in.
  

24              So Exhibits 2 and -- did you just move for 2
  

25    or --
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 1              MR. RIGBY:  2 and 3.
  

 2              THE HEARING OFFICER:  -- they are received
  

 3    into evidence with the qualifications I've stated.
  

 4              (Barbara Exhibits 2 and 3 received.)
  

 5              MR. RIGBY:  Mr. Director, for the future of
  

 6    the other witnesses, some of which also own these
  

 7    rights, and I know we're starting with Mr. Brossy who
  

 8    was cutting the first swath at this, it would be the
  

 9    same issue.  We're only doing it for exactly what you
  

10    indicated, which is the total water supply, not
  

11    representing that any of these rights are to be used for
  

12    the purpose of this hearing and showing any injury.
  

13              THE HEARING OFFICER:  Okay.
  

14              MR. BROMLEY:  Mr. Rigby, by "these rights,"
  

15    you mean 37-59 with suffixes, just so that we're clear?
  

16              MR. RIGBY:  What are known as the Cottonwood
  

17    rights.
  

18              MR. BROMLEY:  My understanding of those is
  

19    they're numbered 37-59 with an alpha suffix.
  

20              MR. RIGBY:  Without looking at all of those, I
  

21    can't say you're right.  You probably are, but I'll look
  

22    at those as we go through them.
  

23              But my point is, is that any Cottonwood rights
  

24    would have the same issue of starting in Big Wood, going
  

25    through the slough, and then coming into the Little
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 1    Wood.
  

 2              MR. BROMLEY:  Okay.
  

 3              MR. RIGBY:  For this hearing today, we're not
  

 4    purporting, other than to show what the Director
  

 5    indicated, the total water supply.
  

 6              MR. BROMLEY:  Thank you.
  

 7              MR. THOMPSON:  I'll stipulate that for all
  

 8    those rights.  All the Cottonwood rights of any
  

 9    witnesses, I'll stipulate to that same purpose.
  

10              MR. RIGBY:  So that's why I've got that one as
  

11    No. 1 because I wanted to make sure we got through that
  

12    issue.
  

13          Q.  (BY MR. RIGBY)  I'd have you refer then to the
  

14    Barbara Exhibit No. 4 and explain what that is, Fred.
  

15          A.  That's Water Right 37-344A, and that has a
  

16    priority date of 4/6/1883, for a diversion rate of 4
  

17    cfs.
  

18          Q.  And again, is this owned by Barbara Farms?
  

19          A.  Yes, it is.
  

20          Q.  If you'll refer to Barbara No. 5, what does
  

21    that purport to be?
  

22          A.  Exhibit 5 is a shapefile issued by or prepared
  

23    by the Department of Water Resources to described the
  

24    allowed places of use for that water right.
  

25          Q.  In your opinion, does that accurately describe
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 1    the places of use of Water Right 344A?
  

 2          A.  Yes, it does.
  

 3          Q.  And as well as the points of diversion?
  

 4          A.  Yes, that is correct as well.
  

 5          Q.  Just for the Director's sake in making sure he
  

 6    understands what appears to be a stream or river running
  

 7    through there, would you identify that?
  

 8          A.  That is called the Little Wood River.
  

 9          Q.  You are downstream, if you will, of the
  

10    Triangle?
  

11          A.  Yes, we are.
  

12          Q.  Very good.
  

13              MR. RIGBY:  I move for admission of Barbara
  

14    Exhibit 4 and 5, Mr. Director.
  

15              THE HEARING OFFICER:  Any objection to the
  

16    admission of these documents?
  

17              Hearing none, the documents marked as Barbara
  

18    Exhibit 4 and 5 are received into evidence.
  

19              (Barbara Exhibits 4 and 5 received.)
  

20          Q.  (BY MR. RIGBY)  Fred, would you turn to
  

21    Barbara Exhibit No. 6, please.
  

22          A.  Yes.
  

23          Q.  What is that?
  

24          A.  That is Water Right Report for Water Right
  

25    37-973, which is a 2 cfs diversion for the Little Wood
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 1    River, also a priority date of 4/1/1884, also owned by
  

 2    Barbara Farms, LLC.
  

 3          Q.  Barbara Exhibit No. 7 appears to be place of
  

 4    use which is identical to No. 5; is that correct?
  

 5          A.  That is correct.
  

 6          Q.  So these water rights are used, both water
  

 7    rights are used on the identical lands, are they?
  

 8          A.  That is correct.
  

 9              MR. RIGBY:  I'd move for the admission of
  

10    Barbara Exhibits 6 and 7, Mr. Director.
  

11              THE HEARING OFFICER:  Any objection to the
  

12    admission of these documents?
  

13              Hearing none, the documents marked as
  

14    Exhibit 6 and 7 are received into evidence.
  

15              (Barbara Exhibits 6 and 7 received.)
  

16          Q.  (BY MR. RIGBY)  Fred, I'm going to ask you the
  

17    familiarity you might have with the diversion of these
  

18    water rights.  And the question I am asking you is:  How
  

19    long have you been working with these particular water
  

20    rights and diverting them on the lands of the exhibits?
  

21          A.  Since the 1984 irrigation season.
  

22          Q.  At that time you did not own the land;
  

23    correct?
  

24          A.  That is correct; I managed it for the previous
  

25    owner.
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 1          Q.  Have there been any significant changes in
  

 2    place of use of those lands since you first worked with
  

 3    these water rights?
  

 4          A.  I would characterize that as not significant.
  

 5    There have been a few acres here and there that have
  

 6    changed due to pivot installations.  And I would qualify
  

 7    that with saying that when I took over that farm there
  

 8    were only 280 acres actually irrigated at that time.
  

 9    Now we're pushing 300 just due to changes here and
  

10    there.  But the water rights were allowed for 300 acres.
  

11          Q.  Do you have any supplemental water, especially
  

12    let's talk about, first of all, through an exchange
  

13    agreement, what they call the 161 condition?
  

14          A.  No, I do not have the 161 exchange water.
  

15          Q.  Do you lease any supplemental water?
  

16          A.  For the 2021 irrigation season I have rented
  

17    from the City of Shoshone 100 shares of AFRD #2 water.
  

18    So you could characterize that as supplemental water for
  

19    this season only.
  

20          Q.  What was your reasoning for leasing this water
  

21    this year?
  

22          A.  Well, we leased it last year to utilize
  

23    amongst any users on the river who were short.  I didn't
  

24    actually use it myself last year.  Then it was offered
  

25    to us again and I didn't hesitate because in January it
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 1    was already looking a little bit scary so...
  

 2          Q.  Do your water rights that you have indicated
  

 3    here sufficiently water your lands in a normal snowpack
  

 4    season?
  

 5          A.  Yes.
  

 6          Q.  This particular year without the supplemental
  

 7    rights would your water rights sufficiently water your
  

 8    lands?
  

 9          A.  No.
  

10          Q.  Let's talk about the crops that you're growing
  

11    on your lands.  What are you growing this particular
  

12    year?
  

13          A.  I have 21 acres of organic processing
  

14    potatoes, 65 acres of organic garden bean seed, 20 acres
  

15    of organic pinto beans, 60 acres of barley, 75 acres of
  

16    alfalfa, and various other small acreages of seed crops.
  

17          Q.  Due to the decision to rent supplemental water
  

18    this year, did you change what you otherwise would have
  

19    planted for this season?
  

20          A.  Well, we elected to grow barley rather than
  

21    corn because finishing corn is sketchy.  We also cut
  

22    back our dry bean acreage from our normal dry bean
  

23    acreage.
  

24          Q.  Even with your supplemental water that you
  

25    rented, knowing the use of water for your land, are you
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 1    confident that you will have sufficient water to fully
  

 2    irrigate your crops?
  

 3          A.  No.  We're in the process of trying to secure
  

 4    water from District 1 to make up for the shortfalls in
  

 5    decreed water.
  

 6          Q.  These shortfalls, in your opinion, will they
  

 7    be injurious to the full growth of your crops?
  

 8          A.  Yes, they will, especially if we can't find
  

 9    any more supplemental, any more water to get by with.
  

10          Q.  In your experience, numerous years of working
  

11    on these lands, have you seen any historical changes in
  

12    the available flows in the Lost River [sic] under your
  

13    water rights?
  

14          A.  Yes, we have.
  

15          Q.  Describe what you have seen personally.
  

16          A.  Increasingly we are unable to utilize all our
  

17    water rights year in, year out because there have been
  

18    more years of curtailment, or priority cut I guess is
  

19    the correct term.  And we since 2013 have leased
  

20    seasonal water I guess in six of those years, six of the
  

21    years since 2013 to make up for that.
  

22          Q.  Have you attempted to change watering
  

23    practices to conserve water?
  

24          A.  Definitely so.  We started in 1984 with all
  

25    open ditch irrigation, gradually installing sprinklers
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 1    and gated pipe to make it more efficient, and then
  

 2    starting in 1998 installing pivots.  Just last night at
  

 3    dark we just finished firing up an emergency pipeline to
  

 4    replace 2,100 feet of ditch from our headgate to some of
  

 5    our irrigated lands.  We're continually trying to make
  

 6    it better.
  

 7          Q.  So as far as loss is concerned, how would you
  

 8    categorize your loss of water now compared to what you
  

 9    had before?  "Loss" meaning not getting to the actual
  

10    plant.
  

11          A.  Could you rephrase the question, Counsel.
  

12          Q.  My question is, that from diverting from the
  

13    river to the plant there's obviously some seepage that
  

14    occurs in ditches and otherwise.  My question to you is:
  

15    What have you done to -- and you've testified a little
  

16    bit as to what you've done to make sure that you're not
  

17    having the loss.  Can you categorize what kind of loss
  

18    you believe you are now having from the diversion of the
  

19    river to the plant?
  

20          A.  Well, it's the loss is deceasing as we install
  

21    more efficient systems but I would have a hard time
  

22    categorizing that with a number.  I'm hoping that this
  

23    pipeline we just got going will significantly reduce the
  

24    amount of water that those lands that it serves require
  

25    but it remains to be seen.  We'll have to work with it
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 1    for a few weeks, if we have the water to do that, and
  

 2    see what the flows are versus what they've been.
  

 3          Q.  Now, you're involved in this matter.  Are you
  

 4    taking the position that the lower stream flows in the
  

 5    Little Wood are a result of any pumping upstream?
  

 6          A.  Yes.  Yes, I am.
  

 7          Q.  Clearly there are other reasons for reduced
  

 8    flows, i.e., the weather, as you indicated, looking at
  

 9    it this spring; correct?
  

10          A.  That is correct.
  

11          Q.  You can't do anything about the weather.  The
  

12    question is, and I guess are you here because you're
  

13    asking for a curtailment of lands within the Triangle?
  

14          A.  Yes.
  

15              May I clarify that, Counsel?
  

16          Q.  Certainly.
  

17          A.  I would add to that, curtailment of rights
  

18    junior to our rights.
  

19          Q.  So are you asking then that the administration
  

20    of this be done in priority regardless of surface or
  

21    groundwater?
  

22          A.  That is correct.
  

23          Q.  Now, you're no hydrologist; correct?
  

24          A.  That is also correct.
  

25          Q.  Why do you believe that the pumping in the
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 1    Triangle impacts the flows that pass your place, and
  

 2    therefore, affect your priorities?
  

 3          A.  Well, over all the years I've been on that
  

 4    particular farm, we've seen from time to time when pumps
  

 5    have been shut off, surface flows in Silver Creek have
  

 6    come back quite rapidly.  So we know there's a
  

 7    connection.  You don't need to be a hydrologist to know
  

 8    that.
  

 9              I would also add that I farmed in the Triangle
  

10    when I was a young man, and I saw the other end of this
  

11    situation.  So I have firsthand experience with that as
  

12    well.
  

13          Q.  So how soon thereafter when wells are shut off
  

14    in the Triangle do you see it, noticeably see an
  

15    increase in flows in the Lemhi [sic]?
  

16          A.  In the Little Wood River.
  

17          Q.  I'm sorry.
  

18              MR. THOMPSON:  We'll stipulate it happened in
  

19    the Lemhi.  (Laughter.)
  

20              MR. RIGBY:  That's what I get for being in too
  

21    many basins.
  

22          Q.  (BY MR. RIGBY)  In the Little Wood.  Sorry.
  

23          A.  Well, I can't specifically pin that down to
  

24    exactly how many days, but within days we have seen
  

25    folks come back, particularly last August, there was an
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 1    incident where that occurred.
  

 2          Q.  What do you mean?  What occurred?
  

 3          A.  Well, that flow at Station 10 on the Little
  

 4    Wood above Richfield was down to 7 feet.  The
  

 5    watermaster was quite alarmed and he was able to get a
  

 6    few wells voluntarily shut off, and within a week the
  

 7    flow in the river was back to I believe 35 or 40 cfs.
  

 8          Q.  You were personally involved with that and saw
  

 9    that occur?
  

10          A.  Well, I was communicating with the
  

11    watermaster.  He was keeping me apprised of what was
  

12    going on.
  

13          Q.  Is it a fact that you and others on the Little
  

14    Wood, your diversions are controlled by the watermaster;
  

15    is that correct?
  

16          A.  That is correct.
  

17          Q.  That would be Kevin Lakey?
  

18          A.  That is correct.
  

19          Q.  Do you believe that in any way you are
  

20    overwatering your plants, or in essence what is known as
  

21    wasting water?
  

22          A.  I do not believe that.
  

23          Q.  Have you attempted to determine what injuries
  

24    you are sustaining to your crops?
  

25          A.  Well, several weeks ago in preparation for
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 1    this proceeding, we attempted to analyze what the lack
  

 2    of decreed water would do to what crops, and I have
  

 3    submitted that as a --
  

 4          Q.  An exhibit?
  

 5          A.  A projection of injury, which I hope is in
  

 6    here.
  

 7          Q.  Yes.  So if you'll turn to Barbara Exhibit 1,
  

 8    please.  Was this sheet produced by you or at least in
  

 9    connection with the data you provided?
  

10          A.  Yes, it was.
  

11          Q.  Without getting into too much detail but
  

12    obviously making certain that it's understood what
  

13    you're attempting to do, why don't you start with the
  

14    first line and explain what each of the numbers are and
  

15    where you obtained those numbers, please.
  

16          A.  Okay.  If I may I'd like to preface this with,
  

17    we started with the fullest of our crops, then we looked
  

18    at what water we knew we had available, i.e., 66 inches
  

19    of American Falls District #2, that we rented from the
  

20    City of Shoshone.  And it was clear to us with the value
  

21    of the processing potatoes and the garden seed beans, it
  

22    made sense to prioritize the irrigation of those.  So we
  

23    calculated that that 66 inches would water the potatoes
  

24    and a portion of the garden bean seed acreage.  So we
  

25    dropped them off the list.  So this is the crops that we
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 1    project to be short based on the only water being
  

 2    available, that would be that 66 inches.
  

 3          Q.  Let me stop you there.  Since you've created
  

 4    this chart, have the conditions actually gotten better
  

 5    or worse on the Lemhi?
  

 6          A.  You better be careful, Counsel, it's the
  

 7    Little Wood.
  

 8          Q.  On the Little Wood.
  

 9          A.  I actually think they have gotten a hair
  

10    better because today I believe is the 9th of June and I
  

11    do not think that 4/1/84 will go off until tomorrow.  It
  

12    survived June 5th.  That was partly because there was a
  

13    rain event and Magic Reservoir shut off for a week, and
  

14    that changed the dynamic on the Little Wood River.
  

15    However, I still anticipate, per our conversation with
  

16    the watermaster this morning, that the 4/6/83 could be
  

17    off as early as the 15th of June.  So I think the
  

18    situation is ostensibly the same as I projected here.
  

19          Q.  So continuing on then, that's the crops you
  

20    have discussed.
  

21          A.  Okay.  So what I listed were the crops that
  

22    I'm growing, the acreage of those crops.  I projected
  

23    the days of water needed per last irrigation, projected
  

24    cutoff date per Kevin Lakey as of I believe it was 5/21
  

25    when we got this information to prepare this, calculated
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 1    days of shortfall, put in yield targets based on our
  

 2    contracts for these crops.
  

 3          Q.  Let me stop you there.  How accurate is that
  

 4    target?  By that I'm asking:  Do you have historical
  

 5    contracts that would indicate that you have met those
  

 6    targets?
  

 7          A.  I have been doing this for a long time and I
  

 8    have lots of contract information.  I don't always meet
  

 9    the target but I'm counting on meeting it if at all
  

10    possible.
  

11          Q.  So when you don't meet it, is it close or is
  

12    this typically high?
  

13          A.  No, this is a reasonable target.  I would
  

14    suggest that in farming nothing is ever right on the
  

15    money so...
  

16          Q.  Understood.
  

17              Okay.  Continue on.
  

18          A.  So that was how I came up with the projected
  

19    loss.  And then I just did the value of the crop based
  

20    on the loss yield.  And in the case of new seeding
  

21    alfalfa that we would like to plant in August, there's
  

22    some loss carryforward into 2022 as well.
  

23          Q.  Explain that.  Why is that?  So in other
  

24    words, you have a column, the second-to-the-last column
  

25    would be your projected loss for 2021 and then you have
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 1    in your last column a projected loss for 2022.
  

 2          A.  That is correct.
  

 3          Q.  So explain your 2022.
  

 4          A.  If we can't plant those acreages of alfalfa
  

 5    this season, get them established so they're ready for a
  

 6    full season of harvest in '22, we'll lose a couple
  

 7    cuttings' worth of harvest while we're establishing it
  

 8    next spring.  That's what that's for.
  

 9          Q.  That would be the same for your winter wheat?
  

10          A.  Well, the winter wheat actually --
  

11          Q.  Would still be seeding new alfalfa.
  

12          A.  Yes, that's the intention, behind the barley
  

13    and the winter wheat.
  

14          Q.  And again, the last column, which is the
  

15    organic green crop, again, seeding alfalfa?
  

16          A.  Yeah.  It's the same scenario, yes.
  

17          Q.  So it purports to say on your Barbara
  

18    Exhibit 1 that you would project your projected revenue
  

19    loss for 2021 as being $222,000; is that correct?
  

20          A.  That is correct, because we considered the
  

21    purchase of extra water to be an injury as well.
  

22          Q.  Have you obtained that water yet?
  

23          A.  Yeah, we're about to start using it.
  

24          Q.  I shouldn't say "obtained."  Actually diverted
  

25    the water yet.
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 1          A.  I don't believe we've needed to divert it.  I
  

 2    think we've been staying within our 300 inches of
  

 3    decrees thus far.  But as I say, I believe that changes
  

 4    either in the morning or the next day.
  

 5          Q.  So with your supplemental or what water you've
  

 6    been able to acquire by lease, did I understand your
  

 7    testimony to say that you're still looking for extra
  

 8    because you don't believe this will be sufficient?
  

 9          A.  That is correct.  We are trying to make sure
  

10    we can replace a portion of the decrees with Snake River
  

11    water from District 1.  That's our intention.
  

12              MR. RIGBY:  Just a moment.
  

13              I have no further questions.
  

14              THE HEARING OFFICER:  Thank you, Mr. Rigby.
  

15              Mr. Fletcher, do you have questions?
  

16              MR. RIGBY:  Okay.  Thank you.  Yes.  I would
  

17    move for the admission of Barbara Exhibit 1 as testified
  

18    to by Mr. Brossy.
  

19              THE HEARING OFFICER:  Any objection to the
  

20    admission of this document?
  

21              Hearing none, the document marked as Barbara
  

22    Exhibit 1 is received into evidence.
  

23              (Barbara Exhibit 1 received.)
  

24              THE HEARING OFFICER:  Thank you, Mr. Rigby.
  

25              Mr. Fletcher.
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 1                       DIRECT EXAMINATION
  

 2    QUESTIONS BY MR. FLETCHER:
  

 3          Q.  I just wanted to touch base on this rental
  

 4    water.  The water you rented is, you said you rented it
  

 5    from Shoshone, the City of Shoshone?
  

 6          A.  Yes, I did.
  

 7          Q.  And it cost you $3,300 to rent that?
  

 8          A.  For the season, yes.
  

 9          Q.  For this year?
  

10          A.  Yes.
  

11          Q.  That's an additional cost to your operation;
  

12    correct?
  

13          A.  Yes, it is.
  

14          Q.  If you're able to acquire additional water
  

15    that you've been looking at, have you been quoted a
  

16    potential price for that water?
  

17          A.  Yes.  We have looked at, as I mentioned,
  

18    trying to replace all told about two-thirds of our
  

19    water.  So we would be replacing the 400 inches of '83
  

20    less 66 we've already obtained from AFRD #2, and that
  

21    has been quoted to us delivered with the wheeling fees,
  

22    et cetera, at about $75 an acre-foot.  And we are
  

23    looking to purchase 400 acre-feet if we can get it.
  

24              And as I say, that's not full replacement.
  

25    It's just to do a better job of making some of these
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 1    crops happen.  We also are hoping to get some AFRD water
  

 2    from a neighbor to finish the season because that 400
  

 3    acre-feet won't last through -- that will only get us
  

 4    through July; it won't get us into August.
  

 5          Q.  So if you were able to rent additional water,
  

 6    that would be an additional cost to your operation;
  

 7    correct?
  

 8          A.  Yes, it would; a significant cost.
  

 9          Q.  The reason you're renting this water is
  

10    because your 1883 and 1884 priority rights in the Little
  

11    Wood are being curtailed within the next week?
  

12          A.  The '84s within this week and the '83s next
  

13    week, as far as I know.
  

14              MR. FLETCHER:  Thank you.  I have no further
  

15    questions.
  

16              THE HEARING OFFICER:  Thank you, Mr. Fletcher.
  

17              Mr. Barker or Mr. Thompson.
  

18
  

19                       CROSS-EXAMINATION
  

20    BY MR. THOMPSON:
  

21          Q.  Good morning, Mr. Brossy.
  

22          A.  How are you, Mr. Thompson?
  

23          Q.  Travis Thompson for the South Valley Ground
  

24    Water District.
  

25              I don't know why Jerry chose you first.  Are
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 1    you first string or the first wave of infantry for this
  

 2    matter?
  

 3              So going back to your questioning with Mr. --
  

 4              MR. RIGBY:  He asked the same question,
  

 5    Counsel.
  

 6              THE WITNESS:  I pointed out that B is after A
  

 7    but Arkooshes didn't go first.
  

 8          Q.  (BY MR. THOMPSON)  Going back to your
  

 9    questioning with Mr. Rigby.  It's true that you are
  

10    requesting conjunctive administration of junior
  

11    groundwater rights this year?
  

12          A.  No.  We're requesting administration of water
  

13    within Basin 37 in priority.  I believe there's a
  

14    distinction.
  

15          Q.  Okay.  But you recall our deposition a couple
  

16    weeks ago; is that correct?
  

17          A.  I do recall our deposition a couple weeks ago.
  

18    And I did not, at that time, understand the distinction
  

19    between those two phrases.
  

20          Q.  Okay.  So you are or are not requesting
  

21    conjunctive administration?
  

22          A.  I am not requesting conjunctive administration
  

23    at this time.
  

24          Q.  That's a little different than your answer you
  

25    gave a couple weeks ago.  Would you agree?
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 1          A.  I just admitted that.  I now understand more
  

 2    fully the terminology.
  

 3          Q.  So as far as surface water right
  

 4    administration, that's happened on your farm ever since
  

 5    you started in 1983?
  

 6          A.  That's correct.
  

 7          Q.  You haven't had to request that specifically,
  

 8    have you?
  

 9          A.  No.  And I might add, we shouldn't have to
  

10    request it of any water right.
  

11          Q.  You are claiming injury or adverse effect to
  

12    your senior rights caused by junior groundwater pumping;
  

13    is that true?
  

14          A.  Yes, I am.
  

15          Q.  But you have not identified which specific
  

16    groundwater rights are causing that injury.  Do you
  

17    agree?
  

18          A.  No, I have not.
  

19          Q.  Your Exhibit 1 which you were just talking
  

20    about, that's an estimate of your potential injury to
  

21    your farming operations this year?
  

22          A.  Yes, it is.
  

23          Q.  But you have not identified how much of that
  

24    injury is due to groundwater pumping alone.  Do you
  

25    agree?
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 1          A.  That's true.
  

 2          Q.  We talked about different water conditions.
  

 3    You agree that water conditions vary year to year?
  

 4          A.  Yes, I do.
  

 5          Q.  And that shortfalls to a water supply are a
  

 6    year-by-year evaluation?
  

 7          A.  Yes.
  

 8          Q.  Have you made cropping decisions based upon
  

 9    anticipated low water supplies?
  

10          A.  Yes.  As I pointed out in earlier questioning,
  

11    we chose not to grow corn or as many acres of beans
  

12    based on potentially shorter water season.
  

13          Q.  That decision was made last winter?
  

14          A.  It was made during the course of the winter,
  

15    yes.
  

16          Q.  As far as your method of your irrigation, you
  

17    have all sprinklers and pivots; is that correct?
  

18          A.  No.  We have I believe approximately 75 acres
  

19    of surface irrigation.
  

20          Q.  That's the gated pipe?
  

21          A.  Yes, sir.
  

22          Q.  Thank you.
  

23              Your water from the river is all diverted into
  

24    pipelines?
  

25          A.  It is as of last night at dark.
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 1          Q.  You talked about your potential losses.  You
  

 2    don't have any conveyance losses from the river to the
  

 3    point of application?
  

 4          A.  Hopefully not.  Historically yes.
  

 5          Q.  Would you agree that your only loss in your
  

 6    operation is from the spill out of your pivot ponds?
  

 7    Water that is not used directly on the crop?
  

 8          A.  No, I don't think I would agree with that
  

 9    because I think there are other unknown advance losses
  

10    that I can't explain.  Nobody has been able to explain
  

11    them to me.
  

12          Q.  But the one you can explain are those spills
  

13    out of those ponds; is that correct?
  

14          A.  That is correct.
  

15          Q.  That water goes back into the Little Wood
  

16    River?
  

17          A.  Yes, it does.
  

18          Q.  But it's not measured?
  

19          A.  No, it's not measured.
  

20          Q.  So you don't have a good estimate of what
  

21    those losses might be on an annual basis?
  

22          A.  I really don't.  There's no way to measure
  

23    them.
  

24          Q.  As far as your crop water need, you have not
  

25    come up with a total annual volume for crop; is that
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 1    correct?
  

 2          A.  Per crop or per farm?  Or I'm not clear.
  

 3          Q.  I would say for your whole farm.
  

 4          A.  No, I have not.
  

 5          Q.  Can you help me understand your crop table a
  

 6    little bit more on Exhibit 1.  I have a specific
  

 7    question as to Water Right 37-973.  Do you see that
  

 8    column, those rows?
  

 9          A.  Yes, I do.
  

10          Q.  Does that table mean that you are only using
  

11    that Water Right 37-973 on the, I count 88 acres of
  

12    alfalfa green chop, rye green chop?
  

13          A.  No, that is not exactly what we intended in
  

14    this table.  What we were trying to show was that
  

15    because that water right will be cut before the '83
  

16    water, that would be the crop that would be sacrificed
  

17    first.
  

18          Q.  So from the point that the '84 right is
  

19    curtailed, you don't anticipate using your '83 water on
  

20    that crop the rest of the year?
  

21          A.  Probably not because it's not going to last
  

22    much longer.
  

23          Q.  So is it probably not or you won't?
  

24          A.  I would stick with probably not.  If there was
  

25    an opportunity because we were wet on something else and
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 1    there was a day or two we could water hay, we would sure
  

 2    try.
  

 3          Q.  You talked about other potential rentals if
  

 4    you were able to secure additional rental water.  Would
  

 5    that be a circumstance when that '83 water might be used
  

 6    on that crop?
  

 7          A.  Well, I would characterize it as we don't
  

 8    anticipate getting this rental water before the '84 is
  

 9    off.  So if we have the rental water in time to replace
  

10    the '83 we'll be lucky.  So I don't think that's exactly
  

11    accurate.
  

12          Q.  So the priority did not get curtailed on
  

13    June 5th; is that correct?
  

14          A.  Of the 4/1/84?
  

15          Q.  Yes.
  

16          A.  That is correct.
  

17          Q.  So would that change the days of supply
  

18    shortfall in that other column?
  

19          A.  Yes, it would change them, the amount of days
  

20    between June 5th and whenever that priority is cut in
  

21    the next several days.
  

22          Q.  Up to this point, have you diverted the '83
  

23    right onto those acres?
  

24          A.  Well, that's not an answerable question.  We
  

25    divert water as needed at whatever diversion serves
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 1    whatever crop as it's needed.  So there's no distinction
  

 2    between '83 and '84 until the '84 is gone.
  

 3          Q.  That helps.  I just wanted to confirm that you
  

 4    don't have a dedicated point of delivery from the river
  

 5    for your '84 right, it's all combined; is that correct?
  

 6          A.  That is correct.
  

 7          Q.  So the remaining acres identified under your
  

 8    '83 right, that's about 280 acres; is that correct?  If
  

 9    you subtract the 88 acres we were just talking about.
  

10    Or 270, it's in that neighborhood.
  

11          A.  I don't make that distinction so I don't know
  

12    how to answer that question.
  

13          Q.  Looking down at the columns that you discussed
  

14    about the rented water from Shoshone, the AFRD #2 water,
  

15    did you use any of that Little Wood water on those
  

16    acres?
  

17          A.  Again, the question doesn't really make sense
  

18    to me.  But we combine all the water we have available
  

19    to get the job done as it's in priority.  When it's cut,
  

20    then we reduce acres accordingly per crop needs, crop
  

21    value, et cetera.
  

22          Q.  So maybe I'll ask it a different way.  Have
  

23    you used any of that AFRD #2 water yet?
  

24          A.  I don't believe I have.  I believe I've stayed
  

25    within my 300 inches of decreed water thus far but I
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 1    don't know that for sure because I haven't checked with
  

 2    the watermaster.
  

 3          Q.  Have you requested that delivery?
  

 4          A.  No, I have not.
  

 5          Q.  But at least through today your '84 and '83
  

 6    water rights have been on, they've been delivered to all
  

 7    acres in this table?
  

 8          A.  That is correct.
  

 9          Q.  The AFRD #2 water that you rented from the
  

10    City of Shoshone, you expect to receive that water
  

11    through the end of the irrigation season?
  

12          A.  Yes, I do.
  

13          Q.  That would be the September 15th day?
  

14          A.  That or longer if AFRD delivers further into
  

15    the season.
  

16          Q.  You made that decision to rent that water back
  

17    in January; is that correct?
  

18          A.  I believe that is correct.
  

19          Q.  If we can turn to your water rights, maybe
  

20    just Exhibit 4.  Do you have that in front of you?
  

21          A.  Yes, I do.
  

22              MR. BROMLEY:  Counsel, what water right number
  

23    is that?
  

24              MR. THOMPSON:  That's 37-344A.
  

25              MR. BROMLEY:  Thank you.



Hearing - Vol. III - June 9, 2021 463

  

 1          Q.  (BY MR. THOMPSON)  Mr. Brossy, could you turn
  

 2    to the second page of that exhibit, I think it's a list
  

 3    of conditions.  Can you read Condition No. 5.
  

 4          A.  It says:  "This right is limited to the
  

 5    irrigation of 295 acres within the place of use
  

 6    described above in a single irrigation season."
  

 7          Q.  I've got a different condition.
  

 8          A.  You wanted Exhibit 4, Water Right 37-423?
  

 9          Q.  I'm sorry, I think that's a different batch of
  

10    exhibits.
  

11              MR. THOMPSON:  Can I approach for a second?
  

12              THE HEARING OFFICER:  Sure.
  

13              MR. THOMPSON:  I'll let Jerry figure it out.
  

14              THE WITNESS:  We had it right a little while
  

15    ago.
  

16              THE HEARING OFFICER:  I thought these were
  

17    color coded but they're not.
  

18              THE WITNESS:  I found it.
  

19              THE HEARING OFFICER:  How come his are green
  

20    and mine are yellow?
  

21              MR. RIGBY:  Talk to Chase.
  

22              THE WITNESS:  So you want me to read Condition
  

23    5?
  

24          Q.  (BY MR. THOMPSON)  I think that's correct, on
  

25    the second page.
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 1          A.  The "Use of this right is combined with water
  

 2    from Big Wood Canal Company"?  That one?
  

 3          Q.  Yes.  So you have shares in the Big Wood Canal
  

 4    Company; is that correct?
  

 5          A.  That is correct.
  

 6          Q.  How much water do you receive?
  

 7          A.  I have 200 shares, which per our contract with
  

 8    a former owner of this land, amounts to 314 acre-feet.
  

 9          Q.  Have you diverted any of that water this year?
  

10          A.  I do not believe we have needed any of that
  

11    water.  I have, however, offered it to other water users
  

12    on the river when their rights were cut in the last
  

13    week.
  

14          Q.  Who did you offer that to?
  

15          A.  I offered it to the Arkooshes, Charles Newell,
  

16    and Alton Huyser.
  

17          Q.  Do you know if they called for that water?
  

18          A.  You would have to ask the watermaster.
  

19          Q.  So as far as your farm, your total supplies
  

20    this year, at least authorized to be used on your
  

21    property, you had your Little Wood rights; correct?
  

22          A.  Thus far, yes.
  

23          Q.  And Big Wood Canal Company shares; correct?
  

24          A.  Until -- thus far, yes.
  

25          Q.  And the Cottonwood right we discussed earlier
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 1    that Mr. Rigby addressed; is that correct?
  

 2          A.  I really don't know if that was ever even on
  

 3    it, to be honest with you.
  

 4          Q.  So at least as you understand it, no water
  

 5    applied to your farm from your Big Wood sources this
  

 6    year; would that be true?
  

 7          A.  As far as I know, yes.
  

 8          Q.  Was the Cottonwood right delivered to any
  

 9    other users, to your knowledge?
  

10          A.  As I say, I do not know if the Cottonwood
  

11    right was in priority this year; so I can't answer that.
  

12          Q.  As far as your specific Cottonwood right, did
  

13    you offer to let that right be used by others?
  

14          A.  No.
  

15          Q.  You've identified on your table, Exhibit 1 --
  

16    if you want to turn back to that.  Do you have that, the
  

17    predicted injury table in front of you?
  

18          A.  Yes, I do.
  

19          Q.  So can you just describe, you have the yield
  

20    target that I believe were identified with contracts; is
  

21    that correct?
  

22          A.  That is correct.
  

23          Q.  Those contracts were not produced as part of
  

24    our deposition.  Do you agree with that?
  

25          A.  That is correct.
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 1          Q.  Can you just describe how you've identified
  

 2    your projected 2021 yield loss.
  

 3          A.  Well, the targets you see under the column
  

 4    Yield Target through the malt barley line are contracted
  

 5    amounts, and the projected loss is based on our
  

 6    anticipated difference in yield if we can't irrigate
  

 7    those crops to maturity.
  

 8          Q.  This estimate appears to be a total loss for
  

 9    certain crops but then it appears to be 50 percent for
  

10    some; is that true?
  

11          A.  Yes.  And I believe it's been eons, it feels,
  

12    since I did this, that the 50 percent is based on the
  

13    fact that we anticipated being able to cut 2 tons of
  

14    hay, even with a curtailment, because we've already cut
  

15    one and the other one is coming.  The others are based
  

16    on the fact that we don't expect, without enough water,
  

17    we don't expect to mature the crop.
  

18          Q.  Did you perform those calculations?  Are those
  

19    your numbers?
  

20          A.  Yes.
  

21          Q.  What was the basis for that, I'll call it
  

22    50 percent?
  

23          A.  Well, I took the average green chop tonnage
  

24    produced on the third and fourth cutting last year and
  

25    considered them to be a loss for this year.
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 1          Q.  Comparing prior years from when you've made
  

 2    four cuttings as opposed to two; would that be correct?
  

 3          A.  That is correct.
  

 4          Q.  The Projected Cutoff Date, that was an
  

 5    estimate provided by the watermaster, Kevin Lakey?
  

 6          A.  That is correct.
  

 7          Q.  The 1884 water right did not get curtailed on
  

 8    June 5th; is that true?
  

 9          A.  That is correct.  Thank goodness.
  

10          Q.  The latest projection for the 1883 is still
  

11    June 15, is that your understanding?
  

12          A.  I actually don't have an update on that.  I
  

13    heard that 9/1/83 would be off on Monday; so I am
  

14    anticipating that one follows.
  

15          Q.  You had a little discussion with Mr. Rigby
  

16    about your understanding of groundwater use in the
  

17    Triangle, flows in Silver Creek, and it's your
  

18    contention that they have an effect; is that correct?
  

19          A.  That they have in fact?
  

20          Q.  That they do have an effect on Silver Creek
  

21    flows.
  

22          A.  Yes, they do.  That is my impression.
  

23          Q.  If groundwater rights are curtailed on July 1,
  

24    will your 1884 water right priority be restored this
  

25    season?
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 1          A.  I think it will.
  

 2          Q.  What's the basis for that?
  

 3          A.  My understanding is that a curtailment in the
  

 4    Triangle would yield enough water to refill that water
  

 5    right.
  

 6          Q.  What's the basis for enough water?  What's
  

 7    your estimate?
  

 8          A.  Well, there needs to be a certain amount of
  

 9    flow at Station 10 above Richfield for that right to be
  

10    good.
  

11          Q.  Do you know how much that is?
  

12          A.  I believe it's in the neighborhood of 35 cfs.
  

13          Q.  For your 1884 water?
  

14          A.  For the '84, for everything senior and the
  

15    '84s to remain in priority, I believe that's true.  I
  

16    believe that's the need.
  

17          Q.  Would the watermaster records, as far as the
  

18    list of rights in priority and quantities, determine
  

19    that amount?
  

20          A.  Yes.
  

21          Q.  How about as far as timing, do you know if
  

22    that timing would come back in time to benefit your '84
  

23    right?
  

24          A.  Well, if there was curtailment July 1 and we
  

25    saw water within a week, very definitely.
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 1          Q.  As far as your 1883 water right, if that's cut
  

 2    off on June 15th, what happens to your crops?
  

 3          A.  Well, if we can't secure more water from
  

 4    District 1, we take our remaining rented water and water
  

 5    garden bean seed and potatoes and take a loss on
  

 6    everything else.
  

 7          Q.  So if you're unable to rent water, your garden
  

 8    seed beans, if they're cut off on June 15th, total loss?
  

 9          A.  The acreage that can't be covered by the
  

10    66 inches of AFRD #2 water.
  

11          Q.  How about the pinto beans?
  

12          A.  As well.
  

13          Q.  And your purple barley?
  

14          A.  There might be something that could be green
  

15    chop there but I doubt it will mature.  It's not that
  

16    far along.
  

17          Q.  How about the malt barley?
  

18          A.  Same thing.
  

19          Q.  And the no-till pinto beans?
  

20          A.  We wouldn't even do anything with that project
  

21    if there's no water.
  

22          Q.  So if junior groundwater rights are curtailed
  

23    on July 1st, will your water right, your 1883 water
  

24    right, come back in time to save those crops?
  

25          A.  I believe so.  It would be -- it would be in
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 1    priority before the '84.
  

 2          Q.  As far as timing, if that water came back mid
  

 3    to late July, would that be sufficient time?
  

 4          A.  Well, my understanding is if there were
  

 5    curtailment on July 1st, the water would recover, flows
  

 6    in Silver Creek would recover before late July.  It
  

 7    would recover within a week or so of the curtailments.
  

 8          Q.  Who supplied that information?
  

 9          A.  Well, I don't know exactly.  We've had
  

10    numerous conversations about this amongst ourselves.  So
  

11    exactly where that information would be attributed to I
  

12    can't say.
  

13          Q.  Have you reviewed the Department's memos in
  

14    this case?
  

15          A.  I have not reviewed the Department's memos
  

16    completely.
  

17          Q.  I'll represent to you I believe Jennifer
  

18    Sukow's memo does a modeling analysis of curtailment by
  

19    certain days and projected quantities.  Would you agree
  

20    with that?
  

21          A.  I've heard that.
  

22          Q.  Any reason to disagree with that estimate of
  

23    timing and quantity?
  

24          A.  Not that I know of, no.
  

25          Q.  So as far as quantity, if what Ms. Sukow
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 1    predicts through the model prediction, whatever water
  

 2    shows up, however that quantity fills priorities, you
  

 3    would agree that would be the best information for you?
  

 4          A.  Well, I believe right now since groundwater is
  

 5    still a mystery to everybody, that's the best
  

 6    information we have to date.
  

 7          Q.  Going back to those crops, the garden seed
  

 8    beans, pinto beans, purple barley, malt barley, no-till
  

 9    pinto beans, what benefit to those crops will occur if
  

10    water shows up in August?
  

11          A.  Well, those crops that have already failed due
  

12    to lack of water in July would be nothing.  But for
  

13    example, our ability to plant new seeding alfalfa would
  

14    be back on the table if we had August water.
  

15          Q.  If the water predicted to show up from
  

16    curtailment, would you agree that there will be some
  

17    loss at the Highway 93 crossing?
  

18          A.  No, I'm not going to agree to that.
  

19          Q.  Are you aware of some estimated losses at that
  

20    location?
  

21          A.  I've heard lots of figures bandied about.
  

22          Q.  Do you have any reason to dispute those
  

23    estimates made by the watermaster or others?
  

24          A.  Well, they're flow dependent.  There's
  

25    different losses depending on different river levels.
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 1    And I think it's mostly hearsay at this point.
  

 2          Q.  As far as curtailment of groundwater rights,
  

 3    do you have any estimate of what water remains in the
  

 4    aquifer for the 2021 season, if that occurs?
  

 5          A.  No.
  

 6          Q.  If there is a quantity of water, and I'll
  

 7    represent the Department's estimate is 67 percent, would
  

 8    you agree that would not show up in the July to
  

 9    September time frame in Silver Creek?
  

10          A.  I do not know.
  

11          Q.  Have your 1883 water rights been curtailed
  

12    before?
  

13          A.  I believe they were curtailed in 1994 but I
  

14    honestly can't recall.  And they may have been curtailed
  

15    another couple times in the years I've been managing.
  

16          Q.  How about the 1884 water right?
  

17          A.  Yes.
  

18          Q.  And sometimes in July.  Would that be fair?
  

19          A.  It was curtailed in July of 2013, I remember
  

20    that distinctly.  But rarely in July; it used to run
  

21    into August before curtailment.
  

22          Q.  I'd like to go back to your questioning with
  

23    Mr. Rigby about last August.  Do you recall that?
  

24          A.  Yes.
  

25          Q.  And I think we talked about that in your
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 1    deposition.
  

 2          A.  Yes, we did.
  

 3          Q.  Would you agree that the calls that were made
  

 4    or the pleading by the watermaster to put water back
  

 5    into Silver Creek, do you agree that was a combination
  

 6    of surface water and groundwater?
  

 7          A.  Yes, I would.  But I'd also refer to his
  

 8    communication with me that a portion of it could not be
  

 9    explained by surface water; it had to be groundwater.
  

10          Q.  So the flows that you witnessed come back up
  

11    would have been a result of both surface diversions and
  

12    groundwater diversions shutting off?
  

13          A.  Yes, that's correct.
  

14          Q.  So you don't have a calculation as to what
  

15    that percentage would be?
  

16          A.  No, but I believe that he said that between 10
  

17    and 15 cfs of that return or that increased flow could
  

18    only be attributed to groundwater.
  

19          Q.  It would be a question for the watermaster?
  

20          A.  Yes, it would.
  

21          Q.  As far as witnessing what is occurring in the
  

22    Little Wood River, at your diversion is there always
  

23    water flowing by; is that true?
  

24          A.  Yes, there is, because the Snake River from
  

25    American Falls Reservoir District is conveyed through
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 1    the middle of our farm.
  

 2          Q.  So that water is going past your farm during
  

 3    the entire irrigation season?
  

 4          A.  Yes, it is.
  

 5          Q.  So are you able to I guess evaluate impacts of
  

 6    groundwater at that location?
  

 7          A.  No.
  

 8              MR. THOMPSON:  That's all the questions I
  

 9    have.
  

10              THE HEARING OFFICER:  Thank you, Mr. Thompson.
  

11              Mr. Laski or Ms. O'Leary, questions?
  

12              MR. LASKI:  None.
  

13              THE HEARING OFFICER:  Group 3.  Mr. Bromley.
  

14
  

15                       CROSS-EXAMINATION
  

16    BY MR. BROMLEY:
  

17          Q.  Hi, Mr. Brossy.
  

18          A.  Hi, Mr. Bromley.
  

19          Q.  First of all, Chris Bromley on behalf of Sun
  

20    Valley Company.  Just a couple questions.
  

21              I think if I heard you correctly, you said
  

22    groundwater is still a bit of a mystery.
  

23          A.  I think it is.
  

24          Q.  So then in your opinion, does it make sense to
  

25    curtail juniors when it's mysterious if it will make it
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 1    downstream to you?
  

 2          A.  No, I would like to qualify that.  It's a
  

 3    mystery because we will never know exactly what's going
  

 4    on under there but we've seen evidence that curtailment
  

 5    makes a difference.
  

 6          Q.  What evidence is that?
  

 7          A.  Well, I would offer the response to
  

 8    Mr. Thompson's last question about what happened last
  

 9    August on Silver Creek in communications with the
  

10    watermaster.
  

11          Q.  Would you agree that the model curtailment
  

12    runs, they've got to make it past Station 10; correct?
  

13    I heard you mention water needs to go past Station 10.
  

14          A.  That is correct.
  

15          Q.  Are there losses from the Triangle to
  

16    Station 10 and past Station 10?
  

17          A.  I'm sure there are.
  

18          Q.  Mr. Brossy, listening to Mr. Thompson, he
  

19    asked you if you were requesting conjunctive
  

20    administration.  I was at your deposition and heard that
  

21    you said you were.  So you changed your testimony today
  

22    on that point.  The question I have for you is:  Are you
  

23    changing your testimony from your deposition where you
  

24    said you weren't seeking administration outside of the
  

25    Bellevue Triangle or are you still requesting
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 1    administration only within the Triangle?
  

 2          A.  My testimony is based on the Director's order
  

 3    of this proceedings, which is at this point in time
  

 4    limited to the Triangle.
  

 5          Q.  Thank you.
  

 6              Mr. Brossy, do you know your typical water
  

 7    delivery per acre?
  

 8          A.  I do not.
  

 9          Q.  Can you venture a guess?
  

10          A.  I would venture a guess that it's close to
  

11    6 cfs times the irrigation season divided by the acres,
  

12    because we are almost always utilizing all of our water
  

13    right.
  

14          Q.  In your deposition testimony you said it was
  

15    around 5 acre-feet per acre.  Does that sound about
  

16    right?
  

17          A.  That was completely a guess on my part.
  

18          Q.  Sitting here today, do you think it's more or
  

19    do you think it's less?
  

20          A.  I think historically it's been that.  I'm
  

21    hoping that going forward it will be able to be reduced
  

22    by the pipeline we've just installed.  I think that I'm
  

23    confident and counting on that to make a big difference.
  

24          Q.  So up until today then it was 5 acre-feet per
  

25    acre?
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 1          A.  As a guess, but yes.
  

 2          Q.  Mr. Brossy, do you know historically in the
  

 3    1900s time frame how many cuttings of alfalfa farmers
  

 4    were getting on your farm or in your area?
  

 5          A.  No, I don't.
  

 6              MR. BROMLEY:  Nothing further.  Thank you.
  

 7              THE HEARING OFFICER:  Thank you, Mr. Bromley.
  

 8              Okay.  Others in group 3, Mr. Simpson.
  

 9              Let's see, Mr. Robertson?
  

10              MR. ROBERTSON:  I do not.
  

11              THE HEARING OFFICER:  Is Mr. O'Bannon with us
  

12    here today?  Questions?
  

13              MR. O'BANNON:  No questions.
  

14              Redirect, Mr. Rigby.
  

15              MR. RIGBY:  I think my questions would be what
  

16    Mr. Foster will be asking so I'll allow him to --
  

17              MR. FLETCHER:  Mr. Fletcher.
  

18              MR. RIGBY:  Mr. Fletcher.  Oh my God.
  

19              MR. FLETCHER:  You need some sleep.
  

20              THE HEARING OFFICER:  Coming to a basin near
  

21    you.  Mr. Fletcher is in the big loss whether he wants
  

22    to be or not.
  

23              MR. RIGBY:  So I do not have any.
  

24    ///
  

25    ///
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 1                      REDIRECT EXAMINATION
  

 2    BY MR. FLETCHER:
  

 3          Q.  I just wanted to clarify something.  You
  

 4    stated you own 200 shares of Big Wood Canal Company
  

 5    water; correct?
  

 6          A.  That is correct.
  

 7          Q.  And early in the season this year I think you
  

 8    testified you didn't need them because your priorities
  

 9    were on and you were able to fulfill your water needs
  

10    early in the season with your water supply.
  

11          A.  That is correct.
  

12          Q.  Your natural flow supply; correct?
  

13          A.  That is correct.
  

14          Q.  So you offered those to some neighbors in case
  

15    they needed it; correct?
  

16          A.  That is correct.
  

17          Q.  Is the Big Wood Canal Company water supply
  

18    going to be reliable for you later this year?
  

19          A.  No.
  

20          Q.  Why is it not going to be reliable?
  

21          A.  Well, that water is not delivered or not
  

22    available to us after Magic Reservoir ceases delivery.
  

23          Q.  Do you have any idea of when Magic Reservoir
  

24    is going to cease delivery this year?
  

25          A.  I heard yesterday it will be tonight or
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 1    tomorrow.
  

 2          Q.  So within the next few days the Big Wood water
  

 3    would not be available to you or your neighbors or
  

 4    anyone else.
  

 5          A.  That is correct.
  

 6              MR. FLETCHER:  Thank you.  I have no further
  

 7    questions.
  

 8              THE HEARING OFFICER:  Thank you.
  

 9              Recross based on the redirect?  Mr. Thompson?
  

10              MR. THOMPSON:  None.
  

11              THE HEARING OFFICER:  Mr. Bromley?
  

12              MR. BROMLEY:  No.
  

13              THE HEARING OFFICER:  Anybody else?
  

14    Mr. Laski?
  

15              MR. LASKI:  No.
  

16              THE HEARING OFFICER:  Thank you, Mr. Brossy.
  

17              Let's take a break for 10 minutes.
  

18              (Recess.)
  

19              THE HEARING OFFICER:  We're back on the record
  

20    after a short morning recess.
  

21              I want to tell everybody after listening to
  

22    both the direct examination and the cross-examination of
  

23    the last witness, I am left with the impression of
  

24    greater urgency in this matter, and am telling
  

25    everybody, putting them on notice right now that we will
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 1    go late tonight.  I want to finish testimony as quickly
  

 2    as we can because it appears to me there's an urgent
  

 3    need for me to resolve this matter.
  

 4              So plan to stay maybe until 9:00 tonight.
  

 5    We'll start early tomorrow and we will go late tomorrow.
  

 6    Let's see, though, we can't -- yes, we can.  Late
  

 7    tomorrow, late Friday, and Saturday.
  

 8              Okay.
  

 9              MR. RIGBY:  Mr. Director, based upon that, I
  

10    need to make sure the rest of our witnesses are coming
  

11    today.  We were not anticipating -- perfect.
  

12              THE HEARING OFFICER:  Okay.  Mr. Rigby, next
  

13    witness.
  

14              MR. RIGBY:  Yes, Mr. Director.  We would call
  

15    Mr. Hubsmith to the stand.
  

16              THE HEARING OFFICER:  Mr. Hubsmith, come
  

17    forward.
  

18                      RODNEY F. HUBSMITH,
  

19       having been called as a witness by the Big Wood &
  

20       Little Wood Water Users Association and first duly
  

21                  sworn, testified as follows:
  

22
  

23                       DIRECT EXAMINATION
  

24    BY MR. RIGBY:
  

25          Q.  Good morning.
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 1          A.  Good morning.
  

 2          Q.  How are you doing?
  

 3          A.  Good.
  

 4          Q.  Just what you want to be doing; right?
  

 5          A.  Absolutely.  I don't have nothing else to do.
  

 6          Q.  Please state your name and current address.
  

 7          A.  My name is Rodney F. Hubsmith, I live at 1073
  

 8    East Highway 26, Richfield, Idaho.
  

 9          Q.  Are you a party in this proceeding?
  

10          A.  Yes.
  

11          Q.  You were here during the exam of Fred just a
  

12    moment ago?
  

13          A.  Yes, I was.
  

14          Q.  Rather than get into the association, that is
  

15    the Big Wood, Little Wood Water Users Associations in
  

16    detail, do you agree with his testimony as to what that
  

17    association is all about?
  

18          A.  Yes.
  

19          Q.  Are you a member of it?
  

20          A.  Yes, I am.
  

21          Q.  What's your occupation, Rodney?
  

22          A.  I consider myself a farmer-rancher at this
  

23    juncture.  I was a previous dairyman.
  

24          Q.  Previous dairy?
  

25          A.  Yes, I had a dairy operation up until 2014.
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 1          Q.  So let's talk about your previous life, so to
  

 2    speak.  What's your education?
  

 3          A.  I have limited college.  I enlisted in the US
  

 4    Air Force, I spent 4 1/2 years in different locations.
  

 5    I was discharged in 1980.  I shortly thereafter bought
  

 6    my first farm, which is the farm with the decreed
  

 7    rights.
  

 8          Q.  As a member of the association -- well, let's
  

 9    just go right to your water rights.  If you'll look at
  

10    the Exhibit No. 2 under, it would be entitled Hubsmith
  

11    Exhibit 2, please.  Do you see that?
  

12          A.  I have it, sir.
  

13          Q.  What is that?
  

14          A.  That is a Idaho Department of Water Resources
  

15    Water Right Report.
  

16          Q.  Is that Water Right No. 37-472?
  

17          A.  That is my decreed right, sir.
  

18          Q.  Is that the number?
  

19          A.  Yes.
  

20          Q.  What is the priority date on that?
  

21          A.  It would be 04/01.  It's April 1st of 1884 is
  

22    how I refer to it.
  

23          Q.  For how many cfs?
  

24          A.  1.2 cfs.
  

25          Q.  Where do you divert this water right?  From
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 1    which source do you divert the water right?
  

 2          A.  I divert it out of the Little Wood River
  

 3    approximately 1 mile west of Richfield.
  

 4          Q.  If you'll refer to Hubsmith Exhibit 3, please.
  

 5    It's the next tab.  Does that depict the place of use of
  

 6    this water right?
  

 7          A.  That does depict the place of use of this
  

 8    water right.
  

 9          Q.  As far as the points of diversion, it appears
  

10    to be one point of diversion; is that correct?
  

11          A.  That is correct.
  

12          Q.  So Water Right 472 has one point of diversion
  

13    that's upstream of the place of use and depicted up on
  

14    that map?
  

15          A.  Yes.
  

16          Q.  The water itself -- I'm sorry, did I ask you,
  

17    the source is the -- and I want to make sure I get this
  

18    right -- the Little Wood?
  

19          A.  Little Wood River.
  

20          Q.  From that point of diversion to the place of
  

21    use, how does it get there?
  

22          A.  I installed a pipeline system to -- and it was
  

23    installed in two phases before 2010.  At that point I
  

24    was still surface irrigating.  After 2010, I added to
  

25    the pipeline to bring to a pivot/hand line irrigation
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 1    system, pressurized irrigation system.
  

 2          Q.  That is for the entire place of use?
  

 3          A.  That would not be the entire place of use.  On
  

 4    the south, looking on this map, if you could depict
  

 5    where the river is, them acres to the south would be --
  

 6    I deliver to them acres via pipeline from my pivot
  

 7    system, it crosses the river via pipe and then I go open
  

 8    ditch surface irrigating to them.
  

 9          Q.  So pipeline to pressurized system above the
  

10    river and open source below the river?
  

11          A.  South of the river.
  

12          Q.  South of the river.  Very good.
  

13          A.  Pipeline to the acres south of the river also.
  

14          Q.  So the pipeline is from the north of the river
  

15    to the acres on the south and then it's irrigated by --
  

16          A.  Yes, surface irrigation.
  

17          Q.  -- flood, surface irrigation?
  

18          A.  Flood irrigation.
  

19          Q.  What other water rights, if any, do you have
  

20    on this place of use?
  

21          A.  I have no water rights for this acreage
  

22    depicted on this map other than the decreed right shown.
  

23          Q.  So do you have any supplemental rights?
  

24          A.  No, I do not.
  

25          Q.  Do you have any exchange agreement, what they



Hearing - Vol. III - June 9, 2021 485

  

 1    call the 161 condition exchange agreement?
  

 2          A.  No, I do not.
  

 3          Q.  Do you lease any supplemental water?
  

 4          A.  No, I do not.
  

 5          Q.  Have you attempted to lease any supplemental
  

 6    water this year?
  

 7          A.  No.
  

 8          Q.  As far as this particular year is concerned,
  

 9    what are you growing on the place of use?  And start
  

10    with the north and then go to the south.
  

11          A.  For this particular year, I have Timothy
  

12    grass, alfalfa-hay on approximately slightly over
  

13    35 acres, and then I have a 5-acre piece on the north
  

14    side of the river that I currently have an alfalfa-grass
  

15    mix in.  I kind of classified it as mostly the same
  

16    value because of forage hay.  And then south of the
  

17    river I have permanent pasture grazing.
  

18          Q.  You said you're a rancher.  Is that the reason
  

19    for growing the crops that you grow mainly?
  

20          A.  Yes.
  

21              Could I clarify that just a little bit?
  

22          Q.  Certainly.
  

23          A.  Through years of experience with some drought
  

24    involved, I have previously had corn and alfalfa on
  

25    this, the ground north of the river.  And when you seed
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 1    an alfalfa field and you get a decent stand, then you
  

 2    have a drought the next year, you generally have a poor
  

 3    stand from there on.  So with Timothy grass, if you add
  

 4    water to Timothy grass it responds very quickly back.
  

 5    And so at this point, I have chosen to take that
  

 6    direction for a while to see if it better matches my
  

 7    situation with some short water years.
  

 8          Q.  So let's talk about your situation.  Are you
  

 9    receiving your full water supply pursuant to your
  

10    decreed right?
  

11          A.  When my decree is not cut I receive my full
  

12    water supply.
  

13          Q.  Is it sufficient to water the crops on this
  

14    place of use?
  

15          A.  Yes, it is.
  

16          Q.  Is it sufficient to water the, for example,
  

17    even the additional crops that you're talking about,
  

18    corn?
  

19          A.  Yes, it is.
  

20          Q.  This particular year do you anticipate having
  

21    your full water supply?
  

22          A.  No.  I believe I will -- probably if I wasn't
  

23    at this hearing today the watermaster probably would
  

24    have made a curtailment on my right, from listening to
  

25    people out in the hallway and stuff like that.
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 1          Q.  So you anticipate that your water right will
  

 2    be cut?
  

 3          A.  Yes.
  

 4          Q.  And therefore, from here forward, what source
  

 5    of water do you have to water your alfalfa and your
  

 6    pasture land?
  

 7          A.  My grass-alfalfa and my Timothy, I will have
  

 8    no source.
  

 9          Q.  So how will you water the other place of use
  

10    for your alfalfa?
  

11          A.  It won't be watered if I have a priority cut.
  

12    Is that the question you're asking?
  

13          Q.  Yes, it is.  I'm sorry if I'm not making
  

14    myself clear.
  

15              These lands, let's talk about how long you've
  

16    been on these lands.
  

17          A.  I bought this particular farm I believe in
  

18    '81, February of '81 I think we closed the paperwork on
  

19    it.  I was there somewhat before that on this particular
  

20    piece of ground.  I purchased this place from my
  

21    grandfather; so I have a lifetime of history on this
  

22    piece, on this place.
  

23          Q.  Have you done anything during that period of
  

24    time to improve the efficiency of the watering of these
  

25    lands?
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 1          A.  As I stated, I started installing the pipeline
  

 2    approximately half a mile, thinking that if I eliminated
  

 3    that open ditch, being quite slow, that I'd have more
  

 4    water to irrigate with; it worked.  And then in 2010, I
  

 5    thought, you know, I need to go pressurized system to
  

 6    become more efficient even than that.  So then I spent a
  

 7    considerable amount of money to install this pressurized
  

 8    irrigation system.  And when I say "considerable
  

 9    amount," when you put pivots on such a small acreage as
  

10    this, long and narrow, it becomes very considerable.
  

11          Q.  Expensive per acre.
  

12          A.  Per acre.
  

13          Q.  Understood.
  

14              Did you feel like you needed to do that?
  

15          A.  I felt like I had to; I was just trying to
  

16    survive.
  

17          Q.  Has that only become necessary in recent years
  

18    or should you have done that -- or were the flows
  

19    sufficient before and not sufficient now, requiring you
  

20    to do that?
  

21          A.  Well, I'm just going to give you the situation
  

22    since I've owned the farm.  Soon after I bought the
  

23    farm, I had some pretty good years where my priority
  

24    decreed water wasn't cut, and then especially in the
  

25    '90s it become quite regular that my priority decreed
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 1    was cut.  Then you start looking on how to become more
  

 2    efficient, not only for growing crops but irrigation.
  

 3          Q.  The location of your farm, as I understand it,
  

 4    is close to what they call Station 10; is that correct?
  

 5          A.  Yes.  It's approximately 2 miles from
  

 6    Station 10.
  

 7          Q.  Are you familiar with Station 10?
  

 8          A.  Very familiar with Station 10.
  

 9          Q.  Do you visit it or are you present at
  

10    Station 10 often?
  

11          A.  Previous years my uncle owned the land where
  

12    Station 10 was, and I just know where Station 10 is and
  

13    been there many, many times.
  

14          Q.  During the depositions issues came up as to
  

15    Station 10's, for lack of better words, leaking or waste
  

16    or insufficient, that kind of language.  Are you
  

17    familiar with that which has been argued against
  

18    Station 10?
  

19          A.  Yes, I am.
  

20          Q.  So what's your analysis of Station 10?
  

21          A.  My analysis of Station 10 and how it's
  

22    measured, Station 10 would be very accurate.  It would
  

23    correspond if you measured it any other way.
  

24          Q.  So in your history and work in this particular
  

25    reach of the river, have you seen a leveling off of the
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 1    decline of the levels during the years or is it
  

 2    increasingly lower?  Of course, each year is different,
  

 3    recognizing that.
  

 4          A.  Yes.  If you group a bunch of years together
  

 5    it's increasingly lower.
  

 6          Q.  So if you do not have enough water, and
  

 7    apparently if it's shut off you won't, what do you
  

 8    anticipate doing in an attempt to save any crop you can?
  

 9          A.  You're not going to save it in my case.
  

10          Q.  What does that do for future years?
  

11          A.  That is why Timothy got planted, grasses got
  

12    planted on this place.  Future years, there will be a
  

13    dispersal of a stock cow herd this year.  There isn't
  

14    much I can do.  I have significant acres under the Big
  

15    Wood Canal Company right that they're shutting off their
  

16    water tomorrow.
  

17          Q.  In fact, that was the subject of the last
  

18    witness.  So even though you own the canal company
  

19    water, is it your testimony that your understanding will
  

20    be that you will not be able to divert it after
  

21    tomorrow?
  

22          A.  No, it won't be diverted.  There will be no
  

23    water.
  

24          Q.  So again, not to beat a dead horse, there will
  

25    be no water for your place of use once your water right
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 1    is curtailed.
  

 2          A.  The only water I could possibly use from this
  

 3    for this acreage has to come down the Little Wood River
  

 4    via Silver Creek via the Triangle.  It comes out of the
  

 5    Triangle.
  

 6          Q.  Now, you're part of the Association's I guess
  

 7    joint effort to ask that the curtailment of the
  

 8    groundwater users up in the Triangle; is that correct?
  

 9          A.  Yes.
  

10          Q.  Do you believe that the reduced water supply
  

11    to you is in part due to the pumping in the Triangle?
  

12          A.  Yes.
  

13          Q.  What do you -- again, I'll ask the same
  

14    question, you're not a hydrologist.  What, if any,
  

15    evidence do you have personally that makes you believe
  

16    that pumping in the Triangle does impact the flow of the
  

17    Little Wood past your place of use?
  

18          A.  Well, previous to pumping, my grandfather
  

19    owned this place approximately 40 years.  When I bought
  

20    the place, he goes, You have the best water right in
  

21    Richfield.  That was previous to pumping and then I
  

22    started -- I bought it, I started getting curtailed.
  

23              And then I got involved and there was science,
  

24    as you stated, I'm not a scientist, that I've listened
  

25    to and the modeling and everything else.  But with me
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 1    being where I'm at, I wake up every morning and look at
  

 2    the river.  It's no further away from me to the back
  

 3    wall.  My living room looks directly at it.  And I see
  

 4    what the flows is, and especially with Magic or the Big
  

 5    Wood Canal Company rights being -- Big Wood Canal
  

 6    Company not running, there's no manipulation of any
  

 7    source; it's Station 10 and then it's to my place.  So
  

 8    there's no manipulation of added water or anything else.
  

 9              So then I know what I'm looking, and I'm
  

10    looking at what's at Station 10.  And after 40 years of
  

11    living at that location, I look out my window and say,
  

12    Station 10's at 18 cfs.  I look on a computer, it's an
  

13    automated station from the last 2 years, I'm close.  I'm
  

14    not off very far.  Now, when flows are significantly
  

15    above that, you don't guess as close.  But when we're in
  

16    some low, low flows, it's not hard to guess cfs of water
  

17    when you've seen it year after year.
  

18          Q.  So a question as to, again, your experience
  

19    and your knowledge living next to Station 10 and
  

20    familiarity with it, when the pumps or certain pumps are
  

21    turned off in the Triangle, do you see, do you
  

22    personally see an increase in flows in the Little Wood?
  

23          A.  Let's not -- can I kind of rephrase your
  

24    question?
  

25          Q.  For example, when pumps are turned off in the
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 1    Triangle because of, let's say, a cutting of hay.  Are
  

 2    you personally familiar enough to know that when those
  

 3    are turned off, that there is an increase in flows past
  

 4    your point of diversion?
  

 5          A.  I believe I am.  I believe that if -- I live
  

 6    about 20 miles from the Wood River Triangle.  If there's
  

 7    a significant weather event that might happen in the
  

 8    Triangle, as there was a couple weeks ago when we
  

 9    received a half inch of rain, you know the irrigation is
  

10    going to be shut off up there.  I don't know whether
  

11    it's -- it's pretty much all irrigation when you're
  

12    overwatering or the river significantly comes up.
  

13              There's an event that happens nearly yearly
  

14    that I would like to touch upon just a tiny bit.
  

15          Q.  Again, I'm trying to find out whether or not
  

16    you see any change in the flows when wells are turned
  

17    off in the Triangle.
  

18          A.  Yes.
  

19          Q.  How immediate is that change in flows?
  

20          A.  Well --
  

21          Q.  Or does it depend.
  

22          A.  It could be a few days.
  

23          Q.  So a few days, not weeks?
  

24          A.  Not weeks.
  

25          Q.  How do you know that that change in flow or
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 1    increase in flow is due to the wells?
  

 2          A.  Well, I'm familiar enough with the system, I
  

 3    know that the decrees that come across out of the Big
  

 4    Wood and the 45 canal is not being utilized as heavy as
  

 5    it was, so that turns on the wells when they don't have
  

 6    their surface decreed water up in the Wood River
  

 7    Triangle.  So I do know that that's when the wells are
  

 8    pumping.  And that's what I wanted to touch on.
  

 9          Q.  Okay.  So have you attempted to determine the
  

10    injuries that you anticipate for the 2021 year?
  

11          A.  Yes.
  

12          Q.  I'd have you look at Hubsmith Exhibit No. 1,
  

13    please.  I would ask you if the numbers and the crops
  

14    and the columns basically that are presented here, do
  

15    those come from you?
  

16          A.  You're going to have to give me just a second.
  

17          Q.  Understood.  No problem.
  

18          A.  I looked at that and it happened to be the
  

19    Brossy.  I don't want to explain that.
  

20              MR. RIGBY:  May I?
  

21              THE HEARING OFFICER:  Yes.
  

22          Q.  (BY MR. RIGBY)  So again I'll ask you, the
  

23    information contained in the various columns, was that
  

24    information, not only Crop but Projected Cutoff Date,
  

25    Yield Target, so on and so forth, was that information
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 1    you supplied?
  

 2          A.  That is information I supplied.
  

 3          Q.  So therefore, you're familiar with these
  

 4    numbers?
  

 5          A.  Yes.
  

 6          Q.  So again, if you wouldn't mind, addressing the
  

 7    crops that you somewhat testified to here, and then
  

 8    we'll get into, for example -- in fact, let me just ask
  

 9    you this:  So as far as the crops are concerned, you've
  

10    testified as to the Timothy grass, the pasture, and the
  

11    feeder calves.  The feeder calves you haven't testified
  

12    to yet.  Is that water for them to drink?
  

13          A.  No, that is forage for them to eat.
  

14          Q.  Very good.
  

15              When you say "dispersal of half of the
  

16    breeding cows," explain what you mean by that.
  

17          A.  Well, I broke this down to what stock cows is
  

18    generally ran on this place -- on my other places I have
  

19    more cattle -- but what I generally am able to pasture
  

20    on this place.  So my calculation of shutoff was going
  

21    to be June 15th.  Make sure I'm right on that.
  

22          Q.  That's what it indicates on the projected
  

23    cutoff date.
  

24          A.  So I'm actually going to lose my water, from
  

25    what I understand, slightly before that.  So that's what
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 1    I base this on.
  

 2              I presently feel like I will harvest my
  

 3    Timothy hay, and I will continue -- I will graze that
  

 4    acreage shortly thereafter.  And by approximately
  

 5    July 1st, the grasses quit growing shortly after
  

 6    irrigation water, so by July 1st I look for forage
  

 7    shortfalls.  And not presently having anywhere to go to
  

 8    continue to feed these cattle, I expect to sell off
  

 9    cattle early and calves early -- and cattle permanently,
  

10    we'll sell the calves early.
  

11          Q.  Would you have intended to sell the cattle but
  

12    for the situation that you've testified to?
  

13          A.  My typical situation is you continue with your
  

14    beef herd, your cows, and I generally sell these calves
  

15    off the cows at 700-plus pounds generally between early
  

16    November to late November.
  

17          Q.  So by selling them early, is that why you've
  

18    anticipated the loss that you've calculated?
  

19          A.  Yes.
  

20          Q.  Because they won't have the pounds?
  

21          A.  Yes.
  

22          Q.  I'm supposed to be a rancher myself but I'm
  

23    not.
  

24              As far as the other crops then are concerned,
  

25    you testified that you had the Timothy hay, you would at
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 1    least harvest that, but then would there be a second
  

 2    harvest that you're anticipating a loss on and that's
  

 3    why you've got a projected revenue loss under Timothy
  

 4    hay?
  

 5          A.  Yes.
  

 6          Q.  As far as cattle grazing is concerned, are you
  

 7    anticipating that those that you do keep will have to
  

 8    find other place and rent that?  Is that what you're
  

 9    anticipating?
  

10          A.  Yes, or fed out of a hay stack.
  

11          Q.  There you go.  Okay.
  

12              So you have a projected revenue loss in these
  

13    calculations of $68,100.  Again, are those your numbers,
  

14    best of your estimation?
  

15          A.  Them are my numbers.
  

16          Q.  As far as your source for all of that, is that
  

17    just your knowledge of the going prices, your historical
  

18    knowledge?  What is it?
  

19          A.  Yes, that is.  I don't have to elaborate on
  

20    that.  It is from historical knowledge, from looking at
  

21    the livestock market reports, Twin Falls sale yard.  I
  

22    have a hay broker for my other hay.  He's communicated
  

23    with me what he thought forage hay was going to be worth
  

24    this year.
  

25          Q.  So bottom line then, you're here, are you
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 1    asking the Director to administer the water rights in
  

 2    their priority, both ground and surface?
  

 3          A.  Yes.
  

 4              MR. RIGBY:  I have no further questions.
  

 5              THE HEARING OFFICER:  Thank you, Mr. Rigby.
  

 6              MR. RIGBY:  Sorry, I need to do the exhibits,
  

 7    Mr. Director.
  

 8              I would move for the admission of Hubsmith 1,
  

 9    2, 3.
  

10              THE HEARING OFFICER:  Is there any objection
  

11    to the admission of these documents into the record?
  

12              Hearing no objections, the exhibits marked as
  

13    Hubsmith 1, 2, and 3 are received into evidence.
  

14              (Hubsmith Exhibits 1, 2, and 3 received.)
  

15              THE HEARING OFFICER:  Thank you, Mr. Rigby.
  

16              Mr. Fletcher.
  

17              MR. FLETCHER:  No questions.
  

18              THE HEARING OFFICER:  Mr. Thompson.
  

19
  

20                       CROSS-EXAMINATION
  

21    BY MR. THOMPSON:
  

22          Q.  Good morning, Mr. Hubsmith.
  

23          A.  Good morning.
  

24          Q.  Travis Thompson for South Valley Ground Water
  

25    District.
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 1              So your last question from Mr. Rigby, I think
  

 2    we talked about this at the deposition, you're
  

 3    requesting conjunctive administration of Water District
  

 4    37 this year; is that correct?
  

 5          A.  No, it's not correct.
  

 6          Q.  So what are you requesting?
  

 7          A.  I'm requesting from the Director to administer
  

 8    water rights by senior priority doctrine.
  

 9          Q.  Both surface and groundwater?
  

10          A.  Both surface and groundwater.
  

11          Q.  In the history of your place on that farm,
  

12    have you had to request administration for your surface
  

13    rights as against other surface water?
  

14          A.  Well, I don't necessarily request it.  I would
  

15    like it every single year but I live with what the
  

16    watermaster says.  If that's how you asked that
  

17    question, I live with the watermaster, he tells me when
  

18    I can run my right and when it's curtailed.  So I abide
  

19    by the law.
  

20          Q.  Kind of a matter of course as to when
  

21    priorities get cut, depending upon available supply?
  

22          A.  Yes.
  

23          Q.  But it's your understanding that hasn't
  

24    happened with groundwater rights together; is that
  

25    correct?
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 1          A.  Yes.
  

 2          Q.  That's one of the purposes of this proceeding
  

 3    is to bring those groundwater rights into that
  

 4    administration?
  

 5          A.  Yes.
  

 6          Q.  And I think we talked about this --
  

 7          A.  We are talking about a 2021 year, and that's
  

 8    why we're here for 2021, and that's what we're asking
  

 9    for is the senior priority doctrine to be administered.
  

10          Q.  Thank you.
  

11              And you are claiming that upstream groundwater
  

12    rights injure or adversely affect your senior water
  

13    right; is that true?
  

14          A.  Yes.
  

15          Q.  As far as specific groundwater rights, you
  

16    have not personally identified which groundwater rights
  

17    would be causing that injury; is that true?
  

18          A.  No.
  

19          Q.  Your sole water right, Water Right 37-472,
  

20    that has an April 1, 1884, priority; is that correct?
  

21          A.  Yes.
  

22          Q.  And that partial decree, that water right
  

23    authorizes the irrigation of 48.9 acres; is that true?
  

24          A.  Yes.
  

25          Q.  But is it true that you've irrigated up to 60
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 1    acres in the past?
  

 2          A.  I am close to, after the installation of this
  

 3    sprinkler system and using the USDA map, I believe it's
  

 4    57 acres or slightly more than 57 acres.
  

 5          Q.  Let's turn to your Exhibit 1, if you don't
  

 6    mind.
  

 7          A.  Pardon me?
  

 8          Q.  Look at your Exhibit 1, please.
  

 9          A.  Is that the damage chart?
  

10          Q.  Yes.  View that table.
  

11              So maybe you can help me out on this.  I see
  

12    Timothy grass hay 40 acres.
  

13          A.  Yeah, I did it again.
  

14          Q.  Sorry.
  

15          A.  Yes.  I'm on it now.
  

16          Q.  An identified crop just below that Timothy
  

17    grass pasture 40 acres.  Is that the same 40 acres?
  

18          A.  It's the same 40 acres.
  

19          Q.  Then the pasture below that, 20 acres.
  

20          A.  Yes.
  

21          Q.  Is that a separate 20 acres?
  

22          A.  That is the pasture south of the river.
  

23          Q.  And your testimony today that it's more like
  

24    57 acres -- or I'm sorry, would that be less than
  

25    20 acres?
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 1          A.  Yes.  After deposition I went home and added
  

 2    up the number of acres on my USDA map, and that's what
  

 3    we come up with was 57 acres.
  

 4          Q.  Would you agree that's beyond the number of
  

 5    authorized acres on your water right?
  

 6          A.  I would agree to that's more than what's on my
  

 7    water right, and I would caveat that to say that I
  

 8    believe almost anybody who went to pressurized
  

 9    irrigation and pivot irrigation, Bellevue Triangle, or
  

10    us guys on the river, a pivot runs in a circle so you go
  

11    over rock piles.  I have never exceeded the volume that
  

12    my water right is.
  

13          Q.  With that additional coverage the pivots allow
  

14    you to irrigate additional acres beyond what you were
  

15    originally authorized to irrigate on that farm?
  

16          A.  Yes.
  

17          Q.  So roughly 10 more acres based upon your USDA
  

18    map?
  

19          A.  9 or 10.
  

20          Q.  I guess would you agree as to those acres, if
  

21    you don't have a water right on those acres, you don't
  

22    have a right to call out junior rights to deliver to
  

23    those acres?
  

24          A.  Well, I would argue that point pretty
  

25    substantially that there's large acreages in the
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 1    Bellevue Triangle that have no surface rights that are
  

 2    solely groundwater rights, from what I understand.  So I
  

 3    would ask that all lands be treated equally.  There's
  

 4    some kind of problem with that.  Let's go upstream,
  

 5    let's go downstream.
  

 6          Q.  Are you talking about lands without a water
  

 7    right or with a water right?
  

 8          A.  I'm talking about, from what I understand from
  

 9    everything, there's 4,000 acres in the Bellevue Triangle
  

10    without a surface right condition to them.  And if
  

11    there's a curtailment, I'd expect them to be curtailed
  

12    along with any other acres that I'm irrigating.
  

13          Q.  Supplemental groundwater right, is that what
  

14    you're referring to?
  

15          A.  Yes.
  

16          Q.  But as to any acres that do not have a water
  

17    right, are you contending that water rights with --
  

18    acres with a water right should be curtailed to supply
  

19    water to those acres?
  

20          A.  Repeat the question.
  

21          Q.  Just talking about these 10, 11 acres that are
  

22    not covered by your water right.  Are you contending
  

23    that lands with a supplemental groundwater right should
  

24    be curtailed to supply water to those 10 or 11 acres?
  

25          A.  Either I don't understand or -- I just don't.



Hearing - Vol. III - June 9, 2021 504

  

 1    I don't really understand.
  

 2              I would say that I'm irrigating acres that are
  

 3    less than what my water right would allow me to irrigate
  

 4    at 57 acres.  1.2 cfs is 60 inches of water, that will
  

 5    irrigate 57 acres.
  

 6          Q.  This column that says Needed last day of
  

 7    irrigation, September 30th; is that correct?
  

 8          A.  Well, I would love September 30th but my water
  

 9    right goes to October 30th.  I was a little surprised
  

10    yesterday when my water right got pointed out that it
  

11    went to October 30th because I've been curtailed so many
  

12    times I actually thought it was September 30th.
  

13          Q.  For the season of use?
  

14          A.  Yes.
  

15          Q.  You've been curtailed before September 30th in
  

16    the past; that's true?
  

17          A.  Many times.
  

18          Q.  Some years you've been off in July.  Would
  

19    that be true?
  

20          A.  Some years I've been off in July, and even
  

21    earlier.
  

22          Q.  And some years where you've gone into
  

23    September, would you agree that groundwater pumping has
  

24    occurred in those years?
  

25          A.  Yes.
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 1          Q.  It's probably a year-by-year evaluation as
  

 2    to --
  

 3          A.  It's a year-by-year evaluation.
  

 4          Q.  Does your water right get turned back on later
  

 5    in the year?
  

 6          A.  We've had years when it's been intermittent.
  

 7    Actually, sometimes in September I hope to be able to
  

 8    turn back on -- sometimes it happens; sometimes it
  

 9    hasn't -- and bring my fields back up to maybe obtain
  

10    some fall grazing.
  

11          Q.  Your water right, I think we talked about this
  

12    at your deposition but I just want to clarify for the
  

13    record, it lists as combined with Big Wood Canal Company
  

14    water; is that correct?
  

15          A.  Not on the acres that we've been discussing.
  

16          Q.  Even though the water right has that condition
  

17    you do not have any shares on these lands; is that true?
  

18          A.  No, I do not.
  

19          Q.  You do not have any conveyance loss from your
  

20    point of diversion on the river to where you apply water
  

21    on the land; is that correct?
  

22          A.  No, I do not.
  

23          Q.  So if all groundwater rights were curtailed on
  

24    July 1st, would your 1884 water right last until
  

25    September 30th?
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 1          A.  I would certainly expect it to but it may not.
  

 2          Q.  Would that change your Days of Supply
  

 3    Shortfall calculation?
  

 4          A.  Your question is a little confusing.  Are we
  

 5    talking about if at this scenario we have my right being
  

 6    cut June 15th and never coming back on?  If there was
  

 7    curtailment of the groundwater pumps, and my right come
  

 8    back on, I have no way of knowing how long or if it will
  

 9    be good as first season.  So what are you asking?
  

10          Q.  Well, I'm just looking at your Days of Supply
  

11    Shortfall, you've identified 107 based upon a June 15th
  

12    curtailment.  It looks like you've calculated that out
  

13    to September 30th.  I guess that's where that number
  

14    came from.  I'm just saying, even if groundwater rights
  

15    are curtailed, would that 1884 water right have lasted
  

16    until September 30th?
  

17          A.  I generally think it would have.
  

18          Q.  But in some years it's been cut off earlier;
  

19    is that correct?
  

20          A.  We've never had the groundwater curtailed; so
  

21    how do I know that?
  

22          Q.  It's true you planted that Timothy hay this
  

23    year to survive a drought; is that correct?
  

24          A.  I never planted Timothy hay this year; I
  

25    planted it 2 years ago to survive shortfalls of water.
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 1    After being -- like, I feel burnt on establishing a good
  

 2    crop of alfalfa hay, trying to grow corn, I thought I
  

 3    would give Timothy a try.
  

 4          Q.  You've made similar cropping decisions in the
  

 5    past based upon available water supplies?
  

 6          A.  Yes.
  

 7          Q.  You talked about the 1990s.
  

 8          A.  Yes.
  

 9          Q.  So if your water right is curtailed June 15th
  

10    or perhaps earlier, based upon what you know today, what
  

11    will happen to your Timothy hay if water shows up again
  

12    late in July?
  

13          A.  My Timothy hay will go somewhat dormant,
  

14    that's the advantage to that grass-forage type of
  

15    situation that I went to.  If I add water to it, it
  

16    responds very quickly to an irrigation and you could
  

17    obtain at least grazing off of it.
  

18          Q.  So for this particular crop it could stay off
  

19    without water for some time?
  

20          A.  Yes.
  

21          Q.  Will you make another cutting?
  

22          A.  Not with my present curtailment date I will
  

23    not make another cutting.
  

24          Q.  I guess with that happening, will you have
  

25    already sold certain calves by then?
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 1          A.  I don't anticipate to having to sell these
  

 2    calves until I lose the forage on those acres and then
  

 3    there will be some decisions made about how I'm going to
  

 4    go forward, whether it's through liquidation or trying
  

 5    to secure some pasture, which is very hard in our area
  

 6    when the entire area is water short, no water.
  

 7          Q.  Do you have any estimates on groundwater, if
  

 8    it's curtailed, how much just stays in the aquifer?
  

 9          A.  I do not, I'm not the scientist in this.
  

10          Q.  I guess for 2021, if I represent to you what
  

11    the Department has calculated, if 60 percent of that
  

12    water stays in the aquifer, will that be put to
  

13    beneficial use by anybody this year?
  

14          A.  Not this year.  Or I'm not the scientist.  I'm
  

15    going to decline to answer that that way.  I'm just
  

16    going to say, any water left in the aquifer will be used
  

17    sooner or later.
  

18          Q.  I'd like to go back to your projected cutoff
  

19    dates.  I guess with your familiarity with the river, is
  

20    it a different cut for 1884 below Milner-Gooding Canal
  

21    than above or is it the same?
  

22          A.  The watermaster and -- from my understanding,
  

23    the watermaster observes the priority doctrine and he
  

24    makes the cut, first in right, first in time.
  

25          Q.  I just had heard from Mr. Brossy that
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 1    projected cutoff was June 5th and your projected cutoff
  

 2    was June 15th.  I didn't know if there's different
  

 3    locations on the river and how that gets cut.
  

 4          A.  Well, previous to the rain event and the Magic
  

 5    shutoff and then turned back on, I believe what happens
  

 6    here is Kevin may use a different station on the river
  

 7    to make his priority cuts but I'm not sure, ask the
  

 8    watermaster.
  

 9          Q.  But as for Station 10, if there's 18 cfs
  

10    measured at Station 10, your 1884 water right is on; is
  

11    that correct?
  

12          A.  I don't think that's correct, no.
  

13          Q.  I thought that's the testimony I heard this
  

14    morning.
  

15          A.  Well, I think that's part of the if you buy
  

16    water to supply or someone buys water to supply the
  

17    rights below the Gooding-Milner confluence, he don't
  

18    have to supply them rights or as many, you know, 161
  

19    conditions and everything else.  So then some of us
  

20    might, it might take less water at Station 10 for some
  

21    of these other rights to be good.  But if every priority
  

22    is met on the river from Richfield to Gooding, I believe
  

23    Fred, I heard him testify that Fred thought around
  

24    35 feet was the magic number, and I have no reason not
  

25    to believe that because I think that is what we've been
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 1    told before.
  

 2          Q.  So your testimony of 18 cfs at Station 10 with
  

 3    your water right being on is incorrect?
  

 4          A.  Well --
  

 5              MR. FLETCHER:  I object to that.  That's not
  

 6    what he testified to earlier.  He said he could look out
  

 7    his window and see if there was 18 cfs going by.
  

 8              MR. THOMPSON:  Let's go back, let's go back to
  

 9    it.  Let's read it.
  

10              (Record read back as follows:  A.  So then I
  

11              know what I'm looking, and I'm looking at
  

12              what's at Station 10.  And after 40 years of
  

13              living at that location, I look out my window
  

14              and say, Station 10's at 18 cfs.  I look on a
  

15              computer, it's an automated station from the
  

16              last 2 years, I'm close.  I'm not off very
  

17              far.  Now, when flows are significantly above
  

18              that, you don't guess as close.  But when
  

19              we're in some low, low flows, it's not hard to
  

20              guess cfs of water when you've seen it year
  

21              after year.")
  

22              THE HEARING OFFICER:  Mr. Thompson, is that
  

23    the portion that you were trying to repeat?
  

24              MR. THOMPSON:  Yes, that was.
  

25          Q.  (BY MR. THOMPSON)  The way I understood that
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 1    testimony, if you look out the window and you see 18
  

 2    cfs, are you close to going off?
  

 3              MR. RIGBY:  That isn't what he said.
  

 4              THE WITNESS:  That is not what I said.  I said
  

 5    that I know what Station 10 is by looking out my window
  

 6    when flows are that low in the river.  That is what my
  

 7    testimony was.
  

 8          Q.  (BY MR. THOMPSON)  So based upon your 40 years
  

 9    of experience on that property, when that quantity is
  

10    measured at Station 10, are you irrigating or not?
  

11          A.  I'm generally not.  I'm never irrigating
  

12    generally at Station 10.  But if that's the station that
  

13    the watermaster is using to make the cuts on the river,
  

14    I will not be irrigating with 18 feet at Station 10.
  

15    I'm pretty confident in saying that.  But the
  

16    watermaster runs the river; I do not run the river.
  

17          Q.  So do you know what quantity has to be at
  

18    Station 10 for your 1884 priority to be on?
  

19          A.  I believe I stated that around 35 feet with
  

20    all the priorities that are below me on the Little Wood
  

21    River, if we're not renting water or there isn't some
  

22    deals made, it takes 35 feet to fulfill them rights
  

23    between Richfield and Gooding.  And I again will defer
  

24    to the watermaster on that.  I'm not the watermaster.
  

25          Q.  I understand.
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 1              So if water rights on the Little Wood River
  

 2    below the Milner-Gooding Canal are supplied by another
  

 3    source, does that change the quantity at Station 10 for
  

 4    your 1884 water right to be on?
  

 5          A.  It would in the situation that we discussed --
  

 6    I'm not going to discuss the deal that was attempted to
  

 7    be made yesterday -- but that would be the case.
  

 8          Q.  So theoretically if senior water rights, water
  

 9    rights senior to your priority on the Little Wood below
  

10    the Milner-Gooding Canal are supplied by another source,
  

11    the water necessary to meet your priority at Station 10
  

12    could be less than 35 cfs; is that correct?
  

13          A.  I'm going to just defer to the watermaster.
  

14    You've asked that question several times and it's a
  

15    little confusing what you're asking.  So I will defer to
  

16    the watermaster how he is going to run that situation
  

17    and leave her like that.
  

18          Q.  I will ask that question.
  

19              In your history of being on the place, has
  

20    your water right been on when there's less than 35 cfs
  

21    at Station 10, to your knowledge?
  

22          A.  Yes.
  

23          Q.  Do you know what the flow was?
  

24          A.  No.
  

25              MR. THOMPSON:  That's all the question I have.
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 1              THE HEARING OFFICER:  Thank you, Mr. Thompson.
  

 2              And thanks especially for a competent court
  

 3    reporter that accurately is recording what is said
  

 4    today.
  

 5              Mr. Laski or Ms. O'Leary.
  

 6              MR. LASKI:  Nothing.
  

 7              THE HEARING OFFICER:  I want to apologize to
  

 8    Ms. Vonde, and say welcome today.  I missed you, as I
  

 9    have done with Mr. Moroney.  I want to assure you that
  

10    it's the physical location that is preventing me
  

11    sometimes.
  

12              So do you have questions, Ms. Vonde?
  

13              MS. VONDE:  I do not.
  

14              THE HEARING OFFICER:  I apologize again.
  

15              I think that's all in group 2.  So let's go to
  

16    group 3.  Mr. Bromley, Mr. Lawrence.
  

17
  

18                       CROSS-EXAMINATION
  

19    BY MR. BROMLEY:
  

20          Q.  Hi, Mr. Hubsmith.  Chris Bromley, I have two
  

21    questions.
  

22              When do you typically turn on for the
  

23    irrigation season?
  

24          A.  It depends on the year.  Generally my water
  

25    right could be as early as April 1st.  I generally on
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 1    most years don't start that early.  This year, I started
  

 2    around the 15th, give or take a day or two, the 15th of
  

 3    April is when.  I'm not saying it was the 15th of April,
  

 4    the watermaster records would have that, but it was
  

 5    close to the 15th of April.
  

 6          Q.  Other years besides this year, just ballpark,
  

 7    when do you usually turn on?
  

 8          A.  It varies between the 1st of April and --
  

 9    April, 1st of May, depending on my irrigation needs.  If
  

10    the crops don't need it, I don't try to irrigate.
  

11          Q.  Makes sense.  Thank you.
  

12          A.  You do not pay a pump bill.
  

13          Q.  I always hear that, of course.
  

14              Second question, Mr. Hubsmith, is:  Are you
  

15    asking for curtailment of groundwater rights that are
  

16    located outside of the Bellevue Triangle?
  

17          A.  No, I'm not.  In this particular year, no, I
  

18    am not.
  

19              MR. BROMLEY:  Thank you.  Nothing further.
  

20              THE HEARING OFFICER:  Thank you, Mr. Bromley.
  

21              Others in group 3, Mr. Simpson?
  

22              MR. SIMPSON:  No questions.
  

23              THE HEARING OFFICER:  Mr. Robertson?
  

24              MR. ROBERTSON:  None.
  

25              THE HEARING OFFICER:  Mr. O'Bannon?
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 1              MR. O'BANNON:  No questions.
  

 2              THE HEARING OFFICER:  Do we have anybody else?
  

 3    I think that's everybody.
  

 4              MR. THOMPSON:  I forgot a question.  Can I
  

 5    come back?
  

 6              THE WITNESS:  Sure.
  

 7
  

 8                   FURTHER CROSS-EXAMINATION
  

 9    BY MR. THOMPSON:
  

10          Q.  Sorry, Mr. Hubsmith, one more brief round of
  

11    inquiry.
  

12              You talked about you notice when pumps go off
  

13    in the Triangle you see increase in flows in Silver
  

14    Creek or Little Wood; is that correct?
  

15          A.  I believe when pumps go off in the Bellevue
  

16    Triangle I see an increase in flows.
  

17          Q.  Are you aware of surface diversions in that
  

18    area as well?
  

19          A.  Yes, I am.
  

20          Q.  Do flows in the river increase if surface
  

21    diversions are off for hay or different reasons?
  

22          A.  I would suspect they do.
  

23          Q.  So is it true that if you see increases in
  

24    flow during the season, it could be a combination of
  

25    groundwater or surface water off for hay or barley?
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 1          A.  I would suspect that would be the case.
  

 2          Q.  Do you know the percentage or quantity that
  

 3    that would be assigned to as far as diversions, surface
  

 4    or ground?
  

 5          A.  I don't know the percentage, no.
  

 6              MR. THOMPSON:  That's all.  Thank you.
  

 7              THE HEARING OFFICER:  Thank you.
  

 8              Redirect, Mr. Rigby?
  

 9              MR. RIGBY:  No.
  

10              THE HEARING OFFICER:  Mr. Fletcher?
  

11              MR. FLETCHER:  No questions.
  

12              THE HEARING OFFICER:  Because there is no
  

13    redirect, we'll finish with Mr. Hubsmith.  Thank you.
  

14              THE WITNESS:  Thank you, Director.
  

15              THE HEARING OFFICER:  Thank you.
  

16              It's 10 minutes to the hour.  Mr. Rigby, do
  

17    you want to call another witness?
  

18              MR. RIGBY:  Mr. Director, the witness I would
  

19    call next is actually going to do two groups because
  

20    he's partners with his father, it would be John Arkoosh,
  

21    along with his father Bill Arkoosh.  It's going to take
  

22    some time.
  

23              THE HEARING OFFICER:  Okay.
  

24              MR. RIGBY:  Therefore, I wonder if a break
  

25    would not be in order right now if it were a short one.
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 1    I can probably go ahead but...
  

 2              THE HEARING OFFICER:  Let's break for lunch
  

 3    and come back at 1:00.
  

 4              MR. RIGBY:  Thank you.
  

 5              (Luncheon recess.)
  

 6              THE HEARING OFFICER:  Back on the record.  We
  

 7    are recording again after the lunch break.  It's
  

 8    approximately 1:00.
  

 9              Mr. Rigby, next witness.
  

10              MR. RIGBY:  Mr. Director, as per this morning,
  

11    Mr. Fletcher asked that Carl be called out of order
  

12    right after lunch.
  

13              THE HEARING OFFICER:  Thank you.  I forgot.
  

14              Mr. Pendleton, are you here?  There you are.
  

15                        CARL PENDLETON,
  

16     having been called as a witness by the Big Wood Canal
  

17       Company and first duly sworn, testified as follows:
  

18
  

19                       DIRECT EXAMINATION
  

20    BY MR. FLETCHER:
  

21          Q.  Good afternoon.
  

22              Carl, can you state your full name, please.
  

23          A.  Carl David Pendleton.
  

24          Q.  What is your address?
  

25          A.  50 West 620 North, Shoshone, Idaho.
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 1          Q.  What is your educational background?
  

 2          A.  I have an undergraduate in general engineering
  

 3    and management and an MBA and studies in nuclear science
  

 4    and engineering.
  

 5          Q.  What do you do for an occupation?
  

 6          A.  I farm and ranch.
  

 7          Q.  Where do you farm?
  

 8          A.  At the address mentioned.  I'm north of
  

 9    Shoshone.
  

10          Q.  How many acres do you personally farm?
  

11          A.  Our holding is 845 acres, of which we irrigate
  

12    about 600.  In addition I rent another 160 from a
  

13    neighbor.
  

14          Q.  The ground that you own, is that owned jointly
  

15    with your brother?
  

16          A.  It is.
  

17          Q.  And do you operate the entire farm yourself?
  

18          A.  Yes.
  

19          Q.  Do you do that under a limited liability
  

20    company?
  

21          A.  I do.
  

22          Q.  What is the name of that company?
  

23          A.  Pendleton Custom Farming, LLC.
  

24          Q.  Are all the water rights appurtenant to that
  

25    property in your name or your brother's name?
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 1          A.  Three-quarters of the ownership of water is in
  

 2    my name and one-quarter in his.
  

 3          Q.  As to you personally, what is your source of
  

 4    water to your farm?
  

 5          A.  Solely from storage water in Magic Reservoir.
  

 6          Q.  When you say "solely from storage water,"
  

 7    let's clarify that.  You are a Big Wood Canal Company
  

 8    stockholder; correct?
  

 9          A.  I am.
  

10          Q.  Your source of water for the farm is Big Wood
  

11    Canal Company?
  

12          A.  It is.
  

13          Q.  Do you have any other source besides Big Wood
  

14    Canal Company?
  

15          A.  No.
  

16          Q.  Do you have any supplemental rights?
  

17          A.  No.
  

18          Q.  What type of crops do you personally grow on
  

19    your farm?
  

20          A.  We are hay, I raise hay for the dairies,
  

21    that's the alfalfa hay.  I raise oats; a lot of that is
  

22    for seed.  I sell it as a commercial crop, but much of
  

23    it is used by local farmers for forage production.  I
  

24    raise corn, corn silage, goes to the dairies.  I have a
  

25    large pasture base and run stock cows on that pasture



Hearing - Vol. III - June 9, 2021 520

  

 1    base.
  

 2          Q.  So in addition to the crops you grow, you do
  

 3    have cattle?
  

 4          A.  I do.
  

 5          Q.  How many cattle do you have?
  

 6          A.  I try to maintain 90 to 100 pairs.
  

 7          Q.  90 to 100?
  

 8          A.  Yes.
  

 9          Q.  You are here today as a representative of the
  

10    Big Wood Canal Company; isn't that correct?
  

11          A.  That's correct.
  

12          Q.  Are you on the board of directors of Big Wood
  

13    Canal Company?
  

14          A.  Yes.
  

15          Q.  How long have you been on the board?
  

16          A.  I've been on the board for 27 years beginning
  

17    in 1994, and I've been chairman of the board for about
  

18    10 years.
  

19          Q.  Do you currently hold an office?
  

20          A.  Yes.
  

21          Q.  What is that?
  

22          A.  I'm chairman of the board and president of the
  

23    company.
  

24          Q.  Big Wood Canal Company is a nonprofit
  

25    corporation?
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 1          A.  It is.
  

 2          Q.  What are your duties as chairman?
  

 3          A.  Normal fiduciary duties of the chairman; to
  

 4    conduct the monthly board meetings, consult with
  

 5    management when required, hire that manager and let them
  

 6    function, of course listen to the stockholders.
  

 7          Q.  During an average month, do you have a lot of
  

 8    interaction concerning the operations of Big Wood Canal
  

 9    Company?
  

10          A.  I do, yes.
  

11          Q.  That's with the employees of the Big Wood
  

12    Canal Company?
  

13          A.  With the manager and our management team.
  

14          Q.  As a result of those interactions over the
  

15    last 20-some years, are you familiar with Big Wood Canal
  

16    Company's water rights?
  

17          A.  I am.
  

18          Q.  Are you familiar with Big Wood Canal Company's
  

19    operations?
  

20          A.  Yes.
  

21          Q.  Generally, can you describe the sources of
  

22    water to the Big Wood Canal Company.
  

23          A.  Yes.  We have, of course, storage rights out
  

24    of Magic Reservoir on the Big Wood River; we have river
  

25    rights on the Little Wood River that we use at
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 1    Richfield; we also have a contract with the American
  

 2    Falls #2 to bring water on part of our acreage, a large
  

 3    portion of our acreage is on the Snake River.
  

 4          Q.  Do you know how the water rights of Big Wood
  

 5    Canal Company are classified, the type of use?
  

 6          A.  We have irrigation rights as well as stock
  

 7    water rights and power rights off of the Little Wood,
  

 8    and irrigation rights out on the Magic and irrigation
  

 9    draws off of American Falls.
  

10          Q.  And you have storage rights as well?
  

11          A.  Yes.
  

12          Q.  Now, for the purposes of this proceeding, the
  

13    issues were restricted to the Little Wood and Silver
  

14    Creek.  So I'm going to ask you to look at Exhibit 1.
  

15    This would be --
  

16          A.  In here?
  

17          Q.  No, it's in a packet on the table there.  I
  

18    set it there this morning.  I don't know what's happened
  

19    to it.
  

20              MR. FLETCHER:  May I approach?
  

21              THE HEARING OFFICER:  Yes.
  

22          Q.  (BY MR. FLETCHER)  Right here (indicating).
  

23          A.  Okay.
  

24          Q.  What is Exhibit 1?
  

25          A.  This is from Idaho Water Resources, statement
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 1    of our water rights.
  

 2          Q.  These are only the water rights on the Little
  

 3    Wood River; correct?
  

 4          A.  Yes.
  

 5          Q.  When you say "our," you mean Big Wood Canal
  

 6    Company's?
  

 7          A.  Yes, I do.
  

 8          Q.  The first page of the exhibit shows Water
  

 9    Right No. 37-13043; correct?
  

10          A.  That's correct.
  

11          Q.  That is for 303.6 cfs?
  

12          A.  Yes, it is.
  

13          Q.  With a priority date of November 13, 1907?
  

14          A.  Yes.
  

15          Q.  It authorizes the irrigation of 39,683 acres;
  

16    correct?
  

17          A.  It does.
  

18          Q.  While I'm on that topic, how many acres does
  

19    Big Wood Canal Company supply?
  

20          A.  Approximately 36,000 acres is what we
  

21    irrigate.
  

22          Q.  So I would like you to look at the conditions
  

23    of the right.  Under paragraph 2, it talks about the
  

24    digital boundary.  And we'll be showing a picture of
  

25    that in a minute, but can you generally describe the



Hearing - Vol. III - June 9, 2021 524

  

 1    digital boundary of Big Wood Canal Company?
  

 2          A.  The rights that we own and administer are
  

 3    within that larger boundary, called the digital
  

 4    boundary, that we can move those acreages within.
  

 5          Q.  Do you know approximately how many acres are
  

 6    within the greater digital boundary place of use?
  

 7          A.  Approaching that 39,000 would be our digital
  

 8    boundary; the 39,600 that is referenced here.
  

 9          Q.  On your place of use map, though, the digital
  

10    boundary maintained by the Department, what does that
  

11    show for your digital boundary?
  

12          A.  It is much larger because it indicates also
  

13    those acres that are serviced by American Falls.
  

14          Q.  We will talk about how that works in a minute.
  

15              Let's look at Condition 8.  It talks about the
  

16    various water rights numbers, and it again repeats that
  

17    you are authorized to irrigate 39,683 acres in
  

18    combination with all those rights; correct?
  

19          A.  It does.
  

20          Q.  In looking at No. 9, it talks about all these
  

21    various water rights and it says it "shall not exceed
  

22    the irrigation of 74,000 acres."  Can you explain what
  

23    that means?
  

24          A.  Those are the Carey Act acres that are
  

25    serviced by all of the water rights, including the
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 1    American Falls.
  

 2          Q.  Let's turn the page to the next water right.
  

 3              Just to save a little bit of time, your
  

 4    conditions on your irrigation rights are the same on
  

 5    every irrigation right; isn't that correct?
  

 6          A.  That's correct.
  

 7          Q.  So the next water right is 37-13111.  It shows
  

 8    a priority date of December 24, 1906.  It's a stock
  

 9    water right; correct?
  

10          A.  That's correct.
  

11          Q.  That's 75 cfs?
  

12          A.  Yes.
  

13          Q.  The next water right, if you'll turn the page,
  

14    is 37-13112; is that correct?
  

15          A.  Yes.
  

16          Q.  Priority date of June 1, 1920; correct?
  

17          A.  Correct.
  

18          Q.  Irrigation?
  

19          A.  Yes.
  

20          Q.  And it's for 69.3 cfs; correct?
  

21          A.  Yes.
  

22          Q.  The next water right is 37-13113; correct?
  

23          A.  Yes.
  

24          Q.  Priority date of May 27, 1899?
  

25          A.  Yes.
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 1          Q.  That's for irrigation?
  

 2          A.  It is.
  

 3          Q.  That's 150 cfs?
  

 4          A.  Yes.
  

 5          Q.  Next water right is 37-13114; is that correct?
  

 6          A.  Yes.
  

 7          Q.  That has a priority date of November 6, 1905.
  

 8          A.  It is.
  

 9          Q.  For irrigation?
  

10          A.  Yes.
  

11          Q.  And a cfs of 87.02.
  

12          A.  Yes, that's correct.
  

13          Q.  The next water right is 37-21401?
  

14          A.  Yes.
  

15          Q.  Priority date of May 15, 1885?
  

16          A.  Correct.
  

17          Q.  Irrigation?
  

18          A.  Yes.
  

19          Q.  5.3 cfs.
  

20          A.  Yes.
  

21          Q.  The next water right is 37-21402?
  

22          A.  Yes.  There is a typo there.
  

23          Q.  What's that?
  

24          A.  No.  Go ahead.  Misreading.
  

25          Q.  We are at 37-21402; correct?
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 1          A.  Yes, we are.
  

 2          Q.  Priority date of April 6, 1983?
  

 3          A.  Yes.
  

 4          Q.  Excuse me.  That's 1883?
  

 5          A.  1883.
  

 6          Q.  Irrigation right?
  

 7          A.  Yes.
  

 8          Q.  And cfs of 3.55.
  

 9          A.  Correct.
  

10          Q.  The next water right is 37-21403; correct?
  

11          A.  Yes, it is.
  

12          Q.  It shows a priority date of April 1, 1887?
  

13          A.  Yes.
  

14          Q.  That's for irrigation?
  

15          A.  Yes.
  

16          Q.  5.2 cfs.
  

17          A.  That's correct.
  

18          Q.  The next water right is 37-21404?
  

19          A.  Yes.
  

20          Q.  Priority date of July 1, 1896?
  

21          A.  Correct.
  

22          Q.  Irrigation?
  

23          A.  Yes.
  

24          Q.  15.3 cfs.
  

25          A.  That's correct.
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 1          Q.  The last water right is 37-21405?
  

 2          A.  Yes, it is.
  

 3          Q.  And that has a priority date of April 1, 1884?
  

 4          A.  Yes, it does.
  

 5          Q.  That's for irrigation?
  

 6          A.  Yes.
  

 7          Q.  That's showing 2.63 cfs.
  

 8          A.  Yes.
  

 9              MR. FLETCHER:  I'd move for the admission of
  

10    Exhibit 1.
  

11              THE HEARING OFFICER:  Any objection to the
  

12    admission of these documents?
  

13              MR. BROMLEY:  A statement of clarification,
  

14    Mr. Fletcher.  You mean Fletcher Exhibit 1?
  

15              MR. FLETCHER:  Fletcher Exhibit 1.  I followed
  

16    the order of the Director.
  

17              Fletcher Exhibit 1 is offered into evidence.
  

18              THE HEARING OFFICER:  So the multiple
  

19    documents labeled as Fletcher Exhibit 1, the documents
  

20    are received into evidence.
  

21              (Fletcher Exhibit 1 received.)
  

22          Q.  (BY MR. FLETCHER)  Now, some of these rights
  

23    are quite junior to others; correct?
  

24          A.  That's correct.
  

25          Q.  In your mind, which priority dates are the
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 1    most reliable of those Little Wood rights?
  

 2          A.  Probably our 1883 and 1884 rights, '85
  

 3    possibly.
  

 4          Q.  Then there's several rights that we talked
  

 5    about that had priorities in the late 1800s and early
  

 6    1900s; correct?
  

 7          A.  Correct.
  

 8          Q.  Are those rights curtailed almost every year?
  

 9          A.  The later rights, yes, they are.
  

10          Q.  What is the benefit of those junior rights to
  

11    the canal company?
  

12          A.  The biggest benefit is spring flows, to have
  

13    those large spring flows that we can -- since all of our
  

14    river waters are diverted at Richfield through the
  

15    Dietrich Canal.  The Dietrich area is lower in elevation
  

16    and sandy soils, and the Richfield and North Shoshone
  

17    tracts are heavier soils.
  

18              By using our river rights in the spring we can
  

19    turn that Dietrich area on for a week, maybe 10 days,
  

20    before the rest of the tract comes on, and thereby that
  

21    preserves any storage water that we have in Magic
  

22    Reservoir.
  

23          Q.  So you are able to irrigate those areas with
  

24    these junior rights early in the season?
  

25          A.  We can irrigate them.  It's not done on a full
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 1    delivery basis, there is usually not enough river water
  

 2    to irrigate them fully as in the normal season.  But it
  

 3    does allow us to put on enough water out there that the
  

 4    users can pass that water around and sustain their early
  

 5    planted crops in that kind of soil.
  

 6          Q.  And that prevents the use of storage by the
  

 7    canal company?
  

 8          A.  It does.
  

 9          Q.  During that time period?
  

10          A.  Yes, it does.
  

11          Q.  So when I say "your," I am referring to the
  

12    Big Wood Canal Company.  When Big Wood Canal Company's
  

13    Little Wood rights are in priority, how does Big Wood
  

14    Canal Company take delivery of those rights?
  

15          A.  They are entirely diverted at the Dietrich
  

16    Canal at Richfield.
  

17          Q.  Are they only applied to one area of the canal
  

18    company?
  

19          A.  Yes, only to that Dietrich tract.
  

20          Q.  How many acres is the Dietrich tract?
  

21          A.  It's about 8,200 acres that are irrigated by
  

22    the Magic rights.  There are about 12,000 acres in that
  

23    area portion of which is American Falls delivery.
  

24          Q.  So in addition to that I think you testified
  

25    there are a total of about 36,000 acres that are
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 1    irrigated by Big Wood Canal Company water.
  

 2              Besides the Dietrich tract, where is the
  

 3    location of the other acres?
  

 4          A.  The Richfield area, Richfield tract, is about
  

 5    19,000 acres and North Shoshone tract is about
  

 6    8,800 acres.
  

 7          Q.  Can you briefly explain the Big Wood Canal
  

 8    Company delivery system, how do you deliver the water
  

 9    when it's received.
  

10          A.  Well, our delivery is open canals and large
  

11    canals to the delivery points and then laterals from
  

12    there and then off to individual headgates and
  

13    individual systems.
  

14          Q.  How is it determined how much water a farmer
  

15    or a stockholder receives from Big Wood Canal Company?
  

16          A.  Each stockholder owns a number of shares,
  

17    which is 5/8 of a miner's inch, and whatever their total
  

18    right is is what -- and they request that at a headgate,
  

19    or a number of headgates, and we deliver to that right
  

20    that is held by the stockholder.
  

21          Q.  So if water situation is short, it looks like
  

22    you are going to have a low water supply, do you cut the
  

23    allocation per share?
  

24          A.  We do not.
  

25          Q.  Can you explain why you do not?
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 1          A.  We found over the years of irrigating and
  

 2    using our system, that our most efficient delivery is to
  

 3    deliver 100 percent to the stockholders, try to give
  

 4    them advanced notices to what the water supply would be,
  

 5    and then let them determine what crops they would plant
  

 6    based on that anticipated delivery period.
  

 7          Q.  What factors led to that determination?
  

 8          A.  Beginning in the winter, while we are watching
  

 9    the snowpack and the accumulation and using the best
  

10    estimates to determine what that period might be.
  

11          Q.  What factors led to the determination that a
  

12    100 percent delivery, as long as the water ran, was the
  

13    best way to go rather than cutting allocations?
  

14          A.  We have tried to run our system on something
  

15    less than 100 percent allocation, and the system was
  

16    just built for that and requires considerable alteration
  

17    of our canal system in terms of temporary checks and
  

18    some of that kind of thing to raise elevations to be
  

19    able to service all stockholders, according to their
  

20    needs.  We have just found that if we get to a point
  

21    where everybody is on, everybody is taking delivery,
  

22    that that is our most efficient operation.
  

23          Q.  So based upon that delivery system, you are
  

24    delivering 100 percent to every stockholder as long as
  

25    your water is on; correct?
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 1          A.  That's correct.
  

 2          Q.  And when you cut deliveries or curtail your
  

 3    deliveries, all of the Big Wood supply is cut to all of
  

 4    the stockholders simultaneously.
  

 5          A.  It is.  We will deliver as long as we can
  

 6    treat everybody equitably.
  

 7          Q.  Can you explain this year how the Big Wood
  

 8    Canal Company has been managing its water supply?
  

 9          A.  Well, as closely as possible.  We turned on as
  

10    late as we could, which stressed our crops a bit.  And
  

11    we were lucky enough a couple of weeks ago to have a
  

12    fairly substantial rainfall and were able to shut off
  

13    for 8 days.  And then we came back on and finished the
  

14    season; and, in fact, the reservoir will be exhausted
  

15    this evening.
  

16          Q.  This evening.
  

17          A.  Yes.
  

18          Q.  So you expect that all Big Wood Canal Company
  

19    water supplies will be cut off as of tonight.
  

20          A.  That's true.
  

21          Q.  Do you work closely with the watermaster in
  

22    making your determinations of how the canal company
  

23    operates?
  

24          A.  Our management team does.  That includes
  

25    morning meetings between our watermaster with the Big
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 1    Wood Canal Company as well as Kevin Lakey to determine
  

 2    how flows will be managed to cooperatively maximize the
  

 3    river, not damage the river, but also fulfill the needs
  

 4    of our stockholders.
  

 5          Q.  Is Kevin in those meetings giving Big Wood
  

 6    Canal Company projections of priority date cutoffs and
  

 7    things like that?
  

 8          A.  I'm sure he is, yes.
  

 9          Q.  I'd like you to turn to Exhibit 2.  Can you
  

10    describe what Exhibit 2 is.
  

11          A.  This is a map that shows our delivery area.
  

12    It includes not only that that's delivered under the
  

13    Magic system but also the American Falls system to the
  

14    lower left.
  

15          Q.  Just to clarify, when you say delivery under
  

16    the Magic system, you're talking about Big Wood Canal
  

17    Company water; isn't that correct?
  

18          A.  Yes.  However, the entire acreage was
  

19    originally to be irrigated out of Magic.  And so there
  

20    are Big Wood Canal Company acres below the American
  

21    Falls Canal that are irrigated by agreement from source
  

22    of the Snake River.
  

23          Q.  Is that the exchange rights we've been talking
  

24    about?
  

25          A.  It is referred to as the supplemental right.
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 1          Q.  Or the supplemental right?
  

 2          A.  Yes.
  

 3          Q.  So on this map when you're talking about the
  

 4    Little Wood rights, where are those delivered?
  

 5          A.  They are delivered at Richfield and it talks
  

 6    about the mouth of the Jim Burns Slough and also
  

 7    indicates Station 10 over there by that No. 10.
  

 8          Q.  So it's that area on the right side of the map
  

 9    in the upper right-hand corner?
  

10          A.  It is.  That is the diversion point.
  

11          Q.  And that area that's shown as a place of use
  

12    there, is that where the Little Wood water is delivered?
  

13          A.  The Little Wood water is delivered there.  If
  

14    you follow that line through the desert to directly
  

15    south or to the bottom of the page, you end up in the
  

16    Dietrich area, and that is the area that the water is
  

17    used in.
  

18          Q.  It's used in the Dietrich area?
  

19          A.  It is.
  

20          Q.  So it's diverted at Richfield Canal and then
  

21    delivered to the Dietrich area.
  

22          A.  Yes.
  

23          Q.  So that is the lower right-hand corner of the
  

24    map.
  

25          A.  It is.
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 1              MR. FLETCHER:  I'd move for admission of
  

 2    Exhibit 2.
  

 3              THE HEARING OFFICER:  Any objection to the
  

 4    admission of Exhibit 2, Fletcher's Exhibit 2?
  

 5              Hearing no objection, the document marked as
  

 6    Fletcher Exhibit 2 is received into evidence.
  

 7              (Fletcher Exhibit 2 received.)
  

 8          Q.  (BY MR. FLETCHER)  I would ask that you look
  

 9    at Exhibit 3.  Could you describe what Exhibit 3 is?
  

10          A.  Exhibit 3 I produced.  I was actually on the
  

11    way to deposition, and I dropped by the office and took
  

12    a few readings at the river station at Hailey and the
  

13    corresponding readings at Station 10 at Richfield.
  

14              We had had that rain that I referred to
  

15    previously overnight on May 21st, as noted off there to
  

16    the side.  I noted the river flows at the two locations
  

17    on the 22nd, the following day.  We turned off our
  

18    reservoir that day.
  

19              It's interesting to note that the Hailey gage,
  

20    which of course is that measurement in the Big Wood at
  

21    Hailey and the Richfield gage at 38, and 2 days later
  

22    the river had actually dropped, indicating that the
  

23    rainfall didn't contribute to the river but the cool
  

24    temperatures reduced the flow, and remarkably Station 10
  

25    at Richfield came up to 80.
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 1              And then I followed the data up over the next
  

 2    couple of days, and you can see as diversions came back
  

 3    on, either surface or groundwater, why, Richfield then
  

 4    dropped back even as the river started to raise again.
  

 5          Q.  So what does this information indicate to you?
  

 6          A.  Well, we have noticed, we, especially those
  

 7    people that are on the river more so than myself, that
  

 8    when pumps shut off up on the Bellevue Triangle, river
  

 9    diversions maybe are reduced, why, it has a pretty
  

10    drastic effect and pretty quickly.  This is within
  

11    48 hours on the flows at Richfield.
  

12          Q.  The numbers at the top of this page, where you
  

13    have No. 19, is that a gage number?
  

14          A.  That is a gage number as is No. 10.
  

15          Q.  And No. 10 is a gage number as well?
  

16          A.  Yes, it is.
  

17          Q.  And you obtained this information from what
  

18    source?
  

19          A.  I brought it in our Big Wood office, and it's
  

20    from reports either generated by Kevin Lakey,
  

21    watermaster, or our watermaster in the office taking his
  

22    measures.
  

23          Q.  Are these the gage readings on those days?
  

24          A.  Yes, they are.
  

25          Q.  Are they in cfs?
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 1          A.  They are in cfs.
  

 2              MR. FLETCHER:  I'd move for the admission of
  

 3    Exhibit 3.
  

 4              THE HEARING OFFICER:  Any objection to the
  

 5    admission of Fletcher Exhibit 3?
  

 6              Document marked as Fletcher Exhibit 3 is
  

 7    received into evidence.
  

 8              (Fletcher Exhibit 3 received.)
  

 9          Q.  (BY MR. FLETCHER)  I'd like you to look at
  

10    Exhibit 4.
  

11          A.  Yes.
  

12          Q.  What is this document?
  

13          A.  This is a presentation that I made to the Big
  

14    Wood Ground Water Management Area Advisory Committee.  I
  

15    was asked to generate a report of investments, mainly
  

16    investments that were made in our system to improve its
  

17    efficiency over the tenure of the Big Wood Canal
  

18    Company.
  

19          Q.  What is the date of this document?
  

20          A.  January 5, 2021.
  

21          Q.  Where did you obtain the information that is
  

22    in this document?
  

23          A.  From various documents, from the history of
  

24    our company, water management studies have been made
  

25    over the years as to efficiency of our company.  Some of
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 1    the investment data was gathered from the individuals
  

 2    that participated in improvements, pipelines, that sort
  

 3    of thing to improve their efficiency.
  

 4          Q.  Can you summarize what this report states?
  

 5          A.  It goes back to the inception, the creation of
  

 6    the reservoir as a means of irrigating the desert and
  

 7    the investments that went into the system over the years
  

 8    by the stockholders, paid entirely by the stockholders.
  

 9    Bypass canal to bypass portions of the river that were
  

10    not very efficient, the construction in bringing the
  

11    Milner-Gooding Canal, BOR government funded but totally
  

12    repaid by the stockholders to the tune of 3 1/2 to
  

13    $4 million I understand.
  

14              And then improvements that we've made as a
  

15    company in cooperation with our stockholders.  The
  

16    latest one by a stockholder was a $4 million project.
  

17    He put in a pipeline that pressurizes his farm and
  

18    allowed us to eliminate several miles of lateral and
  

19    eliminate that loss in our system.
  

20              And last year we put in about -- this is not
  

21    even on this list, I don't think, maybe I mentioned it,
  

22    but we were installing about a $350,000 pipeline project
  

23    in Richfield for better efficiencies.
  

24          Q.  Based upon your experience, is Big Wood Canal
  

25    Company constantly striving to improve its water
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 1    efficiencies and deliveries?
  

 2          A.  We are.
  

 3          Q.  In order to do so, is Big Wood Canal Company
  

 4    expending funds?
  

 5          A.  Yes, we are.
  

 6          Q.  And some of those at least are outlined in
  

 7    this report that you prepared?
  

 8          A.  They are.
  

 9          Q.  According to this report, Big Wood Canal
  

10    Company exclusively maintains 470 miles of canals and
  

11    laterals; isn't that correct?
  

12          A.  Right.  The entire American Falls and Big Wood
  

13    systems together are nearly 575 miles, of which 480-ish,
  

14    or whatever that number was, was the original Big Wood
  

15    system, of that about 280 are in the Magic area
  

16    delivered out of Magic Reservoir.
  

17              MR. FLETCHER:  I'd move for the admission of
  

18    Fletcher Exhibit 4.
  

19              THE HEARING OFFICER:  Any objection to
  

20    admission of this document?
  

21              Document marked Fletcher Exhibit No. 4 is
  

22    received into evidence.
  

23              (Fletcher Exhibit 4 received.)
  

24          Q.  (BY MR. FLETCHER)  So you've already mentioned
  

25    that the entire Big Wood Canal Company water supply will
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 1    be shut off tonight; correct?
  

 2          A.  Correct.
  

 3          Q.  What will be the effect on your personal
  

 4    operation when that water supply is cut off?
  

 5          A.  I have -- instead of raising corn, I planted
  

 6    oats for forage that we'll chop.  Again, it was stressed
  

 7    early and stressed a little bit as we extended our
  

 8    turnoff last week.  And instead of being a 30-ton-plus
  

 9    crop of corn, it will be a struggle to be a 10-ton-per-
  

10    acre crop.  We will get one cutting of hay instead of
  

11    three at least.
  

12              I mentioned that I try to maintain nearly 100
  

13    head of stock cows.  Tomorrow I will consummate the deal
  

14    on selling the entire herd.  And for the first time
  

15    since 1942 that my family has owned our property, they
  

16    will not be our cows next year running on our property.
  

17    So we will be in the pasture rental business rather than
  

18    in the cow business.
  

19              Now, admit to you I'm 70 years old and maybe
  

20    it's time to change, and it will be kind of nice to not
  

21    have to feed cows in the wintertime, and we'll see if I
  

22    can tolerate that.  But it was driven, the decision was
  

23    driven by the lack of alternatives for pasture this
  

24    summer and we sold the entire cow herd.
  

25          Q.  Mr. Pendleton, if junior groundwater pumpers
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 1    are curtailed this year, would Big Wood Canal Company be
  

 2    able to take delivery of any of its Little Wood rights
  

 3    this year?
  

 4          A.  We would not.
  

 5          Q.  Why would you not be able to?
  

 6          A.  We take the entirety of that at the Dietrich
  

 7    Canal, as I have mentioned.  In a normal delivery
  

 8    situation this time of year we're diverting 180 to 200
  

 9    cfs, and at this time the rights that will be in play or
  

10    in the near future will be not enough really to start
  

11    its way down the canal.  And so we will leave them in
  

12    the river, or if some of our stockholders have an
  

13    opportunity along the river to rent them, they are
  

14    available.  But they are priority rights, and if they
  

15    cut us deeply, as predicted by the watermaster, they
  

16    take the chance of renting something that will have no
  

17    water.
  

18          Q.  So since curtailment will not necessarily lead
  

19    to greater water supplies, it may lead to these rental
  

20    opportunities you are talking about.  Why is Big Wood
  

21    Canal Company participating in this proceeding?
  

22          A.  As I mentioned before, why, the early flow
  

23    rights are very valuable to us; so that is something
  

24    that we want to pursue.
  

25              Jumping back, the storage rights are not part
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 1    of this consideration, but still if there is a lowering
  

 2    or a discontinuing of diversions pumping in Bellevue
  

 3    Triangle, hopefully the system will have an opportunity
  

 4    to rejuvenate before next spring and we can have hope
  

 5    that not as much water will be drafted from the river to
  

 6    fill that gravel before entry at Stanton Crossing and
  

 7    our water supply in the reservoir.
  

 8          Q.  So if curtailment occurs this year, do you
  

 9    believe it will benefit Big Wood Canal Company next
  

10    year?
  

11          A.  Only in the sense that it would help mitigate
  

12    the drawing down of the groundwater in the Big Wood
  

13    River Basin.
  

14          Q.  What do you base that on?
  

15          A.  Experience, I think Sukow's model runs show
  

16    that, and I know that our hydrologist has indicated that
  

17    there would be certain benefits to Big Wood Canal
  

18    Company.
  

19              MR. FLETCHER:  Thank you.  I have no further
  

20    questions.
  

21              THE HEARING OFFICER:  Thank you, Mr. Fletcher.
  

22              Mr. Rigby, questions?
  

23              MR. RIGBY:  No questions.
  

24              THE HEARING OFFICER:  Mr. Barker or
  

25    Mr. Thompson?  Or Ms. O'Leary?
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 1              MS. O'LEARY:  Yes, Director.
  

 2              THE HEARING OFFICER:  Step to the podium.
  

 3    Thank you.
  

 4
  

 5                       CROSS-EXAMINATION
  

 6    BY MS. O'LEARY:
  

 7          Q.  Good afternoon, Mr. Pendleton.
  

 8              Mr. Pendleton, Mr. Fletcher asked you about
  

 9    the Big Wood Canal Company and Little Wood River rights
  

10    and the priority dates of each of those rights.  I
  

11    counted ten decreed Little Wood River rights.  Is that
  

12    accurate?
  

13          A.  Yes, it is, other than power rights.
  

14          Q.  Correct, for the irrigation and stock water.
  

15    Thank you for the clarification.
  

16          A.  Yes.
  

17          Q.  I just want to touch base on the priority
  

18    dates on those rights.  You did mention that some of
  

19    them were quite junior, and just starting, if I could
  

20    direct your attention to Exhibit 1, I think it would
  

21    just be easiest to just go through these and get
  

22    clarification on these.
  

23              The first right, 37-13043, has a priority date
  

24    of November 13, 1907; correct?
  

25          A.  Correct.
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 1          Q.  Would you consider that to be a junior right?
  

 2          A.  Yes.
  

 3          Q.  And would that right be delivered as a runoff
  

 4    condition?
  

 5          A.  Yes.  A normal year to runoff condition, yes.
  

 6          Q.  So would it be fair to say that the
  

 7    shareholders of Big Wood Canal Company are not relying
  

 8    upon this right to get them through the irrigation
  

 9    season.
  

10          A.  Correct.
  

11          Q.  The next water right, Water Right 37-13111,
  

12    priority date December 24, 1906.  Would you classify
  

13    that in the same manner as the prior right?
  

14          A.  Well, I will point out that is a stock water
  

15    right that doesn't apply during the irrigation season,
  

16    but it has value in the fall of the year for us and
  

17    through the winter.
  

18          Q.  Thank you.
  

19              The next right, Water Right 37-13112, priority
  

20    date June 1, 1920.  Would you classify that as a junior
  

21    right?
  

22          A.  Yes, it's a junior right.
  

23          Q.  So it would be fair to say that similar to the
  

24    first water right that we discussed, your shareholders
  

25    are not relying on this particular water right for
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 1    irrigation purposes throughout the full irrigation
  

 2    season.
  

 3          A.  That's correct.
  

 4          Q.  The next water right, Water Right 37-13113,
  

 5    priority date May 27, 1899, would you classify that as a
  

 6    junior right as well?
  

 7          A.  Yes.
  

 8          Q.  Water Right No. 37-13114, priority date
  

 9    November 6, 1905, would that be the same classification,
  

10    as junior?
  

11          A.  Yes, it would.
  

12          Q.  Moving to the next right, Water Right No.
  

13    37-21401.  This has a priority date of May 15, 1885, and
  

14    I believe your testimony was that that depends on the
  

15    year?
  

16          A.  That depends on the year.  Normally or
  

17    historically, why, yes, that would last into probably
  

18    midsummer.
  

19          Q.  Then we have Water Right 37-21402, priority
  

20    date April 6, 1883.  Did I read that right?
  

21          A.  That's correct, yes.
  

22          Q.  And how would you classify that right?
  

23          A.  That is our premier right, and we would expect
  

24    that to stay on.
  

25          Q.  Through the whole irrigation season?
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 1          A.  Generally, yes.
  

 2          Q.  Did it stay on through the whole irrigation
  

 3    season last summer?
  

 4          A.  No, it did not.  Well, I'm not sure.  Last
  

 5    summer was a dry summer, but I'm not sure.  That would
  

 6    be a question for our watermaster or Mr. Lakey.
  

 7          Q.  Then we have Water Right No. 37-21403,
  

 8    priority date April 1, 1887.  How would you classify
  

 9    that right?
  

10          A.  In a normal year it would run midsummer.
  

11          Q.  So would you classify that a junior, a senior?
  

12          A.  It just would depend on the flows that year.
  

13    We would expect it to last a good portion of the year.
  

14          Q.  Then Water Right 37-21404, priority date
  

15    July 1, 1896.  How would you classify that right?
  

16          A.  That would be close to a junior.
  

17          Q.  And then Water Right 37-21405, priority date
  

18    April 1, 1884, what classification would you designate
  

19    to this right?
  

20          A.  That would be one of our better rights, and we
  

21    would expect it to be in the mid to late summer or full
  

22    season.
  

23          Q.  From what I have heard from you today, the
  

24    premier right, as you called it, that 1883 and then this
  

25    last right we discussed as 1884, those are your more
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 1    senior, it sounded like.  The remainder of the rights
  

 2    were junior or dependent upon the year.  Would you say
  

 3    that is a fair classification?
  

 4          A.  Yes.
  

 5          Q.  And this 1883 right only allows 3.55 cfs; is
  

 6    that correct?
  

 7          A.  Correct.
  

 8          Q.  And the 1884 right only allows 2.61 cfs;
  

 9    correct?
  

10          A.  Correct.
  

11          Q.  So the senior rights held by Big Wood Canal
  

12    Company only represent a very small portion of its total
  

13    decreed water right, would you agree?
  

14          A.  Yes.
  

15          Q.  Mr. Fletcher spoke to you about Big Wood Canal
  

16    Company's place of use for its decreed right, and it's
  

17    accurate to say, please correct me if I'm wrong, that
  

18    the land above the Milner-Gooding Canal is delivered
  

19    with water out of Magic Reservoir; correct?
  

20          A.  That's correct.
  

21          Q.  So that would include the Dietrich tract,
  

22    North Shoshone, and Richfield; is that right?
  

23          A.  Correct.
  

24          Q.  When Magic is turned off, those senior Little
  

25    Wood rights that we were just discussing are not turned
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 1    into that Dietrich Canal because they are not
  

 2    sufficient; right?
  

 3          A.  That's correct.
  

 4          Q.  Instead that water is just left in the river;
  

 5    right?
  

 6          A.  It is, unless it's rented, yes.
  

 7          Q.  So that would theoretically increase the
  

 8    supply for users below the Dietrich Canal, would you
  

 9    agree?
  

10          A.  Yes.
  

11          Q.  It was briefly brought up, the exchange
  

12    condition that we have been discussing this week, and
  

13    during the deposition that we had of you in Twin a week
  

14    ago, I believe you testified that you were familiar with
  

15    Mr. Luke's memorandum to the Department.  Do you recall
  

16    that?
  

17          A.  Yes, I do.
  

18          Q.  We talked about the exchange condition and
  

19    individuals' interpretations of how that should be
  

20    applied; right?
  

21          A.  We did.
  

22          Q.  And I was reviewing that memorandum, and I can
  

23    provide you a copy if you would like, you're familiar
  

24    with Craig Hobdey; right?
  

25          A.  Yes, I am.
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 1          Q.  That is Big Wood Canal Company's former
  

 2    attorney; is that correct?
  

 3          A.  That's correct.
  

 4          Q.  And in Mr. Luke's April 27, 2021, memorandum,
  

 5    Mr. Hobdey summarized the proper application of the
  

 6    exchange condition.  Do you recall that?
  

 7          A.  Yes.
  

 8          Q.  But Mr. Luke has made us aware through his
  

 9    memorandum and then also through his testimony today
  

10    that the water has not been administered as set forth or
  

11    as intended.  Do you recall that?
  

12          A.  I recall that line of thinking.
  

13          Q.  When you say "thinking," does that mean you
  

14    disagree with that?
  

15          A.  Well, I think when that issue was opened up,
  

16    there seemed to be some disparity as to how it should
  

17    have been done, how it had been done.  And as we kind of
  

18    dug to the bottom of that and investigated that and
  

19    spoke with both Mr. Lakey and Tim Luke in our May 1st, I
  

20    believe it was, board meeting, it became apparent that
  

21    they really were on the same page and that the rights
  

22    are being administered correctly and have been
  

23    administered correctly.
  

24          Q.  So perhaps I could have you turn to the
  

25    Department's Exhibit 4.  It should be in that stack of
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 1    papers.  I would like to direct you towards the end,
  

 2    it's Attachment B, page 3.
  

 3          A.  Is it verbiage?
  

 4          Q.  Yeah, I was going to point you to some
  

 5    particular language.
  

 6          A.  In the center of the page it's Watermaster
  

 7    Guidance Regarding --
  

 8          Q.  Actually, in the paragraph above that.  So
  

 9    this was written --
  

10          A.  I just wanted to make sure I was on the right
  

11    page.
  

12          Q.  I appreciate that.
  

13              This was written by Mr. Luke and it was
  

14    directed to Watermaster Kevin Lakey.  So it's saying:
  

15    "You," referring to Mr. Lakey, "reported that you make
  

16    no distinction between river rights with or without the
  

17    exchange condition when delivering water or making
  

18    priority cut determinations."  Do you see that language?
  

19              MR. RIGBY:  Counsel, what page is that on?
  

20              MS. O'LEARY:  Page 3 of Attachment B.
  

21              THE WITNESS:  Let's see if I'm in the right
  

22    attachment.
  

23          Q.  (BY MS. O'LEARY)  It's the paragraph above
  

24    that heading that you just identified.
  

25          A.  That I just indicated?
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 1          Q.  It's the second sentence in that paragraph.
  

 2          A.  Second sentence.  So start again, please.
  

 3          Q.  Sure.  "You reported that you make no
  

 4    distinction between river rights with or without the
  

 5    exchange condition when delivering water or making
  

 6    priority cut determinations."  Do you see that there?
  

 7          A.  Yes.
  

 8          Q.  Would you agree that that means that Mr. Lakey
  

 9    was not administering water historically under the
  

10    specifics of the exchange condition?
  

11          A.  I think what he's saying there is
  

12    administering the river rights, both or all based on
  

13    reading at Station 54 at Shoshone.  So without regard of
  

14    whether they were above or below the Milner-Gooding
  

15    Canal.
  

16          Q.  Right.  And the exchange condition is
  

17    dependent on designated land above and below the canal;
  

18    correct?
  

19          A.  But the priority cutoff is still determined
  

20    the same.  They do not receive water below the Milner-
  

21    Gooding Canal if they are not entitled to it by priority
  

22    at Station 54.
  

23          Q.  Well, if he's not making the distinction
  

24    between river rights with or without the condition, it
  

25    would be fair to say that he's not administering the
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 1    condition properly; correct?  You have to make that
  

 2    distinction to administer the condition properly.
  

 3          A.  That's not the way I understand it.
  

 4          Q.  Okay.  And then this memo goes on to give
  

 5    instructions on how to proceed moving forward; correct?
  

 6          A.  It does.
  

 7          Q.  And based on no prior distinctions being made,
  

 8    it's now asking for distinctions to be made; correct?
  

 9          A.  Yes.
  

10          Q.  So it's clarifying how the right should be
  

11    properly administered.
  

12          A.  Yes.  I would only add that, again, as we had
  

13    those folks in the same group, that it became more and
  

14    more clear that really they were on the same page and
  

15    they were being delivered in accordance with the
  

16    exchange agreement.
  

17          Q.  What folks are you referring to?
  

18          A.  Tim Luke and Kevin Lakey at our board meeting
  

19    on May 1st, Big Wood Canal Company board.
  

20          Q.  You listened to Mr. Luke's testimony
  

21    yesterday; correct?
  

22          A.  I did.
  

23          Q.  He confirmed these instructions; correct?
  

24          A.  Yes.
  

25          Q.  Moving forward with administering the water
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 1    pursuant to the instructions in this memorandum, it's
  

 2    likely that that administration will have some type of
  

 3    impact; correct?
  

 4          A.  It could.
  

 5          Q.  That means that there could be an adjustment
  

 6    of the priority cut dates; right?
  

 7          A.  That is a possibility.  But again, that's why
  

 8    we asked those two individuals to be at our board
  

 9    meeting because we anticipated there would be some great
  

10    benefit to the diversions above Shoshone, above 54.
  

11          Q.  To clarify, when you are saying those "two
  

12    individuals," that is Mr. Lakey and Mr. Luke; correct?
  

13          A.  That's correct.
  

14              But it became apparent by the end of the
  

15    meeting that there was no wet water for Big Wood Canal
  

16    Company to anticipate delivered above that 54 gage, no
  

17    additional waters.  That would tell me that they have
  

18    administered correctly, or consistently at least.
  

19          Q.  Now, you were just mentioning gages.  You
  

20    testified earlier that your Exhibit 3, that you created
  

21    this document based on some measurements that the
  

22    watermaster provided; correct?
  

23          A.  Yes.
  

24          Q.  One of these measurements is from Station 10
  

25    at Richfield.
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 1          A.  It is.
  

 2          Q.  Were you present during Ms. Sukow's testimony
  

 3    regarding measuring devices and sensors at Station 10?
  

 4          A.  I was listening on Zoom as I came to Boise,
  

 5    yes.
  

 6          Q.  Do you recall her testifying that there were
  

 7    concerns that there were not adequate manual
  

 8    measurements to calibrate from that station?
  

 9          A.  Yes, I heard that comment.
  

10          Q.  Your numbers are based on the gages from that
  

11    station; correct?
  

12          A.  They are.
  

13          Q.  So these numbers are based on uncalibrated
  

14    measurements, would you agree?
  

15          A.  I would not agree with that statement.  I
  

16    think her testimony indicated that she would like to see
  

17    more manual measurements to support the SCADA
  

18    instruments that are there and measuring other measuring
  

19    stations.  And we find it common as you go through the
  

20    summer about on a monthly basis that these gage stations
  

21    need to be recalibrated, and that has to do with moss
  

22    buildup or other things in the system over the summer.
  

23              So it's not uncommon for there to be some
  

24    minor error in every season.  And I think that, yes, her
  

25    comment is maybe true, that maybe there is reason to
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 1    believe on a daily basis from one month to the next
  

 2    there may be some deviations.
  

 3          Q.  I understand there could always be more
  

 4    measurements.  But she testified that there were not
  

 5    adequate manual measurements.  So these numbers in your
  

 6    Exhibit 3 are based on inadequate manual measurements
  

 7    per Ms. Sukow.
  

 8          A.  They are based on the data that we use on a
  

 9    daily basis to manage the river.  You can make the same
  

10    argument possibly at the Hailey gage, and that's a USGS
  

11    gage.
  

12          Q.  But you don't recall Ms. Sukow testifying to
  

13    concerns about that gage, do you?
  

14          A.  No, she didn't.
  

15          Q.  Now, Big Wood Canal Company is claiming injury
  

16    from groundwater pumpers within the Bellevue Triangle;
  

17    correct?
  

18          A.  Yes.
  

19          Q.  But you have not identified any specific
  

20    groundwater rights causing that alleged injury, have
  

21    you?
  

22          A.  No.
  

23          Q.  You have not specifically identified how the
  

24    groundwater pumpers in that Bellevue Triangle area are
  

25    affecting your, meaning Big Wood Canal Company's,
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 1    decreed rights, have you?
  

 2          A.  The company, no, but through our hydrologist
  

 3    and those types of studies we are trying to pinpoint
  

 4    those or have pinpointed those.
  

 5          Q.  When you mention your hydrologist, is that
  

 6    Eric Miller?
  

 7          A.  It is.
  

 8          Q.  So you are basing the alleged injuries on Mr.
  

 9    Miller's report?
  

10          A.  Yes, we are.
  

11          Q.  And that's that June 1, 2021, report?
  

12          A.  I would assume that's correct.
  

13          Q.  So Big Wood Canal Company hasn't made any
  

14    calculations on its own regarding shortfalls of water.
  

15          A.  No.
  

16          Q.  Or effects that groundwater pumpers within the
  

17    Bellevue Triangle may be having on its decreed rights;
  

18    correct?
  

19          A.  No.  We are depending on our hydrologist, yes.
  

20          Q.  I believe you testified in your deposition
  

21    that about a quarter of your shareholders are still
  

22    using gravity irrigation methods; is that correct?
  

23          A.  That is probably correct, over the entire
  

24    system, yes.
  

25          Q.  Would you agree that that method of irrigation
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 1    is not as efficient as other methods of irrigation, such
  

 2    as pivots?
  

 3          A.  Yes.
  

 4          Q.  I recall you testifying in your deposition
  

 5    that Big Wood Canal Company has not made any efforts to
  

 6    design or secure funding for a pipeline to bring water
  

 7    from the Milner-Gooding Canal to the lands up north
  

 8    above it.
  

 9          A.  No, that would require pumping.  It's just
  

10    geographically impossible to deliver to North Shoshone
  

11    or Richfield from the river, or from the Milner-Gooding
  

12    Canal, as you mentioned.
  

13          Q.  Ms. Sukow testified during her May 27, 2021,
  

14    deposition that the Department received letters from Big
  

15    Wood Canal Company informing it that the canal company
  

16    was planning on making a delivery call.  Are you aware
  

17    of those letters?
  

18          A.  Yes, they were in coordination with the Little
  

19    Wood-Big Wood users.
  

20          Q.  Do you recall when these letters were sent?
  

21          A.  I don't particular dates, but they are of
  

22    record.
  

23          Q.  Were you involved in drafting those letters?
  

24          A.  They were drafted and I read and signed, if
  

25    those are the letters you're referring to.
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 1          Q.  What do the letters say?
  

 2          A.  That we were going to participate in the call,
  

 3    and we felt as though we were injured, and that we were
  

 4    supporting the association or the group of decreed
  

 5    holders in the action.
  

 6          Q.  I know you said you don't specifically recall
  

 7    the date, but would those letters have been sent within
  

 8    the last year or two?
  

 9          A.  No.  They would be previous to that, I
  

10    believe.
  

11          Q.  Around 2017?
  

12          A.  Yes, could have been.
  

13          Q.  Was the call actually made after those letters
  

14    were sent?
  

15          A.  I forget the dates, but I'm going to say that
  

16    yes, there was a call attempted and because of
  

17    technicalities was not made.
  

18          Q.  Would that have been in 2015 or 2017?
  

19          A.  There were two, two attempts at a call, and I
  

20    think, was it '15 or '17?  I'm not certain, but yes, two
  

21    call attempts.
  

22          Q.  You also testified in your deposition that Big
  

23    Wood Canal Company requested conjunctive administration
  

24    in Water District 37.  Do you recall that?
  

25          A.  I may have said that, but that's not what we
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 1    are here today about.
  

 2          Q.  That wasn't my question.  My question was:
  

 3    Did Big Wood Canal Company request conjunctive
  

 4    administration?
  

 5          A.  We get to a legal term here, and that seems to
  

 6    be what is being dwelled on by yourself and others.  We
  

 7    have been working with those folks, I personally for a
  

 8    number of years, trying to come to some sort of
  

 9    cooperative management that would allow both the pumpers
  

10    and the stockholders of my company to prosper and
  

11    survive.
  

12              So if the legal term is "conjunctive
  

13    management," we submitted an answer to a management plan
  

14    that was presented by the groundwater pumpers and our
  

15    proposal which spurred the formation of the groundwater
  

16    Advisory Committee.  But we are really seeking in this
  

17    action priority administration.
  

18          Q.  So based on your understanding of conjunctive
  

19    administration, Big Wood Canal Company did request such
  

20    administration from the Department.
  

21          A.  In a legal sense?
  

22          Q.  Based on your understanding.
  

23          A.  On my understanding at the time, I probably
  

24    said that, yes.
  

25          Q.  That would have been last fall?
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 1          A.  What we submitted last fall was an answer to a
  

 2    management plan, not a request for conjunctive
  

 3    management.  So it gets back to the legal term.
  

 4          Q.  Sure.  I'm not trying to -- I just asked based
  

 5    on your understanding whether Big Wood Canal Company had
  

 6    requested conjunctive administration, and I was just
  

 7    trying to get a time period for when that request was
  

 8    made.
  

 9          A.  So I guess I don't know how to answer that,
  

10    depending on the legalese that was involved in the
  

11    documents you are referring to.  We have been seeking
  

12    some sort of cooperative management plan, whatever form
  

13    that takes.
  

14              MS. O'LEARY:  Okay.  Thank you, Mr. Pendleton.
  

15    That's all the questions I had.
  

16              THE HEARING OFFICER:  Thank you, Ms. O'Leary.
  

17              I'll circle back.  Mr. Thompson, do you have
  

18    questions?
  

19              MR. THOMPSON:  I have a couple.
  

20
  

21                       CROSS-EXAMINATION
  

22    BY MR. THOMPSON:
  

23          Q.  Hi, Mr. Pendleton.  Travis Thompson for the
  

24    South Valley Ground Water District.
  

25              Can you pull up Tim Luke's memo, that IDWR
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 1    Exhibit 4.
  

 2          A.  Yes.
  

 3          Q.  Could you turn to page 9.
  

 4          A.  Of the original document, or the main
  

 5    document?
  

 6          Q.  Correct.
  

 7          A.  Yes.
  

 8          Q.  Is there a Figure 3 on that memo?
  

 9          A.  Yes.
  

10          Q.  Right above that figure Mr. Luke describes the
  

11    increases and the total diversions, and I think he
  

12    references the Big Wood Canal Company water rights.  Do
  

13    you recognize that?
  

14          A.  Yes.
  

15          Q.  And it looks like junior to 1899 -- well,
  

16    including the 1899, that 540 cfs increase is probably
  

17    mostly all Big Wood Canal Company water rights; is that
  

18    correct?
  

19          A.  Yes, I would think that is correct.
  

20          Q.  Do you agree with his characterization that is
  

21    a high runoff water supply appropriation?
  

22          A.  Yes.
  

23          Q.  So my question to you is:  Is there 900 cfs in
  

24    the Little Wood, has that water ever been diverted, all
  

25    of that?
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 1          A.  All of that?
  

 2          Q.  Yes.
  

 3          A.  There probably would be isolated instances,
  

 4    yes.  Unfortunately that diversion can only handle about
  

 5    200 cfs.  So your question is a little bit null there
  

 6    because that's the capacity of the Dietrich Canal, about
  

 7    200 cfs.
  

 8          Q.  But when those rights are in priority in the
  

 9    early spring, that's what supplies that canal at that
  

10    time.
  

11          A.  It is.  It allows us not to turn on the rest
  

12    of the system or supplements, reduces our draws on that
  

13    storage reservoir.
  

14          Q.  How often do those rights stay on priority, I
  

15    guess, for the length of the irrigation season?
  

16          A.  I don't know.  Honestly, that is kind of a
  

17    management function, and being on the board I stepped
  

18    away a little bit.  But it would be a question for
  

19    either Mr. Lakey or possibly somebody from our
  

20    management team.
  

21          Q.  Could you turn back to your Exhibit 3,
  

22    Fletcher Exhibit 3.
  

23          A.  Yes.
  

24          Q.  These were your notes from gage readings, is
  

25    that correct, at the Hailey and then the Station 10 at
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 1    Richfield?
  

 2          A.  Yes.
  

 3          Q.  You stated that there was a rain event 5/21
  

 4    and then you saw Station 10 go up; is that correct?
  

 5          A.  That's correct.
  

 6          Q.  So could part of that increase be due to the
  

 7    rain?
  

 8          A.  It doesn't show in the river.  The river
  

 9    actually drops.  You would expect the higher elevations.
  

10          Q.  The river at the Big Wood River?
  

11          A.  At Hailey, yes.
  

12          Q.  How about the Little Wood?
  

13          A.  The Little Wood you would expect to -- I would
  

14    not expect a lot of rainfall contribution.  For one, the
  

15    land is dry, the deserts are dry, all of that is dry
  

16    through that stretch from Silver Creek to the Richfield
  

17    gage.  There was no runoff.
  

18          Q.  Do you have any personal knowledge of that?
  

19          A.  No.  Just in the fact that it took blacktop at
  

20    my place to make a puddle.  The ground took it all.  We
  

21    are talking something less than 3/4 of an inch of rain.
  

22          Q.  Would that have shut off diversions?
  

23          A.  It possibly could have shut down the
  

24    diversions.  Although, just looking at the canals
  

25    visually, the 45 and the Baseline Canal, we went up for
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 1    an evening dinner, and they were still running pretty
  

 2    darn high.  So I didn't visually see it.  I certainly --
  

 3    I mean, I did visually see it in the canals, and the
  

 4    appearance in the canals, obviously did not go to the
  

 5    measurements to verify if they reduced their surface
  

 6    diversions.
  

 7          Q.  How about individual surface diversions off of
  

 8    Silver Creek or the Little Wood?
  

 9          A.  I would have no knowledge of that.
  

10          Q.  Would you expect those to shut down during
  

11    that event?
  

12          A.  It's possible that they shut them down quite
  

13    often in a small event.  That was a relatively small
  

14    event.  It was big for Magic because we could shut off
  

15    for a while.  But in that small amount of rainfall in
  

16    that area up there, I would not expect that they changed
  

17    those river diversions.  I could be totally wrong.  That
  

18    is my speculation.
  

19          Q.  But it's your testimony that the groundwater
  

20    pumps shut off.
  

21          A.  That's the easiest thing to do is to flip a
  

22    switch.  It takes some work to adjust deliveries.
  

23          Q.  But do you have any personal knowledge of
  

24    pumps going off at that time?
  

25          A.  No, I do not.
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 1          Q.  So it would be fair to say this could be a
  

 2    combination of surface and groundwater diversions going
  

 3    off.
  

 4          A.  I think that is very fair, yes.
  

 5          Q.  I guess the last question, your testimony
  

 6    about your Big Wood Canal Company water rights and your
  

 7    own property, are you intending to offer that as
  

 8    evidence of injury in this proceeding dealing with the
  

 9    Little Wood?
  

10          A.  No, because our rights -- we have many
  

11    stockholders; we have 1,200 stockholders.  I know of
  

12    individuals that have some big losses, and they would
  

13    certainly be happy to step forward and offer those.  But
  

14    they are not as easily isolated as those individual
  

15    users that you heard from this morning and those you'll
  

16    hear from this afternoon whose water applies to a very
  

17    specific piece of property based on a decreed right.
  

18          Q.  So would you agree that injury to the Big Wood
  

19    Canal Company's Big Wood water rights is beyond the
  

20    scope of this proceeding?
  

21          A.  Until we include storage rights, yes, that's
  

22    correct.
  

23          Q.  One last question, if junior groundwater
  

24    rights in the Triangle are curtailed, do you agree that
  

25    the Big Wood Canal Company would not be able to put its
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 1    Little Wood rights to beneficial use if water shows up
  

 2    for those?
  

 3          A.  Only if we rent those to one of our
  

 4    stockholders who can access those from the river.
  

 5          Q.  Do you have a rental in place today?
  

 6          A.  We have a rental policy, and if the agreement
  

 7    of last night would have gone forward, I had one
  

 8    individual who wanted to rent most of our premier right,
  

 9    the 1883 right.
  

10          Q.  But as of today you don't have a rental; is
  

11    that true?
  

12          A.  No.  There is concern -- it would be a sum
  

13    that has to be paid regardless of whether that priority
  

14    stays in play or whether that priority is terminated.
  

15    And there is question of whether that 1883 right may be
  

16    cut by midsummer.
  

17              MR. THOMPSON:  That's all the questions I
  

18    have.
  

19              THE HEARING OFFICER:  Thank you, Mr. Thompson.
  

20              Ms. Vonde is not here and is participating as
  

21    I look at the screen remotely.  So I think that's the
  

22    group 2 questioning.
  

23              Group 3, Mr. Bromley?
  

24              MR. BROMLEY:  Thank you.
  

25    ///
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 1                       CROSS-EXAMINATION
  

 2    BY MR. BROMLEY:
  

 3          Q.  Hi, Mr. Pendleton.
  

 4          A.  Good afternoon.
  

 5          Q.  How are you?
  

 6          A.  Good.
  

 7          Q.  Thanks for being here.
  

 8              I have three questions; so very brief.
  

 9              First is, do you know when your Little Wood
  

10    rights generally turn on at the start of a year?  So
  

11    let's just talk about an average year.
  

12          A.  On an average year we may come on, depending
  

13    on the demands of weather, latter part of April.  Our
  

14    normal target date is about the 1st of May.  However, in
  

15    relation to these decreed rights where they need those
  

16    earlier out on the Dietrich tract, we may divert those
  

17    in mid April.
  

18          Q.  Do you know this year when those rights turned
  

19    on?
  

20          A.  We turned on our system about the 7th I
  

21    believe, and those rights to Dietrich were probably
  

22    turned on the last week of April, first of May, bought
  

23    us about 10 days to a week.
  

24          Q.  Thank you.
  

25              Second question is:  Are you asking for



Hearing - Vol. III - June 9, 2021 569

  

 1    curtailment of groundwater pumping outside of the
  

 2    Bellevue Triangle?
  

 3          A.  No.
  

 4          Q.  Third question:  If junior groundwater users
  

 5    are able to show they can mitigate, would you agree that
  

 6    they ought to be able to mitigate?
  

 7          A.  I would hope so.  I would hope that we can
  

 8    come to some agreement.  I've been pursuing that for
  

 9    more than 5 years, if that answers your question.
  

10          Q.  It does.
  

11              MR. BROMLEY:  Thank you.
  

12              THE HEARING OFFICER:  Thank you, Mr. Bromley.
  

13              Now, other questions from those in group 3.  I
  

14    see John Simpson is not here and is participating
  

15    remotely.
  

16              Mr. Robertson, any questions?
  

17              MR. ROBERTSON:  No questions.
  

18              THE HEARING OFFICER:  Mr. O'Bannon?
  

19              MR. O'BANNON:  No questions.
  

20              THE HEARING OFFICER:  I don't think we have
  

21    anyone else.
  

22              Redirect, Mr. Fletcher.
  

23              MR. FLETCHER:  I don't have any questions.
  

24              THE HEARING OFFICER:  Redirect, Ms. O'Leary?
  

25              MS. O'LEARY:  No.
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 1              THE HEARING OFFICER:  There is no redirect.
  

 2              Thank you, Mr. Pendleton, for your testimony.
  

 3    And I want to personally thank Mr. Pendleton for his
  

 4    long years of service on the canal board, and anybody
  

 5    that serves that long and sits in that many midnight
  

 6    meetings deserves some public recognition.  Thank you.
  

 7              THE WITNESS:  Thank you.
  

 8              THE HEARING OFFICER:  I had to sit through
  

 9    some of those meetings and they are never done until
  

10    midnight.
  

11              THE WITNESS:  You didn't mention we started at
  

12    9:00 in the morning.
  

13              THE HEARING OFFICER:  Yeah.
  

14              Mr. Rigby or Fletcher, next witness.
  

15              MR. RIGBY:  Mr. Director, we'd call John
  

16    Arkoosh to the stand.
  

17              THE HEARING OFFICER:  Mr. Arkoosh, if you'll
  

18    come forward, please.
  

19                         JOHN ARKOOSH,
  

20       having been called as a witness by the Big Wood &
  

21       Little Wood Water Users Association and first duly
  

22                  sworn, testified as follows:
  

23
  

24              THE HEARING OFFICER:  Mr. Rigby, you may
  

25    question Mr. Arkoosh.
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 1              MR. RIGBY:  Thank you.
  

 2
  

 3                       DIRECT EXAMINATION
  

 4    BY MR. RIGBY:
  

 5          Q.  Good afternoon, John.
  

 6          A.  Hi.
  

 7          Q.  Please state your full name and current
  

 8    address for the record.
  

 9          A.  John Arkoosh, my address is 490 Ohlinger Road,
  

10    Shoshone, Idaho 83352.
  

11          Q.  And you are a party to this proceeding?
  

12          A.  Yes.
  

13          Q.  Is it also a fact that your father is a party
  

14    to this proceeding?
  

15          A.  He is.
  

16          Q.  What is his name?
  

17          A.  William Arkoosh.
  

18          Q.  Do the two of you work together, I'll call it
  

19    a loosely knit partnership?
  

20          A.  Yeah, we have a partnership; we own equipment
  

21    and cattle together.  We each own our own farms and
  

22    operate them kind of together, sharing equipment and
  

23    feed.
  

24          Q.  The reason I'm asking that is, is it your
  

25    intention today to cover not only the water rights on
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 1    your particular farm but also your father's farm?
  

 2          A.  Yes, it is.
  

 3          Q.  Is that because you have personal knowledge of
  

 4    both farms?
  

 5          A.  Yes.
  

 6          Q.  Let's talk about how personal that knowledge
  

 7    is.  How far back do you go on those particular two
  

 8    farms?
  

 9          A.  His two farms?  Well, I was born in 1965; so
  

10    the one farm we owned then.  And I believe he bought the
  

11    other one when I was 12 years old.  He rented it for a
  

12    couple years before that.
  

13          Q.  So do you have personal familiarity with the
  

14    irrigation practices on his farm as well as your farm?
  

15          A.  Yes.
  

16          Q.  The answer you just gave me, was that as to,
  

17    we'll call them your father's farm?
  

18          A.  Yes.
  

19          Q.  How about as far as your farm, how long have
  

20    you owned your farm?
  

21          A.  I should have looked back to see for sure, but
  

22    I'm thinking maybe 2007 for one and 2015 for the other,
  

23    and both of those farms I rented at least for several
  

24    years.  In the case of the second farm, I leased it for
  

25    nearly 15 years before I purchased it.
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 1          Q.  So again, is it fair to say then you are
  

 2    fairly comfortable with being able to address the water
  

 3    usage on both your father's farms as well as your farms?
  

 4          A.  Yes, I think so.
  

 5          Q.  Are you a member of the Big Wood & Little Wood
  

 6    Water Users Association?
  

 7          A.  Yes.
  

 8          Q.  Do you hold a position there?
  

 9          A.  Well, they call me chairman of the board, but
  

10    it's not a very big board.  So that's my position there.
  

11          Q.  You have heard the testimony of Mr. Brossy as
  

12    far as what the organization is all about.  Do you have
  

13    any -- without getting into the details of it, do you
  

14    have anything to add to that?
  

15          A.  No, that was an accurate description.
  

16          Q.  All right.  Let's proceed then.  And if it's
  

17    okay, please turn to -- and maybe we need to -- is it
  

18    opened up to Bill's?
  

19          A.  Yes.
  

20          Q.  Very good.  Would you turn, first of all, to
  

21    Bill's water rights.  That would be W. Arkoosh exhibits;
  

22    is that correct?
  

23          A.  Exhibit 2?
  

24          Q.  Let's go to Exhibit 2 to begin with; that's
  

25    correct.
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 1          A.  Okay.
  

 2          Q.  So as quickly as possible.  Let's just go
  

 3    through his water rights.
  

 4              Exhibit 2 purports to be Water Right 37-59M;
  

 5    is that correct?
  

 6          A.  Yes.
  

 7          Q.  And it's 5/27/99?
  

 8          A.  Yes.
  

 9          Q.  Priority date?
  

10          A.  Yes.
  

11          Q.  For 2.304 cfs irrigation?
  

12          A.  Yes.
  

13          Q.  And Exhibit --
  

14              MR. BROMLEY:  Mr. Director, I'll renew my
  

15    objection, as you previously ruled on, but this 37-59M
  

16    is a Big Wood River right.
  

17              THE WITNESS:  This is a Cottonwood right, yes.
  

18          Q.  (BY MR. RIGBY)  That's what I was going to ask
  

19    next.
  

20          A.  Yes.
  

21          Q.  So again, what we addressed in the cross -- or
  

22    excuse me, the direct with Mr. Brossy, do you agree that
  

23    this is the Cottonwood right?
  

24          A.  Yes, it is.
  

25          Q.  It's the same right that he was referring to.
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 1          A.  Yes.
  

 2          Q.  Are you using this particular right in any way
  

 3    to show injury for this particular action that is before
  

 4    the Director?
  

 5          A.  No.
  

 6          Q.  Therefore, are you presenting it only to show
  

 7    your full water capacity or full water rights
  

 8    themselves?
  

 9          A.  Yes.
  

10              THE HEARING OFFICER:  Mr. Rigby, I'm trying to
  

11    catch up.  It's a little bit hard for me to find the
  

12    tabs here.  Maybe everybody else is faster than I am.
  

13    So you are under William or W. Arkoosh.
  

14              MR. RIGBY:  That's correct.  So No. 2 and 3
  

15    were stickered as W. Arkoosh Exhibit 2 and W. Arkoosh
  

16    Exhibit 3.
  

17              THE HEARING OFFICER:  Okay.  So Mr. Bromley,
  

18    you objected or at least reiterated your previous
  

19    objection.  Do you still object to this particular
  

20    document?
  

21              MR. BROMLEY:  Yes, Director, I'm just renewing
  

22    my same objection, which you've already ruled on and Mr.
  

23    Rigby has explained, but I'm just renewing the same
  

24    objection.
  

25              THE HEARING OFFICER:  Okay.  So for purposes
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 1    of the record, I'll overrule the objection with the same
  

 2    stipulation, that this particular water right is just
  

 3    showing the total water supply but not for purposes of
  

 4    water administration.
  

 5              MR. RIGBY:  Very good.
  

 6              THE HEARING OFFICER:  Okay.
  

 7          Q.  (BY MR. RIGBY)  All right.  So John, if you'll
  

 8    move now to W. Arkoosh Exhibit No. 4, please.
  

 9          A.  Okay.
  

10          Q.  Again, attempting to expedite, it purports to
  

11    state that it's Water Right 37-176, with 4/01/1890
  

12    priority, and 2 cfs diversion right.  Is that what you
  

13    understand?
  

14          A.  Yes.
  

15          Q.  And where is -- well, let's go to W. Arkoosh
  

16    Exhibit 5.  That purports to be the IDWR's-generated
  

17    mapping of place of use of that particular water right;
  

18    is that correct?
  

19          A.  Yes.
  

20          Q.  As you review that mapping, is that an
  

21    accurate description of the place of use of Water Right
  

22    37-176?
  

23          A.  Yes.
  

24          Q.  Explain again, as I've asked others, the river
  

25    or stream that appears to be meandering through that,
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 1    what river is that?
  

 2          A.  That is Little Wood River.
  

 3          Q.  Where particularly is this located
  

 4    geographically?  You can use maybe some of the others
  

 5    that have testified or from station such and such.  What
  

 6    would be a good way to describe where you fit?
  

 7          A.  Well, we're just downstream probably 4 miles
  

 8    from where the South Gooding Main Canal leaves Little
  

 9    Wood River, and there is some, I believe, some measuring
  

10    stations there where those canals take off.  That's
  

11    upstream about 4 miles.  This is about 4 miles east of
  

12    Gooding on the Little Wood River.
  

13              MR. RIGBY:  Very good.
  

14              So I would move for the admission of
  

15    W. Arkoosh Exhibit 4 and W. Arkoosh Exhibit 5.
  

16              THE HEARING OFFICER:  Any objection to the
  

17    admission of these documents?
  

18              Very well.  Hearing no objection, the
  

19    documents that are marked as W. Arkoosh Exhibit 4 and
  

20    Exhibit 5 are received into evidence.
  

21              (W. Arkoosh Exhibits 4 and 5 received.)
  

22          Q.  (BY MR. RIGBY)  If you'll turn to W. Arkoosh
  

23    Exhibit 6, please.
  

24          A.  Yes.
  

25          Q.  And again, Water Right, it purports to read
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 1    Water Right 37-327, with a priority date of 5/15/84,
  

 2    diversion rate of 2.2 cfs; is that correct?
  

 3          A.  Yes.
  

 4          Q.  Again, turning to W. Arkoosh Exhibit 7, which
  

 5    is the IDWR-generated mapping of this particular water
  

 6    right.  Does that appear to be correct?
  

 7          A.  Yes.
  

 8          Q.  As it relates to the previous water right, it
  

 9    appears to be different lands; is that correct?
  

10          A.  Yes.
  

11          Q.  And where are they located one from the other,
  

12    generally?
  

13          A.  This would be probably 4 miles upstream on the
  

14    Little Wood River.
  

15          Q.  But again, diverting from the Little Wood
  

16    River.
  

17          A.  Yes, Little Wood River runs through the
  

18    property.
  

19          Q.  In relationship to the Gooding Canal?
  

20          A.  The Gooding-Milner Canal?
  

21          Q.  Yes.
  

22          A.  I guess it would -- well, the Gooding-Milner
  

23    dumps into Little Wood at Shoshone.  So I guess it's on
  

24    both sides of the -- that water is carried by the
  

25    Gooding -- yeah, it's right there.
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 1          Q.  Very good.
  

 2              MR. RIGBY:  I would again move for the
  

 3    admission of W. Arkoosh Exhibit 6 and W. Arkoosh
  

 4    Exhibit 7.
  

 5              THE HEARING OFFICER:  Any objection to the
  

 6    admission of these documents?
  

 7              The documents marked as Exhibit 6 -- well, let
  

 8    me back up.  W. Arkoosh Exhibit 6 and 7 are received
  

 9    into evidence.
  

10              (W. Arkoosh Exhibits 6 and 7 received.)
  

11              THE HEARING OFFICER:  Mr. Rigby, I just have a
  

12    question of Mr. Arkoosh.  I thought his last answer was
  

13    that this place of use is located on both sides of the
  

14    Milner-Gooding.
  

15              THE WITNESS:  Well -- do you want me to answer
  

16    or --
  

17              MR. RIGBY:  Yes, please do.
  

18              THE HEARING OFFICER:  I don't understand.  I
  

19    don't see the canal.
  

20              THE WITNESS:  If you're talking about, the
  

21    Gooding-Milner Canal comes into Shoshone.  Part of it is
  

22    diverted north of Shoshone via the North Gooding Main, I
  

23    believe they call it, and the rest continues down Little
  

24    Wood River -- dumps into Little Wood River and continues
  

25    down to the South Gooding Main where most of that water
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 1    is taken out of the river and distributed to American
  

 2    Falls, which is downstream.
  

 3              THE HEARING OFFICER:  So this place of use is
  

 4    located below the point of injection where Snake River
  

 5    water is injected into the Little Wood River, this is
  

 6    downstream.
  

 7              THE WITNESS:  Yes.
  

 8              THE HEARING OFFICER:  Okay.
  

 9              THE WITNESS:  Yes.
  

10              THE HEARING OFFICER:  All right.  I
  

11    misunderstood the answer.
  

12              THE WITNESS:  I probably didn't state it very
  

13    clearly.
  

14              THE HEARING OFFICER:  Thank you.
  

15          Q.  (BY MR. RIGBY)  If you'll turn to W. Arkoosh
  

16    Exhibit No. 8.
  

17              MR. THOMPSON:  Just for the record, I'll
  

18    stipulate to the rest of your exhibits.
  

19              MR. RIGBY:  I would love that.
  

20              THE HEARING OFFICER:  The rest of W. Arkoosh
  

21    exhibits?
  

22              MR. FLETCHER:  No objection.
  

23              THE HEARING OFFICER:  Anybody else?
  

24              Thank you, Mr. Thompson.  That's helpful.
  

25              Perhaps I should have asked if the parties
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 1    would stipulate to the exhibits.  So based on the
  

 2    statements here, the documents marked as W. Arkoosh
  

 3    Exhibits 8 through 11 are received into evidence.  Is
  

 4    that the last one?
  

 5              MR. RIGBY:  It is, Mr. Director.
  

 6              THE HEARING OFFICER:  Thank you.
  

 7              (W. Arkoosh Exhibits 8, 9, 10, 11 received.)
  

 8          Q.  (BY MR. RIGBY)  So just to be clear then, the
  

 9    two mappings that we just discussed of those first two
  

10    before we stipulated to the balance, were any of the
  

11    water rights additional lands or places of use than
  

12    those?
  

13          A.  The water rights we discussed?
  

14          Q.  Right.
  

15          A.  No.
  

16          Q.  So all the other water rights are additional
  

17    water rights for those two particular pieces of land.
  

18          A.  Yes.
  

19          Q.  Now, as far as W. Arkoosh's lands, does he or
  

20    you have any supplemental supply of water in addition to
  

21    the water rights you have described here?
  

22          A.  He does have some supplemental water on what
  

23    we call the Leabo place, the place just east of Gooding.
  

24    I believe there is around 100 inches, it's about
  

25    two-thirds of what the decreed right is, or probably not
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 1    what the decreed right is if you're counting the
  

 2    Cottonwood water.  But yes, he does have about enough to
  

 3    irrigate two-thirds of that farm with --
  

 4          Q.  Which particular farm would that be?  Would it
  

 5    be under Exhibit No. 2 or No. 4?
  

 6          A.  No. 2.
  

 7          Q.  No. 2?
  

 8          A.  The first one we talked about.
  

 9          Q.  Very good.  Again, you say that 100 inches are
  

10    applied toward that.
  

11          A.  Yes.
  

12          Q.  And is that able to be applied at any time
  

13    throughout the season?
  

14          A.  Just when some of your decreed water is out of
  

15    priority, then that supplemental water kicks in.
  

16          Q.  As far as this particular year is concerned,
  

17    have you used any of the 100 inches on this land that's
  

18    described -- you call it the Gooding land?
  

19          A.  We call it the Leabo place, the old guy that
  

20    we bought it from.  But I don't know what -- yeah,
  

21    that's the only farm we have in Gooding County with
  

22    decreed rights.
  

23          Q.  So the Gooding County place.
  

24          A.  Yes.
  

25          Q.  So has it been applied, your supplemental
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 1    water?
  

 2          A.  Yes, it has this year.
  

 3          Q.  Has it been exhausted?
  

 4          A.  No.  It's still running.  The supplemental
  

 5    will run as long as American Falls is on, but we only
  

 6    have enough to irrigate about two-thirds of that farm
  

 7    with the American Falls water.
  

 8          Q.  Are any of these within the exchange agreement
  

 9    of what we call the 161 Condition?
  

10          A.  I believe it is.
  

11          Q.  Again, would that be the Gooding place?
  

12          A.  Yes.
  

13          Q.  Gooding County place?
  

14          A.  Yes.  And there is -- you asked me if we had
  

15    additional water.  There's a supplemental well on that
  

16    farm as well, and it's appurtenant to just that farm.
  

17          Q.  I will get to that one in just a minute.
  

18    Let's stick with the AFRD water.
  

19              How does the relationship between the
  

20    supplemental supply of water under AFRD that you
  

21    testified to and the exchange agreement interact, if at
  

22    all?
  

23          A.  Well, like I said, when the decreed right is
  

24    cut, the supplemental water comes into play.  So it will
  

25    run through the season for whatever amount of
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 1    supplemental water you have.  That place happens to be
  

 2    covered by about two-thirds, it will irrigate about
  

 3    two-thirds of that farm.
  

 4              Other farms we have will irrigate less than a
  

 5    quarter with supplemental, and then other farms have no
  

 6    supplemental, or one other farm has no supplemental.
  

 7          Q.  No supplemental?
  

 8          A.  No supplemental.  One of mine.
  

 9          Q.  We'll talk about that later.  But is this
  

10    particular one then, you're saying about two-thirds of
  

11    the Gooding County one would be covered under
  

12    supplemental.
  

13          A.  Yes.
  

14          Q.  Is it, generally speaking, sufficient to grow
  

15    the crops that you generally grow on the Gooding County
  

16    property?
  

17          A.  Not just with that one supplemental right, no.
  

18          Q.  I understand that.  I'm saying, with that
  

19    supplemental right -- in normal years are you able to,
  

20    with this supplemental right, sufficiently grow the
  

21    crops that you grow or intend to grow on the Gooding
  

22    County property?
  

23          A.  Yes.  If the water stayed in priority, yes.
  

24          Q.  Very good.
  

25              What kind of crops are you growing on the
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 1    Gooding County property, and then we'll go to the other
  

 2    one?
  

 3          A.  This year it's all in alfalfa.
  

 4          Q.  Is that a change or a modification, if you
  

 5    will, from what you would normally grow on the Gooding
  

 6    County property?
  

 7          A.  No.  We generally grow hay and corn.  We
  

 8    occasionally do some small grains.  But we farm and
  

 9    ranch so we have quite a lot of cattle that we need to
  

10    make sure we have feed for.  So our focus is on the feed
  

11    crops; hay and corn for silage because we background our
  

12    calves.
  

13          Q.  So do these lands also support livestock?
  

14          A.  Yes.
  

15          Q.  Are these livestock located upon those lands?
  

16          A.  About 5 to 6 months a year, yes.
  

17          Q.  Is it after the crops are grown?
  

18          A.  Yes.
  

19          Q.  You feed the cattle on those lands?
  

20          A.  Yes.
  

21          Q.  Otherwise where are the cattle kept?
  

22          A.  They go out to summer range.
  

23          Q.  So let's talk then about the other rights that
  

24    you have on the Gooding County property.  You indicated
  

25    that there is a well?
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 1          A.  Yes, there is a supplemental well that's
  

 2    appurtenant to that farm and another farm we have that
  

 3    has American Falls water that was insufficient when he
  

 4    drilled the well.  He made it appurtenant to those two
  

 5    farms.
  

 6          Q.  Do you have that water right?
  

 7          A.  Well, I don't think here, but I think --
  

 8          Q.  Or is that part of your --
  

 9          A.  No, it's part of his and I had it listed on
  

10    the exhibit I took to my deposition, which I saw in here
  

11    somewhere.
  

12          Q.  Excuse me just a minute.
  

13          A.  I've got it here, I believe.
  

14          Q.  Which exhibit are you referring to?
  

15          A.  Actually, I don't have it here because I just
  

16    took my water rights to my deposition.  I didn't take
  

17    his so I don't have that water right number.  I'm sorry.
  

18          Q.  Let's talk about that water right then.  It's
  

19    a well water right?
  

20          A.  Yes.
  

21          Q.  Do you know the priorities and the --
  

22          A.  It was drilled in 1977, in March of '77, I
  

23    believe.
  

24          Q.  What is the water right number, do you know?
  

25          A.  I don't know.
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 1          Q.  Do you know the cfs?
  

 2          A.  I think it's rated for 4.4 or 4.2, something
  

 3    like that.
  

 4          Q.  Its authorized place of use is where again?
  

 5          A.  It's the Gooding farm and another farm that my
  

 6    dad owns across the -- like you say, across the tracks,
  

 7    which is supplied by American Falls water.
  

 8          Q.  So is it part of the proceeding that we have
  

 9    before the Director today?
  

10          A.  No.
  

11          Q.  So how is the water from that well split, if
  

12    you will, between these parcels, the Gooding County
  

13    property and the other property that is not part of this
  

14    proceeding?
  

15          A.  It's not really ever sent to the other
  

16    property.  We have irrigation systems now and have
  

17    sufficient water for that property.
  

18          Q.  So the well then would be used on this
  

19    particular parcel.
  

20          A.  It's appurtenant to this Gooding property.
  

21          Q.  So with those parcels in the Gooding County
  

22    property, with your water rights that we've described
  

23    here, and the AFRD rental of the 100 inches, and the
  

24    exchange agreement together with the well, what is your
  

25    anticipated shortfall, if any, for this particular year
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 1    on the Gooding County property?
  

 2          A.  I don't think I listed any shortfall, except
  

 3    for maybe having to turn on the well and paying for the
  

 4    power bill on that property.
  

 5          Q.  So now let's go to the other parcel of
  

 6    property, which is the -- how do you want to describe
  

 7    that one, which would be W. Arkoosh Exhibit -- is it
  

 8    Franklin County?
  

 9          A.  Shoshone County.  Or Lincoln County.
  

10          Q.  I'm sorry.
  

11          A.  Lincoln County.
  

12          Q.  I'm still in Lemhi; so you're good.
  

13              THE HEARING OFFICER:  No, now you're in
  

14    Preston.
  

15          Q.  (BY MR. RIGBY)  So just to make sure I've got
  

16    the two parcels then, we're talking Shoshone County?
  

17          A.  Lincoln County.
  

18          Q.  Lincoln County.  Okay.  There's a Lincoln
  

19    County and we've talked about the Gooding County.
  

20          A.  Yes.
  

21          Q.  So now we're on the Lincoln County property.
  

22          A.  Owned by my father, yes.
  

23          Q.  This, again, owned by your father.
  

24          A.  Yes.
  

25          Q.  What supplemental water right then do you have
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 1    or does he have on the Lincoln County property?
  

 2          A.  He's got, I believe, 30 inches or --
  

 3          Q.  Is that AFRD water as well?
  

 4          A.  I believe it's AFRD supplemental water, yes.
  

 5          Q.  And so, again, does it also have the Exchange
  

 6    Agreement Condition 161?
  

 7          A.  These decreed rights do, yes.
  

 8          Q.  Do you know whether or not that has been
  

 9    delivered or used thus far this year?
  

10          A.  Yes, it has.
  

11          Q.  And again, is it exhausted or will it be
  

12    exhausted only when the canal --
  

13          A.  The supplemental portion of that right will
  

14    run through the summer.
  

15          Q.  It will run through the summer.
  

16              THE HEARING OFFICER:  I want to interject
  

17    right here for the benefit of the reporter.
  

18              So Mr. Arkoosh, you need to wait until his
  

19    question is --
  

20              THE WITNESS:  I'm sorry.
  

21              THE HEARING OFFICER:  -- and then answer
  

22    because she's having to try to transcribe both of you at
  

23    the same time.
  

24              THE WITNESS:  I got in trouble for that at the
  

25    deposition.
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 1              THE HEARING OFFICER:  And then will you also
  

 2    speak up?
  

 3              THE WITNESS:  I will.  I'm sorry.
  

 4              THE HEARING OFFICER:  Thank you.
  

 5          Q.  (BY MR. RIGBY)  Okay.  We're back to the
  

 6    Lincoln County property, we are discussing the
  

 7    supplemental rights to the Lincoln County property, and
  

 8    you indicated there was 30 inches.
  

 9          A.  I believe so.
  

10          Q.  The last question was:  Will it continue to be
  

11    diverted throughout the summer?
  

12          A.  Yes.
  

13          Q.  So as to any deficiency that you maintain for
  

14    this particular year on the crops grown -- let me strike
  

15    that first.
  

16              What are the crops grown on the Lincoln County
  

17    property?
  

18          A.  Alfalfa hay and silage corn.
  

19          Q.  So the only additional crop that is grown on
  

20    the Lincoln County property as opposed to the Gooding
  

21    County property is you're also growing silage corn.
  

22          A.  Yes.
  

23          Q.  Is there any particular reason why you are
  

24    growing silage corn on the Lincoln County versus the
  

25    other?  Is it because of a better water supply or just
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 1    that's your rotation?
  

 2          A.  Just our rotation.
  

 3          Q.  Very good.
  

 4              So any additional supplemental water to the
  

 5    Lincoln County property that we haven't discussed
  

 6    already?
  

 7          A.  No.
  

 8          Q.  No well.
  

 9          A.  No.
  

10          Q.  Very good.
  

11              Have you then, or through your dad through
  

12    you, made any claim that the water for this particular
  

13    year is insufficient for the crops that you're growing?
  

14          A.  Yes.
  

15          Q.  Let's turn then to your father's.  It would be
  

16    W. Arkoosh Exhibit 1.
  

17          A.  Okay.
  

18          Q.  Were you involved in providing the numbers
  

19    that were used in creating this chart?
  

20          A.  Yes.
  

21          Q.  Are you familiar with the crops grown, the
  

22    needed days of irrigation, the yield loss that is
  

23    indicated here and projected revenue loss?
  

24          A.  The one I'm looking at isn't mine.
  

25              MR. RIGBY:  May I approach?
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 1              THE HEARING OFFICER:  Yes.
  

 2              THE WITNESS:  Okay.
  

 3          Q.  (BY MR. RIGBY)  So again, to repeat the
  

 4    question, are you familiar with and did provide the
  

 5    input that addresses the crops grown, number of days
  

 6    needed to projected cutoff, yield target, yield loss,
  

 7    et cetera, in this particular W. Arkoosh Exhibit No. 1?
  

 8          A.  Yes.
  

 9          Q.  Explain, if you would, why you believe that
  

10    there will still -- with the water rights you've
  

11    indicated, there would still be revenue loss and
  

12    projected yield loss for 2021?
  

13          A.  Because on this farm, we have only got enough
  

14    supplemental water to irrigate a portion of it after our
  

15    priority cuts are made to our '84s, which has already
  

16    happened.  I believe it happened June 2nd.  And I
  

17    don't --
  

18          Q.  Let me just stop you there.  Sorry.
  

19              So are you indicating that the water rights
  

20    that we've discussed, except for the supplemental
  

21    rights, are cut for this particular piece?
  

22          A.  Yes.
  

23          Q.  So you're on supplemental.
  

24          A.  Yes.
  

25          Q.  Okay.  Proceed.
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 1          A.  And so with the amount of water we have left,
  

 2    this shows we'll have a supply shortfall for 92 acres of
  

 3    alfalfa for 81 days, and our average yield per acre for
  

 4    alfalfa is 7 ton historically, and most -- not most, but
  

 5    the first cutting is fairly heavy and the second is
  

 6    heavy also, but we're not going to get the last two on
  

 7    that acreage with the water we have available on this
  

 8    farm.  And so the shortfall would be a 3-ton per acre
  

 9    shortfall.  And right now the hay market, I just use
  

10    $200 a ton because that's what -- I'm familiar with some
  

11    recent sales for that and more, and I thought that was a
  

12    conservative figure.
  

13          Q.  So it could be higher.
  

14          A.  Yeah, on the alfalfa on that farm.  Yeah, it
  

15    could be higher because they're saying it could go to
  

16    250 or higher than that even, but I don't know.  I do
  

17    know that there is hay selling now for $200 a ton.
  

18          Q.  So again, as far as the historical use of your
  

19    target, is that conservative or is that just a hope that
  

20    you get that much?  Have you done that?
  

21          A.  No, I think we pretty consistently get that if
  

22    we have a full water supply.
  

23          Q.  Do you generally have a full water supply?
  

24          A.  Well, increasingly we are being cut more and
  

25    more early, not every year, but I would say
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 1    progressively, over the last 25 years, the water supply
  

 2    has gotten worse.
  

 3              My dad said this morning that he got this farm
  

 4    in 1958, and he never had his '84 water go off until
  

 5    1977.  And it lasted in the worst, I think one of the
  

 6    worst water years in history it lasted until August 1st
  

 7    that year.  And it's been off in June and July several
  

 8    years since then, and it's happening increasingly more
  

 9    often.
  

10          Q.  What kind of work have you done on the water
  

11    system in order to be more efficient in your water
  

12    delivery, if any?
  

13          A.  On this particular farm?
  

14          Q.  Correct.
  

15          A.  I would say 17 or 18 years ago we put in a
  

16    pivot irrigation system.  We didn't have any power on
  

17    this farm until late 2015.  So we pumped with diesel on
  

18    that pivot until 2015.  And then we were able to get
  

19    power on up the river and operate a pump.  So then we
  

20    put in an additional -- we put the rest under pivot
  

21    irrigation.  And it was very expensive, but we knew we
  

22    had to do it because we had less and less water all the
  

23    time.
  

24          Q.  So is any of the farm now being flood
  

25    irrigated?
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 1          A.  No.
  

 2          Q.  So it's all under pressure system.
  

 3          A.  Pressurized pipe, yes.
  

 4          Q.  Is that from the river to the plant?
  

 5          A.  Yes, from the river to the plant all in pipe.
  

 6              MR. RIGBY:  I would move for the admission of
  

 7    W. Arkoosh Exhibit No. 1.
  

 8              THE HEARING OFFICER:  Any objection to the
  

 9    aforementioned document?
  

10              MR. RIGBY:  I have to make a correction.
  

11    Apparently there's two parts to the chart.  The second
  

12    page, we want to make sure we cover that before I guess
  

13    I ask for it.  There's a very small amount of the cost
  

14    of pumping that --
  

15              THE WITNESS:  That was what I talked about on
  

16    the Gooding farm.  So we have to turn on the
  

17    supplemental well and there will be some expense there.
  

18          Q.  (BY MR. RIGBY)  So the $2,184 is what you
  

19    estimate the cost of the pumping.
  

20          A.  Yes.  I mean, last year it was quite a lot
  

21    higher than that.  But this year, to cover that amount
  

22    of water to make up the shortfall on that farm would...
  

23              MR. RIGBY:  So when I move for the admission
  

24    of W. Arkoosh Exhibit 1, it would include both pages.
  

25              THE HEARING OFFICER:  Any objection to the
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 1    admission of these documents?
  

 2              Hearing none, the documents -- well, there's
  

 3    two tables that are part of W. Arkoosh Exhibit No. 1 are
  

 4    received into evidence.
  

 5              (W. Arkoosh Exhibit 1 received.)
  

 6          Q.  (BY MR. RIGBY)  John, I'm going to wait to ask
  

 7    you concerning your understanding and knowledge as to
  

 8    any pumping impacting that for your particular farm so I
  

 9    only have to ask it once.
  

10          A.  Sure.
  

11          Q.  So let's move now to -- so if you'll find the
  

12    tab that starts with J. Arkoosh, that would be just
  

13    after your dad's farms.  Do you have that?
  

14          A.  Yes.
  

15          Q.  And so again, let's jump to --
  

16              MR. LASKI:  Can we stipulate to all the water
  

17    right exhibits.
  

18              MR. RIGBY:  Yes, and that's what I was going
  

19    to do.  I'm assuming I would get the same.  I just want
  

20    to go through the tabs to say that they are all the
  

21    water rights.
  

22              So that would be J. Arkoosh Exhibit No. 2,
  

23    with the accompanying water right mapping of Exhibit 3;
  

24    the J. Arkoosh Exhibit No. 4, with the accompanying map
  

25    of Exhibit 5; the J. Arkoosh Exhibit No. 6 with the
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 1    accompanying map of J. Arkoosh Exhibit 7; J. Arkoosh
  

 2    Exhibit 8 with the accompanying map of J. Arkoosh
  

 3    Exhibit 9; same thing with 10 and 11; 12 with the map of
  

 4    13.
  

 5              And then 14 is not there because it was
  

 6    actually in your father's.  So that's why that's not
  

 7    there.
  

 8              So Exhibit No. 15 and the accompanying map
  

 9    of -- actually, we got that reversed too.  15 is the map
  

10    and 16 is the water right.
  

11              I would say that in stipulation, this
  

12    particular water right, which is under J. Arkoosh
  

13    Exhibit No. 16, is a Big Wood water right, and again we
  

14    are only submitting it for the purpose of the water
  

15    supply, not for this particular action.
  

16              MR. LASKI:  Is Exhibit 12 also a Cottonwood
  

17    right?
  

18              MR. RIGBY:  It is.
  

19              MR. LASKI:  So same.
  

20              MR. RIGBY:  Same stipulation.  The point
  

21    being, if there are any Big Wood rights, it's only for
  

22    the purpose of showing water supply not for anything
  

23    else.
  

24              MR. LASKI:  Okay.
  

25          Q.  (BY MR. RIGBY)  In fact, let me ask you, do
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 1    you have any Cottonwood rights?
  

 2          A.  Yes.
  

 3          Q.  Are these the two that we have addressed?
  

 4          A.  Yes.
  

 5          Q.  So again, make sure we're talking about the
  

 6    same kind of rights, they were Cottonwood rights;
  

 7    correct?
  

 8          A.  Yes.
  

 9          Q.  Very good.
  

10              All right.  Well, that helps us because we
  

11    have now gone through those.
  

12              The question I would then come back to though
  

13    is in an attempt to determine what particular parcels so
  

14    we can determine crops grown on those.  So if you'll
  

15    turn to J. Arkoosh Exhibit 3, that's mapping.  I'm
  

16    better at reading maps than I am determining the other.
  

17              MR. BROMLEY:  Mr. Rigby, if you could just
  

18    please give a water right number because the electronic
  

19    exhibits you gave us don't have exhibit numbers on them.
  

20              MR. RIGBY:  Very good.  37-326.
  

21              MR. BROMLEY:  Thank you.
  

22          Q.  (BY MR. RIGBY)  For this particular year, what
  

23    crops are being grown on that parcel?
  

24          A.  Alfalfa.
  

25          Q.  And typically speaking, what crops are grown
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 1    on that parcel?
  

 2          A.  Corn or alfalfa or maybe small grains.
  

 3          Q.  Is there any particular reason why corn is not
  

 4    grown in this particular year?
  

 5          A.  Just wasn't in rotation for this farm right
  

 6    now.
  

 7          Q.  No other reason.
  

 8          A.  No.
  

 9          Q.  Now, the next one I show as a different
  

10    parcel, or different lands, I believe would be showing
  

11    up in J. Arkoosh Exhibit 9, 37-461 water right.
  

12          A.  Yes.
  

13          Q.  Again, for what is being grown in 2021, what
  

14    do you have planted there?
  

15          A.  Organic potatoes.
  

16          Q.  In the past have organic potatoes been grown
  

17    on this particular parcel?
  

18          A.  No.
  

19          Q.  Is there a particular reason why you chose to
  

20    grow organic potatoes on this parcel this year?
  

21          A.  Yes, there is.  We generally don't rent ground
  

22    very often, we rarely rent ground, but this farm has
  

23    been gravity irrigated, the whole farm has been gravity
  

24    irrigated throughout history.  And there were -- I don't
  

25    know, I tried adding it up today, but there was probably
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 1    over 3 miles of ditches on this farm, open ditches, and
  

 2    it wasn't efficient to irrigate that way, and I knew we
  

 3    had to get more efficient.
  

 4              The other problem was we didn't have
  

 5    sufficient power to run an irrigation system.  But a new
  

 6    technology came out in the last couple years, which I
  

 7    learned about, and coupled with that I was able to put
  

 8    pivot irrigation on this farm this spring.  But it was a
  

 9    very expensive system.  And I knew that I had to do
  

10    something to help pay for it.
  

11              So this farm is farmed organically, and I went
  

12    out last fall, before I had any knowledge of what the
  

13    water shortage might be, and got it leased with a fellow
  

14    to raise these potatoes.  In the lease I have got to
  

15    provide power and water.  And so that's why we have got
  

16    potatoes this year.  Now I'm kind of wishing we didn't.
  

17    I might have made a different choice had I known what
  

18    the water year was going to be.  But the lease was made
  

19    last fall.
  

20          Q.  Are there other parcels within these water
  

21    rights that are different than the two we've talked
  

22    about already?
  

23          A.  No.
  

24          Q.  So you've talked about the more efficient
  

25    water supply that you have made to -- and, again, for
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 1    convenience of trying to determine these two parcels,
  

 2    how would we refer to one versus the other?
  

 3          A.  It might just be simplistic to call them by
  

 4    what I call them.  The Varin property would be the first
  

 5    property we talked about, V-a-r-i-n.  And the one we're
  

 6    talking about now is the Ohlinger, O-h-l-i-n-g-e-r.  I
  

 7    live on the Ohlinger place.
  

 8          Q.  Very good.
  

 9              So let's start with the Ohlinger property
  

10    because that's where we were discussing the current
  

11    situation and also the modification from the typical
  

12    flood irrigation to sprinkler irrigation.
  

13              With the flood irrigation before, what kind of
  

14    crops would you have grown?
  

15          A.  We raised generally hay.  When we had to
  

16    rotate we would plow it out and raise small grain or
  

17    corn, kind of depending on whatever we needed for our
  

18    own use and maybe what the water supply was as well.
  

19          Q.  Are there any additional supplemental rights
  

20    on this parcel?
  

21          A.  This has decreed rights.  It has got two 1884
  

22    rights, I believe, and it has the Big Cottonwood, which
  

23    I know we're not talking about today.  But it does have
  

24    46.8 inches of Carey Act water.
  

25          Q.  Explain that.



Hearing - Vol. III - June 9, 2021 602

  

 1          A.  Well, I'm not sure exactly how it works, but
  

 2    it is dependable water.  As long as American Falls is
  

 3    running, that water will be on.
  

 4          Q.  So it's not leased water from AFRD?
  

 5          A.  No.  And the water we spoke of before, none of
  

 6    that was leased either.  It was --
  

 7          Q.  It was actual ownership of inches.
  

 8          A.  Yes.  Carey Act water is my water and there
  

 9    is, I think, 46.8 inches.
  

10          Q.  And again, how is that delivered to you?
  

11          A.  Through the Little Wood River.
  

12          Q.  From what source?
  

13          A.  I believe it comes out of American Falls.
  

14          Q.  Is it part of the Exchange Agreement 161?
  

15          A.  I don't think it is, no.  I'd have to look.  I
  

16    don't think so.
  

17          Q.  But it's supplemental water to you.
  

18          A.  I don't know if it would be called
  

19    supplemental.  It's just Carey Act water.  I'm not
  

20    really sure how you would characterize it.  But it is
  

21    good water, it runs through the season, if American
  

22    Falls is on.
  

23          Q.  So typically it wouldn't be supplemental if
  

24    you can divert it at any time through the season.  Is
  

25    that how you understand it?
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 1          A.  Yes.
  

 2          Q.  Is that why you're saying maybe it's not
  

 3    supplemental?
  

 4          A.  No, it's not supplemental.  To my knowledge,
  

 5    it's just a water right.
  

 6          Q.  Have you leased any additional water for this
  

 7    particular parcel which you refer to as the Ohlinger
  

 8    property?
  

 9          A.  We have a deal in the works right now to lease
  

10    an additional 200 acre-feet.
  

11          Q.  From whom?
  

12          A.  The same outfit that Fred talked about
  

13    earlier.  I can't remember who it was, but it's coming
  

14    from -- is it Idaho Irrigation District, I think, or --
  

15    Fred is kind of facilitating that and putting the deal
  

16    together.
  

17          Q.  Snake River rental water, is that a good way
  

18    to explain it?
  

19          A.  Yes, that's what I would call it.
  

20          Q.  Did you feel the necessity to rent that water?
  

21          A.  Yes, we're going to need that and more.  We're
  

22    hoping to be able to find more water.
  

23          Q.  That's my next question.  Even if you were
  

24    able to obtain that water, do you believe it will be
  

25    sufficient to properly grow and finalize the crop?
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 1          A.  No, I don't think it will.  For this farm we
  

 2    need more water.
  

 3          Q.  The water you're talking about, as far as
  

 4    Snake River rental water, what is that going to cost you
  

 5    per acre?
  

 6          A.  I believe it's going to be $75 an acre-foot.
  

 7          Q.  Does that include all the carrying costs
  

 8    and --
  

 9          A.  I believe so.
  

10          Q.  Again, to finalize it on the Ohlinger
  

11    property, even with what you have right now, are you
  

12    maintaining that you do not have sufficient supplies to
  

13    properly grow the crop to its fruition?
  

14          A.  No, I don't think we do.  I mean, you do what
  

15    you can to manage your water and use it where it's most
  

16    effective, but no, we're going to have a serious
  

17    shortfall this year.
  

18          Q.  Getting back to what you've done to make it
  

19    more efficient, how about your diversion from the river,
  

20    is it pressurized from the river to the plant?
  

21          A.  This one is not pressurized from the river
  

22    yet.  There remains about 500 feet of open ditch from
  

23    the river to my pump.  That was just done this year as a
  

24    cost savings.  The whole system this year for that
  

25    little farm cost me $400,000, and I was tapped out.  And
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 1    I am hoping that in coming years I can pipe all the way
  

 2    back to the river.
  

 3          Q.  So that is an intent for the future.
  

 4          A.  Yes.  But we did eliminate probably 3 miles of
  

 5    ditches; so I think it was overall positive.  I know it
  

 6    was; we're using a lot, lot less water.
  

 7          Q.  How many miles of ditches?
  

 8          A.  I don't know.  I started adding it up and got
  

 9    about halfway through it and I was over 2 1/2, and I
  

10    still had some to -- so it was a lot of -- it wasn't a
  

11    very efficient system before.
  

12          Q.  Very good.
  

13              Let's go back to the, did you call it the
  

14    Varin property?
  

15          A.  Yes.
  

16          Q.  You say you are growing alfalfa on that
  

17    property?
  

18          A.  Yes.
  

19          Q.  How is it being watered?
  

20          A.  Pivot irrigation and a few hand lines.
  

21          Q.  Is there any flood irrigation on that
  

22    property?
  

23          A.  No.
  

24          Q.  From the river then is it pressurized all the
  

25    way through?
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 1          A.  Yes.
  

 2          Q.  Have you had to do that lately or was it
  

 3    always that way?  Well, I can't say "always."
  

 4          A.  No.  When I bought the farm it was -- there
  

 5    was about 40 acres of wheel lines and the rest was open
  

 6    ditches and gated pipe.
  

 7          Q.  So do you believe you're much more efficient
  

 8    now in your watering of that property?
  

 9          A.  Yes.
  

10          Q.  So let's talk about your water rights as they
  

11    stand for the Varin property.  Do you believe you have
  

12    adequate water supply to water that crop?
  

13          A.  No.
  

14          Q.  Why?
  

15          A.  Because all my rights are off there except for
  

16    some -- I do have some supplemental water there, and
  

17    I've got some 1882 water.
  

18          Q.  I was going to get into that.  So let's talk
  

19    about, in addition to your decreed rights, what
  

20    additional rights do you have?  You say you have
  

21    supplemental water.  From where?
  

22          A.  From American Falls.
  

23          Q.  How much?
  

24          A.  I have to look at this -- between the
  

25    supplemental and just a regular certificate there is .6
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 1    cfs.
  

 2          Q.  .6 cfs?
  

 3          A.  Yes.
  

 4          Q.  Any other water?
  

 5          A.  There is some 1882 water that is still on.
  

 6          Q.  So when you say your decreed rights will be
  

 7    turned off, not the 1882?
  

 8          A.  Well, I don't know.  Kevin has made
  

 9    predictions that the '83s will probably go off, and he
  

10    said he wouldn't guarantee that the '82s would stay on.
  

11          Q.  For how long?  Did he give you a range?
  

12          A.  No, he wasn't sure about the '82s.
  

13          Q.  But I mean, is it for a month, for weeks?
  

14          A.  I think they will maybe be on another month
  

15    anyway.
  

16          Q.  Okay.  But again, although you have those
  

17    rights -- by the way, do you have any other rights?  Am
  

18    I missing any?
  

19          A.  No.
  

20          Q.  So with those rights, do you believe -- I
  

21    think your testimony was you still believe you do not
  

22    have enough to go all the way through.
  

23          A.  Yeah.  The water on this farm is only
  

24    sufficient, after the priority cuts that we've already
  

25    had, is not sufficient to irrigate more than about half
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 1    of the acreage.
  

 2          Q.  So what do you intend to do?
  

 3          A.  Well, we're going to purchase this water from
  

 4    Snake River, and I was able to secure a little bit of
  

 5    water from my brother-in-law, a few shares, 21 shares, I
  

 6    believe, and --
  

 7          Q.  Are you paying for that?
  

 8          A.  Yes.
  

 9          Q.  What are you paying for that?
  

10          A.  Well, we haven't arrived at that yet.  But I
  

11    told him I would --
  

12          Q.  That's a family thing?
  

13          A.  I told him I would pay whatever fair market
  

14    value was.
  

15          Q.  Are you attempting to find additional water
  

16    then to be able to complete the crop?
  

17          A.  I've talked to some neighbors that are
  

18    hopefully going to have maybe some water available when
  

19    their grain crop finishes.  There is no solid
  

20    commitment, but they said they would help all they
  

21    could.
  

22          Q.  So, again, if you will turn to this time
  

23    J. Arkoosh Exhibit 1.  Are you able to find that?  It's
  

24    right after your tab.
  

25          A.  Yes.
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 1          Q.  Again, so I don't forget this time, there are
  

 2    two sheets; correct?
  

 3          A.  Yes.
  

 4          Q.  So are the two sheets attempting to address
  

 5    the Varin property as well as the Ohlinger property?
  

 6          A.  Yes.  I did my injury sheets to reflect the
  

 7    water that is appurtenant to each property and what
  

 8    would be able to be sustained with that water.
  

 9          Q.  Understood.
  

10              So the first sheet of J. Arkoosh Exhibit 1,
  

11    what property would that one be?
  

12          A.  That is the Varin property.
  

13          Q.  Very good.
  

14              Let's talk about that.  Again, were you the
  

15    person that provided the information for the crops
  

16    grown, the days needed to irrigate, the target yields,
  

17    projected loss and cost?
  

18          A.  Yes.
  

19          Q.  And would you explain what the -- let's take
  

20    alfalfa, explain what you think as far as the yield and
  

21    the crop loss could be.
  

22          A.  Well, when I did this it was with the
  

23    watermaster projections of certain priority cuts.  I
  

24    believe the '85 has been off for quite a while now.  And
  

25    so really all I have on that place now is just about a
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 1    half a cfs.
  

 2              So basically it's the same as I talked about
  

 3    before, I think we'll have about a 3-ton-per-acre
  

 4    shortfall on that property, on --
  

 5          Q.  The Varin property.
  

 6          A.  Yes, on -- I should have brought some glasses.
  

 7    I can't tell if that's -- I think it's 58 acres, and at
  

 8    $200 a ton that's $40,800.
  

 9          Q.  Again, the basis of the value of the hay you
  

10    already testified to, and that would be the same here?
  

11          A.  Yes.
  

12          Q.  So the $40,800 is what you would project to be
  

13    your loss on the Varin property this year?
  

14          A.  Yes.
  

15          Q.  Let's turn to the second sheet then.  This
  

16    would be, I assume, the Ohlinger property?
  

17          A.  Yes.
  

18          Q.  Explain your numbers there, especially when
  

19    you're dealing with the organic fresh potatoes.
  

20          A.  On these potatoes I had to rely on other folks
  

21    to tell me their value and approximate yields to expect.
  

22    This reflects, if this crop fails, what the renter, the
  

23    loss to the renter will be and ultimately probably the
  

24    loss to me, because I guaranteed him water and power.
  

25              So it's 350 sacks per hundredweight, and I
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 1    think we used a price of 15.9 cents a pound, I think is
  

 2    what it was, which is, I think, very, very conservative
  

 3    for this crop, and that comes out to $605,283.
  

 4          Q.  How about the organic new seeding?
  

 5          A.  Yes.  Knowing we didn't have enough water to
  

 6    keep these potatoes alive, we didn't want to plant
  

 7    organic new seeding and have it fail as well.  So we
  

 8    just saved the seed cost and didn't plant them, plant
  

 9    it.
  

10              Generally when we plant alfalfa, we get 5 ton
  

11    to the acre.  We'll get a good cutting of oats and
  

12    alfalfa, which will amount to about 4 ton or a little
  

13    better.  It really yields well.  And then we usually get
  

14    another good cutting that is over a ton.  So I think
  

15    that is a reasonable yield.
  

16          Q.  So this would show then that you're projecting
  

17    losses of up to $611,000 and some change.
  

18          A.  Yes.  And again, the potato loss, I don't know
  

19    how you would assign that, to him or me, but ultimately
  

20    probably to me.
  

21          Q.  Well, you say you guaranteed the water?
  

22          A.  Yes.
  

23          Q.  And if you don't have the water and the
  

24    potatoes fail, do you presume you could have some issues
  

25    there?
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 1          A.  I presume I could.
  

 2          Q.  I don't want you to admit liability as your
  

 3    attorney.  Okay?
  

 4          A.  Yeah.  But we will manage our water as best we
  

 5    can to try to save ourselves as best we can.  So, I
  

 6    don't know.
  

 7          Q.  So last line of questioning then.  You're part
  

 8    of the organization that has asked that the curtailment
  

 9    of the pumps in the Bellevue Triangle occur; is that
  

10    correct?
  

11          A.  Yes.
  

12          Q.  Do you believe that the pumps in the Bellevue
  

13    Triangle are, in fact, decreasing the flows and,
  

14    therefore, impacting your water rights in the Lemhi --
  

15    oh, my gosh, in the Little Wood?
  

16          A.  Yes, I do believe that.
  

17          Q.  I'm so sorry.  I don't know why I've got that
  

18    on my brain.
  

19              Do you have any personal knowledge or personal
  

20    experience to make you believe that when pumps are
  

21    turned off in the Bellevue Triangle that, in fact, the
  

22    Little Wood actually does increase in flows?
  

23          A.  Like everyone else that's spoken today, it's
  

24    been observed over the years.  I rely a lot on what Rod
  

25    Hubsmith has told me over the years.  He lives there and
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 1    we communicate quite often.  We'll talk throughout the
  

 2    year and we always talk about how much water is in the
  

 3    river, and so he tells me there is quite a correlation.
  

 4    But on top of that we have hired Eric Miller.
  

 5          Q.  So you're relying upon experts as well.
  

 6          A.  Yes.  I believe Eric Miller and Jennifer's
  

 7    testimony, and I have read part of her report.  So yeah,
  

 8    I think there is definitely a strong correlation just
  

 9    from what I've been told and what I understand from
  

10    experts.
  

11          Q.  And from your testimony, would you maintain
  

12    that obviously if there are additional flows in the
  

13    Little Wood, that your water rights would stay on
  

14    longer?
  

15          A.  Yes.
  

16          Q.  Therefore, less damage to your crops?
  

17          A.  Yes.
  

18              MR. RIGBY:  I have no further questions.
  

19              THE HEARING OFFICER:  Mr. Fletcher.
  

20              MR. FLETCHER:  I have no questions.
  

21              THE HEARING OFFICER:  Is this an appropriate
  

22    time for a break or --
  

23              MR. RIGBY:  I'm sorry, before we do, I need to
  

24    move for the admission of J. Arkoosh Exhibit 1, which
  

25    includes two sheets.
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 1              THE HEARING OFFICER:  Any objection to the
  

 2    admission of these documents?
  

 3              Okay.  The documents included in -- this will
  

 4    be John Arkoosh or J. Arkoosh -- Exhibit 1 are received
  

 5    into evidence.
  

 6              (J. Arkoosh Exhibit 1 received.)
  

 7              THE HEARING OFFICER:  Mr. Rigby, my memory is
  

 8    that even though there was a discussion about
  

 9    stipulation of the admission of the other documents, I
  

10    don't think we actually stated that they were admitted
  

11    into the record.
  

12              MR. RIGBY:  Good point, Mr. Director.
  

13              So, therefore, I would move, based upon the
  

14    stipulation that each of those that I stated and are
  

15    contained in the exhibit book for both W. Arkoosh as
  

16    well as J. Arkoosh be admitted into evidence with the
  

17    stipulation that any of the Cottonwood rights or the
  

18    Wood River rights only be for the purpose of showing
  

19    total water supply.
  

20              THE HEARING OFFICER:  So referencing the
  

21    exhibit number themselves, they would be J. Arkoosh
  

22    Exhibits 2 through 17?
  

23              MR. LASKI:  I think it would be 2 through 16,
  

24    and excluding 14 because there is no Exhibit 14.
  

25              MR. RIGBY:  Correct.
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 1              THE HEARING OFFICER:  That's correct because
  

 2    we did not discuss 17.
  

 3              MR. BROMLEY:  My same statement as to the
  

 4    so-called Cottonwood decreed rights that are sourced
  

 5    from the Big Wood River.
  

 6              THE HEARING OFFICER:  So there are two of
  

 7    those rights, as I recall, and which exhibit numbers?
  

 8              MR. LASKI:  Those are Exhibits 15 and 12.
  

 9              THE HEARING OFFICER:  Thank you, Mr. Laski,
  

10    for tracking.
  

11              MR. RIGBY:  Yes, thank you.
  

12              THE HEARING OFFICER:  So 15 we actually --
  

13              MR. RIGBY:  Actually, it's 16 because they
  

14    were reversed in order.
  

15              MR. LASKI:  15 is the map.
  

16              MR. RIGBY:  15 is the map.  So it would be 16
  

17    and 12.
  

18              THE HEARING OFFICER:  That's the way I
  

19    remember the explanation.
  

20              So water rights that are described by Exhibits
  

21    12 and 16, these water rights identify the source as the
  

22    Big Wood River, and so the water rights identified in
  

23    Exhibits 12 and 16, the exhibits are admitted into
  

24    evidence with the recognition that the sole purpose of
  

25    the admission is to describe the entire water supply in
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 1    those lands, but not for any other purpose, Mr. Bromley.
  

 2              MR. BROMLEY:  Thank you.
  

 3              THE HEARING OFFICER:  So all of those
  

 4    exhibits, and let me see if I can get it right again.
  

 5    Exhibits marked as J. Arkoosh Exhibit 2 through 13; is
  

 6    that correct?
  

 7              MR. RIGBY:  16.
  

 8              MR. LASKI:  16.
  

 9              THE HEARING OFFICER:  Well, but we missed --
  

10              The documents marked as Exhibits 2 through 13
  

11    and Exhibits 15 and 16 are received into evidence.
  

12              (J. Arkoosh Exhibits 2 through 13, 15, and
  

13               16 received.)
  

14              THE HEARING OFFICER:  That completes the
  

15    housekeeping.  Do we want a break before cross-
  

16    examination?
  

17              MR. THOMPSON:  Yes, please.
  

18              THE HEARING OFFICER:  Let's come back at 3:30.
  

19              (Recess taken.)
  

20              THE HEARING OFFICER:  We are back on the
  

21    record after the afternoon break.
  

22              Mr. Laski.
  

23    ///
  

24    ///
  

25    ///
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 1                       CROSS-EXAMINATION
  

 2    BY MR. LASKI:
  

 3          Q.  Mr. Arkoosh, I'm Jim Laski.  I represent the
  

 4    Galena Ground Water District.  I believe you were
  

 5    deposed by my associate, Heather O'Leary.
  

 6          A.  Yes.
  

 7          Q.  I apologize in advance because I wasn't sure
  

 8    how we were doing you and your dad; so I'm probably a
  

 9    little disjointed going through this.
  

10              But first, just on a global basis, between
  

11    your dad's water rights and your water rights, there
  

12    are -- you testified that there is American Falls water
  

13    rights, there is Carey Act water rights, and there is
  

14    Cottonwood water rights that are all sort of
  

15    supplemental to the main water rights; is that correct?
  

16          A.  Well, some of them are supplemental rights;
  

17    some are just water rights.
  

18          Q.  So I guess the Carey Act right is just a
  

19    regular water right.
  

20          A.  I believe it is, yeah.
  

21          Q.  And the American Falls are supplemental water
  

22    rights?
  

23          A.  No.  Some American Falls rights are just water
  

24    rights, and then there is American Falls supplemental
  

25    water, which is supplemental to our decreed rights, and
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 1    we have some of those, just a little bit of American
  

 2    Falls regular water right.  I think I'm -- I mean, I'm
  

 3    not an expert.
  

 4          Q.  We can go through that more closely.  I was
  

 5    just trying to sort of go over it quickly and maybe that
  

 6    won't work.
  

 7              But other than the American Falls rights, the
  

 8    Carey Act rights, and the Cottonwood rights, which are
  

 9    decreed, all the other decreed rights also contain a 161
  

10    Condition; is that correct?
  

11          A.  I believe so.  I think we went over that in
  

12    deposition.  I think they did, yes.
  

13          Q.  And each of those have a place, or a source
  

14    that is below the Milner-Gooding Canal; isn't that
  

15    correct?  I think that's what you said on the Director's
  

16    questions.
  

17          A.  On the exchange?
  

18          Q.  Yes.
  

19          A.  Yes, when they are in priority, I believe the
  

20    water comes from American Falls #2, when they are in
  

21    priority.
  

22          Q.  But there has been also testimony in the
  

23    record that those water rights have never been delivered
  

24    in accordance with the exchange condition; isn't that
  

25    correct?
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 1          A.  I don't know what you mean by that.
  

 2          Q.  Well, the exchange condition requires that the
  

 3    water be delivered from American Falls, yet Mr. Luke
  

 4    testified that there was confusion as to how the
  

 5    delivery was to work, in that he didn't think that they
  

 6    were delivered that way.
  

 7          A.  Well, I can tell you my understanding of it,
  

 8    if you like.
  

 9          Q.  Sure.
  

10          A.  When those rights are in priority, the actual
  

11    river water is held above the Gooding-Milner Canal and
  

12    delivered through the Big Wood Canal system to help
  

13    rights up there, and the American Falls delivers our
  

14    decreed rights until we have a priority cut, at which
  

15    point they are cut off.
  

16          Q.  Correct.  That's how they're supposed to work.
  

17    But I think the testimony was that that's not how they
  

18    have been delivered, that there was confusion as to how
  

19    they were delivered, and that was all --
  

20          A.  No, as far as I know, that's how they've
  

21    always been delivered, going back as long as I can
  

22    remember.  But maybe I'm wrong, but I'm pretty sure I'm
  

23    right.
  

24          Q.  Could you be sure, based on how you take your
  

25    water out of the --
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 1          A.  Why I say that is because I became aware of
  

 2    this years ago, it came up in another matter, and I
  

 3    think they've always been delivered that way, the way I
  

 4    just described.
  

 5          Q.  So do you know why Mr. Luke issued a
  

 6    memorandum to Mr. Lakey directing him as to how to
  

 7    deliver that water?
  

 8          A.  No, I don't know why for sure.  I think there
  

 9    was some confusion, I think you're right about that, but
  

10    I don't know why Mr. Luke -- I don't know why he did
  

11    what he did.
  

12          Q.  You believe it was delivered in accordance
  

13    with the exchange agreement.
  

14          A.  I believe it has been and it continues to be
  

15    delivered in accordance with the exchange agreement, I
  

16    do.
  

17          Q.  If it was not delivered in accordance with the
  

18    exchange agreement, you wouldn't know what impacts that
  

19    might have on your dates, your priority dates?
  

20          A.  Well, I don't think it really has any impact
  

21    on our priority dates, because our priority dates are
  

22    determined to be in priority or not in priority by
  

23    gaging stations in Little Wood River.
  

24          Q.  Right.  So you don't know if it would impact
  

25    when the cut dates were for those water rights, when
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 1    they would be cut off.
  

 2          A.  I don't believe it really does, but I may be
  

 3    wrong.  I'm not -- I don't work for Water Resources.  I
  

 4    am just a farmer, but I may be wrong.
  

 5          Q.  With respect to the two farms that you operate
  

 6    in your name, that's the Varin farm and the Ohlinger
  

 7    farm?
  

 8          A.  Yes.
  

 9          Q.  So the Varin farm has .4 cfs of 1882 water?
  

10          A.  Yes.
  

11          Q.  And that generally runs the entire year?
  

12          A.  It has --
  

13          Q.  And you're not sure this year?
  

14              THE HEARING OFFICER:  Let me just say, both of
  

15    you are talking over each other.  The reporter has
  

16    glanced at me a couple of times, and I just want to
  

17    interject again and say:  Be patient, wait until the
  

18    other person finishes.  Thank you.
  

19              Sorry, Mr. Laski.
  

20          Q.  (BY MR. LASKI)  So .4 cfs and that generally
  

21    does not get turned off or cut.
  

22          A.  No, it hasn't since I've been farming that
  

23    place, and I don't know that it -- I don't know that it
  

24    ever has been turned off for a priority cut.  I don't
  

25    know that.
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 1          Q.  And then it also has an April 1, 1885, which I
  

 2    think you testified has already been turned off?
  

 3          A.  Yes.
  

 4          Q.  And then you have -- this is the American
  

 5    Falls water.  You have an American Falls water right for
  

 6    .1 cfs, and then a supplemental water right for .53 cfs
  

 7    on that.
  

 8          A.  Yes.
  

 9          Q.  How much of the acreage then with those rights
  

10    remain in flow all year, all season, as long as American
  

11    Falls --
  

12          A.  Those three rights you just spoke of?
  

13          Q.  Yes.
  

14          A.  We could irrigate about half of that farm, I
  

15    mean, approximately half.  It's just about 1 cfs total I
  

16    believe.
  

17          Q.  Just about?  So --
  

18          A.  Probably a little less than half of that farm
  

19    actually, but anyway.
  

20          Q.  When you calculated your damages on your
  

21    Exhibit 1, when you do less cuttings -- I think you said
  

22    you get two cuts instead of four cuts based on having
  

23    less water.
  

24          A.  Yes.  If that's all -- yes, if that's all the
  

25    water we can count on this year, we'll probably only get
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 1    two cuttings instead of four.
  

 2          Q.  So you don't irrigate less land -- because you
  

 3    have water throughout the whole season.
  

 4          A.  Yes.  So if I don't get any additional water
  

 5    for that farm, then I will turn off probably half of
  

 6    that farm.  There is three pivot systems on there.  I
  

 7    would probably run the one system, that's the biggest
  

 8    pivot, it probably covers the best ground, and the other
  

 9    two would go dry, after the second cutting of hay or
  

10    after my priority cuts come and I had no more water.
  

11          Q.  Would the one pivot then still get four
  

12    cuttings?
  

13          A.  Yes, and I reflected that.
  

14          Q.  How is that reflected?
  

15          A.  How many acres -- I would have to find that
  

16    paper.  I think it's like 68 acres of ground that is
  

17    going to be dried up and only get two cuttings, I
  

18    believe is what it said, is what I had.
  

19          Q.  So the portion of land that only gets two
  

20    cuttings is how you base the damage number?  Isn't there
  

21    some savings also from not irrigating with the other two
  

22    pivots?
  

23          A.  Savings?
  

24          Q.  Yes.
  

25          A.  In what way?
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 1          Q.  In terms of power or --
  

 2          A.  Oh, sure, if you're not pumping as much water
  

 3    you're not burning as much power.
  

 4              THE HEARING OFFICER:  You're talking over each
  

 5    other again.
  

 6              THE WITNESS:  Sorry.
  

 7              There is some power savings.
  

 8          Q.  (BY MR. LASKI)  And manpower as well?
  

 9          A.  Not really manpower.  It's pivot irrigation.
  

10    So you push a button.  Maybe on the harvesting, yes.
  

11    Okay.  There you go.
  

12          Q.  That wasn't calculated into your damage
  

13    analysis.
  

14          A.  No.
  

15          Q.  So those are gross damages as opposed to
  

16    damages that are net of costs.
  

17          A.  I guess so.
  

18          Q.  How many cuttings did you get last year?
  

19          A.  Four on most of our ground.  Some was new
  

20    seeding and we only got three cuttings on part of that
  

21    and only two on part of that because it was seeded late.
  

22          Q.  So you testified that you were planning to
  

23    purchase water perhaps to cover that?
  

24          A.  Yes, we're trying to purchase water.
  

25          Q.  So would the cost of purchasing water to cover
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 1    the shortfall be less than $40,000?
  

 2          A.  Well, to cover the whole shortfall, no, it
  

 3    would be more than $40,000.  If I felt I could afford
  

 4    and find the water, it would be more than $40,000.
  

 5    Well, for what we're trying -- okay, for that property,
  

 6    let me think about that.
  

 7              Yeah, it would probably be less, somewhat
  

 8    less, depending on where you got it and what it cost.
  

 9          Q.  So I guess the damage analysis is somewhat
  

10    speculative based on you haven't been damaged yet so
  

11    you're still trying to figure it out.
  

12          A.  No, I wouldn't say that, because if I was able
  

13    to find the water to have a full season on that farm, I
  

14    would still be out the cost of the water, while everyone
  

15    in the Triangle is pumping out of priority.
  

16          Q.  Right.  But what I'm saying is you're not sure
  

17    what that amount is.  The amounts you're saying are
  

18    speculative.
  

19          A.  Well, I don't think they're speculative.  I
  

20    think that that many ton of hay is worth that much
  

21    money.
  

22          Q.  So your 1885 water right, the 37-328 on that,
  

23    when does that typically get cut?
  

24          A.  A lot of years it will run through the summer,
  

25    but it's increasingly being cut more and more often,
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 1    earlier and earlier.  I don't know, I would have to look
  

 2    at the watermaster's records to tell you that.
  

 3          Q.  Do you recall if it was cut last summer?
  

 4          A.  I believe it was, yes.
  

 5          Q.  So even with that water right being cut, you
  

 6    were still able to get four cuttings of hay?
  

 7          A.  Yes, I think we were last year.
  

 8          Q.  Then if that water right was cut, then the
  

 9    37-1127, which has a 1905 priority, that would have been
  

10    cut.
  

11          A.  Yes.
  

12          Q.  So you don't recall the date of that last year
  

13    the 1885 was cut?
  

14          A.  No.
  

15          Q.  Going to the Ohlinger farm.
  

16          A.  Yes.
  

17          Q.  So you said you leased it and changed the
  

18    water system so now it's growing organic fresh potatoes?
  

19          A.  Yes.
  

20          Q.  So is the lessee responsible for the potatoes?
  

21          A.  He's responsible for the planting and
  

22    harvesting and cultivating and so forth.  I'm
  

23    responsible to provide water and power, and I'm actually
  

24    irrigating the crop, as per the lease agreement.
  

25          Q.  And you calculated damages based on loss off
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 1    the entire crop?
  

 2          A.  No, just loss of, I believe 114 acres of the
  

 3    152 acres.
  

 4          Q.  But you're planning to purchase water to cover
  

 5    that.
  

 6          A.  Well, I haven't been able to purchase enough
  

 7    yet to cover that.  So we're going to have to rob Peter
  

 8    to pay Paul.  If we keep the potatoes alive, we'll have
  

 9    more loss in our hay acres.
  

10          Q.  If you keep the potatoes alive?
  

11          A.  If we take water away from our other crops to
  

12    keep the potatoes alive, we will have a bigger loss on
  

13    the other side of the farm.  I don't know, I'm hoping
  

14    that the water that we're trying to purchase will get me
  

15    through until I can secure some water from neighbors or
  

16    other sources, but I don't know, it's very uncertain at
  

17    this point.
  

18          Q.  Does your lease specify how damages, who bears
  

19    the risk for loss of the crop?
  

20          A.  I think when I say I'll provide water and
  

21    power, I would suspect that the liability for crop
  

22    failure for lack of water would probably fall on me.
  

23          Q.  Is there a written lease?
  

24          A.  Yes, there is.
  

25          Q.  But you're not sure what the terms said.
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 1          A.  No, honestly I'm not.  I'm more of a handshake
  

 2    guy, and when I tell somebody I'm going to do something,
  

 3    I do it to the best of my ability.  So a paper lease, I
  

 4    signed it, and I trust the fellow I deal with; so that's
  

 5    where it's at.
  

 6          Q.  How much are you paid -- how are you paid
  

 7    through the lease?
  

 8          A.  So much per acre.
  

 9          Q.  So is it based on yield or not?
  

10          A.  No.  Well, I shouldn't say that.
  

11              MS. JENKINS:  I'm sorry.  Can you speak up?
  

12    Our Zoom people are having a hard time hearing you.
  

13              MR. LASKI:  Sorry.  I thought I was speaking
  

14    loud.
  

15              THE WITNESS:  It maybe is partially based on
  

16    yield.  Like I said, it was a handshake and there is a
  

17    written lease.  But during the handshake portion, before
  

18    the written lease came about, we were standing on the
  

19    ditch bank last fall and we agreed on a -- well, we
  

20    didn't agree on a price to start with.  And I wanted so
  

21    much and he wanted to pay so much, and he said, Well, if
  

22    we have a good crop, we'll pay your price.  So I guess
  

23    sort of it's based on yield, to a certain extent.
  

24          Q.  (BY MR. LASKI)  This is the first crop, the
  

25    first year's crop of potatoes.
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 1          A.  Yes.  On that farm, yes, probably since the
  

 2    '50s, I don't know.
  

 3          Q.  So you have no records whatsoever as to what
  

 4    to expect for a yield.
  

 5          A.  I have a pretty good idea of what to expect
  

 6    there.  My neighbors just up the river have a very
  

 7    similar farm.  It's right across the fence.  And he was
  

 8    able to provide me with yield expectations for potatoes
  

 9    grown by the same grower on his place right across the
  

10    fence in previous years, and yields of potatoes they
  

11    grow themselves and prices that they both receive for
  

12    their potatoes.
  

13          Q.  And does he have the same water rights you
  

14    have?
  

15          A.  Pretty similar.
  

16          Q.  This morning Mr. Brossy said that he had
  

17    offered to sell you water.  Have you bought any water
  

18    from him or rent?
  

19          A.  No.  In fact, I was going to bring that up,
  

20    because when Jerry asked me if I procured any extra
  

21    water, Mr. Brossy didn't offer to sell me water.  He
  

22    offered me the use of his water and I accepted, and for
  

23    the last week I've been running on his water.  And it's
  

24    going to be shut off tomorrow, maybe tonight.
  

25          Q.  Do you have dates as to when you need to have
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 1    water to finish each cutting of alfalfa?
  

 2          A.  When I need to have water?
  

 3          Q.  Well, so I guess my question is:  From a
  

 4    priority cutoff date, is there a date that you need the
  

 5    water to run through so you get a third cutting versus a
  

 6    second, only two cuttings, or versus a fourth?  Do you
  

 7    have those dates?
  

 8          A.  I think I put that on my sheet.  I really wish
  

 9    I would have brought some glasses.  I think it was
  

10    September 1st on the alfalfa.  Yes, I put September 1st
  

11    on the alfalfa.
  

12          Q.  But that would be to get a full four cuttings.
  

13          A.  Yes.
  

14          Q.  Do you have a date to get three cuttings?
  

15          A.  No, I just know that my water will be off
  

16    shortly after my first cutting, and I'll be lucky to get
  

17    it watered again enough to get a second cutting.  I
  

18    hadn't really thought about what date I would have to
  

19    get through for a third cutting.
  

20          Q.  In Tim Luke's memo he discussed for the 161
  

21    Condition water rights that he would need to get
  

22    additional information about available water supplies.
  

23    Have you been asked for that?
  

24          A.  For what?
  

25          Q.  As he --
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 1          A.  From me, additional information?
  

 2          Q.  Has Tim Luke asked you for additional
  

 3    information regarding water supplies as the holder of a
  

 4    Condition 161 water right?
  

 5          A.  No, I don't believe so.  I haven't talked to
  

 6    Mr. Luke for quite some time.
  

 7          Q.  Has anybody from the Department of Water
  

 8    Resources?
  

 9          A.  Asked me what?
  

10          Q.  Asked you for additional information regarding
  

11    available water supplies.
  

12          A.  Water supply from where?
  

13          Q.  From anywhere.
  

14          A.  No, I don't believe anyone from the Department
  

15    has.
  

16          Q.  Have you provided the Department any
  

17    information?
  

18          A.  About additional water supply?
  

19          Q.  Yes.
  

20          A.  No.
  

21          Q.  Have you requested the Department to
  

22    administer water under conjunctive management?
  

23          A.  No, I don't believe I have.
  

24          Q.  Have you requested the Department to
  

25    administer water in any way?
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 1          A.  Yes, I would like the Department to administer
  

 2    the water in Water District 37, groundwater water and
  

 3    surface water, by priority date.  That's what I have
  

 4    requested.
  

 5          Q.  Can you identify any specific water rights,
  

 6    groundwater rights that caused injury to your water?
  

 7          A.  No.
  

 8          Q.  Do you have a specific cause for the injury to
  

 9    your water?
  

10          A.  A specific what?
  

11          Q.  Do you have an opinion as to a specific cause
  

12    for the injury to your water?
  

13          A.  Yes, I think the pumping in the Bellevue
  

14    Triangle is injuring our water rights.  The groundwater
  

15    pumping in the Bellevue Triangle is injuring our water
  

16    rights.
  

17          Q.  Is that the sole injury to your water rights?
  

18          A.  I would say that's the main injury.  I don't
  

19    know of any others offhand.
  

20          Q.  So you know of no other reasons that your
  

21    water supply is short.
  

22          A.  Well, yeah, I don't.  I mean, there are
  

23    weather conditions, but that doesn't enter into it when
  

24    you have priority dates, that water needs to be
  

25    administered by priority.
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 1          Q.  Do you have any estimates -- I know you
  

 2    testified that you have new conveyance systems, but do
  

 3    you have any estimates of conveyance loss between the
  

 4    point of diversion and the application on any of your
  

 5    systems?
  

 6          A.  No, I would say there is none on three of
  

 7    those farms.  There may be some minor ditch seepage for
  

 8    500 feet on the other farm, as I said, I already stated.
  

 9    I hope to remedy that in the next year or two with a
  

10    pipe clear to the river.
  

11          Q.  You don't have an estimate of the amount of
  

12    those losses.
  

13          A.  No, I don't.  It's very minimal.  Compared to
  

14    what it was last year, it's miniscule.
  

15          Q.  If your groundwater rights were curtailed on
  

16    July 1, do you know whether your 1884 right would be
  

17    restored?
  

18          A.  I believe they would.
  

19          Q.  Why do you believe that?
  

20          A.  I perused Jennifer Sukow's staff memo, I've
  

21    talked to our hydrologist, I believe that from talking
  

22    with experts and listening to what the IDWR staff has
  

23    said.
  

24          Q.  Do you believe they would stay on through
  

25    September 30th?
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 1          A.  I think there is a very good chance that they
  

 2    would.
  

 3          Q.  That's based on your discussion with Jennifer
  

 4    Sukow?
  

 5          A.  No, I haven't discussed anything with Jennifer
  

 6    Sukow.  I read her memo, I've talked to Eric Miller, and
  

 7    I have lived on that river for 56 years, and I think
  

 8    that there is very good chance we would have water if
  

 9    the wells were shut off in the Bellevue Triangle.
  

10          Q.  How frequently do you need to acquire
  

11    additional water, like you are looking for this season,
  

12    to complete your farming?
  

13          A.  Increasingly more frequently.
  

14          Q.  Can you quantify that?
  

15          A.  I can to a certain extent.  Yesterday on the
  

16    way up here I asked my bookkeeper, who is my sister, to
  

17    go through the last several years.  She started in, I
  

18    believe, 2013 until now, and in those 8 years, 6 of
  

19    those years I needed to purchase water, and I spent on
  

20    outside water $82,000 in 6 of those 8 years.  And I
  

21    think water this year is costing twice as much as it did
  

22    in previous years, outside water is going to cost us
  

23    twice as much.
  

24          Q.  So 6 of the last 8 years you purchased
  

25    additional water?
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 1          A.  According to my books, and that's from the
  

 2    checks written for water.
  

 3          Q.  $82,000, is that a year or cumulative?
  

 4          A.  That is cumulative for 6 separate years.  Some
  

 5    years was more, some years was less.  One year it was
  

 6    $40,000, I recall just from memory.
  

 7          Q.  Do you know what year that was?
  

 8          A.  I don't.
  

 9          Q.  Is that just for your two farms or is that for
  

10    your dad's as well?
  

11          A.  That was for my farms and my dad's.
  

12          Q.  And your dad's?
  

13          A.  Yes.
  

14          Q.  I want to look at your dad's rights.
  

15          A.  Okay.
  

16          Q.  So in your testimony you identified your
  

17    father's two ranches as the Gooding ranch and the
  

18    Lincoln County ranch?
  

19          A.  Yes.
  

20          Q.  And on the Gooding ranch, based on
  

21    supplemental or the -- well, the American Falls water
  

22    and the supplemental water and then the supplemental
  

23    decreed water, you testified that there is sufficient
  

24    water for the entire season.
  

25          A.  With all the sources, yes.
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 1          Q.  So your only cost is pumping the supplemental
  

 2    well.
  

 3          A.  Yes, I guess some -- yes.
  

 4          Q.  And you testified that you had to pump that
  

 5    well last year as well?
  

 6          A.  Yes, we did.
  

 7          Q.  Do you typically have to pump it every year?
  

 8          A.  Not every year.  I mean, 2017 we had plenty of
  

 9    water.  There is years when there is major weather
  

10    events that we don't need to pump it, but increasingly
  

11    more often.
  

12          Q.  But most years you do have to pump it.
  

13          A.  I would say half the years.  Probably more
  

14    than half anymore, it's getting to be fairly regular,
  

15    yes.
  

16          Q.  For the Lincoln County farm, I think you
  

17    testified that you had -- well, do you know how much
  

18    American Falls water you have on that?
  

19          A.  I don't think that's right in this book.  I
  

20    believe it's 30 inches, right around 30 inches I
  

21    believe.
  

22              MR. LASKI:  Is there an exhibit binder that
  

23    has the water right damage chart for the Bill Arkoosh?
  

24    Should be Bill Arkoosh No. 1.
  

25              MR. RIGBY:  It is.
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 1              MR. LASKI:  But he doesn't seem to have that
  

 2    in his binder.
  

 3              THE WITNESS:  I do.
  

 4          Q.  (BY MR. LASKI)  You do?
  

 5          A.  Yeah.
  

 6          Q.  Okay.  So if you look at that spreadsheet, I
  

 7    think it identifies your American Falls water.
  

 8          A.  You are right, it does there.
  

 9          Q.  So doesn't it total 45 inches of supplemental
  

10    water approximately?
  

11          A.  Oh, yeah, here.  Yes, you are right, it is
  

12    45 inches.  I misspoke.  That's the amount that I used
  

13    for the injured projection too.
  

14          Q.  Is your injury, with respect to the alfalfa
  

15    again, that is based on two cuttings instead of four on
  

16    the entirety of the property you have planted in
  

17    alfalfa?
  

18          A.  Let's see.  No.
  

19              Yes.  Yes, it is.  Yes, it is.
  

20          Q.  You use the American Falls water on different
  

21    land than the decreed water rights, or your dad does.
  

22          A.  No, it's all the same land.
  

23          Q.  Well, is it different acreage?
  

24          A.  Yeah, we would keep it on the corn to keep the
  

25    corn alive because we have to have that.  You can't buy
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 1    silage corn very far away.  So we have got to keep the
  

 2    silage corn alive.  We can buy dry hay if we have to.
  

 3    So we would sacrifice the hay before the corn.
  

 4          Q.  Can you tell me how often your dad gets four
  

 5    cuttings of alfalfa?
  

 6          A.  Well, if he has got a full water supply, every
  

 7    year.  Unless we choose to go for more tonnage and less
  

 8    cuttings, which you still get the same amount of tons,
  

 9    just not as high of quality.
  

10          Q.  So how often do you get your full water
  

11    supply?
  

12          A.  Less and less often.  I don't know.  We were
  

13    curtailed early last year.  This year we are already
  

14    off.  2020 I don't think was a spectacular year, but I
  

15    couldn't tell you when the priority cuts came that year
  

16    for sure.
  

17              From 2017 to '19, I think we were kind of
  

18    tailed up by the big winter of '17.  That kind of
  

19    replenished the aquifer in the Wood River Valley, and
  

20    the residual effect of all that water flowing in there
  

21    that winter, it helped for a couple of years.
  

22              We had cattle at Magic Reservoir, and there is
  

23    a spring high on the hill and that spring ran, after
  

24    that winter it ran a lot more water for about 3 years,
  

25    and then it was back to where it was before.
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 1          Q.  Did you get four cuttings last year?
  

 2          A.  On part of our ground, yes.
  

 3          Q.  I'm talking about your dad's.
  

 4          A.  My dad's?
  

 5          Q.  Yes.
  

 6          A.  Well, on part of it.  Some of it was new
  

 7    seeding, and as I explained earlier, you don't generally
  

 8    get four cuttings -- you can't get four cuttings on new
  

 9    seeding.  If you get it in early you may get three
  

10    cuttings, and I believe we did get three cuttings on
  

11    part of that, part of it was two.  We also purchased
  

12    outside water last year.
  

13          Q.  At your dad's property?
  

14          A.  Yes.  Well, for all our properties combined, I
  

15    guess.  We used it where we needed it, where we could
  

16    use it.
  

17              MR. LASKI:  I think that's all the questions I
  

18    have.
  

19              THE HEARING OFFICER:  Thank you, Mr. Laski.
  

20              Mr. Thompson, do you have questions?
  

21              MR. THOMPSON:  Just a couple.
  

22
  

23                       CROSS-EXAMINATION
  

24    BY MR. THOMPSON:
  

25          Q.  Good afternoon, Mr. Arkoosh.  Travis Thompson
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 1    for the South Valley Ground Water District.
  

 2              I'm just going to refer generally to these
  

 3    sheets, the Table of Projected Injury.  For your
  

 4    father's place, noted Bill Arkoosh, you have the 1884
  

 5    right, the 1886 right, and the 1899 river right; is that
  

 6    correct?
  

 7          A.  Yes.
  

 8          Q.  And that property you have American Falls
  

 9    water and American Falls supplemental, those two
  

10    different supplies?
  

11          A.  Yes.
  

12          Q.  That water is projected to be used on the
  

13    silage corn for the rest of the year; is that correct?
  

14          A.  Yes.
  

15          Q.  And the second farm of your father's property
  

16    has an 1890 water right and a 1906 water right from the
  

17    Little Wood; is that correct?
  

18          A.  Yes.
  

19          Q.  And the supplemental supply on that farm is
  

20    the supplemental groundwater right?
  

21          A.  There is an American Falls supplemental right
  

22    associated with that also.
  

23          Q.  And the American Falls water, so three
  

24    supplemental supplies?
  

25          A.  Yes.
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 1          Q.  And those supplies are expected to be
  

 2    available through the irrigation season; is that
  

 3    correct?
  

 4          A.  Yes.
  

 5          Q.  For that alfalfa, that portion of it.
  

 6          A.  Yes.
  

 7          Q.  And then turning to your property in your
  

 8    name, just in general, you have again that American
  

 9    Falls water and that American Falls supplemental water,
  

10    a portion of it?
  

11          A.  On my first property, yes, the Varin property.
  

12          Q.  And then the organic potatoes that you have,
  

13    the field you had leased out for that purpose, that has
  

14    what is called CAW 13390?
  

15          A.  That is Carey Act water, I belive.
  

16          Q.  So that CAW stands for Carey Act water.  Is
  

17    that your understanding?
  

18          A.  That's my understanding, yes.
  

19          Q.  That water is available through the irrigation
  

20    season.
  

21          A.  That's my understanding.  It has been in the
  

22    past.  I assumed it would be this year.
  

23          Q.  But only for a portion of that field; is that
  

24    correct?
  

25          A.  Yes, for whatever you can irrigate with .94
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 1    cfs.
  

 2              MR. THOMPSON:  That's all the questions I
  

 3    have.  Thank you.
  

 4              THE HEARING OFFICER:  Thank you, Mr. Thompson.
  

 5              I don't see any other group 2 folks here.
  

 6              Group 3.  Mr. Bromley?
  

 7              MR. BROMLEY:  Thank you.
  

 8
  

 9                       CROSS-EXAMINATION
  

10    QUESTIONS BY MR. BROMLEY:
  

11          Q.  Hi, Mr. Arkoosh, Chris Bromley.  Thank you for
  

12    being here.
  

13          A.  Uh-huh.
  

14          Q.  I have two quick questions.  One, when do you
  

15    generally turn on with your Little Wood rights?
  

16          A.  It depends on what the crop is, I guess.  But
  

17    I try to be on, the first week of April is nice, the
  

18    second week for sure.  On alfalfa or maybe a grain crop,
  

19    might need a little shot of water, depending on the
  

20    year.  Some years you turn on later.
  

21          Q.  Thank you.
  

22              Second question.  What I heard you tell
  

23    Mr. Laski when he was asking about administration was
  

24    that you were looking for administration of groundwater
  

25    and surface water rights within Water District 37.
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 1          A.  Well, within the Bellevue Triangle.
  

 2          Q.  And that then was my question.  I heard you
  

 3    later seem to clarify that by saying --
  

 4          A.  Yes, within the Bellevue Triangle.
  

 5          Q.  So you are only asking for administration
  

 6    within the Bellevue Triangle.
  

 7          A.  Yes, within the boundaries of this proceeding.
  

 8              MR. BROMLEY:  Okay.  Thank you.  Nothing
  

 9    further.
  

10              THE HEARING OFFICER:  Thank you, Mr. Bromley.
  

11              Other group 3 questioners?  Mr. Robertson?
  

12    Where is he?  He decided not to stay for the nightcap,
  

13    huh?
  

14              Mr. O'Bannon?
  

15              MR. O'BANNON:  No questions.
  

16              THE HEARING OFFICER:  Okay.  Redirect I think
  

17    at this point.
  

18              MR. RIGBY:  No further questions,
  

19    Mr. Director.
  

20              THE HEARING OFFICER:  All right.  Thank you,
  

21    Mr. Arkoosh.
  

22              THE WITNESS:  You are welcome.  Thank you,
  

23    sir.
  

24              THE HEARING OFFICER:  Next witness.
  

25              MR. RIGBY:  We call Alton Huyser to the stand.
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 1              THE HEARING OFFICER:  Mr. Huyser, if you'll
  

 2    come forward, please.
  

 3                         ALVIN HUYSER,
  

 4    having been called as a witness by the Big Wood & Little
  

 5    Wood Water Users Association and first duly sworn,
  

 6    testified as follows:
  

 7
  

 8              THE HEARING OFFICER:  I want to apologize to
  

 9    Mr. Robertson.  He just appeared again.  I'm sorry to
  

10    have impugned his longevity or his endurance.  Are you
  

11    leaving now?
  

12              MR. ROBERTSON:  No.
  

13              MR. RIGBY:  May I begin?
  

14              THE HEARING OFFICER:  Yes.  Mr. Rigby, please
  

15    question.
  

16              MR. RIGBY:  Thank you, Mr. Director.
  

17
  

18                       DIRECT EXAMINATION
  

19    BY MR. RIGBY:
  

20          Q.  Good afternoon.
  

21          A.  Good afternoon.
  

22          Q.  Endurance test here.
  

23          A.  Yep.
  

24          Q.  Please state your full name and current
  

25    address for the record.
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 1          A.  Alton Lee Huyser, A-l-t-o-n, L-e-e,
  

 2    H-u-y-s-e-r, at 72 North Highway 75, Shoshone, Idaho.
  

 3          Q.  And are you a named party to this proceeding?
  

 4          A.  Yes, I am.
  

 5          Q.  And you have been here for some of the other
  

 6    farming witnesses?
  

 7          A.  Yes, I've heard others, yes.
  

 8          Q.  Again, let's both be careful not to talk over
  

 9    each other, as per the instruction of the Director.
  

10              What is your occupation?
  

11          A.  I'm a farmer.  I have been all my life.
  

12          Q.  In fact, do you own a farm?
  

13          A.  Yes, I do.  I own a farm at this present
  

14    location, yes.
  

15          Q.  So the issue that is before the Director, is
  

16    that the farm you are discussing?
  

17          A.  Yes.  This is the farm I'm discussing.  It as
  

18    Little Wood River decreed rights.  The Little Wood River
  

19    runs directly through the farm.
  

20          Q.  Very good.  We'll get to that.
  

21              Before we get there, what is your education
  

22    and background, as far as work experience is concerned?
  

23          A.  I've had 2 years through college, and a lot of
  

24    practical experience through farming, most of it
  

25    unprofitable, however some of them profitable years.
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 1    But through the experience, mostly through farming.
  

 2          Q.  That's what keeps you coming back, right, the
  

 3    profitable every once in a while?
  

 4          A.  Yes.
  

 5          Q.  Very good.
  

 6              Again, are you a member of the Big Wood &
  

 7    Little Wood Water Association?
  

 8          A.  Yes, I am.
  

 9          Q.  And joined with them for the purposes of
  

10    coming together for this particular proceeding?
  

11          A.  Yes.
  

12          Q.  All right.  If you will turn then to
  

13    Exhibit -- it will be the Big Wood Farms.
  

14              By the way, let my ask you:  Do you operate
  

15    under a different name than your personal name?
  

16          A.  No.  I operate under Big Wood Farms.
  

17          Q.  Is that an entity or is that a DBA or --
  

18          A.  It's a strictly entity, and so...
  

19          Q.  By that I'm saying is it an LLC or is it just
  

20    the name you go -- you assume that name?
  

21          A.  It's an LLC.
  

22          Q.  Very good.
  

23              Are you the principal, one of the principals
  

24    in that?
  

25          A.  Yes.
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 1          Q.  Do you have any other entities that you
  

 2    operate under?
  

 3          A.  No.
  

 4          Q.  The farm that we are talking about, is that
  

 5    owned by the entity LLC?
  

 6          A.  No.  The farm is owned by Alton and Paula
  

 7    Huyser Trust.
  

 8          Q.  So the real estate itself is owned by that.
  

 9    Is the operation of the farming done through the LLC?
  

10          A.  That's correct.
  

11          Q.  Very good.
  

12              The water rights themselves, do you know what
  

13    interest -- as far as the water rights themselves, how
  

14    are they owned?
  

15          A.  The water rights are held by Alton and Paula
  

16    Huyser Trust.
  

17          Q.  That's a revocable trust that the two of you
  

18    have created?
  

19          A.  Yes.
  

20          Q.  Very good.
  

21              So again, asking Counsel if we can stipulate
  

22    as to the water rights contained in Big Wood Farms
  

23    Exhibit 4, and Exhibit 5, which is the mapping of that.
  

24    Recognizing that, again, this is what we call the Big
  

25    Wood rights, with the prior stipulation.
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 1              And then as to Exhibit 6 and 7, which again is
  

 2    the water right under 10561A and its resulting mapping.
  

 3    Exhibit 8, which is 10561B and 9, which is the mapping.
  

 4              And would that be it, those three water
  

 5    rights, decreed?
  

 6          A.  That would be correct.
  

 7          Q.  Very good.
  

 8              MR. RIGBY:  May we stipulate, and have a
  

 9    stipulation for that?
  

10              MR. THOMPSON:  Yes.
  

11              MR. BROMLEY:  Yes.
  

12              MR. RIGBY:  Then I would offer them into
  

13    evidence, again, with the stipulation as to the
  

14    Cottonwood right.
  

15              THE HEARING OFFICER:  Okay.  So Mr. Rigby,
  

16    you'd move for the admission of Big Wood Farms exhibits
  

17    4 through 9; is that correct?
  

18              MR. RIGBY:  It would be 4 through 9; that is
  

19    correct, Mr. Director.
  

20              THE HEARING OFFICER:  And apparently the water
  

21    right that is represented by Exhibit 4 is a Cottonwood
  

22    right and lists Big Wood River as the source, or at
  

23    least one of the sources.  Is that what you are
  

24    asserting, that there are two -- there is also a source
  

25    of Little Wood River there.  Is there another one that
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 1    is the Cottonwood right?
  

 2              MR. RIGBY:  I don't believe so.  I believe
  

 3    it's only the one.
  

 4              THE HEARING OFFICER:  So Mr. Bromley, you
  

 5    would renew your objection to at least the portion of
  

 6    Right 37-59k that describes the Big Wood River as a
  

 7    source.
  

 8              MR. BROMLEY:  That's correct.  But Mr. Rigby
  

 9    had asked about a stipulation, and I said yes.  He was
  

10    removing 37-59k from his discussion, consistent with
  

11    prior stipulations, which is simply to look at total
  

12    water supply.
  

13              THE HEARING OFFICER:  So you are stipulating
  

14    based on that explanation to the admission of Exhibit 4
  

15    through 9.
  

16              MR. BROMLEY:  Correct.
  

17              THE HEARING OFFICER:  And is there any other
  

18    objection to the admission of these documents?
  

19              Thank you.  Based on no objection, Big Wood
  

20    Farms Exhibits 4 through 9 are received into evidence.
  

21              (Big Wood Farms Exhibits 4 through 9
  

22               received.)
  

23              MR. RIGBY:  Very good.
  

24          Q.  (BY MR. RIGBY)  Mr. Huyser, it appears to me
  

25    that the two remaining water rights are for the same
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 1    location, as far as the geography of the area; is that
  

 2    correct?
  

 3          A.  Yes, it is.  Yes.
  

 4          Q.  So these are rights on top of one another, so
  

 5    to speak.
  

 6          A.  Exactly.
  

 7          Q.  So we don't have to talk about two different
  

 8    parcels, if you will, in our line of questioning; right?
  

 9          A.  That's correct.  One is simply an A and one is
  

10    a B.  So one is a 4 cubic acre, and then B is 2.2.  But
  

11    they have exactly the same priority date.
  

12          Q.  So it's cfs; right?
  

13          A.  Cfs, yes.  Excuse me.
  

14          Q.  Let's talk about the acreage then itself.  You
  

15    say the trust owns it?
  

16          A.  Yes.
  

17          Q.  How long has the trust owned it?
  

18          A.  Since it was purchased back from Michelle
  

19    Stennett 3 years ago.
  

20          Q.  Before that did you have any familiarity with
  

21    this particular parcel?
  

22          A.  Yes.  I've continued to rent it for the 10 or
  

23    11 years that she owned it.  Prior to that, I owned it
  

24    and sold it to the Stennetts.  So in other words, I
  

25    owned the farm, I sold it to Stennett and then I bought
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 1    it back, and that's where I am at at the present
  

 2    situation right now.
  

 3          Q.  So it's come full circle.
  

 4          A.  Basically, yes.
  

 5          Q.  So in years then, how many years have you been
  

 6    familiar with farming this particular parcel, whether
  

 7    you owned it, leased it, purchased it back, otherwise?
  

 8          A.  I would say over 15 years, but closer to 20;
  

 9    that's probably pretty close.
  

10          Q.  So would you consider yourself familiar with
  

11    the farming practices and the water needs of this
  

12    particular parcel?
  

13          A.  Yes.
  

14          Q.  In addition to the water rights, the two
  

15    decreed water rights we are talking about for the
  

16    purposes of this particular hearing, do you have any
  

17    supplemental water in addition to this?
  

18          A.  Yes, there is the water that was discussed
  

19    earlier, I can't remember what tab that is at but --
  

20          Q.  The Cottonwood right?
  

21          A.  Yes.
  

22          Q.  In addition to that, are there supplemental
  

23    rights?
  

24          A.  No.
  

25          Q.  So when we talk about water rights on this
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 1    parcel, these two decreed water rights are it?
  

 2          A.  Yes, but there is the --
  

 3          Q.  Except for the Cottonwood.
  

 4          A.  Okay.
  

 5          Q.  I'm sorry.  You are right.
  

 6          A.  There is three rights.
  

 7          Q.  There is three rights.
  

 8          A.  Yes.
  

 9          Q.  Yes.  For the purpose of this particular
  

10    hearing, we are discussing the two rights.
  

11          A.  Okay.  Yes.
  

12          Q.  Do you lease any additional supplemental
  

13    rights?
  

14          A.  No, not this year.
  

15          Q.  Have you in the past?
  

16          A.  In the past I have leased additional water
  

17    when it became available.
  

18          Q.  And typically speaking, what water right is
  

19    leasable?
  

20          A.  Well, we were able to locate water as a
  

21    complete party, and went to North Snake Ground Water and
  

22    was able to secure water, I believe in the year 2012,
  

23    2013, when we had a short water year then.
  

24          Q.  Without having a short water year, are your
  

25    decreed rights sufficient to grow the crops that you
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 1    generally grow on this parcel?
  

 2          A.  No, that would be incorrect.  Normally my
  

 3    decreed water rights are subject to run through
  

 4    August 15th, thus the last 3 to 4 years they've been
  

 5    shortened.  Like this year, my decreed water went off on
  

 6    June 2nd, and so it's been off since June 2nd.
  

 7          Q.  So as of right now do you have water that is
  

 8    available to you to divert on this parcel?
  

 9          A.  No.
  

10          Q.  So it's dry from this point forward, unless
  

11    something else occurs.
  

12          A.  Unless something else occurs.
  

13          Q.  All right.  What do you have planted on the
  

14    parcel?
  

15          A.  Well, presently -- I could foresee issues of
  

16    water shortage, and last fall I went and took one of the
  

17    pivots and I planted 140 acres of winter wheat because
  

18    it would actually take less water, and it should be able
  

19    to make it through a normal year.
  

20              The other pivot I planted spring wheat, hoping
  

21    we would be able to do the same thing.  However, based
  

22    on the days of water that I need to finish the crop, I'm
  

23    about 30 days short on the winter wheat and -- well, 25
  

24    days short on the winter wheat and 35 days short on the
  

25    spring wheat.  That's based on the analysis of what I
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 1    looked at and where we are at right now as far as the
  

 2    maturity of the crop.
  

 3          Q.  We'll get into your Exhibit No. 1 in just a
  

 4    moment.  But let me ask you, are you attempting or have
  

 5    you attempted to find additional water to lease?
  

 6          A.  We are attempting, but at this point until the
  

 7    deal is made, you don't know if you have it.  So
  

 8    basically the answer is, we are attempting but we do not
  

 9    have it completely available.
  

10          Q.  Any let's talk about actually how you irrigate
  

11    these lands.  How is it done?  Is it pressurized, flood
  

12    irrigated, what it is?
  

13          A.  There is two pump stations, which basically
  

14    allows me to pump my decreed water right and be able to
  

15    maximize those gallons per minute through both pump
  

16    stations.  And when my Cottonwood water is available, it
  

17    allows me to pump an additional more.  But the 2,800
  

18    gallons per minute, I used it through both pumping
  

19    locations.  Of that, it goes into pressurized hand lines
  

20    but mostly in pivots.
  

21              I have improved water efficiency.  I spent
  

22    $5,000 last year improving a lower pressure, more
  

23    efficient irrigation system.  I continue to work through
  

24    my pumps to have them more efficient and also change
  

25    nozzles as much as I can, especially pertaining to the
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 1    hand lines and that, but it's subject to wear and usage.
  

 2          Q.  As far as your watering to date, until your
  

 3    water right was cut, were you able to have a full water
  

 4    supply as required by your crops?
  

 5          A.  I would say no.  Obviously, as everyone, or
  

 6    you and other farmers would be aware, you would want to
  

 7    maintain the moisture of the winter wheat as much as you
  

 8    can because it would reach maturity the fastest.  And so
  

 9    obviously the spring wheat you would have to sacrifice a
  

10    little bit in order to -- you are going to get shrivel
  

11    and various others things in this grain; however, that
  

12    would reduce or lessen the amount of injury.
  

13          Q.  In a normal year, when your decreed water
  

14    rights and obviously your earlier water rights, the
  

15    Cottonwood rights, are all available to you, are you
  

16    able to water crops sufficiently?
  

17          A.  Yes, I would say I am able to.  As I
  

18    indicated, the 2,800 gallon is subject to pumping my
  

19    decreed water right, and then based on my other pumping
  

20    capacity, I am able to probably pump up to 34 or 3,500
  

21    gallons, and that is only available when the Cottonwood
  

22    right is there.  And that would pertain to the request
  

23    or the regulations of Kevin, the watermaster.
  

24          Q.  Obviously he controls what you can divert,
  

25    right, based upon any decreed right that you have.
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 1              In your years of watering this parcel, have
  

 2    you noticed or is there any trend that is happening with
  

 3    the general flows in the Big Wood -- excuse me -- Little
  

 4    Wood River?
  

 5          A.  It seems like that in the spring and in the
  

 6    fall, when I can actually see the amount of water going
  

 7    through my farm, there is a reduced flow.  But as I just
  

 8    stated, the American Falls does flow through my place,
  

 9    and so -- but that's about what I can say.
  

10          Q.  Okay.  But do you have American Falls water
  

11    rights?
  

12          A.  No, I do not have American Falls.
  

13          Q.  That's what I thought you said.
  

14          A.  Yes, that's correct.  Excuse me.
  

15          Q.  So the flows then are obviously subject to
  

16    also the additional water of American Falls flowing
  

17    past.
  

18          A.  Exactly.
  

19          Q.  What do you intend to do if you are not able
  

20    to obtain additional water for your crop now that it's
  

21    turned off?
  

22          A.  Well, if you have wheat of any kind, you can't
  

23    make water, and so basically there is no opportunity to
  

24    enhance production or anything.  So a timely rain,
  

25    however, you are not -- there is nothing else I can do.
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 1          Q.  But you'll continue to attempt to find
  

 2    additional water if you can.
  

 3          A.  That's correct.  If I could find additional
  

 4    water, I would water the crop, yes.
  

 5          Q.  As a result of being part of the group with
  

 6    the Big Wood, Little Wood Water Users Association, are
  

 7    you under the belief that others have testified that the
  

 8    flows in the Little Wood River are a result of, at least
  

 9    in part, to pumping in the Bellevue Triangle?
  

10          A.  Yes, I feel they are a part of the injury,
  

11    that us, as senior water rights, are actually feeling.
  

12    So yes, I do.
  

13          Q.  If the flows were greater right now, it's kind
  

14    a rhetorical question, but I assume your water rights
  

15    would still be on; correct?
  

16          A.  Yes, that's correct.  It would not take that
  

17    many more cfs in order to have my water right whole.
  

18    But again, that has to do with priority doctrine.
  

19          Q.  So you say it wouldn't take much more, but as
  

20    far as your crops are concerned, it makes the difference
  

21    between them --
  

22          A.  That's correct.  If it's not available, it's
  

23    not available.
  

24          Q.  So have you attempted to determine the
  

25    injuries to your crops for the purposes of this
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 1    particular hearing?
  

 2          A.  Yes, I did.
  

 3          Q.  I would have you to turn to Big Wood Farms
  

 4    Exhibit 1, please.
  

 5          A.  Yeah, I have that.
  

 6              MR. RIGBY:  And forgive me, I'm doing too many
  

 7    of these, but did we already stipulate to the water
  

 8    rights themselves into evidence?
  

 9              MR. THOMPSON:  I think so.
  

10              THE HEARING OFFICER:  We did.
  

11              MR. RIGBY:  I just want to be sure.
  

12          Q.  (BY MR. RIGBY)  As to Big Wood Farms Exhibit
  

13    No. 1, were you part of and did you supply the
  

14    information that was used to put this chart together?
  

15          A.  Yes.  This is my information, yes.
  

16          Q.  So could you explain basically what the intent
  

17    of and how you arrived at the target yields with the
  

18    crops that you have there, projected yield loss and
  

19    projected revenue losses?
  

20          A.  Well, the first thing I might point out is, if
  

21    you look at this, basically you would think that my,
  

22    what would you call it, the 37-59 is all related to hay
  

23    so there will be no loss.  However, in all honesty, both
  

24    of the rights of the 051A and B are used for both the
  

25    wheat, the spring wheat, and the alfalfa.  And so that
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 1    is one thing I might point out.
  

 2              And then also, as you would come on across
  

 3    here, you come across the usage or a loss, it's not
  

 4    calculated, but it has to do with the days of supply and
  

 5    shortfall.  And basically it's saying that I would need
  

 6    to, as far as days of irrigation, July 15th for my
  

 7    spring wheat and July 25th for my winter wheat, which
  

 8    basically is where you would come up with 35 days or
  

 9    45 days, and the bushels and the cost and relate down to
  

10    what the estimated loss is for this year.
  

11          Q.  So how many more days from, now that you are
  

12    turned off, would you need your right to still be on in
  

13    order to avoid the loss?
  

14          A.  Well, it's like I stated, right now if I could
  

15    get 30 more days I would have basically a sufficient
  

16    wheat crop that would be acceptable.  Now, the spring
  

17    wheat would need a little bit more.  However, 30 days
  

18    makes a substantial difference at this kind of point in
  

19    a wheat crop.
  

20          Q.  Is it your contention that if the pumps within
  

21    the Triangle were curtailed that the flows would
  

22    increase to the point where your water right would be on
  

23    those 30 days?
  

24          A.  I think based on what we've seen, as far as
  

25    flows and also what I have seen as far as Mr. Miller,
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 1    Eric Miller, and the things that I've been looking at
  

 2    and ties to that volume, that there would be an
  

 3    increased amount of water in Silver Creek, thus
  

 4    increasing the amount of water down to the Little Wood.
  

 5    And, of course, I'm one of the Little Wood users.  So
  

 6    yes, it would bring more water to myself.
  

 7          Q.  So are then you seeking that the Director
  

 8    curtail these based upon what, the priority system?
  

 9          A.  I'm seeking that the Director would realize
  

10    that the wells are the major contributor, and based on
  

11    the priority doctrine that has to do with the surface
  

12    water and the Little Wood River, that he would thus be
  

13    able to realize the injury that is being weighed upon
  

14    the Little Wood water users, and be able to use his
  

15    power to where we could actually get some relief and
  

16    hopefully some water.
  

17          Q.  So pursuant to Big Wood Farms Exhibit No. 1,
  

18    it estimates that you will be damaged 38,000 -- almost
  

19    $39,000; is that correct?
  

20          A.  Yes.
  

21              MR. RIGBY:  I'd move for the admission of Big
  

22    Wood Farms Exhibit No. 1.
  

23              THE HEARING OFFICER:  Any objections to the
  

24    admission of the referenced document?
  

25              Hearing none, the document marked as Big Wood
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 1    Farms Exhibit 1 is received into evidence.
  

 2              (Big Wood Farms Exhibit 1 received.)
  

 3              MR. RIGBY:  I don't believe I have any further
  

 4    questions.
  

 5              THE HEARING OFFICER:  Mr. Fletcher, any
  

 6    questions?
  

 7              MR. FLETCHER:  No.
  

 8              THE HEARING OFFICER:  Questions for Mr. Huyser
  

 9    from group 2?  Mr. Thompson.
  

10
  

11                       CROSS-EXAMINATION
  

12    BY MR. THOMPSON:
  

13          Q.  Good afternoon, Mr. Huyser.
  

14          A.  Good afternoon.
  

15          Q.  Travis Thompson for the South Valley Ground
  

16    Water District.
  

17              I guess would you agree that the timing of
  

18    this proceeding with respect to your wheat crop that
  

19    hasn't had water for a week is a problem?
  

20          A.  I would say yes, the timing and the use and
  

21    the necessity of the Director to do something is
  

22    extremely important.
  

23          Q.  So is initiating administration in the middle
  

24    of the season a problem for your crop right now?
  

25          A.  If administration is not administered, my crop
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 1    will actually be suffered is where -- so that's the
  

 2    answer that I can give you.
  

 3          Q.  So what happens if you don't receive water
  

 4    between June 2nd and those dates you identified?
  

 5          A.  Well, the grain continues to grow.  However,
  

 6    without adequate moisture, the part of the grain inside
  

 7    the head begins to shrivel.  And rather than have plump
  

 8    grain that, basically I've stated here, would yield you
  

 9    100 bushel, it would basically end you up with 70
  

10    bushel.  So that's where you would actually lose through
  

11    test weight as well as yield.
  

12          Q.  Those yield targets and projected yield
  

13    losses, can you just explain those columns in that
  

14    table?
  

15          A.  Those are based on the County averages, as
  

16    well as some of the records that I have had that
  

17    basically comes to that point to where those are the
  

18    yields that -- as I said, that's just the County
  

19    average.  Mine are really close, but that's where the
  

20    target -- that's where the yield as far as a target is
  

21    where I got it.
  

22          Q.  Is that 100 bushels per acre?  Is that what
  

23    that means?
  

24          A.  Yes.
  

25          Q.  Then you are projecting a loss of 3,500
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 1    bushels total?
  

 2          A.  Yes, that's right.  That's 3,500 bushel on the
  

 3    one wheat and then 3,000 bushel on another.  So
  

 4    basically you have two different layers.  And again,
  

 5    there is no -- even though there will be, there is no
  

 6    damages that is stated in this record.  It's strictly --
  

 7    it's just strictly wheat.
  

 8          Q.  So your alfalfa hay has no projected
  

 9    shortfall, or is that a mistake in that column?
  

10          A.  Well, it was mostly overlooked on my part.
  

11          Q.  Those 66 acres aren't receiving any water
  

12    either; is that correct?
  

13          A.  They received water, just like the others,
  

14    through the spring -- or through the season up until
  

15    when I was curtailed.
  

16          Q.  But no longer right now; correct?
  

17          A.  That's correct.
  

18          Q.  So you are claiming material injury to your
  

19    surface water rights caused by upstream groundwater
  

20    pumping; is that true?
  

21          A.  Yes.
  

22          Q.  But you have not identified specific water
  

23    rights in the Triangle that are causing that injury; is
  

24    that correct?
  

25          A.  As far as jointly identifying them?  Basically
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 1    I haven't went through and sorted every water right that
  

 2    is proving injury.  But as a whole, because they are so
  

 3    much junior to our Little Wood River decree, I don't
  

 4    know of one well that is junior to the Little Wood River
  

 5    decree, which goes to 1889, unless you know of one, sir.
  

 6          Q.  No, I am not offering that.
  

 7              So you have the two water rights to the Little
  

 8    Wood River, that's a May 5, 1884 priority date; is that
  

 9    correct?
  

10          A.  Yes.
  

11          Q.  Does that right go off before the April 1,
  

12    1884, priority date?
  

13          A.  April 1st.  It says 5/27.  But most of the
  

14    time the 37-59K goes off, and then I'm able to use only
  

15    the 6.2 cfs after that time, which is my original decree
  

16    rights dated May 5, 1884.
  

17          Q.  And if the water right list I've looked at is
  

18    correct, you are the only water user with that priority;
  

19    is that true?
  

20          A.  I can't answer that exact, but I know that
  

21    these dates pertain to whether my right is curtailed or
  

22    whether my right is good.  I don't see the book that the
  

23    watermaster uses, if I am one person on that May 5, '84
  

24    or five, but it's subject to the watermaster.
  

25          Q.  Where does the water get measured in the
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 1    Little Wood that determines if your right is on or off,
  

 2    do you know?
  

 3          A.  I should remember the number, but I can't give
  

 4    you that exact number.
  

 5          Q.  Is it Station 54?
  

 6          A.  I know where it is, but I won't say whether
  

 7    it's 54 or 68, that's my question.
  

 8          Q.  Do you know how much water has to be flowing
  

 9    at that location for your right to be on?
  

10          A.  No, I don't.  I've never followed Kevin out
  

11    there to determine whether his correctness is right on
  

12    deciding that.
  

13          Q.  So as far as curtailing junior groundwater
  

14    rights and whether that would supply enough water to
  

15    meet your water right, would the modeling information
  

16    and the report from Eric Miller describe that?
  

17          A.  Could you repeat that.
  

18          Q.  I guess you talked about with Mr. Rigby
  

19    whether groundwater, if that's curtailed, if that would
  

20    show up and supply water to your right for the rest of
  

21    the 2021 irrigation season.  How do you know that, I
  

22    guess that's what I'm asking.
  

23          A.  Well, as has been modeled by -- I can't
  

24    remember his name -- Mr. Miller, it basically shows that
  

25    there would be an increase of flow, as well as also



Hearing - Vol. III - June 9, 2021 666

  

 1    where I live right on the river and the American Falls
  

 2    is not going through there, that there is a difference
  

 3    of water when -- it's nice to see the white water out of
  

 4    the Clearwater, but I do feel like that when they are
  

 5    not running -- when they are not running that there is
  

 6    more water going past my house, and so...
  

 7          Q.  I guess my question is whether or not there
  

 8    will be sufficient water to satisfy your priority.  Do
  

 9    you know that?
  

10          A.  Well, the statement I made had to do with
  

11    water that is way back in September.  So basically I
  

12    believe it would, but it would be close, based on my
  

13    May 5, 1885, but a person wouldn't know that until you
  

14    try it.
  

15          Q.  Would the information in Ms. Sukow and
  

16    Mr. Miller's report tell you whether or not that would
  

17    happen, I guess, in their predicted estimate?
  

18          A.  I believe it would, because there is such a
  

19    direct correlation between the water at Silver Creek and
  

20    also the relationship that is the flow and the volume in
  

21    the Little Wood River that it is a very rapid change.
  

22          Q.  Will curtailing junior groundwater rights on
  

23    July 1st help your wheat crop?
  

24          A.  Excuse me?
  

25          Q.  Will curtailing junior priority groundwater
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 1    rights on July 1st help your wheat crop?
  

 2          A.  It will help.  I won't say it will completely
  

 3    reduce the damage, but it will help.
  

 4          Q.  If that water were to come back over the
  

 5    course of July and meets your priority?
  

 6          A.  Well, what my hope would be, and the reason
  

 7    why most of the Little Wood users are here, that we
  

 8    could actually get a little bit faster change or the
  

 9    possibility to have things to where we wouldn't actually
  

10    have to wait that long to reduce the damage like myself
  

11    and others would suffer.
  

12          Q.  I guess if this had started back in January,
  

13    would that have been better timing for you?
  

14          A.  It would be a better time for everyone;
  

15    however, this is where we are right now.
  

16          Q.  Certainly.
  

17              Will curtailing junior groundwater rights on
  

18    August 1st help your wheat crop?
  

19          A.  Well, it does that, as far as hay and various
  

20    other things, but like the injury that I posted here,
  

21    the longer you wait in the year the more difficult it is
  

22    to actually recoup these losses.
  

23          Q.  So will you have already harvested your wheat
  

24    by then regardless?
  

25          A.  Normally we harvest the crop the 10th of
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 1    August, 15th of August.
  

 2          Q.  But do you turn the water off before then?
  

 3          A.  Yes.
  

 4          Q.  July 15th, July 25th?
  

 5          A.  Yes.  It's just like I stated here, basically,
  

 6    the water we would turn off would be 7/15 or 7/25.
  

 7          Q.  So curtailing groundwater rights on
  

 8    August 1st, you wouldn't turn water on back on after
  

 9    that point, would you?
  

10          A.  So curtailing groundwater rights when?
  

11          Q.  August 1st.
  

12          A.  August 1st?  Probably not that late.  It's no
  

13    different than other crops we have.  At that point
  

14    injury has been suffered, and that's why I think all of
  

15    us are here right now trying to facilitate some kind of
  

16    an agreement that we can get this settled without any
  

17    time that would be of the essence pertaining to loss.
  

18          Q.  On that loss you have -- isn't it true you
  

19    have multiperil crop insurance on your property?
  

20          A.  Yeah.  Right.
  

21          Q.  Would that cover some of that loss that you've
  

22    identified in your table 1?
  

23          A.  Yes.
  

24          Q.  Do you know how much?
  

25          A.  Where is table 1?
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 1          Q.  I think it's right in front of you, that page.
  

 2    I'm sorry.
  

 3              MR. RIGBY:  Exhibit 1.
  

 4          Q.  (BY MR. THOMPSON)  Exhibit 1.  The page you
  

 5    were just on, I believe, Mr. Huyser.
  

 6          A.  Here?  Back here?
  

 7          Q.  No.  Go back.  I'm sorry.  The one you just
  

 8    turned over, I think it's that one.
  

 9          A.  Okay.
  

10          Q.  Table of Projected Injury.
  

11          A.  Right.
  

12          Q.  So your policy could cover damages for some of
  

13    that, a portion?
  

14          A.  Yes, that's correct.  I have never -- with a
  

15    multiperil, multi crop, I've never actually went through
  

16    a drought situation, but I do have multiperil, yes.
  

17          Q.  You have two pumping stations on the river; is
  

18    that correct?
  

19          A.  Yes, I do.
  

20          Q.  And your capacity is about 3,250 gallons; is
  

21    that correct?
  

22          A.  When you look at the water rights combined,
  

23    they are about 2,800 gallon a minute, which equates to
  

24    my decreed water right.  And when the other supplemental
  

25    right is good, yes, it's between 32 and 3,400 gallon.
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 1              MR. THOMPSON:  That's all the questions I
  

 2    have.  Thank you.
  

 3              THE HEARING OFFICER:  Thank you, Mr. Thompson.
  

 4              Mr. Laski or Ms. O'Leary, any questions?
  

 5              MR. LASKI:  No.
  

 6              MS. O'LEARY:  No.
  

 7              THE HEARING OFFICER:  Group 3.  Mr. Bromley?
  

 8              MR. BROMLEY:  Thank you, Director.
  

 9
  

10                       CROSS-EXAMINATION
  

11    BY MR. BROMLEY:
  

12          Q.  Mr. Huyser, hi, Chris Bromley.
  

13          A.  Hi.
  

14          Q.  Thanks for being here.
  

15              Two questions very, very quick.  First is:
  

16    When do you usually turn on with your Little Wood
  

17    rights?
  

18          A.  Normally, of course depending on crop, but
  

19    it's normally around the 1st of April, right in that
  

20    area, plus or minus, whether we have wheat, corn, or
  

21    alfalfa, that is a plus or minus window.
  

22          Q.  Sure.  Definitely.
  

23              This year when did you turn on?
  

24          A.  I believe it was the 12th of April, is what my
  

25    recollection is.  I know that the Cottonwood water right
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 1    was only on for about 6 days and then it went back off,
  

 2    I believe.  As far as my right, I think it went away
  

 3    April 16th.
  

 4          Q.  Thank you for that.
  

 5              Last question.  So Mr. Thompson asked you a
  

 6    question about could you identify groundwater pumping
  

 7    wells that you were alleging cause injury to your water
  

 8    rights, and you said you were not able to identify
  

 9    those.  Are you asking for curtailment of wells anywhere
  

10    outside of the Bellevue Triangle?
  

11          A.  Based on the information that I have seen that
  

12    Eric has shown, I would say it is a majority of the
  

13    inside of the Bellevue Triangle, and that would have the
  

14    direct effect on the volume of water that would be
  

15    available in Silver Creek.
  

16          Q.  So are you asking the Director to curtail
  

17    wells outside of the Bellevue Triangle?
  

18          A.  No.
  

19              MR. BROMLEY:  Thank you.  Nothing further.
  

20              THE HEARING OFFICER:  Thank you, Mr. Bromley.
  

21              Others in group 3?  Mr. Robertson?
  

22              MR. ROBERTSON:  No questions.
  

23              THE HEARING OFFICER:  Thank you.
  

24              Mr. O'Bannon?
  

25              MR. O'BANNON:  No.
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 1              THE HEARING OFFICER:  Redirect, Mr. Rigby.
  

 2              MR. RIGBY:  No further questions.
  

 3              THE HEARING OFFICER:  With no redirect,
  

 4    Mr. Huyser, thank you for your endurance.  You are
  

 5    excused.
  

 6              Let's just talk about, do we have more
  

 7    witnesses?  Let's take a 10-minute break.
  

 8              (Recess taken.)
  

 9              THE HEARING OFFICER:  Let's go back on the
  

10    record.
  

11              Mr. Rigby, next witness.
  

12              MR. RIGBY:  Thank you.  We have changed the
  

13    order to have Mr. Taber to go first, and I'm trying to
  

14    be expeditious with the time, knowing that it's after 5,
  

15    and he will take more time than the last two, and I
  

16    think we can expedite them as well.
  

17              So with that in mind then, please state your
  

18    full name and current address.
  

19              THE REPORTER:  He wasn't sworn in yet.
  

20              MR. RIGBY:  That's right.
  

21                          DON TABER,
  

22       having been called as a witness by the Big Wood &
  

23       Little Wood Water Users Association and first duly
  

24                  sworn, testified as follows:
  

25    ///
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 1                       DIRECT EXAMINATION
  

 2    BY MR. RIGBY:
  

 3          Q.  Good afternoon, Don.
  

 4              So just to be certain, we will be addressing
  

 5    three particular farms; is that correct?
  

 6          A.  Yes.
  

 7          Q.  One is called the -- well, I guess the Taber
  

 8    Farm; right?  That's your own farm?
  

 9          A.  The Taber Farm is the home farm, yes.
  

10          Q.  Home Farm?  Okay.  And then there is the
  

11    7 Mile Farm and also the Ritter Farm; is that correct?
  

12          A.  Yes.
  

13          Q.  And those other two farms are farms that you
  

14    rent or lease?
  

15          A.  Yes.
  

16              MR. RIGBY:  With Counsel's stipulation then, I
  

17    would like to, with the further stipulation that any
  

18    Cottonwood rights be admitted only for the purpose of
  

19    showing the water supply, I would like to right now then
  

20    proceed to have Taber Exhibits No. 2 through 21, 7 Mile
  

21    Exhibit No. 2 through 6, and Ritter Exhibit No. 2
  

22    through 4 all admitted.
  

23              What they are, I'll represent, are water
  

24    rights with accompanying printed maps by IDWR.  But they
  

25    do include at least one, if not more, Cottonwood rights,
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 1    but again with the stipulation, Mr. Bromley.
  

 2              MR. BROMLEY:  Thank you, Mr. Rigby.  Yes, I'm
  

 3    in agreement.
  

 4              THE HEARING OFFICER:  These are a lot of
  

 5    documents all together.  Have the parties had a chance
  

 6    to review these documents?
  

 7              MR. THOMPSON:  Yes, Director.
  

 8              THE HEARING OFFICER:  Okay.  Is there any
  

 9    objection to their admission?
  

10              MR. THOMPSON:  No.
  

11              MR. BROMLEY:  No.
  

12              MR. LASKI:  No.
  

13              THE HEARING OFFICER:  So let me recite, if I
  

14    can, Mr. Rigby.  You want Taber Exhibits 2 through --
  

15              MR. RIGBY:  21.
  

16              THE HEARING OFFICER:  -- 21 admitted into
  

17    evidence.  And you are excluding then -- are there some
  

18    additional?
  

19              MR. RIGBY:  There are, but they are not the
  

20    water rights.  I'm not introducing them.
  

21              THE HEARING OFFICER:  Okay.  So Taber Exhibits
  

22    2 through 21 are received into evidence.
  

23              (Taber Exhibits 2 through 21 received.)
  

24              THE HEARING OFFICER:  7 Mile, this would be
  

25    again 2 through 6 are received into evidence.
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 1              (7 Mile Exhibits 2 through 6 received.)
  

 2              THE HEARING OFFICER:  And Ritter 2 through 4.
  

 3    So there are additional -- no, there are not.  2 through
  

 4    4.  Ritter Exhibits 2 through 4 are received into
  

 5    evidence.
  

 6              (Ritter Exhibits 2, 3, 4 received.)
  

 7              THE HEARING OFFICER:  Okay.  Mr. Rigby.
  

 8              MR. RIGBY:  Thank you.
  

 9          Q.  (BY MR. RIGBY)  So with that out of the way,
  

10    Mr. Taber, what is your occupation?
  

11          A.  Dairy farmer.
  

12          Q.  And where do you practice this dairy farming?
  

13          A.  495 East 20 North, Shoshone, Idaho.
  

14          Q.  And as far as your dairy is concerned, how
  

15    many cattle do you or dairy herd -- what is the number
  

16    of your dairy herd?
  

17          A.  We milk about 900 and raise all of our
  

18    replacements and plus all of our steers.  We have a
  

19    feedlot that we put our steers through, they go to
  

20    slaughter, directly to slaughter.
  

21          Q.  And as far as the feed required for this dairy
  

22    herd, is it mainly grown by you?
  

23          A.  We farm quite a lot of land, yes.  And the
  

24    feed is all gone by -- we use all -- we buy commodities,
  

25    we buy corn, but the hay and silage and everything is
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 1    raised on the farm, and we do sell some excess hay, not
  

 2    this year, but we usually sell excess hay.
  

 3          Q.  And what is your background as far as
  

 4    education and work experience?
  

 5          A.  I have a degree in ag business management from
  

 6    Penn State University, and I've been involved in the
  

 7    dairy industry all my life, 50 some years.
  

 8          Q.  And are you a member of the Big Wood & Little
  

 9    Wood Water Users Association?
  

10          A.  Yes.
  

11          Q.  Do you join with them as a party, individual
  

12    party?
  

13          A.  Yes.
  

14          Q.  So let's first of all address what we call the
  

15    Taber or home place.  Is that what you refer to it?
  

16          A.  Taber place, home place, whatever.
  

17          Q.  Let's go to, just for the purpose of looking
  

18    and mapping of it, if you'll pull tab 5, Taber
  

19    Exhibit 5, please.
  

20          A.  Okay.
  

21          Q.  Does that accurately describe, to best of your
  

22    knowledge, the home place?
  

23          A.  Yes.
  

24          Q.  And the water rights that are associated with
  

25    this have been admitted into evidence from 2 to 21.
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 1    Rather than go through each of those, are they stacked
  

 2    on one another?
  

 3          A.  Yes.
  

 4          Q.  What kind of crops do you grow, generally
  

 5    speaking, on this home place?
  

 6          A.  We grow alfalfa, we grow corn silage,
  

 7    sometimes some grain corn, we grow malt barley, we grow
  

 8    sugar beets, and once in a while we grow winter wheat or
  

 9    triticale.  We usually chop that off for feed.
  

10          Q.  And this particular year what are you growing
  

11    on the home place?
  

12          A.  On the home place we have got, we had
  

13    triticale, then we planted corn and that, and we have
  

14    got some winter wheat and we have got alfalfa.  And
  

15    that's it on the home place.  I said corn, didn't I?
  

16    Yes.
  

17          Q.  And is there any particular reason why you are
  

18    growing those this year.  Because of the drought that
  

19    others have testified to, did that make you change your
  

20    decision as to what you would be growing?
  

21          A.  We changed our decision a little bit, but we
  

22    have to go with corn, we have to gamble.  We had to
  

23    gamble is water going to be in the river because you
  

24    cannot find -- I did not have enough ground that was
  

25    available for corn other places.  I had to put some on
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 1    the river.
  

 2          Q.  Is that a required product or crop?
  

 3          A.  Corn silage is required.  In our area there is
  

 4    several feedlots and there is a couple other dairies,
  

 5    and if I don't have corn silage there, I don't know
  

 6    where I will get it because it's all committed,
  

 7    everybody has got it tied up.
  

 8          Q.  But for your dairy this is an essential --
  

 9          A.  I need that for the dairy, yes.  I use about
  

10    10,000 ton of corn silage.
  

11          Q.  Again, let me finish my question.
  

12              So this is a required crop for your dairy?
  

13          A.  Yes.
  

14          Q.  So when you say you gambled, are you concerned
  

15    about the water rights that exist on the home place
  

16    being sufficient to properly grow your crops?
  

17          A.  Yes.
  

18          Q.  And why are you concerned about that?
  

19          A.  Well, because we analyzed the Big Wood
  

20    Canal -- or the reservoir, we knew it was going to be
  

21    short.  We analyzed the river, we decided that that was
  

22    going to be short.  But we just had to take a chance on
  

23    some water being left in the river so that we could keep
  

24    the corn wet.
  

25          Q.  So you addressed another issue, which is, do



Hearing - Vol. III - June 9, 2021 679

  

 1    you have other water rights besides those that are
  

 2    listed from 2 to 21?
  

 3          A.  Yes, I do.
  

 4          Q.  What are those rights?
  

 5          A.  I have a supplemental well that produces about
  

 6    1,300 gallon, and I expect to use that to help cover the
  

 7    corn and some of the alfalfa.
  

 8          Q.  What other rights do you own?
  

 9          A.  That's other than decreed rights?
  

10          Q.  Yes.  Supplemental rights.
  

11          A.  I have no other supplemental rights.
  

12          Q.  Have you leased water for this year?
  

13          A.  Not on this ground.
  

14          Q.  We're only talking about this ground.
  

15          A.  Yeah.  No.
  

16          Q.  So other than the decreed rights which are
  

17    Exhibit 2 through 21, that Taber Exhibits 2 through 21,
  

18    and the well, you have no other rights that are on this
  

19    property?
  

20          A.  No.
  

21          Q.  You said you're concerned about having
  

22    sufficient water to get through the rest of the season;
  

23    is that correct?
  

24          A.  Yes.
  

25          Q.  What, if anything, are you doing or have you



Hearing - Vol. III - June 9, 2021 680

  

 1    done to shore up the ability to finish the crop?
  

 2          A.  I'm not sure what you mean by that.  I mean, I
  

 3    couldn't purchase additional water; there wasn't any to
  

 4    purchase.  All I could do is on some of my other ground
  

 5    on the other farms, we cut back so that we could shuffle
  

 6    our water to the corn where we had the corn planted and
  

 7    to our other crops.  But we did raise some extra grain
  

 8    this year on some of the other farms to help with the
  

 9    water situation.
  

10          Q.  Is that because the grain will be off sooner?
  

11          A.  The grain will be off, we can divert that
  

12    water then to the corn if the water is there.
  

13          Q.  And although we'll get to the other locations,
  

14    is this the location that requires the most water, if
  

15    you will?
  

16          A.  Yes.
  

17          Q.  It's mostly because of the corn?
  

18          A.  Mostly because it's the most acres.
  

19          Q.  Okay.  So what type of watering do you use?
  

20    In other words, is it pressurized, is there groundwater?
  

21          A.  It's all pressurized; we have pivots, we have
  

22    a few hand lines, and wheel lines.
  

23          Q.  So there's no flood irrigation on this?
  

24          A.  No, no flood irrigation.
  

25          Q.  So as far as any flood irrigation on this
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 1    place, your answer was?
  

 2          A.  No.
  

 3          Q.  Therefore, from the river itself -- and by the
  

 4    way, what river is this?
  

 5          A.  Little Wood River.
  

 6          Q.  From the river itself to the plant then, is it
  

 7    all pressurized?
  

 8          A.  Yes.
  

 9          Q.  So the pumping that occurs on this place
  

10    appears to be in two different locations; is that
  

11    correct?
  

12          A.  Yes.
  

13          Q.  So there's no other pumping from the river?
  

14          A.  No.
  

15          Q.  Where is the groundwater well located on the
  

16    parcel?
  

17          A.  It's the dot that is on the eastern side, just
  

18    down from my pivot and from that little field, that's
  

19    our pumping station for the river, and the well's
  

20    located right there also.
  

21          Q.  Okay.  As far as the well is concerned, is it
  

22    limited in its diversion?
  

23          A.  Yes.
  

24          Q.  What's the cfs?
  

25          A.  3 cfs or 3.5, I'm not sure now, but it's
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 1    1,300 gallon.
  

 2          Q.  Does it have a particular place of use that
  

 3    you're using it on?
  

 4          A.  It is supplemental and we're allowed to -- the
  

 5    only place we can use it is on that eastern part of the
  

 6    ground, because where you see that split between the
  

 7    fields, that comes from another pumping station and we
  

 8    can't get the well water down there.
  

 9          Q.  So by the eastern side, if we're reviewing the
  

10    map Taber Exhibit 5, it would be on the right side?
  

11          A.  The right side, yes.
  

12          Q.  So that pivot is pretty much groundwater when
  

13    your other rights go away?
  

14          A.  Yes.
  

15          Q.  So let's talk about the other rights.  Again,
  

16    without going into them specifically or each one of
  

17    them, what, if any -- do you know if those rights will
  

18    be curtailed in the next few weeks?
  

19          A.  I think they will be.  We've been hearing
  

20    reports that the '84 rights will be curtailed by the
  

21    15th, and the '83 rights I hope will stay on.  The '87
  

22    right is curtailed.  I think they've curtailed that.
  

23          Q.  So the '83 right is your best right?
  

24          A.  Yes.
  

25          Q.  You believe it will stay on?
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 1          A.  I don't know.  I'm hoping (crossing fingers).
  

 2          Q.  And if the other rights are cut, will that
  

 3    then impact the ability to grow your crop?
  

 4          A.  Yes.
  

 5          Q.  Is the '83 right sufficient enough to cover
  

 6    the lands of the home place?
  

 7          A.  Not my personal '83 right but the other '83
  

 8    rights that I have control of, yes.
  

 9          Q.  So does that make it possible to continue to
  

10    water the home place if those rights stay on?
  

11          A.  Only if there's water in the river.
  

12          Q.  So what do you mean by that?  Because you
  

13    covered that in your deposition.
  

14          A.  If there's water in the river, I can pump it;
  

15    if there's no water in the river, I can't pump it.
  

16          Q.  So has there been occasion where -- were you
  

17    done?
  

18          A.  Well, I can be.
  

19              Because I said before, even my well, I can't
  

20    use that anyplace else because I can't send the water
  

21    down the river, it will just disappear before it gets
  

22    there.  So same way with if I pull my rights, the '83
  

23    water off of like the Ritter property, maybe I can't
  

24    even pump the '83 water on the Ritter property if there
  

25    isn't any water in the river.  If there's no water
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 1    there, you can't pump it; if there's water there, you
  

 2    can float it and use it one place or another.
  

 3          Q.  But it requires water to be in the river
  

 4    before you --
  

 5          A.  It requires water to be in the river.
  

 6          Q.  So are you saying even though a right may be
  

 7    on, you're not able to pump it?
  

 8          A.  Yes.
  

 9          Q.  Has that happened?
  

10          A.  Yes.
  

11          Q.  Has it happened historically or more recently?
  

12          A.  Well, more recently because the rule of thumb
  

13    was the 1883 water never went off.  That was the best
  

14    water on the river.  But the last couple years it's went
  

15    off for a certain amount of time, a short time or
  

16    whatever, then come back on.  But yes, recently it goes
  

17    off more frequently than in the past.
  

18          Q.  So as to this '83 right, is that a right that
  

19    even though it would be on, may not be able to be
  

20    pumped?
  

21          A.  Yes.
  

22          Q.  So again, I will wait to deal with the
  

23    curtailment issue and ask that all at once as to all
  

24    three farms.
  

25              So let's move on now to the second farm, which
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 1    is the 7 Mile.  Can you find that tab?
  

 2          A.  Yes.
  

 3          Q.  Again, 7 Mile Exhibit 2 through 6 have been
  

 4    admitted into evidence, indicating water rights on this
  

 5    particular place.  So if you will turn to, please, let's
  

 6    turn to 7 Mile Exhibit 5, please.  That is a map of your
  

 7    Water Right 37-321, produced by IDWR.  Does it
  

 8    accurately depict the farm known as 7 Mile?
  

 9          A.  Yes.
  

10          Q.  The water rights on that particular farm, as I
  

11    said, are indicated by Exhibit 2 through 6 of 7 Mile.
  

12    What are you growing this year on that particular
  

13    parcel, the 7 Mile parcel?
  

14          A.  We have spring wheat up there and we have one
  

15    small field of sugar beets.  I had to go with sugar
  

16    beets because we had to set up for last fall, I had some
  

17    of the chemicals and fertilizer on for it, and I had to
  

18    put them in.  I expect I'll lose them but I had to put
  

19    them up there.
  

20          Q.  So you felt like you had no choice?
  

21          A.  I felt I had no choice, yes.  We went with the
  

22    wheat to cut back on the water consumption there and
  

23    everything.  We normally would have planted corn but we
  

24    planted wheat instead to get the water.
  

25          Q.  So what is the anticipated cutoff, if you



Hearing - Vol. III - June 9, 2021 686

  

 1    know, of the water rights that are connected to the
  

 2    7 Mile parcel?
  

 3          A.  I think that's anticipated that will go off by
  

 4    the 15th of June.  Or maybe it's -- I haven't been home
  

 5    for 2 days, maybe it's already off.  I haven't gotten a
  

 6    notice on it.
  

 7          Q.  What other water rights do you have on this
  

 8    7 Mile parcel?
  

 9          A.  With the grain going off and everything, we
  

10    felt that we could move some '83 water up there to just
  

11    water 20-some acres of beets if we had to, it wouldn't
  

12    take very much.  And that was how we figured we would be
  

13    able to water the beets if there was water in the river
  

14    and we could pump it up there.
  

15          Q.  But so far you're not sure you'll have the
  

16    water.
  

17          A.  Not sure we'll have water.  And so far we
  

18    haven't had to do that.  So we're okay so far.
  

19          Q.  Again, what's the early right on the 7 Mile?
  

20          A.  1884, I think it's like 4/25 or 4/30 or
  

21    something like that.
  

22          Q.  Typically how long does that water last?
  

23          A.  Normally it lasts most of the season.  You
  

24    might lose it for a couple of weeks and maybe some
  

25    people shut off from water grain or something, a little
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 1    more water comes in the river and it goes back on.  But
  

 2    it's a fairly reliable right.
  

 3          Q.  This year?
  

 4          A.  Keep your fingers crossed.  I don't think
  

 5    we'll have it.
  

 6          Q.  If you don't, have you been able to acquire
  

 7    any supplemental water for that right?
  

 8          A.  No.
  

 9          Q.  You've indicated you needed the water down on
  

10    the home place so it's not coming from that right.
  

11          A.  Well, possibly, we'll stretch it as far as we
  

12    can.  If we have to take a little bit of '83 water up
  

13    there, as I say, to water 20 acres, we might do that for
  

14    a few days, then move it back.
  

15          Q.  What kind of irrigation system do you have on
  

16    the 7 Mile place?
  

17          A.  Pivots and wheel lines.
  

18          Q.  So is it all pressurized?
  

19          A.  Yes, all pressure.
  

20          Q.  Again, from the river to the crop?
  

21          A.  Yes.
  

22          Q.  So no other water rights.  I think I already
  

23    asked that.  That's it on this place.
  

24          A.  Well, there's a Cottonwood right on the place.
  

25          Q.  Okay.  But again, that's not an issue right
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 1    now.
  

 2          A.  No.
  

 3          Q.  Let's move on then to the Ritter Farm.  By the
  

 4    way, are these farms contiguous in the sense that
  

 5    there's no one in between those farms and you?
  

 6          A.  Yes.
  

 7          Q.  How long of a stretch would it be from stem to
  

 8    stern on these farms if you were to stack them up?
  

 9          A.  We can control the river for 7 miles.
  

10          Q.  Okay.
  

11          A.  From farm to farm it would be approximately
  

12    5 miles but actually there's nobody else below us that
  

13    pumps out of the river until you get down to Shoshone
  

14    where American Falls and the river comes together.
  

15          Q.  I didn't ask you, I'm trying to hurry this
  

16    thing, but how familiar are you with these farms?  How
  

17    long have you been working on these farms?
  

18          A.  Time flies but I think we've farmed them for,
  

19    the 7 Mile Farm we used to farm it years ago and then
  

20    that was sold to somebody else, and then Jeff Ward that
  

21    owns it now bought it, and we farmed it ever since he
  

22    bought it.  He's the one that put the sprinkler system
  

23    on.  The Ritter Farm, he got sick about 10 years ago,
  

24    and we've farmed that ever since.
  

25          Q.  So back now on to the Ritter Farm, the water
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 1    rights that are included there, what's your earliest
  

 2    water right there?
  

 3          A.  1883.
  

 4          Q.  So that's your good water right.
  

 5          A.  Yes, that's the good water rights.
  

 6          Q.  If we go to the map that was generated, Ritter
  

 7    Exhibit No. 4, is that an accurate depiction of the
  

 8    Ritter parcel?
  

 9          A.  Yes.
  

10          Q.  And it evidences or shows two points of
  

11    diversion; is that correct?
  

12          A.  Yes.
  

13          Q.  Again, what kind of an irrigation system do
  

14    you have there?
  

15          A.  It's all pressurized.
  

16          Q.  So again from river to crop?
  

17          A.  Yes.
  

18          Q.  Again, what are you growing on the Ritter
  

19    place this year?
  

20          A.  On the Ritter place we've got alfalfa, we've
  

21    got a small field of sugar beets, and we've got corn,
  

22    corn silage.
  

23          Q.  Are you concerned having the '83 right that
  

24    you will still not be able to complete the crop?
  

25          A.  We are concerned, yes.  The first thing we
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 1    would probably curtail is the alfalfa, try to -- if the
  

 2    water was there that we could pump the rest of it and we
  

 3    didn't have -- we would cut the alfalfa first.
  

 4          Q.  So therefore, how many cuttings would you
  

 5    expect to get this year on the Ritter place?
  

 6          A.  Normally we get four cuttings.  This year I'm
  

 7    hoping we can get two.  We got one cutting off.  I'm
  

 8    hoping the water will stay good long enough and we can
  

 9    keep water there long enough we can at least get one
  

10    more.
  

11          Q.  I failed to ask that same question for the
  

12    home place.
  

13          A.  Same thing, yes.  Where the well will reach
  

14    part of that, we will try to get our four cuttings of
  

15    hay.
  

16          Q.  So you could get on some of the hay four
  

17    cuttings?
  

18          A.  Four, we could, yes.
  

19          Q.  As far as the 7 Mile?
  

20          A.  We hope to keep the -- we don't have any
  

21    alfalfa up there.  We hope to keep, if we move enough
  

22    water up there, to keep the sugar beets alive.
  

23          Q.  Understood.
  

24              So as to these three parcels, do you have a
  

25    belief that the reduced water supply that could cause
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 1    the curtailment of your water rights is due in part to
  

 2    the pumping of the Bellevue Triangle?
  

 3          A.  I believe that, yes.
  

 4          Q.  What's your information or what's your
  

 5    knowledge or personal understanding as to why?
  

 6          A.  Well, first off, 2 weeks ago or 10 days ago,
  

 7    time goes so fast, Magic Reservoir was shut off.  And so
  

 8    there's no other source of water, and they had a little,
  

 9    there was some rain across the Bellevue Triangle up
  

10    there, and we didn't get hardly anything down our way.
  

11    I don't think we even got a mud puddle.  But about a day
  

12    or two later the river comes up.  And my thoughts on
  

13    that was that, Well, they must have shut down pumping up
  

14    there.  And it's very quick that the water goes back
  

15    into Silver Creek, gets down the river.
  

16              But the river did come up.  I don't know how
  

17    much, I didn't ask the watermaster or anything.  But my
  

18    guys saw it and they said, Hey, the river is up.
  

19          Q.  So in all fairness, in part it's also due to
  

20    the lack of diversions of surface water up above as
  

21    well; right?
  

22          A.  Could be, yes.  I don't know how much surface
  

23    water is diverted up there and I don't know how many
  

24    pumps.
  

25          Q.  But historically have you in other times
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 1    believed that the pumps were a significant cause of the
  

 2    reduction in flows past these three farms?
  

 3          A.  I attribute it to the pumps, I wasn't sure
  

 4    because -- but I knew that it seemed every year the
  

 5    river run less and less, and so it had to be something.
  

 6    It's a small watershed, as I say, it's quick recovery.
  

 7    The water just comes out of Silver Creek and then comes
  

 8    right down the river.  In 2 days you can see a
  

 9    difference.
  

10          Q.  So have you attempted to determine the
  

11    injuries to your crops or potential injuries to your
  

12    crops --
  

13          A.  Yes, I have.
  

14          Q.  -- in 2021?
  

15          A.  Yes.
  

16          Q.  So if you would please first go back to the
  

17    Taber or home place, that would be Taber Exhibit No. 1.
  

18    Don't go back too far, you'll get into somebody else's.
  

19              So is that entitled Taber Exhibit No. 1?
  

20          A.  Yes.
  

21          Q.  Very good.
  

22              So were you the party that presented the crop
  

23    information and the projected cutoff dates, days needed
  

24    to irrigate, the projected loss, and projected revenue
  

25    loss on this particular Taber Exhibit No. 1?
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 1          A.  Yes.
  

 2          Q.  So explain it, the best you can.
  

 3          A.  Okay.  What I looked at was how much water my
  

 4    well would put out.  So I tried to calculate, well, if I
  

 5    have to give up one cutting of alfalfa or if I have to
  

 6    give up, it will be down on the other pumping station.
  

 7    So I just took the acres I thought would be affected and
  

 8    I looked at my yields, I figured my corn silage normally
  

 9    we get about 32 ton.  So I priced that at $40 a ton,
  

10    which is way too low.  If I have to find corn silage or
  

11    buy it, I'm going to be paying 60 or $70 a ton for it.
  

12              And I priced the hay that I thought we might
  

13    lose at $135 a ton.  And that's $200 a ton now; so I was
  

14    way low on that.  And then the barley and wheat are
  

15    whatever, the wheat was priced at $7, which was what the
  

16    market price was the day we was working on this.
  

17          Q.  There's one that's down at the bottom, because
  

18    those two projected revenue loss indicate 82,000 for the
  

19    alfalfa and 135 and some change for this silage corn; is
  

20    that correct?
  

21          A.  Yes.
  

22          Q.  Going down though you also had a malt barley
  

23    for the, it's indicated CAW.
  

24          A.  Malt barley, yes, that's on the west end of
  

25    the property.  Mostly we use Cottonwood water is what's
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 1    appropriated for that.  When that isn't on, we pump that
  

 2    out of our pumping station there off the river or we can
  

 3    bring Magic water down, Magic Reservoir water down, to
  

 4    reach that.  And none of them are going to be available;
  

 5    so that's why I put that in.
  

 6          Q.  So in all fairness, I guess if this is
  

 7    Cottonwood water or if it's anything to do with the Big
  

 8    Wood, then perhaps the malt barley is outside of the
  

 9    issue?
  

10          A.  It could be, yes.
  

11          Q.  So that still would leave your 135 and some
  

12    change and 82,000 as far as your claimed damages; is
  

13    that correct?
  

14          A.  Yes.
  

15              MR. RIGBY:  So I would move for the admission
  

16    of Taber Exhibit No. 1.
  

17              THE HEARING OFFICER:  Any objection to the
  

18    admission of this document?
  

19              MR. THOMPSON:  No.
  

20              MR. LASKI:  No.
  

21              MR. BROMLEY:  No.
  

22              THE HEARING OFFICER:  Document marked as Taber
  

23    Exhibit 1 is received into evidence.
  

24              (Taber Exhibit 1 received.)
  

25          Q.  (BY MR. RIGBY)  Now move, if you would,
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 1    please, to 7 Mile Exhibit No. 1.  Again, same question:
  

 2    Did you supply the information for this tabulation?
  

 3          A.  Yes.
  

 4          Q.  Would you please explain that one then in
  

 5    detail.
  

 6          A.  Well, we figured if I took it as a total loss,
  

 7    say, right today we had no more water up there, then we
  

 8    factored the sugar beets at 40 ton per acre, which is a
  

 9    little under my normal yield, and we factored them at, I
  

10    think I factored them at $50, which is what they're
  

11    projecting the price will be.
  

12              The spring wheat, again, I factored it our
  

13    normal yield is 130 bushel, I think I factored that at
  

14    $7 a bushel, which is, again, the going price.  So
  

15    that's all we had up there.
  

16          Q.  Those two equal 125, almost $126,000.
  

17          A.  Okay.
  

18          Q.  So you think that is a fair estimate of the
  

19    losses on the 7 Mile lands?
  

20          A.  I think it's on the low side but it's what I
  

21    put down.
  

22              MR. RIGBY:  I move for the admission of 7 Mile
  

23    Exhibit No. 1.
  

24              THE HEARING OFFICER:  Any objection to the
  

25    admission of this document?
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 1              MR. THOMPSON:  No.
  

 2              MR. LASKI:  No.
  

 3              MR. BROMLEY:  No.
  

 4              THE HEARING OFFICER:  The document marked as
  

 5    7 Mile Exhibit 1 is received into evidence.
  

 6              (7 Mile Exhibit 1 received.)
  

 7          Q.  (BY MR. RIGBY)  Now if you'll turn to the
  

 8    Ritter Exhibit No. 1 under the Ritter tab, please.  Do
  

 9    you have that?
  

10          A.  Yes.
  

11          Q.  Again, same question:  Please give us an
  

12    explanation as to how you came up with the calculations
  

13    there.
  

14          A.  Okay.  The alfalfa, if we lose the rest of
  

15    that, I figured that at the tonnage that was left,
  

16    because normally we make 6 1/2 ton, and so I figured a
  

17    portion of that, I think 3.5 ton is what we would be
  

18    losing or whatever, that was figured at, I think it was
  

19    figured at $135 a ton, which is very conservative on
  

20    that.
  

21              Silage corn, if we lost all of that, if there
  

22    wasn't any water in the river and we couldn't pump it,
  

23    even though we had good rights there, that would be 32
  

24    ton to the acre, and I figured that at $40.
  

25              And the sugar beets again were figured at $50,
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 1    at 40 ton.
  

 2          Q.  Same calculation you used before?
  

 3          A.  Yes.
  

 4          Q.  So that comes up as the total of 177,600, is
  

 5    that your testimony here?
  

 6          A.  Yes.
  

 7              MR. RIGBY:  I move for the admission of Ritter
  

 8    Exhibit No. 1.
  

 9              THE HEARING OFFICER:  Any objection to the
  

10    admission of this document?
  

11              MR. THOMPSON:  No.
  

12              MR. BROMLEY:  No.
  

13              MR. LASKI:  No.
  

14              THE HEARING OFFICER:  The document marked as
  

15    Ritter Exhibit 1 is received into evidence.
  

16              (Ritter Exhibit 1 received.)
  

17          Q.  (BY MR. RIGBY)  Don, let me just ask you
  

18    another question.  Some of the questions that have been
  

19    asked of others is, what if the pumpers were curtailed
  

20    and yet you wouldn't receive the benefit of that for
  

21    some time, even let's use the extreme of August, would
  

22    there still be a benefit, in your opinion, to the crops
  

23    that you are growing?
  

24          A.  It probably would not benefit the corn because
  

25    it would be dead.  The alfalfa would have went into
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 1    dormancy.  If you water it in August, there's a
  

 2    possibility you can get a cutting off of it late
  

 3    September.  It would allow us, a late water would, if we
  

 4    disced the corn down or whatever, we raise triticale for
  

 5    feed for the livestock, and maybe we plant triticale and
  

 6    get it watered, so that's growing, because that's a
  

 7    fall-planted crop that we harvest in the spring.  So
  

 8    yes, it would be, the water would be beneficial.  Any
  

 9    time you can get water is beneficial.
  

10          Q.  So are you then seeking to have the water
  

11    rights in the Bellevue Triangle, that is the groundwater
  

12    rights, curtailed based upon the priority system of both
  

13    surface and ground?
  

14          A.  Yes.
  

15              MR. RIGBY:  I have no further questions.
  

16              THE HEARING OFFICER:  Mr. Fletcher, questions.
  

17              MR. FLETCHER:  No questions.
  

18              THE HEARING OFFICER:  Mr. Thompson.
  

19
  

20                       CROSS-EXAMINATION
  

21    BY MR. THOMPSON:
  

22          Q.  Good afternoon, Mr. Taber.  Travis Thompson
  

23    for the South Valley Ground Water District.  Can you
  

24    hear me okay?
  

25          A.  Yes.
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 1          Q.  You talked with Mr. Rigby about you have about
  

 2    327 acres on your home place; is that correct?
  

 3          A.  Yes.
  

 4          Q.  You have alfalfa, corn, and wheat; is that
  

 5    true?
  

 6          A.  Yes.
  

 7          Q.  That one pivot to the far west has a mixed
  

 8    source; is that correct?
  

 9          A.  Yes.
  

10          Q.  Water from both the Little Wood and the Big
  

11    Wood River?
  

12          A.  Yes.  We own beyond -- we own a couple more
  

13    pivots right just west of that.  So as I say, we
  

14    comingle that water down there.  If it's 1887 water, we
  

15    pump.  It's whatever water we have available to put down
  

16    there.
  

17          Q.  So the source of that water on that pivot, you
  

18    have a portion of your Little Wood rights appurtenant to
  

19    it.  What's the source for the rest of it?
  

20          A.  Sometimes if the 1887 water is good, that's
  

21    what we put down there.  Sometimes the Cottonwood water,
  

22    if that's good, we use that there.  Sometimes if we have
  

23    Magic Reservoir water, we can water that ground with
  

24    that water.
  

25          Q.  Your most senior water right is the 1883
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 1    priority; is that correct?
  

 2          A.  Yes.
  

 3          Q.  And you have an 1884?
  

 4          A.  Yes.
  

 5          Q.  And an 1887?
  

 6          A.  Yes.
  

 7          Q.  You've previously described your 1887 right as
  

 8    a junior surface water right.  Would that be correct?
  

 9          A.  That was, I say it was a junior right because
  

10    it goes off more often than the 1881 rights.
  

11          Q.  You've described --
  

12          A.  I mean the 1884 rights.  I'm sorry.
  

13          Q.  It will be curtailed before the 1884; correct?
  

14          A.  Yes.
  

15          Q.  Sometimes that's earlier in the season?
  

16          A.  Sometimes.
  

17          Q.  Your Cottonwood right, that has an 1899
  

18    priority date; is that correct?
  

19          A.  It does, yes.  In some years the Cottonwood
  

20    right is good because, it's my understanding, it's based
  

21    on the flow coming into Magic at a certain position or
  

22    up there at a certain station.  And sometimes the 1887
  

23    right is off for a short time, and probably because of
  

24    the amount of water in the river.  But anyway, it seems
  

25    illogical but that's the way it is.  Sometimes the
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 1    Cottonwood right is better than the '87 and then they
  

 2    reverse and the Cottonwood right will go off and the '87
  

 3    right comes back on.
  

 4          Q.  Would you still describe that Cottonwood right
  

 5    as a flood right available in times of high flow?
  

 6          A.  I think that's the way it's been described
  

 7    over the years.  Everybody's talked about it as more or
  

 8    less a flood right.  It's not one of our senior decreed
  

 9    rights that you can count on for the whole season.
  

10          Q.  As of your deposition on May 28th, you weren't
  

11    clear if you received any water under that right this
  

12    year; is that correct?
  

13          A.  I do not know if I received water on that or
  

14    not.
  

15          Q.  Do you know now?
  

16          A.  I don't know.
  

17          Q.  For your farm, you own all of the irrigated
  

18    land except for a small piece on BLM; is that correct?
  

19          A.  Yes.
  

20          Q.  Apart from your surface water rights, you do
  

21    have a supplemental groundwater right; is that true?
  

22          A.  Yes.
  

23          Q.  That water right is 37-8401.  Does that sound
  

24    familiar?
  

25          A.  I think so.
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 1          Q.  That right allows you to divert and use up to
  

 2    1,350 gallons per minute; is that correct?
  

 3          A.  Yes.
  

 4          Q.  And irrigate 248 acres?
  

 5          A.  Yes.  We stretch it as far as we can possibly
  

 6    stretch it.
  

 7          Q.  You've used the supplemental groundwater right
  

 8    about every year; is that true?
  

 9          A.  Just about every year.  Some years, if the '87
  

10    right stays good longer, we don't have to use it, but
  

11    most years we do.  Maybe only for a couple weeks, maybe
  

12    for -- but it's turned on for a short time.
  

13          Q.  You expect to use it this year; is that true?
  

14          A.  Oh, yes.
  

15          Q.  So does that cover about three-quarters of
  

16    your farm with that supplemental groundwater right?
  

17          A.  Yes.
  

18          Q.  For that area that you cannot use the
  

19    groundwater because some of your farm cannot deliver
  

20    groundwater to all of it, that's true; correct?
  

21          A.  Yes.
  

22          Q.  Do you anticipate moving some of your 1883
  

23    water to that pivot?
  

24          A.  Yes.
  

25          Q.  Have you done that yet?
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 1          A.  No.
  

 2          Q.  Would that include moving some of the 1883
  

 3    water off the Jim Ritter property?
  

 4          A.  Yes.
  

 5          Q.  Mr. Rigby went through the three properties,
  

 6    7 Mile Ranch, the Ritter place, and your home place.  Is
  

 7    it fair to say you operate all three of those as one
  

 8    operation?
  

 9          A.  Yes.
  

10          Q.  Able to move water back and forth if needed?
  

11          A.  Yes.
  

12          Q.  Looking at your Exhibit 1 I believe for the
  

13    Taber exhibits, I don't know where you're at there, but
  

14    if you could go back to that.
  

15              So I'm a little confused.  This is your home
  

16    place table; is that correct?
  

17          A.  Yes.
  

18          Q.  But does this table not identify your
  

19    supplemental groundwater right?
  

20          A.  It does.  I was looking at this too, and I
  

21    think what happened on this table is we included the
  

22    total pivot on the west end of the property that was not
  

23    in the drawing.
  

24          Q.  So it's fair to say for any of the acres that
  

25    you are using the supplemental groundwater right on you
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 1    don't project a loss; is that right?
  

 2          A.  That's right.
  

 3          Q.  Which ones of this table are those?
  

 4          A.  Well, if you look there, it's so small I have
  

 5    trouble reading it, but I think we accounted for partial
  

 6    crops on the whole thing, and we took off a little bit
  

 7    in case we run short of water later on, like if we
  

 8    didn't have enough water for the alfalfa.  But if I was
  

 9    reading that right, I think we were not showing much
  

10    loss on part of it there at all where we could reach it
  

11    with the river.
  

12          Q.  So the silage corn, is that the pivot you will
  

13    apply the groundwater to all season?
  

14          A.  Yes.
  

15          Q.  So that projected loss of 135,000, is that
  

16    inaccurate?
  

17          A.  Yes.
  

18          Q.  In looking down -- I'm sorry, I do see your
  

19    groundwater right now, it's down at the bottom.  So you
  

20    have to read the top and bottom together; is that
  

21    correct?
  

22          A.  Yes.
  

23          Q.  Thank you.
  

24              We talked about this CAW water right.  Do you
  

25    know what that is?
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 1          A.  What right?
  

 2          Q.  Well, it's listed as CAW.
  

 3          A.  Carey Act.
  

 4          Q.  Carey Act.  Were you here for the testimony of
  

 5    John Arkoosh?
  

 6          A.  I could not hear him real well on that.  I
  

 7    have over the years heard people talk about Carey Act
  

 8    water but I do not understand it.  I do not know if
  

 9    we've ever been delivered it, Carey Act water, or what
  

10    it is.
  

11          Q.  Do you know if it's deliverable through the
  

12    whole season or not?
  

13          A.  I have no idea.
  

14          Q.  So it could be, as Mr. Arkoosh testified,
  

15    available through the end of the irrigation season?
  

16          A.  I don't know how it would be delivered.  If
  

17    they were going to bring it down the river, if there
  

18    wasn't any water in the river, you couldn't use it.  I
  

19    mean, you couldn't go up and buy it and hope that it
  

20    would be delivered down the river because it probably
  

21    wouldn't make it.
  

22          Q.  Could there be different types of Carey Act
  

23    water in this river system?
  

24          A.  I don't know.
  

25          Q.  As far as any projected crop loss on this
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 1    table, do you have crop insurance this year?
  

 2          A.  Yes, we do.
  

 3          Q.  Will that cover that loss?
  

 4          A.  On the corn our crop insurance covers
  

 5    75 percent.
  

 6          Q.  Do you know if there has been a drought
  

 7    declaration in your county?
  

 8          A.  I think the commissioners in Lincoln County
  

 9    filed for it.  I would assume that we received a drought
  

10    declaration.  I know Blaine County did but I was
  

11    thinking, Why haven't we?  But I'm not positive yet.
  

12          Q.  If there is a drought declaration, would that
  

13    open up other sources of revenue -- or claims, federal,
  

14    state moneys?  Do you know?
  

15          A.  Well, probably what would open up is probably
  

16    low interest loans.  But my interest rate at Farm Credit
  

17    is very low as it is.  So I don't think a crop disaster
  

18    where they can say you can go into Farm Service office
  

19    and apply for a loan, I don't think that would help me.
  

20          Q.  As you testified today, you believe your
  

21    surface water rights are being injured by junior
  

22    groundwater rights; is that correct?
  

23          A.  Yes.
  

24          Q.  Are groundwater rights within Water District
  

25    37, are you aware?
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 1          A.  I'm thinking there's Water District 37 up
  

 2    there, I don't know.
  

 3          Q.  Let's move to the Ritter Farm.  You've leased
  

 4    that property the last 10 years; is that true?
  

 5          A.  Yes.
  

 6          Q.  That has the 1883 priority water right; is
  

 7    that correct?
  

 8          A.  Yes.
  

 9          Q.  That's Water Right 37-49?
  

10          A.  Probably.
  

11          Q.  That water right, I'll represent, is
  

12    authorized for the irrigation of 215.7 acres but you're
  

13    only irrigating 166; is that correct?
  

14          A.  Yes.
  

15          Q.  It's been that way ever since you've leased
  

16    the property?
  

17          A.  Yes.
  

18          Q.  The balance is not irrigated; is that true?
  

19          A.  Yes.
  

20          Q.  In the time you have farmed that property
  

21    you've had not much crop loss there.  Would you agree
  

22    with that?
  

23          A.  No.
  

24          Q.  You wouldn't agree with that?
  

25          A.  No.  Repeat that.
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 1          Q.  I'm sorry.  You haven't had much crop loss
  

 2    there on that property, have you, due to short water?
  

 3          A.  No.  We have not had much crop loss, no.
  

 4          Q.  That's because of the priority of the water
  

 5    right?
  

 6          A.  Yes.
  

 7          Q.  Your crops are covered by the same insurance
  

 8    policy on this farm; is that true?
  

 9          A.  Yes.
  

10          Q.  Like the other water rights on your home
  

11    place, you're claiming injury for the water right here
  

12    based upon junior pumping upstream?
  

13          A.  Yes.
  

14          Q.  Moving up the river, the 7 Mile Ranch, you've
  

15    leased that property from Jeff Ward since about 2008; is
  

16    that correct?
  

17          A.  Yes.
  

18          Q.  That water right -- there's a number of water
  

19    rights, I'm sorry.  There's the Cottonwood water right,
  

20    I'll disregard that for now.  But there's a 1884, April
  

21    30, 1884, water right on that property?
  

22          A.  Yes.
  

23          Q.  And that water right authorizes the irrigation
  

24    of 173 acres.  Would you agree with that?
  

25          A.  Yes.
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 1          Q.  But you're only irrigating about 105?
  

 2          A.  Yes.
  

 3          Q.  And that's been the case ever since you leased
  

 4    the property?
  

 5          A.  Yes.
  

 6          Q.  Mr. Ward has a hunting preserve on the
  

 7    balance, the 50 acres or so?
  

 8          A.  Yes.
  

 9          Q.  When you took over this property there was a
  

10    pivot and wheel lines installed; correct?
  

11          A.  Yes.
  

12          Q.  Make that more efficient.
  

13          A.  Managing the water more efficient.  Managing
  

14    the crop, either way.
  

15          Q.  For 2021, you have 81 acres planted in spring
  

16    wheat and 26 acres in sugar beets; is that true?
  

17          A.  Yes.
  

18          Q.  I believe you talked about this, but you may
  

19    be moving water from the Jim Ritter place, the 1883
  

20    water, out of here to the sugar beets on the 7 Mile
  

21    Ranch, if necessary.
  

22          A.  Yes.
  

23          Q.  With respect to your spring wheat, what's your
  

24    projected needed last day of irrigation?
  

25          A.  I don't know what I wrote down there but I'm
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 1    thinking it would be at the very least the 10th to the
  

 2    15th of July.
  

 3          Q.  What happens if you're shut off on June 11th
  

 4    on the 1884 priority?
  

 5          A.  We would have to evaluate the wheat.  You're
  

 6    talking about the wheat?
  

 7          Q.  Yes.
  

 8          A.  We would have to evaluate the wheat, see if it
  

 9    was going to head out and make grain or whether we'd
  

10    have to take it and just chop it off.
  

11          Q.  When would you make that decision?
  

12          A.  Well, we'd watch it and we'd have to -- I
  

13    don't know what exact day we'd make that decision, but
  

14    you look at it, you bring in a crop advisor, he looks at
  

15    it, and everybody puts their heads together and says,
  

16    Well, before it gets dried out, we better chop it so we
  

17    can salvage something.
  

18          Q.  Would that be before the end of June?
  

19          A.  Yes, it would have to be.
  

20          Q.  So would curtailing any junior groundwater
  

21    rights after that point provide any benefit to that
  

22    crop?
  

23          A.  Probably would not provide a benefit for the
  

24    wheat.
  

25          Q.  How about the sugar beets, what happens if
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 1    you're cut off on the sugar beets?
  

 2          A.  There's no salvage value there at all.  We
  

 3    would have to abandon that.  I don't know what the sugar
  

 4    factory would say because we couldn't get water to it,
  

 5    we just have to -- it would be just a total loss.
  

 6          Q.  In the two exhibits you identified needed last
  

 7    day for sugar beets, needed last day of irrigation, and
  

 8    one said September 20th and one said September 1st.  Do
  

 9    you know which is the correct date?
  

10          A.  If we could harvest the sugar beets early on
  

11    the 1st, the sugar factory starts the very first part of
  

12    September, and you can dig maybe 10 percent of your crop
  

13    and they start, that's how they start their factory.  So
  

14    they rotate that by the different receiving stations.
  

15    So maybe we would be scheduled to not dig our early
  

16    beets until, say, the middle of September, but with a
  

17    hardship we'd say, Can we dig first?
  

18              So then you take the water away, say, the 1st
  

19    September and harvest the beets, otherwise if they said,
  

20    No, you have to stay in line, it might be September 20th
  

21    or even maybe October 1st that you needed the water
  

22    because the late harvest of beets doesn't start until
  

23    like the 6th or 8th of October.
  

24          Q.  So you could have different harvest dates for
  

25    these different fields; is that correct?
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 1          A.  Yes.
  

 2          Q.  All these crops on the 7 Mile place are
  

 3    covered by the same insurance policy as well?
  

 4          A.  Yes.
  

 5          Q.  Would that policy cover some of the projected
  

 6    revenue losses?
  

 7          A.  I hope so.
  

 8          Q.  Do you know, you are diverting from the Little
  

 9    Wood River below Station 10; is that correct?
  

10          A.  Yes.
  

11          Q.  Do you know what the flow has to be in Station
  

12    10 for your different priorities to be on?
  

13          A.  I do not.
  

14          Q.  Kevin Lakey is the best person to ask that?
  

15          A.  Kevin Lakey would know.  He talks about, the
  

16    only number that I have in mind is like 20 feet,
  

17    23 cubic feet or something to get water down to us so
  

18    that our '83 rights are good or whatever, but I'm not
  

19    sure.
  

20              MR. THOMPSON:  Thank you.
  

21              THE HEARING OFFICER:  Thank you, Mr. Thompson.
  

22              Mr. Laski?
  

23              MR. LASKI:  Nothing.
  

24              THE HEARING OFFICER:  Thank you.
  

25              Group 3.
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 1                       CROSS-EXAMINATION
  

 2    BY MR. BROMLEY:
  

 3          Q.  Hi, Mr. Taber.
  

 4          A.  Hello.
  

 5          Q.  Chris Bromley.  Two questions.
  

 6              So when do you turn on your Little Wood rights
  

 7    on those three places that we were talking about, in an
  

 8    average type of year?
  

 9          A.  Average year, it depends on the crop and it
  

10    depends on the spring.  They start riding the river,
  

11    what I call riding the river, checking how much flow or
  

12    how much water we're using the 1st of April.  And if
  

13    it's a real dry spring and maybe you've just planted
  

14    sugar beets or something and you need to water them to
  

15    get them up, we might start watering, say, the 5th of
  

16    April.  If the winter wheat shows drought and it doesn't
  

17    have any rain on it, we might start the 1st of April.
  

18    But normally around the 15th of April we start watering
  

19    a little bit, not everything, but some.
  

20          Q.  Do remember this year when you turned on?
  

21          A.  Not as quick as we needed to because we were
  

22    trying to get other things done, but we should have been
  

23    on by the 1st of April.
  

24          Q.  Do you remember when you turned on?
  

25          A.  I think it was around the 5th.
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 1          Q.  Okay.  Thank you.
  

 2              Second question:  In response to questions
  

 3    from Mr. Thompson about curtailment of junior
  

 4    groundwater rights, are you asking the Director to
  

 5    curtail junior groundwater rights that are located
  

 6    outside of the Bellevue Triangle?
  

 7          A.  No.
  

 8              MR. BROMLEY:  Thank you.
  

 9              THE HEARING OFFICER:  Others from group 3?
  

10              MR. ROBERTSON:  No.
  

11              THE HEARING OFFICER:  Mr. O'Bannon has left
  

12    us.
  

13              Okay.  Redirect, Mr. Rigby.
  

14              MR. RIGBY:  No redirect, Mr. Director.
  

15              THE HEARING OFFICER:  Thank you, Mr. Taber,
  

16    for your patience in waiting.
  

17              Now let me inquire of THE HEARING OFFICER
  

18    reporter, do you need a break?
  

19              THE HEARING OFFICER REPORTER:  That would be
  

20    great.
  

21              (Recess.)
  

22              THE HEARING OFFICER:  We are back on the
  

23    record after the next-to-the-last break.
  

24              Mr. Legg, would you raise your right hand,
  

25    please.
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 1                           CARL LEGG,
  

 2    having been called as a witness by the Big Wood & Little
  

 3    Wood Water Users Association and first duly sworn,
  

 4    testified as follows:
  

 5
  

 6                       DIRECT EXAMINATION
  

 7    BY MR. RIGBY:
  

 8          Q.  Good afternoon.
  

 9          A.  Good afternoon.
  

10          Q.  Please state your full name and current
  

11    address.
  

12          A.  Carl Legg, 836 East Highway 26, Richfield,
  

13    Idaho.
  

14          Q.  Are you a named party in this proceeding?
  

15          A.  I am.
  

16          Q.  Are you also a member of the Big Wood & Little
  

17    Wood Water Users Association?
  

18          A.  I am.
  

19          Q.  Please explain your education and work
  

20    experience to date.
  

21          A.  Well, since my mom had told me not to touch
  

22    things that's hot, it's experiential learning, six
  

23    decades of it, and I try not to get burned twice.
  

24              I own and run a business that builds pole
  

25    barns and operate 160 acres of trying to do something



Hearing - Vol. III - June 9, 2021 716

  

 1    with so...
  

 2          Q.  This 160 acres is the subject of this
  

 3    particular proceeding, as far as you are concerned;
  

 4    correct?
  

 5          A.  That's correct.
  

 6              MR. RIGBY:  Pursuant to stipulation of
  

 7    counsel, I believe that Legg Exhibit 2 through 6 -- no,
  

 8    5, excuse me.  2 through 5, I would move for the
  

 9    admission of those exhibits.  Representing that 2 and 3
  

10    are the irrigation rights; 4 through 6 are the stock
  

11    water and domestic rights.
  

12              THE HEARING OFFICER:  Mr. Rigby, is 6 included
  

13    or not included?
  

14              MR. RIGBY:  It's not included.
  

15              THE HEARING OFFICER:  You referenced 2 through
  

16    6.
  

17              MR. RIGBY:  I'll tell you why, it's because
  

18    there are two pages of 5 that include the domestic and
  

19    stock water so I was confusing myself.
  

20              THE HEARING OFFICER:  Okay.  So the
  

21    stipulation is, if I can recite, the documents marked as
  

22    Exhibits 2 through 5 you are requesting through
  

23    stipulation that these be received into evidence?
  

24              MR. RIGBY:  I am, Mr. Director.
  

25              THE HEARING OFFICER:  Any objection?
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 1              MR. THOMPSON:  No.
  

 2              MR. BROMLEY:  No.
  

 3              THE HEARING OFFICER:  The documents marked as
  

 4    Legg Exhibits 2 through 5 are received into evidence.
  

 5              (Legg Exhibits 2 through 5 received.)
  

 6              THE HEARING OFFICER:  Thank you.
  

 7          Q.  (BY MR. RIGBY)  Mr. Legg, how long have you
  

 8    owned the property that is subject to the irrigation
  

 9    right and evidenced by the picture on Legg Exhibit 3?
  

10          A.  I've owned this property for 6 years.
  

11          Q.  I think in your deposition you said this
  

12    property is kind of off the grid.
  

13          A.  It is off the grid.  There's no power
  

14    available to this property.
  

15          Q.  I also understand that your intent for this
  

16    property is to actually conduct a bison project.  Would
  

17    you explain.
  

18          A.  That's correct.  I fully intend on raising a
  

19    little herd of about 35 head of bison.  I've done a
  

20    business model and a business case to do that.  So
  

21    that's what our intent is.
  

22          Q.  I'm trying to address this particular issue.
  

23    Are you, with your water right, it's a 1908 water right,
  

24    is there additional water besides the 1908 right water
  

25    evidenced by Legg Exhibit No. 2?
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 1          A.  I believe it's a 1904 -- yeah, 1908.  1908 is
  

 2    correct.  And no, there's no other water right besides
  

 3    that one.
  

 4          Q.  Do you lease water?
  

 5          A.  I do not.
  

 6          Q.  Do you have any supplemental water?
  

 7          A.  I do not.
  

 8          Q.  Therefore, with your stock water right, is
  

 9    that what you're intending to provide for some of the
  

10    bison?
  

11          A.  That would be correct.
  

12          Q.  Again, if you'll turn to Legg Exhibit No. 1.
  

13    I'm trying to cut to the chase.  As I understand it
  

14    through your deposition and otherwise, that your only
  

15    claim of damages is that you were not able to seed the
  

16    place with the kind of seed that is required to properly
  

17    raise buffalo; is that correct?
  

18          A.  That's correct.  So what our plan was, was to
  

19    plant new seed this year.  So we pulled off the cattle
  

20    that typically graze this ground, and that was our plan.
  

21    But as the water became not available and that was
  

22    evident, we made a new plan of pushing that off another
  

23    year.  However, if we're able to get some water in the
  

24    fall, then we'll try to do some fall planting and allow
  

25    that seed -- we won't see any growth out of it but at
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 1    least it will have a chance to get a start for next
  

 2    year.  Otherwise, this projection would be off a full
  

 3    another year because we'll have to do the same thing
  

 4    next year.
  

 5          Q.  The 3,000 you've estimated as projected loss
  

 6    of revenue, how is that calculated?
  

 7          A.  That is just the revenue that we pulled the
  

 8    cattle that graze this year off for this purpose.  So
  

 9    that's what the tenant paid us; so that's the value for
  

10    the year.
  

11          Q.  Do you have any water right that is on at the
  

12    present time?
  

13          A.  No, I do not.
  

14          Q.  Are you, along with the others, maintaining
  

15    that one of the reasons why you're not able to have
  

16    water at this time is due to the pumping that's
  

17    occurring in the Bellevue Triangle?
  

18          A.  Yes.  The junior right up there pumping does
  

19    create a problem for our flow downstream, that's
  

20    correct.
  

21          Q.  And are you relying upon any personal
  

22    information or just the experts that have been involved?
  

23          A.  I'm relying on the experts that have been
  

24    involved plus my 6 years of watching what's going on up
  

25    there.
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 1          Q.  What has that shown to you, your 6 years of
  

 2    watching?
  

 3          A.  Silver Creek pulls down and the flow, we are
  

 4    obviously downstream from where Silver Creek confluence
  

 5    comes into the Little Wood, and it definitely changes.
  

 6    The more pumping that goes on, the changes happen to it.
  

 7              MR. RIGBY:  I'd move for the admission of Legg
  

 8    Exhibit No. 1.
  

 9              THE HEARING OFFICER:  Any objection to
  

10    admission of this document?
  

11              MR. THOMPSON:  No.
  

12              MR. BROMLEY:  No.
  

13              THE HEARING OFFICER:  The document marked as
  

14    Legg Exhibit 1 is received into evidence.
  

15              (Legg Exhibit 1 received.)
  

16          Q.  (BY MR. RIGBY)  Mr. Legg, are you then seeking
  

17    to have the water rights of the surface and groundwater
  

18    administered by priority?
  

19          A.  Yes, I am.
  

20          Q.  And again, do you believe that will improve
  

21    your right to conduct the business that you intend to
  

22    conduct on this parcel?
  

23          A.  Yes, I do.
  

24          Q.  Do you believe this particular year that if
  

25    there is a curtailment it will benefit you?
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 1          A.  Water in the river will benefit everyone
  

 2    downstream; so yes, I believe that.
  

 3          Q.  You indicated that if there were, if the right
  

 4    came back on, you'd be able to plant this seed even this
  

 5    year?
  

 6          A.  That's correct.  If I can get water in the
  

 7    late fall, I would go ahead and plant, get some water on
  

 8    it.
  

 9          Q.  But as it stands now, without a curtailment,
  

10    do you think that's a possibility?
  

11          A.  No.  I would not do it now.
  

12              MR. RIGBY:  I have no further questions.
  

13              THE HEARING OFFICER:  Thank you.
  

14              Mr. Thompson.
  

15
  

16                       CROSS-EXAMINATION
  

17    BY MR. THOMPSON:
  

18          Q.  Good evening, Mr. Legg.  Travis Thompson for
  

19    the South Valley Ground Water District.
  

20          A.  Good evening, sir.
  

21          Q.  It's true you're requesting conjunctive
  

22    administration in Water District 37 this year; is that
  

23    correct?
  

24          A.  I've looked up what conjunction is, and I
  

25    don't know as I have a full understanding.  I haven't
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 1    been advised by my lawyer one way or the other.  So I
  

 2    would just say, I'm not going to answer that.  How's
  

 3    that?
  

 4          Q.  I'd like to open your deposition, give that to
  

 5    you.
  

 6          A.  Sure.
  

 7          Q.  Enter this into the record.
  

 8              THE HEARING OFFICER:  Mr. Thompson, is this
  

 9    for the purpose of impeachment?
  

10              MR. THOMPSON:  There's just a few things in
  

11    this one.
  

12              THE HEARING OFFICER:  I just want to know.
  

13          Q.  (BY MR. THOMPSON)  Can you please turn to page
  

14    12.
  

15          A.  Absolutely.
  

16          Q.  Could you read lines 12 through 15.
  

17          A.  Sure.
  

18              Line 12, question:  "Are you requesting
  

19    conjunctive administration of upstream junior
  

20    groundwater rights in Water District 37 this year?"
  

21              Line 15, answer:  "Yes, I am.  Invested a lot
  

22    of money, I need the water."
  

23              17 --
  

24          Q.  No, I just asked for that, Mr. Legg.  That's
  

25    fine.
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 1              Second question:  Are you claiming upstream
  

 2    groundwater rights injure or adversely affect your
  

 3    surface water right; is that true?
  

 4          A.  Say that again.
  

 5          Q.  Are you claiming your surface water right is
  

 6    injured or adversely affected by junior groundwater
  

 7    rights?
  

 8          A.  I do.  Do you want to go back to the
  

 9    conjunctive administration piece?
  

10          Q.  No, you read that.  Thank you.
  

11              Do you agree you don't know which groundwater
  

12    rights are causing that injury?
  

13          A.  As far as individually?
  

14          Q.  Correct.
  

15          A.  Collectively?
  

16          Q.  Do you know which groundwater rights are
  

17    causing your alleged injury?
  

18          A.  As an individual person that's causing my
  

19    injury, no, I do not.
  

20          Q.  So you've leased your property to Harold Cook
  

21    for pasture in the past, haven't you?  Is that true?
  

22          A.  Yes, that's correct.
  

23          Q.  But you're not renting it this year; is that
  

24    correct?
  

25          A.  That's correct.



Hearing - Vol. III - June 9, 2021 724

  

 1          Q.  He used to pay you $3,000 a year?
  

 2          A.  That's correct.
  

 3          Q.  And you decided not to rent it this year
  

 4    because of an agreement with NRCS for a new seed
  

 5    planting; is that true?
  

 6          A.  That is correct.
  

 7          Q.  The NRCS recommended that you not run cattle
  

 8    on it; is that correct?
  

 9          A.  For a year from the new planting, that's
  

10    correct.
  

11          Q.  For 2021.
  

12          A.  For the year for a new planting, that's
  

13    correct.
  

14          Q.  How long would you need water to establish the
  

15    new seed?
  

16          A.  I have no idea.
  

17          Q.  It's a special grass that should take less
  

18    water; is that true?
  

19          A.  It is.  It's a drought-resistant grass.  Bison
  

20    are natural herbivores and they don't require the same
  

21    type of products that you heard Mr. Taber testify that
  

22    he's raising for his dairy cattle.
  

23          Q.  But you are irrigating the pasture for 2021?
  

24          A.  I am not irrigating currently.
  

25          Q.  On your water right, if you could turn to
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 1    Exhibit 2, that's your Water Right 37-1126?
  

 2          A.  That's correct.
  

 3          Q.  And does it have Conditions 4 and 5
  

 4    referencing other sources of supply?
  

 5          A.  Yes, it does.  Item 4 does for American Falls
  

 6    and item 5 does for Big Wood Canal.
  

 7          Q.  If you can turn back to Exhibit 1.  I think
  

 8    that's your Table of Projected Injury.  So there's a
  

 9    Supplemental Water column.  Do you know what that is?
  

10          A.  Are you looking across the top?
  

11          Q.  I think it's on the bottom below your Decreed
  

12    Water.
  

13          A.  Okay.  It's there.
  

14          Q.  That CAW, do you know what that stands for?
  

15          A.  I do not.
  

16          Q.  Have you heard the term Carey Act water?
  

17          A.  Today I have.
  

18          Q.  Did you hear Mr. Arkoosh's testimony?
  

19          A.  I did, and I've had some conversation about it
  

20    but I don't understand it.  My limited understanding is
  

21    the Carey Act was an investment the federal government
  

22    made through private individuals to create the dam for
  

23    delivery of water.
  

24          Q.  So did you irrigate through August last year?
  

25          A.  I believe so, yes.
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 1          Q.  And was that with your 1908 Little Wood right
  

 2    or this CAW water?
  

 3          A.  I have no idea.  I was told when to turn it on
  

 4    and when it was turned off.  So I don't regulate that;
  

 5    there's a ditch rider that does that.
  

 6          Q.  Were you here for the testimony of Carl
  

 7    Pendleton?
  

 8          A.  I was not for the whole thing.
  

 9          Q.  Can you turn to IDWR Exhibit 4, page 9,
  

10    please.  Should be the report of Tim Luke.
  

11          A.  I have 3, 4, 5, 2.  It doesn't look like I
  

12    have a 4 here.  Maybe I do.  IDWR 4?
  

13          Q.  Yes, page 9.
  

14          A.  Yes.  Okay.  Sorry that took a minute.
  

15          Q.  That's okay.
  

16          A.  I'm with you.
  

17          Q.  So I'm looking at Figure 3, Cumulative water
  

18    right diversion rates for irrigation uses from Little
  

19    Wood River & Silver Creek.  Do you see that?
  

20          A.  I do.
  

21          Q.  Do you see the description about the Big Wood
  

22    Canal Company rights above that figure?
  

23          A.  As far as the table?
  

24          Q.  Yes.
  

25          A.  Yes, I do.
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 1          Q.  Would you agree the Big Wood Canal Company has
  

 2    a 1907 priority right for 303 cfs?
  

 3          A.  I see that table connects with that.
  

 4          Q.  So would that water right have to be delivered
  

 5    before your 1908 right could turn on?
  

 6          A.  According to this chart that would be correct.
  

 7          Q.  By priority too; correct?
  

 8          A.  Correct.
  

 9          Q.  To your knowledge, was that priority on last
  

10    August?
  

11          A.  Again, I don't have any knowledge if it was or
  

12    if it was not.
  

13          Q.  So how much water, according to this figure,
  

14    has to be in the river before your water right is turned
  

15    on?
  

16              MR. FLETCHER:  I'm going to object for lack of
  

17    foundation.  I guess that assumption is everybody is
  

18    diverting their right fully?
  

19              MR. THOMPSON:  Certainly.
  

20              MR. FLETCHER:  I'm going to object for lack of
  

21    foundation.  If you want to lay the foundation -- I'll
  

22    let you rule on that.
  

23              THE HEARING OFFICER:  Sustained.
  

24          Q.  (BY MR. THOMPSON)  According to this figure,
  

25    how many water rights have authorized diversion rates, I
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 1    guess the quantity out of yours?
  

 2          A.  As far as dates?
  

 3          Q.  Dates and quantity.
  

 4          A.  So prior to mine would be 1907, looks like 850
  

 5    cumulative diversion rates and cfs; 1901 at 450; 1895 at
  

 6    just under 250, I can't tell if that would be 249.5 or
  

 7    249.8, I didn't make the chart; 1895 at again less than
  

 8    250 but a little over 240; 1889, I would say that comes
  

 9    in at 215; 1883, I think the lines cross somewhere
  

10    around 150; 1877 shows a flat line, zero.
  

11          Q.  Do you have any knowledge of whether or not
  

12    curtailing junior groundwater rights would supply that
  

13    amount of flow in the Little Wood River?
  

14          A.  I have no idea.  I don't have a gage and I
  

15    don't measure the Little Wood River as far as cfs is
  

16    concerned.
  

17          Q.  So as far as this year, when was your water
  

18    right on?
  

19          A.  My understanding it turned on on April 15.  I
  

20    didn't turn any pumps on until May.
  

21          Q.  When was it curtailed?
  

22          A.  It was curtailed earlier this month.  I don't
  

23    know the exact date.
  

24          Q.  So would the Water District 37 records provide
  

25    the best source of evidence as to when your water right
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 1    is on priority and when it's not?
  

 2          A.  Say that again, sir.
  

 3          Q.  Would the Water District 37 records be the
  

 4    best source of information of when your priority is on
  

 5    and when it's off?
  

 6          A.  I would presume so but I can't answer that
  

 7    question with any integrity.
  

 8          Q.  Let's go back to your table 1.  You have a
  

 9    needed last day of irrigation September 30th; is that
  

10    correct?
  

11          A.  That's what this chart says, that's correct.
  

12          Q.  Do you know how many times your 1908 right has
  

13    lasted until September 30th?
  

14          A.  I do not.
  

15          Q.  How about August 31st?
  

16          A.  I do not.
  

17          Q.  July 31st?
  

18          A.  I do not.
  

19          Q.  June 30th?
  

20          A.  I do not.
  

21          Q.  May 31st?
  

22          A.  I do not.
  

23          Q.  Again, would the watermaster records be the
  

24    best source of information for that?
  

25          A.  Yes, it would.
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 1              MR. THOMPSON:  That's all the questions I
  

 2    have.  Thank you.
  

 3              THE HEARING OFFICER:  Thank you.
  

 4              Ms. O'Leary?
  

 5              MS. O'LEARY:  Nothing, Director.
  

 6              THE HEARING OFFICER:  That's group 2.
  

 7              Mr. Bromley, questions?
  

 8
  

 9                       CROSS-EXAMINATION
  

10    BY MR. BROMLEY:
  

11          Q.  Good evening, Mr. Legg.
  

12          A.  Good evening.
  

13          Q.  Chris Bromley.  I have one question for you.
  

14              So in response to questions from Mr. Thompson
  

15    you said you're asking for curtailment of junior
  

16    groundwater rights and you weren't able to identify
  

17    which rights those were; is that correct?
  

18          A.  Individually that's correct.
  

19          Q.  Are you asking the Director to curtail junior
  

20    groundwater rights that are outside of the Bellevue
  

21    Triangle?
  

22          A.  No, I am not.
  

23              MR. BROMLEY:  Thank you.  Nothing further.
  

24              THE HEARING OFFICER:  Okay.  I don't see any
  

25    of our other group 3 folks here now.
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 1              Redirect, Mr. Rigby.
  

 2              MR. RIGBY:  Just one.
  

 3
  

 4                      REDIRECT EXAMINATION
  

 5    BY MR. RIGBY:
  

 6          Q.  Mr. Legg, when you in your deposition
  

 7    addressed the conjunctive management and then you said
  

 8    you looked up conjunctive management, was that after
  

 9    your deposition?
  

10          A.  That's correct.
  

11          Q.  So at the time of your deposition when you
  

12    said that were you fully advised what conjunctive
  

13    management may or may not have meant?
  

14          A.  Absolutely not, I did not understand.
  

15              MR. RIGBY:  No further questions.
  

16              THE HEARING OFFICER:  Any more recross?
  

17              MR. THOMPSON:  I've got one on that.
  

18
  

19                      RECROSS-EXAMINATION
  

20    BY MR. THOMPSON:
  

21          Q.  Mr. Legg, what did you look up?
  

22          A.  I looked up conjunctive management.
  

23          Q.  Where?
  

24          A.  I just Googled it.
  

25          Q.  Oh, you Googled it.
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 1              You didn't look in the Idaho statutes or the
  

 2    Idaho Administrative Rules?
  

 3          A.  I did not.
  

 4              MR. THOMPSON:  Okay.
  

 5              THE HEARING OFFICER:  Thank you, Mr. Legg.
  

 6              THE WITNESS:  Thank you, Mr. Director.
  

 7              THE HEARING OFFICER:  Next witness.
  

 8              MR. RIGBY:  Our last witness would be Chuck
  

 9    Newell, please.
  

10              THE HEARING OFFICER:  Mr. Newell, come
  

11    forward, please.
  

12              MR. RIGBY:  I'm sorry, last witness today.
  

13                    CHARLES "CHUCK" NEWELL,
  

14    having been called as a witness by the Big Wood & Little
  

15    Wood Water Users Association and first duly sworn,
  

16    testified as follows:
  

17
  

18                       DIRECT EXAMINATION
  

19    BY MR. RIGBY:
  

20          Q.  Good afternoon, Chuck.
  

21          A.  Good evening.
  

22          Q.  Yeah, I guess it's good evening.
  

23          A.  Yeah.
  

24          Q.  Please state your full name and current
  

25    address for the record.
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 1          A.  Charles Newell, N-e-w-e-l-l.  And I live in
  

 2    Shoshone.
  

 3          Q.  What's your address?
  

 4          A.  136 120 West Road.
  

 5          Q.  In Shoshone?
  

 6          A.  Yes.
  

 7          Q.  Are you a named party to this proceeding?
  

 8          A.  Yes, I am.
  

 9          Q.  Also a member of the Big Wood & Little Wood
  

10    Water Users Association?
  

11          A.  Yes.
  

12          Q.  And involved with that particular group?
  

13          A.  Correct.
  

14          Q.  What's your work experience and education?
  

15          A.  I've been involved with some type of
  

16    agriculture since I was able to walk I guess.  Dad used
  

17    to drag me around whenever we were going someplace.  So
  

18    I've had my feet in the dirt for quite a while.
  

19          Q.  Do you own land that is watered by the Little
  

20    Wood River?
  

21          A.  Yes.
  

22              MR. RIGBY:  Pursuant to the stipulation of
  

23    counsel, I believe that Newell Exhibit 2 through Newell
  

24    Exhibit 10 would address the particular water rights
  

25    associated with that land.  And again, with the
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 1    condition that there is a Cottonwood right among those,
  

 2    and with the same stipulation we previously had.
  

 3              Therefore, pursuant to stipulation, I would
  

 4    move for the admission of Newell Exhibit 2 through
  

 5    Newell Exhibit 10 into the record.
  

 6              THE HEARING OFFICER:  I'm looking at the
  

 7    reference, and it appears that the document marked as
  

 8    Exhibit 11 is a map.  You don't want to include this
  

 9    one?
  

10              MR. RIGBY:  I was going to but I guess we've
  

11    decided not to.  Only reason being, Mr. Director, is
  

12    that there are other maps that would address this.
  

13              THE HEARING OFFICER:  Okay.  So other parties,
  

14    is Mr. Rigby's statement about the stipulation correct?
  

15              MR. THOMPSON:  Yes.
  

16              MR. BROMLEY:  Yes.
  

17              THE HEARING OFFICER:  All right.  So Exhibits
  

18    2 through 10 are received into evidence.  These are
  

19    labeled Newell Exhibits 2 through 10.
  

20              (Newell Exhibits 2 through 10 received.)
  

21          Q.  (BY MR. RIGBY)  Mr. Newell, if you would look
  

22    at Newell Exhibit 5 for me, which is the map of Water
  

23    Right 37-432.
  

24          A.  Yes.
  

25          Q.  Does this map accurately depict the location
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 1    of your lands?
  

 2          A.  Of the irrigated land, yes.
  

 3          Q.  Good point, the irrigated lands.
  

 4              And do you own these lands?
  

 5          A.  Yes.
  

 6          Q.  How long have you owned these lands?
  

 7          A.  I've been on the place 50 years and 2 days.
  

 8              Actually owning those when my dad checked out,
  

 9    why, I took over from that, and that was in 1979.
  

10          Q.  But obviously you're very familiar with these
  

11    lands.
  

12          A.  Yeah, unfortunately.
  

13          Q.  How about the irrigation of these lands?
  

14          A.  Yes.
  

15          Q.  Presently how are these lands irrigated?
  

16          A.  Combination of sprinkler and corrugates, and
  

17    some gated pipe.
  

18          Q.  Therefore, from the river itself it appears as
  

19    though there are several points of diversion; is that
  

20    correct?
  

21          A.  Yes.
  

22          Q.  Are each of those used to help irrigate this
  

23    land?
  

24          A.  Yes.
  

25          Q.  Are they all piped or are they ditched?
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 1          A.  Combination; part of it is piped and part of
  

 2    it is in ditch.
  

 3          Q.  Have you in recent years done anything to be
  

 4    more efficient in the use of your decreed water?
  

 5          A.  Yes.
  

 6          Q.  What have you done?
  

 7          A.  Have added a sprinkler system, have put in
  

 8    some gated pipe, and redone some of the ditches, make
  

 9    them more efficient.
  

10          Q.  In addition to the water rights that we just
  

11    introduced -- in fact, let's talk about those first.
  

12    What's your earliest water right?
  

13          A.  1885, I think it's 4/15 of '85.
  

14          Q.  So that's your earliest one?
  

15          A.  Yes.
  

16          Q.  And presently is that water right on?
  

17          A.  I think that tomorrow or the next day it's
  

18    supposedly going off.
  

19          Q.  The other water rights, without getting into
  

20    them specifically, are they on?
  

21          A.  As far as I know.
  

22          Q.  They're on?
  

23          A.  Which water rights?
  

24          Q.  I'm sorry, you talked about the earliest water
  

25    right.
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 1          A.  Yes.
  

 2          Q.  I'm talking about the later water rights, are
  

 3    they on?
  

 4          A.  No, no.
  

 5          Q.  So when this earliest water right goes off in
  

 6    the next day or so, according to what you understand, do
  

 7    you have any other water rights that can be used to
  

 8    divert on this land?
  

 9          A.  No.  It will be dry.
  

10          Q.  What have you planted on this land?
  

11          A.  We've got some grain and oats on there, and
  

12    that's all I planted this year.
  

13          Q.  Why did you plant those this year?
  

14          A.  Because there was no snow in the mountain and
  

15    it looked like it was going to be dry and I figured we
  

16    were going to be out of water.
  

17          Q.  So typically speaking, what kind of crops do
  

18    you grow on these lands?
  

19          A.  Alfalfa and irrigated pasture.
  

20          Q.  Do you own cattle?
  

21          A.  Yes.
  

22          Q.  Is that the reason why you would generally
  

23    grow alfalfa?
  

24          A.  Yes.
  

25          Q.  You try to feed from your lands?
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 1          A.  Raise all my own feed if at all possible.
  

 2          Q.  Are any of these lands in pasture land?
  

 3          A.  Yes.
  

 4          Q.  Are this irrigated?
  

 5          A.  Yes.
  

 6          Q.  Again, with the water right being cut, will
  

 7    they now go without water?
  

 8          A.  They are kind of like the floor, they get
  

 9    pretty dry.
  

10          Q.  So what do you intend to do?  Have you
  

11    attempted to obtain any additional water from any
  

12    source?
  

13          A.  It's possibly in the process but nothing is
  

14    cut and dried yet.
  

15          Q.  And in the process what are the kind of prices
  

16    you are hearing?
  

17          A.  Very high and scary.  Somewhere's it cost,
  

18    somewhere several thousand dollars depending on how much
  

19    water we will be able to get.
  

20          Q.  Without water will any of your pastureland
  

21    die?
  

22          A.  It will go to hell real fast, yes.
  

23          Q.  Will that require reseeding?
  

24          A.  Possibly; it depends how long the drought
  

25    continues or the water is not available.
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 1          Q.  As far as the non-pastureland, the crops you
  

 2    are growing, what do you expect to happen to those
  

 3    crops?
  

 4          A.  The oats will probably dry up before we could
  

 5    do too much with it, no doubt make hay out of that,
  

 6    salvage what you can.  Part of the pasture is going to
  

 7    deteriorate.  We had a new seeding of alfalfa last year,
  

 8    that's going to suffer.  So it's not a great outlook at
  

 9    the moment.
  

10          Q.  So because you have been on these lands for
  

11    quite some time, historically has it been this bleak as
  

12    far as the outlook is concerned?
  

13          A.  My memory isn't that great, but I would say in
  

14    the last 50 years this is the worst it's been.
  

15          Q.  And typically speaking, taking this year out
  

16    of it, has there been any decline, if you will, in your
  

17    opinion of the flows of the Lemhi -- strike that.
  

18          A.  Of the Little Wood River.
  

19          Q.  Of the Little Wood?
  

20          A.  It has declined definitely.
  

21          Q.  You have seen that?
  

22          A.  Yes.
  

23          Q.  And what have you personally seen or done to
  

24    help you make that determination or that, I guess,
  

25    experience?
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 1          A.  Our dining room is right on the river, and
  

 2    there is certain rocks on there, that when those rocks
  

 3    are showing the water is really down.  And this spring
  

 4    there was no runoff, there was no water, or very little
  

 5    water in the river, you could walk across that and
  

 6    hardly get your ankles wet.  In the fall, when the canal
  

 7    water goes out, there is extremely low water.
  

 8          Q.  That's more than just this year?
  

 9          A.  Yes, over the past several years.  Each year
  

10    it keeps going down.
  

11          Q.  You have made a conscious recognition of that
  

12    trend, if you will?
  

13          A.  Yes.  I don't even have to wear glasses to see
  

14    that, yes.
  

15          Q.  Do you believe that the reduction in the water
  

16    supply in the Little Wood is due in part to the pumping
  

17    in the Triangle?
  

18          A.  That seems to be the thought, yes.
  

19          Q.  Have you attempted to determine the injuries
  

20    that your crops have sustained this particular year?
  

21          A.  Yes, I have.
  

22          Q.  I would have you turn to Newell Exhibit No. 1,
  

23    please.  And in this exhibit, are these numbers, as far
  

24    as crop acres, projected cutoff time, yield target,
  

25    projected yield loss and also revenue loss, were those
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 1    numbers that you provided?
  

 2          A.  Yes, I went through the wastebasket, found my
  

 3    records.
  

 4          Q.  Okay.  Please explain then how you came up
  

 5    with these kind of numbers.  For example, start with the
  

 6    alfalfa hay.
  

 7          A.  We've gone ahead and mow a bale of hay, haul
  

 8    the stuff in, you weigh a number of the bales to get an
  

 9    average weight on there, figure how many bales you have
  

10    taken off the field, add that stuff up and you come up
  

11    with a tonnage on there.  And that's where I come up
  

12    with those numbers.
  

13          Q.  As far as projected target, how did you come
  

14    up with that?  Is that your average that you would
  

15    expect to get on this land?
  

16          A.  That is what we have been getting over the
  

17    past couple of years, yes.
  

18          Q.  Therefore, the loss of, for example, the
  

19    62 tons, how did you come up with that?
  

20          A.  I am hoping that we'll get a partial second
  

21    cutting, no guarantee by any means.  A third cutting is
  

22    out of the question.
  

23          Q.  Typically speaking, if you have your full
  

24    water supply, how many cuttings do you get?
  

25          A.  I've always gotten three.
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 1          Q.  How about with the grass hay and the grass
  

 2    pasture; same questions?
  

 3          A.  It's basically the same thing.  I've counted
  

 4    the number of bales you take off of the different fields
  

 5    on that, weigh it out, how many tons per acre or how
  

 6    much have you gotten from the crop on there.
  

 7          Q.  As far as the oat hay, is that the same
  

 8    calculation?
  

 9          A.  Yes.  Last year we took off a nice batch of
  

10    hay and replanted and took a second batch of hay off
  

11    there; it came out about the same.  This year we won't
  

12    even think about replanting.  That's just going to be
  

13    bare ground.
  

14          Q.  Now, one additional column you projected for
  

15    losses beyond 2021 of $9,000 and also replacement
  

16    heifers of 26,000.  So why are you needing to replace
  

17    heifers?  Are you having to sell heifers as a result of
  

18    this year?
  

19          A.  This year I had some heifers that I was using
  

20    as replacements for following years.  I held onto those
  

21    as long as I thought we might get some water, it might
  

22    rain, something might happen, and the might didn't
  

23    happen, and sold the animals because of lack of feed.
  

24          Q.  So in all fairness, you would have to at least
  

25    subtract from the repurchase of those the revenue you



Hearing - Vol. III - June 9, 2021 743

  

 1    received from the sale of the ones this year, would you
  

 2    not?
  

 3          A.  Yes.
  

 4          Q.  And that's not depicted here?
  

 5          A.  No.  And I don't get any calves -- if they are
  

 6    bred, there is no calves from those animals as being a
  

 7    replacement.  So that goes into the following year,
  

 8    which would be next year.  And I am still short 13
  

 9    animals on there that I have sold.  So I'm 13 animals in
  

10    the hole, no matter what.
  

11          Q.  I understand.  So your claim would still be
  

12    that your 35,000 is legitimate.
  

13          A.  Yes.
  

14          Q.  So a total of 54,000, almost 55,000, is what
  

15    you are claiming is losses.
  

16          A.  That is my projected guesses, yes.
  

17              MR. RIGBY:  I'd move for the admission of
  

18    Newell Exhibit No. 1.
  

19              THE HEARING OFFICER:  Any objection to
  

20    admission of the document?
  

21              MR. THOMPSON:  No.
  

22              MR. BROMLEY:  No.
  

23              THE HEARING OFFICER:  Hearing no objection,
  

24    Mr. Rigby, the document marked as Newell Exhibit 1 is
  

25    received into evidence.
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 1              (Newell Exhibit 1 received.)
  

 2          Q.  (BY MR. RIGBY)  And finally, are you seeking
  

 3    to have the water rights of both surface and ground
  

 4    administered pursuant to the their priorities?
  

 5          A.  Yes, I am.
  

 6          Q.  And you may or may not have said in your
  

 7    deposition that you wanted them conjunctively managed.
  

 8    Did you understand what you were saying there?
  

 9          A.  No, I didn't by any means.  I asked to have it
  

10    clarified, and I still didn't understand.  So I don't
  

11    even remember what I said at that time on there.  I
  

12    would imagine it's written down.  I'll no doubt be
  

13    reminded of it.
  

14          Q.  But as far as you're concerned again --
  

15          A.  It should be by priority.
  

16              MR. RIGBY:  I have no further questions.
  

17              THE HEARING OFFICER:  Mr. Thompson.
  

18
  

19                       CROSS-EXAMINATION
  

20    QUESTIONS BY MR. THOMPSON:
  

21          Q.  Good evening, Mr. Newell.
  

22          A.  Good evening.
  

23          Q.  Travis Thompson for South Valley Ground Water
  

24    District.
  

25              Your farm is located west of Shoshone on the
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 1    Little Wood River; is that correct?
  

 2          A.  Yes.
  

 3          Q.  And is that below the point where AFRD #2
  

 4    delivers water from the Milner-Gooding Canal?
  

 5          A.  Yes.
  

 6          Q.  And when did they start delivering water into
  

 7    the river?
  

 8          A.  Well, whenever it was that they deemed it
  

 9    irrigation season.  I don't remember what the date was
  

10    on that.
  

11          Q.  Are they delivering a different amount this
  

12    year, do you know?
  

13          A.  I'm not involved with American Falls.  I don't
  

14    know.
  

15          Q.  I am just trying to get back to your testimony
  

16    about the river.  I thought you said you could see rocks
  

17    in it when it was lower.  I'm just trying to see when
  

18    that was.
  

19          A.  When there is a natural flow in the river,
  

20    that is when you see the rocks and things.  When the
  

21    canal water comes in, then there is more water and you
  

22    don't see the rocks quite as well.
  

23          Q.  So before the irrigation season when it's just
  

24    the natural Little Wood flowing through; is that
  

25    correct?
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 1          A.  Yes.
  

 2          Q.  You irrigate approximately 77 acres on your
  

 3    farm; is that correct?
  

 4          A.  Approximately, yes.
  

 5          Q.  And your most senior water right is an 1885
  

 6    priority; is that true?
  

 7          A.  Yes.
  

 8          Q.  And has that water right been curtailed in
  

 9    July some years?
  

10          A.  Yes.
  

11          Q.  And your second water right, 37-21135, is that
  

12    an enlargement water right?
  

13          A.  Have you got the exhibit on here someplace?  I
  

14    have to see it.
  

15          Q.  Exhibit 10 is a copy of the decree.
  

16          A.  Yes, that is correct on there.
  

17          Q.  So would you agree out of your 77 acres, 23 of
  

18    those acres have a 1985 priority?
  

19          A.  All the ground that is irrigated on the place
  

20    has historically been irrigated.  And this was a time
  

21    the water adjudication took place that they suggested
  

22    that we do an enlargement just for a record on there.
  

23    Historically the 77 acres has been watered for, I don't
  

24    know how long, more than 50 years by far.
  

25          Q.  So at least subsequent to the SRBA, these
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 1    23 acres would have a different priority as far as the
  

 2    water district, do you know?
  

 3          A.  It's all 1885.
  

 4          Q.  Which is different than what is stated on this
  

 5    water right; is that correct?
  

 6          A.  That's correct, yes.
  

 7          Q.  Do you know if junior groundwater rights are
  

 8    curtailed whether your 1885 priority will come back on
  

 9    this season?
  

10          A.  That is the hope that it will, yes.
  

11          Q.  Do you know the flow at any stations that have
  

12    to be in the river for your right to be on?
  

13          A.  I'm not familiar with those.  That is
  

14    upstream.  I have nothing to do with that.
  

15          Q.  Do you know which gage it's measured at?
  

16          A.  I do not.
  

17              MR. THOMPSON:  That's all the question I have.
  

18    Thanks.
  

19              THE HEARING OFFICER:  Thank you, Mr. Thompson.
  

20              Mr. Bromley?  I'm sorry.  Ms. O'Leary?
  

21              MS. O'LEARY:  Nothing from me, Mr. Director.
  

22              THE HEARING OFFICER:  Mr. Bromley.
  

23              MR. BROMLEY:  Thank you.
  

24    ///
  

25    ///
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 1                       CROSS-EXAMINATION
  

 2    BY MR. BROMLEY:
  

 3          Q.  Good evening.  It's 7:20, so hopefully we'll
  

 4    be able to get out of here by 7:23.
  

 5          A.  Sounds great.
  

 6          Q.  I just have two questions.
  

 7              When do you usually turn on your Little Wood
  

 8    rights?
  

 9          A.  As soon as they are available.
  

10          Q.  Do you recall when that was this year?
  

11          A.  I don't.  I think it's listed on the water
  

12    right deal or someplace.  It goes for whatever the
  

13    irrigation season is.  April 1 maybe, don't quote me,
  

14    please, to whenever the water goes off.  It can vary
  

15    from year to year.
  

16          Q.  Okay.  Second question.  You were asked by
  

17    Mr. Rigby whether you were seeking administration of
  

18    groundwater rights, you said yes, in priority.  My
  

19    question to you is:  Are you asking for curtailment of
  

20    groundwater rights that are outside of the Bellevue
  

21    Triangle?
  

22          A.  No, I'm not.
  

23              MR. BROMLEY:  Thank you.  I have nothing
  

24    further.  And I see it's 7:21.  So I was 2 minutes
  

25    faster.
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 1              THE WITNESS:  Yeah.
  

 2              THE HEARING OFFICER:  Thank you, Mr. Bromley.
  

 3              MR. BROMLEY:  Thank you.
  

 4              THE HEARING OFFICER:  No more -- category 3?
  

 5              Mr. Rigby.
  

 6              MR. RIGBY:  Nothing further.
  

 7              THE HEARING OFFICER:  All right.  Thank you,
  

 8    Mr. Newell, for enduring with us.
  

 9              Is Mr. Newell the last -- yes, you are
  

10    excused.
  

11              Mr. Rigby, other witnesses tonight?
  

12              MR. RIGBY:  No other witnesses tonight.  That
  

13    would conclude the witnesses as to the individual farmer
  

14    parties.  We will continue tomorrow morning with the
  

15    watermaster and then with our expert.
  

16              THE HEARING OFFICER:  So we will recess now
  

17    and we will resume our proceeding tomorrow at 8:30.
  

18              Thanks everybody.  See you tomorrow.
  

19                   (Proceedings adjourned at 7:23 p.m.)
  

20
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 1                    P R O C E E D I N G S
  

 2
  

 3             HEARING OFFICER:  So we are recording.  This
  

 4   is day four of a hearing for a proceeding regarding and
  

 5   the ensuing contestant cases sprung out of the
  

 6   proceeding for a determination of whether junior
  

 7   groundwater rights are injuring senior water surface
  

 8   water rights and whether they should be curtailed in the
  

 9   Bellevue Triangle.
  

10             Are there preliminary matters we need to
  

11   discuss this morning on the record?
  

12             Okay.  Having heard silence, Mr. Rigby or
  

13   Mr. Fletcher, your witness.
  

14             MR. RIGBY:  It's Mr. Fletcher, Mr. Director.
  

15             MR. FLETCHER:  We would call Kevin Lakey.
  

16             HEARING OFFICER:  Kevin, the man with a
  

17   difficult job.
  

18
  

19                         KEVIN LAKEY,
  

20   first duly sworn to tell the truth relating to said
  

21   cause, testified as follows:
  

22
  

23             HEARING OFFICER:  Thank you, Kevin.  Please be
  

24   seated.
  

25   ///
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 1                     DIRECT EXAMINATION
  

 2   QUESTIONS BY MR. FLETCHER:
  

 3         Q.  Good morning, Kevin.
  

 4         A.  Good morning.
  

 5         Q.  Thank you for driving here.  I know it's a
  

 6   busy time of year for you.
  

 7             Can you state your full name, please.
  

 8         A.  Kevin Lakey.
  

 9         Q.  And what is your address?
  

10         A.  1614 East 1800 South, Gooding, Idaho.
  

11         Q.  What is your educational background?
  

12         A.  I have a bachelor of science degree in
  

13   agricultural education from the University of Idaho.
  

14         Q.  What is your current occupation?
  

15         A.  Watermaster for Water District 37.
  

16         Q.  Prior to the time that you were watermaster,
  

17   what did you do for an occupation?
  

18         A.  General maintenance and ditch rider for the
  

19   Big Wood Canal Company.
  

20         Q.  When did you start working for Big Wood Canal
  

21   Company?
  

22         A.  September of '98.
  

23         Q.  And how long did you work for them?
  

24         A.  Until November of 2003.
  

25         Q.  And what happened in November 2003?
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 1         A.  I was hired by Water District 37 to be their
  

 2   watermaster.
  

 3         Q.  Have you received any training in your role as
  

 4   a watermaster?
  

 5         A.  Watermaster training from the Idaho Department
  

 6   of Water Resources.
  

 7         Q.  Who is your employer?
  

 8         A.  Water users of Water District 37.
  

 9         Q.  Are you elected every year as watermaster?
  

10         A.  Yes.
  

11         Q.  Can you describe your duties as watermaster?
  

12         A.  I oversee water delivery in the Big Wood
  

13   Basin, as well as administer and record the ownership of
  

14   water rights within Water District 37.
  

15         Q.  And as part of that job, do you keep records
  

16   of diversions?
  

17         A.  Yes, I do.
  

18         Q.  Do you have any involvement with groundwater?
  

19         A.  Yes, I do.
  

20         Q.  What is that involvement?
  

21         A.  Water District 37 monitors groundwater, as far
  

22   as making sure measuring devices are operating properly,
  

23   and then we take meter readings two to three times a
  

24   year, and then we totalize those readings at the end of
  

25   the year to see how much groundwater is pumped.
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 1         Q.  So on the surface side, part of your duties --
  

 2   one of your duties is to determine priorities; correct?
  

 3         A.  Correct.
  

 4         Q.  And when someone falls out of priority, what
  

 5   do you do?
  

 6         A.  We shut them off.
  

 7         Q.  On the groundwater side, do you get involved
  

 8   in shutting off any groundwater users?
  

 9         A.  No.
  

10         Q.  To your knowledge, has a groundwater user ever
  

11   been curtailed in Basin 37?
  

12         A.  Only if there were assessment issues.  If they
  

13   had not paid their assessments to the water district.
  

14         Q.  Have they ever been curtailed on a priority
  

15   basis?
  

16         A.  No.
  

17         Q.  Can you explain how you go about administering
  

18   the surface water rights on Silver Creek and the Little
  

19   Wood?
  

20             How do you determine priorities?
  

21         A.  I look at the flow at Station 54 on the Little
  

22   Wood River and adjust accordingly.
  

23         Q.  So can you explain that in a little bit more
  

24   detail.  You look at the flows, and do you then do some
  

25   calculations?
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 1         A.  Yeah.  So let's say there would be -- pick a
  

 2   number -- 50 cfs at Station 54, then I go down through
  

 3   the priority list and identify what water rights can
  

 4   still be delivered below 54 with 50 cfs.
  

 5             If there was water or water rights junior to
  

 6   that priority date that would be cut above 54, then I
  

 7   would calculate how much water would be coming to 54,
  

 8   and go back and forth on the calculation until I hit the
  

 9   amount of water that would match priorities above 54 and
  

10   below 54.
  

11         Q.  So you look at the water at 54, and then you
  

12   also look at supplies that may be coming to 54?
  

13         A.  Correct.
  

14         Q.  And then you determine your priority cuts?
  

15         A.  Correct.
  

16         Q.  And how do you communicate priority cuts to
  

17   the water users?
  

18         A.  A variety of ways.  Sometimes I call the water
  

19   right owners specifically or person to person and let
  

20   them know.  Most of the time Water District 37 has three
  

21   other deputy positions that the watermaster would
  

22   contact those deputies, and the deputies would handle
  

23   the communication between the water district and the
  

24   water users.
  

25         Q.  In general, how would you describe water
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 1   conditions on Silver Creek and Little Wood this year?
  

 2         A.  Through the spring, the Department of Water
  

 3   Resources has identified what we call analog years that
  

 4   had comparable snowpack levels, or SWSI is the term
  

 5   sometimes used.  And the Department had identified 1994,
  

 6   2014, and possibly 2020.
  

 7             So I looked at those years, and 2021 is lower
  

 8   in flow at both the Sportsman's Access and Station 10
  

 9   this year than they -- 2021 is lower than all of those
  

10   other analog years for the comparable dates.
  

11         Q.  So since you've been watermaster in 2003, are
  

12   these the worst water-supply conditions you've seen?
  

13         A.  Yes.
  

14         Q.  Have you made projection cuts for this year?
  

15         A.  Yes.
  

16         Q.  Currently, what water right is in priority on
  

17   the Little Wood and Silver Creek?
  

18         A.  May 5th of '84 is off.  I'm not sure the exact
  

19   date that would be just senior to that.  It's going to
  

20   be probably a 5-1 or a 4-15 of '84 that's going to be
  

21   senior that would still be deliverable.
  

22         Q.  You prepared a memorandum dealing with your
  

23   priority cut analysis; is that correct?
  

24         A.  Yes.
  

25             MR. RIGBY:  And I think that's -- can you show
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 1   him, Chase, where that is up there?  It's marked as
  

 2   Rigby Exhibit 2, I believe.
  

 3             MR. HENDRICKS:  May I approach?
  

 4             HEARING OFFICER:  Yes.
  

 5         Q.  (BY MR. FLETCHER)  You've been handed what's
  

 6   been marked Rigby Exhibit 2.
  

 7             Can you identify this document?
  

 8         A.  Yes.
  

 9         Q.  Is this the memorandum that I just asked you
  

10   about?
  

11         A.  Yes.
  

12         Q.  Did you prepare this memorandum?
  

13         A.  Yes.
  

14         Q.  Did you prepare it on or about May 29, 2021?
  

15         A.  Yes.
  

16         Q.  Why did you prepare this memorandum?
  

17         A.  I was asked to estimate when water users might
  

18   need to curtail.  If we had questions about trying to
  

19   find other water, they were just trying to crop plan
  

20   late, maybe they were going to plow something under.
  

21   There are a variety of reasons, but, basically, we
  

22   needed to kind of have a guess of what was going to
  

23   happen in the next -- or the upcoming growing season.
  

24         Q.  So can you summarize the work you did in order
  

25   to prepare this memorandum?
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 1         A.  So using -- so I believe the memorandum states
  

 2   that on or around the 1st of March, the Department of
  

 3   Water Resources came out with their first estimate of an
  

 4   analog year.  And I think that was, at the time, 2014.
  

 5   And so I looked at what my cutoff dates were in 2014,
  

 6   but I also looked at storage levels in Magic Reservoir.
  

 7             And at the time, 2014 had around -- Magic
  

 8   Reservoir, in 2014, had -- I don't remember the exact
  

 9   number -- 30-some-thousand acre-feet more in 2014 than
  

10   we had currently at that time in 2021.  So I took that
  

11   into consideration.
  

12             And then through the spring for March through
  

13   May, runoff levels never really showed up, so we knew
  

14   that there wasn't a lot of water left to come into
  

15   Magic, so we readjusted and, basically, came up with the
  

16   numbers that I had.
  

17         Q.  So is it better to look at page 2 of the
  

18   memorandum or the tables attached to the end of the
  

19   memorandum to deal with the priority-cut issue?
  

20         A.  Yeah, the tables actually show the predicted
  

21   dates for the priority dates -- the dates of cutoff, I'm
  

22   sorry.
  

23         Q.  Excuse me.  Did I let you finish that answer?
  

24             I'm sorry, I didn't mean to cut you off.
  

25         A.  Well, I talked over the top of you.  Sorry.
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 1         Q.  Okay.  So the first page of -- well, it's the
  

 2   fourth page -- third page of the memorandum, I guess, is
  

 3   titled, "Water District 37, 2017 Priority Cuts" at the
  

 4   top?
  

 5         A.  I have -- with the memorandum I'm looking at,
  

 6   I have tables that have been inserted into the
  

 7   memorandum, but I don't have a title on them.
  

 8             MR. FLETCHER:  May I approach the witness?
  

 9             HEARING OFFICER:  Yes.
  

10             MR. THOMPSON:  What page are you looking at?
  

11             HEARING OFFICER:  At least my count, Kent,
  

12   that's page 4.
  

13             MR. FLETCHER:  Oh, I miscounted, I'm sorry.
  

14   It is page 4.
  

15         Q.  (BY MR. FLETCHER)  So you think these tables
  

16   are the best to look at?
  

17         A.  These are the predicted.  That is the actual
  

18   that happened in 2014.
  

19         Q.  Right.  And then this?
  

20         A.  Yeah, that's predicted.
  

21         Q.  Okay.  Well, let's just go to the table you're
  

22   referring to.
  

23         A.  That's actual.  That second one you showed me
  

24   was actually what was happening in 2021.
  

25         Q.  Okay.  We'll get into that in a minute so



Administrative Hearing - Vol. IV - June 10, 2021 770

  

 1   everybody knows what we're talking about here.
  

 2             Let's look at page 2 of your memorandum.
  

 3   Isn't that the page that you're making reference to?
  

 4         A.  Yes.
  

 5         Q.  Can you explain what those tables show?
  

 6         A.  So the first table is predicted on May 17th
  

 7   what I thought the priority date shutoffs would be.  And
  

 8   then on May 25th we updated that.  Because of a rain
  

 9   event and a shutoff by Magic Reservoir, it extended the
  

10   priority date out a little further, so we made another
  

11   estimation on May 25th.
  

12         Q.  So do you believe that the second table on
  

13   this page is a more accurate estimate?
  

14         A.  Yes.
  

15         Q.  As of May 25th?
  

16         A.  Yes.
  

17         Q.  So let's just go through that table so
  

18   everyone understands it.
  

19             Starting at the bottom of the table, the first
  

20   column is entitled, "Cut Date"; is that correct?
  

21         A.  Correct.
  

22         Q.  And does that mean that's the date that you
  

23   shut off for priority?
  

24         A.  Correct.
  

25         Q.  And so the month shows "5," and what does that



Administrative Hearing - Vol. IV - June 10, 2021 771

  

 1   mean?
  

 2         A.  In the "Cut Date" column?
  

 3         Q.  No, in the "Month" column.
  

 4         A.  Oh, that's -- so the "Month," "Day," and
  

 5   "Year" columns are the date of the priority.
  

 6         Q.  Okay.
  

 7         A.  So that would be May 15th, 1886.
  

 8         Q.  And then the date shows -- the "Date" column
  

 9   shows what?
  

10         A.  The same thing.
  

11         Q.  So if I'm reading your table right, you
  

12   predicted that the '86 rights were going to be cut on
  

13   May 27th, 2021; correct?
  

14         A.  Correct.
  

15         Q.  And do you know when they were actually cut?
  

16         A.  Can I refer to the note here?
  

17         Q.  Sure.
  

18         A.  May 27th.
  

19         Q.  Okay.  And going forward, you're making
  

20   estimates of every -- of the various priority dates that
  

21   are set forth in this table; correct?
  

22         A.  Correct.
  

23         Q.  So if we go up to June 30th, 2021, on the "Cut
  

24   Date" -- do you see that?
  

25         A.  Yes.
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 1         Q.  You're predicting that you will cut those
  

 2   rights on April -- excuse me -- you will cut the
  

 3   April 1st, 1883, rights on June 30, 2021; correct?
  

 4         A.  Correct.
  

 5         Q.  So based upon your estimates, all of the
  

 6   rights junior to April 1st, 1983, including that date,
  

 7   will be cut by the end of June; correct?
  

 8         A.  April 1, 1883.
  

 9         Q.  1883, I'm sorry.
  

10         A.  Including, and junior will be cut on
  

11   June 30th, 2021, estimated.
  

12         Q.  So based upon your projections, what
  

13   priorities will remain on after that date?
  

14         A.  March 15th, 1883, up through March 29th, 1877.
  

15   We also have rights, what we call perpetual, that were,
  

16   basically, also what -- they're called saved water.
  

17   They're called saved water.
  

18             They -- the Wood River Valley has some
  

19   peculiarities.  We have water that was developed after
  

20   the Frost Decree, and they received, basically, the
  

21   seniority senior to the most senior, if that makes any
  

22   sense at all.
  

23         Q.  Do you know much more about that than what
  

24   you've said?
  

25         A.  No.  I know the volume -- I have the volumes
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 1   and the ownerships --
  

 2         Q.  Okay.
  

 3         A.  -- of delivery.
  

 4             MR. FLETCHER:  I'd move for the admission of
  

 5   Exhibit 2.
  

 6             HEARING OFFICER:  Any objection to the
  

 7   admission of this document?
  

 8             MS. McHUGH:  Can I ask a question?
  

 9             HEARING OFFICER:  Sure.
  

10             MS. McHUGH:  Will we be able to look at the
  

11   notes that the witness referred to, to aid his testimony
  

12   relative to this document?
  

13             I think it might be helpful to have that
  

14   included since he's looking at it so the rest of us
  

15   could see what he's referring to.  I'm not sure the
  

16   document is 100 percent clear in the record without his
  

17   notes.
  

18             MR. FLETCHER:  Yeah, I'm not offering it.
  

19   You're free to do that on cross if you'd like.
  

20             MS. McHUGH:  Okay.  Can we --
  

21             HEARING OFFICER:  What notes are you referring
  

22   to?
  

23             MS. McHUGH:  That he just referred to that
  

24   helped his testimony.  Because they're not part of the
  

25   exhibit.  So I just wanted to see if we could have a
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 1   chance to look at them prior to cross and understand how
  

 2   they might relate to this exhibit.
  

 3             HEARING OFFICER:  Well, is there an objection
  

 4   to the admission of the document?  The questions are
  

 5   usually in aid of an objection.
  

 6             MS. McHUGH:  I guess the objection is I'm not
  

 7   sure that right at this time that the testimony relative
  

 8   to this exhibit is complete without fully understanding
  

 9   what the notes said that he testified to about the
  

10   exhibit.  If we're allowed to look at the notes prior to
  

11   our cross, I guess, I have no objection to the entrance
  

12   of the exhibit.  I guess that's what I was asking.
  

13             HEARING OFFICER:  Okay.  I'll overrule the
  

14   objection and admit the document into evidence.  So the
  

15   document marked as Rigby Exhibit 2 is received into
  

16   evidence.
  

17             (Rigby Exhibit 2 received.)
  

18             HEARING OFFICER:  And, Ms. McHugh, you
  

19   certainly can question Mr. Lakey about his notes.  And I
  

20   don't know why they wouldn't be available to you.
  

21             Mr. Fletcher?
  

22             MR. FLETCHER:  Thank you.
  

23         Q.  (BY MR. FLETCHER)  There's been a lot of
  

24   discussion in this hearing, Mr. Lakey, about Exchange
  

25   Condition 161 that's contained on some water rights in
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 1   the Basin.
  

 2             Are you familiar with that condition?
  

 3         A.  Yes.
  

 4         Q.  Historically, can you describe how those
  

 5   exchange condition water rights have been administered?
  

 6         A.  I was not aware of the exchange condition
  

 7   formally until proceedings starting in this last six to
  

 8   ten months that there was a formal exchange condition.
  

 9   I was not aware of that.
  

10         Q.  Okay.  So prior to this year, you were not
  

11   administering the exchange condition?
  

12         A.  Not formally, no.
  

13         Q.  Okay.  Can you describe your understanding of
  

14   what should be done with the water rights that have the
  

15   exchange condition?
  

16         A.  Based on the priority curtailment procedures I
  

17   spoke about earlier at Station 54, the priority date is
  

18   established.  Of that water that's available at
  

19   Station 54, we would look at total flow, then look at
  

20   what rights have the 160 -- or the exchange condition.
  

21             Once we have that amount, we can move that
  

22   amount back up to an old lands delivery, and the only
  

23   water left then to deliver below 54 would be the
  

24   nonexchange water rights.  So that's how I understand it
  

25   to be delivered.
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 1         Q.  So where will those that are in priority but
  

 2   below the canal receive their water if they have an
  

 3   exchange condition?
  

 4         A.  From the American Falls Reservoir, District
  

 5   No. 2, system.
  

 6         Q.  Will those with the exchange condition receive
  

 7   more water than they would have received from the Little
  

 8   Wood River?
  

 9         A.  No.
  

10         Q.  They're receiving the same amount of water
  

11   based upon their priority?
  

12         A.  Yes.
  

13         Q.  Can you give an example of how that operates?
  

14         A.  So if the April 1 of '83 were in priority, I
  

15   would need 24 cfs, maybe 25 -- there's fractions -- 24
  

16   to 25 cfs at Station 54.  Of that -- 14, I'm sorry.
  

17   There's 14 cfs available there.  Of that 14, 15, cfs,
  

18   11.83 is exchange -- or is total.  11.83 is total.  And
  

19   the 3-point -- there's 3.22 without the exchange.
  

20             So that would be the difference with the
  

21   exchange water.  So whatever 11.83 minus 3.22 is
  

22   exchange water.  And that exchange water would then be
  

23   moved up to old land delivery.
  

24         Q.  And when you refer to "old land delivery," so
  

25   people know what you're talking about, is that ground
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 1   above the Milner-Gooding Canal?
  

 2         A.  Yes.
  

 3         Q.  And when you say, "be moved up there," the
  

 4   water is left in the river so it can be diverted by
  

 5   people located above the canal; correct?
  

 6         A.  That's not the way I understand it.
  

 7         Q.  What do you understand?
  

 8         A.  That the difference between 11.83 and 3.22 is
  

 9   to be delivered at the Dietrich Canal to the Big Wood
  

10   Canal Company users.
  

11         Q.  So it goes into the Big Wood Canal Company
  

12   system?
  

13         A.  Yes.
  

14         Q.  And is that what -- so is this exchange, as
  

15   you understand it, between AFRD2 and Big Wood Canal
  

16   Company?
  

17         A.  That's correct.
  

18         Q.  There's also been some discussion of
  

19   supplemental water, and I think there's some confusion
  

20   about that.
  

21             Do all exchange -- all water users that have
  

22   an exchange condition on their water right have
  

23   supplemental water, to your knowledge?
  

24         A.  I believe so, yes.
  

25         Q.  Does the fact that -- how does the exchange
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 1   right play into supplemental water?
  

 2             Does it have anything to do with it as far as
  

 3   the way it's administered?
  

 4         A.  No, they're two separate issues.
  

 5         Q.  Okay.  So can you -- can you explain how you
  

 6   administer supplemental water?
  

 7         A.  When the most junior priority decree owned by
  

 8   a water right holder is cut, then that priority date or
  

 9   that decree is no longer delivered, but supplemental
  

10   water is then delivered in place of the decree.
  

11         Q.  And the source of that supplemental water is
  

12   AFRD2 storage water?
  

13         A.  Yes.
  

14         Q.  Now, does the amount received under an
  

15   exchange right -- excuse me -- under a supplemental
  

16   right, is that equal to the amount that would be
  

17   received under the priority right?
  

18         A.  No.
  

19         Q.  How is that amount determined?
  

20         A.  There were contracts between those individual
  

21   water users and either AFRD2 or Big Wood Canal Company.
  

22   I'm not sure.  There were contracts made in history
  

23   somewhere that established how much water they were to
  

24   get.
  

25         Q.  And does the amount of water that any one
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 1   water user receives under a supplemental water right
  

 2   vary from user to user?
  

 3         A.  Yes.
  

 4         Q.  And does the amount of the water right -- when
  

 5   I say "water right," the natural flow right that the
  

 6   water user has -- holds, does that have anything to do
  

 7   with how much exchange water they receive -- how much
  

 8   supplemental water they receive?
  

 9         A.  No.
  

10         Q.  So the -- the right to receive supplemental
  

11   water stands apart from the amount on the decree on the
  

12   natural flow right?
  

13         A.  Yes.
  

14         Q.  Now, there's been some testimony that
  

15   variation -- I think you said it varies from farm to
  

16   farm; is that correct?
  

17         A.  Yes.
  

18         Q.  So that some farmers refer to it as
  

19   replacement water, the supplemental water.  In some
  

20   cases that may be as small as 50 percent of what the
  

21   water right would furnish if the water right were in
  

22   priority; isn't that correct?
  

23         A.  Yes.
  

24         Q.  And in some cases that may be close to
  

25   100 percent; correct?
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 1         A.  Yes.
  

 2         Q.  So when you're looking at a supplemental
  

 3   right, do you assume that that provides a full water
  

 4   supply to the recipient of the supplemental water?
  

 5         A.  No.
  

 6         Q.  Are you familiar with the term "adequate water
  

 7   supply"?
  

 8         A.  Yes.
  

 9         Q.  What does that term mean to you?
  

10         A.  Enough water for a water user to accomplish
  

11   his purposes, whether it's growing a crop or raising
  

12   fish, to make his business work in that particular
  

13   season.
  

14         Q.  So in the case of an irrigation right, would
  

15   that include irrigation needs plus conveyance losses?
  

16         A.  Yes.
  

17         Q.  Have you reviewed your records to try to
  

18   determine years that represent an adequate water supply
  

19   for Silver Creek and Little Wood?
  

20         A.  Yes.
  

21         Q.  And what did you do to make that
  

22   determination?
  

23         A.  Over the years, talking to water users,
  

24   getting their general feel of whether a year was
  

25   successful or not, and then comparing that information
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 1   to the water records from those particular years when
  

 2   they said things went well.
  

 3         Q.  And did you come up with some criteria to
  

 4   determine what would constitute an adequate water supply
  

 5   for the Little Wood and Silver Creek?
  

 6         A.  Yeah.  The criteria is whether the April 1 of
  

 7   1884 can be delivered up to around September 1st at
  

 8   100 percent delivery.
  

 9         Q.  Okay.  Any other criteria that you looked at?
  

10         A.  There are other criteria for the district as a
  

11   whole, but not for the Little Wood.  The -- if the
  

12   4-1 -- April 1 of '84 lasts into September, Station 10
  

13   will discharge somewhere between 25,000 and
  

14   33,000 acre-feet in a year like that when April 1 of '84
  

15   goes.  So I would guess maybe that's also a criteria,
  

16   that if the Station 10 could discharge that much water,
  

17   it would be considered adequate.
  

18         Q.  And you said 25,000 to 33,000 acre-feet?
  

19         A.  Yes.
  

20         Q.  So based upon that review, did you determine
  

21   some years that demonstrate an adequate water supply for
  

22   Little Wood and Silver Creek?
  

23         A.  Yes.
  

24         Q.  And what years were those?
  

25         A.  2000, 2009, and 2010.
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 1         Q.  Okay.  And when you looked at those years,
  

 2   what was the supply of water to Little Wood and Silver
  

 3   Creek for the senior -- for the surface water deliveries
  

 4   that year -- those years?
  

 5         A.  I think I need you to clarify that and be more
  

 6   specific.  What do you mean by --
  

 7         Q.  Well, did you determine how much water was
  

 8   delivered in those years?
  

 9         A.  I looked at the priority date cutoffs in those
  

10   years.
  

11         Q.  And do you know how much water was delivered
  

12   in those years?
  

13         A.  To those users?
  

14         Q.  Yes.
  

15         A.  Yes.
  

16         Q.  Okay.  And how much water was that?
  

17         A.  Are you -- I want to clarify.  Are you talking
  

18   about the Silver Creek drainage as a whole or senior
  

19   surface water users?  Or what are you looking for?
  

20         Q.  Well, you stated that these three years you
  

21   determined that those are examples of an adequate water
  

22   supply, and you did -- did you do a calculation of how
  

23   much water was delivered those years to constitute an
  

24   adequate water supply?
  

25         A.  Delivered to whom?
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 1         Q.  Well, that's what I'm asking you.
  

 2         A.  I made two different calculations.  I made it
  

 3   to the senior surface water users, as well as the Basin
  

 4   as a whole.
  

 5         Q.  Okay.  So when you say "Basin as a whole," are
  

 6   you including --
  

 7         A.  Silver Creek drainage.
  

 8         Q.  So what were those numbers?
  

 9         A.  The Silver Creek drainage, as a whole, used,
  

10   on average, a little over 40,000 acre-feet.
  

11         Q.  And that's the average of those three years?
  

12         A.  Yes.
  

13         Q.  And when you say "used," what does that mean?
  

14         A.  We delivered that much water to their
  

15   headgates.
  

16         Q.  You delivered 40,000 acre-feet to the
  

17   headgates of the users?
  

18         A.  Yeah.
  

19         Q.  Based upon your analysis, is 40,000 acre-feet
  

20   of water required on an average year to constitute an
  

21   adequate water supply for the Little Wood and Silver
  

22   Creek?
  

23         A.  I would add that in those adequate years, when
  

24   I say 40,000-plus was delivered to all of Silver Creek
  

25   drainage, there was an additional 5,000 acre-feet that
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 1   was dumped in out of Magic Reservoir into Silver Creek.
  

 2   So that 40,000 would include 5,000 out of the Magic
  

 3   system.  So if Magic is running and spilling water and
  

 4   can spill 5,000 into the Little Wood system, then I
  

 5   would say that's adequate.  But if Magic is not able to
  

 6   spill the 5,000, then all the 40,000 has got to come out
  

 7   of the Silver Creek drainage.
  

 8         Q.  So when you're talking about -- I guess you're
  

 9   getting to the source of that water.
  

10             The source -- part of the water you're talking
  

11   about in your calculation includes spill from Magic
  

12   Reservoir --
  

13         A.  Yes.
  

14         Q.  -- in your numbers; correct?
  

15         A.  Yes.
  

16         Q.  And you said that averaged about
  

17   5,000 acre-feet per year?
  

18         A.  Yes.
  

19         Q.  So not counting the spill from Magic
  

20   Reservoir, 35,000 has to come from other sources;
  

21   correct?
  

22         A.  Correct.
  

23         Q.  There's been some discussion about losses,
  

24   conveyance losses.
  

25             Have you ever observed a time when losses from
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 1   the Bellevue Triangle to Station 10 were 100 percent
  

 2   after accounting for surface water diversions?
  

 3         A.  No.
  

 4         Q.  Have you observed responses to water at
  

 5   Station 10 if pumping is curtailed?
  

 6         A.  I think so, yes.
  

 7         Q.  When did you make those observations?
  

 8         A.  In August and September of 2020.
  

 9         Q.  What happened in August of 2020?
  

10         A.  The Little Wood had reached flows around
  

11   8 cfs.  So there was a group that I was working with
  

12   called a collaborative committee.  It was water users
  

13   throughout the Basin who were trying to come up with
  

14   solutions, and I was involved in that.
  

15             So around the first week of August, those
  

16   flows on Little Wood got down to around 8 cfs, so I sent
  

17   a text to a lot of those people that I was working with
  

18   on that collaborative to let them know that all of the
  

19   work that we may have thought we were doing was still
  

20   not creating water in the system.  So I sent a text to
  

21   them to let them know what the flows were.
  

22             And then within about five days to a week,
  

23   water started showing up, so I started looking at what
  

24   it was from or where those increases would have come
  

25   from, and I added up all of the senior water that was
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 1   still on, and then started tracking that use over the
  

 2   next month.
  

 3             And within about five days to a week from the
  

 4   low point, we started getting water that I couldn't
  

 5   describe as surface water, and so the only other source
  

 6   would have been groundwater.  And there was around
  

 7   10 cfs, maybe a little more, that started showing up
  

 8   that I could not account for.
  

 9         Q.  So who did you send that text to?
  

10         A.  You want names?
  

11         Q.  Yeah, I think that would be good.
  

12         A.  Keri York of the Wood River Land Trust, Fred
  

13   Brossy, John Arkoosh, Sharon Lee, Justin Stevenson, Pat
  

14   Purdy.  That may not have been all, but that was the
  

15   ones I remember.
  

16         Q.  And that sounds like it's a combination of
  

17   surface water users and groundwater users?
  

18         A.  Yes.
  

19         Q.  And your observation and calculation showed
  

20   there was about 10 cfs of water that did not originate
  

21   from the surface; is that correct?
  

22         A.  Correct.
  

23         Q.  And you said that showed up within how many
  

24   days?
  

25         A.  Five days was when it first started showing
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 1   up.  Within about ten days it was up to around 10 cfs.
  

 2         Q.  And that was in August?
  

 3         A.  Yes.
  

 4         Q.  And was there any rain event during that time?
  

 5         A.  No.
  

 6         Q.  Was there anything else that occurred that
  

 7   could account for that water, that you're aware of?
  

 8         A.  No, not that I'm aware of.
  

 9         Q.  Do you have any personal knowledge of whether
  

10   pumps were shut off as a result of that text?
  

11         A.  No.
  

12         Q.  Have you analyzed which senior priorities in
  

13   Little Wood and Silver Creek will benefit if junior
  

14   groundwater rights are curtailed in 2021?
  

15         A.  Yes.
  

16         Q.  Can you explain how you did that analysis?
  

17         A.  I used numbers from Jennifer Sukow's work that
  

18   gave me an idea of how much water would return to Silver
  

19   Creek or show up in Silver Creek over certain days.  So
  

20   using her numbers, I went back to my estimated priority
  

21   cut dates and said if there were certain priority cuts
  

22   that we're estimating, and what Jennifer was estimating
  

23   would be in Silver Creek more than what we had, and so I
  

24   made the comparison of the two, and started saying,
  

25   well, which priority dates might be left on.
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 1         Q.  So do you remember what numbers you used in
  

 2   that calculation, Jennifer's numbers?
  

 3         A.  I used -- she had a May 1 curtailment, a
  

 4   July 1 curtailment, and an August 1 curtailment, so I
  

 5   used all three to just see the difference.
  

 6         Q.  Well, looking at the July 1 curtailment date,
  

 7   do you remember the numbers she showed would be coming
  

 8   back into the system if curtailment took place?
  

 9         A.  I don't remember her exact numbers of flows,
  

10   no.
  

11         Q.  And what was your conclusion in that analysis?
  

12             What priority dates would be restored if
  

13   curtailment took place on July 1?
  

14         A.  There were varying effects on priority
  

15   rates -- or priority dates and the rates we would be
  

16   able to deliver.  The September of '83 would have gotten
  

17   some, but not their full right.  The June of '83 would
  

18   have gotten, I believe, all of their water.  The
  

19   April 6th and the April 1st priorities would receive
  

20   water with the July 1 curtailment.
  

21         Q.  Correct.  Well, let's talk about the April 1,
  

22   '83 priority date.
  

23             When do you project that will be cut if there
  

24   is not curtailment?
  

25         A.  June 30th.
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 1         Q.  What about the April 6th, '83, right, when
  

 2   will that be cut if there's not curtailment?
  

 3         A.  June 25th.
  

 4         Q.  When would the June '83 right be cut, if
  

 5   there's not curtailment?
  

 6         A.  June 22nd.
  

 7         Q.  And how about the September '83?
  

 8         A.  June 20th.
  

 9         Q.  Did you review which of the surface water
  

10   diversions that are involved in this case would benefit
  

11   from that curtailment by restoring those priorities?
  

12         A.  It would just be the April 1st and the
  

13   April 6th that are involved in this proceeding.
  

14         Q.  And do you know who holds rights that have
  

15   those priorities?
  

16         A.  The Ritter Farm operated by the Taber family,
  

17   and the Taber family's home -- what I'd call their home
  

18   farm -- have April 1 of '83 priority dates.  And Barbara
  

19   Farms owns the 4-6 of '83 priority date.
  

20         Q.  So the Barbara Farms is below the canal;
  

21   correct?
  

22         A.  Correct.
  

23         Q.  And the Taber Farm -- I think you called it
  

24   the Ritter Farm -- is above the canal; correct?
  

25         A.  Both the Ritter Farm and the Taber home farm
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 1   are both above the Milner Canal, yes.
  

 2         Q.  And do you know how many cfs the Brossy right
  

 3   is?
  

 4         A.  4 cfs.
  

 5         Q.  It's 4 cfs with a priority date of April 6th,
  

 6   1883?
  

 7         A.  Yes.
  

 8         Q.  And do you know how many cfs the Taber Farms
  

 9   have?
  

10         A.  The Ritter Farm is 4.2 cfs of 4-1 of '83, and
  

11   the Taber home farm is .3 cfs of 4-1-83.
  

12         Q.  And based upon your analysis, those rights
  

13   would come back into priority if full curtailment were
  

14   to take place?
  

15         A.  Yes.
  

16         Q.  Are there any other rights that would benefit
  

17   from curtailment, that you're aware of?
  

18         A.  In this proceeding or others?
  

19         Q.  Yes -- well, let's talk about others.
  

20             Are there others?
  

21         A.  No.  Not with the July 1 curtailment, no.  But
  

22   there are others within the Silver Creek drainage that
  

23   would come on.  And that's the September and the June of
  

24   '83.
  

25         Q.  And what are those rights?
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 1         A.  The September of '83 is 20 cfs, and the June
  

 2   of '83, I think, is 4 to 6 cfs.
  

 3         Q.  And do you know who holds those rights?
  

 4         A.  Blackburn Farms owns the June of '83, and
  

 5   Picabo Livestock owns the September of '83.
  

 6         Q.  And does Big Wood Canal Company own any rights
  

 7   that would benefit from curtailment?
  

 8         A.  They have a 4-6 of '83, yes, for 3.55 cfs, I
  

 9   believe.
  

10         Q.  And do you know the purpose of use of that
  

11   water right?
  

12         A.  Most of the time we deliver that at the
  

13   Dietrich Canal.
  

14         Q.  Okay.  Are there other rights, stockwater
  

15   rights or any other rights that would benefit?
  

16         A.  The Big Wood Canal Company has a stockwater
  

17   right that starts sometime late October, early November,
  

18   and so that is extremely contentious.  There are --
  

19   Northside Canal Company owns a stockwater right, and Big
  

20   Wood Canal Company owns a stockwater right; and often,
  

21   in these drier years, we can't deliver the Northside
  

22   Canal Company right, it's junior to the Big Wood Canal
  

23   Company stockwater right.  So if we had extra water in
  

24   the system, there's a possibility that the Northside
  

25   Canal Company right could be filled also.
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 1         Q.  But if curtailment were to occur July 1st,
  

 2   would that benefit Big Wood's stockwater right?
  

 3         A.  Yes, I believe it would.
  

 4         Q.  And why would that benefit that right?
  

 5         A.  That's -- it's a stockwater right we deliver
  

 6   to Dietrich, and if -- we have enough water to deliver
  

 7   maybe 25 cfs of that right.  They would usually like to
  

 8   take around 30 to 35.  The right is for 75 cfs.  I
  

 9   just -- it would just make it easier to deliver that
  

10   right and not dry the whole system up in the wintertime
  

11   in November and December.
  

12         Q.  So that would be a post-irrigation season
  

13   benefit?
  

14         A.  Correct.
  

15             MR. FLETCHER:  I don't have any other
  

16   questions.  Thank you, Kevin.
  

17             HEARING OFFICER:  Thank you, Mr. Fletcher.
  

18             Mr. Rigby, questions?
  

19
  

20                     DIRECT EXAMINATION
  

21   QUESTIONS BY MR. RIGBY:
  

22         Q.  Good morning, Kevin, Jerry Rigby.  Just a
  

23   couple of questions in addition to those asked by
  

24   Mr. Fletcher.  And that is:  You addressed the July 1
  

25   curtailment and its impacts and the effects on the '83
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 1   rights.
  

 2             Isn't it true that later in the season, even
  

 3   in a normal season, rights that have been cut off can
  

 4   come back on, and very often do --
  

 5         A.  Yes.
  

 6         Q.  -- is that correct?
  

 7             So, therefore, isn't it logical to conclude
  

 8   that even though you've testified as to the '83 rights
  

 9   initially benefiting from the July 1, as we go later
  

10   into the season, then if there's continued curtailment,
  

11   that later rights, '84 and others, could also benefit
  

12   because they could come back on even sooner than they
  

13   otherwise would?
  

14         A.  Yes.
  

15         Q.  And then, obviously, the post-irrigation,
  

16   therefore, those impacts and effects that would be for
  

17   the next year would also benefit from --
  

18             MR. THOMPSON:  I'll object to that question
  

19   and questioning anything beyond the 2021 irrigation
  

20   season.
  

21             MR. RIGBY:  Well, Mr. Director, it's still a
  

22   benefit for the '21 season, because '21 season always
  

23   impacts the next season as to what is retained within
  

24   the watershed, and so I think it's relevant.
  

25             HEARING OFFICER:  Objection overruled.
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 1         Q.  (BY MR. RIGBY)  So, again, as far as the
  

 2   benefit postseason in the '21 year, would there be a
  

 3   benefit?
  

 4             MR. BROMLEY:  Objection as to outside the
  

 5   scope of the notice in the '21 irrigation season.  I'll
  

 6   join Mr. Thompson's objection.
  

 7             HEARING OFFICER:  Well, objection overruled.
  

 8             Go ahead, Mr. Rigby.
  

 9         Q.  (BY MR. RIGBY)  So do you understand the
  

10   question?
  

11         A.  I think so, yes.
  

12         Q.  Please answer it.
  

13         A.  By the numbers I've seen out of the water
  

14   model, there is a lasting effect over two to
  

15   three years.
  

16             MR. RIGBY:  I have no further questions.
  

17             HEARING OFFICER:  Okay.  Mr. Barker or
  

18   Mr. Thompson?
  

19             MR. BARKER:  Thank you, Your Honor.
  

20
  

21                      CROSS-EXAMINATION
  

22   QUESTIONS BY MR. BARKER:
  

23         Q.  Good morning, Mr. Lakey.  How are you?
  

24         A.  Good.  How are you?
  

25         Q.  Good.  I think both of us may be in danger of
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 1   not speaking loud enough for the court reporter and
  

 2   everybody in the room.  So I'll do my best to speak up,
  

 3   if you would do the same, because I was having a little
  

 4   trouble hearing you, but I will blame my hearing and not
  

 5   your speaking.  Okay?
  

 6         A.  Okay.
  

 7         Q.  Good.  Wow.
  

 8             HEARING OFFICER:  I like that.  Let's see if
  

 9   counsel can keep up with you.
  

10             MR. BARKER:  I doubt it.  I doubt it, Judge.
  

11         Q.  (BY MR. BARKER)  So let me just take that last
  

12   question first that Mr. Rigby asked you about delayed
  

13   benefits to a subsequent year.
  

14             Is that based on your observations, or is
  

15   that -- I thought you said that was based upon Jennifer
  

16   Sukow's model runs?
  

17         A.  I would say both.
  

18         Q.  Okay.  And so have you looked at Jennifer
  

19   Sukow's model runs about how long well water stays in
  

20   the aquifer in the event of curtailment and how much
  

21   water comes out during the wintertime versus how much
  

22   would be available for the following season?
  

23         A.  Not exact numbers, no.
  

24         Q.  Okay.  So you just agree with the concept, but
  

25   you don't have any idea of what the numbers should be?
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 1         A.  Not numbers nor timing.
  

 2         Q.  Okay.  So your background is as a water
  

 3   delivery entity, you worked for Big Wood Canal Company
  

 4   prior to becoming the watermaster for Basin 37; is that
  

 5   right?
  

 6         A.  Yes.
  

 7         Q.  Do you have any background in agronomics,
  

 8   trying to understand crop needs?
  

 9             Are you testifying as an expert here today on
  

10   what the needs of the crops are in Basin 37?
  

11         A.  No.
  

12         Q.  This memorandum that you prepared that's
  

13   Mr. Rigby's Exhibit 2, who asked you to prepare it?
  

14         A.  Multiple people.
  

15         Q.  Well, tell me their names.
  

16         A.  Cooper Brossy, Eric Miller, Lance Strout.
  

17         Q.  And is this prepared as part of your duties as
  

18   a watermaster, or was it prepared for purposes of this
  

19   litigation?
  

20         A.  With Eric Miller, it was, I believe, for this
  

21   procedure.  With Lance Strout, it was so that he and I
  

22   could better know whose water was what at certain times.
  

23         Q.  Lance is who?
  

24         A.  He is the watermaster for the Big Wood Canal
  

25   Company.
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 1         Q.  And the Big Wood Canal Company is involved in
  

 2   this proceeding as well; right?
  

 3         A.  I believe so, yes.
  

 4         Q.  And you said you were hired by the water users
  

 5   in Basin 37?
  

 6         A.  Yes.
  

 7         Q.  And the largest water user in Basin 37 is the
  

 8   Big Wood Canal Company?
  

 9         A.  The Big Wood Canal Company and several others,
  

10   yes.
  

11         Q.  But they're the single largest one; is that
  

12   right?
  

13         A.  That is correct.
  

14         Q.  And so when you -- you were talking about
  

15   analog years that were identified by the Department of
  

16   Water Resources, '94, 2014, and 2020.  And that came out
  

17   of what -- where did you get the information that that
  

18   was an analog year?
  

19         A.  From the Department of Water Resources.
  

20         Q.  From whom at the Department?  Was this from
  

21   the staff memos or was this some other source that you
  

22   received that information?
  

23         A.  The 1994 I did not hear until the beginning of
  

24   those procedures when Sean Penn mentioned it in his
  

25   testimony -- Sean Penn -- sorry, Sean.
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 1             HEARING OFFICER:  That's all right.  He lives
  

 2   in the Lemhi Basin.
  

 3             THE WITNESS:  Sean Vincent used 1994 as a
  

 4   drier year that had started to develop as an analog year
  

 5   -- I mean, a dry analog year.  I'm not sure if you're
  

 6   asking about adequate supply years or dry years.
  

 7         Q.  (BY MR. BARKER)  Well, no, I'm just first
  

 8   talking -- you had talked about analog years, so I just
  

 9   want to understand where you got that information from.
  

10         A.  So adequate analog years would be --
  

11         Q.  Yeah.  No, I'll get to the adequate.
  

12         A.  -- something I developed.
  

13         Q.  So the analog years you were looking at is
  

14   what was comparable to this year's dry year?
  

15         A.  Yeah.
  

16         Q.  Right?
  

17         A.  Right.
  

18         Q.  And then have you made any further analysis of
  

19   what an analog year would be with additional information
  

20   about the flows in Silver Creek that have come out since
  

21   this proceeding began?
  

22         A.  I'm not sure I understand your question, I'm
  

23   sorry.
  

24         Q.  Okay.  So you're aware that there were new
  

25   SWSI tables that came out from NRCS for the 1st of June?
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 1         A.  Yes.
  

 2         Q.  And are you aware that those tables suggested
  

 3   the water year was worse than it had been in the April
  

 4   tables?
  

 5         A.  Yes.
  

 6         Q.  So have you tried to find an analog year that
  

 7   you think compares to this year with the new SWSI
  

 8   information?
  

 9         A.  Yes, I have.
  

10         Q.  What would you consider that to be?
  

11         A.  1994.
  

12         Q.  1994.  So that's the one you added?  You
  

13   started off with 2014 and 2020; right?
  

14         A.  Yes.
  

15         Q.  And your -- I think what your testimony was is
  

16   this is drier than 1994?
  

17         A.  Yes.
  

18         Q.  And how did you use 1994, if at all, in
  

19   preparing this exhibit, Rigby No. 2?
  

20         A.  I'm not sure I understand your question.
  

21   Could you repeat that?
  

22         Q.  So did you use the 1994 numbers, the flow
  

23   data, in preparing this exhibit that you prepared for
  

24   Mr. Rigby?
  

25         A.  No, I did not.
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 1         Q.  Okay.  So if I look at your table -- you've
  

 2   got Exhibit 2 in front of you?
  

 3         A.  Yes, I do.
  

 4         Q.  I think the table is on page -- whatever it is
  

 5   -- 3?  2?  The second page of your memo.
  

 6             What flow criteria are you using to estimate
  

 7   the curtailment dates?
  

 8         A.  Those remain, basically, on 2014 data, based
  

 9   on 2014 data, minus the Magic storage deficit from 2021
  

10   to 2014.
  

11         Q.  But are you using these curtailment dates
  

12   based upon a flow measurement at a particular location?
  

13         A.  I cross-referenced them to Station 10 and to
  

14   the Sportsman's Access.  It's a rough estimation of what
  

15   was going on at the same time.
  

16         Q.  Okay.  So what flows do you -- well, let's
  

17   pick your table here for -- the bottom number is what
  

18   you think is more likely -- the bottom table, rather?
  

19             Is that the one you think is more likely for
  

20   this year?
  

21         A.  Yes.
  

22         Q.  So what flows do you need at Station 10 to --
  

23   or what flows are there at Station 10 when you curtail
  

24   the April 1st, '84, rights?
  

25         A.  I do not use Station 10 as a curtailment
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 1   basis.
  

 2         Q.  What do you use for your curtailment basis?
  

 3         A.  Station 54.
  

 4         Q.  And then I think at some point you said that
  

 5   you change and use Station 10 as a measuring point once
  

 6   Magic is no longer delivering water?
  

 7         A.  No.
  

 8         Q.  You always use Station 54 no matter what?
  

 9         A.  Yes, that is correct.
  

10         Q.  So what flows at Station 54 do you use to make
  

11   a determination that April 1, '84, should be curtailed?
  

12         A.  I would need 33 cfs at Station 54 -- no,
  

13   24 cfs at Station 54 to deliver all rights April 1, '84,
  

14   and senior.
  

15         Q.  So aren't there a bunch of rights that are up
  

16   above Station 54 that are April 1, '84, and senior?
  

17         A.  Yes.
  

18         Q.  Do you know how many cfs there is there in
  

19   those rights?
  

20         A.  April 1 and senior?
  

21         Q.  Yes.
  

22         A.  There would be, approximately, 2 or 3 cfs of
  

23   April 1, '84, and then the next in line would be the
  

24   September of '83, and then the June of '83.
  

25         Q.  September of '83 is --
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 1         A.  20.
  

 2         Q.  -- 20?
  

 3             And then June of '83 is how much?
  

 4         A.  About 6.6.  But those rights wouldn't come
  

 5   down in a 4-1 of '84 cut.  I just know they're there if
  

 6   I do need them.
  

 7         Q.  So if you've got 54 -- excuse me -- if you've
  

 8   got 54 cfs at Station 10 -- Station 54 -- let me try
  

 9   again.
  

10             54 cfs at Station --
  

11         A.  24.
  

12         Q.  24.  Okay.  Sorry about that.  24 cfs at
  

13   Station 10.  All --
  

14         A.  54, Station 54.
  

15         Q.  Thank you.  Okay.  Let me start again.
  

16             If you have 24 cfs at Station 54, a number of
  

17   these rights on the curtailment above -- or, I'm sorry,
  

18   on the priorities above it that are senior to it are in
  

19   the river above that location?
  

20         A.  I'm not sure which priority dates you're
  

21   talking about and what priority date has already been
  

22   curtailed.  That would make a difference.
  

23         Q.  Well, we've just curtailed April 1, '84?
  

24         A.  Oh, I'm looking to curtail it, but I have not
  

25   curtailed it yet.
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 1         Q.  No, no, no.  In our hypothetical here, we've
  

 2   just curtailed April 1, '84, because there's 24 cfs at
  

 3   Station 54, okay?  Let's assume that.
  

 4         A.  Okay.
  

 5         Q.  So 9-1-83 that's above; right?  That's in
  

 6   Silver Creek?
  

 7         A.  Above in what terms, priority date or
  

 8   location?
  

 9         Q.  Location.
  

10         A.  Yes, it is above.
  

11         Q.  And the same is true of 6-14-83, those are
  

12   above?
  

13         A.  Above in what?
  

14         Q.  In location.
  

15         A.  Yes.
  

16         Q.  The 4-1 and 4-6s, are those all above in
  

17   location?
  

18         A.  The 4-1 is above, but it's senior to 4-1 of
  

19   '84, so it would not be curtailed.  We could --
  

20         Q.  I'm not asking about curtailment, I'm just
  

21   asking about the location of these rights that are above
  

22   Station 54.
  

23             4-1 and 4-6, those are all located above?
  

24         A.  No.
  

25         Q.  Okay.  Which rights are below?
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 1         A.  4-6 of '83.
  

 2         Q.  And those were the Arkoosh rights that you
  

 3   mentioned?
  

 4         A.  Brossy.
  

 5         Q.  Brossy, sorry.  And then the 4-1s, those are
  

 6   above?
  

 7         A.  Both above and below.
  

 8         Q.  Those are the Taber rights?
  

 9         A.  Some of them are Taber, yes.
  

10         Q.  And how much is below?
  

11         A.  Excuse me?
  

12         Q.  How much water is below Station 54 with the
  

13   4-1-83 right?
  

14         A.  7 or 8 maybe.  It's in that neighborhood.  I
  

15   think it's less than 10.
  

16         Q.  And then the 1887s, those are all up in the
  

17   Silver Creek area?
  

18         A.  Not all, no.
  

19         Q.  How much of the water is up above and how much
  

20   is below?
  

21         A.  Of the '87?
  

22         Q.  Yes.
  

23         A.  I'm not sure.
  

24         Q.  Okay.  So it sounds like most of the water
  

25   that is in the -- or most of the rights that are senior
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 1   to April 1, '84, are located above Station 54; would you
  

 2   agree with that?
  

 3         A.  I would not say that, no.
  

 4         Q.  Okay.  Well, you told me --
  

 5         A.  Wait a minute.  Did you say senior to 4-1 of
  

 6   '84?
  

 7         Q.  Yes.
  

 8         A.  Not necessarily, because there are a lot of
  

 9   1877s and early 1883s that are below 54.
  

10         Q.  Well, you told me 1883s were 7 to 8 cfs?
  

11         A.  How much?
  

12         Q.  7 to 8; isn't that what you said?
  

13         A.  Which '83?
  

14         Q.  Whatever '83s you were talking about.
  

15   April 1, of '83 --
  

16         A.  I would have to consult the record.  I'm not
  

17   sure.
  

18             HEARING OFFICER:  Just a moment.  Mr. Barker
  

19   isn't finished with his question when you're responding,
  

20   Mr. Lakey.  So --
  

21             MR. BARKER:  Sorry, Mr. Lakey.
  

22             HEARING OFFICER:  -- just be a little more
  

23   deliberate, please.  Thanks.
  

24         Q.  (BY MR. BARKER)  Sorry, Mr. Lakey.  I thought
  

25   you told me that there were 7 or 8 cfs of April 1, '83s,
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 1   that were below Station 54.
  

 2             Did I hear that wrong?  I very well could
  

 3   have.
  

 4         A.  Restate the question, please.
  

 5         Q.  Of the April 1, 1883, priority date rights,
  

 6   how much is above and how much is below Station 54?
  

 7         A.  Do you want exact numbers?
  

 8         Q.  Well, you seem to be doing pretty good with
  

 9   exact numbers.
  

10             You can't tell me that?
  

11         A.  No.
  

12         Q.  You don't have any of the documents that you
  

13   brought with you here today --
  

14         A.  I do here.
  

15         Q.  -- that you can look at and tell me that?
  

16         A.  I do not have specific current ownership names
  

17   to tell me which owner of a 4-1 of '83 is above or
  

18   below.
  

19         Q.  I guess what I'm trying to drive at here is
  

20   that, how do you know that you need 24 cfs at Station 54
  

21   in order to deliver water rights with priorities that
  

22   are senior to April 1, '84, if you don't know how much
  

23   water is above and below Station 54?
  

24         A.  I have a number here that's cumulative above
  

25   or below 54 on this list.
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 1         Q.  Okay.  So tell me what you're looking at.
  

 2   Maybe that will help us.
  

 3             Yeah, what is that document?
  

 4         A.  It's notes I prepared for myself for
  

 5   questioning.
  

 6         Q.  And where did you get those notes from?
  

 7             Where did you obtain the information in those
  

 8   notes?
  

 9         A.  Water District 37 records.
  

10             MR. BARKER:  You know, Your Honor, typically,
  

11   when a witness uses documents to refresh their
  

12   recollection, we're entitled to have that information
  

13   admitted into the record and reviewed by counsel.  And I
  

14   would ask at this time that we have the opportunity to
  

15   see that document and to review it so that we can have a
  

16   chance to see what's in it.
  

17             HEARING OFFICER:  Any objection, Mr. Fletcher?
  

18             MR. FLETCHER:  No objection.
  

19             HEARING OFFICER:  You want to mark it as an
  

20   exhibit or just distribute it?
  

21             MR. BARKER:  I would like it marked as an
  

22   exhibit, please.
  

23             HEARING OFFICER:  Okay.
  

24             MR. THOMPSON:  Excuse me.  Can we get a copy
  

25   so we can see?
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 1             HEARING OFFICER:  Yeah, that would be fine.
  

 2   Why don't we just recess for a minute.
  

 3             (Break taken.)
  

 4             HEARING OFFICER:  Let's go back on the record,
  

 5   Andrea.  Thank you.
  

 6             We're recording after a brief recess and
  

 7   copying some materials.
  

 8             Mr. Barker, you may continue your examination.
  

 9             MR. BARKER:  Thank you, Mr. Director.
  

10             (SVGWD & GGWD Exhibit 37 marked.)
  

11         Q.  (BY MR. BARKER)  Mr. Lakey, you've got two new
  

12   exhibits in front of you, one marked Exhibit 37 and 38.
  

13   There's some initials underneath it that say "SVGWD &
  

14   GGWD" under each one.  And those are the South
  

15   Valley/Galena Groundwater District exhibits.
  

16             Can you tell me what Exhibit 37 is?
  

17         A.  It's a list of water rights in priority date
  

18   order from perpetual through July 17th, 1884.
  

19         Q.  Okay.  Is there a reason you picked July 17,
  

20   '84, as the cutoff date?
  

21         A.  It fit my printer and...
  

22         Q.  And so tell me what these perpetual water
  

23   rights are in the Little Wood and Silver Creek.
  

24         A.  Those are water rights in the Silver
  

25   Creek-Picabo area that were issued, I believe,
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 1   post-Frost Decree.  And they were developed when those
  

 2   water users plugged ratholes, basically, put extra water
  

 3   into the stream that had not really been decreed in the
  

 4   Frost Decree, and the judge issued them a priority date
  

 5   senior to all other water rights.
  

 6         Q.  So this is the saved water rights from the
  

 7   judicial decrees?
  

 8         A.  I'm not sure if you're talking about saved
  

 9   water from the Big Wood, but they're like those saved
  

10   water rights from the Big Wood, if you are familiar with
  

11   those.
  

12         Q.  Okay.  Thank you.  So these -- let's go
  

13   through your columns here.  Some of them are
  

14   explanatory.
  

15             "Priority Date," "Inches," "CFS," and then
  

16   you've got a column that says "BWCC."
  

17             What does that mean?
  

18         A.  That's water owned by the Big Wood Canal
  

19   Company.
  

20         Q.  And so the owner --
  

21         A.  But that's not all correct for the Big Wood
  

22   Canal Company.  This is an old list.
  

23         Q.  So this list came out of what book?
  

24         A.  I believe it came out of an old priority book
  

25   that I had.
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 1         Q.  Okay.  So if you've got -- there's three
  

 2   rights I see on this page, and a few on the others,
  

 3   where it's in the column of Big Wood Canal Company, but
  

 4   it's listed as -- the name is listed as the owner.  For
  

 5   example, "37-0708 Woodworth."
  

 6             Was that the original owner, and it's now
  

 7   owned by Big Wood?  Is that what that means?
  

 8         A.  Yes.
  

 9         Q.  And so you've got two columns next to that,
  

10   "BELOW 10 CUT" and "ABOVE 10 CUT."
  

11             Tell me what those two columns mean.
  

12         A.  They represent water that would be above 10
  

13   and below 10.
  

14         Q.  Station 10 on the Little Wood?
  

15         A.  Yes.
  

16         Q.  Okay.  And then what does "OTHER" mean?
  

17         A.  I do not know.
  

18         Q.  And then you've got a column that says how
  

19   much water is "below Station 54," "cumulative below."
  

20   So let's walk through those columns on the right-hand
  

21   side of your chart.
  

22             What does each one of those columns mean?
  

23         A.  The "below Station 54" is a designation if the
  

24   water is below Station 54 or not.  And then the "Cum
  

25   below 54" is just adding it up as it goes.
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 1         Q.  And then "below 54 without 161," what does
  

 2   that mean?
  

 3         A.  That's whether or not the right is a -- has
  

 4   the 161 condition applied to it.
  

 5         Q.  The exchange condition --
  

 6         A.  Yes.
  

 7         Q.  -- right.
  

 8             And then you've cumulated those without the
  

 9   161?
  

10         A.  I'm sorry, yeah, both those columns are
  

11   without.
  

12         Q.  So if there's a 161 right where they're -- or,
  

13   sorry, if there's a right that's below 54 with a 161
  

14   condition, it would just appear blank in this?
  

15         A.  Yeah, you'd have to do the math to back it
  

16   out.
  

17         Q.  Okay.  And so you were referring to this when
  

18   I was asking you about the number of -- the number of
  

19   rights above and below the Station 54 that were -- well,
  

20   the number of rights above and below Station 54 with
  

21   certain priority dates.
  

22             So I can just compare this list that you've
  

23   given me in Exhibit 37, and that would answer my
  

24   question of how many rights there are above and below
  

25   Station 54 with the 1877 priority date, for example; is
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 1   that right?
  

 2         A.  I think so, yes.
  

 3         Q.  So I can just -- we can do the math based on
  

 4   this, and I don't need to have you do that on your -- in
  

 5   front of everybody here.
  

 6             (SVGWD & GGWD Exhibit 38 marked.)
  

 7         Q.  (BY MR. BARKER)  So Exhibit 38, tell me what
  

 8   that is.
  

 9         A.  The first page is water right owners that have
  

10   supplemental rights of some sort.  That's on the first
  

11   page.
  

12         Q.  Okay.
  

13         A.  On the second page, those are largely water
  

14   rights that do not have any form of supplemental.  Maybe
  

15   they have some Carey Act water, but not American Falls
  

16   supplemental.  So that second page would not have any of
  

17   the 161 condition or the AFRD2 supplemental water.  And
  

18   that would be the same for the third page.
  

19         Q.  All without supplemental rights, but it
  

20   doesn't tell me if there is Carey Act water, or maybe it
  

21   does.
  

22             On the third page aren't there some references
  

23   to "CAW"?
  

24         A.  Yeah, that's Carey Act water.
  

25         Q.  So the third page is supposed to identify the
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 1   Carey Act water rights -- oh, no.  All up and down the
  

 2   second page there are references to Carey Act water?
  

 3         A.  Yes.
  

 4         Q.  And so tell me what your understanding of
  

 5   Carey Act water is and how it affects your ability --
  

 6   your duties to deliver water?
  

 7         A.  My understanding is that Carey Act water above
  

 8   Station 54 is delivered out of Magic, and if it's below
  

 9   54, it's delivered out of American Falls.
  

10         Q.  And all of these rights in Exhibit 38, are
  

11   they all Little Wood or Silver Creek rights, or do they
  

12   include Big Wood rights -- Big Wood River rights?
  

13         A.  The water rights with the May 27th, 1899,
  

14   priority date strung throughout there --
  

15         Q.  Help me.  Which page are you on?
  

16         A.  I think they might be scattered out throughout
  

17   the whole exhibit, but if they have a May 27th, 1899,
  

18   right -- or priority date, that's that Cottonwood right
  

19   that's been talked about quite a bit.  So that would be
  

20   a Big Wood source.  Everything else is Little Wood.
  

21         Q.  Okay.
  

22         A.  I should add, these are all Little Wood
  

23   diversions.  All of the diversions -- points of
  

24   diversion are on the Little Wood River.
  

25         Q.  When you were answering some of Mr. -- sorry,
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 1   Kent, I was going to say Foster -- Mr. Fletcher's
  

 2   questions, you were describing old lands delivery.
  

 3             So tell me, again -- explain for me what an
  

 4   old land is.
  

 5         A.  I believe that is a term that was used to
  

 6   describe lands developed under Magic Reservoir before
  

 7   American Falls came in, but I'm not the authority on
  

 8   that.  You'd probably need to talk to the Big Wood Canal
  

 9   Company.
  

10         Q.  But I think you said that the old lands above
  

11   the canal would be delivered this water under the
  

12   exchange agreement?
  

13         A.  Yes.
  

14         Q.  And I didn't hear everything you said about
  

15   the April 1 priorities.  And I think we were -- on your
  

16   table, I think we were talking about 1883s, that you
  

17   need 24 to 25 cfs at Station 54.
  

18             Did I hear that right?
  

19         A.  I think that number, 24, is for the 4-1 of
  

20   '84.
  

21         Q.  Okay.  Okay.  And then, obviously, I didn't
  

22   hear everything, but what I didn't understand was the
  

23   explanation about how the exchange rights are calculated
  

24   in that.  You talked about a number that I didn't hear,
  

25   11-point-something, that would tell me -- that were
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 1   exchange rights, and then there was a -- how that
  

 2   affected how much water got delivered above and below
  

 3   the canal.
  

 4             So could you run through that again, please?
  

 5         A.  So if we go to the very last April 1 of '84
  

 6   priority date, the owner there is labeled as "Frank R.
  

 7   Gooding."
  

 8             MS. McHUGH:  For record purposes, are we
  

 9   looking at South Valley 37?
  

10             THE WITNESS:  I'm looking at the initials --
  

11   Exhibit 37, South Valley/Galena 37.  The second -- well,
  

12   it's actually, it looks like, the third page.  So I'm at
  

13   the bottom of April 1 of '84.
  

14         Q.  (BY MR. BARKER)  I'm there.
  

15         A.  Okay.  So in the "Cum below 54," there's total
  

16   water rights of 24.03 cfs below 54 with an April 1, '84,
  

17   decree and senior.
  

18         Q.  And then "Below 54 without 161" there's 9.22?
  

19         A.  Correct.  Yeah, out of that string of water
  

20   rights from 4-1-84 and senior there's 9.22 without the
  

21   exchange condition --
  

22         Q.  And so the -- I'm sorry.
  

23         A.  The difference is -- the difference between
  

24   the 24.03 and the 9.22 is the 161 water.
  

25         Q.  And that's satisfied by the exchange?



Administrative Hearing - Vol. IV - June 10, 2021 816

  

 1         A.  Yes.
  

 2         Q.  And then you made a comment about the exchange
  

 3   water being delivered to Big Wood Canal Company.
  

 4             Can you explain how that works?
  

 5         A.  That would be delivery to the Dietrich Canal
  

 6   for the Big Wood Canal Company.
  

 7         Q.  So what happens to the water that otherwise
  

 8   would have gone to the Dietrich Canal for the Big Wood
  

 9   when the water -- when Big Wood is no longer delivering
  

10   water?
  

11         A.  I don't know that yet.
  

12         Q.  So would it be -- would it surprise you to
  

13   hear that Carl Pendleton said they don't take that water
  

14   into the Dietrich Canal, and that --
  

15         A.  In years --
  

16         Q.  Go ahead.
  

17         A.  In years past, when I was not, or maybe even
  

18   Carl was not, aware of the full implications of the
  

19   exchange, the only water that the Big Wood Canal Company
  

20   had left, let's say in a year like this, in a time like
  

21   this, would be their two decrees, possibly the April 1
  

22   of '84 and the 4-6 of '83 would be left now, give or
  

23   take.  And so that's the only -- a dribble of water in
  

24   that canal, so they would just choose not to take it.
  

25             But if I were to maybe get direction from the
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 1   Department about -- or a clarification from -- and how,
  

 2   let's say, that difference between the 24.03 and the
  

 3   9.22, where it's supposed to be delivered is can the
  

 4   exchange still go on, and American Falls would agree to
  

 5   deliver that exchange water below 54, then I could take
  

 6   that difference and take it back up to 11 and pair it
  

 7   with their decrees that are left and possibly make, you
  

 8   know, 10 to 15 to 20 cfs of delivery.  And then they may
  

 9   take that water up there at that time.
  

10         Q.  So what did you say, "pair it with 11"?
  

11             What does that mean?
  

12         A.  Pair it with the Little Wood decrees the Big
  

13   Wood Canal Company has that would be in priority; their
  

14   April 6th of '83 and their April '1 of '84 decrees, they
  

15   would still have that water available.
  

16         Q.  But they don't have any water -- they don't
  

17   have any way to get that water to their landowners?
  

18         A.  Well, if there was more water teamed or paired
  

19   or riding with that -- I think it's 7 cfs of decrees
  

20   that they have, their two senior rights, if they had
  

21   this exchange water moved up there -- if the American
  

22   Falls is willing to deliver that -- I don't know -- then
  

23   we would have, say, 18 cfs that might be delivered to
  

24   the Dietrich Canal that might make it to a beneficial
  

25   use of someone; I don't know.
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 1         Q.  But that's never been done?
  

 2         A.  No.  It's never been done, no.
  

 3         Q.  And you don't have any direction from Big Wood
  

 4   to do that?
  

 5         A.  Right.
  

 6         Q.  And would it surprise you to hear that Carl
  

 7   Pendleton testified that that water would otherwise be
  

 8   available for other users in the Little Wood?
  

 9         A.  I don't know.
  

10         Q.  Isn't that how it worked once Big Wood goes
  

11   off?
  

12         A.  Yes.
  

13         Q.  You also were asked some questions by
  

14   Mr. Fletcher about supplemental water rights, and you
  

15   mentioned some contracts, and he asked you to explain
  

16   what was in the contracts.
  

17             Have you ever seen these contracts?
  

18         A.  No.
  

19         Q.  So you don't really know whether -- how much
  

20   water is available under these contracts for anybody?
  

21         A.  Water District 37 gets a -- what we call pink
  

22   slips from Big Wood Canal Company or American Falls 2
  

23   that has the owner name, certificate number, if it's a
  

24   certificate -- I don't remember whether it's a Big Wood
  

25   Canal Company or American Falls 2.  Anyway, it has
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 1   ownership records on these pink slips that has an owner
  

 2   name and a volume that is to be delivered.
  

 3         Q.  Is that the delivery that you do or that Big
  

 4   Wood does?
  

 5         A.  That's delivery out of the river system, yes.
  

 6         Q.  So you get a direction from Big Wood that says
  

 7   deliver "X" amount of water?
  

 8         A.  Correct.
  

 9         Q.  But you don't know the basis for what that
  

10   order is; right?
  

11         A.  Never seen a contract.
  

12         Q.  Okay.  And then you were asked some questions
  

13   about how -- about determination of an adequate water
  

14   supply for the Silver Creek and Little Wood Basin.
  

15             Do you remember that?
  

16         A.  Yes.
  

17         Q.  When was it that you first undertook the task
  

18   to determine what an adequate water supply is?
  

19         A.  I don't know specifically.
  

20         Q.  Was it for this proceeding?
  

21         A.  Yes.
  

22         Q.  So you said you've talked to people over the
  

23   years to determine this.  So how -- tell me how you --
  

24   if you did this just for this proceeding -- how talking
  

25   to people over the years informed your decision -- or
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 1   your opinion in this proceeding?
  

 2         A.  I might talk to a grower who said, "Well, we
  

 3   had a pretty good year.  We were able to make three
  

 4   cuttings of hay," something along that line, and say,
  

 5   okay, that was a good year.  And those things are,
  

 6   basically, mental notes, you remember what was happening
  

 7   that year.
  

 8         Q.  Okay.  And you selected 2000, 2009, and 2010,
  

 9   based upon what information?
  

10         A.  Then if somebody, let's say, on the Little
  

11   Wood could make three crops of hay, and they had an
  

12   April 1 of '84, that would be the only way they can make
  

13   that three crops of hay, I would say, okay, if you can
  

14   make three crops of hay and you own an April 1 of '84
  

15   right, it takes water up until the first week of
  

16   September to make a third crop of hay in Water District
  

17   37.  So putting the two together, like the anecdotal
  

18   conversations with what was actually happening, as far
  

19   as priority dates, I came up with that criteria.
  

20         Q.  Have you read the staff memoranda that have
  

21   been prepared for this case by the Department?
  

22         A.  Not completely, no.
  

23         Q.  Have you read the staff memo that Phil
  

24   Blankenau prepared?
  

25         A.  No.
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 1         Q.  Well, let me tell you what he said.  He
  

 2   concluded that a water year of 2013 -- which was a
  

 3   reasonably low water year in the Basin, would you agree?
  

 4         A.  Yes.
  

 5         Q.  He said that he didn't find, by doing his ET
  

 6   analysis, any shortfall in water supply in that year.
  

 7             Would you disagree with Mr. Blankenau?
  

 8             MR. RIGBY:  I object.  Again, Mr. Director, I
  

 9   don't think that's exactly what he said.  He indicated
  

10   that it didn't evidence that the ET -- the ET did not
  

11   evidence the supply, not that he concluded there was a
  

12   low supply.  There is a difference.
  

13             HEARING OFFICER:  Mr. Barker, I think at least
  

14   my memory is that Mr. Rigby is correct.  Maybe we should
  

15   go directly to the exhibit -- or to the staff memo.
  

16             MR. BARKER:  Certainly, we could do that.
  

17   There should be a staff -- let me help you, Kevin.
  

18   There's enough documents stacked up here.
  

19             HEARING OFFICER:  Is it not there?  I probably
  

20   have it here.
  

21             MR. BARKER:  It should be 3; right?
  

22             MR. THOMPSON:  Megan should have the
  

23   Department exhibits; right?
  

24             MR. BARKER:  I've got 2 and 4.
  

25             HEARING OFFICER:  I have it here.
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 1             MR. BARKER:  Can we borrow your copy?
  

 2             HEARING OFFICER:  Yes.  Yes.
  

 3             MR. BARKER:  Thank you.
  

 4             HEARING OFFICER:  Refer you to that.
  

 5         Q.  (BY MR. BARKER)  So, Mr. Lakey, I've handed
  

 6   you Exhibit -- IDWR Exhibit 3.
  

 7             Is that the right number, 3?
  

 8         A.  Yes.
  

 9         Q.  Would you turn to the page 10.  And you see
  

10   under "Conclusions"?
  

11         A.  Yes.
  

12         Q.  The last paragraph, and I'll just read this
  

13   aloud, "This analysis did not clearly identify water
  

14   shortage in Little Wood and Silver Creek area during the
  

15   2013 drought."
  

16             Did I read that right?
  

17         A.  Yes.
  

18         Q.  And so do you understand that what
  

19   Mr. Blankenau was doing was using ET analysis to make
  

20   that determination?
  

21         A.  Yes, I understand that, yeah.
  

22         Q.  Okay.  And are you disagreeing with
  

23   Mr. Blankenau's analysis that the ET information that he
  

24   had for the Little Wood and Silver Creek in 2013 did not
  

25   clearly identify a water shortage in that year?
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 1         A.  Well, I guess it would depend on what he's
  

 2   considering Little Wood and Silver Creek.  The
  

 3   irrigation in the Silver Creek area, say around Picabo,
  

 4   is groundwater supplemented, so perhaps the groundwater
  

 5   was showing no effects of drought.  I'm not sure what he
  

 6   would be describing there.
  

 7         Q.  So you don't have -- you don't know what areas
  

 8   he was evaluating?
  

 9         A.  No.
  

10         Q.  And it does say "Little Wood"; correct?
  

11         A.  Yeah.
  

12         Q.  And so if his analysis included -- let's
  

13   assume for this question his analysis included the
  

14   entire area served by the Little Wood and Silver Creek,
  

15   would you disagree with that, that conclusion that he
  

16   drew?
  

17             MR. RIGBY:  Again, Mr. Director, I'm going to
  

18   object, only that in his testimony he clearly stated
  

19   that it also could be because of water rendered.
  

20             MR. BARKER:  If you want to cross-examine the
  

21   witness, Counsel, you can do that.
  

22             MR. RIGBY:  I'm just saying, you're trying to
  

23   determine what he said, and I'm saying in his response,
  

24   that's what he said.
  

25             MR. BARKER:  I am asking the question about
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 1   what is written in the report.
  

 2             HEARING OFFICER:  All right.  Let me respond.
  

 3   I'll overrule the objection.  We read the text.  But let
  

 4   Mr. Barker pursue this line of questioning.
  

 5         Q.  (BY MR. BARKER)  So anyways, my question was:
  

 6   Do you disagree with Mr. Blankenau's conclusion about
  

 7   the water shortage in the Little Wood or that there was
  

 8   no -- let me try again.
  

 9             Do you disagree with his conclusion where
  

10   Mr. Blankenau states the "analysis did not clearly
  

11   identify water shortage in the Little Wood and Silver
  

12   Creek area during the 2013 drought."
  

13         A.  I don't think I can agree or disagree, because
  

14   I believe there would need to be -- for me to understand
  

15   what he's saying, I think there would need to be a
  

16   delineation, really, between Little Wood and Silver
  

17   Creek area.  Because I think that irrigation is
  

18   different in those two areas, so I don't think I could
  

19   agree or disagree.
  

20         Q.  So look at page 4 of his memo.
  

21             Have you got that map in front of you on
  

22   page 4?
  

23         A.  Yes.
  

24         Q.  And Mr. Blankenau identifies the area of the
  

25   Little Wood and Silver Creek area in red.
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 1             Do you see that?  Do you see his legend on the
  

 2   left-hand side?
  

 3         A.  I think so, yeah.
  

 4         Q.  And then if you look over at the map, he's got
  

 5   areas identified in red in the fields, I suppose, below
  

 6   Picabo and along the Little Wood.  It doesn't include
  

 7   areas in the Triangle, does it?
  

 8         A.  No.
  

 9         Q.  Does that help you understand the question?
  

10         A.  Not really, no.
  

11         Q.  So you can't agree or disagree with that
  

12   conclusion?
  

13         A.  That is correct.
  

14         Q.  Did you do anything to determine what crop
  

15   demands were in these years of 20 -- of 2000, 2009, and
  

16   2010?
  

17         A.  No.
  

18         Q.  Did you determine what the spill in Magic was
  

19   in those years?
  

20         A.  Excuse me, repeat that again.
  

21         Q.  Did you determine what the spill in Magic was
  

22   in those years for users on the Little Wood?
  

23         A.  I believe I did for 2009 and 2010.
  

24         Q.  Was there?
  

25         A.  Was there what?
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 1         Q.  Spill from Magic.
  

 2         A.  Yes.
  

 3         Q.  Did you compare to any of the analog years
  

 4   that you've described whether there was adequate water
  

 5   supplies in those years?
  

 6         A.  No.
  

 7         Q.  Mr. Fletcher asked you a question about
  

 8   conveyance losses, and he asked you whether there was
  

 9   ever 100 percent conveyance loss in the Little Wood.
  

10             Do you remember that question?
  

11         A.  Yes.
  

12         Q.  Have you ever done calculations to determine
  

13   what the losses are in the Little Wood or Silver Creek,
  

14   either one?
  

15         A.  No.
  

16         Q.  So you don't know how much they are?
  

17         A.  No.
  

18         Q.  So if you don't know what the conveyance
  

19   losses are, how do you know how to do the priority cuts?
  

20         A.  The conveyance losses I would consider built
  

21   into priority cuts.  They're already within the system.
  

22         Q.  So how do you build them in?
  

23         A.  By the amount of water that shows up at 54.
  

24         Q.  So you just look at what's at the downstream
  

25   end as the basis, and you don't worry about the water
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 1   availability up above?
  

 2         A.  Correct.
  

 3         Q.  So you also said that you did some comparisons
  

 4   of the amount of water that you would need to deliver
  

 5   these various rights we talked about earlier at -- with
  

 6   the flows at Sportsman's and at Station 10; right?
  

 7         A.  I don't understand your question.
  

 8         Q.  Okay.  So you said that you make your priority
  

 9   cuts based upon the flows at Station 54; right?
  

10         A.  Yes.
  

11         Q.  And that never changes?
  

12         A.  That's correct.
  

13         Q.  Whether Magic is delivering water or not?
  

14         A.  Yes, that's correct.
  

15         Q.  Okay.  And I thought what you said was that
  

16   you also did a comparison to determine what the flows
  

17   would be needed at Station 10 and at Sportsman's Access
  

18   as a rough estimate of what water would be available at
  

19   those places in order to meet the April '84 delivery
  

20   requirements?
  

21         A.  I thought I was talking about the Sportsman's
  

22   Access in 10 in a way to compare analog years -- I'll
  

23   say "analog" -- whether it's a dry year or a wet year, I
  

24   was trying to compare those flows at those stations, but
  

25   not developing my priority cuts, no.
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 1         Q.  So I'm sorry if I misunderstood, but do you
  

 2   have knowledge of what the flows you need at Station 10
  

 3   are in order to keep the '84, April '84 rights in
  

 4   priority?
  

 5         A.  Approximately, anywhere from 35 to 45,
  

 6   depending on -- and that would also depend on whether
  

 7   Magic is spilling or not.  If Magic is not spilling into
  

 8   the Little Wood, it may be higher than, say, 45; it may
  

 9   be as high as 50, just as a general guideline.
  

10         Q.  I'm sorry, how about the flows at Sportsman's
  

11   in order to keep the April of '84s on?
  

12         A.  I believe it's probably in the neighborhood of
  

13   80 to 85.
  

14         Q.  And then how about September 1, '83, rights,
  

15   what are the flows that you need at Station 10 to keep
  

16   those in priority?
  

17         A.  I don't know.
  

18         Q.  How about the April '80 -- sorry, how about
  

19   Sportsman's flows?
  

20         A.  For?
  

21         Q.  For the September '83 rights?
  

22         A.  I thought that was what I was answering on the
  

23   80 to 85, or, no?  What priority date were you asking
  

24   about?
  

25         Q.  I was asking about the April '84's.
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 1         A.  Oh, it would be slightly more than the
  

 2   September of '83.  I'm not sure how much.
  

 3         Q.  So the numbers you're talking about are
  

 4   September '83's, 80 to 85 at Sportsman's --
  

 5         A.  Yeah.
  

 6         Q.  -- and how much at Station 10?
  

 7         A.  I'm not sure at Station 10.  I'm just
  

 8   guessing.
  

 9         Q.  And so you know that the September '83 rights
  

10   of 20 cfs are taken out above Sportsman's?
  

11         A.  Yes.
  

12         Q.  So you need --
  

13         A.  Let me correct that.
  

14         Q.  Go ahead.
  

15         A.  As far as I know, the Picabo Livestock right
  

16   has a permissible place of use, so they have a large
  

17   service area for that right; and whether they move it to
  

18   other points above or below Sportsman's Access, I'm not
  

19   sure.  I'm not sure exactly where their permissible
  

20   place of use sits in relation to the Sportsman's Access
  

21   gage.
  

22         Q.  How about their point of diversions?  Do you
  

23   know if those are above or below Sportsman's?
  

24         A.  I couldn't say.
  

25         Q.  So doesn't that matter, whether the
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 1   September '83's are taken out above or below
  

 2   Sportsman's, in order to determine how much water you
  

 3   need at Sportsman's to fill the rest of the rights?
  

 4         A.  I don't use Sportsman's as a point of
  

 5   adjustment.
  

 6         Q.  But I was asking you about -- you said you
  

 7   were asking -- sorry -- you were speaking about needing
  

 8   80 or 85 at Sportsman's in order to make sure that the
  

 9   September '83's remained in priority, but if the
  

10   September '83's are taken out above Sportsman's, does
  

11   that change your calculation?
  

12         A.  The 80 to 85 is just a general kind of how we
  

13   do and type number, it's not a management number.
  

14         Q.  The only management number you've got is
  

15   Station 54, then?
  

16         A.  Yes.
  

17         Q.  Mr. Fletcher asked you about some curtailment
  

18   pumping that took place in August and September of 2020.
  

19             Do you remember that testimony?
  

20         A.  Yes.
  

21         Q.  And you said you sent out a text on
  

22   August 1 --
  

23         A.  I think it was more around August 7th, but I'm
  

24   not sure.
  

25         Q.  Okay, August 7th.  And you sent it out to the
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 1   collaborative group?
  

 2         A.  Some of them, yes.
  

 3         Q.  And then you said five to seven days later
  

 4   water started showing up?
  

 5         A.  Yes.
  

 6         Q.  And then ten days later you had 10 cfs that
  

 7   you couldn't account for from surface deliveries?
  

 8         A.  Yes.
  

 9         Q.  Do you know what wells were turned off?
  

10         A.  No.
  

11         Q.  Do you know how much water was turned off?
  

12         A.  No.  No.
  

13         Q.  Do you know if surface water was turned off?
  

14         A.  Yes.
  

15         Q.  It was?
  

16         A.  There were varying amounts of surface water.
  

17   I had taken that into account.
  

18         Q.  Oh, that was taken into account in calculating
  

19   how much water -- additional water you got?
  

20         A.  Yeah.
  

21         Q.  Was the Picabo Livestock surface water turned
  

22   off during that period of time?
  

23         A.  I believe so, but I'm not positive for sure
  

24   without going back through the records.
  

25         Q.  So do you have some calculations to show you
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 1   how you came up with this 10 cfs that you couldn't
  

 2   account for?
  

 3         A.  Yeah.
  

 4         Q.  Do you have those with you?
  

 5         A.  They were in my notebook, but I don't know
  

 6   where that is right now; but, yeah.
  

 7         Q.  Okay.  Well, it's being copied, so I'm sure
  

 8   you'll have a chance to answer that question later.
  

 9             So you don't know -- just to reiterate, you
  

10   don't know how much water, how much pumps were turned
  

11   off, how much water was not being diverted from the
  

12   pumps during that period of time?
  

13         A.  No.
  

14         Q.  And Mr. Fletcher asked you if there were any
  

15   rain events?
  

16         A.  Yeah.
  

17         Q.  And you said there were none?
  

18         A.  Not that I remember, no.
  

19         Q.  And do you know if there were any other
  

20   changes in temperature or conditions?
  

21             Was it hotter, colder, during that period of
  

22   time?
  

23         A.  No, not specifically.
  

24         Q.  And so it took at least ten days for that full
  

25   amount of defect to show up from the date you sent out
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 1   the request?
  

 2         A.  That's what it looked like, yeah.
  

 3         Q.  So the -- you did some analysis to suggest
  

 4   that if the water that Jennifer Sukow estimated would
  

 5   show up in the creek from her 100 percent curtailment
  

 6   run on July 1, and you took those figures and decided
  

 7   that that would help you return some of September '83's,
  

 8   all of the June, and all of the April '83's?
  

 9         A.  I believe so, yeah.
  

10         Q.  Back in priority.
  

11             And how did you make that determination?  Is
  

12   this just math, you take the 20 cfs and see how much of
  

13   it would accrue to Station 54?
  

14         A.  Yes.
  

15         Q.  So how much of that 20 cfs -- or whatever her
  

16   estimate was -- would accrue at Station 54?
  

17         A.  I think there was a 25 percent loss subtracted
  

18   from her numbers to make sure we had some seepage loss
  

19   in the system.
  

20         Q.  So you took her numbers and subtracted a
  

21   25 percent loss?
  

22         A.  Yeah.
  

23         Q.  So you didn't use the full numbers?
  

24         A.  No.
  

25         Q.  And you found that three rights -- three
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 1   rights would return to priority?
  

 2         A.  Four, I believe.
  

 3         Q.  I thought -- I've got written down Ritter,
  

 4   Taber home place, and Barbara Farms.
  

 5             Is there another one?
  

 6         A.  Well, the September of '83 would have been
  

 7   able to come back on a percentage, and the June of '83
  

 8   would have been -- would also.
  

 9         Q.  Oh, I see.  The Picabo and the Blackburn
  

10   Farms?
  

11         A.  Yes.
  

12         Q.  And neither Picabo Livestock or Blackburn
  

13   Farms is making an injury claim in this case; is that
  

14   right?
  

15         A.  Not that I'm aware of.
  

16         Q.  So one of these rights, the Barbara Farms
  

17   rights is below the canal; that's what you said?
  

18         A.  Yes, that's correct.
  

19         Q.  So did you have enough water to actually get
  

20   this 4 cfs down to Station 54 and into the canal and to
  

21   Barbara Farms?
  

22         A.  Yes.  I thought we would, yes, at the flows.
  

23         Q.  And how do you get that additional carriage
  

24   water to get that all of the way to there?
  

25         A.  The water rights senior to those would also be
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 1   in those flows.
  

 2         Q.  The water rights -- oh, the 1887s?
  

 3         A.  1877s.
  

 4         Q.  Sorry, 1877.  And we can look and see how much
  

 5   of that is -- and that shows up in your table?
  

 6         A.  Excuse me?
  

 7         Q.  Your table will show us how much is above and
  

 8   below the canal?
  

 9         A.  Yeah.
  

10         Q.  And the same is true with the perpetual rights
  

11   that show us which ones are above and below the canal?
  

12         A.  Yes.
  

13         Q.  Did you make any effort to determine -- let me
  

14   lay a little foundation here.
  

15             Mr. Rigby said that it's possible that some of
  

16   the earlier curtailed rights could come back on, and you
  

17   said it's possible?
  

18         A.  Yes.
  

19         Q.  Did you do any determination --
  

20         A.  No.
  

21         Q.  -- of that?
  

22         A.  [Witness shakes head.]
  

23         Q.  And then you also talked about some of the Big
  

24   Wood stockwater right being -- it might be able to be
  

25   used after the irrigation season?
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 1         A.  That's correct.
  

 2         Q.  And how much water, if any, would there be in
  

 3   the river after October 1st as a result of these
  

 4   curtailments?
  

 5         A.  I don't believe the Sukow numbers went into
  

 6   October.
  

 7         Q.  Right.  So how can you tell that there would
  

 8   have been sufficient water for Big Wood's stockwater
  

 9   right if you were relying on Sukow's evaluation?
  

10         A.  I thought we were trying to go back to
  

11   Mr. Rigby's question about water would show up, and it
  

12   might mean the difference if you had Sukow's numbers.
  

13   I'm presuming that the numbers would still continue
  

14   through October, but I don't know that for sure.
  

15             But if there was a curtailment, and he was
  

16   trying to figure out would there be other possible water
  

17   rights, and I said it's possible.  I'm not sure if
  

18   that's the question you're asking.
  

19         Q.  Yeah, my question is:  How do you know whether
  

20   or not those rights would be -- there would be
  

21   sufficient water to supply those rights if you don't
  

22   have any figures from Jennifer Sukow's model run to
  

23   determine that, how much water would have been in the
  

24   creek?
  

25         A.  I was just under the assumption when a
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 1   diversion stops, that lack of diversion affects --
  

 2   continues on through later in the season.
  

 3         Q.  Right.  But you don't know how much that is --
  

 4         A.  No.
  

 5         Q.  -- or when it propagates itself or anything
  

 6   like that?
  

 7         A.  No.
  

 8         Q.  In the binder in front of you -- it may be
  

 9   easier if I could switch here.
  

10             So, Mr. Lakey, would you look at Mr. Luke's
  

11   staff report, IDWR Exhibit 4.
  

12         A.  Yes.
  

13         Q.  Okay.  Would you turn to Attachment B,
  

14   Mr. Luke's memo to you regarding the exchange condition.
  

15         A.  I'm sorry, I don't know how to find
  

16   Attachment B.
  

17         Q.  So the page numbers aren't numbered.  So go
  

18   towards the back of the exhibit.  It's actually about
  

19   four or five pages from the back.  There's a bunch of
  

20   tables, and then there's a --
  

21             MR. BARKER:  Mr. Director, may I?
  

22             HEARING OFFICER:  Yes.
  

23             THE WITNESS:  I think I got it.
  

24             MR. BARKER:  Oh, you found it.
  

25         Q.  (BY MR. BARKER)  So you've seen this
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 1   memorandum from Mr. Luke to you about the delivery of
  

 2   the water rights with the exchange conditions?
  

 3         A.  Yes.
  

 4         Q.  And I think you said prior to this proceeding
  

 5   you weren't familiar with those exchange conditions in
  

 6   the water rights?
  

 7         A.  Yes, that's correct.
  

 8         Q.  So I want to just draw your attention to
  

 9   page 4 of this memo, and Item No. 2.  And then -- well,
  

10   before we get into the details, is it your intent to
  

11   deliver water in 2021 and future years in accordance
  

12   with this direction instructions to watermasters?
  

13         A.  Yes.
  

14         Q.  And is that -- that is different than how it's
  

15   been administered in the past?
  

16         A.  Yes.
  

17         Q.  At least as it respects the Little Wood?
  

18         A.  Yes.
  

19         Q.  So if you look at 2(a) on the fourth page of
  

20   the memo.
  

21         A.  Yes.
  

22         Q.  So Mr. Luke is, essentially, telling you that
  

23   if the Big Wood doesn't have a demand for water above
  

24   the canal that can be delivered to the exchange rights,
  

25   then you distribute that water to the next available
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 1   right in priority in the Little Wood?
  

 2         A.  Yes.
  

 3         Q.  And so if that -- when that occurs, when Big
  

 4   Wood doesn't have the ability to take that water, that
  

 5   means that there's additional water in the Little Wood
  

 6   that's available for junior users --
  

 7         A.  You said --
  

 8         Q.  Juniors to Big Wood.
  

 9         A.  I'm sorry, go ahead.
  

10         Q.  I'm sorry, I interrupted you.  Go ahead.
  

11         A.  I think your question is if they had no way to
  

12   take it, or is it they had no demand?  I guess I need a
  

13   clarification on that.
  

14         Q.  Well, isn't that what the direction says, "if
  

15   Big Wood has no demand or need for water above
  

16   Milner-Gooding that's deliverable, then the water shall
  

17   be distributed to the next available rights in
  

18   priority"?
  

19         A.  So I would paraphrase to say, if Big Wood
  

20   Canal Company says, "No, we don't want the water," then
  

21   I can deliver it somewhere else.
  

22         Q.  Right.
  

23         A.  Correct.
  

24         Q.  And if Big Wood Canal Company said, we want to
  

25   just run 6 cfs into the Dietrich Canal, even though the



Administrative Hearing - Vol. IV - June 10, 2021 840

  

 1   Dietrich Canal is empty, and they couldn't get that
  

 2   water downstream to their users, you wouldn't allow them
  

 3   to do that, would you?
  

 4         A.  We have not in the past, no.
  

 5         Q.  Next I want you to look in the book in front
  

 6   of you to Exhibit 9.
  

 7         A.  Is that Tab No. 9?
  

 8         Q.  Tab No. 9, yes.  South Valley Groundwater
  

 9   District/Galena Groundwater District Exhibit 9, and turn
  

10   over to page 27.
  

11         A.  Okay.
  

12         Q.  So this document has been admitted as a
  

13   contract with the United States regarding delivery of
  

14   water.  And paragraph 28 has been described in previous
  

15   testimony as the operative exchange condition language.
  

16   So it starts on the bottom of page 27, goes over into
  

17   the next two pages.
  

18             HEARING OFFICER:  These pages are offset by a
  

19   page number, Mr. Barker, as I look at it.  So we've
  

20   got -- well, no, that's not right.
  

21             MR. BARKER:  I don't think they are this time.
  

22             HEARING OFFICER:  No, you're right.  You're
  

23   correct.  Sorry.  They're the same.  Thank you.
  

24         Q.  (BY MR. BARKER)  I may have misstated, but
  

25   it's the paragraph 28 I was referring to that starts on
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 1   page 27.  If I stated that wrong, I apologize.
  

 2             So have you read this language of the contract
  

 3   before?
  

 4         A.  Yes, I have.
  

 5         Q.  Did you have an understanding, beyond what
  

 6   you've got in the staff -- I'm sorry -- the instructions
  

 7   to watermaster from Mr. Luke about how to implement this
  

 8   language?
  

 9         A.  Repeat that question.  I'm sorry.
  

10         Q.  Let me just not repeat it, because that wasn't
  

11   a very good question.
  

12             You've read this Section 28; correct?
  

13         A.  Yes.
  

14         Q.  And you know that there's a provision about
  

15   how the water is to be exchanged between the parties to
  

16   this agreement; right?
  

17         A.  Yes.
  

18         Q.  And if you look at subpart one, is that really
  

19   what Mr. Luke's instructions to watermaster cover?
  

20         A.  [Reviewing documents.]
  

21             Okay.  Repeat your question, please.
  

22         Q.  So subpart 1 -- (b)(1)?
  

23         A.  Yeah.
  

24         Q.  Is that the implementation of that section
  

25   that is included in your watermaster instructions?
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 1         A.  I'm not sure.
  

 2         Q.  Okay.  Do you think this says something
  

 3   different than what Mr. Luke --
  

 4         A.  I'm not sure.
  

 5         Q.  So look at subpart two.  Read that section to
  

 6   yourself, please.
  

 7         A.  [Reviewing documents.]  Okay.
  

 8         Q.  Okay.
  

 9         A.  I'll make a shot at it.
  

10         Q.  So I'm going to expect your answer will
  

11   probably be the same, but --
  

12         A.  Yep.
  

13         Q.  -- there's some language here about pooled
  

14   water.  Have you ever been called on to do anything with
  

15   pooled water?
  

16         A.  No.
  

17         Q.  And subsection 3, if you would read through
  

18   that, please.
  

19         A.  [Reviewing documents.]  Okay.
  

20         Q.  Okay.  The first question is:  Do you -- have
  

21   you ever been called upon to implement the language of
  

22   subsection 3?
  

23         A.  I believe that's comparable to the directive
  

24   from Tim Luke.
  

25         Q.  Okay.  And so you think subsection 3 is really
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 1   what is driving Tim Luke's memoranda -- or watermaster
  

 2   instructions?
  

 3         A.  You'd have to probably ask Tim.
  

 4         Q.  Well, this talks about having a deficiency in
  

 5   supply being made up in subsequent seasons, and I -- do
  

 6   you see that language over on page 29?
  

 7         A.  Exactly where on page 29 are you referring?
  

 8         Q.  In subpart 3 --
  

 9         A.  Okay.
  

10         Q.  -- starting the fifth line down.
  

11         A.  "Until the deficiency in supply received by
  

12   the old lands above the canal in that season has been
  

13   offset in subsequent seasons."
  

14         Q.  Right.  Do you know what that means?
  

15         A.  No.
  

16         Q.  So I take it, then, you've never actually been
  

17   called upon to implement that provision?
  

18         A.  Well, if I were to keep reading down, it has
  

19   something to do with if Magic were to fill in subsequent
  

20   years, then the current requirements would go away.  So
  

21   if there were a pretty good year and Magic filled, then
  

22   this language would no longer be applicable, but I am
  

23   not sure.
  

24         Q.  The next thing I would like to do is ask you
  

25   about a different topic, if I may.
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 1             Go to Jennifer Sukow's report in front of you,
  

 2   IDWR No. 1.
  

 3         A.  I have 2, 3, and 4.
  

 4             MR. BARKER:  May I, Mr. Director?
  

 5             HEARING OFFICER:  Yes.
  

 6             MR. THOMPSON:  It should be 2, Sukow.
  

 7         Q.  (BY MR. BARKER)  I'm sorry, Mr. Lakey.  I gave
  

 8   you the wrong number.  It's IDWR 2, Jennifer Sukow's
  

 9   report.
  

10             Have you got that in front of you now?
  

11         A.  Yes.
  

12         Q.  I want to ask you about her comments on
  

13   page 26, so if you'd turn to that page.
  

14             Are you there?
  

15         A.  Not quite.  So I have 24 and then a photo and
  

16   then an Attachment B, and then a B1 and a B2 and a B3
  

17   and B4, but I'm not seeing a 25 or 26.
  

18             MR. RIGBY:  He's too far back.
  

19             MR. BARKER:  Is that an attachment?  That may
  

20   be earlier.
  

21             THE WITNESS:  Okay.
  

22         Q.  (BY MR. BARKER)  Are you there?
  

23         A.  Yes.
  

24         Q.  26 of the May 17th, 2021, staff memo?
  

25         A.  Yes.
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 1         Q.  The last paragraph, towards the bottom of that
  

 2   page is discussing seepage losses between Sportsman's
  

 3   Access and Station 10.
  

 4             Do you see --
  

 5         A.  Yes.
  

 6         Q.  -- how she mentions that she's calculated
  

 7   losses somewhere between 20 and 37 percent?
  

 8         A.  Yes.
  

 9         Q.  And you used those same percentages when you
  

10   did your discount of the amount of water that would make
  

11   it to the users when you said -- named the three water
  

12   users?
  

13         A.  I think we used 25 percent.
  

14         Q.  Just across the board?
  

15         A.  Yes.
  

16         Q.  So you know that she had different losses in
  

17   different months?
  

18         A.  Yes.
  

19         Q.  Is there a reason you didn't use the losses
  

20   per month?
  

21         A.  Too much work.
  

22         Q.  Jennifer says here in her staff report -- and
  

23   I'll read this -- "Reliable evaluation of seepage losses
  

24   is frustrated by measurement uncertainty at the gages,
  

25   the large number of diversions, the lack of
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 1   winter-season maintenance, and calibration of the
  

 2   Section 10 gage."
  

 3             Is that a fair statement in your view as the
  

 4   watermaster?
  

 5         A.  No.
  

 6         Q.  Okay.  Do you have measurement uncertainty at
  

 7   your gages?
  

 8         A.  No.
  

 9         Q.  There's no uncertainty at all?
  

10         A.  Oh, that's a good point.  There is no perfect
  

11   measuring station within water delivery.  Whether it's
  

12   USGS, Idaho Power, or Water District 37, there will
  

13   always be some form of error.
  

14         Q.  Do you know what your measurement uncertainty
  

15   is at the Station 10 gage?
  

16         A.  There's always some.
  

17         Q.  Do you know what it is?
  

18         A.  No.
  

19         Q.  Plus or minus 10 percent?
  

20         A.  So plus or minus 10 percent from what?
  

21         Q.  The uncertainty about whether the water is
  

22   being measured accurately or not?
  

23         A.  So Station 10 has been around for 100 years.
  

24   The current gage curve discharge table that we use for
  

25   Station 10 is based on watermaster measurements over the
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 1   last 26 years.  Before -- the previous watermaster, Lee
  

 2   Peterson, and myself have taken measurements there
  

 3   periodically.  Whenever -- and so that's how our gage
  

 4   curve is built.
  

 5             Whenever we need to make an adjustment as far
  

 6   as priority, we measure the station at that time to make
  

 7   sure we have an accurate measurement at that time of
  

 8   curtailment.  So I'm extremely confident in Station 10
  

 9   flows, if that's what you're asking.
  

10         Q.  So you measure at the time that you make --
  

11   you measure by hand at the time?
  

12         A.  Yes.
  

13         Q.  And how does your hand measurement compare to
  

14   the Station 10 gage measurements?
  

15         A.  They might be off 5 percent, 5 to 10.  So
  

16   let's say we had a -- gage stations have a staff gage in
  

17   them, and it's what it is.  And my discharge table
  

18   might -- let's say a gage height of 2.0 on the gage
  

19   table or our discharge table for a 2.0 on the gage might
  

20   be -- let's pick a number -- 50 cfs.  And I might go
  

21   there and measure 53 or 48.  And it will vary depending
  

22   on aquatic vegetation, maybe silt movement, stuff like
  

23   that.  So I don't know if I still understand your
  

24   question.
  

25         Q.  So let's --
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 1         A.  And that number is always a moving target.  So
  

 2   to try to describe something as plus or minus, I'm not
  

 3   sure if we have -- we always have a moving target in
  

 4   which to compare to.
  

 5         Q.  So has anyone at the Department of Water
  

 6   Resources expressed frustration to you that the -- about
  

 7   the measurement uncertainty of the gages at Silver Creek
  

 8   and at Sportsman's Access and Station 10?
  

 9         A.  I had not heard that until Sean Vincent
  

10   testified to that.
  

11         Q.  Do you know what Ms. Sukow means when she says
  

12   there's been a "lack of winter-season maintenance"?
  

13         A.  Yeah.  Those stations ice up, and they're
  

14   difficult for us to maintain.
  

15         Q.  So what do you have to do to fix them?
  

16         A.  Figure out how water won't freeze at 32
  

17   degrees, I guess.
  

18         Q.  So what do you do in the spring, then?
  

19         A.  Oh, we can go back out and measure once the
  

20   ice is out.
  

21         Q.  So you don't really have any decent winter
  

22   measurements, is that what you're saying?
  

23         A.  December, January, February are pretty
  

24   difficult.
  

25         Q.  And do you know what Ms. Sukow is referring to
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 1   when she questions the calibration of the Station 10
  

 2   gage?
  

 3         A.  I don't know what she's referring to, no.
  

 4         Q.  Do you calibrate your gage?
  

 5         A.  Yeah, that's what I was talking about earlier
  

 6   in the flow measurements we take.
  

 7         Q.  And then when you do that, do you adjust the
  

 8   staff gage?
  

 9         A.  No.  We adjust what we call an offset.
  

10         Q.  And she also says that the Department and
  

11   Water District 37 are working to improve operation and
  

12   maintenance -- future year-round operation and
  

13   maintenance of the gage.
  

14             What are they doing to improve that operation
  

15   and maintenance?
  

16         A.  I think they -- well, I don't think.  They
  

17   install their own measuring equipment -- not equipment,
  

18   but -- well, streamflow identification, or they're
  

19   installing their own equipment on Station 10.  I would
  

20   guess that's what they're trying to do to improve the
  

21   accuracy, they want their own information.
  

22         Q.  Do you provide that information, Station 10
  

23   gage, to the Department or USGS or anybody else?
  

24         A.  When asked.
  

25         Q.  And have you observed any differences in your
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 1   readings versus the Department's readings in their gages
  

 2   that they're putting in?
  

 3         A.  I have not seen their data, no.
  

 4         Q.  So turn over to page 29 in the same report,
  

 5   the same staff memo.
  

 6             Are you there?
  

 7         A.  Yes.
  

 8         Q.  So at the top of page 29, there's a reference
  

 9   to "Seepage losses in the vicinity of the Highway 93
  

10   Bridge."
  

11         A.  Yes.
  

12         Q.  You're familiar with that problem?
  

13         A.  Yes.
  

14         Q.  Do you know that -- do you know that the
  

15   Department has issued a notice of violation to
  

16   Mr. Hannifer in that area?
  

17         A.  No, I'm not aware of that.
  

18         Q.  Do you know that Mr. Hannifer's diverting
  

19   water from the creek into a pond without a water right?
  

20         A.  I'm not sure I would call that diversion on
  

21   anybody's behalf.
  

22         Q.  So is he putting it to beneficial use without
  

23   a water right?
  

24         A.  I'm not aware that he's -- I don't know what
  

25   he's using it for.
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 1         Q.  You know there's a big pond --
  

 2         A.  Yes.
  

 3         Q.  -- beside the creek --
  

 4         A.  Yes.
  

 5         Q.  -- that doesn't have a water right for it?
  

 6         A.  There are no water rights for ponds in that
  

 7   area, no.
  

 8         Q.  And have you done anything to try and prevent
  

 9   that water from being used in that pond -- prevent
  

10   Silver Creek water from being used in that pond?
  

11         A.  To be fair, if I went after Mr. Hannifer, I
  

12   would also have to go after Simplot, and Water District
  

13   37 probably doesn't have the capability to do that.  So
  

14   that's a difficult problem, as you well know, to solve.
  

15         Q.  But it's a problem, nonetheless, in getting
  

16   water downstream into the Little Wood; isn't it?
  

17         A.  Yes, it is.
  

18         Q.  Have you measured seepage losses?
  

19         A.  Yes.
  

20         Q.  And Ms. Sukow reports that there have been
  

21   measurements between 7 and 15 cfs by the water district?
  

22         A.  Yes.
  

23         Q.  Is that you?
  

24         A.  I believe The Nature Conservancy may have done
  

25   some, and Brockway Engineering may have done some, at



Administrative Hearing - Vol. IV - June 10, 2021 852

  

 1   times.
  

 2         Q.  Have you ever measured the seepage losses at
  

 3   that location?
  

 4         A.  Yes, I have.
  

 5         Q.  What numbers did you come up with -- well,
  

 6   first of all, when have you done that?
  

 7         A.  We started measuring there, I don't know, two
  

 8   or three years ago, four years ago.  Over this past
  

 9   spring when water was high, I made a measurement there
  

10   and found 20 cfs of loss in that stretch.  I'm not sure
  

11   what the percentage would be.  I don't remember my
  

12   beginning and ending flows.
  

13         Q.  Let's look at Exhibit 12 in the book --
  

14   actually, let's -- there's something else I want you to
  

15   look at.
  

16             MR. BARKER:  Mr. Director, I have a document
  

17   that you've identified as something that will be part of
  

18   what you would take official notice of from the black
  

19   books of the watermaster.  And I think I'd like to mark
  

20   this as our next exhibit number, if I may?
  

21             HEARING OFFICER:  Okay.  At this juncture in
  

22   the break for marking, I want to check with the court
  

23   reporter.  Do you need a break?
  

24             COURT REPORTER:  I'm okay.  So whatever you
  

25   want to do.
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 1             HEARING OFFICER:  Anybody else?  Our first
  

 2   break was a little early.  Anybody want --
  

 3             MS. McHUGH:  It would be great to take at
  

 4   least a five-minute break to -- it would be great to be
  

 5   able to take a five-minute break.
  

 6             MR. BROMLEY:  We've got all of these documents
  

 7   that are being brought in while Mr. Lakey is testifying,
  

 8   and we're trying to make sense of what they are and what
  

 9   they aren't.  We're going to need to stamp things as
  

10   exhibits, so it would be helpful.
  

11             HEARING OFFICER:  Let's take ten minutes, and
  

12   then we'll plan to run a little bit into the lunch hour
  

13   and maybe take lunch at 12:30 or so.  I don't know.
  

14   Depending on how the testimony progresses.  Let's break
  

15   for ten, come back at 20 after.
  

16             (Break taken.)
  

17             HEARING OFFICER:  Back on the record, Andrea.
  

18   Thank you.  Recording?
  

19             MS. JENKINS:  Yes.
  

20             HEARING OFFICER:  Good.  There's been an
  

21   opportunity to exchange some of the documents.
  

22             Mr. Barker, further questions?
  

23             MR. BARKER:  Thank you, Mr. Director.
  

24         Q.  (BY MR. BARKER)  Mr. Lakey, before I want to
  

25   ask you about those 1931 watermaster books, I want to



Administrative Hearing - Vol. IV - June 10, 2021 854

  

 1   return to -- real briefly to August of last year.
  

 2         A.  Okay.
  

 3         Q.  When the -- some amount of wells may have been
  

 4   turned off, and some surface water rights went off.  I
  

 5   think you said those were the two factors that you could
  

 6   point to as being responsible for increase in flows at
  

 7   Station 10?
  

 8         A.  We also receive water from Little Wood
  

 9   Reservoir at Highway 93 Crossing, so that was added in
  

10   there also.
  

11         Q.  Is that all?
  

12         A.  Is what off?
  

13         Q.  Is that all of the water that you got?
  

14         A.  I'm not sure what you're questioning.
  

15         Q.  So you said groundwater pumping curtailment?
  

16         A.  Voluntary curtailment.
  

17         Q.  Voluntary curtailment.  The Purdy '83's going
  

18   off?
  

19         A.  Oh, no, that was a misunderstanding.  There
  

20   were a variety of water rights still on.  So the '83
  

21   could have gone off voluntarily for harvest, the
  

22   September of '83 could have gone off voluntarily for
  

23   harvest, or any number of water rights that were still
  

24   on up there would be off for harvest.  And so I went
  

25   back and looked at all of those, not just the September
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 1   of '83.
  

 2         Q.  And so are you aware that there was any other
  

 3   source of water into Silver Creek at that time?
  

 4         A.  Not aware, no.
  

 5         Q.  Do you remember getting a text from Nick Purdy
  

 6   in this time advising you that he was pumping 8 cfs from
  

 7   his well directly into Silver Creek?
  

 8         A.  Yeah, I remember that.
  

 9         Q.  So that 8 cfs direct pumping from the Purdy
  

10   wells into Silver Creek is going to have a significant
  

11   effect downstream, isn't it?
  

12         A.  Yeah, it would.
  

13         Q.  And that was something that was part of what
  

14   showed up at Station 10, then?
  

15         A.  It could be, yes.
  

16         Q.  But you didn't factor that into your --
  

17         A.  No, I did not.
  

18         Q.  -- calculations?
  

19             So if you had 10 cfs of additional improvement
  

20   from what you thought was well curtailment that you
  

21   couldn't factor, and you had 8 of that coming from wells
  

22   that were being directly pumped into the creek, isn't
  

23   that the explanation for most of what you were unable to
  

24   determine the source for?
  

25         A.  It could be, yes.
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 1         Q.  Instead of groundwater curtailment.
  

 2             (SVGWD & GGWD Exhibit 39 marked.)
  

 3         Q.  (BY MR. BARKER)  Okay.  Turn to this document
  

 4   that we marked as South Valley/Galena Exhibit No. 39.
  

 5             Is that the right number?
  

 6             COURT REPORTER:  Yes.
  

 7             THE WITNESS:  Okay, yes.
  

 8         Q.  (BY MR. BARKER)  So this is a document we just
  

 9   received the other day from the Department, and it's
  

10   from the 1931 black books.
  

11             Have you seen this before?
  

12         A.  No.
  

13         Q.  Are the black books in your possession as the
  

14   watermaster?
  

15         A.  Yes.
  

16         Q.  Do you, as part of your duties, occasionally
  

17   go back and review information about what's happened in
  

18   the district?
  

19         A.  Yes.
  

20         Q.  But you don't ever remember looking at the
  

21   1931 black book?
  

22         A.  Not specifically, no.
  

23         Q.  I want you to turn to page 7.  And there's
  

24   some discussions of gains and losses.  I don't know what
  

25   these stations mean.
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 1             Can you tell me what Stations 19 and 2 are, or
  

 2   is that in the Big Wood side?
  

 3         A.  What page did you say?
  

 4         Q.  I'm on page 7.  There's a table --
  

 5         A.  I do not see 19 or -- okay.  There we go,
  

 6   yeah.  Okay.  I'm on the right page.
  

 7         Q.  Yeah.  So tell me what are Stations 19 and 2?
  

 8             Does that have anything to do with Little
  

 9   Wood, or is that Big Wood?
  

10         A.  I think 19 -- we use No. 2 now as Stanton
  

11   Crossing, but I don't know if that's the same No. 2, and
  

12   I don't know what 19 would be.
  

13         Q.  Okay.  Just for the record, District 11-AB
  

14   is -- if you'd go back to the first page, sorry, this is
  

15   a report for District 7-AB and 11-AB.
  

16             Do you see that?
  

17         A.  Yes.
  

18         Q.  And 11-AB is the Silver Creek and Little Wood
  

19   Rivers?
  

20         A.  Okay.
  

21         Q.  Got it?
  

22             All right.  So then I want you to return to
  

23   page -- oh, so, I'm sorry, 11-AB is a predecessor to
  

24   Basin 37 -- or Water District 37; right?
  

25         A.  I think so, yes.
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 1         Q.  And you've seen Water District 11-AB records
  

 2   before as part of your duties?
  

 3         A.  Yeah.
  

 4         Q.  So under the heading "IMPROVEMENTS."
  

 5             Do you see that?
  

 6         A.  Yes.
  

 7         Q.  Page 7.  It says, "Some improvement work was
  

 8   made on Silver Creek to decrease channel losses.  This
  

 9   work was in the nature of bank building to keep the
  

10   creek from overflowing its banks and the water finding
  

11   its way into sinkholes.  The work was authorized at the
  

12   watermaster election in March and a committee was
  

13   appointed" --
  

14             COURT REPORTER:  Can you read it just a little
  

15   bit slower?
  

16             MR. BARKER:  Sorry.  Sorry.
  

17             COURT REPORTER:  Sinkholes?
  

18             MR. BARKER:  Where are you?  Sinkholes?
  

19         Q.  (BY MR. BARKER)  [As read] "The work was
  

20   authorized at the watermaster election in March and a
  

21   committee was appointed to advise the watermaster of the
  

22   work to be done."
  

23             Do you see that part?
  

24         A.  Yes.
  

25         Q.  Okay.  So isn't it the case that as far back
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 1   as 1931, the water district was involved in maintaining
  

 2   the channel banks of Silver Creek?
  

 3         A.  It appears so, yes.
  

 4         Q.  And that was intended to enhance the flows to
  

 5   reach -- so that the flows would reach further down into
  

 6   the Little Wood?
  

 7         A.  I'm not sure I see where you say -- where it
  

 8   says that.
  

 9         Q.  I'm asking you if that's what you would do it
  

10   for if you were the watermaster?
  

11         A.  I'm not sure.
  

12         Q.  And you don't know why you would enhance the
  

13   -- build up the banks at Silver Creek to prevent stream
  

14   losses?
  

15         A.  I guess it would be to help the system as a
  

16   whole, yeah.
  

17         Q.  And are you aware that the water district,
  

18   ultimately, obtained an easement to continue this work
  

19   for the landowner?
  

20         A.  Yes.
  

21         Q.  Would you turn to page -- Exhibit 12 in the
  

22   book, South Valley/Galena Exhibit 12.
  

23         A.  Yes.
  

24         Q.  Have you seen this exhibit before?
  

25         A.  Yes.  I think so, yes.
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 1         Q.  Is this in the records of the water district?
  

 2         A.  Yes.
  

 3         Q.  And the water district is a party to this
  

 4   easement, is it not?
  

 5         A.  Yes.
  

 6         Q.  And if you look down to the fourth full
  

 7   paragraph, about the fourth line -- fifth line down, it
  

 8   describes the purpose of the easement is to build up and
  

 9   repair the banks to prevent the channel from overflowing
  

10   and prevent loss of irrigation water?
  

11         A.  Yes.
  

12         Q.  All right.  And are you aware whether or not
  

13   the water district carried out its obligations under
  

14   this easement during the -- or ever?
  

15         A.  No, I'm not aware of any.
  

16         Q.  Do you have any reason to believe that the
  

17   water district did not perform the work that's described
  

18   in this easement?
  

19         A.  I have no opinion one way or the other.
  

20         Q.  Isn't it true that the water district was
  

21   asked by its members to -- during your tenure -- to
  

22   perform some of the work under -- that's authorized by
  

23   this easement?
  

24         A.  Yes.
  

25         Q.  And were you involved in that?
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 1         A.  Please define "that."
  

 2         Q.  The work to -- that's authorized under this
  

 3   easement.
  

 4         A.  The watermaster previous to me lost his job, I
  

 5   believe, basically, from work done at this site.
  

 6         Q.  Okay.
  

 7         A.  Because he didn't have the proper permits, and
  

 8   I think he was operating based on the basis of this
  

 9   easement alone.  And he lost his job, I think, because
  

10   of that.  So it's always been my opinion to not get
  

11   involved, as the watermaster, to be involved in stream
  

12   alteration work.
  

13         Q.  So you've not ever attempted to get a permit
  

14   to carry out the obligations of this easement?
  

15         A.  No.
  

16         Q.  And so since your tenure, the water district
  

17   hasn't done anything to reconstruct, buildup, repair,
  

18   maintain the banks of the channel to prevent loss of
  

19   irrigation water by overflowing?
  

20         A.  That is correct.
  

21         Q.  Turn in the book to Exhibit 20.
  

22         A.  Okay.
  

23             MR. BARKER:  Is that -- oh, I'm sorry.  I
  

24   would move for the admission of -- Director -- of
  

25   Exhibit 12, South Valley/Galena Exhibit 12.
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 1             HEARING OFFICER:  Any objection to the
  

 2   admission of the document marked as South Valley and
  

 3   Galena No. 12?
  

 4             MR. RIGBY:  No.
  

 5             HEARING OFFICER:  The document marked as South
  

 6   Valley and Galena Exhibit 12 is received into evidence.
  

 7             (SVGWD & GGWD Exhibit 12 received.)
  

 8             MR. BARKER:  Thank you, Mr. Director.
  

 9         Q.  (BY MR. BARKER)  Okay.  So, Mr. Lakey, you've
  

10   got Exhibit 20 in front of you?
  

11         A.  Yes.
  

12         Q.  Okay.  So tell me what Exhibit 20 is.  Is this
  

13   a document that you prepared?
  

14         A.  It appears so, yes.
  

15         Q.  It appears so.  Is it or is it not?  Sorry.
  

16         A.  I have made so many of these over the last six
  

17   months, that -- but it's got my name on it, so, yes.
  

18         Q.  What were you attempting to explain to IDWR
  

19   staff in this narrative?
  

20         A.  It looks like shortfall calculations of some
  

21   kind.
  

22         Q.  Shortfall calculations for what?
  

23         A.  For the Big Wood River Groundwater Management
  

24   Area Committee.
  

25         Q.  What kind of shortfalls were you attempting to
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 1   calculate?
  

 2         A.  It must have been some kind of water delivery,
  

 3   obviously.
  

 4         Q.  Well, I don't have your backup for this and
  

 5   what was made available.  It may be in here somewhere.
  

 6   So this is for a water delivery claimed by the Big
  

 7   Wood/Little Wood Water Users Association; isn't it?
  

 8         A.  Say that again.
  

 9         Q.  Isn't this a claim for a water delivery by the
  

10   Big Wood/Little Wood Water Users Association that you
  

11   were assisting them with?
  

12         A.  This document?
  

13         Q.  Isn't that part of what you're trying to do is
  

14   calculate shortages for that?
  

15         A.  No.  This was to be a presentation to the Big
  

16   Wood River Groundwater Management Area Committee, I
  

17   believe.
  

18         Q.  And what was the purpose of providing shortage
  

19   calculations to the groundwater management committee?
  

20         A.  Oh, to show if there were any shortfalls.
  

21         Q.  And shortfalls in the water delivery to the
  

22   Big Wood/Little Wood Water Users; is that right?
  

23         A.  I think so, yeah.
  

24         Q.  All right.  Is there anybody else that you
  

25   were doing shortfall calculations for?
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 1         A.  I don't think so.
  

 2         Q.  So under 2, you have an acre limit multiplied
  

 3   by 3.18 acre-feet per acre.
  

 4             Do you see that?
  

 5         A.  Yes.
  

 6         Q.  Where did you come up with that figure?
  

 7         A.  The state, under -- maybe my assumption, the
  

 8   state usually would allow 3.5 acre-feet for kind of an
  

 9   average.  I didn't think it was probably that high based
  

10   on some of my research, so I dropped it down a little
  

11   bit.
  

12         Q.  So you think for the crops that are being
  

13   grown by the Big Wood Water Users -- Big Wood Little
  

14   Wood Water Users Association, the 3.1 acre-feet is a
  

15   good average crop use over a growing season?
  

16         A.  It depends on the farm and the irrigation
  

17   system.
  

18         Q.  Well, you used 3.1 per acre across all of your
  

19   combined irrigation -- or your area, haven't you?
  

20         A.  On this particular calculation, yeah, I must
  

21   have.
  

22         Q.  And then if I go down, you say that -- well,
  

23   let me back up a second.
  

24             What are you comparing the use against, what
  

25   kind of water supply?
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 1         A.  I'm not sure.
  

 2         Q.  So as of April 22nd, you don't know what water
  

 3   supply -- of this year, you don't know what water supply
  

 4   forecasts you were using, if any?
  

 5         A.  April 22nd?  I don't think I had made any
  

 6   predictions by then.
  

 7         Q.  So you do a short -- if you go down to the
  

 8   first full paragraph after all of the numbers, you say
  

 9   that there's enough water -- you say that you were not
  

10   using the junior rights in a shortfall calculation.
  

11             Can you explain that?
  

12         A.  It just says the junior rights were not used.
  

13         Q.  Why did you not use the junior rights?
  

14         A.  In some cases, depending on the farm, there
  

15   are other senior rights that can fill the number of
  

16   acres -- or the number of acres that might be on the
  

17   farm or the place of use.
  

18         Q.  So this is talking about farm-by-farm
  

19   calculation?
  

20         A.  I don't see that it is anywhere, per se.
  

21         Q.  Go down to the bottom under "Follow-up."  Just
  

22   read to yourself that last paragraph under there.
  

23         A.  Yes.  [Reviewing documents.]
  

24             Okay.
  

25         Q.  You read that?
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 1         A.  Yeah.
  

 2         Q.  So is it your -- is it your understanding that
  

 3   the seniors rejected your proposed methodology because
  

 4   it didn't give them the water right all of the way to
  

 5   the very end of the season regardless of whether or not
  

 6   it was more or less than 3.1 acre-feet per acre?
  

 7         A.  No.  I believe it says because "the method
  

 8   does not give them the full flow rate of their rights."
  

 9   It doesn't say anything about 3.1 or the flow season.
  

10   It just says that the method used there didn't give them
  

11   a full flow rate.
  

12         Q.  And the sentence underneath that says, "Their
  

13   argument is that the rights were adjudicated with a full
  

14   flow rate and no acre-foot limit," so there was a
  

15   discussion about acre-foot limits; right?
  

16         A.  Yeah, they didn't care for the 3.1, I guess.
  

17         Q.  Did they explain why?
  

18         A.  No.
  

19         Q.  Other than that they wanted their full flow
  

20   rights for the full season?
  

21         A.  I guess, yes.
  

22         Q.  Mr. Lakey, would you turn to Exhibit 5 in the
  

23   book, please.
  

24         A.  Okay, I'm there.
  

25         Q.  Have you seen this order regarding a
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 1   combination of some of the water districts and the
  

 2   groundwater and surface water rights into Water District
  

 3   37?
  

 4         A.  I believe so, yes.
  

 5         Q.  Were you at the hearings where these matters
  

 6   were presented to the public and to the water users?
  

 7         A.  I know I was at some, but I don't remember if
  

 8   I was at all hearings.
  

 9         Q.  Do you remember that some of the groundwater
  

10   users objected to being brought into the district?
  

11         A.  Not specifically, no.
  

12         Q.  Turn to page 6.  Page 6, I'm sorry, of the
  

13   same exhibit.
  

14         A.  Okay.  I'm sorry, start again.  Exhibit what?
  

15         Q.  South Valley and Galena Exhibit No. 5.  The
  

16   one you were just looking at, the order.
  

17         A.  Okay.
  

18         Q.  Turn to page 6.
  

19         A.  Okay.
  

20         Q.  And you see No. 24, the first bullet point?
  

21             Do you see that?
  

22         A.  Yes.
  

23         Q.  And so the concern of the groundwater users --
  

24   some of the groundwater users was there would be an
  

25   adversarial proceeding or adversarial positions as
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 1   between the surface and groundwater users within the
  

 2   combined district?
  

 3         A.  That's what it says, yes.
  

 4         Q.  And if you go to paragraph 28 on the next
  

 5   page, it indicates that you submitted written comments
  

 6   in response to some of these concerns?
  

 7         A.  Yes.
  

 8         Q.  And it says, "Kevin Lakey submitted written
  

 9   comments that addressed some of the testimony at the
  

10   hearing regarding concerns about consumptive
  

11   management."
  

12         A.  Yes.
  

13         Q.  Right.  So do you now recall that there were
  

14   concerns about conjunctive management?
  

15         A.  Must be.
  

16         Q.  All right.  And your answer to the water users
  

17   in your written comments was what?
  

18         A.  "Mr. Lakey noted that water users at annual
  

19   water district meetings only vote on district 'budget,
  

20   hiring and resolutions' and not 'on how conjunctive
  

21   management will be enforced.'"
  

22         Q.  Did you say anything other than that about
  

23   conjunctive management in your written testimony?
  

24         A.  So the next sentence you want me to read?
  

25         Q.  No.  I'm just asking you what else you
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 1   remember saying about conjunctive management in your
  

 2   testimony?
  

 3         A.  I don't remember any other testimony as far as
  

 4   conjunctive management, no.
  

 5         Q.  Okay.  Then turn to page 10.  And this is Item
  

 6   10 under the "CONCLUSIONS OF LAW" by the Department.
  

 7             You're there?
  

 8         A.  No.
  

 9         Q.  I'm sorry, Item 16.  Sorry, page 10, Item 16.
  

10         A.  Okay.  I'll be needing some help on that one.
  

11   Item 10, so Tab 10.
  

12         Q.  No.  No.  Exhibit 5.
  

13         A.  Okay.
  

14         Q.  Page 10.
  

15         A.  Page 10.
  

16         Q.  Paragraph No. 16.
  

17         A.  Okay.
  

18         Q.  You're there?
  

19         A.  I think so.
  

20         Q.  Okay.  And, again, this is a discussion of the
  

21   concern over conjunctive administration of groundwater
  

22   and surface water rights being imminent.
  

23             Do you see that first sentence?
  

24         A.  Yes.
  

25         Q.  Okay.  And then the Department says that those
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 1   concerns are not -- if I go down to the third sentence
  

 2   in that paragraph, I'll summarize, but the Department
  

 3   says those concerns are not a problem in combining the
  

 4   groundwater rights because of -- and I'll read this part
  

 5   -- "the fact that conjunctive administration is guided
  

 6   by separate processes outlined in the Conjunctive
  

 7   Management Rules, CMRs, (IDAPA 37.03.11)."
  

 8             Do you see that?
  

 9         A.  I think so, yeah.
  

10         Q.  Did I read that correctly?
  

11         A.  I'm not sure.
  

12         Q.  Do you want to read it out loud, then, so that
  

13   we get that correctly --
  

14         A.  Where do you want me to start?
  

15         Q.  -- into the record?
  

16         A.  Where do you want me to start?
  

17         Q.  Start with the word that -- "adversarial,"
  

18   that whole sentence.
  

19         A.  "Adversarial tensions between groundwater and
  

20   surface water users resulting from potential conjunctive
  

21   administration of water rights should not negatively
  

22   affect water district operations given the limited
  

23   regulatory scope of the water district and the fact that
  

24   conjunctive administration is guided by separate
  

25   processes outlined in the Conjunctive Management Rules."
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 1         Q.  Okay.  And did the Department advise the
  

 2   groundwater users who were being brought into Water
  

 3   District 37 that there would be other processes than the
  

 4   conjunctive management rules that would be utilized for
  

 5   conjunctive administration of groundwater and surface
  

 6   water?
  

 7         A.  I can't answer.  I don't know.  I don't know
  

 8   what they --
  

 9         Q.  Did you ever tell the water users that --
  

10         A.  Did I ever tell --
  

11         Q.  -- there would be other processes outside the
  

12   conjunctive management rules?
  

13         A.  Could you repeat the question, please?  I'm
  

14   sorry.
  

15         Q.  So this sentence that you just read says that
  

16   "conjunctive administration is guided by separate
  

17   processes outlined in the Conjunctive Management Rules";
  

18   right?
  

19         A.  That's what it says, yes.
  

20         Q.  My question is:  Did either you or the
  

21   Department advise the groundwater users that there was
  

22   going to be a different process other than the processes
  

23   outlined in the conjunctive management rules for
  

24   conjunctive administration of water rights -- of
  

25   groundwater and surface water rights in Basin 37 -- or
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 1   District 37?  Sorry.
  

 2         A.  I don't know the rules of conjunctive
  

 3   management or any other process, so I don't believe I
  

 4   could have given testimony one way or the other.  And
  

 5   I'm not sure how the Department would have -- or what
  

 6   the Department would have told groundwater users about
  

 7   other processes.
  

 8         Q.  You never heard the Department advise the
  

 9   groundwater users that there were going to be other
  

10   processes utilized for conjunctive administration, did
  

11   you?
  

12         A.  I don't know.
  

13             MR. BARKER:  Director, thank you.  I'll stand
  

14   down.
  

15             Thank you, Kevin.  You've been patient.
  

16             HEARING OFFICER:  All right.  Let me just
  

17   houseclean a little with you.
  

18             MR. BARKER:  Oh, one housecleaning.  I did not
  

19   move for the admission of Exhibit 20, and I would do
  

20   that.
  

21             HEARING OFFICER:  Well, I think there are some
  

22   others, if I recall, but I'm not sure, so let's go back
  

23   through.
  

24             So you moved for the admission of Exhibit 20,
  

25   which is Kevin Lakey's one-page document that's titled,
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 1   "NARRATIVE."  So let's talk about these one at a time.
  

 2             Any objection to the admission of this
  

 3   document?
  

 4             The document that's marked as South Valley and
  

 5   Galena Exhibit 20 is received into evidence.
  

 6             (SVGWD & GGWD Exhibit 20 received.)
  

 7             HEARING OFFICER:  I'm not sure, Mr. Barker,
  

 8   maybe my memory is too short.  I'm not sure that you
  

 9   ever moved for admission of South Valley/Galena 37 and
  

10   38.  I don't know whether you were intending to offer
  

11   these after having questioned Mr. Lakey.
  

12             MR. BARKER:  If I didn't, I would so move.
  

13             HEARING OFFICER:  I'll just ask the court
  

14   reporter and others, those were not received into
  

15   evidence, were they?
  

16             MS. CARTER:  Not according to my records.
  

17             HEARING OFFICER:  So any objection to the
  

18   admission of these two documents, spreadsheets prepared
  

19   by Mr. Lakey?
  

20             MS. McHUGH:  No objection.
  

21             HEARING OFFICER:  So the documents marked as
  

22   South Valley and Galena 37 and 38 are received into
  

23   evidence.
  

24             (SVGWD & GGWD Exhibits 37 and 38 received.)
  

25             HEARING OFFICER:  Now, I can't remember,
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 1   honestly, did you intend or did we admit South Valley
  

 2   and Galena Exhibit 39?
  

 3             MS. CARTER:  We did not admit it, but
  

 4   Mr. Barker suggested that was one of the documents that
  

 5   you had taken official notice of at the beginning.  But
  

 6   for clarity purposes...
  

 7             MR. BARKER:  I would move for the admission of
  

 8   Exhibit No. 39, South Valley/Galena Exhibit 39.
  

 9             HEARING OFFICER:  Any objection to the
  

10   admission of this document?
  

11             All right.  The document marked as South
  

12   Valley and Galena Exhibit No. 39 is received into
  

13   evidence.
  

14             (SVGWD & GGWD Exhibit 39 received.)
  

15             HEARING OFFICER:  Now, am I missing any
  

16   others?
  

17             Okay.  Thank you, Mr. Barker.
  

18             MR. BARKER:  Thank you, Mr. Director.
  

19             Thank you, Mr. Lakey.
  

20             MR. THOMPSON:  Al, 5.
  

21             MR. BARKER:  What?
  

22             MR. THOMPSON:  Exhibit 5 is the last one.
  

23             MS. CARTER:  Exhibit 5 was already admitted.
  

24             MR. BARKER:  It's already admitted.
  

25             HEARING OFFICER:  Okay.  Ms. O'Leary,
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 1   questions?
  

 2             MS. O'LEARY:  Nothing from me, Director.
  

 3             HEARING OFFICER:  Thank you.  Let's see.
  

 4   Ms. Vonde is not here.  Group 3?
  

 5             MS. McHUGH:  Yes, Mr. Director.
  

 6             HEARING OFFICER:  Ms. McHugh.
  

 7
  

 8                      CROSS-EXAMINATION
  

 9   QUESTIONS BY MS. McHUGH:
  

10         Q.  Hi, Mr. Lakey.  Candice McHugh on behalf of
  

11   the City of Bellevue.
  

12             Would you agree that the senior surface water
  

13   rights that are in this proceeding have water rights
  

14   that have as their source Silver Creek?
  

15         A.  I'm not sure exactly which water rights would
  

16   list that as a source, whether Little Wood or Silver
  

17   Creek.  Some of them are different.
  

18         Q.  Would you agree that Silver Creek is a
  

19   tributary to the Little Wood River?
  

20         A.  Yes.
  

21         Q.  Would you agree that the Little Wood River is
  

22   a source different than Silver Creek?
  

23         A.  The Upper Little Wood River would be different
  

24   than Silver Creek, yes.
  

25         Q.  And if a water right has as the source Little
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 1   Wood River, is it true that it's point of diversions
  

 2   would divert directly out of the Little Wood River?
  

 3         A.  I believe so, yes.
  

 4         Q.  And if the source of a water right has Silver
  

 5   Creek as its source, the points of diversions would
  

 6   divert out of the Silver Creek channel?
  

 7         A.  I'm not sure of that.  I think sometimes I've
  

 8   seen it both ways.  It wasn't always perfect, but I'm
  

 9   not sure.
  

10         Q.  So your testimony and understanding,
  

11   potentially, is that there is water rights that have the
  

12   source of Silver Creek that have points of diversion
  

13   from a source that is not the Silver Creek channel.
  

14             Is that what I understood you to say?
  

15         A.  There are other water rights like Loving
  

16   Creek, Silver Creek.  They go back and forth sometimes.
  

17   And I've never really looked at that specifically to
  

18   identify specifically whether a right is on the ground
  

19   delivered from...
  

20         Q.  Do you consider the Little Wood River the same
  

21   source as Silver Creek?
  

22         A.  Not the Upper Wood River -- or Little Wood
  

23   River, no.  That's Carey.  I'm not sure --
  

24         Q.  If a water right has a source of Little Wood,
  

25   can they divert out of Silver Creek?
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 1         A.  I don't think so.
  

 2         Q.  Have you ever delivered any Little Wood waters
  

 3   out of Silver Creek?
  

 4         A.  I don't think so.
  

 5         Q.  Have you delivered any Silver Creek water out
  

 6   of the Little Wood?
  

 7         A.  Physically, I would say so, yes.
  

 8         Q.  And did the Silver Creek water right -- would
  

 9   that have to have a point of injection into the Little
  

10   Wood in order to be authorized to divert out of the
  

11   Little Wood?
  

12         A.  I don't believe so, no.
  

13         Q.  So a Silver Creek water right that has a
  

14   source of Silver Creek can divert out of the Little Wood
  

15   River; is that your testimony?
  

16         A.  Please restate your question, please.
  

17         Q.  I'm just talking about source here, because I
  

18   think there's some confusion.
  

19         A.  There is.
  

20         Q.  And the notice in this case specifically said
  

21   that it's involving the impact of groundwater pumping
  

22   within the Bellevue Triangle on water rights from Silver
  

23   Creek, so I'm trying to explore whether or not Silver
  

24   Creek and Little Wood River are synonymous or if they
  

25   are different sources.
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 1             So if a water right has the source of Silver
  

 2   Creek, do you deliver it from points of diversion
  

 3   located physically on the Little Wood River?
  

 4         A.  I still don't quite understand your question,
  

 5   I guess, to get it exactly right.
  

 6         Q.  Okay.  Is there someone besides you that would
  

 7   be delivering or authorizing diversion of water in Basin
  

 8   37 from a Silver Creek water right that has the source
  

 9   of Silver Creek on it to authorize it to divert from a
  

10   point of diversion located on the Little Wood River?
  

11             Is there someone else besides you that would
  

12   have that information?
  

13         A.  Perhaps the Department of Water Resources, but
  

14   at Water District 37, I'm the person that would say
  

15   whether something should be delivered, yeah.
  

16         Q.  Do you believe that the Little Wood River is
  

17   the same source as the Silver Creek -- as Silver Creek?
  

18         A.  Not the Upper Little Wood River, no.
  

19         Q.  Because Silver Creek is actually a tributary
  

20   to the Little Wood; right?
  

21         A.  Correct.
  

22         Q.  You're familiar with Tim Luke's 4-22-2021
  

23   instructions to you regarding the -- what we've referred
  

24   to as the exchange condition?
  

25         A.  Yes.
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 1         Q.  Do you intend to deliver water pursuant to
  

 2   those instructions?
  

 3         A.  Yes.
  

 4         Q.  If you could look at, I think it's South
  

 5   Valley Exhibit 2 and South Valley Exhibit 37.
  

 6         A.  Is it in here?
  

 7             MS. McHUGH:  Can I approach for a second?
  

 8             HEARING OFFICER:  Yes.
  

 9             MS. McHUGH:  Oh, good gravy.  No, that's not
  

10   it.  Which ones are your exhibits?
  

11             MR. THOMPSON:  The yellow binder.  Probably
  

12   the one right in front of him.
  

13             MS. McHUGH:  The yellow binder.
  

14             MR. THOMPSON:  Probably the one right in front
  

15   him.
  

16             MS. McHUGH:  This?
  

17             MR. THOMPSON:  No, that's not it.
  

18             MS. McHUGH:  This?
  

19             MR. THOMPSON:  Yeah.
  

20             HEARING OFFICER:  The yellow on the front.
  

21   That's not yellow.
  

22             MS. McHUGH:  If you have it, can we find
  

23   Exhibit 37?
  

24         Q.  (BY MS. McHUGH)  So Exhibit 2, from my notes,
  

25   that Al was questioning you on shows priority cuts.
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 1             So is that IDWR Exhibit 2?
  

 2         A.  I have no idea.
  

 3             MR. FLETCHER:  Exhibit 2 is the order
  

 4   dismissing petition for administration.  Oh, IDWR 2, is
  

 5   that what you're looking for?
  

 6             MS. McHUGH:  Maybe.
  

 7             MR. RIGBY:  Sukow's memo?
  

 8             MR. FLETCHER:  Sukow's memo?
  

 9             MS. McHUGH:  Yeah.
  

10             MR. FLETCHER:  It's IDWR 2.
  

11             THE WITNESS:  Okay.  I have that.
  

12             HEARING OFFICER:  There's a lot of
  

13   conversation going on.  The court reporter needs to try
  

14   to distinguish what needs to go in the record and what
  

15   doesn't.
  

16         Q.  (BY MS. McHUGH)  I just wanted to clarify a
  

17   question that I wasn't sure I understood your answer to,
  

18   so we'll look at Exhibit 37.
  

19             If you were to look at Exhibit 37, would we be
  

20   able to understand the total volume of water rights that
  

21   are senior to April 1st, 1883, upstream from Station 54?
  

22         A.  Possibly, yeah.
  

23         Q.  And could you explain, by using Exhibit 37,
  

24   how we would come to that number?
  

25         A.  The way I would do it is if I could actually
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 1   see the current owner's name and then know where they
  

 2   live, and I would go down through that list.  I don't
  

 3   necessarily trust that below/above thing.
  

 4         Q.  So Exhibit 37 really doesn't tell us the total
  

 5   volume that's senior to April 1st, 1883, without having
  

 6   some information on who the owner of the individual
  

 7   water rights are?
  

 8         A.  Yeah.
  

 9         Q.  Okay.  In your answer, I think, to
  

10   Mr. Fletcher, you mentioned that you verify measurements
  

11   of groundwater users.
  

12             Do you recall that testimony?
  

13         A.  Yes.
  

14         Q.  Do you also verify measurements for surface
  

15   water users?
  

16         A.  Yes.
  

17         Q.  And do you do that on a monthly or yearly
  

18   basis, or how do you do that?
  

19         A.  Deputy watermasters verify, usually, every two
  

20   to three days.
  

21         Q.  That the surface water users measurement
  

22   device is accurate?
  

23         A.  Oh, no.  Usually if there's a problem with
  

24   inaccuracy, they will let me know.  At the end of the
  

25   year, we'll try to get a letter out to the water users
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 1   and say they need to have that fixed or repaired.
  

 2         Q.  Okay.  And do you verify the measurement of
  

 3   groundwater users' measurement devices for their
  

 4   accuracy as well?
  

 5         A.  Yes.
  

 6             (BV Exhibit 1 marked.)
  

 7         Q.  (BY MS. McHUGH)  I'm going to hand you what
  

 8   has been marked as, I call it, BV 1, Bellevue Exhibit 1.
  

 9             Can you identify that document?
  

10         A.  Yes.
  

11         Q.  Would you tell me what it is?
  

12         A.  It's a document I wrote for notes to myself
  

13   that would be adequate supply indicators.
  

14         Q.  And did you go over some of this information
  

15   with Mr. Barker in your testimony?
  

16         A.  Yes.
  

17         Q.  And if you could just, like, look at it.  Is
  

18   this the document that was from your blue notebook that
  

19   you brought with you today to the hearing?
  

20         A.  The first page?
  

21         Q.  The whole document.
  

22             MR. THOMPSON:  What memo are you on?
  

23             MS. McHUGH:  This is the June 2nd, 2021, memo.
  

24             (Discussion held off the record.)
  

25         Q.  (BY MS. McHUGH)  Mr. Lakey, did you have a
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 1   chance to look at that, and did you confirm that this is
  

 2   a document that was from the blue book that you brought
  

 3   today?
  

 4         A.  I'm not sure of the order it was in my blue
  

 5   book.  I'm not sure what -- I would consider this a
  

 6   document out of my blue book, but there is information
  

 7   in here that was in my blue book, yes.
  

 8         Q.  Okay.  I gave you back your blue book; right?
  

 9         A.  Yes.
  

10         Q.  Well, I just wanted to have you page back,
  

11   approximately, I think eight pages back, the top of
  

12   which says, "Average Acre-Feet per acre water use in
  

13   Adequate years."
  

14             Do you see that table?
  

15         A.  Yes.
  

16         Q.  Okay.  Did you prepare that table?
  

17         A.  Yes.
  

18         Q.  And this -- you testified about years 2000,
  

19   2009, and 2010 as water years that, in your experience,
  

20   constituted what you call adequate water years?
  

21         A.  Yes.
  

22         Q.  And you calculated the amount of acre-feet per
  

23   acre that you would consider to be adequate for these
  

24   particular owners; is that what this table is showing?
  

25         A.  This table is showing how much water was
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 1   delivered to those headgates in adequate years.
  

 2         Q.  So Column 3 is the amount of water that these
  

 3   individual owners used in years that you considered
  

 4   adequate --
  

 5         A.  Yes.
  

 6         Q.  -- that was delivered to them?
  

 7             MS. McHUGH:  I would move for the admission of
  

 8   Bellevue Exhibit 1.
  

 9             HEARING OFFICER:  Any objection to the
  

10   admission of this document?
  

11             The document marked as BV 1 is received into
  

12   evidence.
  

13             (BV Exhibit 1 received.)
  

14         Q.  (BY MS. McHUGH)  If you would continue to look
  

15   at that same page, 8, of Bellevue Exhibit 1.
  

16         A.  Which one is 8?  Is this one page 8?
  

17         Q.  Page 8, yeah.  The table, again, that says,
  

18   "Average Acre-Foot."
  

19             Is the acre-foot per acre the amount of water
  

20   that was delivered to the farm headgate?
  

21         A.  Acre-foot per acre?  The amount of water
  

22   delivered to the headgate is the acre-foot column.
  

23   That's the total acre-feet volume delivered to the
  

24   headgate, yes.
  

25         Q.  Is that the farm headgate, or is that a
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 1   different headgate?
  

 2         A.  That would be the farm headgate.
  

 3             MS. McHUGH:  I have nothing further.
  

 4             HEARING OFFICER:  Okay.  Thank you,
  

 5   Ms. McHugh.
  

 6             Let's see, in Group 3, you have questions as
  

 7   well, Mr. Bromley?
  

 8             MR. BROMLEY:  I do, Director.
  

 9             HEARING OFFICER:  We'd normally combine, so I
  

10   didn't...
  

11             MR. BROMLEY:  And, Director, it's a good
  

12   question.  Because of the truncated nature of this
  

13   entire proceeding, Mr. Lakey had not been deposed.  And
  

14   so, you know, Mr. Lakey has documents that came with him
  

15   today that nobody has seen.  We're taking them up as we
  

16   come, and we're doing what we can to try and be as
  

17   thorough as possible given the truncated nature of the
  

18   schedule that we have.
  

19             HEARING OFFICER:  No limitation, Mr. Bromley.
  

20   I just was observing the reason why I was passing over
  

21   you is all.  So go ahead.
  

22             MR. BROMLEY:  And thank you, Director.  And I
  

23   appreciate that.
  

24   ///
  

25   ///
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 1                      CROSS-EXAMINATION
  

 2   QUESTIONS BY MR. BROMLEY:
  

 3         Q.  Mr. Lakey, hi, Chris Bromley.  I'm here on
  

 4   behalf of Sun Valley Company today.
  

 5             You've been having back-and-forth
  

 6   communication with the calling senior parties, is what
  

 7   I've understood in listening to your testimony today; is
  

 8   that right?
  

 9         A.  Yes.
  

10         Q.  And you've had some communications with the
  

11   Department of Water Resources, too; is that right?
  

12         A.  Yes.
  

13         Q.  The question I have, Mr. Lakey, is sitting
  

14   here today as the watermaster for Water District 37, are
  

15   you asking the director for curtailment of certain
  

16   groundwater rights?
  

17         A.  No.
  

18         Q.  Exhibit 37, do you have that in front of you?
  

19             It's one of these spreadsheet documents.
  

20         A.  Yes.
  

21         Q.  And this is South Valley/Galena Exhibit 37?
  

22         A.  Yes.
  

23         Q.  On the last page of this document, I was
  

24   wondering if you could tell me, the last water right
  

25   that's on this list is Matt McFall 37-0461 with a
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 1   priority of 7-17-1884.
  

 2             Do you see that?
  

 3         A.  Yeah.
  

 4         Q.  Is there a reason that this sheet ends at
  

 5   7-17-1884?
  

 6         A.  That's what fit in my printer at the time on a
  

 7   page setup command.
  

 8         Q.  Okay.  I was just wondering if there was any
  

 9   significance to not having other water rights or not?
  

10         A.  No.  These were just notes to myself,
  

11   remembrances.
  

12         Q.  In some prior days, Mr. Lakey, we've talked
  

13   about the Cottonwood decree rights.
  

14         A.  Yes.
  

15         Q.  Are you familiar with them?
  

16         A.  Yes.
  

17         Q.  And they all have 1899 priority dates?
  

18         A.  Yes.
  

19         Q.  Okay.  In some prior testimony -- and I'm
  

20   looking to see if you can clear up any confusion -- do
  

21   you deliver those Cottonwood decree rights as 1899, or
  

22   do you deliver them as senior or something different
  

23   than the priority date that's on the decree?
  

24         A.  In the past, I would characterize it as the
  

25   words you used, "something different."
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 1         Q.  If you could explain "something different."
  

 2   Thank you.
  

 3         A.  When I started as a watermaster, the deputy
  

 4   watermaster on the Big Wood River right above Magic was
  

 5   tasked with telling the watermaster when the dam at the
  

 6   Glendale Road or the Glendale bridge went in.  And he
  

 7   said, "You need to know that so you can administer the
  

 8   Cottonwood rights."  That was the direction I got.
  

 9             So that was what I carried forward until the
  

10   last year or so when Tim Luke said, "Let's administer
  

11   that as if it were a Big Wood below Magic priority
  

12   date."  And so that's what we're doing this year.
  

13         Q.  Okay.  Thank you.  I'd like to talk with you
  

14   about losses, just to hopefully get a better
  

15   understanding, maybe.
  

16             So do you -- and let's just start at
  

17   Sportsman's.  Do you know what the losses are between
  

18   Sportsman's and Station 10?
  

19         A.  No.
  

20         Q.  What about Station 10 to Station 54?
  

21         A.  Not specifically, no.
  

22         Q.  And by "not specifically," do you have a range
  

23   in mind between there or just no number at all?
  

24         A.  10 to 20 percent, depending on flows.
  

25         Q.  Between Station 54 and Station 14?
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 1         A.  No idea whatsoever.
  

 2         Q.  Okay.  And then between Station 14 and Station
  

 3   16?
  

 4         A.  No.
  

 5         Q.  All right.  You're tasked with delivering
  

 6   water in priority; correct?
  

 7         A.  Correct.
  

 8         Q.  Do you think it's helpful to understand what
  

 9   the losses are in river reaches to ensure that you're
  

10   delivering water in priority?
  

11         A.  No.  Like I said in earlier testimony, it's
  

12   built into the system, whether it's on the Big Wood or
  

13   the Little Wood.  We have an idea of how much water is
  

14   going to come from upstream in a curtailment, but it's
  

15   always different from flow to flow, so it's difficult to
  

16   say, okay, now on July 1st I know there will be a
  

17   15 percent loss on any curtailed water above Station 54.
  

18   I don't know that.  It's just too random and variable.
  

19             So we make a shot at it, bring the water down.
  

20   If that's not perfect, we may be long, we may be short,
  

21   but to try to estimate the seepage losses to a number
  

22   perfectly would be very difficult.
  

23         Q.  But you could -- if you had a station above
  

24   and a station below, you could measure water in, water
  

25   out?
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 1         A.  Possibly.
  

 2         Q.  And that would probably help you, I would
  

 3   think, in delivering water in priority so that you're
  

 4   making sure that water isn't being wasted out the bottom
  

 5   end of the system?
  

 6         A.  Water is wasted out the bottom of the system
  

 7   quite a bit.
  

 8         Q.  So is there anywhere in the Little Wood system
  

 9   below Station 10 where the river dries up?
  

10         A.  Say that again.  Below where?
  

11         Q.  So below Station 10, we're bringing --  I'm
  

12   just thinking about this on the map in my head.  So
  

13   we're coming out of Sportsman's, we're going through
  

14   Station 10 past Richfield and on down.
  

15             Is there anywhere below Station 10 where the
  

16   river dries up?
  

17         A.  I believe it has at times at 54 when Magic was
  

18   taking more than what they were putting in at times.
  

19   They were trying to make adjustments within their system
  

20   at Richfield or Dietrich, and they will miss it, maybe
  

21   because of demand within their system.  And then they
  

22   will run what we call the mouth of the Jim Byrns Slough
  

23   short and still be delivering their water to Dietrich.
  

24   So then they'll try to get that corrected.  But I
  

25   believe there are times when because of that, Station 54
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 1   has gone, basically, dry.
  

 2         Q.  So then below Station 54, is there anywhere,
  

 3   when you're delivering water in priority -- and I'm
  

 4   thinking about senior priority dates --
  

 5         A.  Correct.
  

 6         Q.  -- so 1883 and senior -- where the river is
  

 7   drying up below Station 54?
  

 8         A.  Is that a question?
  

 9         Q.  It is.
  

10         A.  Please rephrase it.  Thanks.
  

11         Q.  Sure.  So below Station 54, when you're
  

12   delivering senior priority dates, 1883 and senior, does
  

13   the river dry up anywhere, or is it continuing to flow
  

14   past Station 54?
  

15         A.  If it's dry at 54, there would be no more flow
  

16   movement below 54.
  

17         Q.  So I'm asking, below 54 when you're delivering
  

18   1883 water, does the river dry up anywhere below that,
  

19   or is it continuing to flow out the system?
  

20         A.  I'm sorry, if it's dry at 54, there would be
  

21   no more flow past 54.
  

22         Q.  I'm asking below 54.  So once you're past
  

23   Station 54 and you're delivering 1883 water below
  

24   Station 54.  So there's live flow coming past Station
  

25   54 --
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 1         A.  Not if it's dry.
  

 2         Q.  That's not what I was saying.  Let me try and
  

 3   rephrase this.
  

 4             There's water coming in through Station 54.
  

 5         A.  Is it dry, or is there water there?
  

 6         Q.  That's what I just said, there's water there.
  

 7         A.  Okay.
  

 8         Q.  Yeah.  So water is flowing past Station 54.
  

 9         A.  Okay.
  

10         Q.  Okay.  We've gotten past the station.  You're
  

11   delivering 1883 water below Station 54.
  

12         A.  Correct.
  

13         Q.  Once you've done that to your first headgate
  

14   after Station 54 with 1883 water, is there anywhere
  

15   below that where the river is then drying up, or does
  

16   the river continue to flow?
  

17         A.  It continues to flow.
  

18         Q.  So when you're delivering 1883 water past
  

19   Station 54, there's nowhere where the river is drying
  

20   up, it's continuing to flow in, and does it run out the
  

21   end of the system?
  

22         A.  Yes.
  

23         Q.  On administration, there was a statement
  

24   earlier, I believe it was from Mr. Luke --
  

25         A.  Could I stop you for a second?
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 1         Q.  Sure.
  

 2         A.  Let's go back to that last question.
  

 3         Q.  Yeah, absolutely.
  

 4         A.  If there were a priority adjustment made at
  

 5   54, that is a zero-sum adjustment.  I try to get that
  

 6   within fractions of a cfs to get it right.  The water
  

 7   that would be leaving the bottom of the system is
  

 8   American Falls 2/Big Wood water.  So that spillage is
  

 9   theirs.  Mine is -- I try to figure that to a zero sum,
  

10   because my water is riding on top of their water.
  

11         Q.  Okay.  That helps.  That helps me.
  

12         A.  Okay.
  

13         Q.  So what you're saying, then, is at 54, you're
  

14   zeroing out --
  

15         A.  Yes.
  

16         Q.  -- Little Wood rights?
  

17         A.  Correct.
  

18         Q.  The additional water, then, that's going out
  

19   the system, that's coming from -- either from Magic or
  

20   AFRD2 or some --
  

21         A.  Correct.
  

22         Q.  -- some combination?
  

23         A.  Correct.
  

24         Q.  Thank you.  In prior testimony, we've heard
  

25   reference, potentially, of moving to computerized
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 1   accounting in Basin 37.
  

 2             Do you understand what I mean by "computerized
  

 3   accounting"?
  

 4         A.  I think so.
  

 5         Q.  So what we see in Water District 1 would be an
  

 6   example, in my mind, of computerized accounting?
  

 7         A.  I'm not aware of any Water District 1
  

 8   accounting, so I can't answer that.
  

 9         Q.  So then what do you think "computerized
  

10   accounting" is?
  

11         A.  A computer will take -- maybe a computer --
  

12   there would be software that would be -- information
  

13   would be entered into the software that would make
  

14   calculations based on flows at whatever stations there
  

15   might be, and add up water or subtract water and make an
  

16   adjustment.
  

17         Q.  Okay.  Have you had any discussions with the
  

18   Department or water users about moving to a computerized
  

19   accounting system?
  

20         A.  Yes.
  

21         Q.  Who have you talked with?
  

22         A.  Tim Luke.
  

23         Q.  Okay.  Mr. Lakey, I'd like to talk with you
  

24   about one of these new documents that we got, and
  

25   it's -- I've marked it as Sun Valley 1.
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 1             (SV Exhibit 1 marked.)
  

 2             MR. BROMLEY:  Director?
  

 3             HEARING OFFICER:  Oh, sorry.  Thank you.
  

 4             MR. BROMLEY:  If we can just go off the record
  

 5   quickly.
  

 6             HEARING OFFICER:  Let's go off the record.
  

 7             (Break taken.)
  

 8             HEARING OFFICER:  Back on.  We're recording
  

 9   again?
  

10             MS. JENKINS:  Yep.
  

11             HEARING OFFICER:  Mr. Bromley?
  

12             MR. BROMLEY:  Thank you.
  

13         Q.  (BY MR. BROMLEY)  And, Kevin, if you could
  

14   also have IDWR Exhibit 2 in front of you.  I'm not sure
  

15   where those --
  

16         A.  Okay.
  

17         Q.  -- those are.  That's the Jennifer Sukow memo.
  

18         A.  Okay.
  

19         Q.  And if you could turn to page 21 of IDWR 2,
  

20   and it's a table, Table 1; is that correct?
  

21         A.  I think so, yes.
  

22         Q.  Okay.  Good.  Hopefully, we're both on the
  

23   same page there.
  

24             Okay.  Looking at Sun Valley Exhibit 1, my
  

25   understanding is this was a document that was -- that
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 1   you brought with you today; is that correct?
  

 2         A.  That is correct.
  

 3         Q.  So at the top here of Sun Valley 1, I see a
  

 4   column that says [as read] "Curtailment scenario with no
  

 5   curtailment."  And I also see a column that says,
  

 6   "Completed 6/5 with J. Sukow Stream Estimates."
  

 7         A.  That's correct.
  

 8         Q.  What are those columns, if you could just
  

 9   please describe what you're talking about there?
  

10         A.  The current scenario with no curtailment were
  

11   my estimated curtailment dates.  And the second column
  

12   with the "J. Sukow" column heading is adding her water
  

13   in.
  

14         Q.  So what I'm interested in, then, is by adding,
  

15   as you say, her water in, is her water what's in Table 1
  

16   of IDWR Exhibit 2, or is it something else?
  

17         A.  Without seeing the documents that I used to
  

18   develop this, I'm not sure exactly the amounts to be
  

19   able to compare the two.  I'm not sure.
  

20         Q.  Actually, I should have had you on page 25,
  

21   Mr. Lakey, which is Table 2.  And that was my mistake in
  

22   writing it down wrong.
  

23             HEARING OFFICER:  And this is page 25 of IDWR
  

24   Exhibit 2.
  

25             MR. BROMLEY:  That's correct, Director.
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 1         Q.  (BY MR. BROMLEY)  So IDWR Table 2, page 25 of
  

 2   IDWR Exhibit 2, these are responses to curtailment that
  

 3   were computed by Ms. Sukow using the model, as I
  

 4   understand it, from her testimony.
  

 5             In Sun Valley Exhibit 1, with the column,
  

 6   "Completed 6/5 with J. Sukow Stream Estimates," what
  

 7   water were you using, if it's something other than
  

 8   Table 2, page 25?
  

 9         A.  Without seeing the backup document to this,
  

10   I'm not sure if I got the numbers exactly the same as
  

11   her numbers or what the correct percentage of loss is.
  

12   I was estimating percentage of loss.  I think I had
  

13   said, in testimony from Mr. Barker, that I think I may
  

14   have used 25 percent seepage loss.  So I can't really
  

15   compare the numbers from Sun Valley 1 to the Sukow
  

16   document.
  

17         Q.  So then I guess I'm trying to understand what
  

18   you were using to compute this Column, "6/5 with
  

19   J. Sukow Stream Estimates"?
  

20         A.  I can't say without my other document.  I just
  

21   made this -- basically, the blue book as notes to myself
  

22   and to make sure I could at least have some kind of a
  

23   guess at something if I were asked.  Because I would, by
  

24   no means, suggest that this is something that the
  

25   Department of Water Resources is going to take into
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 1   advisement or whatever.  These are just numbers that I
  

 2   was trying to make estimates of what might happen.
  

 3         Q.  As the watermaster, if water is curtailed in
  

 4   the Bellevue Triangle, and it's water that -- let's say
  

 5   it shows up at Sportsman's, will you be able to shepherd
  

 6   that water down to the calling seniors?
  

 7         A.  It depends on what seniors are still on.
  

 8         Q.  So the seniors that are being represented here
  

 9   today by Mr. Rigby, we know who they are?
  

10         A.  Yes.
  

11         Q.  So if that water -- let's just say it shows up
  

12   at Sportsman's, are you going to move that water down to
  

13   the calling seniors, or will you let other people divert
  

14   who are upstream who may also be senior to those calling
  

15   parties?
  

16         A.  They would have the right to do that if
  

17   they're senior, yes.
  

18         Q.  So the water, then, that flows past
  

19   Sportsman's that manifests from curtailment, you're not
  

20   going to shepherd that specific amount of water down to
  

21   the calling seniors, you're going to have other seniors
  

22   taking in priority on the way down; is that correct?
  

23         A.  It depends on whether they're on or not.  So
  

24   can we use an example?
  

25         Q.  Absolutely.
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 1         A.  If the 4-1 of '83 were the only right on,
  

 2   there would be only the perpetuals in 1877 above
  

 3   Sportsman's or anywhere around Sportsman's that would be
  

 4   in priority to take that water.  There would be no
  

 5   other.  So the September of '83 would be off; they would
  

 6   not be allowed to divert.  June '83 would be off; they
  

 7   would not be allowed to divert.
  

 8         Q.  So other water users besides the water users
  

 9   represented by Mr. Rigby, if they're senior, you would
  

10   turn them back on?
  

11         A.  Yeah.  That's -- I believe there was testimony
  

12   of that earlier, that the September of '83 and the June
  

13   of '83 would have some benefit from curtailment, yes.
  

14         Q.  Even though they're not calling parties here
  

15   today?
  

16         A.  That's correct.
  

17         Q.  The last question I have, Mr. Lakey, is:  Do
  

18   you consider how much water is being actually diverted
  

19   by the senior, or do you just administer to the quantity
  

20   that's on the decree?
  

21         A.  I'm not sure I understand your question or the
  

22   difference.
  

23         Q.  Yeah.  So what I think this is getting at is
  

24   if the senior has a need for diversion of something less
  

25   than the decreed amount, do you just assume that you're
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 1   delivering to the decree amount, or do you say, okay,
  

 2   I'm told that the water user needs something less than
  

 3   the decree, and I'm going to pass the rest downstream to
  

 4   somebody else?
  

 5         A.  In the past, we have just taken into account
  

 6   what we're reading at one of those exhibits and saying,
  

 7   it looks like there's 24, let's keep 24 there.  Because
  

 8   we don't necessarily know -- like I said, our deputies
  

 9   check headgates every other day or every two or three
  

10   days.  So we don't know exactly when that water needs to
  

11   be there.  So in order to not short the canal company,
  

12   we keep that water there at all times.
  

13         Q.  Okay.  One last question, just building off of
  

14   that, we've heard some testimony yesterday that
  

15   sometimes water users have agreements that, I don't need
  

16   all of this, you take the rest of it.
  

17             Are you brought into that conversation when
  

18   water is being moved around between users?
  

19         A.  When it's an emergency drought transfer or if
  

20   it's the canal company water, I will be brought into it,
  

21   yeah.
  

22         Q.  So there may be some communication that you're
  

23   not aware of?
  

24         A.  Usually not.  If they're going to do it,
  

25   they'll let me know so that I know a particular diverter
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 1   is taking a neighbor's water.
  

 2             MR. BROMLEY:  Okay.  Thank you.  Nothing
  

 3   further.
  

 4             HEARING OFFICER:  Thank you, Mr. Bromley.
  

 5             MR. LAWRENCE:  Mr. Director?
  

 6             HEARING OFFICER:  Yes, Mr. Lawrence.
  

 7             MR. LAWRENCE:  Just a couple of questions.
  

 8             Thank you, Mr. Director.
  

 9
  

10                      CROSS-EXAMINATION
  

11   QUESTIONS BY MR. LAWRENCE:
  

12         Q.  Hello, Mr. Lakey.  My name is Mike Lawrence.
  

13   I represent the City of Hailey.  Just a couple of
  

14   questions.
  

15             Do you know of any changes in how the water
  

16   district administers water rights comparing
  

17   pregroundwater pumping era to today?
  

18         A.  Do I know of any management practice
  

19   differences?
  

20         Q.  Sure.
  

21         A.  No.
  

22         Q.  And, however, you've testified that you
  

23   received instructions on how to administer the exchange
  

24   conditions; correct?
  

25         A.  That is true, yes.
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 1         Q.  And you intend to administer the exchange
  

 2   conditions in accordance with the instructions; correct?
  

 3         A.  Yes.
  

 4         Q.  So is that an example of how future
  

 5   administration of water rights in the Basin may differ
  

 6   than it has historically occurred?
  

 7         A.  With the exchange conditions, yes.
  

 8             MR. LAWRENCE:  That's all I have.  Thank you.
  

 9             HEARING OFFICER:  Thank you, Mr. Lawrence.
  

10             Mr. O'Bannon, any questions?
  

11             MR. O'BANNON:  No, thank you.
  

12             HEARING OFFICER:  How much redirect do we
  

13   have?
  

14             Do we want to break for lunch, or do you want
  

15   to try to finish?
  

16             MR. RIGBY:  Could we break for lunch?  There
  

17   may be just a couple of questions, but I'm unclear what
  

18   they might be at this point.
  

19             HEARING OFFICER:  You want to break?  That's
  

20   your suggestion?
  

21             MR. RIGBY:  That's our suggestion.  It will
  

22   not be long, very short.
  

23             HEARING OFFICER:  All right.  Let's break for
  

24   lunch and come back at, approximately, 1:30.  Mr. Lakey,
  

25   I'm sorry.
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 1             THE WITNESS:  No problem.
  

 2             MS. CARTER:  Director, just one point of
  

 3   cleanup.  Did you want your exhibit admitted?
  

 4             MR. BROMLEY:  Yeah, Chris Bromley.  Back on
  

 5   the record.  The document that was marked SV 1, we'd
  

 6   move to admit that into evidence.
  

 7             HEARING OFFICER:  Any objection to admission
  

 8   of this document?
  

 9             Very well, the document marked as Sun Valley
  

10   or SV 1 is received into evidence.
  

11             (SV Exhibit 1 received.)
  

12             HEARING OFFICER:  Thank you, Meghan.
  

13             MR. BROMLEY:  Thank you.
  

14             HEARING OFFICER:  All right.  Let's break for
  

15   lunch.
  

16             (Lunch break taken.)
  

17             HEARING OFFICER:  All right, Andrea, we're
  

18   back on the record.
  

19             And we're recording again, Megan?
  

20             MS. JENKINS:  Yep.
  

21             HEARING OFFICER:  We're back after the lunch
  

22   recess.
  

23             Redirect Mr. Fletcher?
  

24             MR. FLETCHER:  Mr. Rigby is going to handle
  

25   that, Your Honor.
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 1             HEARING OFFICER:  Mr. Rigby?
  

 2             MR. RIGBY:  Thank you, Mr. Director.  Just one
  

 3   area of questioning.
  

 4
  

 5                    REDIRECT EXAMINATION
  

 6   QUESTIONS BY MR. RIGBY:
  

 7         Q.  Mr. Lakey, would you pull up IDWR Exhibit
  

 8   No. 3, which I believe is Mr. Blankenau's staff memo?
  

 9         A.  Yeah.  Yes.
  

10         Q.  And turn to page 10.
  

11         A.  Okay.
  

12         Q.  The last paragraph, which was previously
  

13   discussed between Mr. Barker and, I guess, myself and
  

14   the Director.  But let's read that last sentence again,
  

15   if you wouldn't mind.
  

16         A.  "This analysis did not clearly identify water
  

17   shortage in the Little Wood and Silver Creek area during
  

18   the 2013 drought.  It is possible that some fields in
  

19   this area were water short, but additional information
  

20   would be required to make conclusions about the water
  

21   supply of individual fields."
  

22         Q.  So as to any additional information, that's
  

23   the area I want to address here, I'll represent to you
  

24   -- and maybe you've heard the discussion of Mr. Luke
  

25   that recognized there may have been additional sources
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 1   of water that would then not show any stress on the
  

 2   crops from just the decreed water.  And there's also
  

 3   been some testimony, I'll represent, that in dry years
  

 4   parties would share water, so to speak, with each other,
  

 5   just to make sure neighbors get by.
  

 6             Do you have any personal information,
  

 7   especially as to the particular year 2013, that this is
  

 8   addressing, that that, in fact, did occur?
  

 9         A.  Yes, water was rented in 2013.
  

10         Q.  And were there -- was there sharing going on
  

11   as -- did you hear that testimony?  Let me just ask you
  

12   that first.
  

13             You weren't here during that or online?
  

14         A.  Yeah, I don't recall.
  

15         Q.  Let's ask it this way:  Were you aware of any
  

16   sharing that, then, was going on to make crops meet
  

17   their needs?
  

18         A.  In 2013, there was a Little Wood River
  

19   Association that rented water out of Idaho Falls, I
  

20   believe, and brought it through Water District 1 and on
  

21   into the waters of Water District 37.  And they rented a
  

22   block of water, and so each member of that association
  

23   spoke up for so many acre-feet, and each one of them
  

24   then paid their share of that block of water that they
  

25   got.
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 1         Q.  And so, therefore, even though you're not an
  

 2   expert in ET, would that help to explain this statement
  

 3   made by Mr. Blankenau?
  

 4         A.  Oh, yes.  Yeah.  There would be additional
  

 5   water that was available in 2013, yes.
  

 6         Q.  And so crops may not necessarily show the
  

 7   stress that, apparently, ET is attempting to show?
  

 8         A.  Yeah.  I would say that, yes.
  

 9             MR. RIGBY:  Okay.  No further questions.
  

10             HEARING OFFICER:  Okay.  Mr. Barker?
  

11             MR. BARKER:  Thank you, Mr. Director.
  

12
  

13                      RECROSS-EXAMINATION
  

14   QUESTIONS BY MR. BARKER:
  

15         Q.  Mr. Lakey, this water that was rented by the
  

16   association, do you know how much it was?
  

17         A.  Not exactly, no.
  

18         Q.  Not exactly or not even a ballpark?
  

19         A.  I think it was 1,500 to 2,000 acre-feet,
  

20   somewhere in that neighborhood.
  

21         Q.  And you have Mr. Blankenau's memo in front of
  

22   you?
  

23         A.  Yes.
  

24         Q.  Would you turn to page 4.
  

25             So if -- this water came from the Upper Snake,
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 1   is that what you said?
  

 2         A.  Yes.
  

 3         Q.  Was it delivered to lands above the canal?
  

 4         A.  No.
  

 5             MR. BARKER:  No further questions.
  

 6             HEARING OFFICER:  Okay.  Any other questions?
  

 7             Ms. O'Leary?
  

 8             MS. O'LEARY:  No, Director.
  

 9             HEARING OFFICER:  Group 3 any questions?
  

10             MR. BROMLEY:  No.
  

11             HEARING OFFICER:  Mr. O'Bannon has left us, I
  

12   think.  I don't see him.
  

13             Okay.  Thank you, Mr. Lakey.
  

14             THE WITNESS:  Okay.
  

15             HEARING OFFICER:  You got off easy this
  

16   afternoon.
  

17             The next witness, Group 1, Mr. Rigby or
  

18   Mr. Fletcher?
  

19             MR. RIGBY:  We'd call Eric Miller.
  

20             HEARING OFFICER:  Mr. Miller, if you'll come
  

21   forward, please.  I'm going to make some space for
  

22   Mr. Miller to deposit his notebook.
  

23             (Discussion held off the record.)
  

24
  

25                         ERIC MILLER,
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 1   first duly sworn to tell the truth relating to said
  

 2   cause, testified as follows:
  

 3             HEARING OFFICER:  Thank you.  Please be
  

 4   seated.
  

 5             Mr. Rigby?
  

 6             MR. RIGBY:  Thank you, Mr. Director.
  

 7
  

 8                     DIRECT EXAMINATION
  

 9   QUESTIONS BY MR. RIGBY:
  

10         Q.  Good afternoon.
  

11         A.  Good afternoon.
  

12         Q.  Please state your full name and current
  

13   address.
  

14         A.  My name is Eric Miller, and my current address
  

15   is 2202 West 8200 South Rexburg, Idaho 83440.
  

16         Q.  And are you currently employed?
  

17         A.  I am self-employed.
  

18         Q.  And what's your job title?
  

19         A.  My current job title is principal earth
  

20   scientist.
  

21         Q.  And do you -- is that an entity that you
  

22   formed or is it a d/b/a?
  

23         A.  It is an entity that I have formed, a d/b/a.
  

24         Q.  And what are your current job duties?
  

25         A.  I generally do general environmental science
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 1   and also groundwater modeling, in addition to that.
  

 2         Q.  And how long have you been self-employed or
  

 3   working through that entity?
  

 4         A.  Most recently, I've been doing this
  

 5   approximately a year and a half.  But prior to that, I
  

 6   had approximately six years of experience also doing my
  

 7   own company through a d/b/a.
  

 8         Q.  And what was that?
  

 9         A.  That was called Equus International.
  

10         Q.  And what was your job duties -- what were your
  

11   job duties under that entity?
  

12         A.  Essentially, the same as now, general
  

13   environmental science.
  

14         Q.  And more specifically, what were the types of
  

15   jobs you would work on through environmental science?
  

16         A.  All sort of analysis permitting, I've done a
  

17   lot of permitting work, computer --
  

18         Q.  What type of -- excuse me -- but what type of
  

19   permitting?
  

20         A.  Permitting could be -- examples of that,
  

21   wastewater reuse permits, Army Corps joint application
  

22   permits, those kinds of permits are things that I would
  

23   typically do.
  

24         Q.  And you said that entity was named what again?
  

25         A.  The earlier one?
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 1         Q.  Yes.
  

 2         A.  Equus International.
  

 3         Q.  And prior to that, were you employed by
  

 4   anyone?
  

 5         A.  I was.  I worked for 19 years at the Idaho
  

 6   National Laboratory.
  

 7         Q.  Under which of their names or what entity?
  

 8         A.  Under a wide variety of names, which I do not
  

 9   have.  If I could refer to my resume, I could tell you,
  

10   but there was a variety of names.
  

11         Q.  Well, in fact, let me just ask you:  Have you
  

12   prepared a resume --
  

13         A.  Yeah.
  

14         Q.  -- of your --
  

15         A.  I have.
  

16         Q.  -- past employment?
  

17         A.  I have, yes.
  

18         Q.  We'll get to that, but it's --
  

19         A.  Okay.
  

20         Q.  -- right now it's marked as Exhibit No. 5.  In
  

21   fact, it's Miller Exhibit No. 5; is that correct?
  

22         A.  I don't know what the -- do I have that in
  

23   front of me?
  

24         Q.  You do.
  

25         A.  Let me verify.
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 1         Q.  Refer to that at the beginning of the book.  I
  

 2   think you're the first tab or the second tab, "Miller."
  

 3         A.  Okay, I see that.
  

 4         Q.  If you'll go to Miller 5.
  

 5         A.  Yes, I am there.
  

 6         Q.  Okay.  Is that the resume --
  

 7         A.  That is.
  

 8         Q.  -- of which you speak?
  

 9         A.  Yes.
  

10         Q.  Okay.  So let's continue on, though, orally
  

11   describing what most likely is covered in the resume
  

12   anyway.
  

13         A.  Okay.
  

14         Q.  So were you employed by GeoEngineers?
  

15         A.  I was employed for eight years, previous to my
  

16   current situation, with GeoEngineers, yes.
  

17         Q.  And, again, what were your job
  

18   responsibilities with GeoEngineers?
  

19         A.  My primary -- my job title with them was
  

20   senior hydrogeologist.  My job description was specific,
  

21   in this case, to groundwater modeling and related
  

22   surface water modeling.
  

23         Q.  And what type of models would you, generally,
  

24   be dealing with?
  

25         A.  Typically, I was generating MODFLOW
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 1   simulations.
  

 2         Q.  And, specifically, how would -- what type of
  

 3   MODFLOW simulations would you deal with?
  

 4         A.  You're referring to what applications I might
  

 5   model?
  

 6         Q.  Correct.
  

 7         A.  Okay.  Typically, it was either groundwater or
  

 8   contaminant transport, for purposes of things like water
  

 9   delivery, capture zone analysis, dewatering analysis.
  

10   In the cases of contaminant transport, it was designed
  

11   to determine contaminant concentration and source of
  

12   contaminants at various locations.
  

13         Q.  And was this done for specific clients?
  

14   Specific groups?  What was it done for?
  

15         A.  A variety.  Some of our clients may have been
  

16   -- the City of Redmond was a large model we put together
  

17   for the City of Redmond to do capture zone analysis for
  

18   their municipal wells.
  

19             Another example would be Vulcan, which was the
  

20   real estate arm of Paul Allen's group in Seattle, to do
  

21   contaminant transport modeling for some of his
  

22   properties in downtown Seattle.  So for that we had to
  

23   put together a simulation of groundwater transport and
  

24   contaminant transport in the downtown Seattle area.
  

25   Most of Seattle was included in that.
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 1         Q.  In using MODFLOW, as you did for these
  

 2   particular purposes, would that be similar to using
  

 3   MODFLOW which the Department has used it in the past, to
  

 4   your knowledge?
  

 5         A.  Very similar processes would be involved, yes,
  

 6   in my opinion.
  

 7         Q.  Looking for maybe different outcomes?
  

 8         A.  I would not say that they're significantly
  

 9   different.  Any model is, really, designed to model
  

10   groundwater transport, and it can be tailored to
  

11   specific outcomes, but in general, they can be used to
  

12   model groundwater transport and, perhaps, contaminant
  

13   transport, if that becomes an interest.
  

14         Q.  How many, would you estimate, various projects
  

15   that you worked on for this modeling?
  

16         A.  I would say, over the eight years I was with
  

17   them, I probably put together and calibrated 10 to 15
  

18   MODFLOW simulations.
  

19         Q.  And have you continued to keep yourself up to
  

20   speed or apprised as to modeling?
  

21         A.  I have.  Although I will admit, after moving
  

22   away from the Seattle area, I've had less customers in
  

23   the modeling department, but I do maintain my licenses
  

24   to the software to allow me to do MODFLOW simulations
  

25   through GMS through the Aquaveo platform, yes.
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 1         Q.  So let's talk about --
  

 2             COURT REPORTER:  Wait, wait.  Say that again,
  

 3   through the what platform?
  

 4             THE WITNESS:  Aquaveo GMS.
  

 5         Q.  (BY MR. RIGBY)  So let's talk about your
  

 6   education and experience and licensing.
  

 7             First of all, what is your education?
  

 8         A.  I have an undergraduate degree in chemistry, a
  

 9   master's degree in environmental science and waste
  

10   management, and part of my education was a Ph.D. program
  

11   in vadose zone science that I did not finish the
  

12   dissertation on for a variety of reasons.  But the
  

13   coursework was completed in vadose zone science for
  

14   Ph.D.
  

15         Q.  Any additional education or --
  

16         A.  You know, yearly or semi-yearly training in
  

17   MODFLOW could be included in that.
  

18         Q.  Do you have any professional registrations or
  

19   certificates?
  

20         A.  I do not.
  

21         Q.  So what experience qualifies you as an expert
  

22   in groundwater modeling or hydrology -- hydrogeology?
  

23   Sorry.
  

24         A.  Yes.  Well, I would say that during my time at
  

25   INEL, I was tasked with supervising and reviewing



Administrative Hearing - Vol. IV - June 10, 2021 915

  

 1   groundwater modeling under -- I was the cost account
  

 2   manager for the program that developed the initial
  

 3   groundwater model for the Snake Plain.
  

 4             And as part of that responsibility at INEL, I
  

 5   had to review and made comments and recommend changes to
  

 6   that modeling effort.  Of course, my eight years of
  

 7   experience at GeoEngineers.  In addition to that, I
  

 8   currently work on doing simulations that support
  

 9   wastewater reuse permit applications, which requires an
  

10   analysis of groundwater flow and contaminant transport
  

11   for those applications.
  

12             Let's see, other examples?  I have some
  

13   written down.  I'm currently involved in a project at
  

14   the INEL to do modeling of both chemical and
  

15   radionuclide transport for risk assessment analysis of
  

16   NRF at the Idaho National Laboratory.  So those are some
  

17   examples of a variety of things I model and look at.
  

18         Q.  So those that you've spoken to thus far are
  

19   generally groundwater; correct?
  

20         A.  They are.  That is correct.
  

21         Q.  So what experience do you have in surface
  

22   water modeling?
  

23         A.  Well, in any fraction of groundwater models
  

24   that you will put together, there will be the need to
  

25   couple those with the surface water, as was done in the
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 1   case of the Wood River Valley model, where you,
  

 2   essentially, are asking questions about how surface
  

 3   water and groundwater are interrelated.
  

 4             So whenever you put those kinds of models
  

 5   together, you necessarily have to deal with the surface
  

 6   streams and surface discharges and relationships in that
  

 7   way.  So that would be an example of the experience that
  

 8   I would have in, I would say, surface water hydrology,
  

 9   as opposed to modeling.
  

10             The distinction is surface water modeling is,
  

11   typically, the purview of a licensed engineer that would
  

12   do hydraulic analysis, as opposed to surface water
  

13   hydrology, which is more something I have had experience
  

14   with.
  

15         Q.  So do you consider yourself an expert in the
  

16   ability to model both surface and ground, then?
  

17         A.  I consider myself an expert in groundwater
  

18   modeling and an expert in surface water hydrology, not
  

19   surface water modeling.
  

20         Q.  However, as you testified, in groundwater
  

21   modeling it does incorporate some of the surface water;
  

22   is that right?
  

23         A.  In a large fraction of models you have, you're
  

24   looking at situations where you want to understand the
  

25   relationship between surface water and groundwater, yes.
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 1         Q.  What's your experience with evaluating water
  

 2   rights?
  

 3         A.  Well, it was limited prior to my beginning of
  

 4   this particular project, but that began in about, I
  

 5   think, February of 2019.  And since that time, I am
  

 6   embarrassed to say that I've bothered the Director and
  

 7   his staff probably three or four times a week on
  

 8   questions of water rights, and so I've become somewhat
  

 9   conversant in water rights through that time.  So I
  

10   would say two years, more than two years.
  

11         Q.  How about, then, as a result of that, your
  

12   experience and expertise in irrigation efficiency?
  

13         A.  Yeah, so I deal with systems in a variety of
  

14   projects.  Currently, I'm working with Madison County on
  

15   a FEMA-floodplain-related project where we have to
  

16   evaluate both natural streams and associate the
  

17   irrigation systems as they pertain to flood issues and
  

18   to analyze them for ways in which we can mitigate for
  

19   floods, through both the natural channels and the
  

20   irrigation and ditch systems.
  

21             And I'm involved in other projects in Madison
  

22   County dealing with their natural streamflow and
  

23   irrigation systems.  I have dealt with various canal
  

24   companies in terms of joint application permits for
  

25   their canals.  And those include Sunnydale Irrigation



Administrative Hearing - Vol. IV - June 10, 2021 918

  

 1   District and Lenroot Canal Company, which I think we
  

 2   have a current pending Army Corps permit with them.
  

 3         Q.  What about crop irrigation water requirements?
  

 4         A.  So as part of my responsibilities as a general
  

 5   environmental scientist, I do a lot of applications for
  

 6   wastewater reuse to Department of Environmental Quality;
  

 7   and as part of that, we are required to deal with crops
  

 8   in both irrigation efficiencies of crop irrigation
  

 9   requirements.  And I've had that experience for more
  

10   than ten years, having to both develop permit
  

11   application packages and also yearly reporting to
  

12   Department of Environmental Quality, which requires me
  

13   to be expert in those issues.
  

14         Q.  Did that involve any irrigation return flows?
  

15         A.  Yes.  That's part of what one typically has to
  

16   do and look at when you're making application and/or the
  

17   yearly reporting.
  

18         Q.  So, again, for purposes of qualifying you as
  

19   an expert, the question then is:  What have you been
  

20   tasked to review for the purposes of testifying at this
  

21   administrative hearing?
  

22         A.  Well, I've been tasked with reviewing all of
  

23   the staff memos that were produced by the Department,
  

24   which I believe touch upon most, if not all, of the
  

25   expertise that I've just articulated.
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 1         Q.  And that would be the four that have been
  

 2   testified to here.  And were you sitting here during
  

 3   those -- excuse me -- those witnesses' testimony?
  

 4         A.  Yes, I was.
  

 5         Q.  Very good.  And have you -- are you prepared,
  

 6   then, to testify as to the task of reviewing those?
  

 7             What was the -- let me ask you this:  What was
  

 8   the purpose of you reviewing them?
  

 9             By that, I'm asking, are you -- were you to
  

10   contest them, to refute them, to support them?  What was
  

11   the purpose?
  

12         A.  The purpose, in my mind, was to review them,
  

13   essentially, to prepare to discuss any similarities or
  

14   differences I might have and render an opinion thereto.
  

15             MR. RIGBY:  Very good.  So, Mr. Director, I
  

16   would tender this witness as an expert for the purpose
  

17   of this hearing as to the issues and intended testimony
  

18   that this witness intends to provide.
  

19             HEARING OFFICER:  Any objection to the
  

20   recognition of this witness as an expert, for the
  

21   purposes described by Mr. Rigby?
  

22             MR. THOMPSON:  I guess, Mr. Director, I'll
  

23   stipulate to Rule 600 as evidence coming in under that
  

24   rule.
  

25             MS. McHUGH:  I will -- should I object?
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 1             I object to Mr. Miller being an expert in
  

 2   water rights.  He said he was somewhat conversant.  He
  

 3   doesn't even consider himself an expert.  So I would
  

 4   object to any offer to give any expert opinion on water
  

 5   rights.
  

 6             I also heard him talk about crop irrigation
  

 7   requirements and irrigation efficiencies; he alluded to
  

 8   helping with permits and as a general environmental
  

 9   scientist with DEQ.  I don't think that renders him an
  

10   expert in irrigation -- crop irrigation requirements or
  

11   irrigation efficiencies without more foundation there.
  

12   So those are my two objections.  I don't object to him
  

13   being offered as an expert in water.
  

14             HEARING OFFICER:  Okay.  Mr. Thompson, I don't
  

15   have Rule 600 in front of me.  I could retrieve it.  Why
  

16   don't you just -- how long is it?
  

17             MR. THOMPSON:  Well, it just says you're not
  

18   bound by the rules of evidence.  You can take any
  

19   evidence in the type commonly relied upon by persons in
  

20   the conduct of their affairs, so I think it's kind of a
  

21   catchall.  I do have concerns, and I'll raise those in
  

22   cross-examination, about certain areas, and I think that
  

23   probably goes to the weight of the witness's testimony.
  

24             HEARING OFFICER:  And based on Mr. Thompson's
  

25   statement, Ms. McHugh, I will recognize Mr. Miller as an
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 1   expert witness.  And if you want to try to discredit his
  

 2   qualifications in some way, you can do it on
  

 3   cross-examination.
  

 4             MS. McHUGH:  Thank you.
  

 5         Q.  (BY MR. RIGBY)  Okay.  So, Mr. Miller, again,
  

 6   referring to Miller Exhibit No. 5, you've already
  

 7   indicated that this is your resume?
  

 8         A.  It is.
  

 9             MR. RIGBY:  I would then move that this
  

10   exhibit, Miller Exhibit No. 5, be admitted.
  

11             HEARING OFFICER:  Any objection to the
  

12   admission of Miller No. 5?
  

13             Based on no responses, the document marked as
  

14   Miller Exhibit No. 5 is received into evidence.
  

15             (Miller Exhibit 5 received.)
  

16         Q.  (BY MR. RIGBY)  So, Mr. Miller, as you
  

17   testified as to the tasks that you were assigned, in
  

18   preparing to present for those tasks, did you prepare an
  

19   opinion as such or a memo as such in dealing with that?
  

20         A.  I prepared a report that discussed various
  

21   aspects that I felt were important after reviewing those
  

22   memos, yes.
  

23         Q.  Would you look at Miller Exhibit No. 1 that,
  

24   again, is before you.
  

25         A.  All right.  Yes.
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 1         Q.  And this report, would you consider, then, to
  

 2   be your expert report?
  

 3         A.  It is, yes.
  

 4         Q.  Again, it may be a little redundant, but what
  

 5   was your source that you, then, reviewed in order to
  

 6   create this report?
  

 7         A.  In terms of the staff memos, are you referring
  

 8   to?
  

 9         Q.  Let's start there.
  

10         A.  Well, much of this -- I will say part of this
  

11   was based on an existing understanding of the modeling
  

12   that the Department has done, and also a further
  

13   curtailment study as part of Jennifer Sukow's staff memo
  

14   of 2021.
  

15         Q.  So if you were to categorize -- before we get
  

16   into the details of the report, if you were to
  

17   categorize the areas that you focused, what would that
  

18   be?
  

19         A.  I really focused on this -- in computing there
  

20   was three areas that I really, I think, focused on here.
  

21         Q.  Yeah, that's what I'm asking.  The three
  

22   areas --
  

23         A.  Yeah.
  

24         Q.  -- let's talk about those.
  

25         A.  So the first one would be, essentially,
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 1   computing what I felt would be a depletion that would be
  

 2   represented in the system based on the assumption of a
  

 3   zero curtailment for 2021.
  

 4         Q.  Okay.  The next one?
  

 5         A.  Essentially, doing a general computation of
  

 6   the cutoff date for the average farmer in the Little
  

 7   Wood River/Silver Creek drainage if no curtailment were
  

 8   to be done.  And under various scenarios if a
  

 9   curtailment occurred.
  

10         Q.  So either if a curtailment occurs or if there
  

11   is no curtailment?
  

12         A.  Right.
  

13         Q.  All right.  And the third one?
  

14         A.  Oh, let me review that.  The last one really
  

15   represented a computation that represented a date upon
  

16   which I felt that the accrued depletions for 2021 would
  

17   exactly equal the possible curtailments that could occur
  

18   to determine that balance point.  And I stated a date in
  

19   here in the document in that regard.
  

20         Q.  We'll get into -- sorry.  We'll get into the
  

21   details later.
  

22         A.  Okay.
  

23         Q.  Let's jump back, then, to No. 1, which is
  

24   computing the depletions in the system in 2021.
  

25         A.  Right.
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 1         Q.  Let's, again, ask you what your sources were
  

 2   and what you reviewed before you did your computing?
  

 3         A.  Very well.  So I will start by saying, I do
  

 4   not currently have access to a MODFLOW version of the
  

 5   Department's model.  So I'm, necessarily, limited to
  

 6   using output from that model to make any computations at
  

 7   this point.  So for this particular computation or
  

 8   analysis, I relied upon the 2007 simulation results from
  

 9   the Jennifer Sukow 2019 curtailment study.
  

10         Q.  And that would be in her IDWR No. 2, I
  

11   believe, memo, staff memo?
  

12         A.  I don't know what it's designated as, so I
  

13   can't comment to that without seeing the document.
  

14         Q.  You'd think I'd have it down by now.  Yes,
  

15   it's IDWR No. 2.  That would be her staff memo.  Is
  

16   that --
  

17         A.  From 2019?
  

18         Q.  Which included 2019, as I believe.  You had
  

19   the 2021 and then the 2019 was attached to it.
  

20         A.  Well, I need to be clear.  My analysis for
  

21   this part of this was based upon only the 2019
  

22   curtailment memorandum.
  

23         Q.  Very good.  And what did you, then, use from
  

24   that 2019 that was already done by the MODFLOW that you
  

25   did not have?
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 1         A.  Right.  So, essentially, what I did is I
  

 2   isolated -- the 2007 year was chosen because, in my
  

 3   mind, represented isolation of a single year that would
  

 4   be more advantageous for me to evaluate and base my
  

 5   analysis on.  And the day that I, essentially, pulled
  

 6   the data directly from the IDWR's website for,
  

 7   essentially, the responses to Big Wood and Silver Creek
  

 8   based on her 2007 curtailment scenario.
  

 9         Q.  So did you approach it differently than she
  

10   did?
  

11         A.  I did not approach it differently, but what I
  

12   did do that was different is, essentially, I assumed
  

13   that those depletions that were modeled for the
  

14   2007 year would be sequential and additive for a
  

15   three-year -- for any given three-year period, which was
  

16   an attempt to, essentially, use a single-year-model
  

17   output to somewhat informally model what would occur
  

18   under a multiyear pumping scenario.
  

19         Q.  Do you believe that -- I mean, do you
  

20   understand that she did that analysis, or was this
  

21   strictly something you did in addition to her?
  

22         A.  No.  It was purely my own work and my own
  

23   approach.
  

24         Q.  And what was the purpose of doing that?
  

25         A.  Well, again, it was to try to estimate
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 1   multiyear pumping from a single-year event, because I
  

 2   did not have the model.
  

 3         Q.  And why did you think that was important to do
  

 4   a multiyear event?
  

 5         A.  Well, because according to Figure 9 of her
  

 6   memo --
  

 7         Q.  And at what page?
  

 8         A.  Well, it's showing here on my expert report,
  

 9   page 3, Figure 1.
  

10         Q.  So, again, you're referring to Miller
  

11   Exhibit 1, and you've re-created --
  

12         A.  Yes.  Essentially, that's a reprint from Sukow
  

13   2019.  And what, in my mind, it really represented was
  

14   the fact that it's any given single-year pumping results
  

15   and, approximately, a three-year impact to the system
  

16   when taken by itself.
  

17         Q.  Well, correct me if I'm wrong, then.  You say
  

18   that she didn't approach that.  Her graph actually does
  

19   address the impacts for more than one --
  

20         A.  I would grant that.  She didn't --
  

21         Q.  You're going to have to wait until I'm done --
  

22         A.  Sorry.
  

23         Q.  -- asking the question so we don't talk over
  

24   each other.
  

25         A.  Okay.
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 1         Q.  So isn't it true, then, that graph actually
  

 2   does depict that?
  

 3         A.  I would -- yes, it does.
  

 4         Q.  So although the graph does, she didn't go into
  

 5   depth, and you did; is that a fair statement?
  

 6         A.  I would characterize it differently.  She has
  

 7   the ability, with the model, to, of course, account for
  

 8   explicitly multiyear pumping events and reporting those.
  

 9   And so she, indeed, did that in her curtailment
  

10   scenarios.  So all I did was take a single year and,
  

11   essentially, again, make the assumption that it was
  

12   cumulative and additive for three years.
  

13         Q.  And, again, what conclusion did you draw from
  

14   that as opposed to Ms. Sukow's conclusion as to the
  

15   depletions?
  

16         A.  Well, ultimately, on a -- in a total
  

17   volumetric basis, our numbers, actually, were very
  

18   similar in terms of the result.
  

19         Q.  And what were your numbers pursuant -- and are
  

20   they depicted in your report?
  

21         A.  They are.  Using the approach I analyzed and
  

22   picking the -- and I'm referring now to Table 1 on
  

23   page 4.
  

24         Q.  So, again, Miller Exhibit 1, page 4?
  

25         A.  So these columns represent my computations
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 1   based on the 2007 run, assuming they were cumulative and
  

 2   additive, and they take into account pumping from 2019,
  

 3   2020, and 2021 to represent an impact in 2021.  I
  

 4   estimated that for the irrigation season of 2021 there
  

 5   would be, approximately, 8,182 acre-feet of impact
  

 6   during the irrigation season.
  

 7         Q.  And do you know what Ms. Sukow's conclusion
  

 8   was?
  

 9         A.  She did not report that explicitly in her
  

10   report, to my knowledge, but I have computed, based on
  

11   her testimony and the support files from hers, that she,
  

12   essentially, computed that that value -- let me make
  

13   sure that I'm reporting this correctly -- the equivalent
  

14   value from Sukow's 2021 would be 8,861.  So I
  

15   underestimated her value by some fraction in this case.
  

16   I don't have the percent in front of me.
  

17         Q.  In your professional opinion, then, even
  

18   though you did it a different way, is that close enough
  

19   that -- I guess, is there a significant difference there
  

20   to be concerned about?
  

21         A.  Not in my mind.  I should note that we should
  

22   not expect fundamentally different answers, given that
  

23   my fundamental basis of the calculation was based on her
  

24   model, albeit, for one year.  But, yeah, I do not
  

25   conclude that there's a significant difference in these
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 1   values, especially considering the uncertainty of any
  

 2   model.
  

 3         Q.  So do you support her in her position and in
  

 4   her conclusions?
  

 5         A.  I do.
  

 6         Q.  Is there anything else within your report --
  

 7   expert report as to your first task, which is the
  

 8   computation of deletion, that you need to address?
  

 9         A.  I do not believe so.
  

10         Q.  Let's so move on to No. 2, which is the
  

11   computation of the farmers if no curtailment versus
  

12   curtailment.
  

13             First of all, where did you start as far as
  

14   your source is concerned?
  

15         A.  Well, this computation really begins with the
  

16   watermaster's estimate of a day's run for each water
  

17   right within his district.  I -- my recollection is that
  

18   I requested an estimate of the number of days that would
  

19   be run for each water right or vintage of water right,
  

20   class of water rights, if you will.
  

21             And, essentially, after receiving that, I
  

22   weighted those by virtue of their instantaneous
  

23   diversion right and then simply did a calculation that
  

24   said if the start date of irrigation for the district is
  

25   April 20th, and I took the average -- the weighted
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 1   average number of days and then computed a day that the
  

 2   average farmer within the district would be,
  

 3   essentially, cut off of water.
  

 4         Q.  So were you -- again, talking about the
  

 5   source, did any of that source come from Ms. Sukow's
  

 6   report?
  

 7         A.  It did not.
  

 8         Q.  So you did this for what purpose in addressing
  

 9   the reports, as you indicated was your task?
  

10         A.  I did this for the purpose of, essentially,
  

11   laying foundation, I believe, for individual claims of
  

12   cutoff data on average for the system and to provide
  

13   myself some assurance that there was actually depletion
  

14   in the system.  So this goes to was there truly a
  

15   depletion that would be experienced to the users, and
  

16   that helped me answer that question.
  

17         Q.  And what other sources, then, did you use?
  

18             I didn't want to cut you off on that if there
  

19   were other sources.
  

20         A.  Other than the note -- the fact that the start
  

21   date was April 20th and the number of run days was
  

22   provided by Kevin Lakey, I do not recall any other
  

23   information that led me to those conclusions.
  

24         Q.  And as you've sat through the testimony of
  

25   this hearing, have you heard anything that would
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 1   contradict or add to what source you were originally
  

 2   using in computing these?
  

 3         A.  I have not looked at that, but, in my opinion,
  

 4   these numbers are relatively close to what we currently
  

 5   think are the cutoff dates for the farmers.
  

 6         Q.  And where are you looking at in your report
  

 7   to -- as your conclusion dealing with the source that
  

 8   you've talked about?
  

 9         A.  I will try to find that.  I'm sorry, Counsel,
  

10   I've looked at so many documents that I'm struggling,
  

11   but I would refer, I suppose, to -- to get the most
  

12   clearest determination of one of the appendices, which I
  

13   can identify.
  

14             Appendix D of my report lists the individual
  

15   run dates for all of the rights involved and provides
  

16   the summary of those computations at the bottom or the
  

17   last page of that appendix and states a date of
  

18   June 21st, 2021, as the most likely expected end date
  

19   for irrigation for the class of water right holders.
  

20             MR. THOMPSON:  What are you referring to?  I'm
  

21   sorry.
  

22         Q.  (BY MR. RIGBY)  Let's make sure we're on the
  

23   same page, then.
  

24             You're referring to?
  

25         A.  Appendix D of my expert report entitled,
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 1   "Water Rights List With May 25, 2021, Estimated 'Days
  

 2   Run.'"
  

 3             COURT REPORTER:  And, Mr. Miller, if you could
  

 4   slow down a little bit for me, I would appreciate it.
  

 5             THE WITNESS:  I will.
  

 6         Q.  (BY MR. RIGBY)  So, again, Appendix D, as in
  

 7   "dog"?
  

 8         A.  Yes.
  

 9         Q.  And that's, again, Miller Exhibit No. 1?
  

10         A.  Yes.
  

11         Q.  And the list of the various owners and water
  

12   rights comprise of, I think, three and a half pages; is
  

13   that correct?
  

14         A.  Something to that effect.
  

15         Q.  And the last page is what you're referring to
  

16   as your conclusion?
  

17         A.  Yes.
  

18         Q.  And when you say, "average expected end of
  

19   irrigation," again, define what you mean by that?
  

20         A.  That is the day by which if no curtailment
  

21   were to have occurred, that these farmers would be out
  

22   of water, barring any supplementals from other sources,
  

23   private leases, or other things.
  

24         Q.  So does that -- help me out here.  Is that
  

25   with curtailment?  Without curtailment?  What is it?
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 1         A.  That is assuming no curtailment.
  

 2         Q.  Okay.  And did you, then, also address the
  

 3   issue of with curtailment?
  

 4         A.  Not in this particular part of my analysis,
  

 5   no.
  

 6         Q.  Have you done so?
  

 7         A.  No, I would not say that.  I have done
  

 8   computations to deal with another way of looking at
  

 9   dates, but it had nothing to do with, essentially,
  

10   estimating the amount of run days, no.
  

11         Q.  Now, you've heard testimony, even from
  

12   Mr. Lakey this morning, as to projected cutoff dates?
  

13         A.  Yes.
  

14         Q.  So your analysis was done, obviously, before
  

15   you heard this testimony.
  

16             Would that testimony then change, or how close
  

17   was your estimate to the -- to his projected cutoff
  

18   dates?
  

19         A.  Well, again, my analysis only dealt with that
  

20   date with the assumption of no curtailment.  So I
  

21   believe the testimony offered by Kevin Lakey was under
  

22   certain curtailment scenarios.  So I don't believe we
  

23   have the ability to correlate those.
  

24         Q.  So what significance does this particular task
  

25   have to this particular hearing, in your opinion?
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 1         A.  In my opinion, it underscores the fact that
  

 2   the farmers -- the holders of rights within the Little
  

 3   Wood River/Silver Creek drainage, in general, without a
  

 4   curtailment, will be out of water on or about June 21st
  

 5   of this year.  I think that's important to note that
  

 6   most crops are not finished prior to that date and,
  

 7   therefore, some impact to those crops is likely to have
  

 8   happened.
  

 9         Q.  And was that a task assigned to you because of
  

10   the concern of the senior water users?
  

11         A.  I actually assigned myself that task.  It was
  

12   a question that I felt important to answer as an expert,
  

13   and I pursued that analysis.
  

14         Q.  But isn't it a fact that they were very
  

15   concerned about that?
  

16         A.  Yes.  Yes, of course.
  

17         Q.  And conversed that with you?
  

18         A.  I would not say that we really conversed much
  

19   on that.  I knew that they were doing it, I knew it was
  

20   important to them, but there was not really any request,
  

21   formally, from them to do that, to do my analysis.
  

22         Q.  Okay.  Anything else on your computation of
  

23   noncurtailment and the cutoff dates depending upon that?
  

24         A.  No.
  

25         Q.  So your third task, then, was again what?
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 1         A.  It was to answer the question, really, of
  

 2   when -- on what dates, on or about, would the
  

 3   accumulated depletions under a no-curtailment scenario
  

 4   equal those that could be provided as remedy under a
  

 5   curtailment to, essentially, answer the question of when
  

 6   do we need to have a curtailment to match those
  

 7   depletions.
  

 8         Q.  And, again, what source did you use to begin
  

 9   your computation of that analysis?
  

10         A.  Well, it's fundamentally based on the same
  

11   sources that supply the 8,182 acre-feet from my Table 1.
  

12   Because that's a predominant basis in which I made that
  

13   computation.  And other than that, I actually did the
  

14   calculation in several ways.
  

15             One is to just note that under a
  

16   no-curtailment scenario, the midpoint of accumulated
  

17   injury, which would start during the beginning of the
  

18   season, and the end is really the midpoint or the
  

19   halfway point between the full volume of curtailment.
  

20             In other words, if I divided 8,182 in half,
  

21   that that volume would, essentially, be that point at
  

22   which that would have occurred.  But in terms of
  

23   reporting for this document, what I, essentially, did is
  

24   compared my work to the various curtailment scenarios
  

25   that Jennifer Sukow had outlined.
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 1         Q.  That's what I was getting to is that you did
  

 2   then, in fact, go back to the staff memos for purposes
  

 3   of --
  

 4         A.  I did, to the 2021 staff memo by Jennifer
  

 5   Sukow to do that, yes.
  

 6             HEARING OFFICER:  Mr. Miller, I want to remind
  

 7   you that you're cutting Mr. Rigby off halfway through
  

 8   his questions.  You need to wait until he finishes his
  

 9   question.
  

10             THE WITNESS:  Thank you.
  

11             HEARING OFFICER:  Thank you.
  

12         Q.  (BY MR. RIGBY)  Did you use any other staff
  

13   memos in your source or analysis to address this
  

14   particular issue?
  

15         A.  I do not recall any.
  

16         Q.  What modeling, then, or what kind of an
  

17   analysis did you run?
  

18         A.  Well, in this particular case -- I'm going to
  

19   remind myself just momentarily.  In summary, I think in
  

20   this particular case, what I essentially noted is I
  

21   accumulated the estimated depletions from my Table 1,
  

22   compared that to the benefit that would have accrued
  

23   under Jennifer Sukow's curtailment scenario for the
  

24   July 1, and equated those values and, essentially,
  

25   calculated the fact that on or about July the 5th of
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 1   2021, that the accumulated depletions that I had
  

 2   estimated would be, approximately, equal to the benefits
  

 3   that could be rendered to the system based on an
  

 4   interpolation between the July 1 curtailment scenario
  

 5   under Sukow and the August 1 curtailment under Jennifer
  

 6   Sukow.  That point, according to my calculations, was on
  

 7   or about July the 5th.
  

 8         Q.  So, again, in your professional opinion, do
  

 9   you believe that your analysis confirmed Ms. Sukow's
  

10   report?
  

11             Was there enough variance from that that you
  

12   felt it was significant?
  

13         A.  I think what it did is verified to me that the
  

14   selection of a July 1st curtailment scenario was useful,
  

15   and -- for this because that is the date on or which I
  

16   computed that the depletions would, approximately, equal
  

17   the remedies.
  

18         Q.  So in your professional opinion, is a July 1
  

19   curtailment date important?
  

20         A.  What I would say to that is that on a July 1
  

21   date, that a curtailment on that would slightly provide
  

22   more remedy than depletions would demand, if that makes
  

23   sense.
  

24         Q.  Explain that.
  

25         A.  So in other words, the accumulated depletions
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 1   on or through July 1st would be slightly less than the
  

 2   remedy that would be provided under that; and,
  

 3   therefore, essentially, we would be getting more water
  

 4   than the seniors needed to present equity there.  So in
  

 5   other words, a few days later is when the balance point
  

 6   would come between cumulated depletions and remedy under
  

 7   curtailment.
  

 8         Q.  Were you here when Mr. Vincent testified?
  

 9         A.  I was.
  

10         Q.  And were you here when he presented what has
  

11   now been marked IDWR's Exhibit No. 5, which is a SWSI
  

12   for June 1, 2021?
  

13         A.  I was, yes.
  

14         Q.  And based upon his testimony, as I understand
  

15   it, it's because of the severe drought he conducted a
  

16   second SWSI or an updated SWSI due to that.
  

17             Is that what you understand?
  

18         A.  My understanding is that he may have looked at
  

19   an updated SWSI, but did not produce that himself.
  

20         Q.  Oh, I'm sorry, who did produce the SWSI, then?
  

21         A.  SWSIs are produced as a product that's
  

22   produced by NRCS and were -- may have been requested by
  

23   the Department, but were not produced, necessarily, by
  

24   the Department, in my understanding.
  

25         Q.  Okay, my error.  But the fact of the matter is
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 1   it was upon his request that that June 1 SWSI was -- I
  

 2   think that's what he testified to?
  

 3         A.  That is my understanding.
  

 4         Q.  So based upon his testimony and that SWSI that
  

 5   was done by June 1, were you concerned, in any way, of
  

 6   the results of that SWSI?
  

 7         A.  In general, I would say I fully supported the
  

 8   memo that Sean Vincent produced in relation to the SWSI.
  

 9   There is one item that I feel that should have been
  

10   added to that SWSI.
  

11         Q.  And what is that?
  

12         A.  May I refer to the document?
  

13         Q.  Yeah.
  

14         A.  I don't know if I have it in front of me.
  

15         Q.  We have proposed --
  

16             HEARING OFFICER:  You're looking for --
  

17             THE WITNESS:  I'm actually looking for his
  

18   staff memo.
  

19             MR. RIGBY:  Oh, you're looking for his staff
  

20   memo?
  

21             THE WITNESS:  Yeah.
  

22             MR. RIGBY:  IDWR No. 1.  Are you looking for
  

23   the updated SWSI?
  

24             THE WITNESS:  No.
  

25             MR. RIGBY:  Okay.
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 1             THE WITNESS:  I'm looking for his staff memo.
  

 2             MR. RIGBY:  May I?
  

 3             HEARING OFFICER:  Yes.  I've got a copy.
  

 4             THE WITNESS:  I don't see it.
  

 5             HEARING OFFICER:  Here you go.
  

 6             THE WITNESS:  Thank you.
  

 7             MR. RIGBY:  Thank you, Mr. Director.
  

 8             HEARING OFFICER:  Yep.
  

 9         Q.  (BY MR. RIGBY)  Okay.  You're referring to
  

10   IDWR Exhibit No. 1, Mr. Vincent's memo; is that correct?
  

11         A.  That is correct.
  

12         Q.  And what is it that you are wanting to review?
  

13         A.  Well, my only issue with this staff memo is in
  

14   the last paragraph of page 3 wherein Mr. Vincent reports
  

15   the following -- may I read?
  

16         Q.  Please do.
  

17         A.  "For the period of 1991 to 2020, the years
  

18   with the most similar total supplies to the 50th
  

19   exceedance forecast are" -- "for 2021 are 2004 with a
  

20   SWSI of negative 2.6.  And 2020 with a SWSI of negative
  

21   2.8.  Despite being a poor water year, the water volume
  

22   supply in 2004 at 136 KAF just exceeded the 135 KAF
  

23   adequate water supply.
  

24         Q.  So what did you take issue with, if you did?
  

25         A.  The issue that I had with this is after



Administrative Hearing - Vol. IV - June 10, 2021 941

  

 1   reviewing the actual SWSI data that was used to prepare
  

 2   the SWSI, that the 2020 date, which was one of the two
  

 3   that Mr. Vincent had mentioned as being most similar,
  

 4   actually had a KAF value that was much closer to the
  

 5   2021 KAF than 2004.
  

 6             So in my opinion, it would have been nice to
  

 7   have seen it, since it also discussed how the 2020 KAF
  

 8   related to the adequate water supply.  And if he would
  

 9   have done that, then what one would have rendered is
  

10   that under that year 2020, that the result would have
  

11   been that the system would have had a deficit of
  

12   14,000 acre-feet of water.
  

13         Q.  And how did you compute that?
  

14         A.  Simply the difference between the stated
  

15   adequate water supply of 135 KAF versus the 2020 KAF, as
  

16   pursuant to that material of 121 KAF.  So in other
  

17   words, the difference is 135 minus 121.  It would have
  

18   showed a deficit of 14.  And so what I would have liked
  

19   to have seen in this is that statement, in addition to
  

20   the one -- because I believe this is misleading in this
  

21   case, not that it was meant to be done so purposely.
  

22             But I think the common layperson would read
  

23   this sentence and infer that, in fact, the Big Wood
  

24   above Hailey did not have a deficit of water and, in
  

25   fact, if that other statement had been in there, I think
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 1   it would have been clear that the closest similar year
  

 2   showed a deficit of 14,000 acre-feet of water for that
  

 3   drainage.
  

 4         Q.  So that's fairly significant?
  

 5         A.  I believe so.
  

 6         Q.  And it was just because of a choice of years?
  

 7         A.  I don't believe -- I think it was simply just,
  

 8   perhaps, an oversight of reporting.  I think, obviously,
  

 9   the year 2020 was reported.  And what wasn't reported
  

10   was how the deficit would have been different under the
  

11   2020 year rather than the 2004.  Other than that, I
  

12   fully support this memo and support its conclusions and
  

13   approach and methodology.
  

14         Q.  Very good.  So getting back, then, to IDWR's
  

15   Exhibit No. 5, the SWSI that was, as you said, done at
  

16   the request of instead of by Mr. Vincent, is there --
  

17   well, let me just ask you this:  Did you request a
  

18   different SWSI based upon June 1's analysis?
  

19         A.  I did not.
  

20         Q.  Have you -- I'm going to hand you what has
  

21   been marked for, I guess, identification.
  

22             MR. HENDRICKS:  It's in his binder.
  

23             MR. RIGBY:  I'm sorry.
  

24             MR. HENDRICKS:  It's in his binder at 7.
  

25             MR. RIGBY:  You have it in your binder as
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 1   Miller Exhibit No. 7.
  

 2             THE WITNESS:  Okay.  I do not see a Miller 7
  

 3   in this binder.
  

 4             MR. HENDRICKS:  It's right after 6.
  

 5             HEARING OFFICER:  Let's go off the record for
  

 6   a minute.
  

 7             (Discussion held off the record.)
  

 8             HEARING OFFICER:  Back on the record.
  

 9             All right.  We're recording again.
  

10             Mr. Rigby?
  

11             MR. RIGBY:  Thank you, Mr. Director.
  

12         Q.  (BY MR. RIGBY)  Mr. Miller, what is -- would
  

13   you identify Miller Exhibit No. 7?
  

14         A.  I will.  This is a preliminary SWSI that I
  

15   developed within the last several days to address what I
  

16   felt was a more appropriate way to gage the water supply
  

17   for the Little Wood River/Silver Creek drainage.
  

18         Q.  And what would be the difference between --
  

19   because it states it's June 1 -- what is the difference
  

20   between the June 1 SWSI, that is labeled Miller Exhibit
  

21   No. 7, and the IDWR's Exhibit No. 5, as requested by
  

22   Mr. Vincent?
  

23         A.  I think the main difference is the -- a
  

24   representativeness of the SWSI.  As people may or may
  

25   not understand, a SWSI is developed at a given gaging
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 1   station for a particular basin and a particular group of
  

 2   water users.
  

 3             In my opinion, the SWSI for Hailey, for above
  

 4   Hailey, and for that below Magic are poor
  

 5   representations of a supply of water to the Little Wood
  

 6   River/Silver Creek drainage.  Whereas, the most obvious
  

 7   selection of SWSI for that is the headwaters of the
  

 8   waters that feed the users of Little Wood/Silver Creek
  

 9   drainage, essentially.
  

10         Q.  So running a SWSI for the Sportsman's Access
  

11   gage versus the one above, you think, is significant?
  

12         A.  Is a much better approximation of the issues
  

13   at hand, in my opinion, yes.
  

14             MR. RIGBY:  And, therefore, Mr. Director, we
  

15   would ask that Miller Exhibit No. 7 be introduced for
  

16   that purpose.  Especially because the IDWR Exhibit No. 5
  

17   came in, obviously, during the examination of
  

18   Mr. Vincent during the hearing.
  

19             HEARING OFFICER:  And so are you moving for
  

20   the admission of this document?  Or what is your --
  

21             MR. RIGBY:  I am.
  

22             HEARING OFFICER:  Okay.  Any objections to the
  

23   admission of this document?
  

24             MR. THOMPSON:  Yes, Director.  We would object
  

25   to the introduction and admission of this exhibit.  And
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 1   may I voir dire in aid of objection?
  

 2             HEARING OFFICER:  Yes, I'm interested.
  

 3
  

 4                    VOIR DIRE EXAMINATION
  

 5   QUESTIONS BY MR. THOMPSON:
  

 6         Q.  Mr. Miller, have you had any experience
  

 7   preparing SWSI tables before?
  

 8         A.  No.
  

 9         Q.  Have you prepared any for any clients?
  

10         A.  No.
  

11         Q.  Is this the first one you've ever done?
  

12         A.  It is.
  

13         Q.  Has it been recognized by anybody?
  

14         A.  No.
  

15             MR. THOMPSON:  I would say he's not qualified
  

16   to prepare a table like this, Director.
  

17             HEARING OFFICER:  Mr. Rigby, response, if you
  

18   want?
  

19             And I will just say, you've compared the
  

20   document that was marked as IDWR Exhibit No. 5, but the
  

21   SWSI number was prepared by NRCS.
  

22             MR. RIGBY:  That is correct.
  

23             HEARING OFFICER:  And this document has not
  

24   been prepared by NRCS.  So, in my opinion, they're not
  

25   comparable.  But, anyway, that's my reaction.
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 1             MR. RIGBY:  Fair point.  Fair point.
  

 2         Q.  (BY MR. RIGBY)  Let me just ask you, then,
  

 3   what -- how did you -- what tool did you use or model
  

 4   did you use in order to prepare this?
  

 5         A.  I used discharge data from Silver Creek, the
  

 6   Sportsman's Access gage.  I also used AgriMet data for
  

 7   the Picabo AgriMet station.  And I would argue, Counsel,
  

 8   that these would be things that I would normally do
  

 9   under any analysis of surface water hydrology, standard
  

10   thing for any surface water hydrologist to have done,
  

11   and, therefore, not in any way, you know, unique in that
  

12   regard.
  

13             In addition to that, as included in this SWSI,
  

14   preliminary SWSI, I have listed a reference to the SWSI
  

15   development protocol listed by the NRCS, which is
  

16   provided online and provides a very simple outline of
  

17   the methods that, I would submit, almost anyone could
  

18   follow to create this table.
  

19         Q.  So if you weren't following the SWSI regime or
  

20   the SWSI model, could you come up with the same
  

21   conclusion that you've come up with in this particular
  

22   preliminary SWSI that you're referring to?
  

23         A.  Indeed.  If we were to rename this analysis of
  

24   the predicted water supply in this year versus an
  

25   adequate supply, and renamed it, the analysis would
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 1   stand as is, yes.  I couched it in the framework of a
  

 2   SWSI, which, frankly, again, is mathematically very
  

 3   simple, simply because that seems to be the desire or
  

 4   the method that the Department utilizes.  But, yes, the
  

 5   analysis is simply a frequency analysis and a prediction
  

 6   of the 2020 year -- 2021 irrigation year.
  

 7             HEARING OFFICER:  The objection is sustained.
  

 8             Mr. Rigby, if you want to ask Mr. Miller about
  

 9   some of the factors and the background that led the
  

10   development, he's free to testify about those, but I
  

11   don't want to have an -- I guess, an outlier SWSI
  

12   document in the record.
  

13             MR. RIGBY:  Understood.  Understood,
  

14   Mr. Director.
  

15         Q.  (BY MR. RIGBY)  All right.  So let's do that,
  

16   Mr. Miller.
  

17             So, again, you started to address what sources
  

18   you use to come up with the -- a conclusion.  So let's
  

19   talk about your sources, what you did with those, how
  

20   you computed those, and in the end, what your conclusion
  

21   was.
  

22         A.  Very well.  The initial analysis began with an
  

23   analysis of the April and May discharges at the
  

24   Sportsman's Access gage.
  

25         Q.  And where did you get those?
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 1         A.  From the website.  And I did that back until
  

 2   1994, to look at the most recent period of interest,
  

 3   and, essentially, acquired average April-May discharges
  

 4   for that period, order ranked those.  And I will
  

 5   underscore this point, that the 2021 year is represented
  

 6   in that data set.  So I could stack --
  

 7         Q.  Explain that.  Explain that.
  

 8         A.  So in other words, 2021 we had records.  These
  

 9   were physical records of 2021 that were included in this
  

10   preliminary part of the analysis, as opposed to
  

11   predictions.  Okay?
  

12             So when we add -- we pull those records, and
  

13   then when we order rank them, we see -- we can see where
  

14   2021 sits within that spectrum.  And when we do that, we
  

15   see that the most -- the year most like 2021 is the year
  

16   1994, which I believe has been testified to in these
  

17   proceedings in other ways.  And so --
  

18         Q.  And you support that year?
  

19         A.  I do.  I do.
  

20         Q.  Continue.
  

21         A.  So using that 1994, what I then did was take
  

22   the total discharge for May and -- or excuse me -- for
  

23   April and May, which was recorded, and then using 1994
  

24   as a predictor, added to that what the predictions for
  

25   1994 would be or were to create, essentially, a
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 1   prediction of the 2021 irrigation season pursuant to the
  

 2   gage at -- or the Sportsman's Access gage.
  

 3         Q.  And is this methodology something that you
  

 4   have used in the past?
  

 5         A.  It has.  Very typical for one to predict using
  

 6   a part of a discharge sequence and a prediction from
  

 7   another, yes.
  

 8         Q.  And so as a result of that, were you able to
  

 9   come up with a prediction?
  

10         A.  I was.  That prediction resulted in a value of
  

11   34,530 acre-feet of water for 2021.
  

12         Q.  Meaning what?
  

13         A.  That's how much water would be available
  

14   pursuant to the -- as measured at the gage, Sportsman's
  

15   Access gage, for the '21 irrigation -- 2021 irrigation
  

16   season.
  

17         Q.  And that's taking into consideration
  

18   curtailment?
  

19         A.  I would believe it would presume no
  

20   curtailment, because that is the current status quo.  So
  

21   that would presume that no curtailment were to have
  

22   happened.
  

23         Q.  So that amount of water would be available
  

24   without curtailment?
  

25         A.  That amount of water would be the amount of
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 1   water that I would predict would be in the system in the
  

 2   irrigation season of 2021 without curtailment.
  

 3         Q.  And what does that -- to you, what, then, do
  

 4   you conclude as far as this particular hearing is
  

 5   concerned?
  

 6         A.  Well, I have to take that number in
  

 7   combination with estimates of the adequate water supply
  

 8   that I think has been already entered into testimony
  

 9   here today.  And that value would need to be compared to
  

10   the adequate water supply to render any opinion.
  

11             What I did in my analysis was take the three
  

12   years that Kevin Lakey had already testified to
  

13   representing adequate water years, and then what I did
  

14   was I took the cumulative, the total volume of water in
  

15   each of those three years that was recorded to have gone
  

16   through the Sportsman's Access gage and took an average
  

17   with the intent that that should represent, at that
  

18   point, an adequate supply of water.  When I did that,
  

19   the value came out to be 45,310 acre-feet of water.
  

20             So in summary, then, if one has -- if the
  

21   adequate water supply volume at that point is,
  

22   essentially, 45,000 acre-feet, and the expected this
  

23   year is 34,000 acre-feet, the delta represents a deficit
  

24   of what this year should have compared to the adequate
  

25   water supply year.
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 1         Q.  Again, getting back to the water needs, go
  

 2   into depth and more detail on how you came up with that
  

 3   number or how you computed that number.
  

 4         A.  Well, again, it was simply taking the
  

 5   testimony of Kevin Lakey that the 2000, 2009, and
  

 6   2010 years represented an adequate year, and simply
  

 7   queried the USGS discharge records for what the total
  

 8   volume of water was for the irrigation season for those
  

 9   years to compute an average of 45,310 acre-feet.
  

10         Q.  So the deficit, then, is to take that number,
  

11   subtracting from the 30-some-odd thousand that you
  

12   calculated would be the discharge, and you're saying
  

13   that's the deficit?
  

14         A.  That is.  And that deficit is, approximately,
  

15   10,000 acre-feet.  And I would submit that in my best
  

16   opinion as an expert in this area, that this year
  

17   there's going to be a 10,000 acre-feet deficit in the
  

18   year 2021 versus the adequate water supply for the
  

19   Little Wood River/Silver Creek drainage.
  

20         Q.  And is this, again, taken at the Sportsman's
  

21   Access?
  

22         A.  This is at Sportsman's Access, yes.
  

23         Q.  As opposed to anything above?
  

24         A.  Anything above and/or below.  Yes, it's its
  

25   own estimate.
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 1         Q.  Understood.
  

 2         A.  Yes.
  

 3             MR. RIGBY:  I have no further questions.
  

 4             HEARING OFFICER:  Thank you, Mr. Rigby.
  

 5             Mr. Fletcher, any questions?
  

 6
  

 7                     DIRECT EXAMINATION
  

 8   QUESTIONS BY MR. FLETCHER:
  

 9         Q.  Just to follow up with the last line of
  

10   inquiry, when you were doing the calculations at
  

11   Sportsman's gage -- or Sportsman's Access, did you do
  

12   any calculations for conveyance from that point to the
  

13   Little Wood and Silver Creek users?
  

14         A.  I did.
  

15         Q.  Can you explain that, please?
  

16         A.  I can, in the sense that I -- during --
  

17   actually, during the morning's proceedings, I took Kevin
  

18   Lakey's testimony, which was, I believe, that there was
  

19   40,004 acre-feet was what he computed as the adequate
  

20   water supply at Station 10 or in his area.  And I
  

21   believe he also testified there was 5,000 of that that
  

22   was delivered through Magic.
  

23             And so to normalize that to what I did, I
  

24   subtracted 5,000 to get that 35,004 represented -- if
  

25   there was no input from Magic -- represents an adequate
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 1   water supply volume for the area that is served.  And I
  

 2   simply then took that value and assumed that there would
  

 3   be 25 percent seepage losses from the Sportsman's Access
  

 4   gage to Station 10, and to normalize it back to that
  

 5   value.
  

 6             And when I do that, I get a value of 43,755
  

 7   for an adequate water supply volume normalized to the
  

 8   gage of the Sportsman's Access gage.  The difference
  

 9   between my number and his, in that regard -- and I will
  

10   say this, done in two completely independent methods --
  

11   yielded a difference of only 2.2 percent.  So in that
  

12   way, I analyzed the seepage losses and took those into
  

13   account.
  

14             MR. FLETCHER:  I have no further questions.
  

15             MR. RIGBY:  Mr. Director, I failed to
  

16   introduce -- or ask for the introduction of Miller
  

17   Exhibit No. 1, which is his expert report.
  

18             HEARING OFFICER:  Any objection to the
  

19   admission of the document that Mr. Rigby has referred
  

20   to?
  

21             Hearing no objection, the document marked as
  

22   Miller Exhibit 1 is received into evidence.
  

23             (Miller Exhibit 1 received.)
  

24             HEARING OFFICER:  Thank you.
  

25             Mr. Thompson or --
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 1             MR. THOMPSON:  Can we take a quick break?
  

 2             HEARING OFFICER:  Yeah, that would be fine.
  

 3   Ten minutes.  We'll be back at, what, five to 3:00.
  

 4             (Break taken.)
  

 5             HEARING OFFICER:  We're back on the record.
  

 6
  

 7                      CROSS-EXAMINATION
  

 8   QUESTIONS BY MR. THOMPSON:
  

 9         Q.  Good afternoon, Mr. Miller.  Travis Thompson
  

10   for the South Valley Ground Water District.
  

11         A.  Hello.
  

12         Q.  We met at your deposition a week ago.  It
  

13   feels like a year ago.
  

14         A.  It does.
  

15         Q.  Just to follow up, at that deposition you
  

16   identified you've had emails and data you've received
  

17   from Kevin Lakey; is that true?
  

18         A.  That is true.
  

19         Q.  And have you provided those spreadsheets and
  

20   that data?
  

21         A.  I have provided them to my attorneys.  After
  

22   that, I do not know what happened to them at that point.
  

23             MR. THOMPSON:  We still haven't seen anything.
  

24   If we could get that today --
  

25             MR. RIGBY:  I will.
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 1             MR. THOMPSON:  -- that would help.
  

 2         Q.  (BY MR. THOMPSON)  And you also referenced
  

 3   documents and emails from Tim Luke and Jennifer Sukow.
  

 4             Do you recall that?
  

 5         A.  I do.
  

 6         Q.  And has that been produced to Mr. Rigby as
  

 7   well?
  

 8         A.  That has been produced.
  

 9             MR. RIGBY:  Yeah.
  

10         Q.  (BY MR. THOMPSON)  Getting back to the --
  

11   well, let's just start here.
  

12             Would you agree that your past experience in
  

13   groundwater modeling has primarily concerned contaminant
  

14   transfer simulations?
  

15         A.  I would not agree with that.
  

16         Q.  Why not?
  

17         A.  Any groundwater model that has a contaminant
  

18   transport component is, necessarily, built upon a flow
  

19   model that has to be built prior to the analysis of
  

20   contaminant transport.  So I would say the vast majority
  

21   of the experience would be with flow models and not with
  

22   contaminant transport models.
  

23         Q.  But you've worked in that for contaminant
  

24   transfer simulations, the work you have done
  

25   specifically?
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 1         A.  Well, yes, I've done both.
  

 2         Q.  And your current consulting work focuses on
  

 3   general environmental services and contaminant transport
  

 4   modeling?
  

 5         A.  It does.
  

 6         Q.  And this work with the Big Wood and Little
  

 7   Wood water users is your first consulting job concerning
  

 8   irrigation water rights?
  

 9         A.  I think that is a fair statement, yes.
  

10         Q.  As well as evaluating surface water hydrology
  

11   related to irrigation projects?
  

12         A.  I would not agree with that.
  

13         Q.  Okay.  What do you disagree with?
  

14         A.  Well, almost any groundwater model built that
  

15   tries to link surface water and groundwater,
  

16   necessarily, deals with estimation of surface hydrologic
  

17   issues irrespective of whether they're from irrigation
  

18   systems or from natural flows.  There's really no
  

19   difference, so I would not agree with that
  

20   characterization.
  

21         Q.  Okay.  My question was specific to irrigation
  

22   projects, surface water hydrology and irrigation
  

23   projects.
  

24         A.  So can you repeat the question, then, for me?
  

25         Q.  Would you agree this is your first consulting
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 1   job evaluating surface water hydrology related to
  

 2   irrigation projects?
  

 3         A.  No.
  

 4         Q.  That's a little different answer than you gave
  

 5   me a week ago.  I'm just concerned what the difference
  

 6   is.
  

 7         A.  Well, I have an example of several projects
  

 8   that I'm currently working on that deal with irrigation
  

 9   systems and surface hydrology components, and I may not
  

10   have had access or recalled those at that time.  And I
  

11   can share those, if you'd like, now?
  

12         Q.  Sure.
  

13         A.  I'm involved in two projects with Madison
  

14   County, Idaho, presently, that deal both with natural
  

15   streams and irrigation systems where I am involved
  

16   directly in determining the hydrologic issues of those.
  

17             One is the FEMA floodplain mapping support
  

18   project in Madison County for which I am subcontracted
  

19   by Forsgren Engineering to perform those functions.  The
  

20   second, I hold the prime contract with the -- Madison
  

21   County in the Lyman Creek Levy accreditation project,
  

22   and a major component in that is to redevelop the
  

23   hydrology for the system of which I am personally
  

24   responsible.  So there's two examples.
  

25         Q.  How about as far as evaluating the surface
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 1   water supply for an irrigation project?
  

 2         A.  That are only irrigation projects?
  

 3         Q.  Correct.
  

 4         A.  I would submit a natural surface stream is,
  

 5   obviously, an irrigation project.
  

 6         Q.  How about diverted irrigation projects where
  

 7   you have a diversion from the stream evaluating surface
  

 8   water supplies for that project?
  

 9         A.  I believe I've answered the question.  The two
  

10   that I provided.
  

11         Q.  And you've not consulted on any new water
  

12   right applications or water right transfers before; is
  

13   that correct?
  

14         A.  That is true.
  

15         Q.  So would you agree you've never analyzed
  

16   hydrology in the context of injury to a water right from
  

17   changes in either a surface or groundwater source?
  

18         A.  I think I would agree with that.
  

19         Q.  And you've only been qualified as an expert
  

20   one time in regards to a stream alteration permit before
  

21   IDWR?
  

22         A.  That is correct.
  

23         Q.  And that was the -- concerned the impact of a
  

24   proposed bridge structure on trumpeter swans in Madison
  

25   County?
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 1         A.  That is correct.
  

 2         Q.  So you've been retained by the Big Wood and
  

 3   Little Wood users since February of '19; is that --
  

 4         A.  I believe that is correct.
  

 5         Q.  -- what you testified?
  

 6             And you've been working for the Big Wood Canal
  

 7   Company for about a year?
  

 8         A.  That is approximately correct.  I do not have
  

 9   the dates, but that is approximately correct.
  

10         Q.  And you're retained by the Big Wood Canal
  

11   Company to prepare for a potential water delivery call?
  

12         A.  That is my understanding, yes.
  

13         Q.  And in this case, you started working on your
  

14   report -- I think that was Exhibit 1, if I've got it
  

15   right -- about May 11th; is that right?
  

16         A.  That is my recollection.
  

17         Q.  And you've had several conversations with
  

18   Kevin Lakey and Department staff since that time?
  

19         A.  I have had several conversations with Kevin
  

20   Lakey.  I have had, to my recollection, one conversation
  

21   with Department staff.
  

22         Q.  And you did not interview any senior surface
  

23   water users; is that true?
  

24         A.  In preparation for my report?
  

25         Q.  Correct.
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 1         A.  No.
  

 2         Q.  Okay.  Who did you interview?
  

 3         A.  I'm sorry?
  

 4             MR. RIGBY:  I think he said "no," Counsel.
  

 5         Q.  (BY MR. THOMPSON)  I'm just -- I asked you
  

 6   last week if you interviewed anybody in preparation for
  

 7   your report, and you said you do not recall interviewing
  

 8   anybody, so did that change between last week and now?
  

 9         A.  No.  That's still my testimony.
  

10         Q.  And you prepared an earlier report dated
  

11   May 26th that has since been superseded; is that
  

12   correct?
  

13         A.  That is correct.
  

14         Q.  And that's the exhibit we have here today, the
  

15   June 1st report?
  

16         A.  That is correct.
  

17         Q.  And that was provided to us last week, I think
  

18   about an hour before your deposition; do you recall?
  

19         A.  I think that is correct.
  

20         Q.  As far as that June 1st report and your prior
  

21   May 26th, the main difference was the removal of the
  

22   water users shortfall calculations; would you agree with
  

23   that?
  

24         A.  That is correct.
  

25         Q.  Let's turn to your report.  Do you have that
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 1   in front of you --
  

 2         A.  I do.
  

 3         Q.  -- Exhibit 1?
  

 4             You talked about three different areas you
  

 5   captured in this report.  The first, hydrologic impacts
  

 6   to Little Wood/Silver Creek drainage -- and I'll call
  

 7   that with curtailment -- during the 2021 irrigation
  

 8   season.  And then depletion and potential injury to
  

 9   seniors during the 2021 irrigation season.
  

10             Is that a general characterization of that?
  

11         A.  I would not agree with that, as I heard you
  

12   say with the assumption of curtailment.  My analysis on
  

13   impacts or depletions was assuming without curtailment
  

14   in terms of computing depletions.
  

15         Q.  The first part was without curtailment, the
  

16   second part was with; is that correct?
  

17         A.  Yes, that is correct.
  

18         Q.  And as far as evaluating the model impacts of
  

19   pumping, you reviewed and relied upon Jennifer Sukow's
  

20   2019 curtailment runs; is that true?
  

21         A.  That is correct.
  

22         Q.  So as far as modeling, I heard you say you did
  

23   not have access to a MODFLOW program; is that true?
  

24         A.  That is true.
  

25         Q.  And are you aware that the Department's Wood
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 1   River Valley model, 1.1, is available for download from
  

 2   the Department website?
  

 3         A.  I am, yes.
  

 4         Q.  And have you downloaded that before?
  

 5         A.  No.
  

 6         Q.  Any reason why?
  

 7         A.  Yes.  The platform that I use and am
  

 8   accustomed to to most efficiently model is the GMS
  

 9   platform produced by Aquaveo, LLC.  It's one of,
  

10   arguably, two or three platforms used in the world.  And
  

11   a simple download of the files from IDWR does not lend
  

12   itself to direct use under GMS platform.
  

13         Q.  And that was the software you're looking at
  

14   developing or trying to convert that to.
  

15             Is that something in progress?
  

16         A.  That's right, yes.
  

17         Q.  And as far as performing your own model runs
  

18   with either platform, how long does that take?
  

19         A.  If one were to have a platform?
  

20         Q.  Yes.
  

21         A.  It depends on which questions are posed.  In
  

22   this particular case, if the questions were posed of a
  

23   July 1st, an August 1st curtailment, that run could,
  

24   most likely, be done in several days and written up
  

25   within another several days.
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 1         Q.  Over a week?
  

 2         A.  Probably.
  

 3         Q.  Maybe two weeks?
  

 4         A.  I believe that could be done, yes.
  

 5         Q.  And you said you had some familiarity with the
  

 6   ESPAM model, is that correct, on the Eastern Snake Plan?
  

 7         A.  I said I had review capacity with that.  So,
  

 8   yes, during its initial phase of development.
  

 9         Q.  Have you performed any model runs with that
  

10   model?
  

11         A.  I have not.
  

12         Q.  Are you aware of how many model cells are in
  

13   the ESPAM model?
  

14         A.  I do not recall that number.
  

15         Q.  Does 11,000, thereabouts, sound correct?
  

16         A.  I know that the model's grid cells are mile by
  

17   mile.  There is, I believe, 890 square miles at the
  

18   INEL.  So my best recollection would be, no, that it is
  

19   something less than that probably.
  

20         Q.  I thought I've seen that number before.
  

21   That's okay.  That's close enough.
  

22             How many model cells in the Wood River Valley
  

23   aquifer?
  

24         A.  I do not have that information.
  

25         Q.  Does 55,000 come to mind?
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 1         A.  I cannot -- I do not know.
  

 2         Q.  So assuming that's correct, if there were
  

 3   55,000 model cells would evaluating certain response
  

 4   functions or making changes to those take much longer
  

 5   than working on the ESPAM model?
  

 6         A.  So you're asking me to do a comparison of an
  

 7   equal question on the ESPAM versus the --
  

 8         Q.  Sure.
  

 9         A.  Okay.  The more model cells that are present
  

10   would affect run time.  And since I don't know what the
  

11   individual number of cells are, I think I -- that's all
  

12   I can say to that; it would affect run time.
  

13         Q.  You wouldn't have experience of making
  

14   individual model runs with either model; is that true?
  

15         A.  Not of either of those two, that is correct.
  

16         Q.  So getting back to your report, you've looked
  

17   at Jennifer Sukow's 2019 curtailment runs, and
  

18   specifically the modeled impacts for 2007 --
  

19         A.  That is right.
  

20         Q.  -- is that correct?
  

21             And the second page of your report, you
  

22   contend that when single-year effects of pumping are
  

23   considered for multiple years, the hydrologic effects
  

24   overlap and are additive.
  

25             And is that -- is this contention based upon
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 1   the Department's model run and estimated hydrologic
  

 2   responses to simulated curtailment?
  

 3         A.  I believe that is my personal conclusion, not
  

 4   anything put out by the Department.
  

 5         Q.  So you didn't perform any actual model runs
  

 6   for this; is that correct?
  

 7         A.  I did not.
  

 8         Q.  And then as part of this exercise, you said
  

 9   you took the estimated volumes of consumptive use and
  

10   linearly scaled them to the consumptive use of 41,000
  

11   acre-feet for 2007; is that correct?
  

12         A.  That is correct.
  

13         Q.  And you used data from Tim Luke for that
  

14   groundwater pumping in 2019 and 2020?
  

15         A.  That is correct.
  

16         Q.  And then you made an assumption that 2021 will
  

17   be similar to 2020?
  

18         A.  That is correct.
  

19         Q.  With respect to that data that Mr. Luke gave
  

20   you, that was orally; is that correct?
  

21         A.  That is correct.
  

22         Q.  And you've not verified that data, have you?
  

23         A.  I have attempted to verify it, but have not
  

24   been able to do so to date.
  

25         Q.  So the answer is no you haven't verified?
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 1         A.  The answer is no.
  

 2         Q.  That's something you did not have time to do
  

 3   with the short schedule?
  

 4         A.  I think that would be an accurate
  

 5   representation, yes.
  

 6         Q.  Based upon evaluating 2007 to today, have you
  

 7   considered crops that are planted in the Bellevue
  

 8   Triangle this year?
  

 9         A.  To the extent that I've created an estimate of
  

10   irrigation water requirement for general crops within
  

11   the area, yes.  And I assume that that general crop
  

12   selection is represented in the current year.  So to
  

13   that extent, yes.
  

14         Q.  So to the extent that you believe 2007 is
  

15   accurate as to what's going on in 2021, that's as far as
  

16   you've gone?
  

17         A.  In terms of crop --
  

18         Q.  Correct?
  

19         A.  -- issues, yes.
  

20         Q.  And how about changes in efficiency on the
  

21   individual farms?
  

22         A.  No, I have not considered that.
  

23         Q.  Have you evaluated seepage losses in
  

24   irrigation canals?
  

25         A.  No, I have not.
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 1         Q.  So let's turn to your page 6 -- I'm sorry --
  

 2   Table 1, page 4.
  

 3         A.  Okay.
  

 4         Q.  So your column, "Total Silver Creek Impacts"
  

 5   -- and you have it identified by month -- this is your
  

 6   sum of total pumping impacts from '19, '20, and 2021; is
  

 7   that correct?
  

 8         A.  It is a cumulative number that represents
  

 9   2019, 2020, and 2021, yes.
  

10         Q.  And your "Total Irrigation Season"
  

11   number, 8,182 acre-feet, that's just the total of the
  

12   irrigation season, April through September?
  

13         A.  That is correct.
  

14         Q.  And do you agree that these impacts or
  

15   depletions do not equate to injury to a water right; is
  

16   that true?
  

17         A.  I'm not qualified to indicate whether a
  

18   depletion equates to injury.
  

19         Q.  At least a week ago you said it did, and I'm
  

20   just curious what's happened between now and then?
  

21         A.  I would say that it's -- depletions are a
  

22   potential injury.
  

23         Q.  But as far as depletions themselves do not
  

24   equate to injury; would you agree with that, or not?
  

25         A.  I would agree with that.
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 1         Q.  You agree that crop demands can be less than
  

 2   what's stated on a water right, as far as maximum
  

 3   diversion right?
  

 4         A.  Yes, I agree.  Although, I will say that I've
  

 5   been -- well, I'll leave it at that.
  

 6         Q.  And that a senior surface water user may not
  

 7   be injured every year that groundwater pumping occurs;
  

 8   would you agree with that?
  

 9         A.  I would agree with that, yes.
  

10         Q.  And specifically for this case, you did not
  

11   analyze total annual crop water need for the seniors in
  

12   this case; is that true?
  

13         A.  I would not agree with that assessment.  The
  

14   previous testimony I provided, I believe, determines or
  

15   endeavors to determine the needed water to supply to the
  

16   crops within the Little Wood River/Silver Creek
  

17   drainage.
  

18         Q.  Okay.  I'll just -- again, that's a different
  

19   answer than I received last week.  I asked you:  "Have
  

20   you looked at a total annual volume crop water need for
  

21   the seniors in this case?"
  

22             Your answer was "no."
  

23         A.  And, yeah, I will qualify that by that I
  

24   developed the analysis that I presented earlier within
  

25   the last several days.
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 1         Q.  The exhibit that was not admitted this
  

 2   morning --
  

 3         A.  Yes.
  

 4         Q.  -- is that what you're talking about?
  

 5         A.  Yes.
  

 6         Q.  That was your effort to look at total crop
  

 7   water need for individual seniors in this case?
  

 8         A.  Not individual seniors, as a system.
  

 9         Q.  That was my question.  So back to your Table 2
  

10   on page 6 of your report --
  

11         A.  Okay.
  

12         Q.  -- if you'd look at that.
  

13             That table shows the differences between
  

14   curtailment dates of July 1st or August 1st of this
  

15   year; is that correct?
  

16         A.  It does.
  

17         Q.  And your July 1st curtailment number, that
  

18   3,001 acre-feet --
  

19         A.  Uh-huh.
  

20         Q.  -- that number is made up of pumping impacts
  

21   from one-third of April, all of May, and all of June; is
  

22   that correct?
  

23         A.  That is my understanding, yes.
  

24         Q.  And then you've added the partial impacts from
  

25   the past two years in July, August, and September?
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 1         A.  That is my -- yes, I think that is correct.
  

 2         Q.  And for the August 1st curtailment number,
  

 3   that 4,695, is that pumping impacts from a third of
  

 4   April, all of May, all of June, and all of July, and
  

 5   then the partial impacts from the past two years in
  

 6   August and September?
  

 7         A.  Are you referring to the second column under
  

 8   "REACH GAINS" that says "4,695"?
  

 9         Q.  Correct.
  

10         A.  Those numbers -- no.  The answer would be no.
  

11   Those numbers are directly out of Sukow's 2021 staff
  

12   memo, not my computations.
  

13         Q.  So the -- your impact number includes pumping
  

14   from prior years, but the reach gains does not; is that
  

15   true?
  

16         A.  I guess I can't comment on how those were
  

17   produced, necessarily, by Jennifer -- Ms. Sukow, they
  

18   are just out of her report.
  

19         Q.  So would you agree that the impacts -- from
  

20   the Department's standpoint of administration -- that
  

21   the impacts from pumping in 2019 and 2020 cannot be
  

22   remedied this year?
  

23         A.  Can you repeat that question, Travis, please?
  

24         Q.  As far as the Department's standpoint, they
  

25   have the authority to curtail water rights; would you
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 1   agree with that?
  

 2         A.  I do.
  

 3         Q.  And to your knowledge, did they curtail water
  

 4   rights in 2019?
  

 5         A.  No.
  

 6         Q.  How about 2020?
  

 7         A.  Not to my knowledge.
  

 8         Q.  And that would be my question for this year,
  

 9   for that pumping that was authorized in those two years,
  

10   can the Department curtail this year as a result of that
  

11   prior pumping?
  

12         A.  That's a question of law that I'm not
  

13   qualified to answer.
  

14         Q.  So you do agree that they were allowed to pump
  

15   in those two years; correct?
  

16         A.  I do.
  

17         Q.  And are you aware of any determination that
  

18   they were out of priority in those years?
  

19         A.  I'm not aware of any determination.
  

20         Q.  And did the seniors allege shortfalls in those
  

21   years?
  

22         A.  They may or may have not.  I am not aware of
  

23   that condition.
  

24         Q.  So as far as this year, your evaluation was
  

25   for irrigation season impacts only; is that correct?
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 1         A.  That is correct.
  

 2         Q.  And it was your understanding, at least at
  

 3   your deposition, that was because your clients have not
  

 4   made any claim upon water outside their season of use;
  

 5   would you agree with that?
  

 6         A.  I'm not aware of any such claim for the
  

 7   clients in the Little Wood River/Silver Creek drainage.
  

 8         Q.  And your analysis relies upon the Department's
  

 9   curtailment run of the entire basin in the model
  

10   boundary; is that correct?
  

11         A.  That is my understanding, yes.
  

12         Q.  But then you reduced it by a couple factors,
  

13   would you agree with that, the 15 percent for irrigation
  

14   efficiency, and 30 percent for pumping north of Glendale
  

15   Road?
  

16         A.  Are you referring to my numbers in column --
  

17   the second column under "IMPACTS" or Table 1 or both.
  

18         Q.  I thought it was the impacts of -- your
  

19   impacts, correct, your column?
  

20         A.  I'm still confused.
  

21         Q.  Okay.  When you looked at the curtailment memo
  

22   that Jennifer Sukow did, did you reduce that by a couple
  

23   factors?
  

24         A.  I did not reduce any of her work by any
  

25   factors, I only applied those factors to my own work.
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 1         Q.  Okay.  And what were those factors?
  

 2         A.  Essentially, my basis that -- I think I
  

 3   understand your line of questioning -- to arrive at the
  

 4   8,182 -- I'm going to refer to notes, if I may?
  

 5         Q.  Sure.
  

 6         A.  I used recorded withdrawals for the entire
  

 7   domain of 37,377 for 2019, 47,715 acre-foot for 2020,
  

 8   and an assumed value of 47,715 acre-feet for 2021 to
  

 9   arrive at an average value of 44,269.  I then assumed a
  

10   15 percent loss for return flows to get to a value of
  

11   37,629, and then further reduced that by .68 or 68 -- I
  

12   guess -- further reduced it by 32 percent to account for
  

13   only those withdrawals within the potential area of
  

14   curtailment, yes.
  

15         Q.  And that's reflected in your Table 1.  I'm
  

16   sorry, I think I was on the wrong table.
  

17         A.  That is -- that's how -- are you referring to
  

18   the 8,182?
  

19         Q.  Yes.
  

20         A.  That's how that number was -- part of the
  

21   support for that number arrives out of that -- those
  

22   calculations, yes.
  

23         Q.  Would it be correct to say you did not analyze
  

24   pumping from any particular well or response function?
  

25         A.  That is correct.
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 1         Q.  And you did not evaluate the pumping from the
  

 2   different aquifers; is that true?
  

 3         A.  That is correct.
  

 4         Q.  That would be the unconfined and the confined
  

 5   system in the Wood River aquifer?
  

 6         A.  That is correct.
  

 7         Q.  But you would agree that the location of a
  

 8   well and which aquifer it pumps from is important for
  

 9   purposes of estimating impacts on Silver Creek?
  

10         A.  I would, in general.  However, within the
  

11   context of what I did, those effects, in my opinion, are
  

12   integrated into Jennifer Sukow's model responses, which
  

13   integrate both the responses from the unconfined and the
  

14   confined aquifers.  So in this case, I do not believe
  

15   there's a distinction in terms of the numbers I used,
  

16   but in general, yes, I would agree with your statement.
  

17         Q.  How about for administration for the rest of
  

18   this irrigation season, I guess, as far as putting water
  

19   into Silver Creek or when it would show up, would that
  

20   be an important factor?
  

21         A.  Yes, I believe that would be an important
  

22   factor.
  

23         Q.  Maybe more important than on a year-to-year
  

24   analysis or a general overview of the Basin?
  

25         A.  Can you clarify, please?
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 1         Q.  Yeah, certainly.  If you're looking at
  

 2   curtailing an individual groundwater right for the 2021
  

 3   irrigation season, at some point, would it be important
  

 4   to know that particular wells impact on the stream and
  

 5   its timing?
  

 6         A.  I believe that would be important to know,
  

 7   yes.
  

 8         Q.  Would that sort of evaluation evaluate the
  

 9   uncertainty of the predicted model result?
  

10         A.  Analysis -- so the analysis you're discussing
  

11   is analysis of which wells would have the most impact on
  

12   responses.
  

13         Q.  Certainly.  Individual wells.
  

14         A.  I don't think that has any bearing on the
  

15   accuracy of the model.
  

16         Q.  I meant the certainty, I'm sorry.  I must have
  

17   said uncertainty.
  

18         A.  Pardon me?
  

19         Q.  I meant the word "certainty."
  

20             Would that impact from individual wells, would
  

21   that impact the certainty of the predicted model
  

22   results?
  

23         A.  Are you asking me if there's a difference in
  

24   the certainty of response from a well in an unconfined
  

25   system versus a confined system.
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 1         Q.  It's certainly dependent upon the location;
  

 2   would you agree?
  

 3         A.  I would completely agree that it's dependent
  

 4   on the location, yes.
  

 5         Q.  And in Ms. Sukow's report, she talked about an
  

 6   uncertainty analysis performed by Alan Wylie.
  

 7             Are you familiar with that?
  

 8         A.  I'm vaguely familiar with that report.
  

 9         Q.  And is it true that for your analysis, you
  

10   have not analyzed model uncertainty in this three-month
  

11   model simulation that she performed?
  

12         A.  That is true.
  

13         Q.  Looking back at the curtailment scenario, your
  

14   Table 2, is it true that you accepted the estimated
  

15   seepage loss of 25 percent?
  

16             Is that the number you used?
  

17         A.  In computing the difference between the third
  

18   and fourth columns, yes, I accepted that estimation of
  

19   seepage losses at 25 percent.
  

20         Q.  And was that a number that you came up with?
  

21         A.  No.
  

22         Q.  Okay.  Where did that number come from?
  

23         A.  That number came out of the approximate
  

24   average of the seepage loss range that was reported in
  

25   Sukow 2021 staff memo.
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 1         Q.  That was an average for the entire year?
  

 2         A.  It was an approximate average for the entire
  

 3   range, not for the year, but for an entire -- the range
  

 4   that she quoted in that document.
  

 5         Q.  And did you recognize her estimated losses of
  

 6   33 percent in July?
  

 7         A.  I'm sorry, can you restate?
  

 8         Q.  Do you recognize that she identified an
  

 9   estimated loss of 33 percent in July?
  

10         A.  No.  I recognize that there was a range of
  

11   values around 25, and I do not recall any specific
  

12   months that were quoted, which they may have been.
  

13         Q.  I guess it's for curtailment and water that
  

14   may show up this year.
  

15             Would you agree that an actual monthly
  

16   estimate is better than an average?
  

17         A.  I'm not following.  I'm sorry.
  

18         Q.  If we're looking at administration for the
  

19   rest of the season -- we're here on June 10th -- would
  

20   evaluating estimated seepage losses by actual month and
  

21   if those estimates have been made, would that be a more
  

22   accurate value than a year-long average?
  

23         A.  I would qualify my answer in this respect:  I
  

24   think it's been testified to in these proceedings that
  

25   there is general uncertainty about the seepage loss
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 1   numbers and, therefore, the ability for us to
  

 2   discriminate a value in any given month would be
  

 3   suspect.  And so I would say if the gages were providing
  

 4   accurate data, then I would agree with the assertion.
  

 5         Q.  Do you have an opinion on the accuracy of the
  

 6   gages involved?
  

 7         A.  I cannot render that opinion.
  

 8         Q.  Can you turn to Jennifer Sukow's memo.  I
  

 9   think it's IDWR 2.
  

10             Could you turn to page 28, please.
  

11         A.  28?
  

12         Q.  Yes.
  

13         A.  I'm there.
  

14         Q.  So have you reviewed this table before?
  

15         A.  No, I have not.
  

16         Q.  So I'll give you a minute to look at it.
  

17         A.  Okay.  [Reviewing documents.]
  

18             All right.
  

19         Q.  So I'm looking at the July 20, and I think
  

20   that's 2020, that there were some measurements taken and
  

21   some calculated seepage losses performed.
  

22             Do you see that 33 percent?
  

23         A.  I do see that.
  

24         Q.  Do you accept that?
  

25         A.  No.
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 1         Q.  You don't.  Why not?
  

 2         A.  As I said before, I have no knowledge of the
  

 3   accuracy or dependability of that gage information and,
  

 4   therefore, I cannot either accept or reject that number.
  

 5         Q.  So you accept Jennifer's work for certain
  

 6   things, but not this time; is that right?
  

 7         A.  I accept her range of values as reported, but
  

 8   not at a monthly level.
  

 9         Q.  So in your estimate, it would be more accurate
  

10   to use a range of values average than what's actually
  

11   measured and estimated in a given month?
  

12         A.  I believe that the range probably represents
  

13   the average over the irrigation period and the
  

14   individual months, I think, would have less certainty to
  

15   them.
  

16         Q.  So if we were to accept the monthly estimates,
  

17   would that change your numbers in Table 2?
  

18         A.  I think it would, yes.  It would yield less
  

19   back to Station 10 than the 25 percent that I assumed,
  

20   yes.
  

21         Q.  And, certainly, in August it would be
  

22   20 percent versus 25; do you agree with that?
  

23         A.  I would agree.
  

24         Q.  Looking at your Appendix C or Appendix D in
  

25   your report -- go back to that.
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 1         A.  Is it D that you're looking at?
  

 2         Q.  I was looking at C first.
  

 3         A.  Okay.  I am at C.
  

 4         Q.  And as far as the work you did, the last
  

 5   section of your report, the section titled, "Depletion
  

 6   and Potential Injury for the 2021 Irrigation Season,"
  

 7   it's true you relied upon Mr. Lakey's predicted shutoff
  

 8   dates and then those list of water rights in Appendix D;
  

 9   is that correct?
  

10         A.  I believe I -- depending upon the cutoff
  

11   dates, but I did not depend upon this sheet.  After he
  

12   had -- I had received this sheet from Mr. Lakey, I
  

13   received a more expansive sheet listing individual
  

14   rights with individual days of water availability to
  

15   support my analysis.  But my suspicion is this is a
  

16   subset, a summarization of that, but I did not use this
  

17   appendix directly.
  

18         Q.  But Appendix D is a list of all of the water
  

19   rights that you then attributed numbers to --
  

20         A.  Yes.
  

21         Q.  -- days on?
  

22             And that was based upon Mr. Lakey's
  

23   estimates --
  

24         A.  Yes, that is true.
  

25         Q.  -- of cutoff days?  Okay.



Administrative Hearing - Vol. IV - June 10, 2021 981

  

 1         A.  Yes.
  

 2         Q.  And based upon this list of water rights,
  

 3   you've tabulated what you term an average water right
  

 4   having 62 days of water; is that correct?
  

 5         A.  That is correct.
  

 6         Q.  With an average cutoff of June 21st, 2021?
  

 7         A.  Yes.
  

 8         Q.  I guess with the testimony you've heard over
  

 9   this past week, would you agree that there's no such
  

10   thing as an average water right?
  

11         A.  I would agree.
  

12         Q.  Would you agree every water right is different
  

13   as far as priority and quantity?
  

14         A.  I would agree.
  

15         Q.  And Mr. Lakey testified this morning, as far
  

16   as if there were a curtailment in July and August, which
  

17   water rights would receive water.
  

18             Did you hear that testimony?
  

19         A.  I did.
  

20         Q.  And would you agree with it?
  

21         A.  I would.
  

22         Q.  You talk about an irrigation hiatus at the end
  

23   of your report.  And the way I understand that is you
  

24   were projecting a cutoff date of June 20th, 2021; is
  

25   that correct?
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 1         A.  June 21st, 2021, yes.
  

 2         Q.  Thank you.  June 21st.  And then if there were
  

 3   a curtailment on July 1st or August 1st, that would
  

 4   result in a hiatus of when water would be available; is
  

 5   that true?
  

 6         A.  Assuming that there was no supplemental water
  

 7   through private leases or other things brought, yes.
  

 8         Q.  And do you agree there could be a significant
  

 9   gap in time between those predicted cutoffs on surface
  

10   rights and the time when curtailed groundwater reenters
  

11   the surface stream?
  

12         A.  I believe that depends upon the outcome of
  

13   these proceedings to make that assertion.
  

14         Q.  But in your report you estimate that between
  

15   14 and 45 days; is that true?
  

16         A.  That is true.
  

17         Q.  And would you agree that the total water
  

18   realized in any given month could take longer based upon
  

19   the model?
  

20         A.  Take longer than?
  

21         Q.  14 days.  We'll use that number.
  

22         A.  I do not -- I'm not sure that the model speaks
  

23   to timing of delivery more than on a monthly time step,
  

24   which is the -- my understanding is that the time step
  

25   on the model is on a monthly time step.  And so outside
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 1   that, I don't think we can speak to timing of returns.
  

 2         Q.  So it predicts a total quantity on a monthly
  

 3   time basis over that whole month, like that total
  

 4   diversion -- or total quantity?  I'm sorry.
  

 5         A.  That is my understanding.
  

 6         Q.  So that could take anywhere from 1 to 30 days?
  

 7         A.  Yes.
  

 8         Q.  So you talked about, in this last section of
  

 9   your report, that -- you reference, "anecdotal reports
  

10   indicate it takes only three to four days following the
  

11   cessation of pumping for increases in discharge to be
  

12   measurable in the system."
  

13             What's the basis for your statement right
  

14   there?
  

15         A.  Discussions with various users and the
  

16   watermaster relating those anecdotes to me.
  

17         Q.  And did they tell you they'd give you a date
  

18   of three to four days?
  

19         A.  Did you ask for a date?
  

20         Q.  Just a number of days.  It says three to four
  

21   days.
  

22         A.  Yeah, that's my recollection of what they
  

23   elaborated to me.
  

24         Q.  Did you hear the testimony of Mr. Lakey this
  

25   morning?
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 1         A.  I did.
  

 2         Q.  And I thought I heard seven to ten days for an
  

 3   event last August?
  

 4         A.  That is not my recollection of Mr. Lakey's
  

 5   testimony.  I believe he said it was on the order of
  

 6   closer to my own.
  

 7         Q.  Okay.  You believe he testified it took three
  

 8   to four days from the shutdown of groundwater pumps for
  

 9   water to show up at Station 10?
  

10         A.  That is my recollection, something on that
  

11   order.
  

12         Q.  We can, obviously, refer back to the record.
  

13   I thought I heard seven to ten days.
  

14             You were here for all of the witnesses, the
  

15   senior surface water users; correct?
  

16         A.  I was.
  

17         Q.  And what happens to sugar beets if they don't
  

18   receive water for 45 days?
  

19         A.  I'm not qualified to render an opinion in that
  

20   regard.
  

21         Q.  Any other crops?
  

22         A.  No.
  

23         Q.  So you don't have -- as far as your past
  

24   experience with crop irrigation requirements, you have
  

25   no knowledge of a lack of water and specific days what
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 1   that does to the crop?
  

 2         A.  My previous experience is limited to the
  

 3   irrigation crop requirements, assuming there is not a
  

 4   deficit of water and do not extend to -- the
  

 5   consequences to the crop under a deficit of water.
  

 6         Q.  So for irrigation hiatus -- I'll use your
  

 7   term -- you don't have an estimate of what happens to
  

 8   particular crops if they're off for a certain time?
  

 9         A.  I do not.
  

10         Q.  So based upon the model results, you've
  

11   accepted Jennifer Sukow's runs, and I guess the output
  

12   of her memo; is that correct?
  

13         A.  In my opinion, having both reviewed the model
  

14   and sitting in on a variety of technical advisory
  

15   committee meetings of which I am a party, I believe the
  

16   model is the best available science we have to answer
  

17   these questions.
  

18         Q.  So would you agree with that prediction that
  

19   for either July 1st or an August 1st curtailment that
  

20   67 percent of that water curtailed will remain in the
  

21   aquifer for the balance of the irrigation season?
  

22         A.  Yes, I do.
  

23         Q.  And I believe last week you testified that's
  

24   not an optimum use of water resources for the rest of
  

25   this irrigation season, in your opinion?
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 1         A.  That is not my recollection of my testimony.
  

 2         Q.  What's your recollection?
  

 3         A.  I cannot recall, but I do not recollect
  

 4   stipulating to that.
  

 5         Q.  I'll just read it.  I asked you a question:
  

 6   "Would you agree that with the July 1st curtailment,
  

 7   that approximately 67 percent of that water curtailed
  

 8   remains in the aquifer?
  

 9             "Answer:  In the 1st -- in the year of the
  

10   curtailment?
  

11             "Question:  Yes.
  

12             "Answer:  Yes, I would agree with that.
  

13             "Question:  Is that water beneficially used by
  

14   anybody?
  

15             "Answer:  Not at that point.
  

16             "Question:  Is that an optimum use of the
  

17   water resource, in your opinion?
  

18             "Answer:  To leave potentially curtailed water
  

19   in an aquifer system?"
  

20             "Question:  67 percent.
  

21             "Answer:  My personal belief is that the water
  

22   will reenter the system within two years, three years at
  

23   the outset, and will be available.  So if you want to
  

24   put a year -- a one-year time frame around that, then I
  

25   would say no."
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 1             Do you still agree with that testimony or not?
  

 2         A.  I do.
  

 3         Q.  Isn't it true, Mr. Miller, in your report
  

 4   you're not offering an opinion on the reasonably
  

 5   anticipated average rate of future natural recharge?
  

 6         A.  That is true.
  

 7         Q.  And you are also not offering any opinion on
  

 8   a reasonable groundwater pumping level; is that correct?
  

 9         A.  Reasonable in relation to an adequate rate of
  

10   recharge, or what is the basis of reasonability?
  

11         Q.  Just a reasonable groundwater pumping level
  

12   for pumping.
  

13         A.  I have no context for which to be able to
  

14   answer that.
  

15         Q.  Did you review Mr. Blankenau's memo in this
  

16   case?
  

17         A.  I did a cursory review of his memo and his
  

18   conclusions.
  

19         Q.  Any reason to disagree with that today?
  

20         A.  No.
  

21             MR. THOMPSON:  Thank you.  That's all of the
  

22   questions I have.
  

23             HEARING OFFICER:  Thank you, Mr. Thompson.
  

24             Ms. O'Leary?
  

25             MS. O'LEARY:  Just a few, Director.
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 1                      CROSS-EXAMINATION
  

 2   QUESTIONS BY MS. O'LEARY:
  

 3         Q.  Good afternoon, Mr. Miller.  My name is
  

 4   Heather O'Leary.  I am an attorney for Galena Ground
  

 5   Water District, and I just have a few questions for you
  

 6   this afternoon.
  

 7             Mr. Miller you've classified yourself as an
  

 8   expert in modeling; is that correct?
  

 9         A.  Yes.
  

10         Q.  Can you please tell me, as a modeler, what are
  

11   the typical hydraulic conductivity values in groundwater
  

12   models with alluvium material?
  

13         A.  Well, it depends on where you're at, but in
  

14   most cases I deal with in the area, they're probably
  

15   around 2,000 feet per day, in that region.  Maybe 10 to
  

16   200 -- or 2,000 feet per day.
  

17         Q.  So that would be the kind of values you expect
  

18   when you run a model?
  

19         A.  Yes.  There's a wide range of variabilities in
  

20   that, but that's the median values that I would expect
  

21   to see, yes.
  

22         Q.  Mr. Miller, can you have a multiyear effect if
  

23   surface rights are not curtailed?
  

24         A.  If surface rights are not curtailed, can you
  

25   have a multiyear effect?
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 1             From pumping, presumably?
  

 2         Q.  Correct.
  

 3         A.  I believe so, yes, under one condition.  If we
  

 4   have a sequence of dry years where there's not
  

 5   significant additional recharge that can reset the
  

 6   system, I believe that you're going to see additive
  

 7   effects over those periods over multiyears, yes.
  

 8         Q.  Now, in your deposition, I believe it was
  

 9   about a week ago, and here today, you mentioned that you
  

10   are a member of the Wood River Valley Modeling Technical
  

11   Advisory Committee; is that correct?
  

12         A.  That's right.
  

13         Q.  And that committee -- during those meetings, I
  

14   believe you discuss certain aspects about the model,
  

15   such as direction of modeling efforts, things like that;
  

16   is that correct?
  

17         A.  That is right.
  

18         Q.  Now, you've only been a member of that
  

19   committee for two years, though; right?
  

20         A.  That is approximately accurate, yes.
  

21         Q.  Are you aware that that committee has held
  

22   bimonthly meetings since 2013?
  

23         A.  I was not aware that the -- when they
  

24   initiated those meetings, no.
  

25         Q.  Well, given that you've only been involved in
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 1   it for two years, it's fair to say that you have no
  

 2   knowledge regarding what was discussed from 2013 until,
  

 3   approximately, 2019; is that accurate?
  

 4         A.  I would agree, yes.  That's true.
  

 5         Q.  So you don't have any knowledge about the
  

 6   modeling efforts prior to 2019; right?
  

 7         A.  That is correct.
  

 8         Q.  So your knowledge is just limited to a short,
  

 9   two-year span, then?
  

10         A.  That is right.
  

11             MS. O'LEARY:  That's all I have, Mr. Miller.
  

12   Thank you.
  

13             THE WITNESS:  Thank you.
  

14             HEARING OFFICER:  Thank you, Ms. O'Leary.  And
  

15   thanks for speaking up.
  

16             Let's see, Group -- Ann Vonde, questions?
  

17             MS. VONDE:  No.
  

18             HEARING OFFICER:  Thank you.
  

19             Group 3?  Mr. Lawrence, you're first.
  

20             MR. LAWRENCE:  Thank you, Mr. Director.
  

21
  

22                      CROSS-EXAMINATION
  

23   QUESTIONS BY MR. LAWRENCE:
  

24         Q.  And good afternoon, Mr. Miller.
  

25         A.  Hello.
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 1         Q.  Mike Lawrence, attorney for the City of
  

 2   Hailey.  I think this will be fairly brief.
  

 3             Mr. Miller, your opinion in this proceeding is
  

 4   limited to the impacts of groundwater pumping in the
  

 5   Triangle; is that correct?
  

 6         A.  That is correct.
  

 7         Q.  Your analysis mentions residual effects of
  

 8   previous groundwater withdrawals from 2019 and 2020;
  

 9   correct?
  

10         A.  Correct.
  

11         Q.  But groundwater withdrawals prior to 2021
  

12   cannot be curtailed; is that correct?
  

13             Would you agree with that?
  

14         A.  I would agree with that, yes.
  

15         Q.  Is it your position that groundwater users are
  

16   responsible for the impacts of pumping prior to the
  

17   issuance of a curtailment order?
  

18         A.  Can you rephrase -- or repeat, please?  I'm
  

19   sorry.
  

20         Q.  Is it your position that groundwater users are
  

21   responsible for the impacts of pumping prior to the
  

22   issuance of a curtailment order?
  

23         A.  I think it's a matter of law that I'm not
  

24   qualified to answer.
  

25         Q.  In your analysis, you scaled the pumping
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 1   impacts for three years together; is that -- am I saying
  

 2   that correctly?
  

 3         A.  I summed them for three years and then took
  

 4   the total and then scaled them.
  

 5         Q.  Okay.
  

 6         A.  Yes.
  

 7         Q.  Is that part of your analysis employing the
  

 8   principal of superposition?
  

 9         A.  I would say that it is similar to the
  

10   principal of superposition.
  

11         Q.  How is it different?
  

12         A.  Additive effects are typically done
  

13   concurrently in terms of temporal space, not necessarily
  

14   in different years.  And so I don't know if it would be
  

15   perfect employment of the principal of superposition,
  

16   but for purposes of this argument, yes, generally so,
  

17   yes.
  

18         Q.  Is it true that the use of superposition would
  

19   presume that the model is linear?
  

20         A.  Yes, that is true.
  

21         Q.  And do you recall hearing Ms. Sukow testify
  

22   that the model was nonlinear and that you cannot use
  

23   superposition?
  

24         A.  I recall her saying the model can be used in
  

25   either superposition mode or other modes.
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 1         Q.  Do you recall whether she used it in
  

 2   superposition mode?
  

 3         A.  I do not know that.
  

 4         Q.  Earlier with Mr. Thompson, you discussed
  

 5   the -- your analysis of reducing Ms. Sukow's model
  

 6   figures, her model run conclusions, to account for
  

 7   irrigation efficiency.
  

 8             Do you recall that?
  

 9         A.  I recall speaking to the difference in our
  

10   approaches in how we dealt with those, yes.
  

11         Q.  Is it true that your analysis assumes an
  

12   85 percent irrigation efficiency for all pumpers?
  

13         A.  I would say it differently.  I would say my
  

14   analysis assumes a 15 percent return flow, percent
  

15   return flow.
  

16         Q.  But isn't that the flip side of the coin, that
  

17   that would assume 85 percent irrigation efficiency?
  

18         A.  The term "irrigation efficiency," I think, is
  

19   perhaps not the -- exactly the right term here, but it
  

20   is the combination of a variety of factors.  I'd just
  

21   say that my work assumed 15 percent return flows, which
  

22   is 1 minus .85 or 1 minus 85, yes.
  

23         Q.  Have you analyzed whether 85 percent
  

24   irrigation efficiency is reasonable for all pumpers?
  

25             Or maybe I should put it this way:  Have you
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 1   analyzed whether 15 percent return flows is reasonable
  

 2   for all pumpers?
  

 3         A.  I have personally not, but I have hired a
  

 4   third-party expert to render an opinion for the
  

 5   Triangle, the area of interest, and he has provided an
  

 6   estimate to me.
  

 7         Q.  And what was his estimate?
  

 8         A.  He estimated that the percent return flows for
  

 9   the potential area of concern is, approximately,
  

10   8.5 percent.
  

11         Q.  So somewhat less than the 15 percent that you
  

12   assumed?
  

13         A.  [Witness nods head.]
  

14             HEARING OFFICER:  And the answer is,
  

15   Mr. Miller?
  

16             THE WITNESS:  Oh, I'm sorry.  Yes, it is --
  

17   that is less than the return flows that were assumed in
  

18   my -- yes, my report.
  

19         Q.  (BY MR. LAWRENCE)  Do you know the upper limit
  

20   of efficiency for center pivots?
  

21         A.  The upper limit of efficiency?  I can estimate
  

22   that range of probably at 95 percent to 100, maybe 97.
  

23   So, yes, 95 or slightly better.
  

24         Q.  And isn't it true that there are many pumpers
  

25   in the Triangle that don't have center pivots?
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 1         A.  That is true.
  

 2         Q.  You were discussing with Mr. Thompson the
  

 3   seepage losses in the Little Wood River.
  

 4             Do you recall that conversation?
  

 5         A.  I do not.
  

 6         Q.  I believe you testified that you used a
  

 7   25 percent assumption for seepage loss between
  

 8   Sportsman's Access gage and Station 10; is that correct?
  

 9         A.  That is true, yes.
  

10         Q.  And didn't you and Mr. Thompson discuss that
  

11   Ms. Sukow found ranges between 20 and 37 percent losses
  

12   in that reach?
  

13         A.  I would have to refer to that memo.  I don't
  

14   know what the range was, but I believe the upper end was
  

15   37 percent.  May I refer to her memo?
  

16         Q.  Do you know what the seepage losses are below
  

17   Station 10?
  

18         A.  I do not, no.
  

19         Q.  You have not done any analysis of that?
  

20         A.  No, I have not.
  

21         Q.  Have you considered the error uncertainty in
  

22   your 25 percent transit loss --
  

23         A.  I have not.
  

24         Q.  -- assumption?
  

25             COURT REPORTER:  Can you say that question
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 1   again, please?
  

 2             MR. LAWRENCE:  I'll try.  "Have you considered
  

 3   error or uncertainty in your 25 percent transit loss
  

 4   assumption?"
  

 5         Q.  (BY MR. LAWRENCE)  Have you evaluated seepage
  

 6   losses upstream of Sportsman's Access?
  

 7         A.  I have not.
  

 8         Q.  Have you analyzed the diversion and use of
  

 9   water by surface water users on Silver Creek?
  

10         A.  No, I have not.
  

11         Q.  Mr. Miller, I want to discuss with you,
  

12   briefly, a couple of the numbers that I believe are
  

13   conclusions that you've testified to today.
  

14             One number is found on page 3 of your report.
  

15   And it says that the computed hydrologic impacts to
  

16   surface water rights in the Little Wood/Silver Creek
  

17   drainage during the 2021 irrigation season would be --
  

18   you calculate to be approximately 8,182 acre-feet
  

19   resulting from groundwater pumping south of Glendale
  

20   Road.
  

21         A.  I see that.
  

22         Q.  So just so I'm clear, that 8,182 acre-feet,
  

23   that's calculated from the three years -- your analysis
  

24   of the three years of pumping, 2019, 2020, and 2021; is
  

25   that correct?
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 1         A.  That is correct, yes.
  

 2         Q.  Is it your opinion that Mr. Rigby's clients
  

 3   will be injured to the tune of 8,182 acre-feet in 2021?
  

 4         A.  Not necessarily, no.
  

 5         Q.  Is it your opinion that Mr. Rigby's clients
  

 6   will have shortfalls totaling 8,182 acre-feet?
  

 7         A.  I would render -- I would rather say it in
  

 8   this way, that the system will receive, approximately,
  

 9   8,182 acre-feet less water than it would have otherwise
  

10   if pumping had not happened.  How that is received or
  

11   disbursed or given or injured is beyond the scope of
  

12   this statement.
  

13         Q.  And Mr. Rigby's clients are just a portion of
  

14   the users on the system; is that correct?
  

15         A.  That is my understanding, yes.
  

16         Q.  So their shortfalls would be something less,
  

17   in your opinion, than the 8,182?
  

18         A.  I would agree to that, yes.
  

19         Q.  And through another analysis that you
  

20   testified to, you concluded that there would be a
  

21   10,000 acre-foot deficit below the adequate water supply
  

22   in 2021.
  

23             Did I say that accurately?
  

24         A.  Can you say that one more time, please?
  

25         Q.  You testified to another analysis you
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 1   conducted where you concluded that the -- that there
  

 2   would be a 10,000 acre-foot deficit in 2021 below what
  

 3   you've determined to be the adequate water supply?
  

 4         A.  That is correct.
  

 5         Q.  And, again, is it correct to say that
  

 6   Mr. Rigby's clients would require something less than
  

 7   that 10,000 acre-feet that you found?
  

 8         A.  I am not following this question, I'm sorry.
  

 9         Q.  Well, let me -- I probably asked it poorly.
  

10   I'm sure I did.
  

11             Let me try it this way:  It is not your
  

12   testimony that Mr. Rigby's clients have a
  

13   10,000 acre-foot deficit below their adequate water
  

14   supply; is that correct?
  

15         A.  That is correct, yes.
  

16         Q.  And, again, it would be something less than
  

17   10,000 acre-feet for Mr. Rigby's clients because they
  

18   are just a portion of the users in the system?
  

19         A.  I would agree with that, yes.
  

20         Q.  Did you analyze actual or material injury in
  

21   2021 to any particular water rights?
  

22         A.  I did not.
  

23         Q.  Do you know whether all of the acres, when in
  

24   the places of use, for any water rights will be
  

25   irrigated in 2021?
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 1         A.  I do not.  I do not know.
  

 2         Q.  Did you analyze whether in 2021 any water
  

 3   rights will use water efficiently and without waste?
  

 4         A.  No.
  

 5         Q.  Did you analyze the amount of water available
  

 6   in 2021 and the source from which a particular water
  

 7   right is diverted?
  

 8         A.  No.
  

 9         Q.  Did you analyze the effort or expense of the
  

10   holder of a water right to divert water from the source
  

11   in 2021?
  

12         A.  No.
  

13         Q.  Did you analyze whether the exercise of junior
  

14   priority groundwater rights individually or effectively
  

15   effects the quantity and timing of when water is
  

16   available to any particular senior priority surface or
  

17   groundwater right?
  

18         A.  No.
  

19         Q.  Did you analyze whether the exercise of junior
  

20   priority groundwater rights, individually or
  

21   collectively, affects the cost of exercising any
  

22   particular senior priority surface or groundwater right?
  

23         A.  No.
  

24         Q.  Did you analyze the rate of diversion compared
  

25   to the acreage of land served by any senior priority
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 1   irrigation rights?
  

 2         A.  I did not.
  

 3             COURT REPORTER:  And can you slow down a
  

 4   little bit?
  

 5             MR. LAWRENCE:  Sure.  Gladly.
  

 6         Q.  (BY MR. LAWRENCE)  Did you analyze, for the
  

 7   2021 irrigation season, the annual volume of water
  

 8   diverted by any senior priority irrigation right?
  

 9         A.  I did not.
  

10         Q.  Did you analyze the system diversion and
  

11   conveyance efficiency of any senior priority irrigation
  

12   rights?
  

13         A.  I did not.
  

14         Q.  Did you analyze the method of irrigation water
  

15   application for any senior priority water rights?
  

16         A.  I did not.
  

17         Q.  Did you analyze the amount of water being
  

18   diverted and used compared to the water rights?
  

19         A.  I did not.
  

20         Q.  Did you analyze the existence of water
  

21   measuring and recording devices?
  

22         A.  I did not.
  

23         Q.  Did you analyze the extent to which the
  

24   requirements of the holder of senior priority water
  

25   rights could be met with the user's existing facilities
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 1   and water supplies by employing reasonable diversion and
  

 2   conveyance efficiency and conservation practices?
  

 3         A.  I did not.
  

 4         Q.  Did you analyze the extent to which
  

 5   requirements of senior priority surface water rights
  

 6   could be met using alternate reasonable means of
  

 7   diversion or alternate points of diversion?
  

 8         A.  I did not.
  

 9             MR. LAWRENCE:  That's all of my questions.
  

10             Thank you, Mr. Miller.
  

11             HEARING OFFICER:  Thank you, Mr. Lawrence.  I
  

12   assume now that the other attorneys want to participate
  

13   in this examination.
  

14             Mr. Bromley and Ms. McHugh?
  

15             MS. McHUGH:  I have no questions.
  

16             HEARING OFFICER:  Okay.  Mr. Bromley?
  

17             MR. BROMLEY:  Thank you.
  

18
  

19                      CROSS-EXAMINATION
  

20   QUESTIONS BY MR. BROMLEY:
  

21         Q.  Mr. Miller, hi.
  

22         A.  Hello.
  

23         Q.  Chris Bromley.  I'm looking at your expert
  

24   report, Mr. Miller, and I'm in Appendix B.
  

25         A.  Okay.
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 1         Q.  Did you prepare this table?
  

 2         A.  I did not.
  

 3         Q.  Where did it come from?
  

 4         A.  One moment.  May I refresh myself with the
  

 5   table?
  

 6         Q.  Yep.
  

 7         A.  I'm sorry, proceed.
  

 8         Q.  Sure.  Appendix B.  And it says it's "Water
  

 9   Rights in the LW-SC Drainage."
  

10             And did you prepare this table?
  

11         A.  I did not.
  

12         Q.  Do you know where it came from?
  

13         A.  I received this from the watermaster,
  

14   Mr. Kevin Lakey.
  

15         Q.  And for what purpose did you use this table in
  

16   your --
  

17         A.  This table was used, ultimately, to support my
  

18   calculation of the average cutoff date for all of these
  

19   users on this table.
  

20         Q.  Okay.  So one of the things that was just
  

21   interesting to me, Mr. Miller, as I was listening to
  

22   your testimony and I was looking at this table and was
  

23   just curious about some of the water rights, and the
  

24   very first one that I opened up was marked 29-P3.
  

25             Do you see that?
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 1         A.  I do see that, yes.
  

 2         Q.  And it's in the name of Walter Hofstetter?
  

 3         A.  I see that.
  

 4         Q.  And when I went to look this water right up,
  

 5   37-1224C, in the records of the Department, there was
  

 6   not a Hofstetter associated with this water right.  And
  

 7   the diversion rate that's in this table, which is 0.70
  

 8   cfs, when I did find the Hofstetter water right, which
  

 9   is actually 37-1224A, the decreed diversion right is for
  

10   .651 cfs.
  

11             So you didn't, then, independently verify this
  

12   table with the records of the Department?
  

13         A.  I did not, no.
  

14         Q.  I then looked at another one, which was 69-P.
  

15             Do you see that?
  

16         A.  Yes, I see that.
  

17         Q.  It says Lincoln County Cemetery is the owner,
  

18   and water right 67-0606 [sic].  And when I look in the
  

19   records of the Department, there is no 37-0606.  There
  

20   is a 37-0606E.  I haven't, then, taken the time to go
  

21   through the rest of them, but, you know, just plucking
  

22   two, I was surprised to find errors like that.
  

23             And you had said earl ier that you believed
  

24   yourself at least conversant with the records of the
  

25   Department.  Would it surprise you, then, that this
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 1   table has errors?
  

 2         A.  It would not surprise me, but it would
  

 3   surprise me if the incidence of errors was very large,
  

 4   which I did not analyze.
  

 5         Q.  And at least with the Walter Hofstetter right,
  

 6   where there's -- it's showing a diversion rate of .7, in
  

 7   reality the diversion rate is .651, as decreed, and this
  

 8   is being attached to your expert report, which is
  

 9   purporting to show losses within the system attributable
  

10   to groundwater pumping; correct?
  

11         A.  One moment.  I want to look through this.  I
  

12   would agree with that, but I would caveat that by saying
  

13   that in this particular analysis that I did, the
  

14   difference between the stated -- the instantaneous
  

15   diversion and the discrepancy would not have materially
  

16   affected my finding of a June 21st cutoff date.  But,
  

17   yes, in general, I would agree with that.
  

18         Q.  And would you agree that we ought to be using
  

19   the decreed diversion rates as opposed to something
  

20   else?
  

21         A.  I would completely agree with that, yes.
  

22         Q.  The last question, Mr. Miller.  Are you here
  

23   advocating for curtailment outside of the Bellevue
  

24   Triangle of groundwater rights?
  

25         A.  No.
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 1             MR. BROMLEY:  Nothing further.  Thank you.
  

 2             HEARING OFFICER:  Thank you, Mr. Bromley.
  

 3             Okay.  Mr. -- let's see.  Do we have anybody
  

 4   else?  I don't believe we do.
  

 5             Okay.  So redirect, Mr. Rigby?
  

 6             MR. RIGBY:  No questions.
  

 7             HEARING OFFICER:  Okay.  Thank you,
  

 8   Mr. Miller.
  

 9             What do we want to do at this point?  Who's
  

10   your next witness?
  

11             MR. RIGBY:  Mr. Director, I believe we are
  

12   done.
  

13             HEARING OFFICER:  So you're ready to rest?
  

14             MR. RIGBY:  We are ready to rest.
  

15             HEARING OFFICER:  Do we want to take a break
  

16   before we start?
  

17             Mr. Barker, I assume you or Mr. Thompson will
  

18   be calling witnesses?
  

19             MR. BARKER:  So Ms. Vonde has asked to go
  

20   ahead.
  

21             HEARING OFFICER:  Oh, okay.
  

22             MR. THOMPSON:  We have agreed with that.  And
  

23   so --
  

24             HEARING OFFICER:  I noticed you had a witness
  

25   here.
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 1             Do we -- you want to take a break, Ms. Vonde?
  

 2             MS. VONDE:  Yes, that would be welcomed.
  

 3             HEARING OFFICER:  Okay.  Let's take ten
  

 4   minutes.
  

 5             (Break taken.)
  

 6             HEARING OFFICER:  Let's go back on the record.
  

 7             So we're back on the record after the
  

 8   afternoon or late afternoon break.  Mr. Rigby and
  

 9   Mr. Fletcher have rested, and, by agreement, Fish and
  

10   Game will now present evidence.
  

11             Ms. Vonde, you have a witness here that I need
  

12   to swear in.  If you will -- Mr. Anderson, if you'll
  

13   stand and raise your right hand, please.
  

14
  

15                       GREGG ANDERSON,
  

16   first duly sworn to tell the truth relating to said
  

17   cause, testified as follows:
  

18
  

19             HEARING OFFICER:  Thank you.  Please be
  

20   seated.
  

21             Ms. Vonde?
  

22
  

23                     DIRECT EXAMINATION
  

24   QUESTIONS BY MS. VONDE:
  

25         Q.  Can you please state your name and spell it
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 1   for the record.
  

 2         A.  Gregg, G-r-e-g-g, Anderson, A-n-d-e-r-s-o-n.
  

 3         Q.  And what is your current job title and who do
  

 4   you work for?
  

 5         A.  I'm a fish hatchery supervisor for Idaho Fish
  

 6   and Game.  And I manage the Magic Valley complex.
  

 7         Q.  And what is your current work address?  Your
  

 8   current work address?
  

 9         A.  Oh, you know, I can't, honestly, give that to
  

10   you.  It's our Jerome regional office.
  

11             HEARING OFFICER:  Mr. Anderson, you will need
  

12   to speak up.
  

13             THE WITNESS:  It's Idaho Fish and Game's
  

14   Jerome regional office.  I do not have the exact
  

15   address.
  

16         Q.  (BY MS. VONDE)  That's fine.  Thank you.
  

17             So how long have you been in your position?
  

18         A.  I've been in my current position two years.
  

19         Q.  And what is your educational background?
  

20         A.  I have an associate of applied science in fish
  

21   hatchery management and a bachelor of science in project
  

22   management.
  

23         Q.  And what is your current work experience?
  

24   What are your current duties?
  

25         A.  I've currently worked for Idaho Fish and Game
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 1   for 14 years.  The hatchery in question, Hayspur
  

 2   Hatchery, I was manager of it from 2015 to 2018, and I
  

 3   currently manage over -- I oversee that hatchery now in
  

 4   my current position as well.
  

 5         Q.  And do you have any other relevant work
  

 6   experience?
  

 7         A.  I was also a fish hatchery manager for Fish
  

 8   Breeders of Idaho, 2005-2006.  And I was a fish
  

 9   culturist for the Nevada Department of Wildlife in '86,
  

10   '87, and '88.
  

11         Q.  Thank you.  Where is the Hayspur Fish Hatchery
  

12   located?
  

13         A.  It is on -- it's right off of Highway 20 about
  

14   4 miles west of Picabo.
  

15         Q.  And is that within the Bellevue Triangle?
  

16         A.  Yes, it is.
  

17         Q.  And is it your understanding that the hatchery
  

18   lays within the area of potential curtailment outlined
  

19   for this proceeding?
  

20         A.  Yes.
  

21         Q.  Can you please turn to Exhibit 25, and let's
  

22   take a look at page IDFG 426.
  

23             So can you please just tell us what this is a
  

24   photo of?
  

25         A.  That's an aerial view of the fish hatchery,



Administrative Hearing - Vol. IV - June 10, 2021 1009

  

 1   and it encompasses all of the hatchery.
  

 2         Q.  And can you describe, in a general way, the --
  

 3   sort of the surface body sources of water that we see in
  

 4   this photo?
  

 5         A.  The surface water, you really can't see it,
  

 6   there's a small box off to the -- it's right in the
  

 7   center here at the top.  It says it's "Butte Creek
  

 8   Springs."  There's actually a metal structure that the
  

 9   spring is under, and that is the head of Butte Creek.
  

10   And that is one water source that's surface.  Then if
  

11   you look just to the left of all of the silos, Loving
  

12   Creek is another one of our surface water sources.
  

13         Q.  And what is the other large kind of
  

14   pond-looking --
  

15         A.  The one large pond that runs right along the
  

16   lower section where the raceways are is called Gaver's
  

17   Lagoon.  It's an offshoot of Loving Creek.
  

18         Q.  So does Fish and Game have surface water
  

19   rights associated with Loving Creek and the Butte
  

20   Springs?
  

21         A.  Yes.
  

22         Q.  And what is the water right associated with
  

23   Loving Creek, do you know the number?
  

24         A.  Loving Creek is 25 cfs.
  

25         Q.  And is that Water Right No. 37-2695?
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 1         A.  I believe, yes, it is.
  

 2         Q.  Does Fish and Game use its Loving Creek water
  

 3   right in the hatchery?
  

 4         A.  Currently, we do not actively use it in the
  

 5   hatchery due to pathogen levels.  We do use it to supply
  

 6   water for the fishing pond that's right below the
  

 7   hatchery --
  

 8         Q.  And is that?
  

 9         A.  -- or adjacent to the hatchery.
  

10         Q.  Excuse me.  Is that Gaver's Lagoon?
  

11         A.  Gaver's Lagoon, yes.
  

12         Q.  Is it your understanding that this Loving
  

13   Creek surface water right is subject to potential
  

14   curtailment under this proceeding?
  

15         A.  The surface water right, no.  This is only for
  

16   groundwater, from my belief.
  

17         Q.  And then does Fish and Game also have a water
  

18   right associated with Butte Creek Springs?
  

19         A.  Yes.
  

20         Q.  And is that Water Right 37-2489?
  

21         A.  Correct.
  

22         Q.  And do you know what the quantity on the face
  

23   of that water right is?
  

24         A.  I believe that one is 15 cfs.
  

25         Q.  How much does that spring actually produce
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 1   now?
  

 2         A.  Right now we're lucky if we can get a little
  

 3   over 5 cfs.
  

 4         Q.  And do you use that Butte Springs water right
  

 5   in the hatchery itself?
  

 6         A.  Yes.
  

 7         Q.  So is it your understanding that the Butte
  

 8   Springs water right is subject to potential curtailment
  

 9   under this proceeding?
  

10         A.  The spring is not.  It's the surface water.
  

11         Q.  The hatchery also has three groundwater
  

12   rights; is that correct?
  

13         A.  Correct.
  

14         Q.  So on the map here on page 462, we see
  

15   Well No. 2 delineated.  And is that associated with
  

16   Water Right 37-8271?
  

17         A.  Yes.
  

18         Q.  Okay.  That has been previously submitted as
  

19   Fish and Game Exhibit 4.
  

20             Can you flip over to that tab quickly?
  

21         A.  Which page was that?
  

22         Q.  4.
  

23         A.  4.
  

24         Q.  Do you have Water Right 37-8271 there?
  

25         A.  I have to figure out how to read this page
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 1   right quick.
  

 2         Q.  It's right at the top, just under the heading.
  

 3         A.  Oh, yep.  Gotcha.
  

 4         Q.  How much is that water right for on the face
  

 5   of the water --
  

 6         A.  1 cfs.
  

 7         Q.  And about how much does that Well No. 2, which
  

 8   is associated with that water right, actually produce?
  

 9         A.  It actually produces just under 1 cfs.
  

10         Q.  Is this water right labeled, on its face, as
  

11   nonconsumptive?
  

12         A.  Yes, it's nonconsumptive.
  

13         Q.  Is it your understanding that this water right
  

14   may potentially be subject to curtailment under this
  

15   proceeding?
  

16         A.  Yes.
  

17         Q.  And then I won't have you flip back, but Well
  

18   No. 3, is that also associated with a water right?
  

19         A.  Correct.
  

20         Q.  Is that Water Right 37-7038?
  

21         A.  Yes.
  

22         Q.  Can you please flip to what has previously
  

23   been submitted as Fish and Game Exhibit 2.
  

24             And is that Water Right 37-7038?
  

25         A.  Yes.
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 1         Q.  How much is that water right for on the face
  

 2   of the water right itself?
  

 3         A.  2 cfs.
  

 4         Q.  And how much does that well actually produce?
  

 5         A.  That one we probably, actually, get about half
  

 6   a cfs.
  

 7         Q.  Is that right labeled as nonconsumptive on its
  

 8   face?
  

 9         A.  It is nonconsumptive.
  

10         Q.  Does it say on the face of that water right
  

11   that it's nonconsumptive?
  

12             Do you see anywhere on there that it does?
  

13         A.  [Reviewing documents.]
  

14         Q.  And I could just represent to you that it does
  

15   not, if that helps.
  

16         A.  I just see "fish propagation."  I don't see
  

17   it.
  

18         Q.  Right.  Okay.  So do you know why that one
  

19   doesn't have that label on it?
  

20         A.  I do not.
  

21         Q.  Is it used in the hatchery --
  

22         A.  It is used in the hatchery.
  

23         Q.  -- the same way the others are?
  

24             HEARING OFFICER:  Okay.  You'll need to wait
  

25   until she finishes.  You're answering before she
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 1   finishes her question.  Thank you.
  

 2         Q.  (BY MS. VONDE)  Is it your understanding that
  

 3   this Water Right 37-7038 is also subject to potential
  

 4   curtailment under this proceeding?
  

 5         A.  Yes.
  

 6         Q.  All right.  Then Well No. 4 is associated with
  

 7   Water Right 37-8331; is that correct?
  

 8         A.  Yes.
  

 9         Q.  So that has been previously submitted as Fish
  

10   and Game Exhibit 4.
  

11             Can you flip -- Exhibit -- sorry, hold on.
  

12   Excuse me, it's Exhibit 6.  So do you have 37-8331 in
  

13   front of you?
  

14         A.  Yes.
  

15         Q.  How much is that water right for on the face
  

16   of the water right?
  

17         A.  3 cfs.
  

18         Q.  And how much, in your experience, does that
  

19   well actually produce?
  

20         A.  About one and a half cfs.
  

21         Q.  And if you would look at Condition No. 2,
  

22   Conditions of Approval No. 2, does that state that this
  

23   water right is nonconsumptive?
  

24         A.  Yes.
  

25         Q.  Is it your understanding that this water right
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 1   may be subject to potential curtailment under this
  

 2   proceeding?
  

 3         A.  Yes.
  

 4         Q.  Okay.  Let's turn back to Exhibit 25, please.
  

 5             And let's look at the first page, IDFG 425,
  

 6   which is a diagram.
  

 7             Okay.  So what are the four sources of water
  

 8   that enter the hatchery?
  

 9         A.  You have Butte Springs, Well 2, Well 3, and
  

10   Well 4.
  

11         Q.  And from each of those points of diversion,
  

12   where does the water go?
  

13         A.  All of those go to what's called our head box.
  

14   And when they go into there, they are elevated through a
  

15   degas tower to remove any gases or nitrogen or so forth
  

16   that are in the water, which is commonly found in well
  

17   sources.
  

18         Q.  Are each of those points of diversion piped
  

19   from the point of diversion into the head box?
  

20         A.  Yes.
  

21         Q.  And once they're in the head box, are they
  

22   commingled?
  

23         A.  Yes.
  

24         Q.  So after this point you can't differentiate
  

25   one source of water from another?
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 1         A.  No.
  

 2         Q.  Can you measure -- do you have the capability
  

 3   to measure individual wells and how much is flowing into
  

 4   the head box?
  

 5         A.  No.
  

 6         Q.  So from the head box, there's an arrow
  

 7   indicating that flow goes to the incubation building; is
  

 8   that correct?
  

 9         A.  Yes.
  

10         Q.  How does water get from the head box to the
  

11   Incubation Building?
  

12         A.  Through a pipe.
  

13         Q.  And once in the incubation building, how is
  

14   the water used?
  

15         A.  In the incubation building, we use it to -- as
  

16   it's called "incubation" -- to incubate eggs.
  

17         Q.  And what are the eggs contained in?  Are they
  

18   vats?  Are they plastic trays?
  

19         A.  They are in plastic trays called the heat
  

20   stack, and they filter through them, and then the water
  

21   exits the building through a drain into a pipe.
  

22         Q.  Okay.  So the water is, basically, completely
  

23   contained while it's inside the building?
  

24         A.  Yes.
  

25         Q.  And you mentioned that the water exits the
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 1   incubation building.
  

 2             Where does it go from the incubation building?
  

 3         A.  It goes into a pipe, and it is delivered below
  

 4   our settling basin.
  

 5         Q.  And into what body of water?
  

 6         A.  Butte Creek.
  

 7         Q.  Is there a way to measure water exiting the
  

 8   incubation building?
  

 9         A.  Not exiting.
  

10         Q.  From the head box there is another arrow that
  

11   indicates flow from the -- flow to the hatchery
  

12   building; is that correct?
  

13         A.  Correct.
  

14         Q.  And how does the water get from the head box
  

15   to the hatchery building?
  

16         A.  Through two pipes.
  

17         Q.  Once in the hatchery building, how is the
  

18   water used?
  

19         A.  It is used in concrete raceways inside the
  

20   building, and then it exits through another pipe.
  

21         Q.  And those raceways are covered by the
  

22   building?
  

23         A.  Correct.
  

24         Q.  Is there a way to measure water used in the
  

25   hatchery building?
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 1         A.  Only where we -- where it comes out of the
  

 2   pipe, we measure that using a stopwatch and a bucket and
  

 3   determine how many gallons per minute.
  

 4         Q.  And how does the water exit the hatchery
  

 5   building?
  

 6         A.  It exits through a standpipe, it goes into a
  

 7   drain pipe.  When it leaves the hatchery building, it
  

 8   can either go to the settling basin or to the front
  

 9   raceways.
  

10         Q.  Is there a way to measure that water that's
  

11   exiting the --
  

12         A.  No.
  

13         Q.  -- hatchery building?
  

14             Not directly as it exits the hatchery
  

15   building; is that right?
  

16         A.  Not as it exits, but we do measure what comes
  

17   in.
  

18         Q.  And can you measure it later when it gets
  

19   either to the front raceways or over the settling basin
  

20   weir?
  

21         A.  I cannot measure that little portion, but as a
  

22   sum of use, yes.
  

23         Q.  As a collective.
  

24             Okay.  From the head box, there's another
  

25   arrow indicating that water can flow into the round
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 1   ponds; is that correct?
  

 2         A.  Yes.
  

 3         Q.  And how does the water get from the head box
  

 4   to the round ponds?
  

 5         A.  Through piping.
  

 6         Q.  Can you describe the construction of the round
  

 7   ponds?
  

 8         A.  The round ponds are 1-foot-thick concrete
  

 9   diameter ponds with grain silos built over the top of
  

10   them.
  

11         Q.  And what do you raise in the round ponds?
  

12         A.  They house all of our brood stock.
  

13         Q.  How many round ponds are there?
  

14         A.  There are a total of 15 round ponds in two
  

15   different areas.
  

16         Q.  So this area that we're talking about now, is
  

17   that round ponds 1 through 12?
  

18         A.  Yes.
  

19         Q.  Is there a way to measure water going into the
  

20   round ponds?
  

21         A.  Eight of them, round ponds 1 through 8, we can
  

22   measure water going in.  Round ponds 9, 10, 11, and 12
  

23   we can only measure water leaving the raceway -- the
  

24   round ponds.
  

25         Q.  Well, how does water exit round ponds 1
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 1   through 12?
  

 2         A.  They have a center standpipe where all of the
  

 3   water drains to.  It goes into piping and out to its
  

 4   exit.
  

 5         Q.  So it looks like on the diagram it can exit
  

 6   either to the Parma box or directly to Butte Creek; is
  

 7   that correct?
  

 8         A.  The round ponds, yeah, that is correct.
  

 9         Q.  And what is the Parma box?
  

10         A.  The Parma box is a box that allows us the
  

11   ability to reuse that water in the front raceways.
  

12         Q.  So from the Parma box, water can either go
  

13   into the settling basin or to the front raceways; is
  

14   that correct?
  

15         A.  Correct.
  

16         Q.  And do you have a way of measuring what's
  

17   coming out of the Parma box?
  

18         A.  I do not have a way to measure what comes out
  

19   of the Parma box.
  

20         Q.  So -- and forgive me if I asked this already
  

21   -- but is there a way to measure what is coming out of
  

22   the round ponds?
  

23             You answered that already, didn't you?
  

24         A.  Yeah, I can measure what's coming out of the
  

25   round ponds.
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 1         Q.  Okay.  From the head box there is another
  

 2   arrow indicating that water can flow into the small
  

 3   raceways, 1 through 4; is that correct?
  

 4         A.  Correct.
  

 5         Q.  How does water get from the head box into
  

 6   those raceways?
  

 7         A.  Through piping.
  

 8         Q.  Can you describe the construction of these
  

 9   small raceways?
  

10         A.  They are concrete raceways, and they're all
  

11   covered with netting, but they are still exposed to the
  

12   environment.
  

13         Q.  And what do you raise in the small raceways?
  

14         A.  We raise juvenile fish, and that's where we
  

15   start all of our brood stock as well.
  

16         Q.  Is there a way to measure water going into the
  

17   small raceways?
  

18         A.  Not going in.
  

19         Q.  Is there a way to measure water coming out of
  

20   the small raceways?
  

21         A.  Yes.
  

22         Q.  And where does the water go when it exits the
  

23   small raceways?
  

24         A.  Well, the water can either go to the settling
  

25   basin or the front raceways.
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 1         Q.  From the head box, there's yet another arrow.
  

 2             That goes into round ponds 13 through 15; is
  

 3   that correct?
  

 4         A.  Correct.
  

 5         Q.  How does water get from the head box to those
  

 6   round ponds?
  

 7         A.  Through piping.
  

 8         Q.  Can you describe the construction of round
  

 9   ponds 13 through 15?
  

10         A.  They're identical to the other 12.  They're
  

11   1-foot-thick concrete ponds with grain silos constructed
  

12   over the top of them.
  

13         Q.  And what do you raise in those ponds?
  

14         A.  Those are specifically used for our brook
  

15   trout brood stock.
  

16         Q.  Is there a way to measure water going into
  

17   those round ponds 13 through 15?
  

18         A.  13 and 14 we can only measure water exiting.
  

19   Round pond 15 has actually got a series of smaller tanks
  

20   inside, and we use a bucket, and we can measure the
  

21   inlet to each of those.
  

22         Q.  When water exits round ponds 13 though 15,
  

23   where can it go?
  

24         A.  It can only go to the settling basin.
  

25         Q.  I see, when I look at the diagram, an arrow
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 1   that indicates those round ponds could also go to the
  

 2   front raceways; is that correct or incorrect?
  

 3         A.  In theory, they could.  Unfortunately, where
  

 4   we have the smaller ponds inside of them, we're unable
  

 5   to drain to the front because of the water level.  It
  

 6   would submerse all of our experimental tanks.  So we're
  

 7   kind of forced to use the settling basin.
  

 8         Q.  And I think you already indicated there's a
  

 9   way to measure water exiting those round ponds; is that
  

10   correct?
  

11         A.  Yes.
  

12         Q.  All right.  So overall, water from the
  

13   hatchery is discharged into the natural channel formed
  

14   by Butte Creek Springs; is that correct?
  

15         A.  Yes.
  

16         Q.  Are there any other surface water users on
  

17   Butte Creek Springs in between any of the points of
  

18   discharge of the hatchery?
  

19         A.  No, not that I'm aware of.
  

20         Q.  So how is the settling basin formed on Butte
  

21   Creek Springs Creek?
  

22         A.  The settling basin, it's just the natural
  

23   spring.
  

24         Q.  So when we look at Exhibit 25 -- let's look at
  

25   page 426 again -- on that aerial photograph, I see a
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 1   road that looks like it sort of divides Butte Creek
  

 2   Spring.
  

 3             Is there some sort of manmade structure under
  

 4   that?
  

 5         A.  Yeah, we did put a culvert so we could drive
  

 6   over and have access to the other side.  So there is a
  

 7   culvert that goes between there.
  

 8         Q.  And is there -- are there any boards that --
  

 9         A.  Yes.  There's a weir that we've set up so that
  

10   we can measure the water leaving that pond.
  

11         Q.  And the boards there, are they fixed?  Do you
  

12   move them a lot?
  

13         A.  We rarely ever move them.
  

14         Q.  So how long would you estimate, as a
  

15   layperson, that water is held back by that weir there in
  

16   the culvert in the center for the settling basin?
  

17         A.  You know, like I said, I'm not trained to do
  

18   that, but I assume there's, roughly, an acre-foot of
  

19   water there.  And with the amount of water we currently
  

20   have going through there, it probably turns over four
  

21   times a day.
  

22         Q.  So would you say that the settling basin flows
  

23   fairly continually --
  

24         A.  Yes.
  

25         Q.  -- even though those boards are there?
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 1             There's also water discharged from the
  

 2   hatchery into the settling pond below the settling pond
  

 3   weir; is that correct?
  

 4         A.  Yeah.  The -- the incubation building directly
  

 5   deposits water below that, and the large raceways all
  

 6   flow below that settling basin.
  

 7         Q.  And thank you for reminding me.  I think we
  

 8   might have skipped the front raceways in our description
  

 9   of the hatchery complex.
  

10             Can you go back, please, and describe how
  

11   water gets into the front raceways?
  

12         A.  It can get its water from a couple of
  

13   different sources, one of which is -- the primary source
  

14   is the Parma box.  We try to reuse the water and send it
  

15   out front to at least get a second use of that water
  

16   before we deposit it back into the creek.  We also have
  

17   the ability to inject fresh water, but we rarely have
  

18   spare fresh water to do that.
  

19         Q.  So the front raceways is second use water; is
  

20   that correct?
  

21         A.  Second use, yes.
  

22         Q.  And where do the front raceways discharge?
  

23         A.  The front raceways discharge right below the
  

24   dike on the settling basin.
  

25         Q.  So below the settling basin?



Administrative Hearing - Vol. IV - June 10, 2021 1026

  

 1         A.  Yes.
  

 2         Q.  And do you have a way to measure water coming
  

 3   out of the front raceways?
  

 4         A.  Yes, coming out we can measure.
  

 5         Q.  And then water that flows -- discharges from
  

 6   the hatchery into Butte Creek below the settling basin,
  

 7   where does it go?
  

 8         A.  Could you repeat that, please?
  

 9         Q.  Water that discharges from the hatchery into
  

10   Butte Creek but below the settling basin, where does
  

11   that water eventually flow to?
  

12         A.  Eventually it goes into Loving Creek.
  

13         Q.  And where does Loving Creek flow into?
  

14         A.  Loving Creek eventually goes into Silver
  

15   Creek.
  

16         Q.  How would you describe Butte Creek below the
  

17   settling basin?
  

18         A.  That's just a creek.
  

19         Q.  Just a creek?
  

20         A.  Yeah.
  

21         Q.  All right.  I'll have you take a quick look at
  

22   Exhibit 20.
  

23             Can you tell me what that document is?
  

24         A.  It's the best management practices for the
  

25   hatchery.
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 1         Q.  And why was that document developed?
  

 2         A.  We had to develop this for our NPDES permit.
  

 3         Q.  Does that document also provide some
  

 4   descriptions of how water is used in the hatchery?
  

 5         A.  It does.  And it shows how we measure and what
  

 6   we measure and how we contain waste and so forth.
  

 7         Q.  Okay.  Is there anything else about how water
  

 8   flows into and out of the hatchery that you think we
  

 9   missed?
  

10         A.  I think we pretty much covered it all.
  

11             MS. VONDE:  I would -- at this point, I'd like
  

12   to move to admit Fish and Game Exhibits 20 and 25 into
  

13   the record.
  

14             HEARING OFFICER:  Any objection to the
  

15   admission of these documents?
  

16             The documents marked as Idaho Fish and Game 20
  

17   and 25 are received into evidence.
  

18             (IDFG Exhibits 20 and 25 received.)
  

19         Q.  (BY MS. VONDE)  So based on your testimony, it
  

20   sounds like there are several places where you can take
  

21   measurements of water flowing into the hatchery; is that
  

22   correct?
  

23         A.  Into the various uses at the hatchery,
  

24   correct.
  

25         Q.  So what are those different places where you
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 1   can take measurements?
  

 2         A.  You can take it where water comes into some of
  

 3   the round ponds.  We can take it where it comes into the
  

 4   heat stacks in the incubation building.  We can take it
  

 5   where it comes into the concrete raceways inside the
  

 6   hatchery building.
  

 7         Q.  So could you please take a look at Exhibit 23.
  

 8             And I'm going to stop here.  We submitted a
  

 9   corrected Exhibit 23 to the parties today, so I would --
  

10   I am proposing to, basically, switch this corrected
  

11   exhibit out for the one that we disclosed.
  

12             So any objections to that?
  

13             MR. RIGBY:  No.
  

14             HEARING OFFICER:  No objections that I can
  

15   hear.
  

16             MS. VONDE:  So then I will switch your binders
  

17   out with new copies.  Is that the easiest way to do it?
  

18             HEARING OFFICER:  Yep.
  

19             MS. VONDE:  And I'm not sure I have quite
  

20   enough.  Do you need four or just three?
  

21             Do you need one?
  

22             HEARING OFFICER:  I think there are four
  

23   binders, aren't there?
  

24             MS. VONDE:  And do you need it?
  

25             MS. CARTER:  No, I have one.
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 1             MS. VONDE:  So this can be for you.  And if
  

 2   you need one more...
  

 3         Q.  (BY MS. VONDE)  Okay.  So taking a look at
  

 4   this corrected Exhibit 23, who prepared this exhibit?
  

 5         A.  This was actually prepared by the fish
  

 6   culturist on station, and then I reviewed it and found
  

 7   some errors and had it corrected.
  

 8         Q.  So what does this exhibit show?
  

 9         A.  Please say it again.
  

10         Q.  What does this exhibit show?
  

11         A.  This exhibit shows what the water measurement
  

12   is on, basically, all of the places it's used coming
  

13   into the facility.
  

14         Q.  And was this -- were these measurements taken
  

15   on a certain date?  In other words, is this a snapshot
  

16   in time of water use?
  

17         A.  Correct.  These were done on May 19th.
  

18         Q.  So are you personally aware of how these
  

19   measurements are generally taken, even if you, yourself,
  

20   did not perform the measurements?
  

21         A.  Yes, I am.
  

22         Q.  So what was the total inflow into the hatchery
  

23   on May 19th of this year?
  

24         A.  7.06 cfs.
  

25         Q.  And how was that amount determined?
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 1         A.  That was done by taking the intakes of the
  

 2   small raceways, the intakes on round ponds 1 through 8,
  

 3   the outlets of round ponds 9 through 14, and then we had
  

 4   to do the intakes on round pond 15, and it would have
  

 5   been on the intakes of all the concrete raceways in the
  

 6   hatchery building and the intakes on the heat stacks in
  

 7   the incubation building.
  

 8             MS. VONDE:  Now let's take a look at
  

 9   Exhibit 26.  And once again, this is another exhibit
  

10   that we corrected.  I submitted that to counsel, so I
  

11   would propose to do the same thing that we did with 23,
  

12   unless there are any objections?
  

13             HEARING OFFICER:  Great.
  

14         Q.  (BY MS. VONDE)  Okay.  So can you please tell
  

15   us what this exhibit shows?
  

16         A.  This one shows the outlets for all of the
  

17   hatchery.
  

18         Q.  And did you prepare this exhibit?
  

19         A.  It was actually prepared by my fish culturist,
  

20   and I went through it and revised it and corrected some
  

21   mathematical errors.
  

22         Q.  And so even if you were not personally
  

23   involved in taking these measurements, do you understand
  

24   how they were taken?
  

25         A.  Yes.
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 1         Q.  And, again, is this a snapshot in time?
  

 2             In other words, were these measurements taken
  

 3   on a certain day?
  

 4         A.  Yes.
  

 5         Q.  So let's walk through this a little bit.
  

 6   There's a box labeled, "Large Raceways."
  

 7             What does that box show?
  

 8         A.  That shows what the gallons per minute leaving
  

 9   each raceway is.  And the sum of those is 2,086 gallons
  

10   or 4.65 cfs.
  

11         Q.  So that's water exiting the raceways and
  

12   discharging into Butte Creek Spring -- Butte Spring
  

13   Creek below the settling basin; is that correct?
  

14         A.  Correct.
  

15         Q.  And what water flows into these raceways?
  

16         A.  This is water that comes from the Parma box.
  

17         Q.  And then we see some boxes labeled "RP13,"
  

18   "14," "15."
  

19             Can you describe what those are showing?
  

20         A.  Round pond 13, 14, 15, it's showing the total
  

21   gallons per minute used in those.  And that is what's
  

22   discharged into the settling basin.
  

23         Q.  And we see a box labeled, "Discharge Over
  

24   Settling Basin Weir."
  

25             Can you describe what's in that box?
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 1         A.  That shows what your discharge is from round
  

 2   ponds 13, 14, and 15, 243 gallons per minute.  And then
  

 3   when we measure going over the weir that goes underneath
  

 4   the dike, we show 945 gallons per minute total.
  

 5         Q.  So what is the purpose in this "Discharge Over
  

 6   Settling Basin Weir" of the two boxes to the right that
  

 7   say "Round Pond 13," "14," "15," and then the "Parma Box
  

 8   and Settling Basin"?
  

 9             What are you trying to denote there?
  

10         A.  By taking that number and the number from the
  

11   large raceways, I have a very good idea of exactly what
  

12   ran through the hatchery and was used.
  

13         Q.  So can you, please, describe how you came to
  

14   the total amount of water being discharged from the
  

15   hatchery?
  

16         A.  On those ones there, what I did is I took the
  

17   total water, which is the 945 gallons per minute, and
  

18   then I took that and added it to the 2,086 gallons per
  

19   minute; it gave me 3,031 gallons per minute.
  

20             Now, leaving the raceways and then leaving the
  

21   upper settling basin, there are boards there.  Boards
  

22   leak.  And there's a percentage factor, it's really hard
  

23   to quantify, so I used a couple of different equations.
  

24   I used 10 percent and 20 percent because it is
  

25   unaccounted for, but it all does return to the creek.



Administrative Hearing - Vol. IV - June 10, 2021 1033

  

 1             And so on those, you can see my correction
  

 2   factors 303 gallons or 606 gallons per minute, leaving
  

 3   me with 7.43 to 8.10 gallons per minute -- or 8.1 --
  

 4   7.43 cfs to 8.1 cfs leaving the facility.
  

 5         Q.  So the total discharge from the hatchery, is
  

 6   that the .54 cfs from the round ponds, the 4.65 from the
  

 7   large raceways, and the 2.11 from the weir over the
  

 8   settling basin?
  

 9         A.  Correct.
  

10         Q.  And that's where you get the 7.43 cfs; is that
  

11   correct?
  

12         A.  Correct.
  

13         Q.  And then you have a -- as you said, you have a
  

14   correction amount of 10 or 20 percent.  And that's to --
  

15   you said that was to account for leakage through the
  

16   boards?
  

17         A.  Leakage through the boards.  And it's not lost
  

18   because it just goes right into the drain and back to
  

19   the creek.  It's just I cannot quantify or measure it.
  

20         Q.  Because it's not going over the weir; is that
  

21   correct?
  

22         A.  Correct, it's not going over the board.
  

23         Q.  I see an "LR10% Correction" and an "LR20%
  

24   Correction"; what does that denote, and how are those
  

25   different?
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 1         A.  Those are different because that would be if I
  

 2   only took a correction on the raceways themselves and
  

 3   not the settling pond.  It's hard to really justify or
  

 4   show what's leaking in the settling pond.
  

 5         Q.  So the other boxes that just say "10%
  

 6   Correction," "20% Correction," those took the correction
  

 7   on both the water exiting from the large raceways and
  

 8   the water going over the weir through the weir at the
  

 9   settling basin; is that correct?
  

10         A.  Yes, correct.
  

11         Q.  So what was the total outflow from the
  

12   hatchery on this date?
  

13         A.  7.43 to 8.1 cfs.
  

14         Q.  And I think you testified earlier that the
  

15   inflow into the hatchery was 7.06 cfs; is that correct?
  

16         A.  That is correct.
  

17         Q.  So what accounts for the increase in flows at
  

18   the end of the hatchery?
  

19         A.  Unfortunately, in the large -- in the settling
  

20   basin, if you were to walk around it, there are some
  

21   seep springs, and you can see small amounts of water
  

22   that seeps in.  So there is some water that seeps in and
  

23   increases the amount in the settling basin.  That number
  

24   is not quantifiable, I have no way to measure it.
  

25         Q.  Okay.  So you think the increase in flow comes
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 1   from those naturally occurring springs that arise in the
  

 2   settling basin --
  

 3         A.  Yes.
  

 4         Q.  -- is that correct?
  

 5             Okay.  Can you please take a look at
  

 6   Exhibit 24.  And maybe before I move on to Exhibit 24,
  

 7   I'll ask one more question, just as a conclusion.
  

 8             Given the inflow and outflow numbers from the
  

 9   hatchery, does that demonstrate anything to you about
  

10   the hatchery water usage?
  

11         A.  It's nonconsumptive.
  

12         Q.  Now moving to Exhibit 24, what is this
  

13   exhibit?
  

14         A.  This is a -- it looks like our EPA permit.
  

15         Q.  Is this your NPDES permit for discharges from
  

16   the hatchery?
  

17         A.  Correct.
  

18         Q.  Can you, please, take a look at page IDFG 415.
  

19             So this describes your system as a
  

20   "Flow-through System."  What is your understanding of
  

21   the meaning of that?
  

22         A.  It flows through.  We don't retain, move
  

23   anything offline.  What comes in goes out.
  

24         Q.  Let's take a look at page IDFG 418.  Under
  

25   "Outflow" -- the discharge "Settling Basin Outflow," the
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 1   discharge type is listed as "Constant."
  

 2             What is your understanding of the meaning of
  

 3   that for this NPDES permit?
  

 4         A.  We're constantly discharging; we don't stop.
  

 5   Like I said, there's nothing offline.  We don't retain
  

 6   the water anywhere.  What comes in goes out.
  

 7         Q.  And then let's take a look at page IDFG 419.
  

 8             Under "Facility Total," the "Outfall Type" is
  

 9   listed as "Sum."
  

10             What's your understanding of the meaning of
  

11   that?
  

12         A.  The sum of all in is what leaves, so we are
  

13   not retaining anything.
  

14         Q.  So in terms of this NPDES permit, they say
  

15   that whatever is coming into your facility is also going
  

16   out?
  

17         A.  Correct.
  

18         Q.  All right.  So based on your understanding of
  

19   how the hatchery operates and personal observations,
  

20   would you say the inflow generally equals the outflow?
  

21         A.  Either equals or exceeds.  Generally it
  

22   exceeds.
  

23         Q.  And you're not a hydrologist; correct?
  

24         A.  Correct.
  

25         Q.  But based on your experience and understanding
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 1   of how a hatchery operates, would you say there's any
  

 2   significant evaporative or seepage losses associated
  

 3   with the Hayspur Fish Hatchery?
  

 4         A.  No.  And like I demonstrated earlier, the only
  

 5   place where we have any exposure to the sun is in the
  

 6   actual raceways themselves, and that turns over three
  

 7   times every hour.  And then the large settling basin, on
  

 8   my rough figures, it changes four times a day.  There's
  

 9   not a lot of time, there's no real increase in
  

10   temperature, so I personally don't see where there's any
  

11   evaporative loss.
  

12         Q.  And then I'll just ask this question again:
  

13   Are there any intervening water users on Butte Creek
  

14   between where you are taking the water into the hatchery
  

15   and water is discharging back into the creek?
  

16         A.  No.
  

17             MS. VONDE:  I would like to move, at this
  

18   point, to admit Exhibits 23, 24, and 26 into the record.
  

19             HEARING OFFICER:  Any objection to the
  

20   admission of these documents?
  

21             The documents marked as IDFG 23, 24, and 26
  

22   are received into evidence.
  

23             (IDFG Exhibits 23, 24, and 26 received.)
  

24         Q.  (BY MS. VONDE)  Then I'll have you take a look
  

25   at Exhibit 21.
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 1             Do you recognize this exhibit?
  

 2         A.  Yes.
  

 3         Q.  Who prepared it?
  

 4         A.  This was actually prepared by the hatchery
  

 5   manager at the Hayspur facility.
  

 6         Q.  And were you copied on this memo?
  

 7         A.  Yes, I reviewed it.
  

 8         Q.  Do you have any personal knowledge of the
  

 9   information that this contains?
  

10         A.  Yeah.  Yeah, I've been pretty much involved in
  

11   almost all of this.
  

12         Q.  So if you could just take a look at IDFG
  

13   page 404 to 406.  And quickly just run us through the
  

14   types of fish that the hatchery raises and what they're
  

15   produced for.
  

16         A.  Okay.  Our primary function is to raise
  

17   rainbow trout eggs, which are disseminated to all of the
  

18   other Fish and Game hatcheries that we have in the
  

19   state.  So, basically, if a rainbow trout is caught in
  

20   the state of Idaho, it came from Hayspur Fish Hatchery.
  

21   The broodstock has been selected.  All of our fish are
  

22   triploided.  They return well to the fisherman.  And we
  

23   have spent about 25 years developing that current stock.
  

24         Q.  So you produce rainbow trout eggs that are
  

25   then sent to other hatcheries where they raise them up
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 1   to be catchables; is that correct?
  

 2         A.  Correct.
  

 3         Q.  And then do you raise your own rainbow trout
  

 4   catchables?
  

 5         A.  We do.  We raise the rainbow trout --
  

 6             MR. THOMPSON:  Mr. Director, if I can
  

 7   interject.  I stipulate to the beneficial use of fish
  

 8   propagation.  I don't know if we need to know exactly
  

 9   what fish are going where, do we, for those rights?
  

10             MR. RIGBY:  We would as well, Mr. Director.
  

11             HEARING OFFICER:  Does that shorten the
  

12   testimony?
  

13             MS. VONDE:  Not by much, but that's fine.
  

14             HEARING OFFICER:  Okay.
  

15         Q.  (BY MS. VONDE)  So I'll just skip to the --
  

16   these will be my last questions.
  

17             What would happen to the hatchery if you were
  

18   curtailed?
  

19         A.  If we were curtailed, I mean, there's some
  

20   water that we get to keep because it is surface water,
  

21   from my understanding.  But anything that would be
  

22   curtailed would decrease the water that goes into that
  

23   head box, which means everything across the board loses
  

24   water.  When that happens, fish populations will slowly
  

25   die down to a level where they're comfortable.  And we
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 1   don't know where that is.  It's usually pretty harsh at
  

 2   the beginning.
  

 3             So I mean, if we were to be curtailed and lose
  

 4   the 3 cfs that's most likely in question, you could see
  

 5   that that is over a third of our water, and we would
  

 6   probably lose more than half of our fish.
  

 7         Q.  And how long would it take you to rebuild the
  

 8   program that you have going?
  

 9         A.  Six to eight years.
  

10             MS. VONDE:  I'd like to offer IDFG Exhibit 21
  

11   into the record.
  

12             HEARING OFFICER:  Any objection to the
  

13   admission of this document?
  

14             MR. THOMPSON:  No.
  

15             HEARING OFFICER:  The document labeled IDFG 21
  

16   is received into evidence.
  

17             (IDFG Exhibit 21 received.)
  

18             MS. VONDE:  That's all I have.
  

19             HEARING OFFICER:  Okay.  Cross-examination of
  

20   this witness, Mr. Fletcher?
  

21
  

22                      CROSS-EXAMINATION
  

23   QUESTIONS BY MR. FLETCHER:
  

24         Q.  Good afternoon, Mr. Anderson.  My name is Kent
  

25   Fletcher, and I'm representing Big Wood Canal Company.
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 1             I want to direct your attention to the Butte
  

 2   Springs right.  The number, I think, is 37-2489.  You
  

 3   testified about that; right?
  

 4         A.  I've got to look at the picture to make sure
  

 5   I've got it right.  37-2489, that is correct.
  

 6         Q.  Thank you.  And you testified what the
  

 7   authorized cfs diversion on that right is.
  

 8             Do you remember that testimony?
  

 9         A.  I believe it was 15 cfs.
  

10         Q.  And the priority date of that is January 26th
  

11   of 1948?
  

12         A.  That, I do not know.
  

13         Q.  Do you know how much that spring is producing
  

14   now?
  

15         A.  Currently, I'm getting right around 5 cfs out
  

16   of it.
  

17         Q.  Have you done any studies of the decline in
  

18   the spring flows?
  

19         A.  No, sir.
  

20         Q.  Has the Department, to your knowledge, done
  

21   any analysis of why that spring has declined from 15 cfs
  

22   to 5 cfs?
  

23         A.  Not that I'm aware of, sir.
  

24         Q.  Do you have any knowledge of why groundwater
  

25   right 37-7038, which was Exhibit 2, did not contain the
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 1   nonconsumptive statement on it?
  

 2         A.  No, I do not.
  

 3         Q.  And do you have any knowledge of why the
  

 4   Department drilled wells at this site?
  

 5         A.  Some of it was to replace what -- it's
  

 6   probably over time.  And I can only make that as an
  

 7   assumption from the losses that they've gotten from
  

 8   their initial water right.  Well No. 2 was actually
  

 9   drilled -- it was actually a spring that was just
  

10   adjacent to it.  And that was put in so that we could
  

11   direct the water where we wanted it to go.  If we were
  

12   to remove that well, that's going to free flow whether
  

13   we want it to or not.
  

14         Q.  If Butte Springs was producing 15 cfs, would
  

15   that be an adequate amount of water to operate the
  

16   entire facility?
  

17         A.  Yes.
  

18             MR. FLETCHER:  I don't have any further
  

19   questions.  Thank you.
  

20             HEARING OFFICER:  Thank you, Mr. Fletcher.
  

21             Mr. Rigby?
  

22             MR. RIGBY:  No questions, Mr. Director.
  

23             HEARING OFFICER:  Mr. Barker or Thompson?
  

24             MR. BARKER:  No.
  

25             HEARING OFFICER:  Ms. O'Leary?
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 1             MS. O'LEARY:  No, Director.
  

 2             MR. BROMLEY:  No.
  

 3             HEARING OFFICER:  Group 3, any questions?
  

 4             MS. McHUGH:  No questions.
  

 5             HEARING OFFICER:  Oh, and I hesitate to
  

 6   venture, but I wanted to ask one question, Mr. Anderson.
  

 7
  

 8                         EXAMINATION
  

 9   QUESTIONS BY HEARING OFFICER:
  

10         Q.  What's the surface area of your settling pond?
  

11         A.  That's what I had said, I estimate it to be
  

12   approximately 1 acre.
  

13         Q.  But I thought you -- I thought when you
  

14   testified, I thought you were talking about volume.  I
  

15   thought I heard you say an acre-foot --
  

16         A.  It's about 1 acre.  It covers about a 1-acre
  

17   span.
  

18         Q.  So 1 acre in surface area?
  

19         A.  Yes.
  

20         Q.  Is there any leakage into the settling basin
  

21   from the diversion at Butte Creek Spring?
  

22         A.  No, there's none that's visible.  The settling
  

23   basin, though, if you were to walk around it, you will
  

24   see some seepage coming out of the ground in various
  

25   places.
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 1             HEARING OFFICER:  Okay.  I don't have any
  

 2   further questions.  All right.  Thanks, Mr. Anderson.
  

 3             Let's go off the record for a minute.
  

 4             (Discussion held off the record.)
  

 5             HEARING OFFICER:  Back on the record.
  

 6             Are we recording?
  

 7             MS. JENKINS:  We are.
  

 8             HEARING OFFICER:  Okay.  Mr. Barker?
  

 9             MR. BARKER:  South Valley Ground Water
  

10   District calls Mark Johnson.
  

11             Mark?
  

12             THE WITNESS:  Correct.
  

13             MR. BARKER:  How are you?
  

14             HEARING OFFICER:  Will you please stand.
  

15             THE WITNESS:  Yes.
  

16             HEARING OFFICER:  Raise your right hand.
  

17
  

18                        MARK JOHNSON,
  

19   first duly sworn to tell the truth relating to said
  

20   cause, testified as follows:
  

21
  

22             HEARING OFFICER:  Thank you.  Please be
  

23   seated.
  

24   ///
  

25   ///
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 1                     DIRECT EXAMINATION
  

 2   QUESTIONS BY MR. BARKER:
  

 3         Q.  Mr. Johnson, what's your full name and
  

 4   address.
  

 5         A.  Mark Alan Johnson, 231 Tendoy Street,
  

 6   Bellevue, Idaho 83313.
  

 7         Q.  And, Mr. Johnson, what is your current
  

 8   occupation?
  

 9         A.  I'm a seed potato grower.
  

10         Q.  Do you have -- do you operate under your own
  

11   name, or do you have a company?
  

12         A.  Yes.  My company name is Silver Creek Seed.
  

13         Q.  How long have you been a seed potato grower?
  

14         A.  I started the company in 2006, so 15 years.
  

15         Q.  Okay.  What were you doing before that?
  

16         A.  I worked for my in-laws for 19 years, Cummins
  

17   Farms, in the Magic Valley farming on the family farm.
  

18   And then they went out of business in 2005, and we
  

19   managed to scrape enough money together to start the
  

20   business with a partner.
  

21         Q.  Are you born and raised in Idaho?
  

22         A.  Yes.
  

23         Q.  And do you have a post high school degree?
  

24         A.  Just one year of college, then I started
  

25   farming.
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 1         Q.  So for the last, if I count --
  

 2         A.  34.
  

 3         Q.  34.  There we go.  19 and 15.
  

 4             All right.  For 34 years you've been farming
  

 5   in the area around the Magic Valley; correct?
  

 6         A.  Correct, yes.
  

 7         Q.  And also when did you first start farming up
  

 8   in the area of the Big Wood?
  

 9         A.  Cummins Farms started growing seed potatoes in
  

10   1997.
  

11         Q.  Where was that -- where was that farm?
  

12         A.  The potato cellars are in Picabo, but we rent
  

13   ground in the Bellevue Triangle and the Carey area.
  

14         Q.  All right.  And is that consistent through --
  

15   since that time, since you formed the company?
  

16         A.  Yeah, we've been fairly consistent with our
  

17   company since we started.
  

18         Q.  Are you growing potatoes anywhere other than
  

19   in the Bellevue Triangle right now?
  

20         A.  I have a few in Carey on the Little Wood
  

21   system.
  

22         Q.  So how many acres do you have in potatoes
  

23   right now?
  

24         A.  Approximately, 660.
  

25         Q.  And is that all in the Triangle or does that
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 1   include the Carey?
  

 2         A.  That includes the Carey potatoes as well.
  

 3         Q.  How much in the Triangle?
  

 4         A.  600.
  

 5         Q.  So you've got a map in front of you that is
  

 6   taken from an exhibit that's already in evidence, and
  

 7   it's just for orientation purposes.  This is Jennifer
  

 8   Sukow's exhibit -- staff report.  I believe that's
  

 9   IDWR 2.
  

10             Is that right, Meghan?
  

11             MS. CARTER:  I'm sorry?
  

12             MR. BARKER:  Is that IDWR 2, Jennifer Sukow?
  

13             MS. CARTER:  Yeah.
  

14             MR. BARKER:  Okay.  Thank you.
  

15         Q.  (BY MR. BARKER)  So just for orientation
  

16   purposes, would you explain where your potatoes are
  

17   being grown this year?
  

18         A.  Yeah.  Probably starting 2 miles north of
  

19   Gannett would be the first -- part of the northern ones,
  

20   and then we have some on Baseline Road, some south of
  

21   Gannett, west of Picabo, and Carey, over in Carey.  And
  

22   then we have some, actually, west of the blinking light
  

23   at Timmerman.
  

24         Q.  Okay.  So you have crop in the ground pretty
  

25   much all over the Triangle --
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 1         A.  Correct.
  

 2         Q.  -- right?
  

 3         A.  Yes.
  

 4         Q.  When you grow seed potatoes, what's the -- how
  

 5   do you get rid of your crop at the end of the year; what
  

 6   do you do?
  

 7         A.  Well, we have commercial -- contracts with
  

 8   commercial growers.  We grow the seed potatoes, and then
  

 9   the commercial growers in the Magic Valley, Washington,
  

10   they grow commercial potatoes for processors and fresh
  

11   pack.  So we grow the seed, we provide the seed for
  

12   them, and then they grow it out, and then that produces
  

13   french fries, processed goods, and fresh-packed potatoes
  

14   for grocery stores and restaurants.
  

15         Q.  So you are under long-term -- are you under
  

16   contracts with these commercial growers?
  

17         A.  Yes.  We have contracts on probably 90 percent
  

18   of our product that goes out.  If we have exceptional
  

19   yields, we'll have some extra product, but on an average
  

20   year, it's 100 percent contracted.
  

21         Q.  And when do you enter into these contracts,
  

22   typically?
  

23         A.  We typically try to do a three-year -- two- to
  

24   three-year contract.  And, you know, they're rolling
  

25   over constantly, so some of them renew every year, and
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 1   some of them are out as much as three years, and some of
  

 2   them just keep immigrating until we renew a different
  

 3   negotiation on that contract.
  

 4         Q.  And what time of year do you typically enter
  

 5   into these contracts?
  

 6         A.  In the fall, winter, basically.
  

 7         Q.  So tell me about your thought process in
  

 8   putting crops into the ground in 2021 at these various
  

 9   locations in the Triangle.  What was your plan?
  

10         A.  As far as water?
  

11         Q.  Well, no, as far as what -- where you were
  

12   going to plant, why you were going to plant, whether you
  

13   were going to not plant?
  

14         A.  Well, we're on a longer rotation being on a
  

15   seed potato farm, so we rent from multiple people
  

16   wherever we can find ground on any given year.  So if
  

17   someone has to take a crop out, and they want to put
  

18   potatoes in, we rent from them.  So it changes from year
  

19   to year who we're renting ground from.  But we have
  

20   several of them that we rent from every year.
  

21         Q.  And when do you enter into these rental
  

22   contracts with the landowners?
  

23         A.  We try to do our groundwork in the fall, so
  

24   before winter comes, we try to have all of that ground
  

25   secured.
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 1         Q.  Okay.  So for the 2021 growing season, you
  

 2   would have already entered into a rental contract last
  

 3   fall?
  

 4         A.  Sure.  Yeah.  We do all of our work in, oh,
  

 5   October, November.  Fieldwork, we put fertilizer down
  

 6   for our phosphate and potash so it will be ready for use
  

 7   in the spring.
  

 8         Q.  So at these different locations that you're
  

 9   farming this year, what kind of water supply do you have
  

10   for them?
  

11         A.  What kind of water supply do I have?  You mean
  

12   like well water?  Surface water?
  

13         Q.  Well, sure.  What's your source of water for
  

14   each of these fields?
  

15         A.  We have some from the Big Wood, we have well
  

16   water, we have Silver Creek, and we have Little Wood
  

17   water.
  

18         Q.  And that, obviously, depends on where the farm
  

19   is located?
  

20         A.  Exactly.  And if the farmer has a well or what
  

21   their water rights are like.
  

22         Q.  Does all of the land that you're farming this
  

23   year, does it have a well water supply?
  

24         A.  No, not all of it has well water.
  

25         Q.  Do you have some -- you have surface water on
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 1   all of your crops or all of the land that is irrigated?
  

 2         A.  No.  Some of it's well water, some of it has
  

 3   both.  It's all over the board.
  

 4         Q.  So if you -- so explain what -- how much you
  

 5   have to put into a potato field in order to make it
  

 6   productive, in terms of what's your investment into a
  

 7   potato field?  What do you got to do?
  

 8         A.  Input costs are higher this year with fuel and
  

 9   fertilizer being up, but it's somewhere in the
  

10   neighborhood of between 4,000 to $4,500 an acre.
  

11         Q.  And that's sum cost?
  

12         A.  That's what?
  

13         Q.  That's sum cost once you agree to rent the
  

14   field and put the crop in the ground?
  

15         A.  Right now at this point it is.  You know, at
  

16   the agreement to rent the field, no, you don't have
  

17   those costs.  But, I mean, it just keeps -- we get a lot
  

18   of costs in the fall, and by the 15th of May, we have
  

19   probably two-thirds to three-quarters of our costs in.
  

20         Q.  And for the land that you have that's supplied
  

21   by surface water, do you have any understanding of what
  

22   the surface water supply curtailment dates are going to
  

23   be this year?
  

24         A.  Don't know yet.  We have our fingers crossed
  

25   that we'll be okay, but some of them are marginal so we
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 1   don't know yet.
  

 2         Q.  So have you heard any dates beyond the end of
  

 3   June, early July for your surface water?
  

 4         A.  Nothing solid yet.  I guess it would be rumor,
  

 5   whatever I've heard so far.
  

 6         Q.  So tell me what the water needs are for a
  

 7   potato crop.
  

 8         A.  Well, we start watering a lot later than the
  

 9   grain and barley.  Like, we're just barely starting to
  

10   water right now.  We can't plant -- in our valley, we
  

11   usually start about the 5th of May, and it takes three
  

12   weeks for emergence.  And they're just coming up right
  

13   now.  So we're just barely starting to water right now.
  

14             So we need about 90 to 120 days, given the
  

15   variety.  Some of them take less days.  But it takes
  

16   about 120 days to grow the crop, and then the 1st of
  

17   September we'll kill them.  And then we need to prewater
  

18   to be able to dig the crop.
  

19         Q.  So "prewater," what does that mean?
  

20         A.  We have to put down about three-quarters of an
  

21   inch to an inch to moisten the ground so when we harvest
  

22   them it's not just straight clods coming into the potato
  

23   cellars.
  

24         Q.  And then you said "kill" the crop about the
  

25   1st of September.



Administrative Hearing - Vol. IV - June 10, 2021 1053

  

 1             What do you mean by that?
  

 2         A.  Well, we whip the vines.  Sometimes we put
  

 3   chemical on to kill the vines so that the skin will set
  

 4   on the potato.  That takes about three weeks to do that.
  

 5         Q.  And do you need -- up until when do you need
  

 6   water for this -- for the growing of the potato crops?
  

 7         A.  With potatoes, all of the growing happens at
  

 8   the end.  They're just a growing plant for most of the
  

 9   season, then they put all their weight in on the potato
  

10   itself right at the end.  So right up until when we kill
  

11   them, we're out doing test digs every day checking to
  

12   see what the yield looks like and the size profile.
  

13   Because we can't get them too big for seed potatoes.  So
  

14   when we reach a certain point, then we kill them.
  

15         Q.  And then at that point, you don't need water
  

16   until you do the prewatering for the harvest?
  

17         A.  Correct.
  

18         Q.  So you're aware that -- so are you involved in
  

19   the South Valley Ground Water District?
  

20         A.  I just purchased a small farm, and I just got
  

21   our first water rights.  So this is the first I've been
  

22   involved because we've always leased our ground, so I'm
  

23   just becoming more involved right now.
  

24         Q.  So where is your ground that you purchased?
  

25         A.  It's on Schoessler Lane.
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 1         Q.  How much of your own ground do you have?
  

 2         A.  It's 450 acres with water rights for
  

 3   200 acres.
  

 4         Q.  And is that in potatoes also?
  

 5         A.  No.  The person we bought it from has the farm
  

 6   until the end of November, and then we take possession,
  

 7   so we haven't done any watering on it.
  

 8         Q.  So is the person you bought if from irrigating
  

 9   that land?
  

10         A.  Correct.
  

11         Q.  And does -- the water rights you have for that
  

12   property are from what?
  

13         A.  Are what?
  

14         Q.  What kind of water rights do you have for that
  

15   property?
  

16         A.  There's a little bit of surface water and some
  

17   well water.
  

18         Q.  Surface water out of the 45?
  

19         A.  Yeah, I'm not familiar with that yet --
  

20         Q.  Okay.
  

21         A.  -- on the water districts.  But, yeah.
  

22         Q.  Okay.  So you understand that the purpose --
  

23   one of the purposes of this proceedings is to determine
  

24   whether to curtail groundwater use throughout the entire
  

25   Bellevue Triangle?
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 1         A.  Correct.
  

 2         Q.  So would you explain to the Director the
  

 3   impact on your operations if groundwater were to be
  

 4   curtailed on July 1, as at least contemplated in
  

 5   Jennifer Sukow's memorandum?
  

 6         A.  Yeah.  For us it would put us out of business.
  

 7   We wouldn't have any crop at all, we assume.  July 1st
  

 8   the potatoes are tiny.  It wouldn't -- we wouldn't have
  

 9   a crop.  It would cost us $3 million.
  

10         Q.  And by saying you wouldn't have a crop, or it
  

11   would put you out of business, do you mean just for this
  

12   year?
  

13         A.  Yeah, because we wouldn't -- it would be
  

14   $3 million we wouldn't have coming in.  There's no way
  

15   we would survive it.  Our customers would find new
  

16   clients, and we wouldn't have our customers anymore.
  

17         Q.  Because you can't deliver potatoes that are
  

18   the size of a pea to your customers?
  

19         A.  Yeah.  They have to be 50 millimeters or
  

20   bigger to even get to the cellar.  So if they're not
  

21   bigger than that, it's impossible for them to even make
  

22   it up the harvester.
  

23         Q.  And so what would be the consequence to your
  

24   business of not being able to harvest any of the
  

25   potatoes this year?
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 1         A.  We'd be out of business.
  

 2         Q.  Entirely?
  

 3         A.  Yes.
  

 4             MR. BARKER:  I don't have any further
  

 5   questions.  Thank you, Mr. Johnson.
  

 6             HEARING OFFICER:  Okay.
  

 7             MR. BARKER:  Oh, somebody else may have some
  

 8   questions, so you --
  

 9             THE WITNESS:  Oh.
  

10             MR. BARKER:  -- but we can both leave, if you
  

11   like.
  

12             HEARING OFFICER:  So what order of questioning
  

13   do we want to pursue now with witnesses being called by
  

14   the groundwater users or attorneys representing
  

15   groundwater users?  Do we want to rotate through the
  

16   groundwater user crowd and then come to the surface
  

17   water?
  

18             What's the preference?  Or I guess I could --
  

19             MS. McHUGH:  I think from Group 3, I don't
  

20   think we plan to ask this witness any questions.
  

21             MR. LAWRENCE:  I don't have any questions.
  

22             HEARING OFFICER:  I'm sorry, let's go off the
  

23   record.
  

24             (Discussion held off the record.)
  

25             HEARING OFFICER:  So let's go back on the
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 1   record now.
  

 2             And we resolved that there are no other
  

 3   questions from the groundwater users.  So Mr. Rigby or
  

 4   Mr. Fletcher, do you have questions for Mr. Johnson?
  

 5             MR. FLETCHER:  Yes, I have some questions.
  

 6             May I remain seated?  Do you have a problem
  

 7   with that?
  

 8             HEARING OFFICER:  I don't have a problem
  

 9   because you speak up so well, Mr. Fletcher.
  

10             Do you have a problem with that?
  

11             MS. JENKINS:  I think we can hear you.
  

12             MR. FLETCHER:  Okay.  Well, if you can't --
  

13             MS. JENKINS:  You're good.
  

14             MR. FLETCHER:  -- let me know.  I just didn't
  

15   want to --
  

16             HEARING OFFICER:  Move the microphone.
  

17             MS. JENKINS:  You're good.
  

18             MR. FLETCHER:  Okay.  Thank you.
  

19
  

20                      CROSS-EXAMINATION
  

21   QUESTIONS BY MR. FLETCHER:
  

22         Q.  Mr. Johnson, I'm Kent Fletcher.  I represent
  

23   Big Wood Canal Company.
  

24             Have you listened to any of the testimony of
  

25   the surface water side dealing with the potential
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 1   damages to their crops?
  

 2         A.  I have not heard that testimony yet.
  

 3         Q.  I'll represent to you that Fred Brossy
  

 4   testified he's growing potatoes this year, too.  If he
  

 5   doesn't receive water this year for his potato crop, he
  

 6   could expect the same types of damages you're claiming;
  

 7   isn't that correct?
  

 8         A.  Correct.
  

 9         Q.  As far as your -- I think you testified that
  

10   you have some acres that have only a surface water
  

11   supply; isn't that correct?
  

12         A.  Correct.
  

13         Q.  How many acres are you farming that only have
  

14   a surface water supply?
  

15         A.  I'm guessing 300.
  

16         Q.  Okay.  And --
  

17         A.  Maybe a little less than that.  Possibly 200.
  

18   I'm not sure how all of the tenants plan on delivering
  

19   water, so I -- between 2- and 300, let's say.
  

20         Q.  Okay.  Do you know the sources of water for
  

21   those acres that only have a surface water supply?
  

22         A.  One of them is Big Wood water -- or not --
  

23   excuse me -- Little Wood water and Silver Creek.  That
  

24   would be 80 acres.  About 130 is off Big Wood water.
  

25         Q.  That would add up to about 210 acres, roughly.
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 1         A.  Yeah.  I think that's probably -- that would
  

 2   be all of the surface water ones.
  

 3         Q.  Thank you.  When you say "Big Wood water," are
  

 4   you talking about Big Wood Canal Company water?
  

 5         A.  See, that's what -- I don't know how
  

 6   everybody's water rights work, but this water is coming
  

 7   down the Big Wood by Stanton Crossing.  It's surface
  

 8   water rights, so I don't know what you would call that.
  

 9         Q.  So you don't know -- do you know if the land
  

10   -- you're renting this land from someone else?
  

11         A.  Yes.
  

12         Q.  And do you know if he owns canal shares or
  

13   shares in the canal company?
  

14         A.  I don't know how their water rights work,
  

15   that's the thing.  I just lease the ground from them,
  

16   and water rights are not a discussion we have.
  

17         Q.  If his only source of water is Big Wood Canal
  

18   Company, do you know when they're planning on curtailing
  

19   deliveries?
  

20             MR. BARKER:  I'm going to object, Kent.  You
  

21   know there's no Big Wood Canal Company water above in
  

22   the Triangle.  Why are you asking him that?  That's
  

23   unfair to this witness.
  

24             MR. FLETCHER:  I'll withdraw the question.
  

25   That's fine.
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 1         Q.  (BY MR. FLETCHER)  So is it your understanding
  

 2   that that water is actually coming from American Falls
  

 3   Reservoir, or do you know?
  

 4         A.  How can it come from American Falls Reservoir
  

 5   if it's coming down the Big Wood?  I don't know the
  

 6   water rights.  I don't know what you're asking me.
  

 7         Q.  Well, I'm just trying to clarify whether it's
  

 8   coming from Big Wood Canal Company or --
  

 9         A.  I do not know that.
  

10         Q.  -- or the Big Wood River.  Is it a river
  

11   right, or you don't know?
  

12         A.  I don't know.
  

13         Q.  So if your source of surface water is cut off
  

14   on the Little Wood and Silver Creek rights, you said
  

15   there's about 80 acres?
  

16         A.  [Witness nods head.]
  

17         Q.  And they're solely under -- they're solely
  

18   being diverted out of the Little Wood; is that correct?
  

19         A.  And Silver Creek.
  

20         Q.  Okay.  And if -- do you know the priority
  

21   dates on those rights?
  

22         A.  Not 100 percent, no, I don't.
  

23         Q.  If that water right is curtailed, do you have
  

24   any other source of water for those 80 acres?
  

25         A.  Not at the moment.
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 1         Q.  What is your plan if that source of water is
  

 2   curtailed?
  

 3         A.  I don't have a plan yet.
  

 4         Q.  Are you expecting to suffer losses because of
  

 5   the amount of ground that you're farming solely under
  

 6   surface water rights this year?
  

 7         A.  Am I expecting to have losses?
  

 8         Q.  Yes.
  

 9         A.  I have not been expecting to have losses.
  

10         Q.  And you may have already testified to this,
  

11   but you don't know your priority dates on the Little
  

12   Wood or --
  

13         A.  I do not.
  

14         Q.  -- Silver Creek?
  

15             No?
  

16         A.  No, I do not.
  

17         Q.  On those acres that have solely surface water
  

18   as the supply, did you take into account water
  

19   conditions before planting the crop?
  

20         A.  No.  The ground was rented long before the
  

21   water problem arose this winter.
  

22         Q.  When did you lease it?  I'm sorry.
  

23         A.  September.
  

24         Q.  Oh, last September, 2020?
  

25         A.  Yes.



Administrative Hearing - Vol. IV - June 10, 2021 1062

  

 1             MR. FLETCHER:  I don't have any further
  

 2   questions.  Thank you.
  

 3             HEARING OFFICER:  Mr. Rigby?
  

 4             MR. RIGBY:  No further questions.
  

 5             HEARING OFFICER:  Redirect, Mr. Barker?
  

 6
  

 7                    REDIRECT EXAMINATION
  

 8   QUESTIONS BY MR. BARKER:
  

 9         Q.  Thank you, Mark.  The water rights that you --
  

10   or sorry -- the land that you're renting over off of
  

11   Silver Creek near Picabo, are you renting that from the
  

12   Purdys?
  

13         A.  Some is from the Purdys in Picabo, yes.
  

14         Q.  Yeah.  And do you know that the Purdys have
  

15   1877 water rights on your property?
  

16         A.  Again, I don't.  It's never discussed.  When I
  

17   lease ground, I go to them and say, "Have you got
  

18   ground?"
  

19             "Yes, we've got ground."
  

20             "Are you going to have water?"
  

21             "Yes, we have water."  And that's the extent
  

22   of our conversation.  It's never been a problem to this
  

23   point.
  

24         Q.  And the other property that you're renting
  

25   with surface water rights you said is around Stanton
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 1   Crossing?
  

 2         A.  Yes, that's one of them.
  

 3         Q.  And that's over by Willow Creek?
  

 4         A.  By what?
  

 5         Q.  By Willow Creek?
  

 6         A.  It would be west of Willow Creek.  It would be
  

 7   west of Timmerman.  That's also the Purdys'.
  

 8             MR. BARKER:  Thank you.
  

 9             HEARING OFFICER:  Any other questions?  Any
  

10   recross?
  

11             Thank you, Mr. Johnson.
  

12             Mr. Barker?
  

13             MR. BARKER:  Stuart Taylor.
  

14             HEARING OFFICER:  Mr. Taylor, did I hear that
  

15   correctly?
  

16             THE WITNESS:  Yeah.
  

17             MR. BARKER:  I hope so.
  

18             THE WITNESS:  Yes.
  

19             HEARING OFFICER:  Come forward.  Raise your
  

20   right hand, please.
  

21
  

22                        STUART TAYLOR,
  

23   first duly sworn to tell the truth relating to said
  

24   cause, testified as follows:
  

25
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 1             HEARING OFFICER:  Thank you.  Please be
  

 2   seated.
  

 3
  

 4                     DIRECT EXAMINATION
  

 5   QUESTIONS BY MR. BARKER:
  

 6         Q.  Mr. Taylor, would you spell your full name for
  

 7   the record and tell us where you live.
  

 8         A.  Yes.  My first name is Stuart, S-t-u-a-r-t.
  

 9   My last name is Taylor, T-a-y-l-o-r.  And I live at the
  

10   headquarters for the Wood River Ranch at 10524 Highway
  

11   75 Bellevue, Idaho 83313.
  

12         Q.  Okay.  So, Mr. Taylor, what do you do for the
  

13   Wood River Ranch?
  

14         A.  I am the general manager and the operator.
  

15         Q.  How long have you been at the Wood River
  

16   Ranch?
  

17         A.  Nine years in April, last April.
  

18         Q.  So you moved up to Idaho in 2012?
  

19         A.  Yes.  Yes.
  

20         Q.  Okay.  Where were you before that?
  

21         A.  I was in southwestern New Mexico.
  

22         Q.  So what's your background, your work
  

23   background?
  

24         A.  Well, I've been professionally managing cattle
  

25   operations for 30 years.  And I have a bachelor's degree
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 1   in agriculture with an animal science major.  And I have
  

 2   a master's degree in animal breeding and genetics from
  

 3   New Mexico State University.  I've been working in
  

 4   private industry for most of my time, but I've also
  

 5   managed ranches for universities.
  

 6         Q.  And other than New Mexico and Idaho, where
  

 7   have you worked?
  

 8         A.  Mainly in Nevada.
  

 9         Q.  Okay.  So are you familiar with your -- that's
  

10   a silly question.
  

11             You are familiar with the Wood River Ranch
  

12   property?
  

13         A.  Yes.
  

14         Q.  Can you identify where that is on this map in
  

15   front of you?
  

16             Or just describe, generally, where the ranch
  

17   is in relation to the rest of the Triangle.
  

18         A.  Oh, okay.  Yeah, we're in the -- we're pretty
  

19   much in the -- on the western boundary of this -- you
  

20   know, of this perimeter that's drawn on the map here,
  

21   and about a quarter of the way up from the bottom end of
  

22   the boundary.
  

23         Q.  Are you located above what's called the Heart
  

24   Rock?
  

25         A.  Yes.



Administrative Hearing - Vol. IV - June 10, 2021 1066

  

 1         Q.  All right.  Are you adjacent to the Heart
  

 2   Rock?
  

 3         A.  We border the Heart Rock Ranch on our southern
  

 4   border.
  

 5         Q.  How many acres are there under the ranch
  

 6   ownership?
  

 7         A.  There's 3,992 deeded acres.
  

 8         Q.  Is any of this land irrigated?
  

 9         A.  Yes.  Roughly, 1,550 acres are irrigated.
  

10         Q.  And what kind of crops do you grow under this
  

11   irrigation?
  

12         A.  It's predominantly pasture.  We have -- at
  

13   present, we have approximately 103 acres being irrigated
  

14   for the production of grass alfalfa hay mix.  The
  

15   balance of the irrigated lands are used for pasture.
  

16             We do have other hayfields, but they're
  

17   dryland fields that we rely on subwater.  And we have an
  

18   additional field not contiguous with the primary ranch
  

19   that we take dryland hay off of as well.
  

20         Q.  Is that additional -- where is that additional
  

21   field located?
  

22         A.  It's located up on the corner of Glendale Road
  

23   and Highway 75 going up towards Bellevue.
  

24         Q.  Does that -- so does that parcel up on Highway
  

25   75 and Glendale have a water right?
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 1         A.  It does.  It's got a groundwater right.  And
  

 2   we have actually had that right in the water bank for
  

 3   the past five years.
  

 4         Q.  How big a parcel is that?
  

 5         A.  It's, I think -- I'm not exactly sure, but I
  

 6   think the water right is rated for 47 acres.  And it's
  

 7   1.06 cfs.
  

 8         Q.  The rest of the land that's irrigated under
  

 9   the Wood River Ranch, what are the sources of water that
  

10   you have for that?
  

11         A.  We have groundwater on the west side of the
  

12   river, as well as two surface water rights that irrigate
  

13   those fields out there.
  

14         Q.  So you -- the property is on both sides of the
  

15   river?
  

16         A.  Yes.
  

17         Q.  East and west side?
  

18         A.  Yes.  The Wood River bisects the ranch.
  

19         Q.  And the -- you have two wells on the west side
  

20   of the river?
  

21         A.  No.  There's actually four groundwater wells
  

22   on the west side of the river.  And there is a surface
  

23   water diversion directly across from the headquarters of
  

24   the ranch.  And then we also have a diversion that comes
  

25   off of the Glendale lateral system that provides us
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 1   surface water for, approximately, 120 acres north of
  

 2   there.
  

 3         Q.  And we're talking about the west side --
  

 4         A.  Yes.
  

 5         Q.  -- of the river, still?
  

 6         A.  Yeah.  The --
  

 7         Q.  So the diversion on the river is called the
  

 8   graph?
  

 9         A.  Correct.
  

10         Q.  Okay.  And then how much land are you
  

11   irrigating over on the west side?
  

12         A.  All total over there, there's approximately
  

13   5 -- approximately, 500 -- I want to say about
  

14   550 acres.
  

15         Q.  Of irrigated ground?
  

16         A.  Yes.
  

17         Q.  Okay.
  

18         A.  Yep.
  

19         Q.  And then on the east side of the river, that
  

20   would give you about 1,000 acres of irrigated land?
  

21         A.  Yeah.  Well, are you talking about -- okay.
  

22   That's -- on the west side we have an additional
  

23   300 acres that's primarily flood and subirrigated.
  

24         Q.  Flood irrigated out of the river?
  

25         A.  Yes.  Yeah.  Yep.  Yeah.  I was thinking in
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 1   terms of pressurized irrigation.  I'm sorry.
  

 2         Q.  So on the west side you have 500 acres or so
  

 3   that are supplied by a combination of wells and surface?
  

 4         A.  Well, no.  Approximately, about 800.
  

 5         Q.  Okay.
  

 6         A.  Yeah.  Right.
  

 7         Q.  All right.  And then on the east side of the
  

 8   river, what do you have?
  

 9         A.  The balance of that 1,500 acres.  And that
  

10   includes the hayfield on Baseline Road, too.  100 acres
  

11   on Baseline Road.
  

12         Q.  And then how is the land on the east side of
  

13   the river irrigated, from what sources?
  

14         A.  The pastures there at the home ranch are all
  

15   groundwater irrigated.  We have an alfalfa field on the
  

16   southern boundary of the ranch that is supplied off of
  

17   the Baseline extension.  So it's, basically, a surface
  

18   right that's pressurized at that point.  And then the
  

19   piece on Baseline Road, the 100-acre hayfield is a
  

20   combination right of surface and groundwater.
  

21         Q.  So you called it the Baseline extension.
  

22             Is that a surface water canal?
  

23         A.  Yeah.  That's the canal that comes down from
  

24   the diversion above the Glendale bridge.
  

25         Q.  And that Baseline canal runs through the
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 1   property and then --
  

 2         A.  The Baseline extension does, yes.  The bypass,
  

 3   yep.
  

 4         Q.  So when you first arrived at the ranch, had
  

 5   you had experience with irrigation before?
  

 6         A.  Yes, I had.
  

 7         Q.  And was this in New Mexico and Nevada?
  

 8         A.  Mainly in Nevada, yes.  Uh-huh.
  

 9         Q.  So what kind of irrigation experience had you
  

10   had before you arrived at the ranch in 2012?
  

11         A.  Both flood and pressurized irrigation.
  

12         Q.  So when you got to the ranch in 2012, what did
  

13   you observe about how the irrigation operations were
  

14   taking place at the ranch?
  

15         A.  Well, when I first got there, the first thing
  

16   I noticed is that we were grossly overwatered.  The
  

17   ranch had a lot of -- there was a lot of maximizing that
  

18   was going on, as I like to say, in terms of
  

19   overwatering, overfertilizing, overstocking.
  

20             So my first line -- you know, my first line of
  

21   business was to decrease the amount of water that we
  

22   were putting out on our pastures, because we had a lot
  

23   of monoculture pastures.  And I wanted to develop a more
  

24   diverse forage base in these pastures.
  

25         Q.  So first of all, explain what you mean by a
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 1   "monoculture pasture"?
  

 2         A.  Well, a lot of the pastures, you know, if
  

 3   you've got one species of grass, that's all you had in
  

 4   there.  And a lot of that was due to the fact that --
  

 5   the way the pastures were watered, fertilized, and
  

 6   grazed.  There was never any opportunity for other
  

 7   species to compete with the existing grasses and forages
  

 8   that were present.
  

 9             So by cutting back on the water, we were able
  

10   to promote some of these other forage species and,
  

11   thereby, improved the palatability of the feed in the
  

12   pastures due to that diversity.  And, also, to promote a
  

13   healthier canopy and improve the nutritional quality and
  

14   the palatability of the forages that were there.
  

15         Q.  So how did you go about reducing the amount of
  

16   water that was used on the ranch?
  

17         A.  Well, you know, initially a lot of that was
  

18   done with soil probes.  Because I wasn't that familiar
  

19   with what -- you know, what we were looking at.  So we
  

20   had -- everybody had a soil probe in their pickup, and
  

21   when we were, you know, looking at moving water, we'd go
  

22   out and take some samples in the pasture and just see
  

23   where the water level was.
  

24             And that was kind of the initial process to
  

25   identifying what our actual water needs were.  And then
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 1   from there, with some trial and error and
  

 2   experimentation with, you know, various stocking rights
  

 3   and so forth, we were able to evaluate and then develop
  

 4   some optimums, in terms of not only our water use but
  

 5   also our stocking rates in those given pastures.
  

 6         Q.  Stocking rates means the number of heads --
  

 7         A.  The number of cattle, yes.  Uh-huh.
  

 8         Q.  So explain -- I want a little more explanation
  

 9   from you about what -- this difference in the forage.
  

10             Why does that reduce your water consumption?
  

11         A.  Well, if you have a variety of forages
  

12   available for cattle, they're going to -- you know,
  

13   cattle will kind of shop around when they graze.  And
  

14   they're going to select plants at different stages of
  

15   growth.  So if you have a variety of forages available,
  

16   you can -- you know, you can eliminate this -- a lot of
  

17   this pattern grazing that will go on in monocultured
  

18   pastures, where they'll just go on and, you know, mow an
  

19   area down.
  

20             And, you know, that's a bad situation because,
  

21   basically, if you eliminate your canopy, then your
  

22   moisture retention goes away, and you've just got to add
  

23   more water to maintain that grass stand.  So by having a
  

24   variation in your canopy, you can retain a lot more soil
  

25   moisture, and at the same time, you're providing a more



Administrative Hearing - Vol. IV - June 10, 2021 1073

  

 1   diverse and beneficial diet for your cows to graze on.
  

 2         Q.  So when you have multiple -- a more diverse
  

 3   forage system, you don't need as much water as you do if
  

 4   you have a monoculture?
  

 5         A.  Oh, exactly, yeah.  That's very true, yes.
  

 6         Q.  And is it also true that that diverse forage
  

 7   consumes less water than the monoculture?
  

 8         A.  Yes, it does, because you have the opportunity
  

 9   to -- you know, if you're wanting to promote more bunch
  

10   grasses, for example, in your pastures, whether they're
  

11   wheat grasses or -- you know, we've gone in and planted
  

12   some hybrid species.  One is called Johnson Festulolium,
  

13   which is a rye hybrid.  These grasses are a lot more
  

14   drought tolerant.  So, you know, utilization on these
  

15   plants will remain strong even with lower water
  

16   applications.
  

17         Q.  So are you -- the pastures, are they supplied
  

18   by pivots?  Hand lines?  Wheel lines?  How are you
  

19   irrigating those?
  

20         A.  On the west side of the river, all of our
  

21   pressurized irrigation is done through pivots.  And --
  

22   pivots and flood -- floodwater over there.  On the east
  

23   side -- or on the -- yeah, on the east side of the
  

24   river, we utilize some hand lines, wheel lines,
  

25   cart-type sprinklers, and then pivots.
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 1         Q.  How much of your property is under pivot right
  

 2   now?
  

 3         A.  Oh, I'm trying to think of how many acres
  

 4   we've got total.  Oh, about 800 acres.
  

 5         Q.  Have you done any other changes to your
  

 6   irrigation practices from -- since you've been there
  

 7   over the last nine years from what was occurring when
  

 8   you first arrived?
  

 9         A.  Well, we've done -- you know, with our
  

10   property on Baseline Road, our hayfield over there, when
  

11   I arrived, they were not using that water right the way
  

12   they were supposed to.  They had a -- that particular
  

13   piece of ground has a combination right attached to it
  

14   where the surface water and the groundwater are used in
  

15   conjunction with each other.
  

16             And what they had been doing is they had a
  

17   much higher horsepower pump in place, and they were not
  

18   pulling water out of the canal.  So what I did was I
  

19   went in there, and I established the surface water
  

20   delivery system, and then downsized the existing
  

21   groundwater pump, and matched that system up to where it
  

22   could not exceed the volume of that water right.
  

23             So, you know, that was a pretty good step
  

24   right there to make that system work appropriately.  The
  

25   other thing we've done a lot of over the years is
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 1   installing new -- putting in new pivot packages on our
  

 2   pivots so that we're, you know, as efficient as we can
  

 3   be in our delivery through our sprinklers.
  

 4             And we've also, you know, taken a lot of time
  

 5   to evaluate our pumps and, you know, try to match things
  

 6   up to where our horsepower meets our rights and we're
  

 7   not, you know, doing any overpumping or anything like
  

 8   that.
  

 9         Q.  So on your baseline property, as a result of
  

10   the changes you've made, you've reduced the amount of
  

11   pumping from the groundwater?
  

12         A.  Oh, yeah, definitely, yes.  About 50 percent.
  

13         Q.  And these pivot packages, what do you mean by
  

14   that?
  

15         A.  Well, that's where you go in and you,
  

16   basically, go through your -- all your drops on your
  

17   pivot, and you replace the nozzles or even the whole
  

18   sprinkler head.  Because over time those nozzles will
  

19   get to where they -- especially if you're pumping
  

20   surface water through them -- the gravel and stuff will
  

21   deteriorate the diameter of the nozzle.  It will open it
  

22   up, and you'll -- you know, your efficiency in your
  

23   pivot will drop way back.
  

24         Q.  So you're using more water for the same --
  

25   than you need --
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 1         A.  Exactly.
  

 2         Q.  -- when that happens?
  

 3         A.  Right.  So if you -- you know, and you can
  

 4   call -- you know, there's a lot of companies around in
  

 5   the Magic Valley that will come out and evaluate your
  

 6   system and say, you know, well, you need this, this, and
  

 7   this, and they'll actually come in there and do the work
  

 8   for you.
  

 9         Q.  So your surface water rights, do you have any
  

10   idea on how long you're going to remain in priority this
  

11   year?
  

12         A.  I'm thinking probably sometime the first week
  

13   in July we're probably going to be -- we're going to be
  

14   out of -- pretty much out of surface water.
  

15         Q.  And after that what would you have to rely
  

16   upon?
  

17         A.  We would have to rely on our pumped water at
  

18   that point.
  

19         Q.  And you understand that this proceeding is an
  

20   effort to evaluate whether there should be curtailment
  

21   of all of the wells in the Bellevue Triangle as of
  

22   July 1 --
  

23         A.  Right.
  

24         Q.  -- of this year?
  

25             You understand that?
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 1         A.  Yes.
  

 2         Q.  So explain to the Director what the
  

 3   consequences would be to your fields and your operation
  

 4   as a result of being completely out of water on July 1?
  

 5         A.  Well, at this stage in the game, with -- you
  

 6   know, we're doing a summer calving program, and we have
  

 7   been for the past five years.  Our cows -- our mature
  

 8   cow herd has just started calving.  They started the
  

 9   first of June, and they'll calve through until about the
  

10   middle of July or maybe into the first of August.  So
  

11   with that, we will be -- we will be in a hay-feeding
  

12   mode, so...
  

13         Q.  Okay.  So what does that mean?
  

14         A.  Well, we'll be buying -- we'll have to be
  

15   buying hay and feeding because we're not going to be --
  

16   we're not going to be selling pairs with young calves on
  

17   them.
  

18         Q.  So why would that be?  Why would you --
  

19         A.  Well, you know, a lot of people think that
  

20   cows are a liquid asset, but they're not, in my book,
  

21   because you've got way too much of an investment into
  

22   that female, if you're raising your own replacement
  

23   females.
  

24             You know, I've got a lot of investment in that
  

25   cow herd at this point to where we have developed cows
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 1   that are specifically designed for our system.  Because
  

 2   not only do we, you know, run those cows on that ranch
  

 3   in the summertime, but we have a BLM allotment where we
  

 4   ship those cows to during the winter months down in
  

 5   southern Idaho.  And I've got a set of cows that work
  

 6   for that ranch, and my production values bear that out.
  

 7             So to say, you know, I can sell these cows and
  

 8   then go in -- go down to the Twin Falls sale barn or go
  

 9   to some sale somewhere and replace them, it's not going
  

10   to happen.  It's not.  Not for any amount of money.  I
  

11   can't do that.  So I've been in this cow business way
  

12   too long to say otherwise.
  

13         Q.  Is that because of the genetics and the
  

14   breeding of the cattle that you've been working?
  

15         A.  It's the genetics, and it's just the years of
  

16   selection and culling that have gone into the cow herd,
  

17   yeah.
  

18         Q.  So in order to hay -- so if you were to have
  

19   to hay -- feed the cattle with hay starting on July 1,
  

20   how much hay would you need to get you through until the
  

21   time you move them to the range?
  

22         A.  Well, you know, a lot of that -- there's some
  

23   variables in there.  It's hard to make a solid estimate
  

24   on that because there's always the notion that it could
  

25   rain.  And one thing we do do, especially with the way
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 1   we've been irrigating, is we bank up a lot of feed, and
  

 2   we use our native country as long as we can.  So a lot
  

 3   of that's going to depend on weather conditions and the
  

 4   ability to utilize our banked-up feed.
  

 5             But if we had to start -- you know, if we took
  

 6   a hit on July 1st and we had to start feeding the first
  

 7   part of August, I estimate we'd be into it for $100,000
  

 8   or even more.  And that's not taking into account
  

 9   collateral damage, because that's -- having to feed cows
  

10   during the breeding season is drastically going to
  

11   affect that -- the performance on that cow herd as far
  

12   as conception goes.
  

13             And, also, I would anticipate death loss
  

14   because of the confinement aspects associated with
  

15   feeding cattle during the hot time of the year.  So, you
  

16   know, my damages from this could be as much as 250- or
  

17   $300,000 when it's all said and done.
  

18         Q.  So, in essence, the feeding of the cattle
  

19   would reduce the conception, give you fewer calves next
  

20   year?
  

21         A.  Oh, most definitely.
  

22         Q.  By what percentage?
  

23         A.  I would estimate a 40 percent drop in
  

24   conception rates due to having to feed the cows.
  

25         Q.  And you'd also lose cattle to death, did you
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 1   say?
  

 2         A.  Well, I'd probably have sickness in calves is
  

 3   what I'd end up with.  Because having those cows come in
  

 4   on the feed ground when it's 90 degrees and all of the
  

 5   dust and everything else.  Anytime you take cows and
  

 6   move them from a known environment to a different
  

 7   environment, there's going to be stress.  And that
  

 8   stress is going to, ultimately, affect your youngest
  

 9   cattle.  And I'm sure we're going to be plagued with
  

10   respiratory problems and death a lot.
  

11             MR. BARKER:  Thank you, Mr. Taylor.
  

12             THE WITNESS:  You're welcome.
  

13             HEARING OFFICER:  Thank you, Mr. Barker.
  

14             Questions from the groundwater user group?
  

15             MS. O'LEARY:  Not from me.
  

16             HEARING OFFICER:  Ms. O'Leary?
  

17             MS. McHUGH:  No questions.
  

18             MR. LAWRENCE:  No, thank you.
  

19             HEARING OFFICER:  No questions from Group 3.
  

20             Okay.  Cross-examination, Mr. Fletcher.
  

21
  

22                      CROSS-EXAMINATION
  

23   QUESTIONS BY MR. FLETCHER:
  

24         Q.  Mr. Taylor, I'm Kent Fletcher.  I represent
  

25   Big Wood Canal Company.
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 1             You testified that you work for an entity
  

 2   called Wood River Ranch; is that correct?
  

 3         A.  Yes.
  

 4         Q.  Do you know who owns the water rights for Wood
  

 5   River Ranch?
  

 6         A.  Yes, I do.  Lakeside Industries.
  

 7         Q.  You also mentioned that you had a 47-acre --
  

 8   or your employer has a 47-acre groundwater right in the
  

 9   water bank?
  

10         A.  Yes.
  

11         Q.  Why is that water right in the water bank?
  

12         A.  Well, I'll tell you, we had done that as kind
  

13   of a community effort to -- and that's one thing I
  

14   really didn't get to touch on here is that my approach
  

15   to this water system has been a community approach.  And
  

16   that was a very difficult piece to irrigate with the
  

17   system that we had in place.  But in addition to that,
  

18   we thought that it was appropriate to take the lead on
  

19   possible mitigation measures for this pending water
  

20   call.
  

21         Q.  And so that -- I think you testified that
  

22   water's been in the water bank five years; is that
  

23   correct?
  

24         A.  I believe that's correct.  I'm not 100 percent
  

25   on that.  I believe it's been five years.
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 1         Q.  So regardless of the outcome of this hearing,
  

 2   as I understand it, your employer owns some ground near
  

 3   Glendale, I think you said on the west side of the
  

 4   river, that is solely irrigated with surface water
  

 5   diversions; correct?
  

 6         A.  Yes.
  

 7         Q.  And how many acres are solely irrigated by
  

 8   surface water?
  

 9         A.  Well, that's -- there's 120 acres on the west
  

10   side of the river that's solely irrigated off of the
  

11   Glendale lateral.  It's got a pivot in place, but the
  

12   water is drawn out of the canal.  And then we have an
  

13   additional -- there's 300 acres down on the south of
  

14   there that has -- that's primarily flood irrigated --
  

15   that is flood irrigated and subwater.
  

16         Q.  Okay.  You mentioned that on this Glendale
  

17   property that you believe it will be curtailed around
  

18   the 1st of July, the 120 acres?
  

19         A.  No.  I said that -- on the surface water
  

20   rights?
  

21         Q.  Yes.
  

22         A.  Yeah.  No, probably the first week in July.
  

23         Q.  Oh, first week?
  

24         A.  Yeah.  Yeah.  Yeah.  I'd suspect maybe the
  

25   first week up to the 10th or so is kind of what the
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 1   read's been on it.
  

 2         Q.  And what is the source of that water?
  

 3         A.  It's the Big Wood River.
  

 4         Q.  So for that acreage, you will not have another
  

 5   water source if those Big Wood rights are curtailed?
  

 6         A.  No.  No.
  

 7         Q.  So were the losses that you calculated, did
  

 8   that include the damages you will incur as a result of
  

 9   that curtailment of those surface water rights?
  

10         A.  No.  You know, we plan on -- we usually plan
  

11   on losing our surface water sometime between the --
  

12   around the 10th of July and the first part of August.
  

13   So, no, my damages come from the curtailment of the
  

14   groundwater.
  

15         Q.  On the additional 300 acres that you mentioned
  

16   are solely surface water; you have no other source of
  

17   water for those 300 acres?
  

18         A.  No, huh-uh.
  

19         Q.  And do you know whether -- or have you heard
  

20   projections of whether that right will be curtailed this
  

21   year?
  

22         A.  Oh, that will go off about the same time.
  

23   Yeah, they all -- that first one we were talking about,
  

24   that 120-acre piece, that's going to go down a little
  

25   bit sooner, but once we get to -- you know, if our
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 1   water's going off, say, the 15th of July, once we get to
  

 2   the 1st of July, the cascade effect on the cuts kicks in
  

 3   and everything, pretty much, goes down about the same
  

 4   time.
  

 5         Q.  Do you know the priority dates for the
  

 6   Glendale property, the 120 acres?
  

 7         A.  That's an 1885 right.
  

 8         Q.  And do you know the priority date for the
  

 9   300 acres?
  

10         A.  That -- there's some mixed rights over there.
  

11   I think the oldest right associated with that one is an
  

12   1883.
  

13         Q.  Do you know the priority dates of the
  

14   groundwater rights that are used on the ranch?
  

15         A.  Some of them, yep.
  

16         Q.  What are they?
  

17         A.  Well, we've got a well there on the -- we've
  

18   got a well on the west side of the river that waters
  

19   about 230 acres, and it's a 1973 right.  We have a well
  

20   at the -- right there at the headquarters that is a 1967
  

21   right.  The well on the property at -- the Baseline
  

22   piece that I referred to that has a combination right, I
  

23   believe that's a 1973 or '4 right.  And then the well at
  

24   the -- up on the piece that is in the water bank is a
  

25   much newer right, it's a 1989.
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 1         Q.  So you mentioned that these surface water
  

 2   rights that you own are curtailed almost every year; is
  

 3   that correct?
  

 4         A.  Yes.  Well, we've had some -- we've had --
  

 5   we've had a couple of years where we had been -- we had
  

 6   been curtailed way back earlier on, but then things
  

 7   changed up north, we either got some rain or, you know,
  

 8   whatever happened, and then they would reinstate some of
  

 9   them.  So -- but generally by -- you know, generally by
  

10   sometime in August, we're definitely off.
  

11         Q.  Have your groundwater rights ever been
  

12   curtailed?
  

13         A.  No.
  

14         Q.  Do you believe the groundwater rights should
  

15   be administered in priority with other water rights?
  

16         A.  Yes, I believe they -- well, they have a
  

17   priority date attached to them, so, yes.
  

18         Q.  So do you believe they should be administered
  

19   in priority with surface water rights?
  

20         A.  Well, you can't really lump them all together.
  

21   When you're dealing with an 1895 right and a 1973 right,
  

22   you're working on a completely different scale.  But I
  

23   think if the scales are adjusted to where they are in
  

24   sync with each other, I would feel that would be
  

25   appropriate.
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 1         Q.  Can you describe what you're talking about a
  

 2   little bit so I understand it better?
  

 3         A.  Well, I'm just saying if you got -- nobody's
  

 4   going to have -- well, I don't know, maybe somebody does
  

 5   -- but I don't think anybody's going to have an 1882
  

 6   groundwater right, for example.  So, you know, if
  

 7   there's a groundwater right that's a 1920 right, and
  

 8   that's the oldest right in the valley, for example, that
  

 9   would be -- that would coincide with the surface right
  

10   that is an 1880, 1879, whatever right.
  

11             Do you follow what I'm saying?
  

12         Q.  Yes.  So you're saying they should be
  

13   administered based upon relative priority dates between
  

14   -- the oldest groundwater right should tie to the oldest
  

15   surface water right?
  

16         A.  No.  I'm saying they should be -- no.  I'm not
  

17   saying they should be tied together.  I'm just saying
  

18   that they should be administered accordingly to the
  

19   period of time -- the time range between the oldest and
  

20   the most junior right.
  

21         Q.  Based upon your experience with irrigation and
  

22   the management of these rights, do your -- does the
  

23   pumping of your groundwater rights affect surface water
  

24   supply?
  

25         A.  Not to my knowledge.
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 1         Q.  You mentioned you had about 800 acres in
  

 2   pivots; correct?
  

 3         A.  Correct.
  

 4         Q.  And you keep these maintained regularly?
  

 5         A.  Yes.
  

 6         Q.  And you put the pivot sprinkler packages --
  

 7   you update those frequently to keep them maintained?
  

 8         A.  We do.
  

 9         Q.  Do you have any idea how efficient those
  

10   pivots supply water to the ground?
  

11         A.  I do not.  I do not know the value on that.
  

12         Q.  You haven't done any efficiency studies for
  

13   your water delivery system?
  

14         A.  As far as the actual infrastructure, the
  

15   mechanical systems?
  

16         Q.  Yes.
  

17         A.  No, I have not.  No.
  

18         Q.  Did you hear the testimony of some of the
  

19   senior surface water holders concerning what they've had
  

20   to do this year because of water shortages concerning
  

21   their cattle?
  

22         A.  I have not.
  

23         Q.  So it's your position you won't sell cattle
  

24   because of water shortages if you were curtailed, but
  

25   that you would buy hay to supplement the feed?
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 1         A.  That's correct.
  

 2         Q.  And you had mentioned how you're -- I don't
  

 3   want to use the word "proud," but you've worked hard to
  

 4   build the genetics of your herd, especially your cows,
  

 5   and you don't want to get rid of those cows that you've
  

 6   worked so hard to breed all of these years; correct?
  

 7         A.  That's correct.  Well, and the other thing, I
  

 8   think the investment -- the time and money investment
  

 9   into those cows is greater than -- like I said, there's
  

10   no way that I can get that money back.  I can't replace
  

11   those cows.
  

12         Q.  And isn't that true with most people who raise
  

13   livestock, that they want to maintain their breeding
  

14   herd?
  

15         A.  I don't know.
  

16         Q.  You don't know?
  

17         A.  I don't know.  I think -- you know, in my
  

18   opinion, better ranchers, yes, I would say so.  That
  

19   would be job one is to maintain -- to try to hang on to
  

20   your cow herd at all costs.
  

21         Q.  For all the reasons you've mentioned here
  

22   today?
  

23         A.  Exactly.  Younger cattle are a lot easier to
  

24   liquidate.  If you've got a lot of yearling stock or,
  

25   you know, cows -- cattle that aren't in your breeding
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 1   herd, then that's a different story.
  

 2             But to -- and the other issue at this time of
  

 3   the year is when you've got cows with young calves on
  

 4   them, if you take those cows to the sale barn, those
  

 5   calves are going to get split off and sold as a leppy
  

 6   calf, and that cow is going to go probably to the kill
  

 7   floor.  And I just don't -- I don't do that.
  

 8             MR. FLETCHER:  Thank you.  I don't have any
  

 9   other questions.  Thank you.
  

10             THE WITNESS:  You bet.
  

11             HEARING OFFICER:  Mr. Rigby?
  

12
  

13                      CROSS-EXAMINATION
  

14   QUESTIONS BY MR. RIGBY:
  

15         Q.  Mr. Taylor, Jerry Rigby representing the
  

16   senior surface water users --
  

17         A.  Yes.
  

18         Q.  -- down on the Little Wood.
  

19             I just want to ask you, especially when you
  

20   talk about the herd and the importance, as you say, of
  

21   keeping it intact, I'll represent to you that in the
  

22   testimony of at least two that I can recall of my
  

23   clients, they have either had to sell off part, if not
  

24   most, of their herd or will be required to as a result
  

25   of water having been turned off.  They have no other
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 1   source.  They do not have the wells.
  

 2             So when you talk about syncing up the
  

 3   available water rights and syncing between ground and
  

 4   surface and the importance of keeping a herd, I'm having
  

 5   a difficult time understanding how that would work when,
  

 6   clearly, they've had to sell off the herd, which is the
  

 7   very thing that you've said you want to do everything
  

 8   you can to avoid.
  

 9         A.  Uh-huh.
  

10             MR. BARKER:  So I'm going to object.  There's
  

11   no question there.  It's just a speech by Mr. Rigby.
  

12             MR. RIGBY:  I'm asking him how he wants to
  

13   sync it.  He's the one that brought up syncing.
  

14             MR. BARKER:  No, you had a speech about a
  

15   page-and-a-half long in the transcript.  So if you want
  

16   to ask him --
  

17             MR. RIGBY:  If you want to talk about
  

18   page-and-a-half long, your --
  

19             HEARING OFFICER:  Overruled.  This is
  

20   cross-examination.  Ask a question, Mr. Rigby.
  

21         Q.  (BY MR. RIGBY)  So, again, is there any way
  

22   you can sync that to make it reasonable?
  

23         A.  I think we're talking about -- I don't see the
  

24   relationship here.  He was asking me a question about
  

25   managing surface rights and groundwater rights on
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 1   priority dates, and I don't see the tie-in to what
  

 2   you're talking about.
  

 3         Q.  What I'm asking is:  They've had -- they don't
  

 4   have any water.
  

 5         A.  Right.
  

 6         Q.  But their surface water rights are, obviously,
  

 7   much older in priority than the groundwater.  And you
  

 8   suggested there ought to be a way to sync them so that
  

 9   they make a more reasonable connection.
  

10             My question was:  They've had to sell off
  

11   their cattle because they don't have water; you're not
  

12   going to have to.  How would you then sync or make that
  

13   reasonable in today's world?
  

14         A.  Are you talking about syncing the water
  

15   rights?
  

16         Q.  To make it so that -- should you be on when
  

17   they're off and have to sell their cattle?
  

18         A.  Well, that's not what I was saying.  I'm not
  

19   saying I should be on when they're off and they have to
  

20   sell their cattle.  The question was what was I going to
  

21   do with my cows if my water got cut.
  

22             I didn't make any comment about, you know,
  

23   what they should do if their water is cut.  And as far
  

24   as the syncing thing goes, that's an administrative
  

25   deal, not -- and I don't have anything to do with that.
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 1   I was just saying that that made sense to me.
  

 2         Q.  So then asking the question as to the
  

 3   importance of keeping your herd together --
  

 4         A.  Right.
  

 5         Q.  -- you are saying that's very important to
  

 6   you?
  

 7         A.  [Witness nods head.]
  

 8         Q.  Is it not equally important to them?
  

 9         A.  I would think so.
  

10         Q.  So if they have to sell off their herd, I
  

11   guess my question is:  Why should you not have to sell
  

12   off your herd?
  

13         A.  Well, because I can go buy hay.
  

14         Q.  Okay.  But you said that that would cost you
  

15   severely to do that.
  

16             Are you willing to turn off your pumps and go
  

17   buy hay to make it more equal?
  

18         A.  If I'm --
  

19             MR. BARKER:  Objection.
  

20             THE WITNESS:  If I'm ordered to -- if I'm
  

21   ordered to turn off my pumps, then I will go buy hay.
  

22             MR. RIGBY:  Okay.  No further questions.
  

23             HEARING OFFICER:  Mr. Barker, redirect?
  

24   ///
  

25   ///
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 1                    REDIRECT EXAMINATION
  

 2   QUESTIONS BY MR. BARKER:
  

 3         Q.  Stuart, thanks for your patience with counsel
  

 4   today.
  

 5             You said that you would have to go buy hay,
  

 6   that would be your choice to go buy hay rather than sell
  

 7   off?
  

 8         A.  At this stage, yes.
  

 9         Q.  You have no idea why Mr. Rigby's people think
  

10   that they need to sell instead of go and buy hay; is
  

11   that right?
  

12         A.  I have no idea about their -- what their
  

13   economics are or what their -- you know, what their
  

14   relationship is with their cow herd.
  

15         Q.  Right.  But that's an option in the
  

16   marketplace, to go buy hay if you want to keep your
  

17   cows?
  

18         A.  Yes.
  

19             MR. BARKER:  Thank you.  No further questions.
  

20             HEARING OFFICER:  Recross, Mr. Fletcher?
  

21             MR. FLETCHER:  Nothing.  Thank you.
  

22             HEARING OFFICER:  Mr. Rigby?
  

23             MR. RIGBY:  No.
  

24             HEARING OFFICER:  Okay.  Thank you,
  

25   Mr. Taylor.
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 1             THE WITNESS:  You bet.
  

 2             HEARING OFFICER:  I want to inquire of the
  

 3   court reporter.
  

 4             How are you doing?
  

 5             COURT REPORTER:  As in, do we want to take a
  

 6   break or --
  

 7             MR. BARKER:  Mr. Director, I would prefer that
  

 8   we adjourn for the day and start up in the morning.
  

 9             HEARING OFFICER:  Okay.
  

10             MR. BARKER:  If that's okay?
  

11             HEARING OFFICER:  Yes, I think this is a good
  

12   time to adjourn.  Earlier than last night.  So 8:30
  

13   again, is that a good time?
  

14             MR. BARKER:  Yes, thank you.
  

15             HEARING OFFICER:  Let's start at 8:30
  

16   tomorrow.  We will adjourn and be back on the record in
  

17   the morning.
  

18
  

19             (Hearing adjourned at 6:21 p.m.)
  

20
  

21
  

22
  

23
  

24
  

25
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 1          THE HEARING OFFICER:  This is Friday, the 11th
  

 2   of June.  This is Day Five of the hearing to determine
  

 3   whether junior groundwater rights should be curtailed
  

 4   in the Bellevue Triangle to satisfy senior surface
  

 5   water rights.
  

 6               Mr. Barker, you are calling witnesses.
  

 7   Next witness.
  

 8          MR. BARKER:  South Valley Ground Water District
  

 9   calls Gary Beck.
  

10          THE HEARING OFFICER:  Mr. Beck, would you raise
  

11   your right hand, please.
  

12
  

13                      GARY McKELL BECK,
  

14   having been called as a witness by South Valley Ground
  

15     Water District and first duly sworn, testified as
  

16                          follows:
  

17
  

18
  

19          THE HEARING OFFICER:  Thank you.  Please be
  

20   seated.
  

21               You may examine the witness.
  

22          MR. BARKER:  Thank you, Mr. Director.
  

23   ///
  

24   ///
  

25   ///
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 1                     DIRECT EXAMINATION
  

 2   BY MR. BARKER:
  

 3          Q.   Good morning, Mr. Beck.
  

 4               Would you introduce yourself, spell your
  

 5   name, and tell the judge where you live.
  

 6          A.   My name is Gary McKell Beck, G-a-r-y,
  

 7   M-c-K-e-l-l, B-e-c-k.  I live -- my address is 40
  

 8   Hillside Ranch Road in Bellevue, Idaho 83313.
  

 9          Q.   Okay.  And what do you do for a living at
  

10   the present?
  

11          A.   I manage and operate Hillside Ranch Farms
  

12   in Bellevue.
  

13          Q.   How long -- sorry.
  

14          A.   I've been doing that since 1996, October.
  

15   I've almost been there 25 years now.
  

16          Q.   Okay.  Just for the record, we need to make
  

17   sure we don't talk over each other, so let me try to
  

18   finish and make it easier for the --
  

19          A.   Okay.
  

20          Q.   -- court reporter.
  

21          A.   Oh, there I go again, talking over you.
  

22   Look at there.  There's some smiles today.  Wow.
  

23               You've even smiled.  Look at that.
  

24          Q.   Mr. Beck, where were you born and raised?
  

25          A.   I was born and raised in Burley, Idaho.
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 1          Q.   So you've been in this area of south
  

 2   central Idaho all your life?
  

 3          A.   Yes.  I was born and raised on a family
  

 4   farm in Burley, and -- until 1996.  Family farm just
  

 5   wasn't big enough to handle me and my brothers and my
  

 6   father, and so I moved to Bellevue.
  

 7          Q.   And you took a position with the Hillside
  

 8   Ranch at that time?
  

 9          A.   That's correct.
  

10          Q.   So explain to the Director what the
  

11   Hillside Ranch is.
  

12          A.   Hillside Ranch is a malt barley farm for
  

13   Coors and Anheuser.  We also raise alfalfa.  We also
  

14   have a tree farm that we supply trees throughout the
  

15   Northwest from -- from Denver to Park City to Jackson
  

16   Hole.
  

17          Q.   How many acres do you have under
  

18   cultivation at the Hillside Ranch?
  

19          A.   4200.
  

20          Q.   And how much of that is in hay and how much
  

21   of that is in barley?
  

22          A.   So roughly we have hay -- barley right
  

23   now -- give me a second.  So barley we are right at
  

24   about 2500 acres of barley.  Half of that is organic,
  

25   the other half is conventional.  And that is all malt
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 1   barley with Coors and Anheuser.
  

 2               And the remaining is alfalfa, about
  

 3   1500 acres of alfalfa and grass mix.
  

 4          Q.   Do you have -- grow any other grains?
  

 5   Wheat?
  

 6          A.   We grow a little bit of wheat for the flour
  

 7   mill that we supply all the wheat for.
  

 8          Q.   Okay.  How much land do you have under
  

 9   wheat cultivation?
  

10          A.   It varies, depending on the need, supply
  

11   and demand for the flour.  But this year only we are at
  

12   just a small pivot, 35 acres.
  

13          Q.   Can you describe the water supply for the
  

14   ranch, please.
  

15          A.   So it varies.  We begin -- the ranch begins
  

16   closer up to Bellevue.  We have a farm up there callid
  

17   Bell Ranch.  It's 310 acres.  It has both surface and
  

18   groundwater.
  

19               Then as you go farther south, we call that
  

20   the North Ranch, which has both ground and surface.
  

21   All the acres, all -- the whole, entire farm has
  

22   groundwater with surface.  Some of the acres only have
  

23   ground and no surface.
  

24               And then as we go farther south and we get
  

25   to Baseline Road, there's another farm called Price
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 1   Place, and which was just purchased last year.  And it
  

 2   is also ground and surface.
  

 3               And then as you get to south of Highway 20
  

 4   where we call Hillside Ranch, the main -- the main
  

 5   ranch, that is where the artesian wells are.  There's
  

 6   three of them.  One is located north of Highway 20, and
  

 7   the other two are on the south of Highway 20.  And we
  

 8   go all the way to a field -- a canyon called Teeter
  

 9   Canyon is where we end up at the farthest south.
  

10          Q.   Okay.  And then how far west and east does
  

11   your operations go?
  

12          A.   So we are in between -- right in the center
  

13   of the whole, entire valley pretty much.  The north
  

14   farm is in between Friedman Lane and Kingsbury.  And
  

15   then right off of Baseline, Price Lane, and then onto
  

16   the highway.
  

17          Q.   Okay.  And are --
  

18          A.   So yeah, about right in the middle of the
  

19   valley.
  

20          Q.   Okay.  And are you familiar with where the
  

21   TNC reserve is on Silver Creek?
  

22          A.   Yes.  So the creeks that run through the
  

23   ranch are at the headwaters of Silver Creek.
  

24          Q.   So does your property adjoin the TNC
  

25   property?
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 1          A.   We're really close.  Some of it does, yes.
  

 2          Q.   Okay.  So the source of your surface water,
  

 3   where does that come from?
  

 4          A.   It all comes from Big Wood and from a
  

 5   couple drainages, Buhler Drain is one that is on the
  

 6   south -- on the south end of the valley.  And Patton
  

 7   Creek.
  

 8          Q.   Okay.  And those are drains in the south --
  

 9   both of those are drains in the south end of the
  

10   valley?
  

11          A.   That's correct.
  

12          Q.   And your surface water from Big Wood, how
  

13   is it delivered to the ranch?
  

14          A.   It's delivered in two different canals, one
  

15   in 45 and the other one in Baseline Canal.
  

16          Q.   Do you know roughly what percentage is
  

17   delivered from the 45 and the Baseline?
  

18          A.   I don't have that number.
  

19          Q.   Okay.  Do you know -- can you locate the --
  

20   well, let me ask it this way.
  

21               Are the ranches located near the end of the
  

22   canal systems?
  

23          A.   Yes.  We are -- majority of our -- yeah, we
  

24   are at the tail end.  So there is typically a pit, a
  

25   gravel pit, at the end of the pump station, and if we



Hearing - Vol. V - June 11, 2021 1110

  

 1   have any overages, they dump into gravel pits.
  

 2          Q.   But past your ranches and your pivots,
  

 3   there's no place -- no other deliveries past there?
  

 4          A.   No.
  

 5          Q.   I'm not sure the record's going to be right
  

 6   on that.
  

 7               Are there deliveries past your pits -- or
  

 8   past your last pivots?
  

 9          A.   The farthest to the south?
  

10          Q.   Right.
  

11          A.   On Price Lane, no.  We're at the end of the
  

12   line there.  So I would say, yeah, we are at the end.
  

13          Q.   Okay.  So what I'd like you to do now is
  

14   explain for the Director what kind of modifications
  

15   have been made to the irrigation practices on the
  

16   Hillside Ranch and the other ranches you've described
  

17   over the last let's say decade or so.
  

18          A.   So I explained I arrived at Hillside Ranch
  

19   in October of 1996.  Came from Burley where we just
  

20   kind of did the same thing over and over and over
  

21   again, like everybody else had been doing.  And so we
  

22   watered seven days a week.  The pivots never shut off.
  

23   If -- most of you probably know the soil in the
  

24   Triangle is gravel.  And it's not a heavy loam soil
  

25   like what is on the south side of Highway 20.
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 1               And so we felt -- and I've done just like
  

 2   what everybody -- the other managers ahead of me, we
  

 3   just left the pivots running seven days a week.  And we
  

 4   did that for quite a few years, until 2008 we had an
  

 5   end-gun go off of a pivot.
  

 6               And again, all these pivots had end-guns
  

 7   running.  And the sprinkler packages were galloned up
  

 8   to 1200 to a thousand -- a thousand to 1200 gallons a
  

 9   minute on these pivots.
  

10               Well, not until 2008 when one end-gun --
  

11   well, the motor burned up.  And we decided to leave it
  

12   off for the summer and not fix it.
  

13               Well, at the end of that year we -- thank
  

14   goodness we had two pivots side by side: one with an
  

15   end-gun, one without.  And thank goodness they were
  

16   both off different meters.  And we realized our power
  

17   bill was cut quite substantially, quite a bit.  And
  

18   we're like, What's the difference this year between the
  

19   other years?
  

20               Well, that end-gun -- if you look at an
  

21   end-gun motor on a pivot, they're typically about a two
  

22   to a three horse motor.  And if you're looking at a
  

23   pivot, each center drive on each tower is about
  

24   three-quarters of a horsepower.  And typically they run
  

25   about three to four towers at a time.
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 1               So we started noticing, Wait a minute, our
  

 2   power doubled when we had the end-guns on.  And we
  

 3   went, Wait a minute.  This is interesting.  This is an
  

 4   interesting concept, because is it worth the power,
  

 5   doubling our power costs per acre, from going at $52 an
  

 6   acre down to 26 without an end-gun.
  

 7          Q.   So did you notice any changes in water
  

 8   consumption by removing the end-guns?
  

 9          A.   Yeah.  You know, an end-gun usually puts
  

10   out -- a typical end-gun is about a hundred to
  

11   250 gallons a minute, depending on the size of the
  

12   pivot and the circumference you want to cover.
  

13               And we realized just that one end-gun, we
  

14   were able to shut -- we were able to save 10 percent
  

15   that year alone, just on one pivot, which if you look
  

16   at in a 24-hour period -- so you break it down, if you
  

17   are using 100 gallons less a minute on an end-gun,
  

18   you're looking at 144,000 gallons a day in savings.
  

19   And we're like, Okay.
  

20               You know, and back then we had plenty of
  

21   water, but we knew -- we just -- being at the
  

22   headwaters of Silver Creek, we knew we needed to make a
  

23   change.  And so that year when I was explaining this to
  

24   Coors, our field man, that fall they came to us -- so
  

25   if you look at a season on an end-gun, it's about
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 1   7.2 million gallons of water in savings.  That's a lot
  

 2   of toilets that are being flushed.  No smiles on that
  

 3   one?  There's a few.
  

 4               Okay.  So we -- as I talked to our field
  

 5   man and explained to him what we're doing, he -- they
  

 6   asked us that in the fall of 2009 to be their barley
  

 7   showcase farm, because they -- they came to us and
  

 8   asked us what's our efficiencies, "Would you be willing
  

 9   to work with us on understanding water issues?"
  

10               And we said, "Yeah, let's work together on
  

11   this."
  

12               So when they came to us, we suggested that
  

13   TNC, which is The Nature Conservancy, be involved with
  

14   this, since they are part of Silver Creek.  And then
  

15   things really started to change.  This was our pivoting
  

16   point in 2010 when we started to really make changes.
  

17   And again, we did -- started doing this 12 years ago.
  

18               So in 2010 we bought two moisture probes.
  

19   And these probes consist of -- now, back then they were
  

20   pretty much unheard of.  No one really knew much of
  

21   about a soil moisture probe, which there was four
  

22   probes that were put into the ground, one at 6 inches,
  

23   one at 12 inches, one at 18 inches, and one at
  

24   24 inches.
  

25               And we did -- we had two of these sensors
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 1   set up in two different fields.  Actually, two of these
  

 2   same pivots that we had the end-gun issue with the
  

 3   previous year.
  

 4               And as we set up these probes, one pivot
  

 5   had a heavier soil than the other, and the other one
  

 6   had a gravelly soil.  And we wanted to compare the two.
  

 7   And that's all of my data that we had been collecting
  

 8   on Hillside Ranch for years with the help of Coors and
  

 9   TNC.
  

10               And we realized at this time of the
  

11   ballgame we were putting on three-quarters of an inch
  

12   of water per pass, per pivot, thinking gravel needed
  

13   more water and the heavier soil needed less water.
  

14               Well, our soil moisture probes pretty much
  

15   kicked me in the butt that first week and taught me
  

16   otherwise.  We had -- in a six-hour period, that
  

17   three-quarter inch of water was at 18 inches in depth.
  

18   I do not need 18 inches of water in depth in the soil
  

19   for barley.  There's no reason.
  

20          Q.   So what did you do to respond to the
  

21   information that you got from the soil moisture sensors
  

22   in terms of your irrigation practices?
  

23          A.   So your question, let me finish, the other
  

24   probe was telling us on the heavier soil we did a
  

25   quarter inch a pass, and we realized that wasn't enough
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 1   water.  So what it taught us, to use less water.  So we
  

 2   dropped it to a half an inch that next week.  And we
  

 3   still had plenty of water.
  

 4               So then we dropped it to a quarter of an
  

 5   inch, and we still -- that was seven days a week
  

 6   running that pivot around seven days a week, one with
  

 7   an end-gun, one without.
  

 8               Then we noticed our probes.  We still had
  

 9   plenty of profile in our ground for the crop.  So then
  

10   we started shutting off midseason a day a week.  And
  

11   that -- we realized we're still putting down too much
  

12   water, which was pretty impressive.
  

13               And so at this time, as we cut the end-gun
  

14   on the one pivot and shut off a day a week, we really
  

15   dropped our percentage to over 25 percent decrease in
  

16   our water that year on that one pivot.
  

17               And with the help of Coors and The Nature
  

18   Conservancy and with their analyst and their field men,
  

19   we realized, Wait, we can save a lot more just on --
  

20   not just on one pivot, but on the whole entire crop for
  

21   Coors.
  

22          Q.   This was the barley crop, obviously?
  

23          A.   This was the barley crop.  This is malt
  

24   barley.
  

25               So if I'm shut off one day a week, just one
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 1   day, that's 750 [sic] gallons of water a week per
  

 2   pivot.  And so we were just like, This is -- this is
  

 3   pretty neat.
  

 4               Now, again, we knew we were saving water
  

 5   with the end-guns off, but we didn't know how much.
  

 6   Now we know how much.  We had the help of these other
  

 7   entities that really help us fine tune this.  But then
  

 8   by 2011 Coors, when they came into this agreement with
  

 9   us to be the barley showcase farm, out of -- now,
  

10   there's 200 growers for Coors in the state of Idaho, a
  

11   little over 200.
  

12               Out of the whole company there's 700, over
  

13   700 growers, and they picked us.  Why?  Well, part of
  

14   it was probably PR, and the other was to realize where
  

15   we lived.  We lived next to Silver Creek.  And they
  

16   understood that we really wanted to make a change.
  

17               So they asked us to do this for the next
  

18   five years, work with them, and they would work with us
  

19   and help us to understand more about our soil.  So in
  

20   2011 we took those same two pivots and other pivots and
  

21   we dropped these -- so our sprinkler packages on
  

22   these -- on our pivots are i-Wobs, which put a bigger
  

23   droplet than the traditional sprays.
  

24               We were able to drop our regulators from a
  

25   20 PSI regulator to a 15 PSI regulator, which is going
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 1   to save you more water also.  Pressure is money.  So --
  

 2   and pressure is water.
  

 3               So as -- our typical i-Wob was about 8 feet
  

 4   high off the ground.  And we decided, Let's play around
  

 5   with this and drop these sprinklers 3 feet off the
  

 6   ground.  And again, we had comparison, a pivot with
  

 7   8 feet off the ground.  And going the same speed, seven
  

 8   days a week, comparing to a pivot that had no end-gun,
  

 9   shutting off one day a week, and dropping the
  

10   sprinklers closer to the ground.
  

11               And we found out we could save another day
  

12   a week in water.  So we were able to shut off two days
  

13   a week on that pivot, compared to the other pivot,
  

14   which, again, now you're out -- you double that
  

15   7 1/2 million gallons, now we're saving
  

16   1.5 million gallons of water a week.  And that's
  

17   shutting off.  That's not even including the end-guns.
  

18               So again -- and that year also with the
  

19   help of Coors and -- and The Nature Conservancy, we
  

20   also did a few other things.  We -- they asked us to be
  

21   involved in Idaho Peak Rewards.  I'm sure most of you
  

22   know what that is.  It's when Idaho Power, you put your
  

23   systems on -- again, with Idaho Power, and they will
  

24   shut you off, depending on your plan.  But we chose the
  

25   plan to be shut off three days a week at peak power,
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 1   which was from four to eight o'clock at night.  And
  

 2   they shut us off three days a week, which was 12 hours
  

 3   a day [sic], which was another, if you're shut off --
  

 4   if you're down to two -- if you're down to five days a
  

 5   week, that's another 10 percent savings.
  

 6               So we started realizing, Wow.  And our crop
  

 7   was doing better.  Our yields were better.  We weren't
  

 8   leaching out all of our fertilizer out of the ground.
  

 9   We were able to have a plumper, healthier crop, a less
  

10   disease, because the ground was so -- it was so wet.
  

11   And again, this is ten years ago when we started to do
  

12   this.
  

13               And so -- and then we added a few more
  

14   things in 2011.  We added -- we added our first VFD,
  

15   which is a variable frequency drive, which was pretty
  

16   neat.  And we went from a 60 PSI system down to 30,
  

17   which decreased our water usage again.  Then with the
  

18   help of Coors and the TNC, we -- they asked us to try
  

19   this new VRI, this variable rate irrigation.  And they
  

20   would take a sled through our fields, and they would
  

21   map out our soil content.  What soils were heavier,
  

22   what soils were lighter, what part of the field needed
  

23   more water, what part of the field needed less water.
  

24               And so as they did a program, that pivot
  

25   would speed up and slow down in places.  And we figured
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 1   out we could save another additional 5 percent of
  

 2   water.  And so by the year of 2012 with the help of --
  

 3   between Coors and the TNC, they came up -- with that
  

 4   year alone they came up with a savings for us with
  

 5   their analyst and what we had saved in 2011.  And this
  

 6   report came out in 2012.  And we had saved
  

 7   339 million gallons of water that year.
  

 8               So if you want to look at -- if you want to
  

 9   look at a pivot and what it uses on a yearly basis on a
  

10   barley crop, so this year -- like last year -- we'll go
  

11   off of last year.  We started watering May 15th, and we
  

12   were able to start shutting water off by July 15th.  So
  

13   we're 60 days of watering.  Now, give or take,
  

14   rainstorms and different aspects.
  

15               So if you're watering 60 days -- 60 days,
  

16   keep that pivot running, you're looking at over
  

17   8 million gallons of water usage on that pivot.  Well,
  

18   do the math.  You divide that into the three -- almost
  

19   340 million gallons of water we had saved that year.
  

20               And this was just on shutting end-guns off,
  

21   dropping drops on the pivots, doing new sprinkler
  

22   packages, doing the VRIs, doing the VFDs.  We had help
  

23   from -- the Purdys did some changes on some flood
  

24   irrigation on this.  We did -- Rocky Sherbine and John
  

25   Molyneux did some sprinklers, new sprinkler drops on
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 1   this pivots, and the variable rate irrigation.
  

 2               And now it became a community effort.  And
  

 3   everybody started realizing, Wait a minute.  Let's work
  

 4   together.  This is really neat.
  

 5          Q.   So, Gary, I'm sorry, but did you have an
  

 6   estimate of the total savings that you were able to
  

 7   accrue as a result of this -- I mean percentage of use,
  

 8   for example, or --
  

 9          A.   So by -- by this time we had been saving
  

10   roughly we figured about 39 to 40 percent decrease in
  

11   water use.  Now, we changed some sprinkler packages.
  

12   We changed -- we did multiple things.  And the great
  

13   thing about this, we had a comparison.  And we knew we
  

14   were saving water.  Not just "I think" or "We made some
  

15   changes and I'm not quite sure," we absolutely knew,
  

16   with the help with the analysts from TNC and from Coors
  

17   field man, we knew we were saving water.
  

18          Q.   Did you get any kind of information from
  

19   Coors or TNC about the impact of that water savings on
  

20   Silver Creek?
  

21          A.   Yeah.  So TNC did a really neat study.  So
  

22   on that two -- 339.8 million gallons that was saved in
  

23   2011, it's like if any of you have ever sat at Silver
  

24   Creek at the Preserve and you watched Silver Creek flow
  

25   by, imagine sitting there for 14 hours watching that
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 1   creek go by, and that's how much water we had saved
  

 2   that year.  14 hours.  And this was just on a few
  

 3   pivots.
  

 4          Q.   So did you keep up the effort after 2011?
  

 5          A.   Yeah.  So by 2012 we started putting in
  

 6   smart panels in our pivots, and we kind of started to
  

 7   get away from the VRIs, the variable rate irrigation.
  

 8   And these smart panels on the pivots, we could actually
  

 9   use the panels now and adjust how the watering was in
  

10   the fields.
  

11               So by 2013 half of our end-guns were
  

12   removed.  And then by 2015 we had four end-guns on.
  

13   Now, four end-guns, because we had just ripped out --
  

14   well, taken out with wheel lines and replaced with
  

15   pivots, because all of you know the efficiency of a
  

16   wheel line or a hand line is about 50 percent efficient
  

17   compared to a pivot.
  

18               And so we realized we can save more water.
  

19   And again, anytime you make an efficiency change it's
  

20   not for free.  It's expensive.  But we -- we knew we
  

21   were doing something amazing back then, and we wanted
  

22   to continue to do that.
  

23               So by -- and the one pivot we had left on
  

24   and the three new pivots that were added on that year
  

25   and ripping out wheel lines, the one pivot was -- we
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 1   call it the big pivot, because it's a 23 tower pivot,
  

 2   hence "the big pivot."  And that end-gun covered
  

 3   35 acres on the circumference.  That was a tough one to
  

 4   shut off, 35 acres.  But we did back in 2018.  We shut
  

 5   the end-gun off, and it's tough to see that ground, but
  

 6   we planted some grass, some dryland grass underneath
  

 7   it, and it's just the way it is.  But to save that
  

 8   water to us was more important than to farm every
  

 9   possible acre.
  

10               Now, along with that we started to dry up
  

11   all of our corners that we had hand lines in.  Again,
  

12   as we did these studies over the course of five years,
  

13   the first year we took a sample underneath the end-gun,
  

14   and we sent it down to Coors.  And the barley was
  

15   rejected because the end-gun was so -- it pounded the
  

16   crop.  Either it was lodged or too wet, and we ended
  

17   up -- and we realized, Wait a minute, the crop isn't
  

18   even worth harvesting.
  

19               And then we started looking at our quality
  

20   with Coors and realized our hand lines and our yield on
  

21   our hand lines were half what they were at the pivots.
  

22   And we continued to do this with -- with everything.
  

23               So, you know -- and so by the time we -- by
  

24   2015 this 339 million gallons of savings, that was
  

25   approximately -- and this is a printout I got from TNC
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 1   themselves.  That was four end-guns, four pivots were
  

 2   shut off that year.  One pivot with dropping
  

 3   irrigation, dropping the drops on the pivots, nine new
  

 4   sprinkler packages, one smart panel, two VRI programs
  

 5   installed on two pivots, and then another additional
  

 6   eight center pivots for VRIs.  Then this was also a
  

 7   nozzle change for a VRI irrigation system.  So just
  

 8   those simple few pivots, we were able to save that much
  

 9   water.  Now --
  

10          Q.   How much water is "that much water"?  I'm
  

11   sorry.  I didn't hear you.
  

12          A.   Well, 339 million gallons.
  

13          Q.   Oh, okay.
  

14          A.   So -- and that was in 2012.  And by 2015
  

15   almost every end-gun was shut off, every pivot had been
  

16   dropped to 3 feet off the ground, two more VFDs were
  

17   installed.
  

18          Q.   So do you have an estimate of the savings
  

19   between '12 and '15?  Do you have a number for that?
  

20          A.   Well, now we -- this was just on a few
  

21   pivots.  You know, I haven't even -- we're talking
  

22   billions of gallons of water --
  

23          Q.   You don't have --
  

24          A.   -- a year we are saving.
  

25          Q.   Okay.  Do you have any numbers, any actual
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 1   numbers?
  

 2          A.   No.  But we can figure that out if we
  

 3   wanted to real quick.  If we take 44 pivots, you shut
  

 4   off the end-gun on 44 pivots, and you're saving --
  

 5   let's see, and your saving 144,000 gallons a day on 44
  

 6   pivots.  Excuse me, let me do the math right now.  And
  

 7   this is just for Hillside Ranch as of this year.
  

 8               44 pivots, times 144,000 gallons a day.
  

 9   This is a day.  We are at 6,333,000 gallons a day.  You
  

10   want to times that by 60 days a year.  Let's just go
  

11   60.  That's 380,000 gallons of water saved just by
  

12   end-guns.
  

13          Q.   So 380 million?
  

14          A.   380 million, yes.  Let me write that down
  

15   so I don't forget.  380 million gallons a day -- a
  

16   year.
  

17               Now, that didn't -- you know, that
  

18   didn't -- that's not with us shutting our pivots off
  

19   now up to three days a week, sometimes four days a
  

20   week, because we realized -- back then we used to bale
  

21   all of our straw off the fields.  Every piece of straw
  

22   was baled off.
  

23               Now every other year we put the straw back
  

24   in the ground, build up our organic matter, and now our
  

25   soil is able to hold more moisture and keep it in
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 1   longer.  So now we're off to about three days a week on
  

 2   pivots.
  

 3               So again, we're talking close to, for the
  

 4   year, we're saving over a billion gallons of water a
  

 5   year.  Now, where does that water go?  If we're saving
  

 6   it, we're not using it, and we're at the end of the
  

 7   line, it dumps into all of our gravel pits.  And every
  

 8   one of those gravel pits lead to Silver Creek.
  

 9               And it's been -- it's been great to see
  

10   what -- with the help of Nature Conservancy and Coors
  

11   what can be accomplished in -- you know, I think five
  

12   years is a pretty short period of time what we were
  

13   able to do.
  

14          Q.   Okay.  So let's -- let's talk, then, a
  

15   little bit about the process of growing barley when --
  

16   what happens to barley when it becomes time to ripen
  

17   and harvest, how much water do you need to get -- or
  

18   how much time do you need with water on to get barley
  

19   to a harvestable crop on your ranch -- ranches?
  

20          A.   So in the spring the barley crop does
  

21   not -- again, we've changed a lot of things in the last
  

22   12 years.  Again, we used to water seven days a week.
  

23   Now, this spring with it being so cold, we were able to
  

24   only run a pivot around in 24 hours and shut it off.
  

25   Now we really are starting to understand our soil.  And
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 1   with that, we've cut back and cut and cut.
  

 2               Now watering a barley crop, it does not
  

 3   need a lot of water off the get-go.  But if you can't
  

 4   get it out of the ground, if the ground's too dry, you
  

 5   got to water it up, which takes 3 to 4 inches at least,
  

 6   just to get the crop out of the ground.  But this year
  

 7   we were very, very blessed to have really cool nights,
  

 8   the ground stayed wet, the crop came up by itself.  We
  

 9   start watering it by May 15th.
  

10               And again, there's a timeline, what we
  

11   planted first, what we planted last, it all varies.  It
  

12   took us a month to plant all 2500 acres.
  

13          Q.   So when do you plant?
  

14          A.   We plant as soon as we can.
  

15          Q.   And when was that this year?
  

16          A.   This year was the last day of March.  It
  

17   was March 30th, we started planting this year.
  

18               Now the barley is in the boot stage.  It's
  

19   starting to push the head.  This is when it's really
  

20   important to have -- have water.  If we don't have
  

21   water right now, what happens to that head with the
  

22   malt barley -- now, malt is much different than feed
  

23   barley.  Malt is -- these contracts we've been building
  

24   for years, with organic and conventional.  Right now in
  

25   the boot stage, this is when it needs a little more
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 1   water.  But it has enough foliage and the barley is
  

 2   tall enough that it holds enough water to the ground.
  

 3               So we are a little more water right now.
  

 4   And by -- by July 1st, then we start cutting the water
  

 5   back a little more.  But we're typically running at
  

 6   least four days a week.  And that's the most important
  

 7   time of the crop's life is at the very end, because
  

 8   that determines the quality of the barley for these
  

 9   malting facilities.
  

10               If we short the water at that time, the
  

11   barley will become thin.  They call them thins.  The
  

12   barley will be rejected.  If your barley is not plump
  

13   enough, your barley will be rejected.  If you don't
  

14   water it correctly, your color will not be right, and
  

15   it will be rejected.  Your protein will not be high
  

16   enough, and your crop will be rejected.  And the list
  

17   goes on and on.
  

18          Q.   And this water after the 1st of July is
  

19   critical to the crop in order to -- so that it doesn't
  

20   get rejected by your contractors?
  

21          A.   Yes.
  

22          Q.   Okay.  So you have contracts with Coors, I
  

23   assume, and anyone else to provide malt barley?
  

24          A.   So we have contracts -- two separate
  

25   contracts with Coors: one conventional, one organic.
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 1   And then we have an organic contract with
  

 2   Anheuser-Busch.
  

 3          Q.   Okay.  And what's the -- do you have a
  

 4   volume of barley you're supposed to provide?
  

 5          A.   So between the three contracts, it's
  

 6   14-and-a-half million pounds of barley.  So if you want
  

 7   to figure that into bushel of barley, a bushel of
  

 8   barley is typically 48 pounds.
  

 9          Q.   So what happens to -- what happens to
  

10   barley if you don't make the grade?  What can you do
  

11   with it?
  

12          A.   So if we're shut off on July 1st, the crop
  

13   will not make grade at all.  I've already been told by
  

14   Coors field men, Anheuser's field men, our crop, they
  

15   will not take our crop.  And then it would go to
  

16   feeder.  Feeder right now, you might as well just go
  

17   ahead, swath the barley field, and bale it up, because
  

18   by the time you put all the time and effort into
  

19   harvest, you're not going to even cover your cost to
  

20   sell it as feeder.  So you're better off just cutting
  

21   it.
  

22          Q.   So have you made an estimate of the losses
  

23   on the contracts that you would accrue if you are not
  

24   able to fill your contracts with Coors and
  

25   Anheuser-Busch?
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 1          A.   So we're looking at with Coors
  

 2   conventional -- and our crop is probably the best crop
  

 3   I've seen in years this year.  The -- Mother Nature has
  

 4   been at -- been helping us so much, except for the
  

 5   rain, and the moisture we need.  But our conventional
  

 6   contract with Coors, it will be $950,000 in loss.  Our
  

 7   organic contract will be $600,000 in loss.  Organic
  

 8   contract with Anheuser will be 450,000 in loss.  And
  

 9   that doesn't even include our hay crop.
  

10          Q.   So what do you anticipate the consequences
  

11   of your long-term relationships with Coors and
  

12   Anheuser-Busch would be if you're not able to deliver
  

13   your 14 million pounds of barley this year?
  

14          A.   So the Stevenson family has been raising
  

15   Coors barley since 1973.  And not one year has gone by
  

16   that a contract has not been met.  But I guarantee they
  

17   will cut our contracts.  Everything that the Stevenson
  

18   family has worked for since 1973 to build their
  

19   contracts up -- to switch from conventional to organic,
  

20   to make -- to get rid of pesticides and all these
  

21   herbicides and all these chemicals, to make Silver
  

22   Creek and surrounding areas a better place to live,
  

23   will be lost.
  

24               I bet -- quote me or not, I would figure
  

25   they would cut our contracts in half.  Or they might
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 1   not even ask us to do it again, knowing that we cannot
  

 2   supply them a crop anymore.
  

 3          Q.   Do you have an understanding of when these
  

 4   contracts are entered into with companies?
  

 5          A.   Yeah.  All our contracts are entered in the
  

 6   fall.  And it varies.  It -- it depends on what's going
  

 7   on in the world.  But typically, October, November,
  

 8   December is when these contracts all go in place.
  

 9          Q.   Okay.  Mr. Beck, are you familiar with the
  

10   lands around Richfield and Dietrich and Shoshone?
  

11          A.   Yeah.  I have a lot of friends down there.
  

12   I am -- I am a member of the Church of Jesus Christ of
  

13   Latter Day Saints, and I got a lot of friends down
  

14   there.
  

15          Q.   So have you been through that country
  

16   recently?
  

17          A.   Yeah, yeah.  I drove through there
  

18   yesterday.
  

19          Q.   And --
  

20          A.   And my -- I got some in-laws -- well, my
  

21   daughter's in-laws, they have a ranch -- a farm in
  

22   Richfield.  So I took a quick drive down there
  

23   yesterday.
  

24          Q.   Did you make any observations about the
  

25   irrigation practices in effect down there compared to
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 1   the ones that you're implementing up on the ranch?
  

 2          A.   Yeah.  I seen -- I did not see one end-gun
  

 3   off.  I drove around through Shoshone, Dietrich,
  

 4   Richfield -- I know Dietrich's out of this equation.
  

 5   Shoshone, Gooding, I did not see one end-gun off.  And
  

 6   I took back roads.  I spent an hour and a half driving
  

 7   around there yesterday.
  

 8               Every corner is watered.  Every -- around
  

 9   every rock pile, there's hand lines, there's -- and you
  

10   can see the difference in the crop between the pivot
  

11   and the hand lines.  But every -- everything is
  

12   watered.  Every end-gun on, sprinklers, top of the
  

13   pivots.  Now, again, there's different practices for
  

14   every area, but the waste of water, in my opinion, in
  

15   what we've been trying to accomplish for years, it --
  

16   it hurt.  It hurt.
  

17          Q.   So one last question:  If you -- if you
  

18   have to lose your crop this year, what's going to be
  

19   the consequences for the ranch operations?
  

20          A.   Consequences?  Will we survive?  Yeah,
  

21   we'll survive another year.  We will lose contracts.
  

22   We will lose long-term relationships.  We will lose --
  

23   this was the best year I've had with hired help.  And
  

24   we get four guys every year from H-2A, four guys from
  

25   Mexico.
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 1               This year all of my guys -- I got six guys
  

 2   that are Spanish, six of them with families.  I will
  

 3   have to send the majority of them back home, which
  

 4   they -- they rely on us.  The Hillside Ranch takes care
  

 5   of multiple families.
  

 6               It takes care of my six men, and my son, my
  

 7   family, John and Elizabeth, Justin and Brett Stevenson,
  

 8   and their other two -- and Andrea and John Fell.  So
  

 9   this ranch, you know, it's getting harder and harder
  

10   every year.  Expenses go up.
  

11               And that's the one thing I do know, I do
  

12   know numbers.  I do know expenses; I know income.  If
  

13   you don't know either, how do you know which way you're
  

14   going to go.
  

15          Q.   So if you are curtailed, are you saying
  

16   you're going to have to send people home to Mexico?
  

17          A.   Oh, yeah.
  

18          MR. BARKER:  Thank you, Gary.  No further
  

19   questions.
  

20          THE WITNESS:  Yes.
  

21          THE HEARING OFFICER:  Ms. O'Leary, questions?
  

22          MS. O'LEARY:  No, Director.
  

23          THE HEARING OFFICER:  Mr. Bromley?
  

24               Mr. Lawrence?
  

25          MR. BROMLEY:  No.
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 1          THE HEARING OFFICER:  Mr. O'Bannon, any
  

 2   questions?
  

 3          MR. O'BANNON:  No questions.
  

 4          THE HEARING OFFICER:  Cross-examination.
  

 5   Mr. Fletcher or Mr. Rigby?
  

 6
  

 7                      CROSS-EXAMINATION
  

 8   BY MR. FLETCHER:
  

 9          Q.   Mr. Beck, you're a Beck from Burley, so I
  

10   have to stipulate you've got to be a good guy; right?
  

11          A.   A good guy?  I'm a great guy.
  

12          Q.   A great guy.  Yeah.  Well --
  

13          A.   My dad was Denny Beck.
  

14          Q.   Yeah.
  

15          A.   Yes.
  

16          Q.   Whose name are the water rights in on this
  

17   farm you described?
  

18          A.   There's multiple names.  John Stevenson is
  

19   under most of them.  There's some other ones, but the
  

20   majority of them are under John Stevenson.
  

21          Q.   What are the other ones?
  

22          A.   The -- they're -- with the new property I'm
  

23   not sure how they have those.  I think that's in
  

24   transition right now from Silver Springs, from Tom
  

25   Ogara's property to splitting between the new owners
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 1   and John.  I'm not sure who that's all going
  

 2   underneath.
  

 3          Q.   Anything else?  Any other name that you're
  

 4   aware of?
  

 5          A.   No.
  

 6          Q.   As I understand your testimony, all of your
  

 7   irrigated acres are covered by sprinkler; correct?
  

 8          A.   Yes.
  

 9          Q.   And all of them are covered by groundwater
  

10   rights; correct?
  

11          A.   Yes.
  

12          Q.   Do your surface water rights get curtailed
  

13   in priority?
  

14          A.   So that's a good question, because it's a
  

15   little difficult in our valley since we are at the end
  

16   of the line.  When we get down to 1884 water rights,
  

17   they can't get water to us.  It's really difficult.
  

18          Q.   So they get curtailed or they're cut off?
  

19          A.   Not necessarily curtailed.  They -- we just
  

20   can't get the water.
  

21          Q.   It's not a source of water for you?
  

22          A.   No.
  

23          Q.   So when that --
  

24          A.   '86s, they can get the water to us.  That's
  

25   great.  But when we start cutting, then we have to make
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 1   a decision, Okay, where does all -- do we put all of
  

 2   our water to.  So instead of separating it through all
  

 3   the branches of the creeks, all the ditches, we decide,
  

 4   Okay, let's -- which crop is more important than the
  

 5   others?  Which well is more important?  Which well is
  

 6   going to be able to stand up for the next two weeks of
  

 7   watering?  Maybe it's a week of watering.  Last year
  

 8   most of them were ran for a couple weeks.
  

 9          Q.   So when the surface water supplies to an
  

10   acreage -- when the surface water supply is no longer
  

11   available, you're able to turn on a pump and -- excuse
  

12   me, turn on a well and start irrigating with
  

13   groundwater on that same ground; correct?
  

14          A.   Yes.  All of these systems are tied -- the
  

15   wells are tied directly into a majority of the pump
  

16   stations.
  

17          Q.   Okay.
  

18          A.   Some of them are dropped right into a pond,
  

19   and then we pressurize out of them.
  

20          Q.   And do you use the surface water supply as
  

21   long as it's available?
  

22          A.   Oh, yeah.  That's our cheapest water.
  

23          Q.   Okay.  Are the groundwater rights
  

24   supplemental, do you know, to the surface water?
  

25          A.   Some of them are.
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 1          Q.   Okay.  And those that are supplemental, do
  

 2   you only irrigate with those when the surface water
  

 3   supply is not available?
  

 4          A.   That's correct.
  

 5          Q.   So is it fair to say that -- you testified
  

 6   about stress to your barley crop.
  

 7               But have you had stress due to lack of
  

 8   water on your barley crop, historically?
  

 9          A.   We've had pumps go out.  We've stressed
  

10   them.
  

11          Q.   Okay.
  

12          A.   And they've been rejected.
  

13          Q.   Okay.  But as far as an actual supply of
  

14   water, you've never had a shortage of supply of water
  

15   to your barley crop; isn't that true?
  

16          A.   That's correct.
  

17          Q.   And your groundwater rights have never been
  

18   curtailed; correct?
  

19          A.   That's correct.
  

20          Q.   You mentioned all of these improvements.
  

21               Has your operation incurred expense in
  

22   making all these improvements?
  

23          A.   Yeah, a lot of expenses.
  

24          Q.   How much?
  

25          A.   So the great thing with Idaho Power that's
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 1   not an expense when we do Peak Rewards, we get credit
  

 2   for Peak Rewards.
  

 3          Q.   Okay.
  

 4          A.   Sprinkler packages, we don't pay a full
  

 5   amount.  Idaho Power has a great efficiency irrigation
  

 6   system, which they will pay a partial of that crop -- a
  

 7   partial of that sprinkler package.  We take advantage
  

 8   of that.  This year alone we replaced nine sprinkler
  

 9   packages.
  

10               So other expenses:  Soil moisture probes.
  

11   Back then these ones -- now they're obsolete.  Now
  

12   we've gone to other ones that are a single probe to the
  

13   ground.  And you just put your phone up next to it.  It
  

14   downloads everything, and it's wonderful.
  

15               The old ones, big, massive station with a
  

16   solar panel.  They were about 4,000 each.  We have --
  

17   we have five of those.  The smart panels, instead of
  

18   doing the VRIs, we roughly now have five FieldNETs and
  

19   17 Valley pivot panels that are smart panels that we
  

20   can adjust the speed and the GPS direction of where we
  

21   want water.
  

22          Q.   Okay.
  

23          A.   And so each one of those, they range from 3
  

24   to $5,000 each.
  

25          Q.   Have you done a calculation of how much
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 1   money has been spent --
  

 2          A.   Well, we look at --
  

 3          Q.   Let me finish the question.
  

 4          A.   Oh, sorry.
  

 5          Q.   How much money has been expended to make
  

 6   these improvements that you testified to here today?
  

 7          A.   How far back do you want me to go?
  

 8          Q.   Well, you said, I think, they started in
  

 9   2010.
  

10          A.   Yep, 2000 -- so with improvements?  Pivots,
  

11   hoses to drop things, panels, I would say with all the
  

12   pivots, we have replaced roughly about 12 wheel lines
  

13   and put in new pivots lately.  So we are probably
  

14   looking at an expense of over a half a million dollars.
  

15          Q.   So these improvements you've been
  

16   describing are costly; correct?
  

17          A.   Anytime you make an improvement it's
  

18   costly.
  

19          Q.   Right.
  

20          A.   Anywhere you do it.  At home, anywhere.
  

21          Q.   Based upon your testimony, as I understood
  

22   it, you were saying that as you reduced pumping -- or I
  

23   shouldn't -- I think your testimony was as you reduced
  

24   the amount of water you used to irrigate, you noticed
  

25   an increase in the flows at Silver Creek; is that
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 1   correct?
  

 2          A.   We have -- I haven't necessarily seen the
  

 3   increase.  But TNC, they made that comparison.
  

 4          Q.   Okay.  So as your groundwater pumping
  

 5   decreased and your other irrigation decreased, Silver
  

 6   Creek responded to that; correct?
  

 7          A.   Yes.
  

 8          Q.   According to the study you've cited here
  

 9   today?
  

10          A.   Yes.
  

11          Q.   Did they give you any idea of how quickly
  

12   it responded?
  

13          A.   Typically, when we start putting water into
  

14   the gravel pits, up on Pero Road, let's say, or up on
  

15   Baseline, we typically see a 10 to a 14 day before we
  

16   see the water coming up in the creeks on Patton Creek
  

17   and Buhler Drain.  That's typically what I have seen in
  

18   the past.
  

19          Q.   And those drains, where do they flow?
  

20          A.   Buhler Drain dumps into Stalker Creek.  And
  

21   Patton Creek dumps into Stalker Creek, which dumps into
  

22   Silver Creek.
  

23          Q.   So they're tributaries to Silver Creek?
  

24          A.   Yes.
  

25          Q.   These stresses on your crop that you



Hearing - Vol. V - June 11, 2021 1140

  

 1   described due to lack of water that would occur if you
  

 2   were curtailed, those stresses are true with anyone
  

 3   growing a crop; correct?
  

 4          A.   That's correct.
  

 5          Q.   And if anybody's growing barley, they would
  

 6   have similar stresses if they were curtailed; correct?
  

 7          A.   That's correct.
  

 8          Q.   And it doesn't matter if that source of
  

 9   water is surface water or groundwater, if it doesn't
  

10   get to the crop, the crop is stressed; correct?
  

11          A.   That's correct.
  

12          Q.   Based upon your experience with contracts,
  

13   if someone that has solely a surface water supply has a
  

14   contract with Coors or Anheuser-Busch and cannot
  

15   produce the crop the way Coors or Anheuser-Busch wants
  

16   it to be produced, it will be rejected; correct?
  

17          A.   That's correct.
  

18          Q.   Since you've noticed this interaction
  

19   between groundwater and surface water, do you believe
  

20   that groundwater rights should be administered in
  

21   priority with surface water?
  

22          A.   I believe in priority dates.  I believe in
  

23   strictly priority.  It's a -- without that -- you need
  

24   priority dates.  That's how we get our water.
  

25          Q.   Well, can you explain that further.  Why do
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 1   we need to honor priority dates?
  

 2          A.   For us, when it comes to surface -- you
  

 3   know, like you said, we have supplemental wells, some
  

 4   of them.  They've been studied -- I've been meeting
  

 5   with several people from IDWR these last few weeks
  

 6   going over them and understanding our situation,
  

 7   understanding the ditches.
  

 8               Yeah, if you want to look at well cost
  

 9   compared to surface -- ground compared to surface, it's
  

10   double the expense.  So everyone is trying to get what
  

11   water belongs to them.
  

12          Q.   As you drove through the Richfield,
  

13   Dietrich, and north Shoshone areas, you commented that
  

14   you -- I'm paraphrasing, but you were disturbed by the
  

15   lack of upgrades in their system; is that a fair
  

16   statement?  Or how would you characterize that?
  

17          A.   Yeah.  Yeah, that's fair.
  

18          Q.   And do you know whether the source of water
  

19   on those fields that you observed was groundwater or
  

20   surface water?
  

21          A.   It was both.  I seen wells, I seen ground,
  

22   and some of them I just seen strictly ditches going
  

23   into the pump stations.
  

24          Q.   Okay.  Would you admit that to make some of
  

25   these improvements, perhaps not all farmers could
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 1   afford to make those improvements you've described?
  

 2          A.   How do you not do the improvements?  That's
  

 3   the point.
  

 4          Q.   Okay.  Well, when you say "how do you not,"
  

 5   if you don't have enough money, how can you?
  

 6          A.   Then waste the water?  To me, we've been --
  

 7   this has been a project -- yeah, it's hurt to shut off
  

 8   the end-guns.  Every end-gun on every pivot you lose 5
  

 9   to 7 acres.  Okay?  You start timesing that, that's a
  

10   lot of ground.  And so we have dropped acres to become
  

11   as efficient as possible.
  

12               So how can you not do this?
  

13          Q.   Well, have all the groundwater users in the
  

14   Bellevue Triangle made these improvements?
  

15          A.   Quite a few of them have.
  

16          Q.   Have all of them?
  

17          A.   I don't know that.  I don't run their --
  

18   their systems.
  

19          Q.   All right.  So you're not saying that every
  

20   groundwater user in the Bellevue Triangle has made the
  

21   improvements that you've made?
  

22          A.   I have no idea.
  

23          MR. FLETCHER:  Thank you, Mr. Beck.
  

24          THE WITNESS:  Thank you.
  

25          THE HEARING OFFICER:  Mr. Rigby.
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 1          MR. RIGBY:  Thank you, Mr. Director.
  

 2
  

 3                      CROSS-EXAMINATION
  

 4   BY MR. RIGBY:
  

 5          Q.   Mr. Beck, good morning.
  

 6          A.   Morning.
  

 7          Q.   I'm Jerry Rigby representing the senior
  

 8   surface water users.
  

 9          A.   You're smiling today.
  

10          Q.   Oh, and I haven't been?
  

11          A.   No.  Yesterday you weren't.
  

12          MR. FLETCHER:  That's only when he talks to Al.
  

13          MR. RIGBY:  That's right.
  

14          Q.   Okay.  Touché.
  

15          A.   Sorry.
  

16          Q.   Touché.
  

17               Carrying on with the questioning that
  

18   Mr. Fletcher asked of you, isn't it also a fact that
  

19   you were not able to see all of the improvements made
  

20   on the surface water users in your drive last Sunday or
  

21   yesterday?
  

22          A.   No, no.  Nope.
  

23          Q.   Okay.
  

24          A.   I visited a few of my friends down there,
  

25   talked to them.  And yeah, no one wants anybody to lose
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 1   a crop, farmers especially.  That's your livelihood.
  

 2   No one wants to see that.
  

 3          Q.   And more importantly, you -- I believe your
  

 4   testimony was that the time for barley watering is most
  

 5   important at the end; is that correct?
  

 6          A.   It's important the whole time.  The amount
  

 7   is important.
  

 8          Q.   And if --
  

 9          A.   It's not the -- how much -- it's how you --
  

10   how you put the water out.  If you get it too wet, too
  

11   dry, you stress it.  You got to do it just right.  It's
  

12   like every crop.
  

13          Q.   But again, the issue is, even though you
  

14   may have watered it and it hasn't been stressed to
  

15   date, at the end becomes very important to continue the
  

16   correct watering; is that correct?
  

17          A.   Yeah.  Everything we have done, those last
  

18   two weeks, if there's no water, it will be rejected.
  

19          Q.   Understood.  And as I understand from your
  

20   testimony, that is still yet to come, timing?
  

21          A.   We'll see.  We'll see.
  

22          Q.   No.  I'm saying the need for the water is
  

23   still yet to come?  Meaning in fact I believe your
  

24   testimony was, the 1st of July and there -- shortly
  

25   thereafter is an extremely important time for this
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 1   water?
  

 2          A.   The last two weeks.  Now, it all depends,
  

 3   again, Mother Nature and how this works, but yeah,
  

 4   typically those last two weeks are extremely important.
  

 5          Q.   And so therefore even the surface water
  

 6   users down below, if they were to lose their water in
  

 7   those last few weeks, it would be the same problem for
  

 8   their crops as well?
  

 9          A.   Oh, yeah, I already know of some friends,
  

10   they've already been told by Coors and by Anheuser,
  

11   "You might as well swath your field."  Correct.
  

12          MR. RIGBY:  I have no further questions.
  

13          THE HEARING OFFICER:  Redirect?
  

14          MR. BARKER:  No questions.
  

15          THE HEARING OFFICER:  Okay.  Thank you,
  

16   Mr. Beck.
  

17          THE WITNESS:  Well, that wasn't as painful as I
  

18   thought.
  

19               Are you smiling?
  

20          THE HEARING OFFICER:  Well, you could be
  

21   recalled.
  

22          THE WITNESS:  Could I?  Then it gets painful?
  

23          THE HEARING OFFICER:  I don't know.
  

24          MR. BARKER:  Depends on how quickly he gets in
  

25   his truck.
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 1          THE WITNESS:  I'm going to leave right now,
  

 2   guys.
  

 3          THE HEARING OFFICER:  Do you want to take a
  

 4   break, or do you want to call your next witness?
  

 5          MR. BARKER:  Let's take a quick break, five
  

 6   minutes, ten minutes.
  

 7          THE HEARING OFFICER:  All right.  Ten minutes.
  

 8   Let's come back at five to 10:00.
  

 9               (Recess.)
  

10          THE HEARING OFFICER:  Next witness.
  

11          MR. BARKER:  South Valley Ground Water District
  

12   calls Justin Stevenson.
  

13          THE HEARING OFFICER:  Mr. Stevenson.
  

14          MR. BARKER:  Justin.
  

15          THE HEARING OFFICER:  Stretch out your legs and
  

16   come forward, please.
  

17          MR. STEVENSON:  I'm going to take this chair in
  

18   case this takes awhile.
  

19          THE HEARING OFFICER:  Yeah, you take whichever
  

20   chair you want.
  

21               Raise your right hand.
  

22   ///
  

23   ///
  

24   ///
  

25   ///



Hearing - Vol. V - June 11, 2021 1147

  

 1                      JUSTIN STEVENSON,
  

 2   having been called as a witness by South Valley Ground
  

 3     Water District and first duly sworn, testified as
  

 4                          follows:
  

 5
  

 6          THE HEARING OFFICER:  Thank you.  Please be
  

 7   seated.
  

 8
  

 9                     DIRECT EXAMINATION
  

10   BY MR. BARKER:
  

11          Q.   That chair work for you?
  

12               Justin, would you state your name, address
  

13   for the record, please.
  

14          A.   Justin Stevenson.  11 -- 111 South Third,
  

15   Hailey, Idaho.
  

16          Q.   Justin, do you have a business occupation
  

17   at present?
  

18          A.   I am part of the barley farm we heard about
  

19   from Gary Beck.
  

20          Q.   Okay.  So that's the Hillside Ranch farm?
  

21          A.   Yes.
  

22          Q.   Do you have -- would you explain your
  

23   educational background, please.
  

24          A.   Sure.  I have a bachelor's degree in
  

25   agriculture from Montana State University.
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 1          Q.   And since receiving that degree, have you
  

 2   worked on the family farm in the Triangle?
  

 3          A.   After working in vineyards in California
  

 4   for a few years and working for a sheep operation out
  

 5   of Carey called Lava Lake.
  

 6          Q.   Okay.  So how long have you been with the
  

 7   family farm?
  

 8          A.   I came back about eight years ago.
  

 9          Q.   What generally are your responsibilities
  

10   with the farm?
  

11          A.   I converse with my father and Gary, our
  

12   ranch manager, make planting plans, decisions, sign
  

13   contracts.
  

14          Q.   Did Mr. Beck accurately describe the
  

15   operations, to your understanding?
  

16          A.   Certainly.
  

17          Q.   Is the source of your surface water for the
  

18   ranch -- or what is the source of surface water for the
  

19   ranch?
  

20          A.   District 45 Canal and Baseline Canal.
  

21          Q.   Does the ranch hold water rights in the
  

22   Triangle Irrigation District for delivery through the
  

23   45?
  

24          A.   Yes.
  

25          Q.   And does the ranch hold shares in the
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 1   Baseline Canal Company?
  

 2          A.   Yes.
  

 3          Q.   Are you familiar with the operations of the
  

 4   D45 Canal?
  

 5          A.   Yes.
  

 6          Q.   Do you hold any positions either with the
  

 7   D45 Canal or the Joint Board of Control that operates
  

 8   the canal on behalf of the Wood River Valley Irrigation
  

 9   District and the Triangle Irrigation District?
  

10          A.   Yeah.  About six years ago I was asked by a
  

11   Board member of the Triangle Irrigation District to
  

12   help supervise the system when they had an
  

13   untrustworthy ditchrider.  So I was quite involved for
  

14   a few years.  But we have a new ditchrider who needs
  

15   less oversight, so I've stepped back significantly from
  

16   that role.
  

17          Q.   Okay.  So based on your understanding of
  

18   the 45 Canal system, just explain briefly how that
  

19   system works to deliver surface water to the Triangle.
  

20          A.   Sure.  So the D45 diversion is in Bellevue.
  

21   It supplies water to about 9,000 acres in the Bellevue
  

22   Triangle.  I think there are about 200 users, starting
  

23   with small users at the top, those are 5 to 10-acre
  

24   places, and that is the Wood River Valley Irrigation
  

25   District 45.
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 1               And on the southern end is most of the
  

 2   bigger users, which are generally part of the Triangle
  

 3   Irrigation District.
  

 4          Q.   So sorry to interrupt, but would you
  

 5   describe the canal system.  Diversion location in
  

 6   Bellevue.
  

 7               So what happens to that canal?
  

 8          A.   So the mainstem comes out of Bellevue, goes
  

 9   under Highway 75 at about a little less than a mile and
  

10   a half.  The first diversion comes off -- the first
  

11   lateral, rather.  That lateral goes down Highway 75.
  

12   Terminates at Pero Road.
  

13               The center lateral, we would call it, goes
  

14   down Kingsbury to Baseline Road.
  

15               And the easternmost lateral goes underneath
  

16   Gannett Road, services the Cove Ranch, and terminates
  

17   just north of Gannett.
  

18          Q.   Okay.  And what's the capacity of the canal
  

19   at the present?
  

20          A.   There is 170 cfs in it right now.
  

21          Q.   Is that full, or can it take more?
  

22          A.   It can take more.
  

23          Q.   How much more can it take?
  

24          A.   Well, in recent years I think it's only
  

25   been in the low 200s.  But historically this canal in
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 1   the '70s I believe ran close to 400 cfs.  So it's
  

 2   diverting about half what it did in the '70s when --
  

 3          Q.   And all these diversions are from the Big
  

 4   Wood River; is that right?
  

 5          A.   Yeah.
  

 6          Q.   So are you familiar with the seepage losses
  

 7   in the 45 Canal?
  

 8          A.   Sure.  I had a sneaky suspicion this may
  

 9   come up.  I brought a study from Alan Merritt dated
  

10   May 29, '90 --
  

11          Q.   Let's back up a second.  Just your personal
  

12   observations --
  

13          A.   Oh.
  

14          Q.   -- first and then we can talk about that.
  

15          A.   Well, those are -- those are just site
  

16   observations.  I mean we see big losses where it's
  

17   gravel.  And where it's heavier soils, the losses
  

18   aren't as high.  But generally I'd say losses are quite
  

19   high.
  

20          Q.   Would you look in this yellow book in front
  

21   of you to your upper left hand.  And would you open to
  

22   tab 31.
  

23          A.   Uh-oh.
  

24          MR. BARKER:  Mr. Director, can I?
  

25          THE HEARING OFFICER:  Yes.
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 1          MR. BARKER:  This is what happens when you use
  

 2   too many exhibits.
  

 3          THE WITNESS:  You first.
  

 4               Okay.  Page 31.
  

 5          Q.   (BY MR. BARKER):  Okay.  You're at South
  

 6   Valley/Galena Exhibit 31?  You have that in front of
  

 7   you?
  

 8          A.   Uh-huh.
  

 9          Q.   You have to say "yes" --
  

10          A.   Yes.
  

11          Q.   -- or "no" instead of -- thank you.
  

12               Exhibit 31, have you seen this document
  

13   before?
  

14          A.   Yes.
  

15          Q.   Is this something that's kept in the
  

16   records of the -- of the irrigation districts?
  

17          A.   Yeah.  It's the same one I found.
  

18          Q.   Okay.  Can you tell the Director where
  

19   Gregory Ranch is.
  

20          A.   I believe Gregory Ranch is south of East
  

21   Glendale Road.  Oh, yes, it is.  It's -- this is --
  

22   this was for a water ski pond.
  

23          Q.   Okay.  And that pond is located, yeah,
  

24   within the area that's now part of the South Valley
  

25   Ground Water District?
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 1          A.   Yes, it is.
  

 2          Q.   And is this also a pond that has water
  

 3   delivered to it from the 45 Canal?
  

 4          A.   Yes.  The Highway 75 lateral.
  

 5          Q.   So this is the westernmost lateral that you
  

 6   described?
  

 7          A.   Exactly.
  

 8          Q.   So is there any information in here that
  

 9   the District relies upon in determining the seepage
  

10   losses for the -- for the canal system?
  

11          A.   Yes.  This -- although it's dated, it's
  

12   still what's used, because to my knowledge there
  

13   haven't been any good seepage runs done on our system.
  

14   I know Kevin did one on the Baseline last summer,
  

15   but --
  

16          Q.   Okay.  So -- go ahead.
  

17          A.   But I haven't seen that.  So yes, we still
  

18   use this, to your point.
  

19               And I brought a Triangle Irrigation
  

20   District agreement here for a water bank application
  

21   that states that this application would be subject to
  

22   20 percent holdback from seepage loss in the system.
  

23               Now, this was for an application in
  

24   Bellevue Farms, which is on the north end of the
  

25   system.  And so they held back 20 percent.  This study
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 1   [indicating] says 15 percent loss in that first mile
  

 2   and a half, which I spoke of, and Bellevue Farms is
  

 3   about a half a mile after that.  So that makes me think
  

 4   that they're -- people are still using this study from
  

 5   1997 to determine seepage loss.
  

 6          Q.   Okay.  And the study shows 15 percent loss
  

 7   to the split and 5 percent per mile thereafter?
  

 8          A.   That's right.
  

 9          Q.   Okay.  And as you get further down to the
  

10   Cove Ranch on the easternmost or to Baseline on the
  

11   center and to the old Harris place on the west, are
  

12   the -- do the seepage losses increase from what you
  

13   described in the 20 percent holdback at Bellevue Farms?
  

14          A.   Yes.  And you might also read in this
  

15   Merritt study that -- it states that there are
  

16   additional charges, 5 percent per mile, but the rest of
  

17   that sentence is "as long as the 1886 rights are being
  

18   delivered."
  

19               So that leads me to believe that the losses
  

20   could be even higher once the '86s are cut.
  

21          Q.   And that's because there's less water in
  

22   the canal?
  

23          A.   Right.
  

24          MR. BARKER:  Okay.  So, Mr. Director, I move the
  

25   admission of Exhibit 31.
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 1          THE HEARING OFFICER:  Any objection to the
  

 2   admission of this document?
  

 3          MR. FLETCHER:  Director, I'm just trying to
  

 4   figure out the relevance of this to this hearing.
  

 5          THE HEARING OFFICER:  Mr. Barker.
  

 6          MR. FLETCHER:  Considering the constraints of
  

 7   the order, I'd object on that ground.
  

 8          THE HEARING OFFICER:  Mr. Barker.
  

 9          MR. BARKER:  Oh, certainly.  The relevance is
  

10   the water supply to the Triangle comes from the Big
  

11   Wood River.  A significant amount of that water -- all
  

12   the water supply is delivered through the 45 and the
  

13   Baseline Canal, except for whatever underflow is and
  

14   whatever precipitation.  This is a significant part of
  

15   the water source that's been -- that feeds the
  

16   groundwater in the Triangle.  And there's been
  

17   discussions in this proceeding about how much water
  

18   there is in seepage losses in the canals.
  

19               And now to say, Well, all the discussions
  

20   that came from the model about seepage losses are
  

21   things we can't talk about seems a bit harsh.
  

22          THE HEARING OFFICER:  Okay.  Well, I'll overrule
  

23   the objection and allow the exhibit into evidence.
  

24   We'll see how much weight it's given in consideration
  

25   of the decision.
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 1               Thanks, Mr. Barker.
  

 2               (SVGWD GGWD Exhibit 31 received.)
  

 3          Q.   (BY MR. BARKER):  So, Mr. Stevenson, you
  

 4   mentioned also that you understood that -- well, let me
  

 5   back up a step.
  

 6               You also get water out of the Baseline
  

 7   Canal; right?
  

 8          A.   Yes.
  

 9          Q.   Where does that water come from?
  

10          A.   So the Baseline diversion is just north of
  

11   Glendale Road.  It's part of the bypass system.  It
  

12   bypasses the dry beds below Glendale Bridge.
  

13          Q.   And where does it deliver water to?
  

14          A.   The --
  

15               (Zoom interruption.)
  

16          THE WITNESS:  Pardon?
  

17               The Baseline bypass splits --
  

18          THE HEARING OFFICER:  Just a minute.
  

19               We have somebody that is not muted and is
  

20   interrupting the meeting we're trying to take care of.
  

21   But those of you who are listening in, you need to stay
  

22   muted, please.
  

23               Thank you.
  

24          THE WITNESS:  The Baseline bypass split is -- I
  

25   don't know -- in the first half mile.  I'm not as
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 1   familiar with that system.  The remainder of the
  

 2   Baseline Canal goes east across the middle of the
  

 3   Bellevue Triangle and terminates at Price Lane south of
  

 4   Baseline Road.
  

 5          Q.   (BY MR. BARKER):  And Price Lane, that's
  

 6   where the property that Hillside Ranch has acquired is
  

 7   located?
  

 8          A.   Yes.
  

 9          Q.   And so it's a source of water for your
  

10   property?
  

11          A.   Yes.
  

12          Q.   You mentioned earlier that Kevin -- are you
  

13   talking about Kevin Lakey?
  

14          A.   Yes.
  

15          Q.   Okay.  Kevin Lakey had done some seepage
  

16   runs on the Baseline?
  

17          A.   Yeah.  The manager of that -- of Baseline
  

18   mentioned that Kevin had done that last summer.  And
  

19   those losses were quite high also.
  

20          Q.   Do you have a number of what those losses
  

21   were?
  

22          A.   I thought he said 350 inches to get
  

23   50 inches to the end of the Baseline Canal.
  

24          Q.   Yeah.  Did you ask Mr. Lakey for a copy of
  

25   those studies?
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 1          A.   Well, yes, actually, I did.
  

 2          Q.   Did you ever get a copy?
  

 3          A.   No, I did not.
  

 4          Q.   So, Mr. Stevenson, are you a member of the
  

 5   South Valley Ground Water District?
  

 6          A.   I'm a Board.
  

 7          Q.   You're a Board member?
  

 8          A.   Yes.
  

 9          Q.   Okay.  When were you elected or appointed
  

10   to the Board?
  

11          A.   Only two years ago.
  

12          Q.   And what is the responsibility of the Board
  

13   of the South Valley Ground Water District?
  

14          A.   Well, it's been, I think since the
  

15   inception, to try to find some agreeable, long-term
  

16   management plan for the use of groundwater in the
  

17   Bellevue Triangle.
  

18          Q.   And is that something that the District has
  

19   been actively attempting to achieve in your term on the
  

20   Board?
  

21          A.   Absolutely.
  

22          Q.   So let's describe a little bit about what
  

23   is -- what the District itself encompasses.
  

24               So do you know approximately how many acres
  

25   of land are irrigated by the -- by the groundwater
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 1   wells in South Valley Ground Water District?
  

 2          A.   I believe it to be 22,000 acres.
  

 3          Q.   23?
  

 4          A.   22 or 23.
  

 5          Q.   Okay.  And do you know how many water users
  

 6   there are roughly within the groundwater district?
  

 7          A.   120.
  

 8          Q.   And all of these 120 users, are they
  

 9   groundwater users?
  

10          A.   This is only groundwater, yeah.
  

11          Q.   And you've heard the testimony over the
  

12   last couple of days -- well, let's back up a step.
  

13               Do you have any -- do you have any
  

14   information about the crop variation within the -- or
  

15   the different crops that are grown within the District?
  

16          A.   Well, the Ground Water District conducted a
  

17   survey when -- it must have been just before
  

18   pre-hearing conference when these discussions began, to
  

19   get some idea what those numbers were.  I brought a
  

20   copy of it.
  

21               The totals were 5,418 acres of grain, 5,884
  

22   alfalfa acres, 3,200 acres of pasture, about 2,600 head
  

23   of cattle, 700 acres of seed potatoes, 280 acres of
  

24   mustard.  So when I added that up, it only totaled
  

25   15,500 acres.  So that's obviously not a complete
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 1   picture of all users.
  

 2          Q.   So this was a voluntary request?
  

 3          A.   This was just a voluntary e-mail we sent
  

 4   out to all our members.  Those are just the ones that
  

 5   responded.
  

 6          Q.   Okay.  So of those -- did you also ask them
  

 7   for information about the impacts to their operations
  

 8   in the event of a July 1 curtailment?
  

 9          A.   Yeah, that's --
  

10          MR. FLETCHER:  I'm going to object to this.
  

11   Calling for hearsay testimony.
  

12          MR. BARKER:  This is information that was
  

13   collected on behalf of the South Valley Ground Water
  

14   District.  This is the head of the south -- or a Board
  

15   member of the South Valley Ground Water District
  

16   testifying on behalf of the Ground Water District about
  

17   information collected for the Ground Water District.
  

18          THE HEARING OFFICER:  Objection overruled, at
  

19   least for right now.  I think the objection is
  

20   premature.  Let's see where Mr. Barker goes with it.
  

21          THE WITNESS:  So again, this is an incomplete
  

22   picture.  Not all members participated in the survey.
  

23   But the value loss that we came up with was --
  

24          MR. FLETCHER:  I'm going to renew my objection.
  

25   I think you said it was premature because the question
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 1   was --
  

 2          THE HEARING OFFICER:  That's true.
  

 3          MR. FLETCHER:  -- have you conducted the survey.
  

 4   The answer was yes or no.
  

 5          THE HEARING OFFICER:  That's true.
  

 6          MR. FLETCHER:  He didn't answer the question.
  

 7   And now he's telling you the results of the survey.
  

 8          THE HEARING OFFICER:  That's true.
  

 9               So I would ask you to answer the question,
  

10   Mr. Stevenson.  Let's go through this arduously.  And
  

11   it was a question about whether you had or had not.
  

12   That was the basis of my ruling.
  

13               Thank you, Mr. Fletcher.
  

14          Q.   (BY MR. BARKER):  Okay.  So let's start,
  

15   was -- I thought we already answered this question.
  

16   Was a survey conducted on behalf of the South Valley
  

17   Ground Water District of its membership?
  

18          A.   Yes.
  

19          Q.   And did you learn from your members what
  

20   their crop mix was planted in 2021 for this year?
  

21          A.   Yes.
  

22          Q.   Did you have a complete response to your
  

23   survey?
  

24          A.   No, we did not.
  

25          Q.   Okay.  And so of that response, you
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 1   identified roughly 5,000 acres of grain, 5,000 acres of
  

 2   alfalfa, 3,200 acres of -- I forgot what that was.
  

 3          A.   Pasture.
  

 4          Q.   -- pasture, 700 acres of potatoes, and
  

 5   2,600 head of cattle?
  

 6          A.   Yes.
  

 7          Q.   And that's about two-thirds of the
  

 8   responses?
  

 9          A.   Right.
  

10          Q.   Or sorry.
  

11          A.   Of the acres.
  

12          Q.   The responses considered about two-thirds
  

13   of the total acres?
  

14          A.   Yes.
  

15          Q.   Okay.  And did you also ask for information
  

16   about -- from your members about what their estimated
  

17   losses were?
  

18          A.   Yes, we did.
  

19          Q.   Okay.  And what was that information you
  

20   obtained?
  

21          MR. FLETCHER:  I'm going to renew my objection.
  

22   Same grounds.
  

23          THE HEARING OFFICER:  Okay.  Thank you,
  

24   Mr. Fletcher.
  

25               As you know, the Department of Water
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 1   Resources and the agency is not bound by the rules of
  

 2   evidence, and the application of them are relaxed in an
  

 3   administrative hearing.  I'll let this information come
  

 4   in.  I don't see a reason why it would be unreliable.
  

 5   It may be discounted, because we don't have the
  

 6   witnesses in front of us.
  

 7               So objection overruled.
  

 8               Mr. Stevenson.
  

 9          THE WITNESS:  So the total I see in front of me
  

10   was $11,825,000.
  

11          Q.   (BY MR. BARKER):  So you've been in the
  

12   courtroom, or the hearing room rather, for the
  

13   testimony of Mr. Johnson, Mr. Stewart, and Mr. Beck,
  

14   haven't you?
  

15          A.   Yes.
  

16          Q.   Okay.  And is it your understanding that
  

17   those same kinds of injuries will result across the
  

18   entire 22 to 23,000 acres if a July 1 curtailment is
  

19   initiated?
  

20          A.   Yes.
  

21          MR. BARKER:  No further questions, Mr. Director.
  

22               Thank you, Justin.
  

23          THE HEARING OFFICER:  Ms. O'Leary, questions?
  

24          MS. O'LEARY:  Nothing for me, Director.
  

25          THE HEARING OFFICER:  Thank you.
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 1               From the joint parties?
  

 2               Mr. Bromley?
  

 3          MR. BROMLEY:  No.
  

 4          THE HEARING OFFICER:  Ms. McHugh?
  

 5          MS. McHUGH:  No questions.
  

 6          THE HEARING OFFICER:  Mr. Lawrence?
  

 7               Cross-examination, Mr. Fletcher.
  

 8          MR. FLETCHER:  Thank you.
  

 9
  

10                      CROSS-EXAMINATION
  

11   BY MR. FLETCHER:
  

12          Q.   Mr. Stevenson, I represent Big Wood Canal
  

13   Company.
  

14               You indicated that historically the -- and
  

15   I think you said it was the District 45 Canal ran
  

16   approximately 400 cfs; is that correct?
  

17          A.   Yes.
  

18          Q.   And you said that -- and I don't think you
  

19   gave a date.
  

20               But when did the declines in that canal
  

21   start appearing?
  

22          A.   I didn't give a date.  I believe that was
  

23   probably in the early '80s when people were converting
  

24   from flood irrigation to sprinkler irrigation.
  

25          Q.   Okay.  And it also coincided with
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 1   groundwater development?
  

 2          A.   Yes.
  

 3          Q.   And you said that the diversions into the
  

 4   canal now are roughly half of what they were in the
  

 5   '70s?
  

 6          A.   Roughly.
  

 7          Q.   I'm not sure you explained what the source
  

 8   of that water was as far as -- is it a priority right
  

 9   on the Big Wood River?
  

10          A.   Yes.
  

11          Q.   Okay.  And is it more than one priority
  

12   right being diverted into that canal?
  

13          A.   I don't understand the question.
  

14          Q.   What water right is being diverted into the
  

15   canal for delivery?
  

16          A.   All those 200 users have a water right,
  

17   have a surface water right.
  

18          Q.   So they're the individual water users'
  

19   rights being diverted in the canal?
  

20          A.   Correct.
  

21          Q.   Okay.  Does the entity itself that operates
  

22   the canal own any water rights?
  

23          A.   No.  I see where you're going.  Some of
  

24   these run differently.  Like the Baseline -- like the
  

25   Big Wood Canal Company.
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 1               No, they don't own any rights.  The users
  

 2   all own their own right.
  

 3          Q.   Okay.  So it's the rights of the users that
  

 4   are being diverted into the canal in priority?
  

 5          A.   Yes.
  

 6          Q.   And the rights of all of those users, the
  

 7   volume of those rights is diminished by 50 percent
  

 8   since 1970?
  

 9          A.   The total volume in the canal, yes.
  

10          Q.   Okay.  You've heard the testimony that many
  

11   of the users also have supplemental groundwater rights,
  

12   correct, that have surface water rights?
  

13          A.   Sure.
  

14          Q.   What happens if they don't receive their
  

15   surface water right?
  

16          A.   The people with supplemental?
  

17          Q.   Yes.
  

18          A.   They turn on a supplemental well.
  

19          Q.   They start pumping groundwater; correct?
  

20          A.   Correct.
  

21          Q.   So during the time, based upon your
  

22   observation since the declines in this canal have
  

23   occurred since the '70s, has groundwater pumping
  

24   increased?
  

25          A.   Yes.  Because there weren't very many wells
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 1   in the early '70s.
  

 2          Q.   Okay.  And as the surface water supply has
  

 3   declined, has the groundwater pumping also increased?
  

 4          A.   I don't know if you could draw that
  

 5   corollary, because the use of that water has changed.
  

 6          Q.   Now, you referred to an exhibit, Exhibit 3,
  

 7   South Valley Ground Water District Exhibit 3, of Alan
  

 8   Merritt transfer file memo.  And it sets out some
  

 9   losses that are occurring in the 45 Canal.
  

10               That memo was written in 1997; correct?
  

11          A.   Yes.
  

12          Q.   Who operates the South -- the canal?  What
  

13   entity operates it?
  

14          A.   Well, there are two, which I explained.
  

15   The Wood River Valley Irrigation District 45 generally
  

16   represents the small users on the north end, and the
  

17   TID, the Triangle Irrigation District, operates the
  

18   southern portions.
  

19          Q.   Do these two entities maintain the canal?
  

20          A.   Yes.
  

21          Q.   And are there costs incurred in maintaining
  

22   the canal?
  

23          A.   Yes.
  

24          Q.   And how are those costs -- are they
  

25   assessed to the members of those entities?
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 1          A.   Yes.
  

 2          Q.   Since 1997 have any improvements been made
  

 3   to that canal to reduce the seepage rate?
  

 4          A.   Yes.
  

 5          Q.   Can you explain what those are.
  

 6          A.   Well, they cut down all the trees on
  

 7   Highway 75.  Maybe that changed the seepage rate.
  

 8          Q.   Can you explain how that would change the
  

 9   seepage rate.
  

10          A.   These were rather large Cottonwoods along
  

11   both sides of the canal.  And they were pulling --
  

12   pulling water to feed the tree that wasn't going
  

13   down -- down the canal any longer.
  

14          Q.   Okay.  And when was that done?  I should
  

15   remember.  It made headlines, but...
  

16          A.   Yeah.  I should remember.  It made
  

17   headlines.  That was ten years ago, say.
  

18          Q.   Okay.
  

19          A.   I can't remember.
  

20          Q.   So ten years ago.
  

21               What other improvements have been made to
  

22   the canal since 1997?
  

23          A.   Overall or in terms of seepage?
  

24          Q.   In terms of seepage loss.
  

25          A.   Very little.
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 1          Q.   Who makes decisions on whether or not
  

 2   improvements should be made to reduce seepage?
  

 3          A.   The Board members.
  

 4               There is an application for a system
  

 5   optimization review, an application to apply for a
  

 6   grant from BOR to help with some of these seepage
  

 7   changes that the District has just applied for this
  

 8   winter, so to address some of these seepage losses.
  

 9   But it hasn't been done thus far.
  

10          Q.   You haven't heard if you've obtained the
  

11   grant, you mean?
  

12          A.   Right.
  

13          Q.   Now, I assume -- now, as I understand it,
  

14   the only source of water into this canal is the Big
  

15   Wood River; correct?
  

16          A.   That's right.
  

17          Q.   And so I guess the reason you're bringing
  

18   this information into this hearing is because you're
  

19   testifying that Big Wood water supplies affect the
  

20   amount of water to the senior users in this case?
  

21          A.   Say that again.
  

22          Q.   The only source of water to this canal is
  

23   Big Wood water; correct?
  

24          A.   Correct.
  

25          Q.   And the water is not delivered to any of



Hearing - Vol. V - June 11, 2021 1170

  

 1   the senior users on -- in this case; correct?
  

 2          A.   If it's not.
  

 3          Q.   No.  It is not, is it?
  

 4          A.   It's not delivered to seniors?
  

 5          Q.   No.  When I'm referring to "seniors," I'm
  

 6   talking about the folks that testified in this hearing
  

 7   today on behalf of the seniors, what have been referred
  

 8   to as the calling parties, even though no call has been
  

 9   made.
  

10          A.   Oh, okay.  You mean a couple days ago?
  

11          Q.   Right.  Those people.
  

12          A.   Okay.
  

13          Q.   This water isn't directly delivered to
  

14   them, correct, from this canal?
  

15          A.   No.
  

16          Q.   So you're bringing in this seepage loss to
  

17   show that that water affects their water supply?
  

18          A.   Yes.
  

19          Q.   Okay.  And that's water from the Big Wood
  

20   River; correct?
  

21          A.   Yes.
  

22          Q.   In your operation -- according to the
  

23   testimony of Mr. Beck, in your operation you have a
  

24   combination of surface water and groundwater; correct?
  

25          A.   Yes.
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 1          Q.   And you said you sit on the Board of one of
  

 2   these irrigation districts; correct?
  

 3          A.   No.  I said I was a supervisor briefly, but
  

 4   I'm not on the Board.
  

 5          Q.   Okay.  Which board was it that you sit on,
  

 6   you said?
  

 7          A.   South Valley Ground Water District.
  

 8          Q.   Okay.
  

 9          A.   And D37.
  

10          Q.   So do you -- do you know why the Board has
  

11   elected not to expend funds to reduce seepage losses
  

12   out of this canal in the past?
  

13          A.   No.  Too expensive.
  

14          Q.   It's too expensive?
  

15          A.   It seems -- it seems probable.
  

16          Q.   Okay.  So are -- your operation's
  

17   considered a fairly large operation, correct --
  

18          A.   Yes.
  

19          Q.   -- in the area?
  

20               Have you made demands upon them to improve
  

21   the seepage losses in this canal?
  

22          A.   We've talked about it.  We have not
  

23   demanded it.
  

24          Q.   Okay.  And aren't reduced deliveries to you
  

25   from this canal requiring you to pump more groundwater



Hearing - Vol. V - June 11, 2021 1172

  

 1   than you would if you otherwise had the surface water
  

 2   supply available?
  

 3          A.   Potentially.
  

 4          MR. FLETCHER:  I have no further questions.
  

 5          THE HEARING OFFICER:  Mr. Rigby?
  

 6          MR. RIGBY:  Thank you.
  

 7
  

 8                      CROSS-EXAMINATION
  

 9   BY MR. RIGBY:
  

10          Q.   Mr. Stevenson, Jerry Rigby representing the
  

11   seniors, surface water users.
  

12               So just to be clear, then, you are a
  

13   supervisor to the South Valley Ground Water District;
  

14   is that correct?
  

15          A.   No.  I sit on the Board.
  

16          Q.   Okay.  So you are a Board member of the
  

17   South Valley Ground Water District?
  

18          A.   Yes.
  

19          Q.   Okay.  And in that capacity have you been
  

20   working for -- I think you said trying to work things
  

21   out between the groundwater users and the surface water
  

22   users; is that correct?
  

23          A.   Uh-huh.  Yes.
  

24          Q.   Is that "yes"?
  

25               Has that been through the Groundwater
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 1   Management Area --
  

 2          A.   Plan, yes.
  

 3          Q.   -- Plan, Advisory Board, et cetera?
  

 4          A.   Uh-huh.
  

 5          Q.   And how long have you been working through
  

 6   that?
  

 7          A.   I stated that I was -- I've been on the
  

 8   Board for two years.
  

 9          Q.   Okay.  Do you know how long that Advisory
  

10   Board has actually been going?
  

11          A.   Since the beginning of the Ground Water
  

12   District.
  

13          Q.   And to date, has there been a resolution of
  

14   substance made with those talks?
  

15          A.   No.
  

16          Q.   And so to date, have there been any
  

17   curtailment of any wells in your South Valley Ground
  

18   Water District?
  

19          A.   No.
  

20          Q.   You were aware, were you not, of a
  

21   potential curtailment looming in the future or as a
  

22   result of the talks that were going on, were you not?
  

23          A.   Do you want to put a timetable on that or
  

24   just say --
  

25          Q.   Let's talk about even as of last year.
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 1          A.   It -- so it's been -- it's been looming
  

 2   since before last year, certainly.
  

 3          Q.   Okay.  And yet do you know any member of
  

 4   the Ground Water District that has -- as a result of
  

 5   that contemplated -- in contemplating that made
  

 6   substantial changes or diminished the time that they
  

 7   are pumping?
  

 8          A.   Yes, I do.
  

 9          Q.   And who is that?
  

10          A.   So -- so it's been looming for a while.
  

11   But when the Director called for the Advisory Committee
  

12   to meet over the winter, it started to look more
  

13   serious.  And some of our neighbors chose to fallow
  

14   some ground, some chose to change their cropping plans,
  

15   because of what may come of this.
  

16               I just would like to point out that the
  

17   timing of this whole hearing is very unfortunate.  Had
  

18   this been coming in February or March, people could
  

19   have made changes to their farm, their cropping system.
  

20   But to have everything planted and then have these
  

21   discussions happen in June is completely unfair.
  

22               So in a scramble in April we started -- on
  

23   our place, I'm talking about now, we started to tear
  

24   out alfalfa that we thought couldn't be watered through
  

25   the season.  Plant more barley in some of those places,



Hearing - Vol. V - June 11, 2021 1175

  

 1   because we feel that uses the least amount of water.
  

 2   And we chose not to irrigate pasture.  We chose not to
  

 3   have any potatoes this year.  But that was done in a
  

 4   very truncated time frame that we felt was unfair, to
  

 5   say the least.
  

 6          Q.   You understand the frustration of the
  

 7   senior surface water users in this, do you not?
  

 8          A.   Absolutely, Mr. Rigby.  I sat through that
  

 9   day.  And I have -- I have -- I completely understand
  

10   and have -- I feel bad for them.
  

11          Q.   So what's your position on the priority
  

12   system, as you compare groundwater users versus surface
  

13   water users?
  

14          A.   Well, as Stewart tried to say, I believe in
  

15   the priority system, but I don't believe you can shove
  

16   priorities that are in different centuries together.
  

17   There's too many other factors that go into the use of
  

18   groundwater.
  

19          Q.   But you do agree that something needs to be
  

20   done differently than what has occurred in the past, do
  

21   you not?
  

22          A.   Yes, I do.
  

23          Q.   And without curtailment what are the
  

24   possibilities?
  

25          A.   Well, let's talk about curtailment.  What
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 1   kind of curtailment?  By priority?  By location?  By
  

 2   crop?  What makes the most sense?  Is the answer here
  

 3   in this room going through this process?  Is it in the
  

 4   field?  Is it people talking to each other?
  

 5               I don't -- I don't feel like this is
  

 6   getting us anywhere.
  

 7          Q.   But you agree that it's been discussions
  

 8   for several years, and you say there's no resolution
  

 9   the other way?
  

10          A.   Is it the wrong people in the room?  I
  

11   don't -- I don't understand.  I realize there needs to
  

12   be some sacrifices.  We need to figure out which
  

13   sacrifices make the most sense.
  

14          Q.   And yet to date, as testimony even on
  

15   Hillside, no pumps have been turned off on your lands?
  

16          A.   Nope.
  

17          MR. RIGBY:  I have no further questions.
  

18          THE HEARING OFFICER:  Redirect, Mr. Barker?
  

19          MR. BARKER:  No questions.
  

20          THE HEARING OFFICER:  Okay.  Thank you,
  

21   Mr. Stevenson.
  

22          THE WITNESS:  That's it?
  

23          THE HEARING OFFICER:  That's it.  But you're
  

24   welcome to stay for today and tomorrow and however long
  

25   we go.
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 1          THE WITNESS:  Well, I -- I've run out of clean
  

 2   clothes, so I think I'm going to go home.  I thought I
  

 3   was only going to be here for a day or two.
  

 4          THE HEARING OFFICER:  We have some very good
  

 5   thrift stores in town.
  

 6               Mr. Barker, next witness.
  

 7          MR. BARKER:  South Valley Ground Water District
  

 8   calls Zach Hill.
  

 9          THE HEARING OFFICER:  Zach Hill, come forward,
  

10   please.
  

11               We may ask you, Mr. Stevenson, to lead us
  

12   in some repetitions of yoga later.
  

13               Mr. Hill, if you'll raise your right hand.
  

14
  

15                         ZACH HILL,
  

16   having been called as a witness by South Valley Ground
  

17     Water District and first duly sworn, testified as
  

18                          follows:
  

19
  

20          THE HEARING OFFICER:  Thank you.  Please be
  

21   seated.
  

22          MR. FLETCHER:  Director, I'd just like to
  

23   clarify, is South Valley done with fact witnesses?
  

24          MR. BARKER:  Perhaps.  Likely.
  

25   ///
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 1                     DIRECT EXAMINATION
  

 2   BY MR. BARKER:
  

 3          Q.   Good morning, Mr. Hill.
  

 4               How are you?
  

 5          A.   Good morning.  I'm well.
  

 6          Q.   So would you state your name and -- your
  

 7   full name and address for the record, please.
  

 8          A.   My name is Zach Hill, Z-a-c-h, H-i-l-l.
  

 9   202 North 9th Street, Boise, Idaho 83702.
  

10          Q.   Mr. Hill, what's your occupation?
  

11          A.   I'm a partner at Ecosystem Sciences,
  

12   environmental consulting firm here in Boise, Idaho.  My
  

13   title is principal environmental planning and design.
  

14   We do environmental management, mitigation, monitoring,
  

15   a variety of things under that umbrella.
  

16          Q.   So Ecosystem Sciences, how long have you
  

17   worked for them?
  

18          A.   I've been a partner for 15 years.  Prior to
  

19   that I was an associate for about eight years with
  

20   Ecosystem Sciences.
  

21          Q.   And before that what did you do?
  

22          A.   I worked for Don Chapman Consultants.
  

23   Dr. Don Chapman, Dr. William Platts, and Dr. Mark Hill
  

24   were some of the seminal scientists in fisheries and
  

25   stream ecology in the Pacific Northwest.



Hearing - Vol. V - June 11, 2021 1179

  

 1          Q.   And how long did you work for Chapman?
  

 2          A.   For about three years.
  

 3          Q.   And before that what did you do?
  

 4          A.   I was in school.
  

 5          Q.   Okay.  Tell us about your educational
  

 6   background.
  

 7          A.   I have a bachelor's of architecture,
  

 8   professional licensed architect in Idaho and Montana.
  

 9   I have a master's of architecture in environmental
  

10   design and planning.  I have a master's of ecological
  

11   design.  I have studies at the University of Utah with
  

12   the National Outdoor Leadership School in east Africa.
  

13               Sorry, I'll try to slow down.  I was
  

14   admonished last time.
  

15          Q.   So you have two master's degrees?
  

16          A.   Correct.
  

17          Q.   And those were architecture and
  

18   environmental design and --
  

19          A.   Planning --
  

20          Q.   -- ecology?
  

21          A.   Yeah, planning -- and master's of ecology,
  

22   ecological design studies.
  

23          Q.   Okay.  And where did you receive your
  

24   degrees from?
  

25          A.   Montana State and San Francisco Institute
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 1   of Architecture.
  

 2          Q.   Is that where your BA came from?
  

 3          A.   Montana State.
  

 4          Q.   Okay.  And in -- so if I add up right,
  

 5   that's like 25 years ago that you got finished with
  

 6   school?
  

 7          A.   Yeah.  There were multiple years, time off
  

 8   too.  I spent time working in between master's
  

 9   programs.  So it was accumulated over time.
  

10          Q.   What type of work have you done since
  

11   you've been with Environmental [sic] Sciences?
  

12          A.   Primarily watershed management, water
  

13   monitoring.  We have worked on some of the largest
  

14   restoration projects for stream systems in North
  

15   America.  The Owens River Valley in eastern California,
  

16   for the City of Los Angeles Department of Water and
  

17   Power for a significant amount of time.
  

18               We work on a variety of projects in Idaho
  

19   specific to Silver Creek.  Water rights, water
  

20   monitoring, biological systems, stream restoration and
  

21   design, of that scope.
  

22          Q.   And in your experience at Ecosystem
  

23   Sciences, did you do any work in the Wood River Valley?
  

24          A.   I've worked in the Big Wood and Wood River
  

25   Valley since about 2008.  We were first engaged to do a
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 1   watershed management evaluation of Silver Creek in
  

 2   2008, I believe.  That was for The Nature Conservancy
  

 3   and a group of landowners.  We identified -- that was
  

 4   specifically looking at fisheries in Silver Creek, some
  

 5   of the aquatic biota, some of the limiting factors that
  

 6   were apparent out there.
  

 7               There was a lot of anecdotal observations
  

 8   at that time.  One of the primary things that came out
  

 9   of our assessment was there was significant data gaps
  

10   for information that you would want to make an
  

11   assessment, largely related to water-quantity and
  

12   water-quality issues.  And since that time we've been
  

13   working to kind of remedy those gaps.
  

14          Q.   And so what have you been doing to remedy
  

15   those gaps since -- this is in 2008; right?
  

16          A.   Yeah.  Initially we established an array of
  

17   temperature monitoring and dissolved oxygen modeling
  

18   throughout the system from the headwaters down to
  

19   Highway 93.  We also established some areas where we
  

20   did manual hydrologic measurements to try and establish
  

21   a better understanding of water quantity and streamflow
  

22   discharge.  At the time and still to this day the
  

23   primary place where you get that information is the
  

24   USGS gage at Sportsman's.
  

25               As we know, the system is very complex.



Hearing - Vol. V - June 11, 2021 1182

  

 1   It's a spring-driven system.  It changes pretty
  

 2   dramatically from the spring headwaters, the upper
  

 3   tributaries down through the mainstem of Silver Creek.
  

 4   And so from about 2011 through today we perform manual
  

 5   measurements on about a monthly basis at six sites.
  

 6   This is just a point in time to give us an
  

 7   understanding of quantity in relation to some of the
  

 8   water-quality issues that we're looking at.  Subsequent
  

 9   to that I have been hired by landowners to do more
  

10   specific monitoring of streamflow measurements.
  

11          Q.   So before you go to that, the monitoring
  

12   that you've been doing, was that for this TNC project?
  

13          A.   It grew out of that.
  

14          Q.   I'm sorry.  This -- between 2008 and 2011,
  

15   is that all part of the TNC project, or was that
  

16   something else?
  

17          A.   Yeah, essentially that -- the watershed
  

18   management assessment came out in, I believe, 2010.
  

19   And from about 2011 forward the monitoring that I just
  

20   described has occurred.
  

21          Q.   Okay.  And so what are these significant
  

22   data gaps that you found when you first started looking
  

23   at this basin?
  

24          A.   Well, if you want to do any management,
  

25   effective management, whether it's stream restoration
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 1   of any kind, you would want to have baseline data to
  

 2   inform if your actions are successful or not.
  

 3               In terms of water quantity, the only
  

 4   available information was, and is, Sportsman's Access.
  

 5   And so we want to build on that by doing these
  

 6   cross-section areas.  They're on the tributary streams
  

 7   to the mainstem.  Again, they're points in time, about
  

 8   one day out of every month during the irrigation
  

 9   season.  It gives us a relative understanding of what
  

10   might be occurring and how that drives water-quality
  

11   conditions.
  

12               And then of course the array of
  

13   water-quality monitoring, which includes about 60
  

14   sensors from springheads down to Highway 93, and
  

15   dissolved oxygen monitoring as well.  We also do some
  

16   sediment cross-sections.  Sediment is an issue.  It's a
  

17   limiting factor for the fishery as well.
  

18          Q.   And other than -- well, tell me about your
  

19   experience with water-quantity monitoring over the
  

20   years.
  

21          A.   Well, in addition to that, we were hired by
  

22   a landowner that has about a 3,500-acre ranch in what I
  

23   would call the center of Silver Creek.  It's the Silver
  

24   Spring Ranch.  It's in a very unique position, because
  

25   it's at the end of delivery systems for the District 45
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 1   and the Baseline canals.  It's also where a majority of
  

 2   the springheads for Silver Creek start, and it's the
  

 3   headwaters of six of the creeks, which include Patton,
  

 4   Cain, Chaney, Mud, Wilson, and Grove Creeks.  The only
  

 5   significant tributary that's not a part of that land is
  

 6   Loving Creek.
  

 7               At the time the owner was interested in not
  

 8   only understanding the water delivery, surface water
  

 9   deliveries, but also the amount of water that was
  

10   coming off of those creeks, exiting his land, and
  

11   feeding Silver Creek.  So we established an array where
  

12   each of the creeks leaves the property, where we've
  

13   installed sensors that monitor streamflow continuously
  

14   since 2015 up through today.
  

15          Q.   So based upon that data that's been
  

16   collected at this Silver Spring Ranch, has that
  

17   informed your -- I don't want to say opinions, but has
  

18   it informed your -- what you've been asked to do here
  

19   in this case?
  

20          A.   Certainly.  I mean it's current data.  It's
  

21   relevant to any management that you would want to do
  

22   within the watershed.  We're able to glean from that
  

23   not only changes within the season and yearly, but
  

24   through time.
  

25               In my work with the South Valley Ground
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 1   Water District, we're able to discuss how that affects
  

 2   streamflows beyond what we find at the Sportsman's
  

 3   Access gage.  So it just gives us an increased
  

 4   understanding of how the system functions through time
  

 5   and within water years.
  

 6          Q.   And when did you first take on any work for
  

 7   the South Valley Ground Water District?
  

 8          A.   I believe it was 2017.
  

 9          Q.   And what was the purpose of your engagement
  

10   with the District?
  

11          A.   There have -- there's a lot of
  

12   misunderstanding about how the system works.  And I'm
  

13   talking specifically about the hydrology.  It's
  

14   complex.  There's a lot of nuance.
  

15               And so the Board engaged with me to help
  

16   not only establish a monitoring program that looked at
  

17   groundwater levels to look at the diversions in the
  

18   pumping from the watermaster records, but also to
  

19   develop some communication tools that they could share
  

20   with their membership and with other stakeholders to
  

21   better understand how the system functioned and to
  

22   accumulate the data into kind of a central repository
  

23   so that it could be used for the management planning
  

24   purposes.
  

25          Q.   Okay.  And as an outgrowth of that effort,
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 1   did you -- did you prepare any reports?
  

 2          A.   We have prepared information on groundwater
  

 3   levels from 2017 through 2020.  The Department also has
  

 4   an array of groundwater sites where they monitor
  

 5   groundwater level throughout the Triangle.
  

 6               Before Mr. Wylie departed the Department,
  

 7   we shared that data back and forth.  And the Board
  

 8   still would like me to reciprocate the sharing of that
  

 9   data.  I think since Mr. Wylie left, I'm not really
  

10   sure who's in charge.  But we've always felt that the
  

11   sharing of that data was of a benefit to everybody.
  

12               So the reporting consists of looking within
  

13   year at how those groundwater levels change within the
  

14   District and that depth to groundwater, you know,
  

15   basically what it looks like districtwide.  So
  

16   obviously much further in the north, much shallower in
  

17   the south.  There's a lot of factors around that, but
  

18   how it changes within the season.
  

19          Q.   Okay.  And you said all this data has been
  

20   shared with the Department; is that right?
  

21          A.   Yeah.  I don't think the 2020 has, mostly
  

22   because I don't have a point of contact since Mr. Wylie
  

23   left.  But it's available.
  

24          Q.   So would you turn in the book to your left,
  

25   exhibit book, to Exhibit 23.
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 1          A.   Can you repeat the number?
  

 2          Q.   2-3, 23.
  

 3               Have you seen this exhibit before?
  

 4          A.   Yes, I have.
  

 5          Q.   Can you explain what this exhibit is and
  

 6   what's it intended to illustrate.
  

 7          A.   This was asked by the South Valley Ground
  

 8   Water District Board.  I was asked to prepare this in
  

 9   cooperation with Dave Shaw.  It's looking specifically
  

10   at how the hydrology in the basin works.  I think it's
  

11   important to underscore that this is -- this is a
  

12   communication document.
  

13               It's meant to be digestible to a wide
  

14   audience, stakeholders.  A lot of the work that I do in
  

15   Silver Creek is working with some of the growers, some
  

16   of the water users.  And oftentimes this very technical
  

17   information is difficult to comprehend.
  

18               And so this was a way of getting at not
  

19   only explaining how the system works, but also how it's
  

20   changed through time, with a specific focus on the
  

21   early 1970s through -- through what was then, I think,
  

22   2016, 2017 data that we had available.
  

23          Q.   Okay.  So if you would please look at the
  

24   exhibit and just walk us through what kind of
  

25   information you are trying to convey to the Ground
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 1   Water District and to the growers about the hydrology
  

 2   of the basin.
  

 3          A.   The large themes were water availability
  

 4   and water delivery and how that has changed through
  

 5   time.  We looked at data at the Hailey gage to see how
  

 6   discharge has changed over -- over that period of time.
  

 7   We also looked at the points of diversion for the
  

 8   District 45 in the Baseline canals.
  

 9               As you walk through the document, there is
  

10   some narrative that describes those.  We tried to
  

11   illustrate as best as possible, using diagrams, to
  

12   understand volume comparisons, volume of discharge in
  

13   the Big Wood and how that's changed through time, how
  

14   the change from flood irrigation to pivot irrigation
  

15   has changed the amount of delivery for surface water.
  

16               Let's see what else further to that.
  

17          Q.   Let's go to this first question that -- or
  

18   first topic, the water availability.  You start on
  

19   page 4 with a description.
  

20               Why don't you just briefly explain what
  

21   this document is trying to convey about the water
  

22   availability in the basin starting with the river
  

23   itself.
  

24          A.   Well, the Big Wood has diminished in volume
  

25   over time.  It's due to probably a number of factors,
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 1   not the least of which is just the snowpack,
  

 2   seasonality.  It tends to, even when we have good water
  

 3   years, we're finding that the runoff occurs earlier in
  

 4   the season and oftentimes more quickly.
  

 5               When you want surface water delivery, you
  

 6   want that to coincide when you acquire the water for
  

 7   growing crops.  If it's happening earlier, it's
  

 8   difficult to utilize that water.  And so just looking
  

 9   at the change through time of the river, we know that
  

10   it's decreased.
  

11          Q.   And that's as a result of precipitation
  

12   decreases.
  

13               Is there a change in snow and rainfall
  

14   patterns in the basin?
  

15          A.   There has been.  I think at the very end we
  

16   look at some of the summary of snow-water equivalent
  

17   through time.  It's looking at '82 through 2018 in this
  

18   instance.  And obviously there's variability in years,
  

19   but it has a slight downward trend.
  

20               But again, you know, what we were looking
  

21   at more specifically was the change in timing in volume
  

22   of water runoff and how that might affect how you
  

23   divert water and deliver water.
  

24          Q.   So if you look on page --
  

25          MR. RIGBY:  Mr. Director -- excuse me,
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 1   Counsel -- I assumed until now he was laying foundation
  

 2   to ask for qualification of this as an expert.  This
  

 3   witness is an expert.  He's now giving conclusions.
  

 4               I'm just wondering, are you intending to
  

 5   have him accepted as an expert?
  

 6          MR. BARKER:  I'm sure you will accept him as an
  

 7   expert.
  

 8          MR. RIGBY:  I will.  I'm just trying to do it
  

 9   right.
  

10          MR. BARKER:  Okay.  Sure.  So --
  

11          THE HEARING OFFICER:  Okay.  I hope you're
  

12   picking up that conversation, Jeff.  I can barely hear
  

13   it.
  

14               And I want to tell you, Mr. Barker, and
  

15   I've reserved, but you are chronically soft enough that
  

16   it's almost not distinguishable.  So anyway.
  

17          MR. BARKER:  Sorry, Mr. Director.  I'll try to
  

18   speak up.
  

19          THE HEARING OFFICER:  If you can raise the
  

20   volume, please.
  

21          MR. BARKER:  So, Mr. Director, Mr. Rigby asked
  

22   the question of whether we would offer Mr. Hill as an
  

23   expert witness in the area of water management and
  

24   water monitoring.  And we offer him in that capacity at
  

25   this time.
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 1          THE HEARING OFFICER:  Any objection to the
  

 2   qualifications of Zach Hill?
  

 3               Mr. Rigby?
  

 4          MR. RIGBY:  No objection.
  

 5          THE HEARING OFFICER:  Mr. Fletcher?
  

 6          MR. FLETCHER:  No objection.
  

 7          THE HEARING OFFICER:  Okay.  Mr. Hill is
  

 8   recognized.
  

 9               Mr. Barker.
  

10          Q.   (BY MR. BARKER):  So, Mr. Hill, what's
  

11   the -- over the last 20, 30 years, what's been the
  

12   change in snowpack in the Big Wood Basin?
  

13          A.   Well, again, I would point to that it
  

14   varies by season, and obviously that's going to have a
  

15   direct impact on the length of time that water is
  

16   available in the Big Wood for diversion.  What we've
  

17   seen is that you have an earlier -- a change in timing
  

18   of the runoff, which affects availability of the water
  

19   for diversion.  Those would be the main conclusions I
  

20   would draw.
  

21          Q.   And so if you look at page 7 -- well, maybe
  

22   before I ask you about questions about it.
  

23               I would offer Exhibit 23 into evidence.
  

24          THE HEARING OFFICER:  Any objection to the
  

25   admission of this document?
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 1          MR. FLETCHER:  Just --
  

 2          THE HEARING OFFICER:  Mr. Fletcher?
  

 3          MR. FLETCHER:  I don't necessarily -- can I ask
  

 4   some questions to clarify?
  

 5          THE HEARING OFFICER:  In aid of objection?
  

 6          MR. FLETCHER:  In aid of objection, yes.
  

 7          THE HEARING OFFICER:  Sure.
  

 8
  

 9                    VOIR DIRE EXAMINATION
  

10   BY MR. FLETCHER:
  

11          Q.   You're not the sole author of this
  

12   document; isn't that correct?
  

13          A.   That's correct.
  

14          Q.   Who are the other authors of this document?
  

15          A.   It was a collaboration between myself and
  

16   Dave Shaw.
  

17          Q.   Okay.  Are you planning on testifying today
  

18   as to matters prepared by your collaborators?
  

19          A.   No.
  

20          Q.   You're only going to testify as to those
  

21   matters that you inserted into this memo?
  

22          A.   Yes.
  

23          MR. FLETCHER:  Okay.  With that understanding, I
  

24   have no objection.
  

25          THE HEARING OFFICER:  Yeah, and I think it's
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 1   consistent, Mr. Fletcher, with the limitations of his
  

 2   expertise that were recognized, because he's -- as I
  

 3   understood, his education and his background work
  

 4   experience, he really doesn't have the expertise to be
  

 5   talking about the groundwater itself and the
  

 6   hydrogeology of the relationship, so --
  

 7          MR. FLETCHER:  That's why I wanted to clarify
  

 8   that he's basically going to talk about data, as I
  

 9   understand it.
  

10          THE HEARING OFFICER:  And at least surface water
  

11   or perhaps groundwater measurement data.  But okay.
  

12          MR. FLETCHER:  Thank you.
  

13          THE HEARING OFFICER:  Mr. Barker.
  

14          MR. LAWRENCE:  Mr. Director.
  

15          THE HEARING OFFICER:  Yes.
  

16          MR. LAWRENCE:  I'd like to object to this
  

17   document to the extent that it addresses groundwater
  

18   outside of the Bellevue Triangle.  For example, it --
  

19   on page 5 it mentions aquifer conditions north of
  

20   Bellevue.  And there may be other portions of the
  

21   document that address aquifer conditions outside the
  

22   Bellevue Triangle.  So I'll just object to the extent
  

23   that it goes to those issues of that subject matter,
  

24   and it's beyond the scope of this proceeding.
  

25          THE HEARING OFFICER:  And so your objection
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 1   would be requesting me to do what?
  

 2          MR. LAWRENCE:  I'm just making an objection for
  

 3   the record.
  

 4          THE HEARING OFFICER:  Okay.  Noted for the
  

 5   record.
  

 6          MR. BARKER:  So --
  

 7          THE HEARING OFFICER:  So we need to receive this
  

 8   into evidence, I think, Mr. Barker; is that correct?
  

 9   Did you offer this document?
  

10          MR. BARKER:  I thought I just did, yes.
  

11          THE HEARING OFFICER:  Yeah.  So the document
  

12   that is marked South Valley and Galena Exhibit 23 is
  

13   received into evidence.
  

14               (SVGWD GGWD Exhibit 23 received.)
  

15          THE HEARING OFFICER:  Thank you.
  

16          MR. BARKER:  So, Mr. Director, I do want to
  

17   respond to something I think I heard you say about
  

18   Mr. Hill's expertise.  One of the things he did say he
  

19   has been involved with is in groundwater monitoring.
  

20   And so to say that he has no knowledge about
  

21   groundwater or hydrogeology I think is a bit of a
  

22   stretch.
  

23          THE HEARING OFFICER:  Well, to the extent that
  

24   he's been involved in the measurement and collection of
  

25   data for groundwater levels, he can testify about that.
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 1   But I think drawing conclusions from that in trying to
  

 2   predict or discuss the effect on surface water streams,
  

 3   I don't -- at least from what I've heard, that's not
  

 4   within his area of expertise, Mr. Barker.  Thank you.
  

 5          MR. BARKER:  All right.
  

 6
  

 7                CONTINUED DIRECT EXAMINATION
  

 8   BY MR. BARKER:
  

 9          Q.   So, Zach, you've been retained by the
  

10   Ground Water District to help understand the complex
  

11   relationship between the water supply that they have
  

12   available to them; is that right?
  

13          A.   Yeah, I think that's fair.  I'll just
  

14   qualify it by saying that, you know, primarily it is
  

15   the college of data and making that available to them,
  

16   the management of that data.  I think that's the
  

17   primary focus.
  

18               And also that -- just the communication of
  

19   how the system works for their benefit.  I would say
  

20   that that's kind of the scope of what I've worked on.
  

21          Q.   Okay.  And so as part of the data, would
  

22   you turn to page 15 of Exhibit 23.  And there's some
  

23   graphs or figures, I guess, on this page that identify
  

24   water deliveries.
  

25               Do you see that?
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 1          A.   I do.
  

 2          Q.   Okay.  So would you explain what was
  

 3   happening in the 1970s with the water delivery?
  

 4          A.   With the water delivery specifically, there
  

 5   was much more diverted at the point of diversion for
  

 6   the District 45 and slightly more at the point of
  

 7   diversion of the Baseline in the early 1970s as
  

 8   compared with 2016.
  

 9          Q.   And since that time has there been a change
  

10   in the diversion rates -- or diversion volumes, I
  

11   should say?
  

12          A.   Well, yeah, there's a change in the
  

13   diversion volumes, but also the rate.  On page 19 we
  

14   show the rate at the headgate.  I think as
  

15   Mr. Stevenson testified to earlier, what used to be,
  

16   you know, greater than 400 and at times greater than
  

17   500 cubic feet has now diminished down to somewhere
  

18   around 200 on an annual basis that is diverted at the
  

19   headgate of the District 45.
  

20          Q.   Okay.  And is part of that decline the
  

21   result of decreased water availability?
  

22          A.   I think that that is certainly part of it.
  

23   The -- one of the other main drivers is the change from
  

24   flood irrigation to pivot irrigation and probably
  

25   decreased demand because of that.
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 1          Q.   And does -- do you have some information
  

 2   about the change in timing of water availability on
  

 3   page 28?
  

 4          A.   I have a 27.  I don't have a 28.
  

 5          Q.   The change in water runoff chart.
  

 6          A.   26?  Do you have a different number?  I see
  

 7   the chart, yes.
  

 8               So yeah, that's illustrating that the
  

 9   runoff that we see at the Hailey gage has changed in
  

10   its timing, essentially it's up to a month earlier when
  

11   the -- when it begins or when the increase in discharge
  

12   begins, and up to a month earlier when you see that
  

13   kind of falling limb in the discharge.
  

14          Q.   And so does the decrease in -- or sorry,
  

15   having water into the system earlier make it more
  

16   difficult to divert into the canal systems in the
  

17   District?
  

18          A.   Oftentimes in my conversations with not
  

19   only the users of the canal system but also
  

20   Mr. Stevenson, there's snow in the canals during the
  

21   early period.  Sometimes they can't push water through
  

22   until much later on, depending on the year.  So I think
  

23   it's somewhat difficult at that headgate for -- usually
  

24   because of winter conditions when there's water
  

25   available.



Hearing - Vol. V - June 11, 2021 1198

  

 1          Q.   Okay.  Thank you.
  

 2               Now, would you turn to the next exhibit,
  

 3   Exhibit 24.
  

 4          A.   Uh-huh.
  

 5          Q.   Can you explain to the Director what this
  

 6   document is.
  

 7          A.   This was prepared in collaboration with
  

 8   Dave Shaw and Erick Powell as a presentation to the
  

 9   Advisory Committee, the Big Wood Groundwater Management
  

10   Area.  Much of the information in here was to give
  

11   background and context on the hydrology.  There's a
  

12   significant technical presentation by Mr. Shaw and
  

13   Mr. Powell on the specifics of the hydrology, not only
  

14   its history but its change through time.  You can read
  

15   in here what the presentation topics were.
  

16          Q.   So is there a part of this presentation
  

17   that you prepared?
  

18          A.   Specifically really taking what both Dave
  

19   Shaw and Erick Powell prepared and putting it into the
  

20   presentation, and of course the hydrology report that
  

21   we've been discussing in the front end of this
  

22   presentation.
  

23          Q.   Okay.  We'll let Mr. Powell and Mr. Shaw
  

24   talk about those.
  

25               Turn to Exhibit 30, please.
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 1               So, Mr. Hill, you testified earlier you
  

 2   were working on a project for the Silver Spring Ranch,
  

 3   the ranch owner, from 2015 -- or beginning of 2015?
  

 4          A.   Yes.
  

 5          Q.   Okay.  So tell me what Exhibit 30 is and
  

 6   whether it has any relationship to the work that you
  

 7   were doing for the ranch owner on Silver Spring Ranch.
  

 8          A.   So this is a summary of the work that we
  

 9   have been doing since 2015 for this particular
  

10   property.  It's rather involved, the different aspects
  

11   that we have done out there.  But the -- I guess the
  

12   two main things that are probably relative to what
  

13   we're discussing today are we establishing an array of
  

14   continuous monitoring for not only water delivery in
  

15   the Baseline in District 45 Canal, but the amount of
  

16   water that is leaving the ranch in those headwater
  

17   tributaries, the six tributaries that I named before.
  

18          Q.   So did you have any role at all in
  

19   evaluating and making recommendations for water
  

20   delivery operations on the Silver Spring Ranch?
  

21          A.   In the beginning there was a lot of
  

22   question as to the amount of water that was being
  

23   delivered to the ranch.  They have a pretty significant
  

24   portfolio of water rights for a variety of beneficial
  

25   uses.  They are at the end of both those delivery
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 1   systems, the Baseline and that leg of the District 45.
  

 2               Historically what happened out there is
  

 3   there was a considerable amount of water delivered to
  

 4   that ranch.  And so they filed a wastewater permit for
  

 5   that.  We realized the license in 2017.  So we wanted
  

 6   to --
  

 7          Q.   A license for what?
  

 8          A.   For the wastewater.  There's two wastewater
  

 9   rights.
  

10          Q.   To use for irrigation?
  

11          A.   Nope.  They are used for -- the beneficial
  

12   uses are for recharge, storage, wildlife.
  

13          Q.   Okay.
  

14          A.   And they're two separate rights on the
  

15   Baseline and the District 45.
  

16          Q.   And so what was the purpose of obtaining
  

17   those water rights?
  

18          A.   To use them for those beneficial uses.
  

19   There was -- as I said, they have a substantial amount
  

20   of water that's delivered above and beyond their
  

21   primary irrigation rights, being at the end of the
  

22   canal.  So those wastewater -- which is water that has
  

23   been either previously used and returned to the system
  

24   or passed, was filed on.  So anything above their
  

25   primary rights, the beneficial use is for the recharge.



Hearing - Vol. V - June 11, 2021 1201

  

 1               And they wanted to understand exactly how
  

 2   much of that delivery came onto the ranch and then how
  

 3   much they are actually putting into those beneficial
  

 4   uses for recharge and storage and wildlife.
  

 5          Q.   So did you do anything to quantify the
  

 6   beneficial use of recharge and wildlife storage for
  

 7   this application?
  

 8          A.   Yes.  In order to realize the license, we
  

 9   had to prove that.  I worked with Erick Powell at
  

10   Brockway.  We were able to do that, realize the
  

11   license.  And so since 2015 we've been measuring that
  

12   quantity of water and how it's applied.
  

13          Q.   So do you have any -- or can you tell us
  

14   how much water is being -- well, first of all, how much
  

15   water is in the water rights for these various recharge
  

16   and wildlife rights?
  

17          A.   They both have 25 cfs, so both 25 in the
  

18   Baseline and 25 in the District 45.  I believe the
  

19   total acre-feet is about 5,250 in one of them and about
  

20   5,500 in the other.  They have combined use limits in
  

21   the license as well.
  

22          Q.   So do you have any understanding of what
  

23   happens to the water after it gets into the -- into the
  

24   gravel pits?
  

25          A.   It goes right back into the aquifer.  Those
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 1   gravel pits are very porous.  Any water that's applied
  

 2   out there goes very quickly to the ground.
  

 3          Q.   Very quickly to the aquifer?
  

 4          A.   Yeah.  Into the ground system, yeah.
  

 5          Q.   Okay.  And so what was the reason for
  

 6   establishing those -- those water rights?
  

 7          A.   Well, I think the -- the owner of that
  

 8   ranch was very interested in the health of Silver
  

 9   Creek.  So he understood having a significant amount of
  

10   the springheads on his property, that he had the
  

11   headwaters of six tributary creeks that fed Silver
  

12   Creek, and that those springheads are fed by
  

13   groundwater conditions, that any recharge that was put
  

14   into the system would make it into Silver Creek, and
  

15   thereby increase the discharge in those creeks.
  

16          Q.   So your monitoring system summary that --
  

17   well, this is Exhibit 30 that you prepared; is that
  

18   right?
  

19          A.   Yes.
  

20          Q.   Okay.  So explain what this document is
  

21   intended to illustrate.
  

22          A.   What it summarizes is the location of this
  

23   property within the heart of the center of the Silver
  

24   Creek watershed, the location of where we monitor both
  

25   surface and groundwater conditions.  And to just



Hearing - Vol. V - June 11, 2021 1203

  

 1   summarize that, we've been doing it since 2015.  We
  

 2   have a lot of data that's current and relevant to both
  

 3   stream discharge, but also water delivery and
  

 4   groundwater levels.
  

 5          Q.   So if you look at, for example, Figure 2 --
  

 6               Well, first of all, I would move for
  

 7   admission of Exhibit 30.
  

 8          THE HEARING OFFICER:  Any objection to the
  

 9   admission of Exhibit 30?
  

10          MR. FLETCHER:  I just want to ask a question in
  

11   aid of objection.
  

12          THE HEARING OFFICER:  Yeah.
  

13
  

14                    VOIR DIRE EXAMINATION
  

15   BY MR. FLETCHER:
  

16          Q.   Did you -- are you the sole author of this
  

17   report?
  

18          A.   This particular --
  

19          Q.   Exhibit 30.
  

20          A.   -- Exhibit 30?
  

21               Yeah, I'm the primary investigator.  I
  

22   wrote the summary.  I prepared the maps.  Obviously, I
  

23   work in the firm with a lot of people.  And so through
  

24   time --
  

25          Q.   But your firm prepared this report?
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 1          A.   Yes.
  

 2          Q.   You didn't rely upon other experts in
  

 3   preparing it?
  

 4          A.   No.
  

 5          MR. FLETCHER:  I have no objection.
  

 6          THE HEARING OFFICER:  Okay.  The document that's
  

 7   been marked as South Valley and Galena Exhibit 30 is
  

 8   received into evidence.
  

 9               (SVGWD GGWD Exhibit 30 received.)
  

10
  

11                CONTINUED DIRECT EXAMINATION
  

12   BY MR. BARKER:
  

13          Q.   So, Mr. Hill, look at Figure 2 on page 6 of
  

14   South Valley/Galena Exhibit 30, please.
  

15          A.   Okay.
  

16          Q.   Are you there?
  

17               So explain what this figure demonstrates.
  

18          A.   This shows the spatial location of all the
  

19   monitoring that either we conduct or we're aware of
  

20   within the Bellevue Triangle and the Silver Creek
  

21   watershed.  It's inclusive of the groundwater level
  

22   monitoring wells, which also includes those maintained
  

23   by the Department of Water Resources, the headgates for
  

24   the Baseline and the District 45 Canal, the location of
  

25   where we measure surface water delivery for the 45 and
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 1   Baseline, locations of where we monitor spring
  

 2   discharge or creek discharge as it leaves the property,
  

 3   and then as I mentioned before, further downstream our
  

 4   streamflow measuring sites that are done on a
  

 5   monthly -- relatively monthly basis for point-in-time
  

 6   measurement.  And I believe -- yep, I also put in the
  

 7   Sportsman's Access gage and the gages there over on the
  

 8   Big Wood as well.
  

 9          Q.   So the Silver -- the streamflow monitoring
  

10   you do on the ranch is in blue squares?
  

11          A.   Yeah, correct.
  

12          Q.   And the streamflow monitoring you do in the
  

13   creeks, is that in light blue?
  

14          A.   Those are green.
  

15          Q.   Oh, green.
  

16          A.   Kind of green.
  

17          Q.   Okay.
  

18          A.   Sorry.  It's not much -- not much contrast
  

19   there, but yes.
  

20          Q.   Okay.  And then look over to the next
  

21   exhibit -- or sorry, the next figure on page 7 of
  

22   Exhibit South Valley/Galena Exhibit 30.
  

23          A.   Yes.
  

24          Q.   So tell me what your -- what these
  

25   indications on this figure are trying to show.



Hearing - Vol. V - June 11, 2021 1206

  

 1          A.   So these are more specific to the ranch
  

 2   boundary that shows the location of where we measure
  

 3   stream discharge as it leaves the property for each of
  

 4   the headwater creeks.  It also shows that -- where we
  

 5   monitor the delivery of surface water, and then we also
  

 6   monitor within the property the distribution of water
  

 7   to different portions of the property for the intended
  

 8   beneficial uses.  We also -- there's several water
  

 9   bodies on the property, so we monitor the relative
  

10   water level of those and as they change through time.
  

11          Q.   Okay.  Is there a -- let's look at this a
  

12   little more closely.
  

13               Where are the water delivery locations that
  

14   you measure?
  

15          A.   The District 45 is right on Baseline Road,
  

16   just north of the property boundary.  The Baseline is
  

17   measured a little bit further up the canal system near
  

18   Kingsbury, so it's not on the property boundary, but
  

19   there aren't any other diversions where we measure it
  

20   so the total amount that comes onto the ranch is
  

21   measured there.
  

22          Q.   So this blue line at the upper end is where
  

23   the water comes into the system --
  

24          A.   Yeah.
  

25          Q.   -- or to the ranch from both canals?
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 1          A.   Yeah.  They actually -- where they come
  

 2   together is right at Baseline Road.  Above that they're
  

 3   split.  And so we measure above the split.
  

 4          Q.   And where else do you measure flow?
  

 5          A.   We measure it before it gets into what we
  

 6   call the gravel pits, which are on Price Lane.  We have
  

 7   a point there.  So we know exactly how much is being
  

 8   delivered into those for recharge.
  

 9          Q.   So those are shown right next to the legend
  

10   where it says "Price Lane" in a light blue color?
  

11          A.   Correct.
  

12          Q.   Those are the gravel pits where the
  

13   recharge rights exist?
  

14          A.   Correct.
  

15          Q.   Or sorry, are put to use?
  

16          A.   Yeah.
  

17          Q.   Okay.
  

18          A.   And we also measure where the water -- it
  

19   splits at Baseline Road and is either delivered into
  

20   those gravel pits or is delivered into what we call the
  

21   holding pond, which is used for pressurized irrigation
  

22   system throughout the property.  We have a flume just
  

23   below that that measures the water that comes out of
  

24   there and is basically delivered to the east side of
  

25   the property for applications down there.  And so we
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 1   know that that's going to storage, wildlife, and
  

 2   recharge beneficial uses.
  

 3          Q.   So you have a recharge and storage and
  

 4   wildlife right at the -- the light blue area that's
  

 5   shown more to the right?
  

 6          A.   Yeah, that's called Big Lake.  And it has
  

 7   those water rights and beneficial uses.
  

 8          Q.   Okay.  So is part of this ranch irrigated?
  

 9          A.   Yeah, about 2,100 acres plus.
  

10          Q.   Of a total ranch size of what?  35?
  

11          A.   3500.
  

12          Q.   Okay.  So the area to the north, is that
  

13   mostly the irrigated ground?
  

14          A.   Yeah.  Predominantly the irrigated ground
  

15   is to the north and to the west.  As you get down into
  

16   the springheads and the creek systems, that ground
  

17   is -- it depends on the year, but it tends to be pretty
  

18   subby down there.  As you get closer to Highway 20, you
  

19   have artesians, you have very shallow depth to
  

20   groundwater down at that end of the ranch.  And so it's
  

21   less productive.  It has been irrigated and farmed in
  

22   the past, though.
  

23          Q.   In the years that you've been working for
  

24   the owner of this ranch, have you made any -- or have
  

25   there been any improvements in the delivery systems or
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 1   in the methods of irrigation on this property?
  

 2          A.   They removed end-guns in 2017 because the
  

 3   area under those end-guns was not as productive in
  

 4   terms of their yield and crop.  We did an estimate of
  

 5   that.  It was probably around 200 acre-feet in savings
  

 6   of water not applied under those end-guns.
  

 7               I know that they upgraded graded their
  

 8   sprinkler packages.  I couldn't tell you specifically
  

 9   what or how, but that was part of it.  Those are the
  

10   things that come to mind.
  

11          Q.   Has there been any change in the amount of
  

12   water that's been delivered to the individual pivots?
  

13          A.   Well, it depends on the crop and the
  

14   rotation, whether -- they were mostly doing barley,
  

15   alfalfa, there were some a couple years with potatoes.
  

16   Those have different water requirements.  The last few
  

17   years they really transitioned to pasture, and that has
  

18   a much less water requirement.
  

19               The owner of this ranch was very interested
  

20   in water conservation and trying to limit the amount of
  

21   water that might be applied in any particular crop
  

22   area.
  

23          Q.   So other than the sprinkler packages and
  

24   the end-guns, converting to pasture, are there other
  

25   measures that were taken on this ranch to improve water
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 1   conservation?
  

 2          A.   Nothing more really to mind, other than,
  

 3   you know, there was a -- the importance of
  

 4   understanding of the water delivery and how much left
  

 5   the ranch was of significant value to the owner.  What
  

 6   we were able to glean from not only the flow of the
  

 7   springheads and the discharge of the creeks through
  

 8   time showed that the water beginning on this property
  

 9   has a significant impact or influence on Silver Creek
  

10   flows.
  

11          Q.   So what is that significant impact?
  

12          A.   In any year we have found that it's between
  

13   60 to 75 percent of the total flow of Silver Creek that
  

14   we see as discharge from this area.
  

15          Q.   The discharge from on the springs, from the
  

16   springs?
  

17          A.   Correct.  Well, where they leave the
  

18   property, so we aren't actually measuring the
  

19   springheads, but actually a little bit further down.
  

20          Q.   Okay.  And are those locations shown on
  

21   the -- on Figure 3?
  

22          A.   Correct.
  

23          Q.   So at each one of these creeks that you
  

24   mentioned, Cain Creek, Chaney Creek, Mud Creek, Wilson
  

25   Creek, and -- what's the last one?  Grove Creek?
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 1          A.   Grove and Patton.  I don't know if you
  

 2   mentioned that one, but yeah.
  

 3          Q.   Oh, Patton?
  

 4          A.   Six of them.
  

 5          Q.   Oh, Patton is to the -- is to the west;
  

 6   right?
  

 7          A.   Yes.
  

 8          Q.   So you know exactly how much water is --
  

 9   well, you know how much water is leaving the property
  

10   at those -- in those springs?
  

11          A.   In those creeks.
  

12          Q.   Or from the springs into the creeks --
  

13          A.   Yeah.
  

14          Q.   -- at that location where --
  

15          A.   And there aren't any -- there aren't any
  

16   diversions or uses between the springheads and the --
  

17   and where it leaves the property.
  

18          Q.   Okay.  And your legend says -- describes
  

19   those locations as "SonTek flow."
  

20          A.   So those are flow meters.  At the time when
  

21   we originally did this in 2015, we were using a
  

22   particular sensor that was a SonTek.  The technology
  

23   changes pretty rapidly.  I believe they're a different
  

24   unit now, but they're essentially velocity area
  

25   sensors.
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 1          Q.   Okay.  Flip over to Figure 5, page 9.  This
  

 2   is a little busy of a figure, but can you explain for
  

 3   the Director what we're looking at here.
  

 4          A.   So the -- one of the ambitions of the owner
  

 5   was to really understand not only delivery but
  

 6   discharge of the creeks and how the water was used
  

 7   throughout his ranch.  And so we found that it was more
  

 8   successful to use illustrations.
  

 9               And I apologize for the size of this.  This
  

10   is meant to be a map that's, you know, 3 by 4 feet.
  

11   And so it's much more clear in that regard.
  

12               But what we are illustrating is not only
  

13   the discharge at each one of the locations that we
  

14   monitor, but the total volume as well.  And this is
  

15   just illustrative of 2017.  So that's kind of what
  

16   that's depicting.  It's almost kind of a report of
  

17   sorts on the conditions.
  

18          Q.   So this tells you how much -- this reports
  

19   the outflow of the creeks from the property as well as
  

20   the inflow to the property from the two canal systems?
  

21          A.   That's correct.
  

22          Q.   Is there any other source of water for
  

23   this -- this ranch?
  

24          A.   Groundwater.
  

25          Q.   Is the groundwater and surface water
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 1   stacked?
  

 2          A.   Yes.
  

 3          Q.   Are there any places where there's only
  

 4   groundwater?
  

 5          A.   No.  It's -- everything is stacked on the
  

 6   property.
  

 7          Q.   And turn to Figure -- it says Figure 2 on
  

 8   the next page, page 10.
  

 9          A.   Yeah, I see this one.
  

10          Q.   Okay.  So tell me what you're trying to
  

11   illustrate with this figure.
  

12          A.   This is looking at -- I believe this is
  

13   from 2017 again.  Yeah, October through September.
  

14   This is showing the -- it's a graph that basically
  

15   depicts the discharge and volume of Silver Creek in
  

16   comparison to the -- all the creeks that flow off the
  

17   ranch, and in comparison to the surface water delivery
  

18   to the ranch.  They're kind of layered on top of each
  

19   other to -- as a comparison.
  

20          Q.   So this is for the year 2017; is that
  

21   right?
  

22          A.   Correct.
  

23          Q.   So does this tell us that 9,800 acre-feet
  

24   was delivered to the ranch?
  

25          A.   That's right.
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 1          Q.   And that almost 40,000 acre-feet left the
  

 2   ranch at the spring, in the creeks?
  

 3          A.   That's right.
  

 4          Q.   And that the total flow in Silver Creek was
  

 5   63 or 64,000 acre-feet?
  

 6          A.   Yeah.  And those -- those values are for
  

 7   the irrigation season.  So we -- we did that for
  

 8   April 1 through the end of September where we had the
  

 9   data for this particular graph.
  

10          Q.   Okay.  And do you have any other data
  

11   backing up these stream -- the streamflow data of the
  

12   discharge from the ranch?
  

13          A.   Yeah.  We have all of the tabular data
  

14   from -- from those monitoring stations through time
  

15   from 2015 to today.
  

16          Q.   Okay.  Have you prepared an exhibit?
  

17          A.   I have.
  

18          Q.   Okay.  Do you have a copy of it, or is
  

19   this --
  

20          A.   I do not.
  

21          MR. BARKER:  Okay.  I'd like to mark this as
  

22   South Valley/Galena District Exhibit 40.
  

23               Is that where we're at?
  

24               (SVGWD GGWD Exhibit 40 marked.)
  

25          Q.   (BY MR. BARKER):  Mr. Hill, do you have
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 1   Exhibit -- South Valley/Galena Exhibit 40 in front of
  

 2   you?
  

 3          A.   I do.
  

 4          Q.   Can you explain what this exhibit is
  

 5   intended to show.
  

 6          A.   This shows the discharge at each one of the
  

 7   stations that we monitor on those headwater
  

 8   tributaries.  It shows what we have seen from 2015 --
  

 9   July of 2015 through -- I believe this goes to May of
  

10   this year, May 18th.  And it shows the -- we put a
  

11   trend line on there as well to just show the difference
  

12   of a change over that time period.
  

13          Q.   So does this accurately depict the
  

14   monitoring data that you've been collecting on the
  

15   ranch, Silver Spring Ranch, since 2015 through looks
  

16   like March of 2021?
  

17          A.   Yeah, actually the date actually goes
  

18   through May of this year.  I just didn't get it in
  

19   there.
  

20          Q.   Oh, I see.
  

21          A.   And to answer your question, yes.
  

22          Q.   Okay.  So -- and this exhibit has a number
  

23   of pages to it.
  

24          A.   Uh-huh.
  

25          Q.   It speaks of Grove Creek discharge, Mud
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 1   Creek discharge, Wilson Creek discharge, Cain Creek
  

 2   discharge, Patton Creek discharge --
  

 3          A.   Correct.
  

 4          Q.   -- Chaney Creek discharge.
  

 5               So those are all the springs that you
  

 6   discussed that are illustrated in your Exhibit 30?
  

 7          A.   Yes.
  

 8          Q.   Okay.  Then the next page of the exhibit is
  

 9   "All creeks total discharge," what does that show?
  

10          A.   It's a sum of all the creeks, so --
  

11          Q.   Just a sum of the numbers in these previous
  

12   six?
  

13          A.   That's correct.
  

14          Q.   And then you've got another chart "USGS
  

15   Sportsman's Access discharge."
  

16          A.   Yeah, same period of record.  We wanted to
  

17   see if there was a trend that was similar.  And we do
  

18   see an increase in discharge over that same time
  

19   period.
  

20          Q.   And then this next chart, which is a little
  

21   busy --
  

22          A.   It's a little busy.
  

23          Q.   -- after, what is this?
  

24          A.   That's just actually stacking all of those
  

25   up for the same period of record to just show not only
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 1   the relative discharge, but also you can see that many
  

 2   of those creeks have fairly low discharge or what we
  

 3   consider volume.  But they do add up to quite a bit.
  

 4          Q.   Okay.  And then the last three pages of
  

 5   this?
  

 6          A.   I think these -- these are maps again.
  

 7   They're probably duplicated from an earlier exhibit
  

 8   showing the location of the ranch within the Ground
  

 9   Valley -- South Valley Ground Water District relative
  

10   to Silver Creek watershed, Little Wood.
  

11               Again, this is another map of all the
  

12   monitoring locations that we discussed earlier.
  

13               Similarly with the last figure, which is
  

14   the monitoring locations which we discussed earlier.
  

15          MR. BARKER:  So, Mr. Director, I offer South
  

16   Valley/Galena Ground Water District Exhibit 40.
  

17          THE HEARING OFFICER:  Any objection to the
  

18   admission of this document?
  

19          MR. RIGBY:  No.
  

20          THE HEARING OFFICER:  Have you had a chance to
  

21   review it?
  

22          MR. RIGBY:  We're looking at it, but I don't
  

23   believe so.
  

24          THE HEARING OFFICER:  Was this document
  

25   previously disclosed?
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 1          MR. BARKER:  It was not.
  

 2          MR. FLETCHER:  No.
  

 3          MR. RIGBY:  No.
  

 4          MR. BARKER:  Well, it was not disclosed, but as
  

 5   I said, it's a summary of what we did disclose.
  

 6          THE HEARING OFFICER:  Do you need more --
  

 7          MR. RIGBY:  And based upon that, that's why we
  

 8   would not object, if it's a summary of what was
  

 9   disclosed.
  

10          THE HEARING OFFICER:  Do you need more time to
  

11   review the document, Mr. Fletcher?
  

12          MR. FLETCHER:  I don't think so.  I think the
  

13   numbers are the numbers, so...
  

14          THE HEARING OFFICER:  Okay.  So the document,
  

15   then, based on the conversation that we just had, the
  

16   document marked as South Valley and Galena Exhibit 40
  

17   is received into evidence.
  

18               (SVGWD GGWD Exhibit 40 received.)
  

19          Q.   (BY MR. BARKER):  Okay.  So, Mr. Hill,
  

20   let's walk through each one of the pages of Exhibit 40,
  

21   starting with Grove Creek discharge.
  

22          A.   Uh-huh.
  

23          Q.   What does your data indicate about Grove
  

24   Creek discharge from the Silver Spring Ranch between
  

25   7/17 and May of '21?
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 1          A.   Well, the trend is that it's increased.
  

 2   Obviously each one of these creeks will fluctuate
  

 3   seasonally.  Grove, in particular, is -- has the most
  

 4   volume of each one of these.  It's a very important
  

 5   tributary.
  

 6          Q.   So is it your estimation that these -- that
  

 7   at least some of this increase is a result of the
  

 8   actions that have been taken on the Silver Spring
  

 9   Ranch?
  

10          A.   Yeah, I think so.  We heard testimony
  

11   earlier about conservation practices.  I also think
  

12   that the fact that recharge is actually occurring has
  

13   an influence on these.  So, yeah, I would agree with
  

14   that.
  

15          Q.   What do the variations in time of year
  

16   indicate to you?
  

17          A.   Well, these are really responsive to
  

18   groundwater conditions, and I also think responsive to
  

19   the amount of surface water delivery and how that's
  

20   applied, particularly on this ranch.  The springheads
  

21   are very close to where recharge water and wildlife
  

22   storage water is applied.  And I think they respond to
  

23   that.
  

24          Q.   Do you have any knowledge or estimate of
  

25   how long it takes for the water from the recharge pit
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 1   on this property to show up in the -- in the streams?
  

 2          A.   I haven't done any particular specific
  

 3   research on that, no.
  

 4          Q.   Okay.  And so you have a general increasing
  

 5   trend at Grove Creek from looks like 25 to almost 40?
  

 6          A.   Yeah, the trend line would indicate that,
  

 7   as just a discharge, yeah.
  

 8          Q.   Okay.  Mud Creek, what's happening -- well,
  

 9   first of all, on these reports there's some red lines.
  

10          A.   Yeah.
  

11          Q.   Is that where you don't have data?
  

12          A.   So -- yeah, either that or the sensor
  

13   was -- there was probably an issue with the sensor
  

14   through winter conditions and/or something happened in
  

15   that particular location.  There's a lot of wildlife
  

16   there.  You could have a moose in the stream that gets
  

17   in there.  You could have sticks that come down and
  

18   move stuff.
  

19               So we're out there pretty often, and we try
  

20   to keep up on it.  We calibrate these pretty often.
  

21   But oftentimes you'll see gaps, and those red lines
  

22   indicate those gaps.  They can easily be removed, and
  

23   they probably would not change the trend line much, if
  

24   at all.  But I wanted to be clear that that data was
  

25   interpolated.
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 1          Q.   Okay.  So Mud Creek shows a similar
  

 2   increasing trend over the last six years?
  

 3          A.   Yeah, that's what the data indicates.  And
  

 4   as I said before, Grove Creek is probably the largest
  

 5   in terms of discharge, and so it's often easiest to get
  

 6   good data for.
  

 7               Mud, contrary to its name, is actually the
  

 8   cleanest and clearest of all the creeks.  The way that
  

 9   these sensors work is they measure particles or water
  

10   bubbles as it goes by to create a calculation of total
  

11   discharge.  And we had to install a bubbler actually
  

12   upstream to get it to work properly.
  

13               You also see that Mud really -- when you
  

14   see these bars going up and down pretty quickly, it's
  

15   just showing that what we see in the sensor probably
  

16   is -- is that inability sometimes to measure all of
  

17   that -- that particle or air bubbles coming through.
  

18               So I think it would be fair to say that --
  

19   that while this is really good data and better than
  

20   anything else we have in the upper system, it's -- you
  

21   have to understand that those sensors are bound by kind
  

22   of the constraints of the natural system and what may
  

23   occur out there.
  

24          Q.   Okay.  And is this the data that's been
  

25   shared with the Department?
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 1          A.   No, this data has not.
  

 2          Q.   Oh, it's the groundwater monitoring data?
  

 3          A.   The groundwater has.
  

 4          Q.   Okay.
  

 5          A.   The data that has been shared with the
  

 6   Department is relative to the surface water deliveries
  

 7   for the licensing of those two water rights we
  

 8   previously discussed.
  

 9          Q.   So going back to the -- these discharges,
  

10   if I go through all six of these creeks, there's a
  

11   general increasing trend over the last six years?
  

12          A.   Yeah, with the exception of Cain.  It's
  

13   showing a slight decrease or steady.  I think that one
  

14   would be worth spending some more time investigating.
  

15   It's kind of unique of these tributaries.
  

16          Q.   What is unique about Cain compared to the
  

17   other five streams?
  

18          A.   I'm not sure, other than it has that
  

19   decreasing trend.  I would like to spend more time
  

20   understanding it better.
  

21          Q.   And if I go to the page that's total of all
  

22   sum -- all creeks total discharge from '15 to '21.
  

23               You can go from 50 to about 70?
  

24          A.   As a discharge, yeah.
  

25          Q.   Right.  And then the Sportsman's Access,



Hearing - Vol. V - June 11, 2021 1223

  

 1   how do you see the trends that you've reported at the
  

 2   Sportsman's Access correlating to the trends of these
  

 3   total discharges from the creeks?
  

 4          A.   Well, there's an increase there, probably
  

 5   not as dramatic, but there's a lot of things that we
  

 6   don't understand that occur between where we're
  

 7   measuring at these headwater creeks and Sportsman's in
  

 8   terms of injection, conveyance, rediversion that would
  

 9   really benefit from more scrutiny and clarity.
  

10          Q.   But is it -- do you believe your data show
  

11   that as a result of the -- or there is a connection
  

12   between the increase in flows at these creeks and at
  

13   Sportsman's Access on Silver Creek?
  

14          A.   That's what it appears to me, yes.
  

15          MR. BARKER:  Thank you, Mr. Hill.  I don't have
  

16   any further questions.
  

17          THE HEARING OFFICER:  Thank you, Mr. Barker.
  

18               Are there questions from the groundwater
  

19   group, Ms. O'Leary?
  

20          MS. O'LEARY:  Nothing for me, Director.
  

21          THE HEARING OFFICER:  Thank you.
  

22               Joint group?
  

23          MR. BROMLEY:  No.
  

24          THE HEARING OFFICER:  Mr. O'Bannon, any
  

25   questions?
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 1          MR. O'BANNON:  No.
  

 2          THE HEARING OFFICER:  Cross-examination,
  

 3   Mr. Fletcher.
  

 4          MR. FLETCHER:  Thank you.
  

 5
  

 6                      CROSS-EXAMINATION
  

 7   BY MR. FLETCHER:
  

 8          Q.   I think it's Exhibit 23, the hydrology
  

 9   report.
  

10               Is that the correct exhibit?
  

11          A.   That's what I have listed here, yeah.
  

12          Q.   Can you turn to page 15 on that, please.
  

13          A.   Okay.
  

14          Q.   This piece -- Exhibit 40, you're dealing
  

15   with five years worth of data; correct?
  

16          A.   This one?  Yeah, correct.
  

17          Q.   Page 15 of Exhibit 23 you're dealing with
  

18   45 years of data?
  

19          A.   Uh-huh.
  

20          Q.   "Yes"?  Or some --
  

21          A.   From 1970 to 2016, yeah.
  

22          Q.   46 years.
  

23          A.   46.
  

24          Q.   Do you believe looking at a longer term is
  

25   more reliable than a short term of five years?
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 1          A.   Oftentimes it depends.  I think that
  

 2   relative to this Exhibit 40, we're trying to show that
  

 3   there is current data that should be considered and
  

 4   it's important.  If I had started this longer, we'd
  

 5   have more data.  But this is what we have.
  

 6          Q.   On page 15 of Exhibit 23, did you -- did
  

 7   you put together that page?
  

 8          A.   In terms of graphically or illustrating the
  

 9   information, yes.
  

10          Q.   Okay.  Where did you acquire that
  

11   information?
  

12          A.   Most, if not all, of that data is from some
  

13   of the information collected by Mr. Shaw.  Some of it
  

14   may have been supplemented by me or transformed in
  

15   terms of the -- the Excel or tabular data, you might do
  

16   something where you're looking at instead of rate,
  

17   creating acre-feet in order to show volume.
  

18          Q.   Looking at Exhibit 23, page 15, wouldn't
  

19   you agree that it shows declining water supplies over
  

20   the surface water supplies over 46 years on Big Wood?
  

21          A.   Yeah, that's what that shows.
  

22          Q.   It shows 26 percent; correct?
  

23          A.   Less water available in that time period.
  

24          Q.   Doesn't that mean less water in the river
  

25   over that time period?
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 1          A.   That's correct.
  

 2          Q.   And it also shows the Canal 45 diversions
  

 3   decreasing by 54 percent during that time?
  

 4          A.   That's correct.
  

 5          Q.   What would you attribute those declines to?
  

 6          A.   Well, as I testified earlier, the declines
  

 7   in the Big Wood are probably from snowpack.  I mean
  

 8   that's the main driver of what we have up there.
  

 9               The declines in the District 45 and
  

10   Baseline are probably less demand, because of change
  

11   from flood irrigation to pivot irrigation
  

12   predominantly.
  

13          Q.   Okay.  And Baseline diversions show a
  

14   decline of 47 percent; correct?
  

15          A.   Uh-huh, yeah.
  

16          Q.   Isn't it true that you've rendered opinions
  

17   in the past that declines are not just from lack of
  

18   precipitation, but also because of pumping?
  

19          A.   Declines where?
  

20          Q.   Declines to water supplies, to the Big
  

21   Wood.
  

22          A.   Pumping in the upper area specifically?
  

23          Q.   Groundwater pumping.
  

24          A.   The only groundwater pumping that I've
  

25   spent any time looking at is in the Silver Creek
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 1   watershed.
  

 2          Q.   Okay.  Has groundwater pumping reduced
  

 3   supplies in Silver Creek?
  

 4          MR. BARKER:  Wait a minute.  I'm going to
  

 5   object.
  

 6               Mr. Fletcher said he wasn't qualified to
  

 7   talk about the impacts of the groundwater pumping.  You
  

 8   limited his testimony to his measurements, so --
  

 9          MR. FLETCHER:  Okay.  I'll ask it a different
  

10   way.
  

11          Q.   You -- I withdraw the question.
  

12               Isn't it true that you studied a well --
  

13   two wells that had been in existence since 1954 when
  

14   doing hydrology work in the Silver Creek area?
  

15          A.   I've seen that data, yes.
  

16          Q.   And what did that data show?
  

17          A.   A decrease.
  

18          Q.   A decrease in what?
  

19          A.   In depth to groundwater.
  

20          Q.   Okay.  So you reviewed that data, and it
  

21   showed that the well levels were dropping; correct?
  

22          A.   Correct.
  

23          Q.   Okay.  And based solely on that data,
  

24   didn't you draw conclusions from that as to what the
  

25   source of declines in Silver Creek were?
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 1          A.   Based solely on that data?  No.  I mean we
  

 2   made a comparison, but that's -- there are many
  

 3   factors.
  

 4          Q.   Have you rendered any opinions on the use
  

 5   of the model --
  

 6          A.   No.
  

 7          Q.   -- in the past?
  

 8               What does a reduction in the groundwater
  

 9   level -- I'll withdraw that question.
  

10               Have you monitored or measured Silver Creek
  

11   flows as part of your duties?
  

12          A.   Which portion of Silver Creek are you
  

13   referring to?  I -- all the headwater creeks that I've
  

14   already testified to, portions of the lower -- lower
  

15   tributaries before you get to the mainstem, but not on
  

16   what we'd call the main portion of Silver Creek below
  

17   all of the confluence.
  

18          Q.   Okay.  So you don't --
  

19          A.   Sorry.  We rely on the Sportsman's Access
  

20   gage for that.
  

21          Q.   Okay.  So you don't know the -- if there's
  

22   a trend in the flows in Silver Creek?
  

23          A.   Again, where?  I mean we can look at the
  

24   data from any of these places that I've talked about
  

25   and look at a trend.
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 1          Q.   How about on Silver Creek itself, have you
  

 2   monitored how much water is flowing on Silver Creek?
  

 3          A.   I'm not sure I understand your question.
  

 4   Again, we have --
  

 5          Q.   Well, let me back -- let me rephrase it,
  

 6   then.
  

 7               Have you monitored flows in Silver Creek at
  

 8   any point in Silver Creek?
  

 9          A.   Again, the headwaters and some of the
  

10   tributary stems, but not below Sportsman's Access.
  

11          Q.   So you don't have any data on flow trends
  

12   in Silver Creek itself?
  

13          A.   Beyond the USGS gage at Sportsman's, no.
  

14          Q.   I'd like you to look at Exhibit 40.  And
  

15   I'd like you to turn to the Sportsman's Access page.
  

16               In between November of 2016 and July of
  

17   2017 there is a big spike on that chart; correct?
  

18          A.   Yes.
  

19          Q.   Do you know what that's attributed to?
  

20          A.   2017 was a historic water year.  So you saw
  

21   a spike there.  At Hailey there's probably a similar
  

22   spike.  I would also -- if I remember correctly, there
  

23   was rain-on-snow events, which would also influence
  

24   that.
  

25          Q.   Okay.  As you mentioned, it was a historic
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 1   snow year and runoff year that year, wasn't it?
  

 2          A.   Uh-huh.
  

 3          Q.   Correct?
  

 4          A.   Correct.
  

 5          Q.   When you're looking at a short period of
  

 6   time and you put a spike like that into it, doesn't it
  

 7   skew the result?
  

 8          A.   Sure.  You can change a different -- you
  

 9   can look at a different period of record.
  

10          MR. FLETCHER:  Okay.  I don't think I have any
  

11   other questions.  Thank you.
  

12          THE HEARING OFFICER:  Thank you, Mr. Fletcher.
  

13               Mr. Rigby, questions?
  

14
  

15                      CROSS-EXAMINATION
  

16   BY MR. RIGBY:
  

17          Q.   Mr. Hill, Jerry Rigby representing the
  

18   senior surface water users.  I just have a few
  

19   questions.
  

20               And taking off on Mr. Fletcher's addressing
  

21   the trend line for the USGS Sportsman Access on SVGWD
  

22   40 exhibit, isn't it a fact, even in your deposition,
  

23   that your major concern with the data you were dealing
  

24   with was the limited time period?
  

25          A.   Not relative to this gage.  This gage has
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 1   extensive time period.
  

 2          Q.   From September '15 through '21?
  

 3          A.   Well, it goes back much further than that.
  

 4   This is just the period of record that I'm reflecting
  

 5   in relation to the headwater tributary creeks that we
  

 6   monitor.
  

 7          Q.   I understand.  What I'm asking, though,
  

 8   same as Mr. Fletcher, is that as a result of only using
  

 9   September 15th of '21, that would, then, in fact skew
  

10   this; correct?
  

11          A.   Again, if you choose a different period of
  

12   record, you'll get a different result.
  

13          Q.   And why, then, did you not use that as far
  

14   as all of these discharges?  Why did you only go from
  

15   '15 to '21?
  

16          A.   Because we began measuring/monitoring those
  

17   systems in 2015.
  

18          Q.   Okay.  So again, as far as -- as far as
  

19   your participation in this particular hearing and, of
  

20   course, with the limitation of your expertise, were you
  

21   able to hear or -- and I'll represent the statement by
  

22   Ms. Sukow was that curtailment within the Triangle
  

23   would result in a substantial increase in flows at
  

24   Sportsman Access.
  

25               Did you hear that?
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 1          A.   I've heard that, yes.
  

 2          Q.   And do you have any of the data that you've
  

 3   set here and produced or do you have any data that
  

 4   would disagree with that?
  

 5          MR. BARKER:  Objection.  Beyond the scope.  The
  

 6   witness was not allowed to testify about impacts.  Only
  

 7   measurements.
  

 8          MR. RIGBY:  That's all I'm asking.  Any
  

 9   measurements.
  

10          THE HEARING OFFICER:  Yeah, this is
  

11   cross-examination, Mr. Barker.  Overruled.
  

12          THE WITNESS:  Can you restate the question?
  

13          Q.   (BY MR. RIGBY):  Ms. Sukow testified that
  

14   curtailment within the Triangle of the groundwater
  

15   wells would result in substantial increase in the flows
  

16   at Sportsman Access.
  

17               And because you measured Sportsman Access,
  

18   I'm asking you, do you have any measurements that would
  

19   refute that argument?
  

20          MR. BARKER:  I'm going to object to the
  

21   mischaracterization of the witness' testimony.  He
  

22   didn't say he measured Sportsman's Access.  He said he
  

23   took it from USGS records.
  

24          MR. RIGBY:  Okay.
  

25          Q.   I'm asking you from USGS records, or any
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 1   other source of measurement that you've done or data
  

 2   that you've obtained for purposes of your testimony
  

 3   here, would you refute -- have anything to refute
  

 4   Ms. Sukow's statement?
  

 5          A.   You're referring to what she produced as
  

 6   part of the model; correct?
  

 7          Q.   Well, her memo and her testimony.
  

 8          A.   But that's based on the model results.
  

 9          Q.   Certainly.
  

10          A.   I don't have any, you know, opinion on the
  

11   model, other than I know that utilizing the data that
  

12   we have available to us is probably an important part.
  

13   It's always an important part of any modeling exercise,
  

14   use current, relative data.  I can't speak to anything
  

15   else beyond that.
  

16          Q.   So other than the periods that you've
  

17   monitored, for example, the Sportsman Access on
  

18   Exhibit No. 40, you haven't reviewed the historical
  

19   or -- the historical discharges and done anything with
  

20   it, other than what's been produced by the staff memos?
  

21          A.   Well, again, I don't monitor the USGS
  

22   Sportsman's gage.  I use the data that's available from
  

23   the USGS.
  

24          Q.   I'm sorry, taking the data from USGS.
  

25          A.   I'm well aware of that data going back to
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 1   its inception.
  

 2          Q.   And you've already testified from
  

 3   Mr. Fletcher's that you acknowledge that that shows a
  

 4   different trend than this trend analysis evidences;
  

 5   correct?
  

 6          A.   Again, depending on your choice of period
  

 7   of record, you're going to get a different result.
  

 8          Q.   But again, from the period of time used in
  

 9   the memos themselves, the staff memos, that period of
  

10   time you would -- you would agree with; correct?
  

11          A.   I'd have to look at that information in
  

12   order to decide if I agree with it or not.
  

13          MR. RIGBY:  I have no further questions.
  

14          THE HEARING OFFICER:  Redirect, Mr. Barker?
  

15          MR. BARKER:  Yes, just one question.
  

16
  

17                    REDIRECT EXAMINATION
  

18   BY MR. BARKER:
  

19          Q.   Zach, in your five-year period from 2015 to
  

20   20 -- or six year period from 2015 to 2021, in addition
  

21   to the high-flow year of 2017, were there drought
  

22   years?
  

23          A.   2015 was exceptionally low.  2020 I would
  

24   characterize as --
  

25          Q.   Okay.  So those drought years would also
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 1   skew the results --
  

 2          A.   Absolutely.
  

 3          Q.   -- in Mr. Fletcher's words; right?
  

 4          A.   Yes.
  

 5          MR. BARKER:  Thank you.
  

 6          THE HEARING OFFICER:  Okay.  Any recross within
  

 7   the scope?
  

 8          MR. FLETCHER:  Yes.
  

 9          THE HEARING OFFICER:  Mr. Fletcher.
  

10
  

11                     RECROSS EXAMINATION
  

12   BY MR. FLETCHER:
  

13          Q.   I would like you to turn to your Sportsman
  

14   Access gage number on 40.
  

15               So the drought year you're referring to
  

16   is -- the one reflected on your exhibit as being
  

17   July 17, 15 -- 7/17/15 to 7/17/16; is that correct?
  

18          A.   Approximately.  It was a low water year,
  

19   2015.
  

20          Q.   Okay.  So -- but I'm just pointing out,
  

21   that's the year that Mr. Barker was asking you about;
  

22   correct?
  

23          A.   Well, I would say that by the time you get
  

24   into the fall, conditions have changed.  So it's
  

25   probably earlier than that.  And my record starts in
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 1   July -- July 17th, which is halfway through the
  

 2   irrigation season.
  

 3          MR. FLETCHER:  Okay.  Thank you.  No further
  

 4   questions.
  

 5          THE HEARING OFFICER:  All right.  Thank you,
  

 6   Mr. Hill.
  

 7               We're into the lunch hour.  Time for lunch
  

 8   break.  Be back in an hour.  1:15.
  

 9               (Lunch recess.)
  

10          THE HEARING OFFICER:  Let's go on the record.
  

11   We're back recording after a lunch break.  It's about
  

12   1:20.
  

13               And, Mr. Shaw [sic], we finished with
  

14   Mr. Hill.  Next witness.
  

15          MS. O'LEARY:  Yes, Director.  The Galena Ground
  

16   Water District calls Erick Powell.
  

17          THE HEARING OFFICER:  Oh, I'm sorry.
  

18   Ms. O'Leary.
  

19               Mr. Powell, if you'll come forward.  Raise
  

20   your right hand.
  

21
  

22                    GEORGE ERICK POWELL,
  

23   having been called as a witness by Galena Ground Water
  

24    District and first duly sworn, testified as follows:
  

25   ///
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 1          THE HEARING OFFICER:  Thank you.
  

 2               Please be seated, Ms. O'Leary.
  

 3          MS. O'LEARY:  Thank you, Director.
  

 4
  

 5                     DIRECT EXAMINATION
  

 6   BY MS. O'LEARY:
  

 7          Q.   Good afternoon.
  

 8          A.   Good afternoon.
  

 9          Q.   Can you please state your name and current
  

10   address for the record.
  

11          A.   My name is George Erick Powell.  And I live
  

12   at 426 Kay Drive in Twin Falls, Idaho.
  

13          Q.   Erick, what is your occupation?
  

14          A.   I am an engineer.
  

15          Q.   Where are you an engineer at?
  

16          A.   I work at Brockway Engineering in Twin
  

17   Falls.
  

18          Q.   Can you just describe your educational
  

19   background a little bit for us, please.
  

20          A.   Absolutely.  I have a bachelor's in civil
  

21   and environmental engineering, I have a master's in
  

22   civil and environmental engineering, and I have a Ph.D.
  

23   in agricultural engineering.
  

24          Q.   Okay.  And when did you acquire each of
  

25   those degrees?
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 1          A.   I graduated with my bachelor's in 2001, my
  

 2   master's in 2002, and my Ph.D. in 2006.
  

 3          Q.   Okay.  Where did you get your bachelor's
  

 4   degree from?
  

 5          A.   At Brigham Young University.
  

 6          Q.   How about your master's?
  

 7          A.   At Brigham Young University.
  

 8          Q.   And then what about your Ph.D.?
  

 9          A.   At Ohio State -- or The Ohio State
  

10   University, if I'm...
  

11          Q.   Do you have any publications?
  

12          A.   When I was a graduate student at Ohio
  

13   State, I did publish several articles and books and
  

14   refereed journals and publications, yes.
  

15          Q.   What topics were those publications
  

16   addressing?
  

17          A.   I wrote the solutions manual to a hydrology
  

18   textbook.  And I -- most of my refereed publications
  

19   were involving stream channel design, two-stage ditch
  

20   sediment trapping of small, agricultural streams in the
  

21   Midwest.
  

22          Q.   Can you describe your work experience since
  

23   obtaining your Ph.D.
  

24          A.   After I finished school, I started at
  

25   Brockway Engineering and have been an engineer with
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 1   Brockway Engineering since.  We specialize in water
  

 2   resource engineering, hydrology and hydraulics, as well
  

 3   as water rights.  And I think everyone in this room is
  

 4   fairly familiar with our firm, too, so...
  

 5          Q.   So that would be about 15 years, then, that
  

 6   you've been with Brockway; is that right?
  

 7          A.   Yes, that's correct.
  

 8          Q.   And what are your present duties?  I know
  

 9   you touched on the areas of focus.  But how would you
  

10   describe your present duties at Brockway?
  

11          A.   I would categorize them very similarly.
  

12   I'm a senior engineer with the firm.  I do a lot of
  

13   modeling, both groundwater and surface water modeling.
  

14   I do a lot of water work -- water rights evaluations,
  

15   designing of hydraulic systems, and oversee those
  

16   systems.  We do a lot of stream channel restoration
  

17   work as well, and the appropriate permitting with
  

18   those, so...
  

19          Q.   Okay.  You mentioned groundwater modeling.
  

20               Can you elaborate a little bit on the type
  

21   of modeling that you use.
  

22          A.   Sure.  So I actually -- in between my
  

23   bachelor's and master's, I spent a summer in Vicksburg,
  

24   Mississippi, at the U.S. Army Corps of Engineers
  

25   Waterways Experiments Station doing groundwater
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 1   modeling using FEMWATER for the Corps.
  

 2               And then that's more research oriented,
  

 3   FEMWATER was.  And so application at Brockway I have
  

 4   used MODFLOW only as a groundwater model and have
  

 5   developed models, I have reviewed models.  I was on the
  

 6   Eastern Snake Plain Hydrologic Modeling Committee --
  

 7   ESPHMC, is that what Sean refers to it as? -- as well
  

 8   as the MTAC with the Wood River Valley Model as well.
  

 9          Q.   Do you have any experience in irrigation
  

10   efficiency?
  

11          A.   So I grew up in north central Kansas.  We
  

12   had a family farm that both has dry farming and
  

13   irrigation.  And so I grew up around irrigation.  I
  

14   have looked at irrigation throughout my college
  

15   experience.  And then at Brockway I've done a lot of
  

16   irrigation, both design, evaluation, efficiency,
  

17   calculations for supply for both municipalities and
  

18   farmers.
  

19          Q.   At some point throughout your work tenure
  

20   at Brockway, or even before, did you come -- become
  

21   involved with the groundwater management area of
  

22   Basin 37?
  

23          A.   Yes.
  

24          Q.   Do you recall when that was?
  

25          A.   So if I can have you rephrase the question
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 1   about the groundwater management area just --
  

 2          Q.   Sure.  You're aware that there were Model
  

 3   Technical Advisory -- that there is a Model Technical
  

 4   Advisory Committee that met over the past I think it
  

 5   was about eight years, are you not?
  

 6          A.   Yes.
  

 7          Q.   Did you have any involvement with that
  

 8   committee?
  

 9          A.   Yeah.  So when the -- when the -- the
  

10   Department of Water Resources and the USGS first
  

11   started to discuss creation of a groundwater model,
  

12   they formed a Modeling Technical Advisory Committee.
  

13   They called it the MTAC.  In 2013, I believe.  And I
  

14   attended, I think, most every one of those meetings
  

15   that they held since 2013.
  

16          Q.   And you are here today, because you've been
  

17   engaged by Galena Ground Water District; is that right?
  

18          A.   That's correct.
  

19          Q.   Okay.  Do you recall when your involvement
  

20   with Galena Ground Water District began?
  

21          A.   I believe the District was formed in 2016.
  

22   And our firm was retained by the -- by Galena Ground
  

23   Water District when it was formed or right after it was
  

24   formed.
  

25          Q.   Can you describe the purpose of your firm's
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 1   engagement.
  

 2          A.   We were requested to provide general
  

 3   engineering services, provide mapping services, and any
  

 4   other tasks that the Board directed us, including
  

 5   representation at those MTAC meetings.
  

 6          Q.   You mentioned your familiarity and use of
  

 7   modeling.
  

 8               What version of the model do you work with
  

 9   today?
  

10          A.   So the current version is version 1.1 that
  

11   was released by the Department of Water Resources in
  

12   2019.
  

13          Q.   And as far as you're aware, is that the
  

14   same version model that the Department is using to
  

15   date?
  

16          A.   That is my understanding, yes.
  

17          MS. O'LEARY:  Director, I'd like to tender this
  

18   witness as an expert in groundwater modeling.
  

19          THE HEARING OFFICER:  Any objections?
  

20          MR. RIGBY:  No objections.
  

21          THE HEARING OFFICER:  Mr. Fletcher?
  

22          MR. FLETCHER:  No objection.
  

23          THE HEARING OFFICER:  So recognized.
  

24          Q.   (BY MS. O'LEARY):  I'd like to talk to you
  

25   about the model itself a little bit and your knowledge
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 1   of it, Erick.
  

 2               In your opinion, does the model have a
  

 3   particular stress period?
  

 4          A.   So the model was developed with a one-month
  

 5   stress period over originally 15 years, they extended
  

 6   that another five, to 20 years.
  

 7          Q.   Okay.  Is the model linear?
  

 8          A.   It is not linear.
  

 9          Q.   Are you aware of any models that are
  

10   linear?
  

11          A.   The ESPA model is considered a linear
  

12   model.
  

13          Q.   And what of significance, if any, do you
  

14   place on a linear versus a nonlinear model?
  

15          A.   I think one of the big strengths of a
  

16   linear model is that you're able to simplify some of
  

17   the runs that you're able to do.  You -- the ESPA model
  

18   has -- has developed response functions.  And those --
  

19   those are -- you can use those easily to calculate the
  

20   effects at different reaches.  Those effects can also
  

21   be additive.  So you can add responses on top of
  

22   themselves, so to get an anticipated result.
  

23               A nonlinear model, it's not appropriate to
  

24   do some of those simplifications.
  

25          Q.   So this is a complex system that we're
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 1   talking about, then; would that be fair to say?
  

 2          A.   It is a very complex system.
  

 3          Q.   Okay.  And for model 1.1, do you know how
  

 4   many cells there are?
  

 5          A.   There were -- there are over 55,000.  And I
  

 6   don't recall exactly how many, but there's over 55,000
  

 7   cells.
  

 8          Q.   Okay.  And what does each individual cell
  

 9   represent?
  

10          A.   So each individual cell in the Wood River
  

11   Valley Model is 100 meters by 100 meters.  That's the
  

12   result of the USGS involvement and their desire to try
  

13   to shift us over to SI units.
  

14               And each cell, the centroid of that cell is
  

15   a calculated node.  And so as the water model is run
  

16   and evaluated, each -- there has to be a water surface
  

17   calculation made at every single cell within the model
  

18   domain.
  

19          Q.   Okay.  Does -- in your opinion, does the
  

20   quality of data that is input into the model connect to
  

21   the quality of the predictions that the model makes?
  

22          A.   Absolutely.  So any -- the common phrase
  

23   used is "garbage in is garbage out."  And so the
  

24   benefit or the quality of any model is the data that
  

25   goes in and supports that model.
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 1          Q.   Okay.  And how do you acquire the data that
  

 2   you use to put into the model?
  

 3          A.   So are you speaking specifically of the
  

 4   Wood River Valley Model or --
  

 5          Q.   Yes.
  

 6          A.   -- any model in general?
  

 7          Q.   I should have been more clear.  Yes.
  

 8          A.   The Wood River Valley Model, the Department
  

 9   staff, in collaboration with USGS, was really tasked
  

10   with a difficult assignment to try to develop a
  

11   groundwater model, because of the lack of data.  That
  

12   was something we discussed at length in every MTAC
  

13   meeting was the availability of data, both surface and
  

14   groundwater.
  

15               And so surface flows, the USGS was the
  

16   primary resource for that.  I don't believe that
  

17   Ms. Sukow testified about that in this proceeding, but
  

18   there was no gage at the Big Wood River near Ketchum.
  

19   And so -- or on Trail Creek or on East Fork.  And so a
  

20   lot of those gage values used in version 1.0 and 1.1,
  

21   up until 2011, were fabricated datasets based on the
  

22   USGS gage at Hailey.  And so they were -- they were
  

23   challenged -- I mean just with a lack of data to create
  

24   a model within that time period.
  

25               Similarly, groundwater levels, there are
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 1   very few groundwater locations with a long period of
  

 2   record.  And so a lot of wells were measured at the
  

 3   time of construction with well logs or spot
  

 4   measurements from the USGS at different -- different
  

 5   time periods.  And so they tried to pull as much data
  

 6   from every source that they possibly could.
  

 7          Q.   Okay.  I believe you testified earlier
  

 8   about surface flows.
  

 9               So in addition to groundwater modeling, do
  

10   you also calculate trends -- or have you calculated
  

11   trends in surface flows, specifically for this
  

12   proceeding?
  

13          A.   I have, yes.
  

14          Q.   Okay.  And what have you calculated?
  

15          A.   So I looked at stream gage data and
  

16   calculated surface flow trends on the Big Wood River at
  

17   Hailey at Stanton Crossing and on Silver Creek at
  

18   Sportsman's Access.
  

19          Q.   Okay.  And is there any particular type of
  

20   analysis that you use, some proven method?
  

21          A.   So the best statistical analysis for any
  

22   streamflow data is an analysis called a Mann-Kendall
  

23   analysis.  It accounts for time-series data.  And so
  

24   you're not relying on potential influence from
  

25   time-series data, as the process has recommended by the
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 1   USGS.
  

 2          Q.   And did you use that analysis in your
  

 3   stream -- in your trend flow calculations?
  

 4          A.   I did, yes.
  

 5          Q.   Okay.  Are you familiar with an individual
  

 6   named Allan Wylie?
  

 7          A.   I know Mr. Wylie, yes.
  

 8          Q.   And are you familiar with analyses that he
  

 9   has performed in the past?
  

10          A.   He did publish a paper looking at
  

11   groundwater trends in the Valley, I believe in 2019,
  

12   that looked at groundwater trends from 1991 through
  

13   current at the time of publication.  And he also
  

14   reported and used Mann-Kendall analysis on that trend
  

15   data.
  

16          Q.   Erick, if I could have you direct your
  

17   attention to Exhibit 24 in the binder in front of you,
  

18   please.
  

19               Have you seen this document before, Erick?
  

20          A.   I have seen this, yes.
  

21          Q.   Can you describe to me what it is.
  

22          A.   This was a summary presentation that was
  

23   given at the Advisory Committee meeting, I believe in
  

24   February, by Zach Hill, Dave Shaw, and myself.
  

25          Q.   And when you say "Advisory Committee
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 1   meeting," would that be the Advisory Committees for the
  

 2   Big Wood Groundwater Management Area?
  

 3          A.   Yes.
  

 4          Q.   Okay.  And did you attend most of those, if
  

 5   not all, of those meetings?
  

 6          A.   I did not attend most of them.  I attended
  

 7   some, I would say, at the direction of the Board when
  

 8   they asked me to attend.
  

 9          Q.   Okay.  If I could just have you turn to
  

10   page 25, please.
  

11          A.   Okay.
  

12          Q.   And I guess I should have asked you, so you
  

13   didn't prepare this whole presentation; correct?
  

14          A.   That is correct.
  

15          Q.   Okay.  This particular page, page 25, is
  

16   this a portion of the presentation that is attributable
  

17   to your work?
  

18          A.   Yes, page -- on page 25 is entirely my
  

19   work.
  

20          Q.   Okay.  And can you describe to us what this
  

21   is.  Is this one of your trend flow analyses that you
  

22   calculated?
  

23          A.   Yes, it is.  So this is the Mann-Kendall
  

24   results of flows at Silver Creek at Sportsman's Access.
  

25          Q.   Okay.  And it looks like this is a pretty
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 1   lengthy time period, about 45 years; is that right?
  

 2          A.   Yes.
  

 3          Q.   Okay.  And can you just explain the tau and
  

 4   the p value categories and what those signify.
  

 5          A.   I'll do my best.  So in an effort not to
  

 6   feel like you're in Stats 101 again --
  

 7          MR. THOMPSON:  Or ever.
  

 8          THE WITNESS:  -- or ever, just to provide some
  

 9   context -- and this is a little bit of a pet peeve of
  

10   mine, is the word "significantly" that's used often in
  

11   proceedings like this.  And I've heard it many, many
  

12   times.
  

13               In the scientific field "significantly" has
  

14   very specific connotations associated with it.  And so
  

15   it -- in my opinion, it's very inappropriate to use the
  

16   word "significant" unless you've done statistical
  

17   analysis on data.  So it's just a little bit of a pet
  

18   peeve.  Soapbox.  I apologize for that.
  

19               So what I did to develop this table is I
  

20   took flow data for the period of record from 1975
  

21   through 2020.  This was done in January or February of
  

22   this year, so it did not extend -- I did not extend it
  

23   into 2021.  And I took -- and averaged the monthly
  

24   data, so I had one value per month over the time
  

25   period.
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 1               And then I ran the Mann-Kendall analysis
  

 2   that looks at trends in the data.  And so rather than
  

 3   just plotting a line, some of the concerns that were
  

 4   raised earlier with -- at Silver Creek from 2017, that
  

 5   depending on the period of record, that can influence
  

 6   the trend data.
  

 7               And so for the period of record, 1975
  

 8   through 2020, the tau value gives the slope of that
  

 9   line.  It tells you what direction.  So the sign,
  

10   positive or negative, tells the direction of the trend
  

11   and then the value per year.
  

12               And then the p value represents the
  

13   statistical significance evaluation.  And so typically
  

14   in statistics a p value of .05 or less is considered
  

15   statistically significant.  And so if we look at the
  

16   stream gage at Sportsman's Access, there is a negative
  

17   trend for every month of the period of record, meaning
  

18   that every month that the streamflows have gone down
  

19   for the entire period of record.
  

20               The p values then are -- every month are
  

21   statistically significant, with the exception of May
  

22   and June.  And so there is a declining trend over the
  

23   entire period of record at Sportsman's Access.
  

24          Q.   Okay.  For Silver Creek?
  

25          A.   For Silver Creek, yes.
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 1          Q.   Okay.  And in your opinion, do these
  

 2   calculations indicate any connection to groundwater
  

 3   pumping?
  

 4          A.   So unfortunately, we cannot draw specific
  

 5   conclusions attributing all of the decline toward one
  

 6   specific source, whether -- so what I can say is that
  

 7   this is a -- likely a combination of atmospheric
  

 8   climate change, diversions into canal systems,
  

 9   groundwater pumping, changes in agricultural practices,
  

10   conversion from flood to sprinkler, a variety of
  

11   different sources.
  

12          Q.   Could I please have you turn to page 36 of
  

13   this exhibit.  I'm on page 36.  The title is "Water Use
  

14   Efficiency."
  

15          A.   I am there, yes.
  

16          Q.   Okay.  Is this particular slide, is this
  

17   attributable to work that you prepared or set forth in
  

18   this presentation?
  

19          A.   It is, yes.
  

20          Q.   And this particular slide says,
  

21   "Efficiency:  BWLWWUA assumes 90 percent for all
  

22   diversions."
  

23               Is that referencing Mr. Miller's
  

24   calculation of 90 percent irrigation efficiency?
  

25          A.   It -- it was, yes.
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 1          Q.   Okay.  Do you know where Mr. Miller
  

 2   acquired his data to calculate that certain percentage?
  

 3          A.   So Mr. Miller and Mr. Shaw and I have been
  

 4   meeting regularly for the last two years discussing
  

 5   different issues, trying to determine injury or
  

 6   discussion of this situation that we're in currently in
  

 7   this proceeding.
  

 8               Mr. Miller has always used an efficiency
  

 9   value for irrigation diversion that's, in my opinion,
  

10   high.  And I've raised that concern repeatedly over
  

11   time, and have not received any sort of feedback or any
  

12   sort of evidence that a 90 percent efficiency is an
  

13   appropriate value.  And so I was -- I was concerned
  

14   about those values as a blanket percentage applied
  

15   across the entire basin.
  

16          Q.   Okay.  And when you say you raised those
  

17   concerns, who did you raise those concerns to?
  

18          A.   To Mr. Miller.
  

19          Q.   Okay.  And you never received any data or
  

20   explanation?
  

21          A.   Just that he said that he had talked to an
  

22   agricultural engineer who said that was appropriate.
  

23          Q.   You don't know who that agricultural
  

24   engineer is, though, do you?
  

25          A.   I do not, no.
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 1          Q.   Okay.  Did you calculate your own
  

 2   irrigation efficiencies?
  

 3          A.   So for this presentation I selected just a
  

 4   few areas within the entire model basin to illustrate
  

 5   differences of irrigation efficiency.  And so I did
  

 6   look at, in this specific presentation, six different
  

 7   locations.
  

 8          Q.   Okay.  And would that -- would those
  

 9   calculations be on page 37?
  

10          A.   Yes.
  

11          Q.   Okay.  And out of these six calculations,
  

12   can you identify what ones are located within the
  

13   Bellevue Triangle?
  

14          A.   So the -- on page 37, I'm going to say the
  

15   three that are on the far right, Water Right
  

16   No. 37-22328, Water Right 37-8011A, and the very last
  

17   one that says just says "Agricultural Irrigation
  

18   Efficiency."
  

19          Q.   And where did you acquire your data to
  

20   perform these calculations?
  

21          A.   So I looked at -- for the two individual
  

22   water rights, I looked at water diversion data from --
  

23   provided by the watermaster for groundwater diversions
  

24   under that specific water right, and then overlaid the
  

25   water right place of use and used the Department of
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 1   Water Resources ET mapping ability, and generated
  

 2   METRIC crop irrigation requirements for those specific
  

 3   locations.
  

 4               For the last one this was diversion data on
  

 5   individual pivots and wheel lines that Mr. Hill
  

 6   provided me.  So that was diversion data not from the
  

 7   watermaster, but from Mr. Hill for those specific
  

 8   pivots.
  

 9          Q.   And this last column, the "Agricultural
  

10   Irrigation Efficiency" column, would that be the Silver
  

11   Springs Ranch?
  

12          A.   That's correct, yes.
  

13          Q.   Okay.  And just taking these one at a time,
  

14   the column for the "Individual User Efficiency Water
  

15   Right No. 37-22328," it says, "Irrigation Efficiency:
  

16   35.4 percent."  And then the second water right
  

17   individual, water right, 37-8011A, calculates
  

18   irrigation efficiency at 23.8 percent.  And then that
  

19   Silver Springs irrigation efficiency is calculated at
  

20   84 percent.
  

21               These are all substantially less than that
  

22   90 percent that we looked at on the prior page; right?
  

23          A.   That is correct, yes.
  

24          Q.   Okay.  If you turn to the next page, it
  

25   looks like perhaps there's a comparison of Mr. Miller's
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 1   calculations versus your calculations that we just
  

 2   looked at.  So page 38.
  

 3          A.   I'm there.
  

 4          Q.   The right two columns, one is efficiency
  

 5   90 percent and the other is efficiency 61.3 percent.
  

 6               Is that far right column based on your
  

 7   calculations?
  

 8          A.   That is correct.  Those are -- are just
  

 9   a -- yeah, to provide comparison of those specific
  

10   irrigation evaluations that were performed.
  

11          Q.   Okay.  So roughly he is calculating
  

12   30 percent more irrigation efficiency than you are?
  

13          A.   For these six locations, that's correct,
  

14   yes.
  

15          Q.   Okay.  And I think you testified earlier
  

16   that his locations were not specific to the Bellevue
  

17   Triangle; is that correct?
  

18          A.   That is correct.  That was basinwide, all
  

19   pumping within the model domain.
  

20          Q.   Okay.  And you're not entirely sure where
  

21   he acquired his data; is that right?
  

22          A.   I have not seen any supporting evidence of
  

23   that.
  

24          Q.   If we turn to slide 48 or page 48 of this
  

25   exhibit, please.
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 1               Is this particular page of the presentation
  

 2   work that you contributed?
  

 3          A.   This particular page was a reproduction of
  

 4   a page from Mr. Wylie's 2019 groundwater trend report
  

 5   that he published.
  

 6          Q.   Okay.  And would this be referencing that
  

 7   Mann-Kendall analysis that you were testifying about
  

 8   earlier that Mr. Wylie performed?
  

 9          A.   That is correct.
  

10          Q.   Okay.  And can you just walk us through
  

11   what his conclusions were.  These charts are a little
  

12   hard to read if you're not well-versed in statistics.
  

13          A.   Absolutely.  So in my previous chart that
  

14   we looked at -- and I don't recall what page that was,
  

15   20-something, I only reported the tau and the p value.
  

16   There's other values that are generated through a
  

17   Mann-Kendall analysis that Mr. Wylie produced here.
  

18               But if we look at the comparison of the tau
  

19   value, which is right underneath -- it's the row right
  

20   underneath "locations," that's the trend in slope of
  

21   the water elevations within each of these October,
  

22   November, or April months.
  

23               And then the p value is the second from the
  

24   bottom, is the -- the showing statistical significance.
  

25   So there's a positive trend in October, November, and
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 1   April.  But the p value is not statistically
  

 2   significant except for the April -- the month of April.
  

 3          MR. FLETCHER:  Director, the version of this
  

 4   report that was furnished in disclosure seems to be
  

 5   different than the one that this witness is testifying
  

 6   to.
  

 7          MS. O'LEARY:  I think we provided a corrected
  

 8   copy of this exhibit prior to the hearing.
  

 9               Is that right?
  

10          MR. THOMPSON:  And at the deposition, I believe,
  

11   the exhibit was replaced --
  

12          MS. O'LEARY:  Yeah.
  

13          MR. THOMPSON:  -- given to Mr. Rigby.
  

14          MR. RIGBY:  So it's part of the deposition?
  

15          MS. O'LEARY:  It is.  I think it's Exhibit 2,
  

16   maybe.
  

17          MR. FLETCHER:  But you didn't change it on
  

18   your --
  

19          MS. O'LEARY:  We circulated it prior to this
  

20   hearing.
  

21          MR. FLETCHER:  This page that the witness is
  

22   testifying to is not in the one that was disclosed as
  

23   part of your exhibits?
  

24          MS. O'LEARY:  We corrected that prior to this
  

25   hearing, though.
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 1          MR. THOMPSON:  I believe it was a day later,
  

 2   that supplemental disclosure.  It was in that.
  

 3          MR. RIGBY:  Oh, so it's located in the
  

 4   supplemental disclosure?
  

 5          MR. THOMPSON:  I think so.  Let me check.
  

 6          THE HEARING OFFICER:  Jeff, are we keeping up
  

 7   with this colloquy and identifying the people who are
  

 8   speaking?
  

 9          THE COURT REPORTER:  Yep.
  

10          THE HEARING OFFICER:  Okay.  With your back
  

11   turned to them?
  

12          THE COURT REPORTER:  Yeah, I got them.
  

13          MS. McHUGH:  Should we just go off the record
  

14   while we figure it out?
  

15          THE HEARING OFFICER:  Yeah, I think that's a
  

16   good idea.
  

17               Let's go off the record.
  

18               (Recess.)
  

19          THE HEARING OFFICER:  Back on the record.
  

20               And we are -- why don't you repeat,
  

21   Ms. O'Leary, where we're at and then -- you don't need
  

22   to repeat all of what we discussed, but just for
  

23   purposes of continuity, the exhibit and the page.
  

24          MS. O'LEARY:  Yes, Director.
  

25               So we are looking at South Valley Ground
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 1   Water District and Galena Ground Water District
  

 2   Exhibit 24.  It is the presentation to the Advisory
  

 3   Committee.  It was presented in February of this year.
  

 4   And it's -- there is a link to it on the Department's
  

 5   website.
  

 6               And we are now looking at page 48, which,
  

 7   as Erick has testified, is an excerpt that he pulled
  

 8   from Mr. Allan Wylie's September 2019 report showing
  

 9   the Mann-Kendall analysis that Mr. Wylie calculated.
  

10          THE HEARING OFFICER:  Great.  Thank you.
  

11          Q.   (BY MS. O'LEARY):  So, Erick, I'm not
  

12   entirely sure where we left off, but you were
  

13   explaining the analysis to me in layman's terms and
  

14   what you can discern from it.
  

15          A.   So just for comparison of the previous
  

16   Mann-Kendall statistics that were provided, the tau and
  

17   the p value are also shown.  The tau is the second row
  

18   underneath "location" -- well, it's of the first row
  

19   underneath "locations," excuse me, and the p value is
  

20   the second from the bottom.
  

21               So again, the tau just indicates direction
  

22   of trends.  So in this case it's positive from the
  

23   groundwater levels from October, November, and April
  

24   are all positive.  The p values are not -- excuse me,
  

25   are not statistically significant in October or
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 1   November, but is statistically significant in April.
  

 2          Q.   And what does that tell you?
  

 3          A.   It tells me that there's always a mixed
  

 4   bag.  We'd love for everything to be statistically
  

 5   significant that disproves the Noel hypothesis.  But in
  

 6   this case when things are not statistically
  

 7   significant, that means they're -- it could be, I'm
  

 8   going to call it noise, background -- you know, that
  

 9   there's not really -- there's not really a trend if
  

10   something's not statistically significant.
  

11               But it tells me that we don't have negative
  

12   levels of -- we don't have a declining aquifer from the
  

13   data presented from 1991 through 2018, I believe, is
  

14   when Allan did this analysis, and that the values in
  

15   April are showing a statistically significant trend.
  

16          Q.   And if I'm interpreting this correctly,
  

17   this analysis was performed looking at, depending on
  

18   the month, 43 to 46 locations; is that right?
  

19          A.   That's correct.
  

20          Q.   Okay.  And I believe Mr. Wylie actually in
  

21   the paragraph above, as you said that your takeaway is
  

22   the aquifer is not declining, he's stating that since
  

23   these values are all positive indicates rising
  

24   groundwater levels actually; right?
  

25          A.   That's -- that's what the trend data
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 1   suggests, yes.
  

 2          Q.   Okay.  Would you agree that it's fair to
  

 3   say that this analysis shows that the aquifer is
  

 4   stable?
  

 5          A.   That was the conclusion that Mr. Wylie
  

 6   reached in his -- in his language.  He says that there
  

 7   is no trend and -- he says -- to quote, he says,
  

 8   "Perhaps the October and November data contain enough
  

 9   noise that the trend is masked or there is no trend and
  

10   the water table is stable."
  

11          MS. O'LEARY:  Director, I would request that
  

12   this Exhibit 4 be admitted into -- or excuse me,
  

13   Exhibit 24 be admitted.  And that's South Valley Ground
  

14   Water District and Galena Ground Water District
  

15   Exhibit 24.
  

16          THE HEARING OFFICER:  Any objection to the
  

17   admission of this document?
  

18          MR. FLETCHER:  May I ask a question in aid of
  

19   objection?
  

20          THE HEARING OFFICER:  Yes.
  

21
  

22                    VOIR DIRE EXAMINATION
  

23   BY MR. FLETCHER:
  

24          Q.   Are you the sole author of this report?
  

25          A.   Mr. Fletcher, are you talking about the
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 1   entire presentation, or this page specifically, or --
  

 2          Q.   No.  I think she asked for admission of the
  

 3   entire presentation.
  

 4          A.   So this was a collaboration between Dave
  

 5   Shaw, Zach Hill, and myself.
  

 6          MR. FLETCHER:  I would object on the grounds
  

 7   he's not the sole author, and there's been no
  

 8   foundation laid for the rest of them.
  

 9          THE HEARING OFFICER:  Mr. Fletcher, I think I
  

10   already stated at the beginning that the presentation
  

11   documents were -- would be a part of the record the
  

12   Director would review.  So I'll overrule the objection
  

13   and allow this to come into evidence.  Thank you.
  

14               So the document marked as South Valley and
  

15   Galena Exhibit 24 is received into evidence.
  

16               (SVGWD GGWD Exhibit 24 received.)
  

17
  

18                CONTINUED DIRECT EXAMINATION
  

19   BY MS. O'LEARY:
  

20          Q.   Erick, are you aware that four Department
  

21   staff members submitted memorandums to the Director
  

22   regarding their analysis relating to this
  

23   administrative proceeding?
  

24          A.   Yes, I am aware of that.
  

25          Q.   Have you reviewed each of those four
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 1   memorandums?
  

 2          A.   I have.
  

 3          Q.   Okay.  And are you aware that each of those
  

 4   four individuals -- and those being Jennifer Sukow,
  

 5   Sean Vincent, Phil Blankenau, and Tim Luke -- testified
  

 6   at this hearing earlier this week?
  

 7          A.   Yes, I am aware of that.
  

 8          Q.   Did you listen in or were you present for
  

 9   any of that testimony?
  

10          A.   I heard most of the testimony.  I missed
  

11   most of Mr. Luke's, because I was traveling here on
  

12   Tuesday morning, I believe.
  

13          Q.   But you did hear Ms. Sukow's testimony?
  

14          A.   I did, yes.
  

15          Q.   Okay.  And how about Sean Vincent?
  

16          A.   Yes, I heard Sean Vincent's.
  

17          Q.   And is the same true for Phil Blankenau?
  

18          A.   Yes.
  

19          Q.   Do you believe that upon your review of --
  

20   having reviewed the memorandums that the data that
  

21   those four individuals used to create their memorandums
  

22   is based on the same type of flow data that you have
  

23   used in your modeling experience?
  

24          A.   Yes, I do believe that.
  

25          Q.   If I could have you direct your attention



Hearing - Vol. V - June 11, 2021 1264

  

 1   to -- it's actually the Department's Exhibit 2.  I
  

 2   think it's in one of those other binders.
  

 3          MS. CARTER:  I moved it to the green binder.
  

 4          THE WITNESS:  The green one?  Thank you.
  

 5          Q.   (BY MS. O'LEARY):  Erick, I'm
  

 6   referencing --
  

 7          A.   I'm sorry, Exhibit 2 of IDWR?
  

 8          Q.   Yes.  Is that from Jennifer Sukow to the
  

 9   Director dated May 17, 2021, her memorandum --
  

10          A.   Yes.
  

11          Q.   -- a corrected June 8th, 2021 version?
  

12          A.   That is correct, yes.
  

13          Q.   And you -- so you testified you have
  

14   reviewed this document; is that right?
  

15          A.   Yes.
  

16          Q.   And so you're aware that the curtailment
  

17   analysis that Ms. Sukow performed was based on using
  

18   2022 values in this memorandum; is that right?
  

19          A.   2002.
  

20          Q.   2002.  Thank you.
  

21          A.   Yes.  I am aware of that.
  

22          Q.   Okay.  Do you think that using 2002 as a
  

23   base year is reasonable to compare to this particular
  

24   year?
  

25          A.   I think at the time she wrote this memo,
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 1   that was a reasonable conclusion, yes.
  

 2          Q.   And can I just have you turn to page 21 of
  

 3   this document, please.  It's Table 1.  This is
  

 4   identified as Ms. Sukow's "Predicted responses to
  

 5   curtailment starting July 1 within the Wood River
  

 6   Valley 1.1 model boundary."
  

 7          A.   Yes, I'm there.
  

 8          Q.   Okay.  Have you tried to replicate the
  

 9   impact value that she calculated in this particular
  

10   table?
  

11          A.   Yes.  So using the supplemental information
  

12   that Ms. Sukow provided, I have replicated her model
  

13   curtailment run and have produced the same result, yes.
  

14          Q.   And what supplemental data are you
  

15   referring to?
  

16          A.   So she did provide complete MODFLOW files
  

17   to support this document.
  

18          Q.   Okay.  So that's what you looked at to
  

19   assist you in your replication?
  

20          A.   Yes.
  

21          Q.   And do you know what stress periods
  

22   Ms. Sukow used for this analysis?
  

23          A.   So she looked at several different
  

24   curtailment runs starting with different start dates
  

25   going through the end of the irrigation season.  And
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 1   according to the data that was in the supplemental
  

 2   information, it actually extends all the way through
  

 3   October, not -- it doesn't end in September.
  

 4               And so for this specific curtailment run in
  

 5   Table 1, she evaluated within the entire model domain
  

 6   curtailment of all groundwater pumping starting
  

 7   July 1st through the end of the irrigation season.  So
  

 8   four months.
  

 9          Q.   Okay.  Did she report four or three months?
  

10          A.   Well, she reported three, but she -- the
  

11   actual model run was four.
  

12          Q.   Okay.  And in your opinion, what time
  

13   period was the model intended to be run for?
  

14          A.   So the model was developed to be run from
  

15   the start date through the end date.  And -- and that's
  

16   how the model is run.  And so they -- they -- in this
  

17   specific case, they curtail or they modified the .wel
  

18   file, the input data for the model to exclude
  

19   groundwater diversions, reduce ET, and decrease
  

20   incidental recharge or excess irrigation from the whole
  

21   model for the months of July, August, and -- July,
  

22   August, September, and October for 2002.  But they run
  

23   the whole model, and then compare the two together.
  

24          Q.   Okay.
  

25          A.   So...
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 1          Q.   What significance or impact, if any, would
  

 2   you anticipate this shorter three-month stress period
  

 3   that Ms. Sukow relied upon?
  

 4          A.   This gets into discussions of uncertainty.
  

 5   And relying on a specific three-month response raises
  

 6   questions of increased uncertainty over the model
  

 7   results, based on Allan Wylie's uncertainty analysis
  

 8   that was done.
  

 9          Q.   Okay.  So you are aware of Mr. Wylie's
  

10   uncertainty analysis of model version 1.1?
  

11          A.   I am aware of that, yes.
  

12          Q.   Okay.  Do you recall what he predicted the
  

13   uncertainty in the Bellevue Triangle to be?
  

14          A.   If I remember correctly, he had two
  

15   locations that he looked at for uncertainty, so two
  

16   model cells that he evaluated and determined that it
  

17   was at 22 percent uncertainty at those two locations
  

18   over a ten-month period.
  

19          Q.   Okay.  So he's -- let me make sure I'm
  

20   understanding this right.  He's predicting a 22 percent
  

21   uncertainty over a ten-month span, and you are opining
  

22   that if you reduced that time period it creates even
  

23   more uncertainty; is that right?
  

24          A.   It -- it changes the uncertainty.  And
  

25   most -- the logical conclusion is it probably increases
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 1   its uncertainty, as opposed to decreasing it.  The
  

 2   predictive uncertainty indicates the response of stress
  

 3   at a certain location to river reaches over that period
  

 4   of time.
  

 5               And by decreasing the month evaluation, the
  

 6   timestamp that we're looking at, in my opinion, would
  

 7   most likely increase the uncertainty.  Now, I have not
  

 8   done that or run that to support that conclusion, but
  

 9   that's my -- that's my opinion of it.
  

10          Q.   Okay.  So it would be fair to say that
  

11   there is -- it's likely that Ms. Sukow's three-month
  

12   period has a greater uncertainty than 22 percent; would
  

13   you agree?
  

14          A.   I would agree with -- and she makes that
  

15   same observation.
  

16          Q.   In addition to the uncertainties that we
  

17   just talked about, is there uncertainty with the model
  

18   because of lack of data?
  

19          A.   Absolutely.  I -- there's lots of different
  

20   uncertainty besides just predictive uncertainty.
  

21   Uncertainty helps any modeler identify areas where they
  

22   can focus to collect more data to help reduce some of
  

23   that uncertainty.  And so uncertainty isn't always
  

24   necessarily a bad thing.  It helps identify areas that
  

25   can improve the model in the future.
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 1               And so there are -- there's framework
  

 2   uncertainty, there's model parameter uncertainty,
  

 3   there's calibration uncertainty, all those
  

 4   uncertainties, the date of availability.  If we have
  

 5   questions about gage information, that's also -- you
  

 6   know, just the raw data uncertainty as well.
  

 7          Q.   Okay.  Are you aware -- so have you
  

 8   reviewed the model final report?
  

 9          A.   I have, yes.
  

10          Q.   And let's just turn to it.  It's our
  

11   exhibit, South Valley Ground Water District and Galena
  

12   Ground Water District Exhibit 14.
  

13          A.   Okay.
  

14          Q.   So this is titled "Groundwater-Flow Model
  

15   for the Wood River Valley Aquifer System, Version 1.1."
  

16               Are you on that same document?
  

17          A.   I'm on that same document.
  

18          Q.   So this was actually authored by, among
  

19   others, Allan Wylie and Jennifer Sukow; right?
  

20          A.   That is correct.
  

21          Q.   Okay.  And if you could just turn to
  

22   pages 26 and 27, please.  This appears -- the latter
  

23   portion under "Conclusions," last about one-third of
  

24   the page, talks about significant data gaps.  And it
  

25   lists about nine or ten gaps that at the time this
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 1   report was created existed.
  

 2               Do you believe that these data gaps still
  

 3   exist within the model?
  

 4          A.   Absolutely.  The model was updated to 1.1,
  

 5   and these data gaps were identified.  There's been no
  

 6   update to the model.  So these data gaps still exist in
  

 7   the model.
  

 8          Q.   Okay.  So the suggestions for future work,
  

 9   such as installing transducers, monitoring certain
  

10   streams and recharge, all these items listed, you think
  

11   that they still exist?
  

12          A.   Yes.
  

13          Q.   In addition to the data gaps that we were
  

14   just discussing, do you believe that there are other
  

15   imperfections in the model or areas that raise
  

16   questions?
  

17          A.   No model is perfect.  And every model has
  

18   problems.  And having a model with 55,000-plus model
  

19   cells doesn't increase the accuracy of the model.  I --
  

20   earlier this week -- this is -- someone asked me in our
  

21   office what some estimates of hydraulic conductivity
  

22   were for the aquifer in a specific location within the
  

23   Bellevue Triangle for a different project.
  

24               And I opened that up and looked at those
  

25   values, and they were outrageously high, in my opinion.
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 1   And so I -- I started doing a little bit more
  

 2   investigating, and there are some values in the model
  

 3   that raise some serious questions about some of the
  

 4   sideboards that were placed on hydraulic conductivity
  

 5   calculations, to the order of layer one, I think, had a
  

 6   maximum hydraulic conductivity value of 500 -- over
  

 7   500,000 feet per day.  Layer two had a value of over
  

 8   950,000 feet per day, which I have never seen before.
  

 9               And so that raises some questions about
  

10   just the way the model was -- just some sideboards that
  

11   were placed on those parameters during calibration.
  

12          Q.   Okay.  So being logically applied, some of
  

13   the calculations that you are -- or some of the output
  

14   that you're receiving just isn't illogical; is that the
  

15   takeaway?
  

16          A.   Yeah.  Physically I just have never seen
  

17   that before.
  

18          Q.   Okay.  Can you please turn to Exhibit A in
  

19   that same binder that you're looking at.
  

20          A.   Is that the end?  Yes.
  

21          Q.   Yes.  It was a supplemental exhibit.  It's
  

22   Galena Ground Water District's supplemental exhibit.
  

23   And it was served on everyone on June 2nd.
  

24          A.   Okay.
  

25          THE HEARING OFFICER:  I don't know where you're
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 1   looking, Ms. O'Leary.
  

 2          THE WITNESS:  It is A.
  

 3          THE HEARING OFFICER:  Same binder?
  

 4          THE WITNESS:  Same binder, at the very end,
  

 5   Exhibit A.
  

 6          THE HEARING OFFICER:  Oh, okay.  Handwritten?
  

 7   Okay.  I found it.  Thank you.
  

 8          Q.   (BY MS. O'LEARY):  Erick, are you looking
  

 9   at an Excel spreadsheet with a list of Galena Ground
  

10   Water District members' water rights within the
  

11   proposed curtailment area?
  

12          A.   I am.
  

13          Q.   Have you seen this document before?
  

14          A.   Yes, I produced this document.
  

15          Q.   Okay.  And can you explain to me why you
  

16   produced this document.
  

17          A.   After the staff memorandums came out, the
  

18   Galena Ground Water District Board requested a list of
  

19   individuals within their district that were within the
  

20   proposed curtailment area.  And so using the
  

21   Department's water right information and cross-checking
  

22   that with the Galena Ground Water District members, I
  

23   generated this list of -- of members within the
  

24   curtailment area.
  

25          Q.   Okay.  And I count 21 water rights.
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 1               Is that what you recall being the number of
  

 2   water rights owned by Galena Ground Water members
  

 3   within that proposed curtailment area?
  

 4          A.   I count 21 as well.
  

 5          Q.   Okay.  And at the bottom it says, "Total
  

 6   4.04."
  

 7               Can you please tell me what that number
  

 8   signifies.
  

 9          A.   So these are water right -- water rights
  

10   with a partial decree or decreed flow rate, and so I
  

11   just totaled those up.  None of these water rights are
  

12   stacked or have a combination limit, so they're just
  

13   additive.
  

14          Q.   Okay.  And you testified earlier that in
  

15   addition to Ms. Sukow's memorandum she produced some
  

16   supplemental data; is that right?
  

17          A.   That's correct.
  

18          Q.   Were there .shp files within that data?
  

19          A.   There were several .shp files within her
  

20   data.
  

21          Q.   Were there any response functions embedded
  

22   within those .shp files?
  

23          A.   She did produce some response functions.  I
  

24   believe she testified in her testimony that those were
  

25   locations where there were points of diversion for
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 1   water rights within the Bellevue Triangle.  And so
  

 2   that -- those response functions were within those .shp
  

 3   files.
  

 4          Q.   Okay.  Did you look at the response
  

 5   functions associated with the 21 water rights located
  

 6   on this particular exhibit?
  

 7          A.   I looked at the response functions within
  

 8   the Galena Ground Water District area.  I don't think I
  

 9   necessarily cross-referenced it with these 21
  

10   specifically.  But they range somewhere between a 20 --
  

11   excuse me, 20 percent response and a 4 point -- it was
  

12   less than 5, but like 4.8 or 4.6 percent response.
  

13          Q.   And that was looking at the cells that were
  

14   in the area of where these water rights would have been
  

15   located; is that correct?
  

16          A.   Correct, yes.
  

17          Q.   Okay.  If a curtailment was ordered as a
  

18   result of this hearing, do you know how much of the
  

19   4.04 cfs the State would be allowed to curtail?
  

20          A.   I would imagine it would be the entire
  

21   diversion flow rate.
  

22          Q.   Okay.
  

23          A.   So the entire 4.04.
  

24          Q.   Okay.  Did you do any calculations to try
  

25   to quantify the impact of the -- this diversion rate if
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 1   a curtailment was ordered?
  

 2          A.   So I was concerned just because it's a
  

 3   nonlinear model, just using the response functions.  I
  

 4   was not really comfortable doing that.  And so I did
  

 5   actually run a model simulation following Ms. Sukow's
  

 6   analysis of just curtailment of Galena Ground Water
  

 7   District members.  And it was a reduction of 3.8 cfs,
  

 8   if I remember that number correctly, which is based off
  

 9   ET, not necessarily the face of the water right value.
  

10          Q.   Okay.  So your calculations show an impact
  

11   that these particular water rights in this exhibit
  

12   would have if a curtailment was issued would be what?
  

13          A.   3.8 cfs.
  

14          MS. O'LEARY:  Okay.  Director, this has been
  

15   submitted as Exhibit A, but I'm just thinking for
  

16   record purposes that perhaps it should be numbered as
  

17   Exhibit 41.  We would like to have this -- we'd move to
  

18   have this admitted.
  

19          THE HEARING OFFICER:  Okay.  Do we want to
  

20   remark it somehow?
  

21          MR. FLETCHER:  Did you say 41?
  

22          MS. O'LEARY:  Yes.
  

23          THE HEARING OFFICER:  It will be a joint
  

24   exhibit, then, is what you're proposing?
  

25          MS. O'LEARY:  Yes.  South Valley Ground Water
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 1   District and Galena Ground Water District Exhibit 41.
  

 2   Thank you.
  

 3               (SVGWD GGWD Exhibit 41 marked.)
  

 4          MR. FLETCHER:  You don't want it to be Heather
  

 5   Exhibit A?  No.
  

 6          Q.   (BY MS. O'LEARY):  Erick, I'd just like
  

 7   to -- I'm just wondering, those calculations for impact
  

 8   that you did, did you do them for any specific months?
  

 9          A.   Of the model run of these Galena Ground
  

10   Water District members?  I did.  I did it the same way
  

11   that Ms. Sukow did from July through the end of the
  

12   irrigation season.
  

13          Q.   And each of those months had an impact of
  

14   3.8?
  

15          A.   No.  That was -- that was the reduction in
  

16   pumping at the location.  The impact to Silver Creek
  

17   specifically was substantially smaller.  And if I -- it
  

18   was all three of -- all three months of July, August,
  

19   and September were less than a half a cfs.
  

20          Q.   Okay.  So I just want to make sure I'm
  

21   understanding this correctly, you're saying that if a
  

22   curtailment occurred, the impact that Silver Creek
  

23   would see, based on your calculations, would be maybe a
  

24   half of a cfs?
  

25          A.   That's -- that's what the model output
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 1   suggests, yes.
  

 2          Q.   Okay.  But you can't determine the timing
  

 3   on that impact, can you?
  

 4          A.   The model shows timing, it raises questions
  

 5   about timing about uncertainty.  But the model, yes,
  

 6   definitely does respond and show that in July, August,
  

 7   September there are certain flow rates.  But it doesn't
  

 8   quantify or calculate the uncertainty associated with
  

 9   that.
  

10          Q.   Okay.  Erick, you've testified that you've
  

11   been attending this proceeding throughout the week.
  

12               Were you present for Eric Miller's
  

13   testimony in this proceeding?
  

14          A.   I was.
  

15          Q.   Have you reviewed Mr. Miller's June 1st,
  

16   2021 report that he prepared?
  

17          A.   I have reviewed that, yes.
  

18          Q.   Could we turn to that.  It's Miller
  

19   Exhibit 1.
  

20          A.   I have no idea which binder this is in.
  

21          MR. RIGBY:  It's the big white one.
  

22          THE HEARING OFFICER:  It would be in this one.
  

23          THE WITNESS:  Okay.
  

24          THE HEARING OFFICER:  But I think you have one
  

25   right underneath that Picabo exhibits.
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 1          THE WITNESS:  Oh, sorry, Director.  I didn't
  

 2   know that was yours.
  

 3               So it's under Miller 1?
  

 4          Q.   (BY MS. O'LEARY):  Yes.
  

 5          MR. RIGBY:  It's at the beginning.  At -- yeah.
  

 6   A couple down from there.
  

 7          THE WITNESS:  Oh, Miller.  There you go.
  

 8          MR. RIGBY:  There you go.
  

 9          Q.   (BY MS. O'LEARY):  I'm looking at a
  

10   document titled "Impacts to surface water rights in the
  

11   Little Wood/Silver Creek drainage."
  

12          A.   Yes, I have that document.
  

13          Q.   Okay.  And this is what you were referring
  

14   to as Eric Miller's report; is that correct?
  

15          A.   Yes, the one dated June 1st, 2021.
  

16          Q.   And if we turn to page 2 of this document,
  

17   my understanding from reading this report is that
  

18   Mr. Miller used 2007 as the -- as his base year for his
  

19   curtailment analysis; would that be correct?
  

20          A.   That is correct, yes.
  

21          Q.   And it -- again, from my understanding, it
  

22   appears that he used that particular year based on a
  

23   2019 model run that Jennifer Sukow performed.
  

24          A.   That is correct.
  

25          Q.   Okay.  Now, you testified earlier that
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 1   Ms. Sukow's 2007 reliance on her calculation -- did she
  

 2   use the 2007 or 2002 in her memorandum?
  

 3          A.   In her memorandum she used 2002.
  

 4          Q.   Okay.  So would you agree that the 2007
  

 5   year that Mr. Miller used and that Ms. Sukow used in
  

 6   her 2019 run was also reasonable?
  

 7          A.   Yes, I think that they were both dry years.
  

 8          Q.   Okay.  So did you review how Mr. Miller
  

 9   applied his methodology?
  

10          A.   I have -- I have reviewed that, yes.
  

11          Q.   Okay.  And did you form any opinion about
  

12   how he ran his model?
  

13          A.   I have concerns about the additive approach
  

14   from previous years, just because the model is not
  

15   linear.  And I -- I believe I indicated to -- yeah,
  

16   I'll just leave it there.
  

17          Q.   When you say that you have concerns about
  

18   his additive approach, can you break that down for me.
  

19          A.   So my understanding of Mr. Miller's
  

20   methodology is that he took the percentage of response
  

21   from the 2007 curtailment run to Silver Creek, and that
  

22   extending over three year -- that extends over a
  

23   three-year period.
  

24               He then took the anticipated consumptive
  

25   use using pumping data from 2019, 2020, and an
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 1   estimated 2021 year, and then applied those percentages
  

 2   of response from 2019, 2020, and 2021 to project total
  

 3   impact in 2021.
  

 4          Q.   And you testified you have concerns.
  

 5               So is it fair to say that's not how you
  

 6   would have performed your analysis?
  

 7          A.   It's not.  And I think that Mr. Miller was
  

 8   handicapped, because he didn't have access to the
  

 9   model.  But I would have actually run three consecutive
  

10   years of pumping in the model to generate a response,
  

11   as opposed to taking an additive approach just based on
  

12   one response, one-year response.
  

13          Q.   Okay.  And if we look at --
  

14          A.   And, Heather, can I also just add that this
  

15   is looking at the entire model -- so Ms. Sukow's
  

16   analysis, both in her 20 -- her 2007 and her 2002
  

17   curtailment runs from 2000 -- I'm getting a lot 2000s
  

18   in my head here.  So 2002 curtailment run that she did
  

19   for this proceeding in her May 17th, 2021 memo and her
  

20   2007 curtailment run that she produced as part of the
  

21   modeling update to model version 1.1, included the
  

22   entire model domain.
  

23               And so looking at curtailment just in the
  

24   Bellevue Triangle also probably is not appropriate to
  

25   look at a three-year response because there's no
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 1   equivalent percentages of that three-year -- the
  

 2   response from just curtailment within the Bellevue
  

 3   Triangle.
  

 4               Does that make sense?  Do you follow me?
  

 5          Q.   So you're saying that the hydrologic
  

 6   benefits, you don't believe that there would be a
  

 7   three-year response from one year of curtailment; is
  

 8   that correct?
  

 9          A.   I have not looked at that, and I have not
  

10   evaluated that.
  

11          Q.   Okay.
  

12          A.   So I don't believe that it would look the
  

13   same with curtailment just in the Triangle.
  

14          Q.   Okay.  And that's because one good water
  

15   year versus one bad water year can have just drastic
  

16   results; is that fair?
  

17          A.   So that's definitely fair with an additive
  

18   approach, because it's not linear.  I think just
  

19   reducing the scale of the model and looking just at
  

20   curtailment in the Triangle also reduces the length of
  

21   impact that we're seeing in those curtailment runs in
  

22   2007 and 2002.
  

23          Q.   Okay.  Do you recall Mr. Miller testifying
  

24   that he received pumping data from the watermaster,
  

25   Kevin Lakey?
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 1          A.   I do recall that, yes.
  

 2          Q.   And you've testified earlier here this
  

 3   afternoon that the model is only as accurate as the
  

 4   data that is put into it; is that correct?
  

 5          A.   Yeah.  Absolutely.
  

 6          Q.   So if you were to put inaccurate data into
  

 7   the model, is it fair to say that the results that are
  

 8   output would also be inaccurate?
  

 9          A.   Yeah, because it would be based on that
  

10   inaccurate input data.
  

11          Q.   Have you yourself received any pumping data
  

12   from Kevin Lakey with regards to the Wood River Valley?
  

13          A.   I believe I received data from Kevin in
  

14   January of 2020 pumping data.
  

15          Q.   Did you make any effort to determine
  

16   whether the numbers or information that Mr. Lakey
  

17   provided you were accurate?
  

18          A.   We -- I did look at those and identified
  

19   several that were incorrect and notified Mr. Lakey.  I
  

20   also, in discussions with Mr. Shaw and Mr. Hill, they
  

21   identified several that were incorrect in the Galena
  

22   Ground Water -- or sorry, the South Valley Ground Water
  

23   District as well.
  

24          Q.   And did you notify Mr. Lakey of those
  

25   errors?
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 1          A.   We notified Mr. Lakey of the errors in the
  

 2   Galena Ground Water District, not anything to do with
  

 3   South Valley.
  

 4          Q.   Okay.  Do you know whether those errors
  

 5   were corrected?
  

 6          A.   I have not seen any update to those pumping
  

 7   data to date.
  

 8          Q.   Okay.  So it's possible that they have not
  

 9   been corrected?
  

10          A.   It is possible.
  

11          Q.   Okay.  So if Mr. Miller's report is based
  

12   on inaccurate numbers provided by Mr. Lakey, then his
  

13   results would also be inaccurate; is that correct?
  

14          A.   Yes.
  

15          Q.   And if we look back at page 2 of this
  

16   Miller Exhibit 1, the last paragraph, the first part of
  

17   the last paragraph is "Anticipating withdrawals for
  

18   2021 were reduced by 15 percent to arrive at an average
  

19   value of consumptive use for each corresponding year."
  

20               Do you see that?
  

21          A.   Yes, I do see that.
  

22          Q.   Do you have any opinion about this
  

23   conclusion?
  

24          A.   I think that irrigation efficiency values
  

25   of 85 percent are very difficult to achieve.  And I --
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 1   Mr. Miller alluded to some other study that was done
  

 2   recently that concluded a much higher efficiency value.
  

 3   But based on my brief look at several places within the
  

 4   Valley, I think that that number is still -- 85 percent
  

 5   is still very high.
  

 6          Q.   And when you're saying your look at several
  

 7   places in the Valley, would that be those three
  

 8   locations that we talked about in Exhibit 4 -- 24 that
  

 9   are located within the Bellevue Triangle?
  

10          A.   So those specific locations, and then just
  

11   my experience with irrigation efficiencies, yes.
  

12          MS. O'LEARY:  Okay.  Thank you.  That's all I
  

13   have.
  

14          THE HEARING OFFICER:  Thank you, Ms. O'Leary.
  

15               Questions, Mr. Barker?
  

16               Mr. Thompson?
  

17          MR. THOMPSON:  I have a few.
  

18               May I stay seated?
  

19          THE HEARING OFFICER:  Depends on how loudly you
  

20   speak.
  

21          MR. THOMPSON:  I'll speak up.
  

22          THE HEARING OFFICER:  Maybe we'll give you the
  

23   microphone.
  

24   ///
  

25   ///
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 1                     DIRECT EXAMINATION
  

 2   BY MR. THOMPSON:
  

 3          Q.   Mr. Powell, Travis Thompson for the South
  

 4   Valley Ground Water District.
  

 5               You looked at Ms. Sukow's May 17th report;
  

 6   is that correct?
  

 7          A.   That is correct.
  

 8          Q.   And you heard her testimony earlier this
  

 9   week; is that true as well?
  

10          A.   That is true.
  

11          Q.   And she used the term "significant."  And
  

12   I -- I'll represent on page 23, looking at the modeled
  

13   results of curtailment, she describes that the
  

14   curtailed water remaining in the aquifer, 67 percent as
  

15   being a significant portion, and she also references
  

16   the predicted increases in Silver Creek to be
  

17   significant.
  

18               Now, from your review of this report, did
  

19   she conduct that Mann-Kendall statistical analysis for
  

20   these statements?
  

21          A.   I haven't seen anything to support that --
  

22   that significant work.  People use it all the time to
  

23   just indicate a substantial or large number, but I
  

24   haven't seen anything to indicate that any statistics
  

25   were run.
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 1          Q.   Okay.  And getting back to the -- I guess
  

 2   what you've heard of the hydraulic conductivity values
  

 3   you reviewed for a couple cells, is that true, the
  

 4   500,000 feet per day, the 950,000 feet per day?
  

 5          A.   Yeah, in excess of those numbers.
  

 6          Q.   And do those values, in your mind, impact
  

 7   the reliability of the model results?
  

 8          A.   It definitely raises questions about model
  

 9   aquifer parameters that are used, and then therefore
  

10   impacting the results, yes.
  

11          Q.   How do you calculate conductivity values?
  

12          A.   Like in a laboratory?
  

13          Q.   I guess for purposes of the model
  

14   parameters, how do they come up with those numbers?
  

15          A.   So we use hydraulic conductivity all the
  

16   time technically, and we usually use pumping data, so
  

17   well pumping data, volume and drawdown to estimate,
  

18   through a variety of different equations, what the
  

19   hydraulic conductivity values are.
  

20               We built a groundwater model 12 years ago
  

21   in the central area of the Valley for -- at the request
  

22   of the Department for a water right permit and transfer
  

23   application.  And based on those numbers we were using
  

24   values of about 300 feet per day.  And so we -- we use
  

25   actual pumping data.
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 1               Through model calibration, the Department
  

 2   uses a process called PEST.  And they put sideboards on
  

 3   values.  And PEST automatically adjusts those
  

 4   parameters within those -- that range to produce values
  

 5   that best match the goal.  So streamflows and aquifer
  

 6   elevations.
  

 7               Does that answer your question?
  

 8          Q.   I think so.  For those values you reviewed,
  

 9   the 500,000 and 950,000 feet per day, what kind of flow
  

10   rate is that?  What's that compared to.
  

11          THE HEARING OFFICER:  Just a minute.  We're
  

12   having trouble with transmission, I think.
  

13          MS. JENKINS:  That's why.
  

14          THE HEARING OFFICER:  That's the reason.
  

15          MS. JENKINS:  They should be charged, though.
  

16          Q.   (BY MR. THOMPSON):  Sorry, Mr. Powell.
  

17   I'll repeat the question.
  

18               Those values, those conductivity values you
  

19   reviewed, would that relate to any sort of flow rate?
  

20   Would that be comparable as far as how quick water is
  

21   moving?
  

22          A.   I have never seen values that high, so I
  

23   have no idea what to even compare it to.
  

24          Q.   So if you had updated information or
  

25   different conductivity values that showed something
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 1   different, how would you go about making those changes
  

 2   in the model?
  

 3          A.   So we would have to change -- well, the
  

 4   model would have to be recalibrated entirely if we were
  

 5   to adjust the range of those aquifer parameters, which
  

 6   is a significant undertaking.  And so we could go
  

 7   through and just adjust the parameters in the current
  

 8   model, but then the model wouldn't be calibrated and it
  

 9   wouldn't be -- we couldn't use it for anything that
  

10   would be for any actual purpose.
  

11          Q.   So if you had different information for
  

12   those cells you looked at and you wanted to recalibrate
  

13   the model, what kind of process would that take?
  

14          A.   It would be a substantial process, one
  

15   that -- that usually takes the Department several --
  

16   and I'm going to qualify this.  I'm not sure how long
  

17   it actually takes them, but usually it's years
  

18   following the availability of data before they
  

19   recalibrate the model information.
  

20          Q.   So as far as testing the results of the
  

21   Department's memo in this case, would you have had time
  

22   to undertake that type of analysis between May 17th and
  

23   the start of this hearing?
  

24          A.   Absolutely not.
  

25          MR. THOMPSON:  Thank you.  That's all the
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 1   questions I have.
  

 2          THE HEARING OFFICER:  Any questions from the
  

 3   joint participants in category three?
  

 4          MR. BROMLEY:  No.
  

 5          MR. LAWRENCE:  No.
  

 6          MS. McHUGH:  No.
  

 7          THE HEARING OFFICER:  Mr. O'Bannon?
  

 8          MR. O'BANNON:  No questions.
  

 9          THE HEARING OFFICER:  Cross-examination.
  

10               Mr. Fletcher, so you'll lead?
  

11          MR. FLETCHER:  Thank you.
  

12
  

13                      CROSS-EXAMINATION
  

14   BY MR. FLETCHER:
  

15          Q.   Mr. Powell, I represent Big Wood Canal
  

16   Company.  I'd like you to turn to Exhibit 23, please.
  

17          THE HEARING OFFICER:  And this would be
  

18   Exhibit 23 --
  

19          MR. FLETCHER:  South Valley's -- South
  

20   Valley/Galena's Exhibit 23.
  

21          THE HEARING OFFICER:  Thank you.
  

22          THE WITNESS:  I have Exhibit 23.
  

23          Q.   (BY MR. FLETCHER):  You helped author this
  

24   report; correct?
  

25          A.   That's incorrect.
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 1          Q.   Who authored this report?
  

 2          A.   I believe this was the product of Zach Hill
  

 3   and Dave Shaw.
  

 4          Q.   Okay.  You referred to it in your
  

 5   testimony?
  

 6          A.   No.
  

 7          Q.   I would like you to look at page 4, the top
  

 8   of the right-hand column.  It says, "The Big Wood River
  

 9   and Silver Creek are a complex, interconnected
  

10   hydrologic system, the relationship between the surface
  

11   and groundwater systems such that any stress on one
  

12   system will result in an effect on the other."
  

13               Do you agree with that statement?
  

14          A.   I do.
  

15          Q.   Can explain what that means.
  

16          A.   That they are combined to -- the water that
  

17   shows up in Silver Creek I would say originates in the
  

18   Big Wood River or through precipitation in the Valley,
  

19   and that they are -- there is hydraulic connection
  

20   between -- between those river sources.
  

21          Q.   I'd like you to turn to page 8, please.
  

22          THE HEARING OFFICER:  And I'm assuming,
  

23   Mr. Fletcher, that you are referring to the numbering
  

24   on the original document, not the exhibit numbering.
  

25          MR. FLETCHER:  That's correct.
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 1          THE HEARING OFFICER:  So page --
  

 2          MR. FLETCHER:  I'm looking at the page numbers
  

 3   at the bottom of the page.
  

 4          THE HEARING OFFICER:  Yeah.  Okay.
  

 5          Q.   (BY MR. FLETCHER):  Are you familiar with
  

 6   the development of wells -- excuse me, I'm sorry.
  

 7          A.   It's okay.
  

 8          Q.   Are you familiar with the history of well
  

 9   development in the South Valley Ground Water District?
  

10          A.   Like actual well construction; is that your
  

11   question?
  

12          Q.   When it occurred.
  

13          A.   Yes.
  

14          Q.   Okay.  I'd like you to look at the
  

15   right-hand column on page 8.  It states, "Several
  

16   hundred wells have been drilled in the District since
  

17   1940."
  

18               Do you agree with that statement?
  

19          A.   I honestly have no idea --
  

20          Q.   Okay.
  

21          A.   -- what number that is.
  

22          Q.   Okay.  Well, tell me what your familiarity
  

23   is with the history of well development in the South
  

24   Valley Ground Water District.
  

25          A.   I've looked at groundwater rights within
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 1   the Basin 37 that I would call the Wood River Valley,
  

 2   both from a water right point of view and also from the
  

 3   point of diversion file used in the Wood River Valley
  

 4   Model, and have looked at priority dates for those.  I
  

 5   have not counted how many wells have been drilled since
  

 6   1940.
  

 7          Q.   So you wouldn't know that -- how many were
  

 8   drilled between 1947 and 1963, for instance?
  

 9          A.   I would have no idea.
  

10          Q.   So let's move on down to the second full
  

11   paragraph on the right-hand column.  It says,
  

12   "Groundwater pumping has affected groundwater levels
  

13   and available water.  Groundwater pumps increased
  

14   steadily for the period of record and have affected the
  

15   delivery of surface water and groundwater levels in the
  

16   South Valley Ground Water District."
  

17               Do you agree with that statement?
  

18          A.   I would.
  

19          Q.   I would like you to turn to page 15,
  

20   please.
  

21               Are you familiar with the trends of surface
  

22   water supplies in the Big Wood system?
  

23          A.   I am familiar with those trends.
  

24          Q.   Okay.  Looking at page 15, it indicates
  

25   that since between 1970 and 2016 surface water supplies
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 1   on the Big Wood River have declined 26 percent; isn't
  

 2   that correct?
  

 3          A.   That's what this document says, yes.
  

 4          Q.   Do you agree with that?
  

 5          A.   I have not run that analysis from 1970
  

 6   through 2016.
  

 7          Q.   What is your opinion about the trend of
  

 8   water supplies on the Big Wood between 1970 and 2016?
  

 9          A.   Well, again, I haven't run 1970 through
  

10   2016, so I can't really speak to that.  I can say that
  

11   I did an analysis in Exhibit 24, page 11, that looks at
  

12   trends from 1915 through 2020, which is with the whole
  

13   period of record for the Big Wood River at Hailey, and
  

14   through 1960 through 2020, which is close to the same
  

15   period that you were referring to.
  

16          Q.   And what has the trend been?
  

17          A.   So from 1915 through 2020 every month was
  

18   showing a positive trend, except for the month of July.
  

19   But the only statistically significant month that
  

20   showed positive -- that was statistically significant
  

21   was March from 1915 through 2020.
  

22               On page 14 it looks at from 1960 through
  

23   2020.  And the trend is reversed, that we have negative
  

24   trends for every month except March and April, but
  

25   there are no statistically significant trends based on
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 1   the Mann-Kendall analysis.
  

 2          Q.   Do you know -- do you have an opinion as to
  

 3   what created that change or that reversal of trend?
  

 4          A.   My opinion on that is that the river at
  

 5   Hailey is predominantly driven by precipitation.  And
  

 6   so the trends we're seeing are changes in precipitation
  

 7   amounts.
  

 8          Q.   Do you believe the river at Hailey is also
  

 9   affected by groundwater pumping?
  

10          MR. LAWRENCE:  Objection.  Outside the scope of
  

11   the proceeding.
  

12          MR. FLETCHER:  He just testified what the trend
  

13   was at Hailey.
  

14          MR. LAWRENCE:  The scope of this proceeding is
  

15   groundwater pumping within the Bellevue Triangle, not
  

16   groundwater pumping elsewhere.
  

17          MR. FLETCHER:  Well, you should have objected to
  

18   the prior answer, then.
  

19          THE HEARING OFFICER:  No, I think they're
  

20   different.  I want to limit the scope of this
  

21   particular hearing, Mr. Fletcher.
  

22               Sustained.
  

23          Q.   (BY MR. FLETCHER):  I'm not sure what is
  

24   the accurate page number on Exhibit 24, but there is a
  

25   page number in there that has your calculation of
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 1   irrigation efficiencies; is that correct?
  

 2          A.   That is correct.
  

 3          Q.   And what is that page number?
  

 4          A.   So there's a brief description of those on
  

 5   page 37, and then it's summarized on page 38.
  

 6          Q.   So on page 37 you have six different
  

 7   columns; correct?
  

 8          A.   That's correct.
  

 9          Q.   And for agricultural irrigation your
  

10   efficiency is 84 percent; correct?
  

11          A.   The last three are all agricultural
  

12   applications.
  

13          Q.   Okay.  Give me one minute.
  

14          A.   Not going anywhere.
  

15          Q.   Okay.  Well, when you talk about
  

16   agricultural, you're saying that municipal efficiency
  

17   is agricultural?
  

18          A.   No.  The last three.  The individual water
  

19   right -- and I apologize to whoever owns these water
  

20   rights.  I was not intending for them to be in the
  

21   limelight here.  But Water Right 37-22328, 37-8011A,
  

22   and then the Silver Springs Ranch, which is the last
  

23   one, those are the three that are within the Bellevue
  

24   Triangle area.
  

25          Q.   And do you know how the water right, for
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 1   example, 37-22328, how they are applying their water?
  

 2          A.   I have no knowledge of their system
  

 3   application.  I just picked two random water rights out
  

 4   of the watermaster's delivery records for 2018 --
  

 5          Q.   Okay.
  

 6          A.   -- and used METRIC ET to figure out what
  

 7   the consumptive -- the crop irrigation requirement was
  

 8   for those two.
  

 9          Q.   Okay.  So you don't know, looking at these
  

10   various columns, what percentage of diversions are
  

11   similar to each of the columns in the Triangle?
  

12          A.   I'm sorry.  I don't understand that
  

13   question.
  

14               Can you rephrase that?
  

15          Q.   Well, under agricultural irrigation, how
  

16   much -- let me word it a different way.
  

17               What percentage of diversions in the
  

18   Bellevue Triangle is agricultural irrigation?
  

19          A.   I don't know that value off the top of my
  

20   head.
  

21          Q.   So when you did your net result of
  

22   irrigation efficiency, you didn't weight that to the
  

23   percentages of the various types that are in your
  

24   columns?
  

25          A.   No.  My only intent was just to show that a
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 1   blanket 90 percent was probably inaccurate.
  

 2          Q.   Okay.  Well, Mr. Miller didn't use
  

 3   90 percent in his report, did he?
  

 4          A.   For -- at the time of this production for
  

 5   this presentation, he had used 90 percent, yes.
  

 6          Q.   He had, but in his final report that was
  

 7   admitted, Exhibit 1, Miller Exhibit 1, he used
  

 8   85 percent, didn't he?
  

 9          A.   He did.  Absolutely.
  

10          Q.   Okay.  And this report says agricultural
  

11   irrigation efficiency is 84 percent; correct?
  

12          A.   For that one farm, there was 84 percent,
  

13   yes.
  

14          Q.   And Jennifer Sukow also used 85 percent;
  

15   isn't that correct?
  

16          A.   That is the number that she used, yes.
  

17          Q.   I believe you were making reference to the
  

18   Wylie report.  You were talking about the aquifer
  

19   being -- or the groundwater -- well, you talked about
  

20   something being stabilized.
  

21               What were you referring to?
  

22          A.   That was Mr. Wylie's report that he issued
  

23   in 2019.
  

24          Q.   What were you referring to that was
  

25   being -- that has stabilized?
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 1          A.   I was quoting him that said that the
  

 2   aquifer -- there's no trend and the water table is
  

 3   stable.
  

 4          Q.   Okay.  So it's the water stable that has
  

 5   stabilized?
  

 6          A.   That's what he concluded, yes.
  

 7          Q.   Okay.  And did any significant event occur
  

 8   in 1991, that you're aware of, that may have led to
  

 9   that stabilization?
  

10          A.   I believe you're probably referring to
  

11   the -- to the formation of the groundwater management
  

12   area.
  

13               Is that what it's classified as?
  

14          Q.   I'm just asking you if you're aware of any.
  

15          A.   I -- I -- I believe that happened in 1991.
  

16          Q.   Did anything else happen --
  

17          A.   Not that I'm --
  

18          Q.   -- that you're aware of that could affect
  

19   this?
  

20          A.   Not that I'm aware of.
  

21          Q.   Was a moratorium put in place on
  

22   groundwater development?
  

23          A.   I don't remember the date of that.
  

24          Q.   Okay.  And if in fact there had been a
  

25   moratorium put in place, that could help stabilize
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 1   groundwater levels; correct?
  

 2          MS. O'LEARY:  Objection.  Speculation.
  

 3          MR. FLETCHER:  He's an expert.
  

 4          Q.   In your opinion.
  

 5          A.   In my opinion, yes.
  

 6          THE HEARING OFFICER:  Just a minute.
  

 7               Overruled.
  

 8          MR. FLETCHER:  Thank you.
  

 9          THE HEARING OFFICER:  Thank you.
  

10          Q.   (BY MR. FLETCHER):  Does that mean -- when
  

11   you used the term "the groundwater levels are
  

12   stabilized," does that mean that they're no longer
  

13   impacting surface water supplies?
  

14          A.   That's not the conclusion that anyone has
  

15   reached.
  

16          Q.   Okay.  So the fact that water tables are
  

17   stabilized means that the water table is not declining
  

18   any further; correct?
  

19          A.   Correct.
  

20          Q.   And that's all it means; correct?
  

21          A.   Correct.
  

22          Q.   You talked quite a bit about uncertainty.
  

23               What do you understand "uncertainty" to
  

24   mean when you use that term?
  

25          A.   So uncertainty is that any model result is
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 1   not a -- necessarily a perfect number, that there is
  

 2   uncertainty associated with that.  And so I hate to use
  

 3   the word in the definition, but that there is --
  

 4   that's -- that's the best number, according to the
  

 5   model, but that number could vary.
  

 6          Q.   Okay.  And when someone uses a number like
  

 7   22 percent as model uncertainty -- was it model
  

 8   uncertainty of 22 percent or --
  

 9          A.   It's predictive uncertainty.
  

10          Q.   Predictive uncertainty.
  

11               When that 22 percent phrase is used, that's
  

12   a plus or minus number, isn't it?
  

13          A.   It is.
  

14          Q.   So that means the prediction could favor,
  

15   in this case, groundwater pumping or it could favor
  

16   surface water users; correct?
  

17          A.   Yeah.  They're looking at both timing and
  

18   location and a 95 percent confidence.
  

19          Q.   Okay.
  

20          A.   And it could be either side.
  

21          Q.   And even though there's this uncertainty in
  

22   the model, you believe it's the best science to use to
  

23   do these calculations; correct?
  

24          A.   So I don't think the model necessarily is
  

25   science.  I think it's a tool based on science.  And so
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 1   I think it's the best tool we have.
  

 2          Q.   Okay.
  

 3          A.   But I think it could be a lot better.
  

 4          Q.   And that's true with virtually every model,
  

 5   isn't it?
  

 6          A.   Absolutely.
  

 7          Q.   I assume -- you were talking about South
  

 8   Valley Ground Water District 41, and that's the list of
  

 9   the users.  If you want to look at it, you're free to.
  

10   I'm not going to make a specific reference to it.
  

11               I think you said you had calculated that
  

12   the impact from curtailment of those users in pumping
  

13   would be 3.8 cfs; is that correct?
  

14          A.   That's the curtailment flow rate.
  

15          Q.   Okay.  Explain what that is, would you,
  

16   please.
  

17          A.   So maybe I should ask you to rephrase your
  

18   question.
  

19          Q.   Well, what does the 3.8 cfs represent?
  

20          A.   So that's the flow rate that would be
  

21   curtailed under a curtailment scenario.
  

22          Q.   Okay.  So that -- and just correct me if
  

23   I'm wrong on this, but isn't that another way of saying
  

24   that's how much water will no longer be pumped if those
  

25   wells are curtailed?
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 1          A.   Yes.
  

 2          Q.   And then you talked about a .5 cfs.
  

 3               And what was that .5 cfs?
  

 4          A.   That was in the irrigation season the
  

 5   impact to Silver Creek.
  

 6          Q.   That's how much water would return to
  

 7   Silver Creek if those users were curtailed?
  

 8          A.   In the irrigation season of that
  

 9   curtailment, yes.
  

10          Q.   Okay.  During your -- while we're talking
  

11   about that very issue -- well, you mentioned this with
  

12   Miller's report, Exhibit 1, Miller 1.  You were -- you
  

13   had concerns about the manner in which he did an
  

14   additive approach.
  

15               Do you remember that testimony?
  

16          A.   Yeah.  What was the word you used?
  

17          Q.   "Additive."
  

18          A.   Oh, "additive."  Okay.
  

19          Q.   I think that was the word you used.
  

20          A.   Yeah, sorry.  I didn't hear that clearly.
  

21          Q.   Yeah.  Okay.  And you said that if you were
  

22   going to do that type of approach you should do it a
  

23   different way; correct?
  

24          A.   I would have done it differently, yes.
  

25          Q.   And the way you would have done it is run
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 1   the model for three consecutive years to make that
  

 2   determination; correct?
  

 3          A.   Correct.
  

 4          Q.   Did you do that?
  

 5          A.   No.
  

 6          Q.   So you didn't do any work to determine if
  

 7   his number was inaccurate or accurate?
  

 8          A.   I -- I did not try to replicate that.  And
  

 9   I did not run a three-year curtailment scenario.
  

10          Q.   Okay.  You agree that if curtailment
  

11   occurs, there is some residual benefit from that;
  

12   correct?  I mean it doesn't all come back in one year?
  

13          A.   Depending on the area of curtailment, yes
  

14   and no.  I mean --
  

15          Q.   Well, if the Bellevue Triangle is curtailed
  

16   this year, will there be benefits to the aquifer
  

17   occurring after the irrigation season this year?
  

18          MR. BROMLEY:  Objection.  Outside the scope of
  

19   the notice.
  

20          THE HEARING OFFICER:  How?
  

21          MR. BROMLEY:  Director, the scope of this
  

22   proceeding was limited to the 2021 irrigation season.
  

23   Mr. Fletcher is asking about benefits extending past
  

24   that season.
  

25          THE HEARING OFFICER:  Well, whether it is or
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 1   not, there's been substantial testimony on this --
  

 2   substantial testimony on this particular subject.  So
  

 3   the objection is overruled.
  

 4          THE WITNESS:  Yeah, according to the model,
  

 5   there's water that's left in the aquifer.
  

 6          Q.   (BY MR. FLETCHER):  And when you're doing
  

 7   modeling, like in this case, modeling for a particular
  

 8   time period, does the model account for pumping effects
  

 9   in prior years?
  

10          A.   Yes.
  

11          Q.   How does it do that?  Do you know?
  

12          A.   By changes in aquifer storage.
  

13          Q.   Excuse me?
  

14          A.   Changes in aquifer storage.
  

15          Q.   Okay.  So the model, no matter how much we
  

16   try to restrict it, I mean it's dealing with all these
  

17   inputs and all these outputs; correct?
  

18          A.   Correct.
  

19          Q.   Okay.  Do you have an opinion on how long
  

20   that response time would be if -- how long will water
  

21   continue to benefit the aquifer if curtailment occurs
  

22   this year?
  

23          A.   I -- honestly, I don't know how long it
  

24   would last.
  

25          Q.   Okay.  But you agree it would last more
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 1   than one year?
  

 2          A.   Not necessarily.
  

 3          Q.   Okay.  You don't have any idea, then?
  

 4          A.   No, I -- it really just depends on
  

 5   precipitation in the winter and in the spring.  I mean
  

 6   we could see that that effect of curtailment is not
  

 7   propagated, and that could be an easy -- that's a
  

 8   scenario that could easily happen.  We could see that
  

 9   it couldn't remain.  But there's no really -- it's
  

10   impossible for me to know what's going to happen in the
  

11   future.
  

12          Q.   Your counsel asked you some questions about
  

13   groundwater data submitted by Kevin Lakey.
  

14               Do you remember that --
  

15          A.   Yes, I do.
  

16          Q.   -- submitted to Eric Miller?  Do you
  

17   remember that testimony?
  

18          A.   Yes, I do.
  

19          Q.   Do you remember Eric Miller's testimony
  

20   saying he also received groundwater data from Tim Luke
  

21   at the Department?
  

22          A.   I don't recall that.
  

23          Q.   Okay.
  

24          A.   But he easily could have said it.
  

25          Q.   Concerning the Lakey data, you used the
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 1   term "inaccurate," kind of like "significant."
  

 2               What was inaccurate about it, specifically?
  

 3          A.   There were duplications in the data.
  

 4          Q.   Okay.  Tell us what the inaccuracies were.
  

 5          A.   Well, if something's reported twice, that's
  

 6   double the pumping than actually occurred.
  

 7          Q.   How many cfs was misstated on that report?
  

 8          A.   I don't recall.
  

 9          Q.   You did not do a calculation?
  

10          A.   I don't recall.  That -- that was in
  

11   January, and I don't remember what that was.
  

12          Q.   But you're willing to render an opinion
  

13   that using that data makes Mr. Miller's conclusions
  

14   inaccurate?
  

15          A.   Well, I'm -- I didn't say anything about
  

16   Mr. Miller's calculations.  I was saying that if poor
  

17   data was given, and then the result is going to be
  

18   misinformation.
  

19          Q.   Well, wouldn't it make a difference if that
  

20   was .5 cfs versus 50 cfs?
  

21          A.   I think it would.  Absolutely.
  

22          Q.   But you today, while you're silting here,
  

23   you have no idea what amount of inaccuracy there was in
  

24   that report?
  

25          A.   Well, I don't recall, Mr. Fletcher.  I'm
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 1   sorry.  That was not something I brought with me.
  

 2          Q.   Thank you.
  

 3               Do you remember the testimony of Mr. Beck
  

 4   earlier today?  I think it was today.
  

 5          A.   Yeah.
  

 6          Q.   Sometime this week.  And he was talking
  

 7   about the response time on Silver Creek after
  

 8   groundwater reductions.
  

 9               Do you remember him talking about that?
  

10          A.   There's been a lot of testimony about that,
  

11   so it's all kind of jumbling together.
  

12          Q.   Do you remember him talking about a 10 to
  

13   14-day response time that he observed?
  

14          A.   I do recall that.
  

15          Q.   Do you disagree with that?
  

16          A.   Knowing where he was speaking about
  

17   specifically, I would absolutely believe that.
  

18          Q.   When you were talking about this
  

19   conductivity issue, hydraulic conductivity --
  

20          A.   Uh-huh.
  

21          Q.   -- how many cells did you look at?
  

22          A.   I looked at the entire model domain.
  

23          Q.   So you looked at 55,000 cells?
  

24          A.   I did.
  

25          Q.   And did you examine all of those for this
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 1   problem?
  

 2          A.   I exported the data into Excel and looked
  

 3   at ranges in the Bellevue Triangle specifically, and
  

 4   the average for layer one was at somewhere in the order
  

 5   of 3,000 feet per day.  So an order of magnitude higher
  

 6   than I thought it would be.  But still the maximum
  

 7   numbers were -- were -- and I don't recall that -- how
  

 8   many, but it was like 200 cells that had an extreme
  

 9   value.
  

10          Q.   200 out of 55,000?
  

11          A.   Yeah.
  

12          Q.   I don't know what the right phrase is.  I
  

13   don't want to use "significant."
  

14               But do you find 200 cells out of 55,000 to
  

15   be significant?
  

16          A.   It raises a lot of questions in my mind
  

17   just about what kind of constraints were put on PEST
  

18   during that calibration process.
  

19          Q.   Okay.
  

20          A.   If that was error that the model couldn't
  

21   account for and had to make those cells that
  

22   conductive, I don't know.
  

23          MR. FLETCHER:  Mr. Powell, I think I'm done.  I
  

24   appreciate your testimony.  Thank you.
  

25          THE WITNESS:  Thank you.
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 1          THE HEARING OFFICER:  Mr. Rigby.
  

 2          MR. RIGBY:  Thank you.
  

 3
  

 4                      CROSS-EXAMINATION
  

 5   BY MR. RIGBY:
  

 6          Q.   Mr. Powell, Jerry Rigby on behalf of the
  

 7   senior water users.
  

 8               Lucky for you, the questions I had written
  

 9   down Mr. Fletcher asked most of them.  I just want to
  

10   cover a little bit more on a couple of the questions
  

11   that he asked of you, and that is getting back to the
  

12   SW Galena Ground Water District Exhibit 24 dealing with
  

13   the stability of the aquifer.
  

14               In addition to -- well, first of all, so it
  

15   is a fact that when we're talking about stability of
  

16   the aquifer, that's with all the -- mostly all of the
  

17   pumps and wells already installed?  By that I'm saying
  

18   this aquifer at that particular time, from 1991 through
  

19   now, had significant pumping already occurring within
  

20   that aquifer; is that correct?
  

21          A.   I would agree, yes.
  

22          Q.   And so therefore -- I mean I'm taking this
  

23   to a logical conclusion, if pumps were -- had
  

24   significantly lowered the level of the aquifer, you'd
  

25   still have a stable aquifer, it just would be much
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 1   lower, except for -- much lower than if the pumps were
  

 2   not actually pumping water from the aquifer; is that
  

 3   right?
  

 4          A.   Yeah.  There's no downward trend.
  

 5          Q.   Right.  Well, in fact, let's talk about
  

 6   that, because you also indicated that in your
  

 7   discussion of it or analysis of it that you actually
  

 8   saw a rising of the aquifer; is that correct?
  

 9          A.   According to Mr. Wylie's analysis, there is
  

10   a positive trend in that data, yes.
  

11          Q.   Okay.  Now, you heard the testimony again
  

12   of Mr. Beck and others as to the conservation that
  

13   they've gone through.
  

14               I think his initial -- when he first
  

15   started working here, and others as well, it was
  

16   pumping 24/7, Katy, bar the doors, and that's been
  

17   significantly changed; right?
  

18          A.   That's correct.
  

19          Q.   And so therefore could that be one of
  

20   reasons why the aquifer is raising, in your mind?
  

21          A.   That could be one of the variables.
  

22          Q.   And yet you've heard the testimony of my
  

23   clients and my people still indicating that they
  

24   believe the trend for their historical recognition of
  

25   the Little Wood River has not increased?  Did you hear
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 1   that testimony?
  

 2          A.   I did, yes.
  

 3          Q.   And so therefore how would -- even though
  

 4   there may be a -- you're arguing a raising of the
  

 5   aquifer and that most of the water from the aquifer is
  

 6   not retained in the aquifer, I'm seeing a disconnect,
  

 7   do you?
  

 8          A.   I did not do this analysis.
  

 9          Q.   Understood.
  

10          A.   And so I'm just producing this for -- well,
  

11   yeah.
  

12               So ask me your question again.
  

13          Q.   More simply that if there's a rising of the
  

14   aquifer and, according to the analysis, most of the
  

15   aquifer in this basin gets into the river and is not
  

16   retained, although some of it, as testimony indicated
  

17   that it is, but if most of it in fact does get to the
  

18   river, the disconnect we're still seeing is that the
  

19   levels that my people were testifying to are not
  

20   increasing, in fact actually decreasing.  And I'm
  

21   trying to find out if you have an opinion as to that
  

22   disconnect.
  

23          A.   At this point, Mr. Rigby, I don't have an
  

24   opinion of why that's the case.  I haven't seen any
  

25   statistics on flows at Station 10, Station 54.  We
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 1   talked a lot about those.  But, you know, I have
  

 2   evidence from the State saying that there's gage --
  

 3   questions about Station 10.  Other testimony says that
  

 4   no, this is a perfect -- not perfect, but this is a
  

 5   good gage.
  

 6               So there's a lot of uncertainty or a lot of
  

 7   unknowns throughout this whole system.  And so I'm
  

 8   having the same problem, that disconnect on -- on the
  

 9   data to support one side or the other.
  

10          Q.   Dealing with the staff memos, especially
  

11   Ms. Sukow's memo, from my understanding of your
  

12   testimony, for the most part you agreed with most of
  

13   her analysis, other than using the three-month stress
  

14   period; would that be a fair statement?
  

15          A.   I think that she did the analysis like I
  

16   would have done the analysis and I did do the analysis.
  

17          Q.   In fact you did run it and found hers to be
  

18   correct; right?
  

19          A.   I got the same answer, yes.
  

20          Q.   Okay.  So -- but again, getting back to the
  

21   three-month stress period, you, as I understand your
  

22   testimony, that was too short a period, is that
  

23   correct, according to the model?
  

24          A.   Well, it's not that the model can't run a
  

25   three-month stress curtailment scenario.  She just at
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 1   the very end of her memo talked about that using a
  

 2   three-month scenario likely causes the uncertainty with
  

 3   that answer to rise.  So timing and location of
  

 4   response raises more questions, but we don't know what
  

 5   that uncertainty is because no one's ever done it.
  

 6          Q.   And although Mr. Fletcher addressed the
  

 7   issue of the pumping reports from Kevin Lakey, that was
  

 8   one of the questions I was definitely going to ask, is
  

 9   if they were in error, just how significant was it?  I
  

10   think you've already answered that.
  

11               Until someone runs the corrected pumping
  

12   analysis, we don't know; right?
  

13          A.   We don't know.
  

14          Q.   It could be very insignificant?
  

15          A.   It could be.
  

16          Q.   Even though, like you say, bad in, bad out,
  

17   if the bad is miniscule, then it really doesn't make
  

18   that much difference in the bottom line; correct?
  

19          A.   I would agree.
  

20          Q.   Have you looked at the precipitation since
  

21   the 1915 to 2020 in any of your analysis?  And if so,
  

22   is it built into the Kendall model, the Mann-Kendall
  

23   model?
  

24          A.   So I looked at trying to do some regression
  

25   between precipitation and flow rate like years ago.
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 1   And it didn't correlate real well.  And so I have not
  

 2   looked at that recently, probably at least two years.
  

 3   So I can't tell you even -- anything about what I did
  

 4   at the time.  I just remember pulling precipitation
  

 5   data.
  

 6               Is that embedded in Mann-Kendall was your
  

 7   second question?
  

 8          Q.   Yeah.
  

 9          A.   It is.  The flows in any stream system are
  

10   a reflection of the sources of where that water comes
  

11   from.
  

12          Q.   Certainly.  Well, the only reason I'm
  

13   asking is we've heard almost everyone testify as to the
  

14   reason for flows in the river itself obviously include
  

15   precipitation and pumping, and you had a list of
  

16   several other things?
  

17          A.   Sure.
  

18          Q.   And wouldn't it be appropriate or wouldn't
  

19   it be helpful to understand those that we can quantify
  

20   to determine then what the pumping effects are?
  

21          A.   So is that a statement or is that a
  

22   question?  Sorry.
  

23          Q.   No.  I said wouldn't it be helpful?  I
  

24   think that's a question.
  

25          A.   Would be helpful?
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 1          Q.   I think that's a question.
  

 2          A.   Yeah.  Absolutely it would be helpful.
  

 3          Q.   Yes.
  

 4          A.   The more data we have, the better that we
  

 5   can address any problem.
  

 6          Q.   I believe in your deposition when I was
  

 7   taking it with you, you were talking about one of the
  

 8   problems with the model is that it's a one-month stress
  

 9   built into that.
  

10               Am I remembering that correctly?
  

11          A.   No.  I would say that's fairly standard.  I
  

12   mean most models have a one-month stress.
  

13          Q.   The reason I'm asking that is it seemed to
  

14   me that we went on to discuss how soon would water then
  

15   get back into the river from the model -- I mean from
  

16   the aquifer.  And I believe your testimony was a small
  

17   amount would be very quickly, and others you just
  

18   didn't know.  And one of the reasons I thought you said
  

19   was because when it's a one-month stress model, that
  

20   makes it a little more difficult.
  

21               Am I wrong there?
  

22          A.   I think that was -- Mr. Miller had some
  

23   reference to like days response.  And I think I was
  

24   just saying the model can't do days.  It has to do
  

25   months.  And so trying to interpolate days makes things
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 1   really difficult.  And so I think that's where that
  

 2   discussion came from.  But I don't have that whole
  

 3   transcript in front of me, so...
  

 4          Q.   So the question that's been asked of
  

 5   several is just how soon does it come back in.
  

 6               And you don't have an opinion, do you, as
  

 7   to -- or any additional data that would suggest what
  

 8   that time period is in any given year.
  

 9          A.   So I don't have any data from recent.  I've
  

10   been to numerous locations in the Bellevue Triangle,
  

11   and I -- and the Bellevue Triangle extends up the
  

12   Valley.  And so like you have headwaters and locations
  

13   right next to headwaters I would imagine have a much
  

14   quicker response than those up the Valley.  And so, you
  

15   know, there's not one you turn off all wells and
  

16   there's an immediate response location, both
  

17   horizontally, vertically -- or north and south, maybe I
  

18   should -- north and south, east and west will determine
  

19   responses to it.
  

20          Q.   Would you disagree with several of my
  

21   clients' testimony, and also the watermaster, that
  

22   there is a fairly quick response when wells are turned
  

23   off for various reasons?
  

24          A.   I don't have any data to support that.  I
  

25   also heard the testimony that the watermaster gave that
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 1   he also recognized that someone was pumping directly
  

 2   into the river and not diverting that water.  And so
  

 3   I'm not really sure quantity and timing.  I don't think
  

 4   it's going to be instantaneous.  I -- yeah.  So...
  

 5          MR. RIGBY:  I have no further questions.
  

 6          THE HEARING OFFICER:  Okay.  Ms. O'Leary, should
  

 7   we take a break?  I think we're overdue.  And then you
  

 8   can come back.
  

 9          MS. O'LEARY:  We could do that, Director.  I
  

10   just have a couple questions.  It will be short.  Or if
  

11   you prefer a break.  That's fine.
  

12          THE HEARING OFFICER:  I don't care.
  

13          MR. FLETCHER:  Let's finish with this witness.
  

14          THE HEARING OFFICER:  Okay.  If everybody's all
  

15   right with that.  I thought maybe the redirect might be
  

16   extensive.  So thank you.
  

17
  

18                    REDIRECT EXAMINATION
  

19   BY MS. O'LEARY:
  

20          Q.   Erick, Mr. Fletcher was discussing the
  

21   percentage of irrigation efficiency with you and really
  

22   focusing on that Silver Springs Ranch 84 percent
  

23   efficiency.
  

24               In your opinion and based on the research
  

25   that you've conducted, is an average of 84 percent
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 1   irrigation efficiency achievable throughout the
  

 2   Bellevue Triangle?
  

 3          A.   Through a lot of effort -- knowing what was
  

 4   put in at Silver Springs Ranch, I -- it takes time,
  

 5   effort, and money to achieve that efficiency.  So it is
  

 6   possible.  I don't believe it's across the Valley.
  

 7          Q.   Okay.  So -- so based on your other
  

 8   calculations we saw as low as in the 20 to 30 percent.
  

 9               Your opinion is that that 60 percent in
  

10   Exhibit 24 is a more reasonable average of irrigation
  

11   efficiency throughout the Bellevue Triangle?
  

12          A.   Well, and I'm sorry, Ms. O'Leary, I'm
  

13   not -- I'm reluctant to even say that that number is
  

14   right.  I haven't done an analysis on -- and I think
  

15   that we could do that.  I just haven't done it on total
  

16   pumping.  We have lots of ET -- METRIC ET data that we
  

17   could evaluate what is being diverted, both from a
  

18   surface and groundwater standpoint, and what the ET is.
  

19               And so I think we could easily come up with
  

20   a better efficiency number than debating, you know,
  

21   what it is here.  I just haven't had the time to do
  

22   that.
  

23          Q.   Okay.  But the calculations that you have
  

24   done don't show an average of 84 percent; correct?
  

25          A.   No.
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 1          Q.   Okay.  Mr. Fletcher also asked you whether
  

 2   you tried to replicate Mr. Miller's work with respect
  

 3   to his June 1st, 2021 report; right?
  

 4          A.   I think that he asked that question,
  

 5   yesterday.
  

 6          Q.   And was the condensed time period of
  

 7   this -- of notice of this proceeding and receipt of
  

 8   Mr. Miller's report attributable as to why you didn't
  

 9   have time to replicate that work?
  

10          A.   That definitely played a role.  I mean
  

11   we've all been under a time constraint for sure.
  

12          Q.   Okay.  And just to be clear, because
  

13   opposing counsel was really focusing on the --
  

14   Mr. Lakey's data and whether the errors that you found
  

15   would be, in your mind, throwing around a term,
  

16   "significant" versus "insignificant."
  

17               At the end of the day, if the model is not
  

18   input with accurate data, it's not going to output
  

19   accurate data; right?
  

20          A.   That's correct.
  

21          Q.   Okay.  Is it possible that even if there is
  

22   a curtailment this year that surface water users might
  

23   not receive a benefit of the curtailment, meaning, in
  

24   other words, you can't time your quantity to the amount
  

25   of water that would be available to them pursuant to a
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 1   curtailment, can you?
  

 2          A.   We -- again, the best tool we have is the
  

 3   model.  And there may -- you know, at this point it is
  

 4   what it is, warts and all.  And it does produce some
  

 5   timing estimates and volume associated with those
  

 6   timing estimates.
  

 7               Now, the uncertainty of that, we don't
  

 8   know.  And so there is a potential that there would not
  

 9   be any benefit.  But that's impossible to calculate
  

10   here.
  

11          Q.   Okay.  And we've talked about that
  

12   uncertainty amount being plus or minus 22 percent;
  

13   correct?
  

14          A.   That's the uncertainty number from
  

15   Mr. Wylie for the model 1.1 report, yes.
  

16          Q.   Based on that ten-month time period?
  

17          A.   Yes.
  

18          Q.   And under the analysis by Ms. Sukow, since
  

19   it's that three-month time period, it's reasonable to
  

20   assume that the uncertainty would be greater than that
  

21   22 percent; right?
  

22          A.   That's correct.
  

23          MS. O'LEARY:  That's all I have.  Thank you,
  

24   Erick.
  

25          THE HEARING OFFICER:  More recross,
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 1   Mr. Fletcher?
  

 2          MR. FLETCHER:  Just one item.
  

 3          MR. THOMPSON:  I have one question.
  

 4          THE HEARING OFFICER:  Oh.
  

 5          MR. FLETCHER:  You do?  Okay.
  

 6          THE HEARING OFFICER:  Sorry, Mr. Thompson.
  

 7
  

 8                    REDIRECT EXAMINATION
  

 9   BY MR. THOMPSON:
  

10          Q.   Mr. Powell, just one question.
  

11               You said you were able to replicate
  

12   Ms. Sukow's model run; is that correct?
  

13          A.   That is correct.
  

14          Q.   And does that just mean that she ran the
  

15   model correctly as far as running the tool itself?
  

16          A.   Yes.
  

17          Q.   Okay.  It doesn't mean that the results are
  

18   actually right or -- as far as estimates?
  

19          A.   Well, yeah, any -- I mean the first step is
  

20   just making sure we can replicate what was done.  So
  

21   I'm not saying that was right or wrong.  I was able to
  

22   replicate it.
  

23          MR. THOMPSON:  Okay.  Thank you.
  

24          THE HEARING OFFICER:  Mr. Fletcher.
  

25   ///
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 1                     RECROSS-EXAMINATION
  

 2   BY MR. FLETCHER:
  

 3          Q.   I'd like to put this issue about where
  

 4   Mr. Miller's source of information came from to bed.
  

 5   So can you look at Miller report -- it's Exhibit 1,
  

 6   Miller Exhibit 1, page 2.
  

 7          A.   Okay.  I'm here --
  

 8          Q.   Are you there?
  

 9          A.   -- on page 2.
  

10          Q.   Okay.  The second full sentence, it's about
  

11   four lines down, starts with the word "Estimates."
  

12          A.   Okay.
  

13          Q.   Can you read that sentence, please.
  

14          A.   "Estimates of hydraulic impacts to surface
  

15   water rights in the Little Wood/Silver Creek drainage
  

16   during the 2000" --
  

17          Q.   No, excuse me.  That's -- are you on
  

18   page 2?
  

19          A.   Yes.  Page 2.
  

20          Q.   Do we have different exhibits.  We're not
  

21   sure what you're looking at, Mr. --
  

22          A.   I'm looking at impacts to senior surface
  

23   water right holders in the Little Wood/Silver Creek
  

24   drainage, Exhibit Miller 1 on page 2.
  

25          Q.   Is it the paragraph that starts "For this
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 1   study"?
  

 2          A.   No.  I'm sorry, you said the second
  

 3   sentence at the top.  So I was reading the second
  

 4   sentence.
  

 5          Q.   No, at the -- I'm sorry.  Let's get you to
  

 6   the right place.
  

 7          A.   Okay.  "Estimates of actual withdrawals"?
  

 8          Q.   Yeah.  Where it goes down, at the very last
  

 9   paragraph of page 2 --
  

10          A.   Okay.  Yeah, I have that.
  

11          Q.   -- the second full sentence --
  

12          A.   Yeah, I see it.
  

13          Q.   -- starts with the word "Estimate."
  

14          A.   "Estimate of actual withdrawals for
  

15   2019/2020 were provided by Tim Luke."
  

16          MR. FLETCHER:  Thank you.  I have no further
  

17   questions.
  

18          MS. O'LEARY:  Director, before we take a break,
  

19   just one housekeeping matter.  I want to make sure --
  

20   we renumbered Exhibit A as Exhibit 41, and I'm not
  

21   entirely sure if I moved to have that admitted into
  

22   evidence.  And I just wanted to make sure that I did
  

23   get that on the record.
  

24          MS. CARTER:  I don't have it admitted.
  

25          MS. O'LEARY:  Okay.  Can we have it admitted?
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 1          THE HEARING OFFICER:  Any objection?
  

 2          MR. FLETCHER:  We have some exhibits too.
  

 3          MR. RIGBY:  Oh, that's right.  We have some as
  

 4   well.
  

 5          MS. O'LEARY:  But do you object to --
  

 6          MR. RIGBY:  No objection.
  

 7          MR. FLETCHER:  No objection.
  

 8          THE HEARING OFFICER:  Okay.  So the document
  

 9   that's been marked as South Valley and Galena
  

10   Exhibit 41 is received into evidence.
  

11               (SVGWD GGWD Exhibit 41 received.)
  

12          THE HEARING OFFICER:  Okay.  I just have one
  

13   line of questions for the witness.
  

14
  

15                         EXAMINATION
  

16   BY THE HEARING OFFICER:
  

17          Q.   I want to refer back to South Valley and
  

18   Galena Exhibit 24 and page 48 that we discussed at
  

19   length.
  

20          A.   Director, I'm there.
  

21          Q.   Okay.  And this was -- the entire
  

22   discussion about this page was related to what's
  

23   happening with groundwater levels; right?
  

24          A.   That is correct.
  

25          Q.   And the groundwater levels that we're



Hearing - Vol. V - June 11, 2021 1325

  

 1   talking about are groundwater levels within what area?
  

 2          A.   Within the Wood River Valley.  I believe
  

 3   that that exhibit also has a map, and I don't recall
  

 4   where that is.
  

 5          Q.   Well, in particular, look at the first
  

 6   clause, first sentence.  It says, "The Big Wood
  

 7   Groundwater Management Area," and then there are
  

 8   additional references to the groundwater management
  

 9   area.
  

10          A.   Uh-huh.
  

11          Q.   And do you know the extent of that
  

12   management area?
  

13          A.   I believe it includes Camas Prairie as well
  

14   as the Big Wood valley.
  

15          Q.   And that's true.  And also in the -- it
  

16   includes the Bellevue Triangle; right?
  

17          A.   Yes.
  

18          Q.   And it includes the drainage of the Big
  

19   Wood River itself; correct?
  

20          A.   Correct.
  

21          Q.   And so is -- in your opinion, does this
  

22   data have any relevance to water levels or in
  

23   describing the water levels solely in the Bellevue
  

24   Triangle?
  

25          A.   It definitely includes areas outside of the
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 1   Bellevue Triangle.  I think really my only -- my
  

 2   original intent of putting this in here was to show
  

 3   that Mann-Kendall's statistics were used by the
  

 4   Department for other purposes so that people weren't
  

 5   just looking at me like a blank stare when we started
  

 6   talking about time series statistical analysis.
  

 7          Q.   Well, I understand that.  But there was
  

 8   also a discussion about whether there were positive
  

 9   trends.
  

10          A.   That's correct.
  

11          Q.   I guess I look at the document, Mr. Powell,
  

12   and say it has no value to me, because it's looking at
  

13   wells throughout the groundwater management area and is
  

14   not specific to the Bellevue Triangle, which is the
  

15   subject of this particular contested case.  So I just
  

16   throw it out.
  

17               Okay.
  

18          A.   Yeah.
  

19          THE HEARING OFFICER:  Thanks.
  

20               Jerry.
  

21          MR. RIGBY:  Mr. Director, apparently we have --
  

22   when we were attempting to get all of our exhibits in,
  

23   we discussed a couple of exhibits, and we were reminded
  

24   that we, although discussed them, didn't ask for their
  

25   admission.
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 1               Would you please remind us which ones those
  

 2   were?
  

 3          MS. CARTER:  W. Arkoosh 2 and 3.
  

 4          THE WITNESS:  Director, am I done?
  

 5          MR. RIGBY:  So it was the testimony that John
  

 6   Arkoosh --
  

 7          THE HEARING OFFICER:  Just a minute.  I think
  

 8   so, but just a minute.
  

 9          MR. RIGBY:  It was the testimony of John Arkoosh
  

10   wherein he was testifying for not only on his behalf,
  

11   but his father's behalf, W. Arkoosh.  And it was
  

12   Exhibit No. 1 and Exhibit -- excuse me, Exhibit No. 2
  

13   and Exhibit No. 3.
  

14               And those were, I believe, his water
  

15   rights, were they not?
  

16          MS. CARTER:  Yes.  Water right and the
  

17   place-of-use map.
  

18          MR. RIGBY:  Very good.  And so we would move for
  

19   the admission of those two exhibits.
  

20          THE HEARING OFFICER:  I don't even remember
  

21   those documents.
  

22               But I will ask, is there any objection --
  

23          MR. THOMPSON:  No.
  

24          THE HEARING OFFICER:  -- to the admission of
  

25   those documents?
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 1               Okay.  So based on no response, Mr. Rigby,
  

 2   the documents marked as Arkoosh --
  

 3          MR. RIGBY:  W. Arkoosh.
  

 4          THE HEARING OFFICER:  -- W. Arkoosh Exhibits 2
  

 5   and 3 are received into evidence.
  

 6               (W. Arkoosh Exhibits 2 and 3 received.)
  

 7               All right.  Thanks.  Let's take a
  

 8   ten-minute break.
  

 9               (Recess.)
  

10          THE HEARING OFFICER:  We're back on the record
  

11   after an afternoon break.
  

12               Mr. Barker, next witness.
  

13          MR. BARKER:  South Valley Ground Water District
  

14   calls David Shaw.
  

15          THE HEARING OFFICER:  Mr. Shaw, if you'll raise
  

16   your right hand.
  

17
  

18                       DAVID B. SHAW,
  

19   having been called as a witness by South Valley Ground
  

20     Water District and first duly sworn, testified as
  

21                          follows:
  

22
  

23          THE HEARING OFFICER:  Thank you.  Please be
  

24   seated.
  

25               Mr. Barker, you may examine.
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 1          MR. BARKER:  Thank you, Mr. Director.
  

 2
  

 3                     DIRECT EXAMINATION
  

 4   BY MR. BARKER:
  

 5          Q.   Mr. Shaw, would you state your name and
  

 6   address for the record, please.
  

 7          A.   David, middle initial B, as in boy, Shaw
  

 8   S-h-a-w.  4001 East Main Street, Emmett, Idaho 83617.
  

 9          Q.   Mr. Shaw, have you -- do you have an
  

10   occupation at the moment?
  

11          A.   I do.
  

12          Q.   Besides growing fruit, do you do other
  

13   things?
  

14          A.   I do other things as well, yes.
  

15          Q.   Okay.  So what would those other things be
  

16   that are relevant this proceeding?
  

17          A.   I've worked for the Department of Water
  

18   Resources and its predecessor agencies from 1973 to
  

19   19 --
  

20          MR. FLETCHER:  Mr. Director, can people speak
  

21   up.  I'm having a hard time hearing --
  

22          THE HEARING OFFICER:  Yep.
  

23          MR. FLETCHER:  -- both sides of this
  

24   conversation?
  

25          THE HEARING OFFICER:  Both of you need to talk
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 1   loudly, please.  Okay.
  

 2          THE WITNESS:  Okay.  I worked for the Department
  

 3   of Water Resources and its predecessor agencies from
  

 4   1973 to 1996.  Then I went to work for ERO Resources.
  

 5   That's a natural resource consulting firm.  And I've
  

 6   done water resource work for them since 1996.
  

 7          Q.   (BY MR. BARKER):  Can you tell me a little
  

 8   bit about your educational background.  What kind of
  

 9   degrees do you have?
  

10          A.   I have a bachelor's of science and a
  

11   master's of science from the University of Idaho in
  

12   agricultural engineering.
  

13          Q.   And what did you do when you first went to
  

14   work for the Department of Water Resources or its
  

15   predecessor agency?
  

16          A.   The first program I worked on was the
  

17   Stream Channel Protection Program.
  

18          Q.   All right.  How long did you do that work
  

19   and what did you do in that job?
  

20          A.   Well, the Department did administer -- I
  

21   guess they still do -- the Stream Channel Protection
  

22   Program.  So it was reviewing permits and channel work,
  

23   whether or not it could be permitted or not, or
  

24   recommendations for changes in proposed channel work.
  

25               Then I moved to what at the time was the
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 1   Water Resource Board.  They had a separate agency.  And
  

 2   I did hydrology work for them.
  

 3          Q.   What was the -- what was the separate
  

 4   agency that was then known as the Board, Water Resource
  

 5   Board?
  

 6          A.   Well, the Water Resource Board had a
  

 7   separate agency called the Water Resource Board Agency.
  

 8          Q.   I see.
  

 9          A.   And the constitutional amendment, I think
  

10   was -- the Idaho Constitutional amendment in 1974
  

11   limited the number of State agencies.  So the -- what
  

12   was the Department of Water Administration and the
  

13   Water Resource Board were combined into the Department
  

14   of Water Resources, the current agency.
  

15          Q.   Okay.  So when you went to work for this
  

16   subagency of the Board, what was your responsibility?
  

17          A.   Specifically I was working on a model.  I
  

18   believe it was a water-quality model for the Boise
  

19   River.  And I worked on that for six months or so while
  

20   the agencies were still separate.
  

21               And when the agencies were brought back
  

22   together, there was a technical support section, I
  

23   think it was called.  A unit of some kind.  And we had
  

24   engineers, hydrologists, soil scientists, economists,
  

25   and we provided technical support for the rest of the
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 1   agency.  And I was the manager of that section.
  

 2          Q.   Do you have any professional
  

 3   certifications?
  

 4          A.   I do.
  

 5          Q.   And what are those?
  

 6          A.   I'm a registered professional engineer and
  

 7   land surveyor in Idaho and a registered professional
  

 8   engineer in Arizona, Colorado, and Oregon.
  

 9          MS. McHUGH:  Can I ask the witness to speak up?
  

10   I don't know why I can't hear you today, but I can't.
  

11          THE WITNESS:  Okay.
  

12          Q.   (BY MR. BARKER):  So when you became the
  

13   manager of this technical services division, what were
  

14   you -- what were your responsibilities?  What kind of
  

15   work did you do?
  

16          A.   We were providing technical support for
  

17   development of the State Water Plan primarily.  We did
  

18   some work from time to time for the administration
  

19   side.  There was a separate hydrology section at that
  

20   time that did the hydrologic modeling.
  

21          Q.   And how long did you remain in this
  

22   position as the lead of the technical division or the
  

23   manager -- what did you say it was?  The manager?
  

24          A.   It was a manager.  I can't remember what
  

25   the title was.  I think it was about two years, maybe
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 1   three.  And then there was a unit -- a water rights
  

 2   section, and I started managing that section.  We
  

 3   processed applications, licenses, transfers for the
  

 4   water rights in Idaho.
  

 5          Q.   How long were you in charge of
  

 6   administering -- or in charge of that section
  

 7   administering water rights in Idaho?
  

 8          A.   Probably another two years.  And then I
  

 9   moved to Western Region, and I was the manager at
  

10   Western Region until 1985, maybe.
  

11          Q.   And what was your -- what were your duties
  

12   as the manager of the Western Region in that time
  

13   frame?
  

14          A.   In the Western Region we had an ongoing
  

15   water right adjudication in the Payette.  We processed
  

16   water right applications, transfers, the dam safety
  

17   program was administered out of the region, as well as
  

18   the Stream Channel Protection Program.
  

19          Q.   Okay.  And then after 2000 -- or say 1985
  

20   you had another position with the Department?
  

21          A.   I did.  About that time the Snake River
  

22   Basin Adjudication was authorized by the legislature,
  

23   and I was selected as Bureau chief to lead that effort.
  

24          Q.   And did you remain in that position for the
  

25   rest of the time you were with the Department?
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 1          A.   I did.  Until 1996.
  

 2          Q.   And in all the time that you worked for the
  

 3   Department and its predecessor entities, did you have
  

 4   any involvement in stream -- or sorry, surface water
  

 5   hydrology?
  

 6          A.   Yes.
  

 7          Q.   Okay.  And what was that?
  

 8          A.   Well, some of it was related to the Stream
  

 9   Channel Protection Act, some of it was related to dam
  

10   safety and inspecting dams.  I believe we did a
  

11   preliminary review on plans for repair before they were
  

12   finally approved at the State office, and the Stream --
  

13   I think I mentioned the Stream Channel Protection
  

14   Program, and also processing new water right
  

15   applications to verify if there was water available.
  

16          Q.   Is that something you did yourself, or did
  

17   you delegate that to other people to do under your
  

18   supervision?
  

19          A.   A combination.  If it were an ordinary
  

20   event, staff would take care of it.  If it was unusual,
  

21   I usually got involved.
  

22          Q.   During the period of time when you were
  

23   with the Department, did you do any work with respect
  

24   to groundwater rights?
  

25          A.   With groundwater rights, yes.



Hearing - Vol. V - June 11, 2021 1335

  

 1          Q.   Okay.  Tell us what that was, what
  

 2   involvement you had with groundwater rights during that
  

 3   period of time.
  

 4          A.   Well, from the time I went to work for the
  

 5   water rights section, we processed applications for
  

 6   groundwater rights and reviewed licensing exams for
  

 7   groundwater permits that had been developed.
  

 8               The same at the regional office, reviewing
  

 9   applications.  And of course, the field exams were done
  

10   by staff in the regional office.  I reviewed those.
  

11   And the adjudication, we took tens of thousands of
  

12   claims for groundwater rights that all had to be
  

13   evaluated and recommended to the court.
  

14          Q.   And in the process of reviewing these
  

15   groundwater applications and then later claims in the
  

16   adjudication, did you have some involvement in
  

17   groundwater hydrology?
  

18          A.   Some involvement, yes.
  

19          Q.   Okay.  And what was that that you had?
  

20   What did you do with respect to understanding
  

21   groundwater hydrology so that you could process
  

22   applications and claims in the adjudication?
  

23          A.   In some cases it was an evaluation of
  

24   whether or not water would be available for a new
  

25   permit.  In other cases, it was conflicts.  A new
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 1   permit application might be protested by either an
  

 2   existing surface water user or groundwater user.
  

 3          Q.   And were you also involved in these -- in
  

 4   handling these protests?
  

 5          A.   Yes.
  

 6          Q.   And that was with -- both when you were at
  

 7   the SRBA and also at the Western Regional office?
  

 8          A.   Yes.  The protests in the SRBA, of course,
  

 9   were before the court.  In regional office it was the
  

10   administrative procedure for a decision by the Director
  

11   of whether or not a permit would be granted.
  

12          Q.   Okay.  And then you said you left the
  

13   Department in 1996; did I get that right?
  

14          A.   Yes.
  

15          Q.   Okay.  And joined ERO Resources.
  

16               So what have you done for ERO Resources
  

17   over the last 25 years?
  

18          A.   A lot of the same kind of work.  Evaluating
  

19   water supplies for new water right applications or
  

20   protecting -- helping existing water users defend their
  

21   rights if they believe they would be adversely impacted
  

22   by new applications, helping claimants in the Snake
  

23   River Basin Adjudication for both surface and
  

24   groundwater get their claims decreed.
  

25          Q.   And does that work that you've done at ERO
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 1   involve evaluating impacts of water use from one source
  

 2   to -- or from one water use to another?
  

 3          A.   Yes, it did.
  

 4          Q.   And did that include evaluating impacts
  

 5   from surface to groundwater --
  

 6          A.   Yes.
  

 7          Q.   -- and vice versa?
  

 8          A.   Yes.
  

 9          Q.   Do you have -- have you done any work in
  

10   the Wood River Valley before this proceeding?
  

11          A.   Yes.
  

12          Q.   Okay.  What kind of work have you been
  

13   involved in in the Wood River Valley?
  

14          A.   The work I remember particularly was the
  

15   Stream Channel Protection Program.  And in the '80s
  

16   there were some big water years that caused some
  

17   erosion in the Wood River Valley.
  

18               And at that time there were only two
  

19   offices, two regional offices of Water Resources
  

20   processing stream channel applications.  And the Wood
  

21   River Valley was handled out of the Western Region
  

22   office here in Boise.  So I spent a fair amount of time
  

23   dealing with flood issues in the Wood River Valley.
  

24          Q.   Okay.  How about water rights and water
  

25   delivery systems in the Wood River Valley, have you had
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 1   any prior experience with that before getting involved
  

 2   in this administrative proceeding?
  

 3          A.   Yes.
  

 4          Q.   Okay.  And what has that involvement been?
  

 5          A.   In particular, there was a proposal for
  

 6   groundwater development on what's now called the Heart
  

 7   Rock Ranch.  It was --
  

 8          Q.   Heart Rock?
  

 9          A.   Heart Rock Ranch.  Used to be the something
  

10   Dragon Ranch.  And I worked for the adjacent property
  

11   owner that was concerned that their property would be
  

12   impacted by changes in groundwater levels on the Heart
  

13   Rock Ranch.
  

14          Q.   By increasing groundwater levels?
  

15          A.   By increasing groundwater levels.
  

16          Q.   And did you do any groundwater analysis in
  

17   terms of what the -- how groundwater -- how water would
  

18   move about underground for this project?
  

19          A.   We -- we did not do any modeling.  We did
  

20   monitoring.  The developer finally agreed to provide us
  

21   with groundwater-level data, and we were able to
  

22   compare that year to year, and also make an evaluation
  

23   of whether or not the increase in groundwater level was
  

24   going to impact the adjacent property.
  

25          Q.   Have you been -- well, first of all, let me
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 1   do this.
  

 2               Have you been qualified as an expert
  

 3   witness in Department of Water Resources proceedings
  

 4   before?
  

 5          A.   I have.
  

 6          Q.   Many times?
  

 7          A.   Many times.
  

 8          MR. BARKER:  I offer Mr. Shaw as an expert in
  

 9   hydrology and water rights.
  

10          MR. FLETCHER:  No objection.
  

11          MR. RIGBY:  No objection.
  

12          THE HEARING OFFICER:  Any objections?
  

13               Mr. Shaw is recognized in the areas
  

14   described.
  

15          Q.   (BY MR. BARKER):  Mr. Shaw, have you been
  

16   retained by the South Valley Ground Water District?
  

17          A.   I have, yes.
  

18          Q.   And when was that first -- when were you
  

19   first asked to provide services to the Ground Water
  

20   District?
  

21          A.   As I recall, it was about six months before
  

22   the Ground Water District was formed.  So that was
  

23   2015, maybe.
  

24          Q.   And what was your task at that time?
  

25          A.   First task was just to become familiar with
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 1   the water rights that were within the District and
  

 2   their relationship, both surface and groundwater, to
  

 3   one another.
  

 4          Q.   And sometime during the course of working
  

 5   for the Ground Water District, did you look at other
  

 6   issues?
  

 7          A.   Yes.
  

 8          Q.   Were you involved in analyzing the 2015
  

 9   delivery call?
  

10          A.   Yes, I was.
  

11          Q.   And have you seen -- or did you see the
  

12   staff memoranda that were prepared by Mr. Luke and
  

13   Jennifer Sukow with respect to that 2015 delivery call?
  

14          A.   Yes.
  

15          Q.   And were you providing advice to the Ground
  

16   Water District about the issues raised in those staff
  

17   memos?
  

18          A.   Yes.
  

19          Q.   Have you over time evaluated claims of --
  

20   or delivery calls by Mr. Rigby's clients and others
  

21   from the Little Wood and Big Wood?
  

22          A.   The most work was evaluating the
  

23   Department's, Mr. Luke's, Ms. Sukow's memos in 2015.
  

24   The later calls, nothing really happened, I guess, at
  

25   my level, because they were resolved before they



Hearing - Vol. V - June 11, 2021 1341

  

 1   required a lot of work at -- work for me.
  

 2          Q.   Okay.  So since then what -- since those
  

 3   first couple of delivery calls fizzled out, what have
  

 4   you been doing for the Ground Water District, if
  

 5   anything?
  

 6          A.   A couple of things.  Helping them with
  

 7   applications for groundwater rights in the basin that
  

 8   might -- might create difficulty for their -- for that
  

 9   water supply.  I've also been putting together a
  

10   Groundwater Management Plan that we hope will be
  

11   implemented at some point.
  

12          Q.   So you were involved in helping the South
  

13   Valley put together the initial draft of the
  

14   Groundwater Management Plan?
  

15          A.   Yes, I was.
  

16          Q.   So tell me about that process.  What kind
  

17   of information was gathered?  What kind of consultation
  

18   were you engaged in?
  

19          A.   The first step I believe was necessary was
  

20   to educate the groundwater users about at least my
  

21   understanding and Mr. Powell and Mr. Hill's
  

22   understanding of the hydrology of the basin.
  

23          Q.   Is that -- so how did you -- what kind of
  

24   information did you gather to understand the hydrology
  

25   of the basin?



Hearing - Vol. V - June 11, 2021 1342

  

 1          A.   There is publicly available data for
  

 2   streamflows on Big Wood, on Silver Creek.  Both the
  

 3   Department and Geological Survey have depth to
  

 4   groundwater data, limited, but some is available.  The
  

 5   Ground Water District started monitoring one well in
  

 6   2016, and since have put monitoring equipment in
  

 7   additional wells to monitor groundwater levels.
  

 8               So the first thing was to accumulate and
  

 9   understand the available data -- to understand to the
  

10   best of our ability the function of the hydrology in
  

11   the basin.
  

12          Q.   And did you work with Mr. Hill to put
  

13   together that Exhibit 23, the hydrogeology -- or sorry,
  

14   the hydrology of the basin report we've looked at?
  

15          A.   Yes, I did.
  

16          Q.   What was the -- that's the educational
  

17   piece that you mentioned?
  

18          A.   Yes.
  

19          Q.   Okay.  So then what happened next after
  

20   that process of trying to educate the groundwater users
  

21   about what was happening in the basin?
  

22          A.   I've been advocating as strongly as the
  

23   Directors will listen to me that we need to put
  

24   together a Groundwater Management Plan.
  

25          Q.   So you helped draft a couple versions of
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 1   Groundwater Management Plans?
  

 2          A.   At least a couple.
  

 3          Q.   And you were involved in submitting the
  

 4   Groundwater Management Plan that came -- went to the
  

 5   Director last fall; is that right?
  

 6          A.   I worked on that plan, yes.
  

 7          Q.   Okay.  Along with Mr. Powell and Mr. Hill?
  

 8          A.   Yes.
  

 9          Q.   Okay.  And what were you trying to
  

10   accomplish or what were you suggesting as a proposal in
  

11   this Groundwater Management Plan?
  

12          A.   I believe one of the changes to the basin
  

13   has been the change in irrigation methods over time.
  

14   Originally the Triangle was developed with surface
  

15   water, flood irrigation.  We know it's sandy, gravelly
  

16   soil, so it took large amounts of water to irrigate.
  

17               And we've seen over time the diversions of
  

18   surface water into the Triangle have diminished.  And
  

19   my belief is that's one of the impacts to -- that has
  

20   resulted in a decline of Silver Creek.
  

21          Q.   So you've looked at the -- what is -- so
  

22   first of all, you said there has been a decline in
  

23   flows in Silver Creek?
  

24          A.   There has been, yes.
  

25          Q.   Over what period of time?



Hearing - Vol. V - June 11, 2021 1344

  

 1          A.   Well, the gage only goes back to 1975, so
  

 2   we've looked at the period of record.
  

 3          Q.   So you're looking at the Sportsman's gage?
  

 4          A.   Yes.
  

 5          Q.   And you said you were concerned or trying
  

 6   to evaluate what led to that.
  

 7               What do you understand the sources of water
  

 8   to be in the Bellevue Triangle?
  

 9          A.   We know that Silver Creek responds to the
  

10   Big Wood and the discharge at the Hailey gage.  There's
  

11   a strong relationship there.
  

12          Q.   So let me stop you there for a second.
  

13               Do you remember Mr. Vincent explaining that
  

14   there was a very strong -- or a strong relationship
  

15   between the Hailey gage and the flows at Sportsman's
  

16   Access?
  

17          A.   Yes.
  

18          Q.   Okay.  Can you explain why that's the case?
  

19          A.   If I knew exactly why that was the case,
  

20   we'd be a lot further down the road.  We know it
  

21   happens.  So I believe there is a connection -- it
  

22   may -- well, I'm sure part of it is precip, because
  

23   both gages respond to precip.  I believe there's a more
  

24   direct connection than that, but I don't have data at
  

25   this point to describe it.
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 1               I think part of the connection is the
  

 2   diversions into the Triangle for irrigation purposes.
  

 3   When there's more water in the Big Wood, there's more
  

 4   water diverted on the Triangle for surface
  

 5   irrigation -- or with surface water.
  

 6          Q.   Okay.  So have you found a correlation at
  

 7   all between diversions and the -- into the Triangle and
  

 8   flows in Silver Creek?
  

 9          A.   I have.
  

10          Q.   And what is that?
  

11          A.   It's -- I can't remember.  About .5, as I
  

12   recall, so it's not a blockbuster correlation.  But I
  

13   believe it is a relationship that exists.
  

14          Q.   And have you -- is that relationship or
  

15   that -- let me rephrase that.
  

16               That relationship that exists, is that
  

17   illustrated in Exhibit 24, the presentation that you
  

18   gave or you were part of giving to the Advisory
  

19   Committee?
  

20          A.   There is a chart in there that shows the
  

21   relationship.  I'm not sure there's a chart in there
  

22   that shows the R-squared value.
  

23          Q.   Okay.  And did you run the calculations to
  

24   come up with an R-squared value?
  

25          A.   I did.
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 1          Q.   So when this -- when this hearing came
  

 2   about, were you asked to participate in some fashion by
  

 3   the Ground Water District?
  

 4          A.   I was, yes.
  

 5          Q.   And you have either been here or listened
  

 6   to a great deal of the testimony so far?
  

 7          A.   Yes, I have.
  

 8          Q.   Have you also reviewed the staff memoranda?
  

 9          A.   I have.
  

10          Q.   I want to call your attention to IDWR
  

11   No. 4, Tim Luke.  It should be in the green book, the
  

12   one in your hand.  The green book to your right hand.
  

13               Do you have Mr. Luke's --
  

14          A.   I do.
  

15          Q.   -- staff memo in front of you?
  

16               Would you turn to page 21, please.
  

17          A.   I have that.
  

18          Q.   Okay.  This is a part of Mr. Luke's memo
  

19   that's described as "Analysis of Possible Injury."
  

20               Have you reviewed this?
  

21          A.   I have.
  

22          Q.   Have you spent some time analyzing this
  

23   part of the memo?
  

24          A.   Yes, I have.
  

25          Q.   Okay.  So first of all, tell me what you
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 1   understand that this analysis was intended to show or
  

 2   intended to look at.
  

 3          A.   I believe Mr. Luke was looking -- making a
  

 4   comparison between water years 2020 and 2004 and 1939
  

 5   and 1937 as analogous years.
  

 6          Q.   So why do you understand that 19 -- the
  

 7   years in the 1930s were selected?
  

 8          A.   I believe Mr. Luke selected those based on
  

 9   comparable SWSIs from this year, 2020, 2004, 1939, and
  

10   1937.
  

11          Q.   Okay.  But why did he go back to the 1930s,
  

12   to your understanding?
  

13          A.   I believe he looked for years with
  

14   comparable SWSIs pre-groundwater development.
  

15          Q.   So do you believe that the 1930s are pre --
  

16   essentially pre-groundwater development, based upon
  

17   your review of the history of groundwater pumping in
  

18   this basin?
  

19          A.   Essentially, yes.
  

20          Q.   Is it your understanding that Mr. Luke's
  

21   analysis was based on the SWSI information that he had
  

22   at the time he did the May 17th memo?
  

23          A.   Yes, the April 1 SWSI.
  

24          Q.   Okay.  So we -- when we started this
  

25   hearing, we got a very -- an updated SWSI report from
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 1   Mr. Vincent.
  

 2               Do you remember seeing that?
  

 3          A.   I do.
  

 4          Q.   Okay.  So what did that tell you -- or what
  

 5   did that updated report tell you about how to analyze
  

 6   what Mr. Luke had done in trying to compare
  

 7   pre-groundwater pumping with current?
  

 8          A.   It -- it made the years 2020 and 2004 that
  

 9   he selected not be the best years to use in the
  

10   comparison.
  

11          Q.   And why is that?
  

12          A.   Because the SWSI for those years was higher
  

13   in -- at the 1st of June than for 2021.
  

14          Q.   So you were trying to find a comparable
  

15   year for 2021 that would -- is that what you're --
  

16          A.   Yes.
  

17          Q.   -- that's different than the years that
  

18   Mr. Luke selected?
  

19          A.   Yes.
  

20          Q.   Okay.  So how did you go about making that
  

21   determination?
  

22          A.   Well, Mr. Vincent suggested that 1994 was
  

23   the most comparable June 1 SWSI in the last 30 years.
  

24          Q.   Okay.  And so did you do -- did you look at
  

25   the 1994 hydrology data?
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 1          A.   I did.
  

 2          Q.   Okay.  And what did that tell you about a
  

 3   comparable year?  Well, first of all, why did you
  

 4   need -- why did you and Mr. Luke both need a comparable
  

 5   year?  Is there a reason you can't just use 2021?
  

 6          A.   Well, we don't have data yet for 2021.
  

 7          Q.   So you're trying to find a year as close as
  

 8   possible to 2021?
  

 9          A.   Yes.
  

10          Q.   Okay.
  

11          A.   But I want --
  

12          Q.   So you looked at 1994.
  

13               And then what did you conclude?
  

14          A.   Well, I had started the process before
  

15   Mr. Vincent's last report.  And I wanted to look at
  

16   years where I could see if there was a difference in
  

17   water supply pre-groundwater development and presently.
  

18   So the '30s were a time pre-groundwater development.
  

19   And there are some data available for those years.  So
  

20   that was a good start that Mr. Luke made.  And he, like
  

21   I said, chose 2020 and 2004.
  

22               Well, then we got a report from Ms. Sukow
  

23   that used 2002 as a comparable year.  And Mr. Miller
  

24   has been using 2007 as a comparable year.  And then
  

25   like I said, Mr. Vincent on Monday put 1994 on the
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 1   table as a comparable year.  And I wanted to do a
  

 2   comparison but have it be manageable so we could talk
  

 3   about it today.
  

 4               So I did an analysis of turning off water
  

 5   rights of priorities that are involved in this
  

 6   proceeding in a current year and in the '30s.  And in
  

 7   the '30s a water right was on for the entire year, and
  

 8   in current year --
  

 9          Q.   So you said "current year."
  

10               Are you using -- you're not using 2021
  

11   data?
  

12          A.   Recent year.
  

13          Q.   Okay.
  

14          A.   Pardon me.  Bad term.  Recent year.  The
  

15   right was turned off on August 15th, say, then there
  

16   were 46 days difference between August 15th and I used
  

17   September 30th for the end of the year, end of the
  

18   irrigation season.
  

19               And since I was looking at 2020, 2007,
  

20   2004, 2002, 1994, it became a little unmanageable to
  

21   make into some form of exhibit.  So I did that analysis
  

22   for all of those years, compared them to the '30s, and
  

23   I picked the year that had the most days of difference.
  

24          Q.   Okay.  And what year was that?
  

25          A.   That's 2002.
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 1          Q.   Okay.  And why did you pick the year with
  

 2   the most days of difference, instead of the least?
  

 3          A.   I believe that will result in the largest
  

 4   difference in water supply between the '30s and recent
  

 5   times.
  

 6          Q.   So that would be the upper limit as far as
  

 7   the difference between the '30s and recent years?
  

 8          A.   Yes, I believe it would.
  

 9          Q.   So did you also look at the -- the SWSI
  

10   numbers for the years in the 1930s?
  

11          A.   I didn't look at the SWSI numbers.  I
  

12   looked at the June through September discharge since we
  

13   have a good gage at Hailey that goes back to 1916, I
  

14   think.  And I compared the discharge from June to
  

15   September in 1994 to years in the '30s.
  

16               1994 is about 43,000 acre-feet.  And 1926
  

17   would have been a perfect match, but as Mr. Luke says
  

18   in his memo, there are no Black Books available for
  

19   1926.  So I selected 1931.  That's about 10,000
  

20   acre-feet less than 1994.  And 1937.  That's about
  

21   10,000 acre-feet more than 1994.  And completed my
  

22   analysis using those three years, comparing 2002 to
  

23   1931 and 1937.
  

24          Q.   Okay.  And did you prepare some information
  

25   in a tabular form?
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 1          A.   I did.
  

 2          MR. BARKER:  Can we go off the record and put a
  

 3   sticker on this?
  

 4          THE HEARING OFFICER:  Sure.
  

 5               Let's go off.
  

 6               (Recess.)
  

 7               (SVGWD GGWD Exhibit 42 marked.)
  

 8          Q.   (BY MR. BARKER):  Okay.  So looking at the
  

 9   document that we marked as Exhibit 42, would you just
  

10   walk us through the methodology first again.
  

11          A.   Okay.  First the selection of the names.
  

12   Attachment A to Mr. Luke's May 17th, 2021 memorandum
  

13   had a list of individuals that he thought could be
  

14   impacted by groundwater pumping in 2021.  So I started
  

15   with that list and selected those individuals who had
  

16   made an appearance in this proceeding.
  

17          Q.   Okay.  And that's the block on the
  

18   left-hand side?
  

19          A.   That's the block on the left-hand side,
  

20   except for Mr. Taber at the bottom.
  

21               During his deposition it appeared he had
  

22   groundwater rights that covered his surface-water
  

23   irrigated area.  We found that the groundwater only
  

24   covers two-thirds, three-quarters.  So I put him on the
  

25   list, even though he was not on Mr. Luke's list.
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 1          Q.   Okay.  And then the center block is, what
  

 2   does that mean when it says "Cut dates"?
  

 3          A.   The cut dates are from the watermaster
  

 4   Black Books.  So if a water right, like the first one
  

 5   in 2002, was curtailed on May 15th, it came back on on
  

 6   June 3rd, and was curtailed for the year on June 18th.
  

 7   And I did the same procedure for 1937 and 1931.
  

 8          MR. BARKER:  Okay.  So -- well, I guess before
  

 9   we testify any further about this, I'm going to offer
  

10   South Valley Ground Water District No. 42 as part of
  

11   Mr. Shaw's expert witness analysis.
  

12          THE HEARING OFFICER:  Any objection to the
  

13   admission of this document?
  

14          MR. FLETCHER:  May I ask a question in aid of
  

15   objection?
  

16          THE HEARING OFFICER:  Yes.
  

17
  

18                    VOIR DIRE EXAMINATION
  

19   BY MR. FLETCHER:
  

20          Q.   When did you prepare this document,
  

21   Mr. Shaw?
  

22          A.   Pardon me?
  

23          Q.   When did you prepare this document?
  

24          A.   This has been evolving from when I received
  

25   the report from Mr. Luke.  I finished this document
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 1   last night.
  

 2          Q.   Did you furnish this -- any of this
  

 3   information at the time of your deposition?
  

 4          A.   No.
  

 5          Q.   Were you working on this at that time?
  

 6          A.   Yes.
  

 7          Q.   Weren't you asked to produce your work
  

 8   product at that deposition?
  

 9          A.   I didn't have a work product.  Mr. Rigby
  

10   asked me what I was working on.  I told him.  And he
  

11   didn't inquire any further.
  

12          Q.   But wasn't there a duces tecum attached to
  

13   that deposition asking you to bring those documents?
  

14          MR. BARKER:  And wasn't there an objection to
  

15   the subpoena duces tecum as beyond the scope of
  

16   Rule 26?
  

17          THE HEARING OFFICER:  Well, Mr. Barker,
  

18   Mr. Fletcher is asking these questions in aid of
  

19   objection.
  

20          MR. BARKER:  Okay.
  

21          THE HEARING OFFICER:  I think your participation
  

22   is improper right now.
  

23          MR. BARKER:  Thank you.
  

24          THE HEARING OFFICER:  Mr. Fletcher.
  

25          MR. FLETCHER:  Yeah, I'm going to object to
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 1   this, your Honor.  Here we are the last witness of the
  

 2   hearing, and we're getting this exhibit for the first
  

 3   time.  Our exhibit -- our experts have had no
  

 4   opportunity to go through this analysis or through this
  

 5   documentation.
  

 6               Our expert furnished his report --
  

 7   actually, I can't remember when we first furnished the
  

 8   first version.  Several weeks ago.  They've furnished
  

 9   no expert reports.  They haven't furnished us
  

10   information.  It's just too late for us to respond to
  

11   this.
  

12          MR. RIGBY:  I would join in that objection.
  

13   Having taken that deposition, there was nothing about a
  

14   report that is before us now identified with even
  

15   specificity of what the report was going to do.  It was
  

16   just that I'm continuing to work for the plaintiffs --
  

17   I mean for the Ground Water District.
  

18          THE HEARING OFFICER:  Okay.  Mr. Barker.
  

19          MR. BARKER:  There was no report prepared at the
  

20   time of the deposition.  This is something that, as
  

21   Mr. Shaw says, has been evolving over time.  Part of it
  

22   has been as a result of the deposition testimony.
  

23   We've been receiving new exhibits as we go along.
  

24   We've been receiving new information and new exhibits
  

25   as we go along.  The '31 Black Book was just provided
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 1   to us by the Department this week, a couple of days ago
  

 2   in fact.
  

 3               So it -- unfortunately with the timing of
  

 4   this hearing, and we've been getting new information
  

 5   from Mr. Miller this week as well.  So it's a little
  

 6   bit unfortunate that we're supposed to respond to all
  

 7   of this information that's been provided to us, and in
  

 8   this period of time where information keeps slowly
  

 9   dribbling in to the parties.
  

10               And so this is part of the analysis.  It's
  

11   not anything different than what Mr. Luke has done,
  

12   except for he brings this information up to date based
  

13   upon the new information that we got from the
  

14   Department, from Sean Vincent on Monday, and from the
  

15   Department with the 1931 information on Wednesday.  So
  

16   we -- I don't understand why we wouldn't be able to
  

17   respond to new information that the Department
  

18   provides.
  

19               How are we supposed to make this available
  

20   before the -- before we get the information?
  

21          THE HEARING OFFICER:  Well, I understand your
  

22   argument, Mr. Barker.  And I also have -- I'm sensitive
  

23   to the concerns of those who are objecting.
  

24               So at least right now I'll withhold
  

25   allowing this into evidence, but I'll allow you to
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 1   question Mr. Shaw.  I'm not sure I'll allow this in.
  

 2   And part of the problem is I'm not sure -- I'm not sure
  

 3   I even understand the selection of the years and why he
  

 4   did what he did, but anyway --
  

 5          MR. BARKER:  Okay.  Well --
  

 6          THE HEARING OFFICER:  Because I think this is a
  

 7   departure from Mr. Luke's analysis.  And it takes us in
  

 8   an entirely different direction.  So I'm inclined,
  

 9   honestly, not to allow it in.
  

10               But go ahead, Mr. Barker.  I'll withhold
  

11   ruling on the objection.
  

12          MR. BARKER:  Okay.  So first of all -- well,
  

13   before I ask a question, I do want to ask the question.
  

14               Are we not allowed to respond to the
  

15   information that the Department has added to the record
  

16   in this week?  Are we not allowed --
  

17          THE HEARING OFFICER:  I don't know --
  

18          MR. BARKER:  Are we not allowed to consider
  

19   that?
  

20          THE HEARING OFFICER:  I don't know what that
  

21   information is, Mr. Barker.
  

22          MR. BARKER:  Well, we got -- as I explained, we
  

23   got Mr. Vincent's new SWSI information on Monday.  You
  

24   saw that.  You admitted that into evidence.  On
  

25   Wednesday we got the 1931 Black Books.
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 1          THE HEARING OFFICER:  But, Mr. Barker, this
  

 2   isn't even using SWSI; right?  It was a selection of
  

 3   year 2002, which was not an analogous year.  It was
  

 4   selected --
  

 5          MR. BARKER:  Why do you think 2002 is not an
  

 6   analogous year?
  

 7          THE HEARING OFFICER:  It was not selected based
  

 8   on SWSI.  That's what I understand Mr. Shaw's testimony
  

 9   to be, that he took and selected one of four or five
  

10   alternative years that he might want to select.
  

11          MR. BARKER:  Well, you -- your witnesses, your
  

12   witnesses have used four or five different years.  He
  

13   was analyzing each one of those four or five different
  

14   years and picking the one that he thought provided the
  

15   greatest amount of difference.
  

16          THE HEARING OFFICER:  This analysis is not based
  

17   on SWSI.  And the -- and the other years that were
  

18   referred to, 2002, 2007, and the other years, those
  

19   were not based on SWSI either.  They were -- the
  

20   criteria for selecting those years were different than
  

21   what Mr. Luke's analysis was.
  

22          MR. BARKER:  Correct.  But what Mr. Vincent's
  

23   new exhibit shows us is that there is new information
  

24   about the water conditions this year that requires a
  

25   review of what is the appropriate year.
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 1          THE HEARING OFFICER:  Okay.  Based on our
  

 2   discussion, Mr. Barker, I will right now exclude this
  

 3   document.
  

 4               Thank you.  Let's go on.
  

 5          MR. BARKER:  So you're not going to allow
  

 6   Mr. Shaw to testify about the work that he's done; is
  

 7   that what you're telling me?
  

 8          THE HEARING OFFICER:  You can explore the
  

 9   subject with him.
  

10          MR. BARKER:  Okay.
  

11
  

12                CONTINUED DIRECT EXAMINATION
  

13   BY MR. BARKER:
  

14          Q.   So let's go back and try to answer some of
  

15   the Director's concerns.
  

16               So, Mr. Shaw, is this -- is what you -- the
  

17   analysis that you've done a departure from what
  

18   Mr. Luke has done, or are you simply building upon
  

19   what -- the work that he's done?
  

20          A.   I believe I'm taking Mr. Luke's work the
  

21   next step.  He talked about differences in the years,
  

22   but he didn't quantify the differences, and that's what
  

23   I attempted to do.
  

24          Q.   Okay.  And were you satisfied that the
  

25   years that he had selected from the -- based on the
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 1   April 1 SWSIs were accurate years to compare?
  

 2          A.   I was until Monday, when Mr. Vincent had
  

 3   the new SWSI and suggested we use 1994 as an analogous
  

 4   year.
  

 5          Q.   Okay.  So why did you not use 1994?  Why
  

 6   did you use 2002 instead?
  

 7          A.   I used 2002 because I know it will produce
  

 8   a larger difference.
  

 9          Q.   So had you used 1994, the calculations
  

10   would have shown less of a difference?
  

11          A.   That's -- yes.
  

12          Q.   Okay.  And so you were trying, again, to
  

13   set the upper bounds of what the difference would be?
  

14          A.   Yes.
  

15          Q.   And did you also have at the time of the --
  

16   of Mr. Luke's report any information about the 1931
  

17   delivery cuts?
  

18          A.   No.  I selected 1931 based on Mr. Vincent
  

19   selecting 1994 as a comparable recent year.
  

20          Q.   Okay.  So why do you think 1931 is
  

21   comparable to 1994?
  

22          A.   Well, the June through September discharge
  

23   of the Big Wood at Hailey in 1994 was about 43,000
  

24   acre-feet.  So I was looking for a comparable year
  

25   pre-groundwater development.  The best match was 1926.
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 1   But there is no watermaster book for 1996 [sic].
  

 2               So I selected 1931.  That's about 33,000,
  

 3   and 1937, that's about 53,000, and believe that the
  

 4   actual difference will be between the analysis of those
  

 5   two years.
  

 6          Q.   And where did you get these numbers from,
  

 7   the 33, 43, 53,000 acre-feet of flow from the -- from
  

 8   the Hailey gage at Big Wood?
  

 9          A.   I used the curtailment dates.
  

10          Q.   No, no, no.  Where did you get the total
  

11   volume --
  

12          A.   Oh, pardon.
  

13          Q.   -- from -- for each one of those three
  

14   years?
  

15          A.   Yeah.  From the USGS gage at Hailey.
  

16          Q.   Okay.  And so you got -- I think you said
  

17   you compared the 1994 date, which was suggested by
  

18   Mr. Vincent, and you didn't find an analogous year
  

19   where there was actual Black Books from the Department?
  

20          A.   That's right.
  

21          Q.   Or from the Water District?
  

22          A.   That's right.
  

23          Q.   So you looked at the two closest years you
  

24   could find predevelopment?
  

25          A.   Yes.



Hearing - Vol. V - June 11, 2021 1362

  

 1          Q.   And those were what?
  

 2          A.   1931 and 1937.
  

 3          Q.   Okay.  And then once you had that
  

 4   information from the Black Books, what did you do to
  

 5   compare the 2002, which provided -- which provided a
  

 6   greater difference than 1994 with 1931 and 1937?
  

 7          A.   As you can see in the middle column --
  

 8          MR. RIGBY:  We would object to the analysis or
  

 9   the summary of the exhibit --
  

10          THE WITNESS:  All right.
  

11          MR. RIGBY:  -- that's not been allowed to be
  

12   included or admitted.
  

13          THE WITNESS:  And in the Black Books there
  

14   are --
  

15          MR. FLETCHER:  He needs to rule.
  

16          THE HEARING OFFICER:  All right.  I've got an
  

17   objection again.
  

18               I suppose, Mr. Barker, you're headed
  

19   towards re-offering this exhibit that's been marked?
  

20          MR. BARKER:  Well, I was trying to lay a little
  

21   more foundation for what he did in each one without --
  

22   in the columns so that you would understand what we
  

23   were trying to accomplish here.
  

24               But yes, I'd be happy to offer this
  

25   Exhibit 42 at this time.
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 1          THE HEARING OFFICER:  Well, I mean the argument,
  

 2   again, has been that there was a new SWSI.  And because
  

 3   of the new SWSI on June 1st or the 1st of June, that
  

 4   there was another analogous year, which was 1994.  But
  

 5   through some process that then was not the analogous
  

 6   year.  The analogous year that was selected was 2002.
  

 7   So it had nothing to do with the SWSI at all.
  

 8          MR. BARKER:  Well, I --
  

 9          THE HEARING OFFICER:  And I'm sorry, but that is
  

10   not the analysis that Mr. Luke went through.  And I
  

11   don't even see this as being rebuttal evidence, so --
  

12          MR. BARKER:  I'm not -- we're not rebutting
  

13   Mr. Luke.  As Mr. Shaw said, we're building upon --
  

14   taking his information, updating it with new water
  

15   supply information, and trying to explain the
  

16   consequences of his approach with the new water supply
  

17   information.
  

18               And as Mr. Shaw said, had he selected 1994,
  

19   which Mr. Vincent used, he would have had less
  

20   difference than using the 2002.
  

21          THE HEARING OFFICER:  All right.  Well, I guess
  

22   I will treat this, Mr. Barker, as an offer of proof.
  

23   And if you want to put it on and refer to the document,
  

24   I won't rule on its admission.  But certainly at least
  

25   the evidence will be in the record and the document
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 1   will be in the record.  So I don't want to tell you you
  

 2   can't at least put it in the record as an offer of
  

 3   proof.
  

 4          MR. BARKER:  Okay.
  

 5          THE HEARING OFFICER:  But I may disregard it
  

 6   completely.  I can't draw the connection.
  

 7               Go ahead.  You can refer to the document.
  

 8          MR. BARKER:  Thank you.
  

 9          Q.   So, Mr. Shaw, the middle column that you
  

10   used, explain the process that you went through.
  

11          A.   Well, first of all, I want to make clear
  

12   that the 1931 year was selected because of the new
  

13   June 1st SWSI, because previously I had used 1937 and
  

14   '39 based on Mr. Luke's analysis.  So --
  

15          Q.   And why did the SWSI -- June 1 SWSI change
  

16   your selection of years from the ones Mr. Luke had
  

17   selected?
  

18          A.   Because the -- as Mr. Vincent pointed to
  

19   1994, and the June, September discharge was different
  

20   than 1937 and 1939, and I wanted to match that
  

21   discharge.  So I eliminated 1939 and selected 1931.
  

22   And now they're bookends to what the 1994 June,
  

23   September discharge was.
  

24          Q.   Okay.  And then when you evaluated the --
  

25   each one of those three years, 2002, 1937, and 1931,
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 1   did you look at the cut dates in the Black Books?
  

 2          A.   I did.
  

 3          Q.   Okay.  And then did you compare the cut
  

 4   dates from those years with the cut dates in 2002?
  

 5          A.   Yes.
  

 6          Q.   Okay.  And what did you find with respect
  

 7   to the junior water rights?
  

 8          A.   The junior water rights in the -- late '85
  

 9   is kind of on the bubble of junior and senior.  The
  

10   junior water rights had been on more days per season in
  

11   recent years than they were in the '30s.
  

12               And referring to the document again, under
  

13   the delta days column, some of those are negative
  

14   numbers.  And that means those water rights were on
  

15   more days in 2002 than in either 1931 or 1937.
  

16          Q.   All right.  And so in Mr. Luke's report,
  

17   did he attempt to determine the number of days that
  

18   water rights were cut between the years that he had
  

19   selected?
  

20          A.   I don't believe he did, no.
  

21          Q.   And so the difference is that you're taking
  

22   that approach and now determining what the number of
  

23   cut days would have been?
  

24          A.   Yes.
  

25          Q.   Or were, actually?
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 1          A.   Would have been, yes.
  

 2          Q.   And when you go through the next column,
  

 3   the delta between '02 and '37 and '02 and '31.
  

 4          A.   Yes.  I multiplied the number of days
  

 5   difference times the diversion rate, and came up with a
  

 6   number of acre-feet.
  

 7          Q.   So you got number delta in days, and then
  

 8   you got delta in acre-feet column; right?
  

 9          A.   Yes.
  

10          Q.   And then you have acre-feet per acre
  

11   column.
  

12               What does that refer to?
  

13          A.   I tested to see if any of the numbers that
  

14   I calculated -- excuse me -- would provide more than
  

15   3 1/2 acre-feet per acre.
  

16          Q.   And so if that occurred, what did you --
  

17   what did you do?
  

18          A.   If that occurred, I reduced the total
  

19   amount of water to make the water available 3 1/2
  

20   acre-feet per acre.
  

21          Q.   And why did you pick 3 1/2 acre-feet per
  

22   acre?
  

23          A.   It -- that's not on the surface water
  

24   rights.  I believe it's the amount on the groundwater
  

25   rights in annual volume.  So I picked that as a full
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 1   water supply.
  

 2          Q.   And did you total up the differences
  

 3   between 2002 and 1937 and 2002 and 1931?
  

 4          A.   I did.
  

 5          Q.   And what did you find the difference in
  

 6   acre-feet between those years was?
  

 7          A.   The difference between 2002 and 1937 was
  

 8   2781 acre-feet.  The difference between 2002 and 1931
  

 9   was 904 acre-feet.
  

10          Q.   And so in 1937 there was about 10,000
  

11   acre-feet more in the river --
  

12          A.   That's true.
  

13          Q.   -- at Hailey?
  

14          A.   Yes.
  

15          Q.   Okay.  And when you're trying to compare
  

16   what happened in the 1930s with what happened in recent
  

17   years, are there any -- are there any differences
  

18   between the operations or conditions in the Little Wood
  

19   between -- between those years?
  

20          A.   In -- excuse me.  In the 1931 Black Book,
  

21   it wasn't the part that was distributed to everyone on
  

22   Wednesday, but there was a table that shows the losses
  

23   between the old Silver Creek gage, which is near
  

24   Picabo, it was a little bit downstream from the
  

25   existing gage, and Gage 10 was 15 percent for the year.



Hearing - Vol. V - June 11, 2021 1368

  

 1          MS. McHUGH:  Mr. Shaw, can you speak up?
  

 2          Q.   (BY MR. BARKER):  How much was the loss in
  

 3   the 1931?
  

 4          A.   That loss was 15 percent, the average for
  

 5   the year.
  

 6          Q.   And you've seen Jennifer Sukow's estimate
  

 7   of seepage loss?
  

 8          A.   Yes.
  

 9          Q.   And what is it now currently estimated to
  

10   be?
  

11          A.   As I recall, her estimate was 25 to 37, or
  

12   something like that, percent.
  

13          Q.   So in essence, the seepage losses in the
  

14   Little Wood have doubled since the 1930s?
  

15          A.   Based on those two samples, yes.
  

16          Q.   And what would the effect of having twice
  

17   as much seepage loss in the Little Wood between the
  

18   1930s and today have on the water supply?
  

19          A.   It would reduce the water supply for the
  

20   reach of the river that these water rights were located
  

21   on.
  

22          Q.   And in -- is it your understanding that the
  

23   operations of the Magic Reservoir have an effect on
  

24   flows in the river at Silver -- or sorry, in Little
  

25   Wood?
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 1          A.   In the -- in the reach of the Little Wood
  

 2   from Gage 10 to Gage 54, yes, I understand they do have
  

 3   an impact.
  

 4          Q.   And does that have -- if there's water from
  

 5   the Big Wood injected into the Little Wood at
  

 6   Richfield, what does that do to relative priorities on
  

 7   the Little Wood?
  

 8          A.   There's usually water from the Big Wood in
  

 9   the reach from Gage 10 to Gage 54.  When the Big Wood
  

10   has water, that increases the water supply in that
  

11   reach.
  

12          Q.   Okay.  And so does that mean that water
  

13   rights would stay in priority longer in the Little Wood
  

14   when the Big Wood is in -- is delivering water to
  

15   Richfield?
  

16          A.   That's my understanding, yes.
  

17          Q.   Okay.  So would you take a look in the book
  

18   in front of you at Exhibit 28.  No, no, no.  The yellow
  

19   book.  Sorry.
  

20          A.   Which number?
  

21          Q.   28.  South Valley/Galena Exhibit 28.
  

22          A.   I have that.
  

23          Q.   Okay.  So tell me what Exhibit 28 depicts.
  

24               Well, first of all, where did you -- how
  

25   was Exhibit 28 generated?
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 1          A.   Exhibit 28 came from the USGS record of
  

 2   storage in Magic Reservoir.
  

 3          Q.   And was this something that you looked at
  

 4   when you evaluated the years in the 1930s?
  

 5          A.   I actually looked at the data that this
  

 6   came from.
  

 7          Q.   Okay.  But this is based upon federally
  

 8   generated data from the USGS?
  

 9          A.   Yes, it's public record.
  

10          MR. BARKER:  Okay.  I would offer Exhibit 28.
  

11          THE HEARING OFFICER:  Any objection to the
  

12   admission of this document?
  

13          MR. RIGBY:  No.
  

14          THE HEARING OFFICER:  Based on no response, the
  

15   document marked as South Valley and Galena Exhibit 28
  

16   is received into evidence.
  

17               (SVGWD GGWD Exhibit 28 received.)
  

18          Q.   (BY MR. BARKER):  So what does Exhibit 28
  

19   tell you about the condition of Magic Reservoir in 1937
  

20   when the -- which was one of the years that Mr. Luke
  

21   used as a comparable?
  

22          A.   1937, the reservoir didn't quite fill.  As
  

23   I recall, the number was 174,000 acre-feet was
  

24   available in Magic in 1937.
  

25          Q.   So what would that mean for the
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 1   availability of water in the Little Wood in 1937?
  

 2          A.   From our understanding, it would improve
  

 3   the water supply in the reach from Gage 10 to Gage 54.
  

 4          Q.   So if I'm comparing current years with
  

 5   1937 -- well, first of all, in 2021 is there going to
  

 6   be any water in Magic to get to Richfield?
  

 7          A.   No.  2021 is much like 1931.
  

 8          Q.   Okay.  So '31 is a more comparable year in
  

 9   that regard; right?
  

10          A.   In regard to storage in Magic, it is, yes.
  

11          Q.   Okay.  So is the document that you prepared
  

12   that we've offered as Exhibit 42, is that intended to
  

13   be a demonstration of loss of supply?
  

14          A.   It's intended to be the difference between
  

15   water availability based on cut dates in the '30s and
  

16   2002.
  

17          Q.   And does this Exhibit 42 show injury, to
  

18   your understanding?
  

19          A.   No.
  

20          MR. BARKER:  So I -- I've heard what you said,
  

21   Mr. Director.  I'm going to re-offer Exhibit 42 at this
  

22   time.
  

23          THE HEARING OFFICER:  And I will reiterate that
  

24   this will at least be viewed as an offer of proof.  I
  

25   won't receive it into evidence at this time.
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 1          MR. RIGBY:  And we would continue to object.
  

 2          THE HEARING OFFICER:  Noted.
  

 3          MR. BARKER:  Okay.  So since it's just an offer
  

 4   of proof, there won't be any cross-examination, I take
  

 5   it?  At least that's the way a courtroom proceeding
  

 6   works.
  

 7          THE HEARING OFFICER:  Mr. Fletcher?
  

 8               Mr. Rigby?
  

 9          MR. FLETCHER:  Well, I would like a
  

10   clarification on that issue.
  

11               Usually with an offer of proof, the offer
  

12   of proof's made, and then a ruling is made on the
  

13   exhibit after the offer of proof.  If this exhibit's
  

14   not going to be admitted, I will not cross on it.
  

15          MR. RIGBY:  I agree.  How can you still hold the
  

16   potential of it being accepted and not allow us to
  

17   cross-examine?
  

18          MR. FLETCHER:  Unless you want us to
  

19   cross-examine as part of the offer of proof.  But the
  

20   problem I have with this is being dropped -- I mean if
  

21   it was -- even if it had been to us yesterday when it
  

22   was prepared --
  

23          MR. BARKER:  It was prepared last night, Kent.
  

24          MR. FLETCHER:  Okay.  It could have been sent to
  

25   us last night.



Hearing - Vol. V - June 11, 2021 1373

  

 1          MR. BARKER:  It was given to you today.
  

 2          MR. FLETCHER:  You keep interrupting me, Al.
  

 3          THE HEARING OFFICER:  Let's go off the record.
  

 4          MR. FLETCHER:  Why do you interrupt me when I'm
  

 5   making my point?
  

 6          THE HEARING OFFICER:  I don't want all that on
  

 7   the record.
  

 8               (Recess.)
  

 9          THE HEARING OFFICER:  Back on the record.  So
  

10   we're back on the record.
  

11               And I stated that I will consider the
  

12   testimony of Mr. Shaw related to the document marked as
  

13   South Valley and Galena Exhibit No. 42.  I will
  

14   consider all of that as an offer of proof, and at least
  

15   without some additional -- well, no, as an offer of
  

16   proof.  I'm not allowing some particular exhibit into
  

17   the record.
  

18               Thank you.
  

19          MR. BARKER:  I'm sorry.  Mr. Director, I didn't
  

20   hear what you said, unless -- you said unless
  

21   something?
  

22          THE HEARING OFFICER:  No, I retracted that.
  

23          MR. BARKER:  Oh, okay.
  

24          THE HEARING OFFICER:  I'm not allowing this into
  

25   evidence.  But it is in the record as an offer of
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 1   proof.
  

 2          MS. McHUGH:  Mr. Director, this is Candice on
  

 3   behalf of the City of Bellevue.
  

 4               Just to clarify, the document isn't in and
  

 5   testimony relating to the document and the document are
  

 6   both offers of proof, or the oral testimony --
  

 7          THE HEARING OFFICER:  No, I think they're
  

 8   both -- I think they're both a part of the offer of
  

 9   proof.
  

10          MS. McHUGH:  Okay.  I just wanted to understand
  

11   what you were doing --
  

12          THE HEARING OFFICER:  Yeah.
  

13          MS. McHUGH:  -- with the oral testimony as well.
  

14          THE HEARING OFFICER:  Yeah.
  

15          MS. McHUGH:  Thank you.
  

16          THE HEARING OFFICER:  More questions for
  

17   Mr. Shaw?
  

18          MS. O'LEARY:  Mr. Director.
  

19          MR. BARKER:  Oh, sorry.  Go ahead.
  

20          MS. O'LEARY:  I just had a couple.
  

21          THE HEARING OFFICER:  So you're finished,
  

22   Mr. Barker?
  

23          MR. BARKER:  Yes.
  

24          THE HEARING OFFICER:  Okay.  Ms. O'Leary.
  

25   ///
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 1                     DIRECT EXAMINATION
  

 2   BY MS. O'LEARY:
  

 3          Q.   Good afternoon, Mr. Shaw.  I just have a
  

 4   few questions for you.
  

 5               To the best of your knowledge, does Tim
  

 6   Luke collect actual data?  Does he go out in the field
  

 7   and collect data, or would he rely on somebody to
  

 8   provide him with data?
  

 9          MR. FLETCHER:  I'm going to object.  That's
  

10   beyond the scope of direct, based upon the Director's
  

11   ruling, as I understand it.
  

12          MR. BARKER:  Wait a minute.  I'm going to
  

13   object.  This witness is appearing on behalf of both
  

14   South Valley and Galena.  So Galena's entitled to do
  

15   direct examination, just like you guys both directly
  

16   did those witnesses.
  

17          THE HEARING OFFICER:  Let me rule.
  

18               Objection overruled.
  

19          MR. FLETCHER:  Yeah.  Excuse me.  I made that
  

20   objection thinking -- is this direct examination of the
  

21   witness?
  

22          MS. O'LEARY:  Yes.  I represent Galena Ground
  

23   Water District.
  

24          MR. FLETCHER:  Okay.  No, I understand.  That's
  

25   fine.
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 1          MS. O'LEARY:  Okay.
  

 2          MR. FLETCHER:  I have no objection to your
  

 3   direct examination of the witness.  I'm sorry.
  

 4          THE HEARING OFFICER:  Great.  Thank you.
  

 5          THE WITNESS:  Could you restate the question?
  

 6          THE HEARING OFFICER:  Go ahead, Ms. O'Leary.
  

 7          Q.   (BY MS. O'LEARY):  Sure.  Mr. Shaw, you
  

 8   have a long tenure of experience in this field and with
  

 9   the Department.
  

10               And based on your experience, would someone
  

11   in Mr. Luke's position go out into the field and
  

12   collect data, or would he rely on someone like the
  

13   watermaster to provide him with such information?
  

14          A.   I believe in Mr. Luke's case he does both.
  

15   He has gone out in the field and collected data, and
  

16   he's relied on others, including the watermaster.
  

17          Q.   Okay.  So in your experience, it is
  

18   reasonable for him to use data provided to him by the
  

19   watermaster and not necessarily data that he computed
  

20   or collected himself?
  

21          A.   Yes.
  

22          Q.   Okay.  And so if someone in this proceeding
  

23   was relying on data from Mr. Luke, that would mean that
  

24   such data may have come from the watermaster, not
  

25   necessarily calculations made by Mr. Luke?
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 1          A.   You said "data" and then you said
  

 2   "calculations."
  

 3               So I need to clarify which you're talking
  

 4   about.
  

 5          Q.   Sure.  Let's go with calculations
  

 6   provided -- if Mr. Luke was to provide someone in a
  

 7   proceeding such as this with certain calculations, is
  

 8   it reasonable to assume, based on your experience, that
  

 9   those were not computed by him, but they could have
  

10   been computed by the watermaster?
  

11          A.   I think as far as computations are
  

12   concerned, if Mr. Luke reported them as computations, I
  

13   believe they would be -- would have been made by him.
  

14   He may rely on water -- on data from others, including
  

15   the watermaster, to make the computations.
  

16          Q.   Okay.  And if he relied on data that was
  

17   provided by other people that was inaccurate, then it
  

18   would be reasonable to assume that his calculations
  

19   would also be inaccurate; is that fair?
  

20          A.   That's fair.
  

21          MS. O'LEARY:  Okay.  Thank you.
  

22          THE HEARING OFFICER:  Any other questions?
  

23               Group three?
  

24               Mr. O'Bannon, question.
  

25          MS. McHUGH:  I think we do.
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 1          THE HEARING OFFICER:  Mr. Bromley.
  

 2          MR. BROMLEY:  Just one question, Director.
  

 3   Chris Bromley.
  

 4          THE HEARING OFFICER:  Yeah.
  

 5
  

 6                      CROSS-EXAMINATION
  

 7   BY MR. BROMLEY:
  

 8          Q.   Mr. Shaw, what you were discussing with
  

 9   counsel, was this just simply an alternative way of
  

10   looking at the ultimate question here, which is injury?
  

11          A.   I want to emphasize this was not an injury
  

12   analysis.  It was a difference analysis to identify the
  

13   water supply differences over time.
  

14          Q.   And not an injury analysis, but a supply
  

15   analysis?
  

16          A.   Yes.
  

17          MR. BROMLEY:  Okay.  Thank you.
  

18          THE HEARING OFFICER:  Thank you, Mr. Bromley.
  

19               Cross-examination, Mr. Fletcher?
  

20          MR. FLETCHER:  I have no questions.
  

21          THE HEARING OFFICER:  Mr. Rigby?
  

22          MR. RIGBY:  No questions.
  

23          THE HEARING OFFICER:  Okay.  Ten after 5:00.
  

24               What do we want to do?
  

25          MR. THOMPSON:  So we can go off the record.
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 1          THE HEARING OFFICER:  Do you want to go off the
  

 2   record?
  

 3          MR. THOMPSON:  We could stay on.
  

 4               I guess I just have a question.  Has the
  

 5   pumping data that Mr. Luke orally provided to
  

 6   Mr. Miller represented for 2019, 2020 been provided in
  

 7   written form?  I guess the source of that data I'd like
  

 8   to know.
  

 9               There was a question earlier about Kevin
  

10   Lakey providing pumping data, Mr. Luke providing
  

11   pumping data.  I just need to know where all of this
  

12   came from.  I don't think we've been provided that by
  

13   the Department.
  

14          THE HEARING OFFICER:  Let's go off the record.
  

15               (Discussion.)
  

16          THE HEARING OFFICER:  We're on the record.
  

17               We're adjourned until tomorrow morning at
  

18   8:30.
  

19               Thank you.
  

20               (Hearing adjourned at 5:22 p.m.)
  

21                            -oOo-
  

22
  

23
  

24
  

25
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 1             (SVGWD/GGWD Exhibits 43, 44, 45, 46 marked.)
  

 2             THE HEARING OFFICER:  Okay.  Are we ready?
  

 3                     PATRICK LEONARD PURDY,
  

 4   first duly sworn to tell the truth relating to said
  

 5   cause, testified as follows:
  

 6             THE HEARING OFFICER:  Thank you.  Please be
  

 7   seated.
  

 8             MR. BARKER:  Good morning, Mr. Purdy.
  

 9             THE HEARING OFFICER:  And we're on the record
  

10   by the way.  Thank you, Colleen.
  

11             THE WITNESS:  Good morning.
  

12                       DIRECT EXAMINATION
  

13   QUESTIONS BY MR. BARKER:
  

14         Q.  Good morning, Mr. Purdy.  State your name and
  

15   address for the record, please.
  

16         A.  Patrick Leonard Purdy, my full-time residence
  

17   is actually here, in Boise, at 1800 North Montclair
  

18   Drive.  I also have a residence in Picabo, 213 Ranch
  

19   Road, Picabo, Idaho.
  

20         Q.  And what do you do for a living, Mr. Purdy?
  

21         A.  Well, I work for Picabo Livestock as a ranch
  

22   manager.  We also own a business here, in Boise, called
  

23   Purdy Enterprises, that I spend part-time here as well.
  

24         Q.  And what does Picabo Livestock do?
  

25         A.  We have a farm and ranch operation located in
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 1   Picabo.  We farm approximately 5,000 acres of malt
  

 2   barley, alfalfa hay.  We run a cow/calf operation.  And
  

 3   so we have a couple other ancillary businesses in Picabo
  

 4   as well.
  

 5         Q.  So you spend a fair amount of time in Picabo?
  

 6         A.  This time of year, almost full-time, yeah,
  

 7   from --
  

 8         Q.  Are you familiar with the irrigation
  

 9   operations of your farm?
  

10         A.  Yes, intimately.  Yes.
  

11         Q.  Do you have both surface water and ground
  

12   water rights?
  

13         A.  We do.  We do have, yeah, a number of surface
  

14   water rights and three, I believe, it is ground water
  

15   rights.
  

16         Q.  Do you rent ground to Mark Johnson for his
  

17   potato operations?
  

18         A.  We do.
  

19         Q.  And do you have surface and ground water
  

20   rights available for Mr. Johnson?
  

21         A.  He has some ground that we lease from Heart
  

22   Rock Ranch that we were subleasing to him that only has
  

23   surface water rights off of the Big Wood River or Willow
  

24   Creek, a tributary to Big Wood.  We're also renting some
  

25   of the ground on our own property to him directly that
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 1   is served by surface water and ground water, both.
  

 2         Q.  And that Willow Creek property do you know
  

 3   what kind of water rights are on that?
  

 4         A.  The best right on that ground is an 1881
  

 5   right.
  

 6         Q.  That's a pretty good water right for --
  

 7         A.  Yeah, it's one of the best on Big Wood.
  

 8         Q.  And then the water rights on the property in
  

 9   Picabo?
  

10         A.  Our rights -- our rights extend all the way
  

11   from September of '83 all the way up through the 1890s.
  

12         Q.  Do you have some water rights that are senior
  

13   even to the 1883s?
  

14         A.  We do have five cfs of perpetual right, yes,
  

15   as well.
  

16         Q.  And that right would be available for,
  

17   potentially available for Mr. Johnson's potatoes?
  

18         A.  Yes, if it comes to that, that's what we would
  

19   allocate that water to him and dry up some of our other
  

20   ground.
  

21         Q.  So are you familiar with the conditions in
  

22   Silver Creek?
  

23         A.  Yes, I am.
  

24         Q.  So what can you tell us about just in general
  

25   about Silver Creek in the area of your properties?
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 1         A.  So Silver Creek forms just above our property,
  

 2   and then from The Nature Conservancy then flows into the
  

 3   Kilpatrick Pond which is on our property.  And through
  

 4   the Kilpatrick Pond down through our ground quite a ways
  

 5   towards Picabo, and the river is free flowing and no
  

 6   obstructions all the way down through, it crosses
  

 7   Highway 20, and then back around through our property
  

 8   again, and out into some Fish and Game property, and
  

 9   some other private ground.  And then down it crosses
  

10   Highway 20 again to the southeast, and then flows
  

11   through some property owned by Harry Rinker, which we
  

12   farm as well.
  

13             And then it hits an area that we call the
  

14   Highway 93 intersection, where Highway 93 and where the
  

15   river crosses under Highway 93, there is some
  

16   significant issues at that location with -- we observed
  

17   just on Wednesday of this week a large beaver dam
  

18   completely blocking the stream channel with a
  

19   significant amount of water pouring out both to the
  

20   north end of the south into the desert ground owned by
  

21   Simplot and Rob Hennefer.  I would guess just as a
  

22   layman's estimate, maybe ten cfs of water flowing out
  

23   into the desert there.
  

24         Q.  So there is some photographs in front of you.
  

25   Do you see those?
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 1         A.  Yes.
  

 2         Q.  So Exhibit 43 is that a photograph that you
  

 3   took?
  

 4         A.  It is.  I took this picture on Wednesday of
  

 5   this week.
  

 6         Q.  Where is this photograph taken?
  

 7         A.  It's about 100 yards up from Highway 93 and
  

 8   Silver Creek intersect.
  

 9         Q.  What does this picture depict?
  

10         A.  A large beaver dam clear across the stream
  

11   channel backs the water up, I would say, between 18
  

12   inches and 24 inches total height.
  

13         Q.  And this is in Silver Creek, itself?
  

14         A.  This is directly in the stream channel, yes.
  

15             MR. BARKER:  I would offer Exhibit 43, South
  

16   Valley/Galena Exhibit 43.
  

17             THE HEARING OFFICER:  Any objection to this
  

18   exhibit?
  

19             MR. RIGBY:  The only question is, I don't know
  

20   how they are numbered.
  

21             MR. FLETCHER:  We don't know which is which.
  

22             MR. RIGBY:  We don't know which is which.
  

23             MR. BARKER:  I left them on the table.  It
  

24   looks like they got shuffled.
  

25             MR. RIGBY:  I'm sorry.
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 1             MR. BARKER:  This is 43.  No, that's not 43.
  

 2   This one (indicating).
  

 3             MR. RIGBY:  This one is 43 (indicating)?
  

 4             MR. BARKER:  Yes.
  

 5             MR. FLETCHER:  May I ask one question in aid.
  

 6             THE HEARING OFFICER:  Yes.
  

 7             MR. FLETCHER:  You took this picture on
  

 8   Wednesday of this week?
  

 9             THE WITNESS:  I did, yes.
  

10             MR. FLETCHER:  Thank you.  I have no
  

11   objection.
  

12             MR. RIGBY:  No objection.
  

13             THE HEARING OFFICER:  Okay.  The document
  

14   marked South Valley and Galena No. 43 is received into
  

15   evidence.
  

16             (SVGWD/GGWD Exhibit 43 received.)
  

17         Q.  (BY MR. BARKER)  Exhibit 44, do you have that
  

18   in front of you?
  

19         A.  I do.
  

20         Q.  Well, first of all, did you take this
  

21   photograph?
  

22         A.  I did.  I took this at the same time.
  

23         Q.  So Wednesday of this week?
  

24         A.  Yeah.  So this is a large hole in the stream
  

25   channel to the north flowing out onto some property
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 1   owned by Simplot.  That's one our employees --
  

 2             THE REPORTER:  I'm sorry.  I didn't hear you.
  

 3             THE WITNESS:  I'm sorry.  That's one of our
  

 4   employees standing there looking at the hole.  A
  

 5   significant stream of water flowing out into the
  

 6   property to the north of the stream channel here.
  

 7         Q.  (BY MR. BARKER)  Is this part of the 10 cfs --
  

 8         A.  Yeah.
  

 9         Q.  -- you estimate was leaving?
  

10         A.  Yes, it is.
  

11             MR. BARKER:  Offer Exhibit 44, South
  

12   Valley/Galena 44.
  

13             THE HEARING OFFICER:  Any objection to the
  

14   admission of this document?
  

15             MR. FLETCHER:  Again, did you state the date
  

16   this picture was taken?
  

17             THE WITNESS:  It was taken on Wednesday by me.
  

18             MR. FLETCHER:  Thank you.  I have no
  

19   objection.
  

20             MR. RIGBY:  No objection.
  

21             THE HEARING OFFICER:  So the document marked
  

22   as South Valley and Galena No. 44 is received into
  

23   evidence.
  

24             (SVGWD/GGWD Exhibit 44 received.)
  

25         Q.  (BY MR. BARKER)  And then Exhibit 45, do you
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 1   have that in front of you, Mr. Purdy?
  

 2         A.  I do.  And again this photo was taken by me on
  

 3   Wednesday.
  

 4         Q.  Where was this photograph taken?
  

 5         A.  About 50 yards upstream of the beaver dam on
  

 6   Exhibit 43.
  

 7         Q.  And what does this photograph depict?
  

 8         A.  It's one of several holes in the stream bank
  

 9   to the south side of Silver Creek flowing out into again
  

10   Simplot's property.
  

11         Q.  And is this part of what you estimate the 10
  

12   cfs loss was?
  

13         A.  Yes.  So I sent a team down there the next day
  

14   to do their best job to breach that beaver dam, which
  

15   they were able to take out about a third of it.  And a
  

16   significant stream of water flowed backwards in from
  

17   this -- in from this hole.  So the elevation lowered the
  

18   water came back into the stream channel.
  

19         Q.  Do you have any idea how long this beaver dam
  

20   that you photographed in Exhibit 43 has been there?
  

21         A.  I would guesstimate you can go see the growth
  

22   if we go back to that picture, you can see the growth on
  

23   the one side of it.  There is actually weeds and grass
  

24   growing on it.  Just based on that, I would assume that
  

25   it's been there at least this full season, and probably
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 1   into last season.  We did take a dam out of this area
  

 2   two years ago.  We got permission to bring a big track
  

 3   hoe in and tear a large dam out.  There is a huge pile
  

 4   of debris that you can't see that is off to the side
  

 5   from the prior beaver dam that was removed.  So I
  

 6   believe my best estimate is this one has been in there
  

 7   all season and probably in the fall of last year.
  

 8         Q.  So in your estimate, in your experience
  

 9   rather, would this dam constitute an obstruction of
  

10   flows to the --
  

11         A.  Definitely, yes.
  

12         Q.  -- downstream Little Wood water --
  

13         A.  Yeah, definitely given the large elevation
  

14   change that it was inducing in the stream, and the
  

15   amount of water pouring out into each side of the stream
  

16   bank.
  

17         Q.  Okay.  And since you've been on the property,
  

18   has the water district taken any efforts to do this kind
  

19   of beaver dam removal that you've spoke of?
  

20         A.  Not to my knowledge.  We have spent some time
  

21   here ourselves, the Picabo Livestock employees have been
  

22   trying to do work here.  So at the same time we removed
  

23   this beaver dam this week which would have been on
  

24   Thursday, we also plugged -- we also plugged some of
  

25   these holes as best we could by hand with some straw
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 1   bales and just some native soil.
  

 2         Q.  Would you turn now to Exhibit 46?
  

 3         A.  Okay.
  

 4             MR. BARKER:  I'm sorry.  Did I move the
  

 5   admission of Exhibit 45?  We offer Exhibit 45 at this
  

 6   time, South Valley/Galena Exhibit 45.
  

 7             THE HEARING OFFICER:  Any objection to the
  

 8   admission of this document?
  

 9             MR. FLETCHER:  No objection.
  

10             MR. RIGBY:  No objection.
  

11             THE HEARING OFFICER:  The document marked as
  

12   South Valley and Galena No. 45 is received into
  

13   evidence.
  

14             (SVGWD/GGWD Exhibit 45 received.)
  

15         Q.  (BY MR. BARKER)  Mr. Purdy, have you got
  

16   Exhibit 46 in front of you?
  

17         A.  I do.
  

18         Q.  Did you take this photograph?
  

19         A.  Yes, I took this photograph about 1:30 p.m.
  

20   yesterday.
  

21         Q.  And what's the location of this photograph?
  

22         A.  So this is another beaver dam in the stream
  

23   channel of Silver Creek in a location called Bear Track
  

24   Williams.  It's as near as I can tell, like a nature
  

25   preserve or a small park run by the Fish and Game.  The
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 1   ditch rider who services our area mentioned to me in
  

 2   passing on that yesterday morning that he saw another
  

 3   beaver dam in the stream along the highway.  And so we
  

 4   drove down and took this photo.
  

 5         Q.  So this is below the Highway 93 crossing?
  

 6         A.  It is.  It is highway miles maybe five miles
  

 7   highway miles, but significantly more than that in
  

 8   stream miles.  The stream flows out and then back in
  

 9   towards the highway, so, yeah, it is below it.
  

10         Q.  Is this above the confluence of the Little
  

11   Wood?
  

12         A.  Below, yeah, no, this would be below the
  

13   confluence of the Little Wood.
  

14         Q.  So this is actually in the Little Wood and not
  

15   in Silver Creek?
  

16         A.  Sorry.  It is in the Little Wood, yes.
  

17         Q.  Okay.  Did you have an estimate of how large
  

18   this dam is?
  

19         A.  Again, it spans the entire stream channel.
  

20   This was backing the water up at least three feet when
  

21   we arrived.  Again, it looks like this beaver dam has
  

22   been there for quite a while.  It is pretty well
  

23   established.  It was difficult to -- the banks in this
  

24   area are very heavily, I guess just very heavy with
  

25   brush and willow, so it's difficult to see water flowing
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 1   out, but it was backing the water up you could tell a
  

 2   significant distance upstream.  So again, about a three
  

 3   foot elevation change here, so...
  

 4             MR. BARKER:  I would move the admission of
  

 5   Exhibit South Valley Ground Water/Galena Ground Water
  

 6   Exhibit 46?
  

 7             THE HEARING OFFICER:  Any objection to the
  

 8   admission of this document?
  

 9             MR. FLETCHER:  No objection.
  

10             MR. RIGBY:  No objection.
  

11             THE HEARING OFFICER:  The document marked as
  

12   South Valley and Galena No. 46 is received into
  

13   evidence.
  

14             (SVGWD/GGWD Exhibit 46 received.)
  

15         Q.  (BY MR. BARKER)  So did you make any effort to
  

16   try and do something about this beaver dam?
  

17         A.  We did.  We did.  Norberto Farfan was with me.
  

18   So we put on our boots and spent about an hour trying to
  

19   tear out the center section of this dam.  We had
  

20   reasonable success.  We were able to just in the time we
  

21   were there, the water level dropped at least a foot from
  

22   its previous level.  And we saw water starting to flow
  

23   back into the stream channel from the surrounding area.
  

24   It's going to take us a large piece of equipment to get
  

25   this one out, because the stream is fairly wide here and
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 1   it's a large dam.
  

 2         Q.  So when you spoke to the ditch rider, did he
  

 3   give you any information about whether or not the water
  

 4   district had any plans to deal with these beaver dams?
  

 5         A.  No, I didn't ask.
  

 6         Q.  Is it your understanding or is it your belief
  

 7   based upon your observations of the stream, that this
  

 8   beaver dam also impedes the flow to the Little Wood?
  

 9         A.  Yes, I would say pretty significantly.  That
  

10   whatever additional water flows in from upstream is
  

11   going to first spread out into a very large area.  It's
  

12   hard for me to say how large of an area, but it's going
  

13   to spread out into a very large area before it actually
  

14   flows downstream from this beaver dam.
  

15         Q.  So do you know whether or not there are beaver
  

16   dams on the Little Wood that have not been taken care
  

17   of?
  

18         A.  No, I don't.  After observing this second dam,
  

19   we made the decision that early next week we're going to
  

20   put some people in a canoe and we're going to float the
  

21   stream, because it runs pretty wild out through the
  

22   desert.  And to my knowledge, nobody looks at it.  I
  

23   don't know that anybody has looked at inspecting or
  

24   doing any kind of maintenance on the stream channel.  So
  

25   we're going to take it on ourselves to go just take a
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 1   look and see what we can find from the boat.
  

 2         Q.  Are you familiar with the readings that the
  

 3   Water District maintains for Station 10?
  

 4         A.  I am.
  

 5         Q.  Have you observed those readings over the
  

 6   course of the last week?
  

 7         A.  Yeah, I've been watching them pretty carefully
  

 8   for the last three or four days.
  

 9         Q.  And what have you observed about the readings
  

10   with respect to the work you've done on these beaver
  

11   dams?
  

12         A.  A pretty significant spike in the flow in
  

13   Silver Creek that's -- I apologize.  I don't have the
  

14   numbers in front of me.  But my recollection is they
  

15   were running around 10 cfs around the first and second
  

16   of June, and it is up consistently around 30 to 35 cfs
  

17   in the last five or six days -- four or five days, I
  

18   should say.
  

19             MR. BARKER:  Thank you, Mr. Purdy.  I don't
  

20   have any further questions.  Thank you for coming down
  

21   for today.
  

22             THE HEARING OFFICER:  Ms. O'Leary, questions?
  

23             MS. O'LEARY:  No, Director.
  

24             THE HEARING OFFICER:  Group 3 questions for
  

25   Mr. Purdy?
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 1             MR. BROMLEY:  No.
  

 2             THE HEARING OFFICER:  Mr. O'Bannon?
  

 3             Cross-examination, Mr. Fletcher.
  

 4             MR. FLETCHER:  Thank you.
  

 5                        CROSS-EXAMINATION
  

 6   QUESTIONS BY MR. FLETCHER:
  

 7         Q.  Mr. Purdy, I'm Kent Fletcher.  I represent Big
  

 8   Wood Canal Company.
  

 9         A.  Nice to meet you.
  

10         Q.  Nice to meet you.  In your testimony you
  

11   talked about the property that you leased to
  

12   Mr. Johnson?
  

13         A.  Yes.
  

14         Q.  And Mr. Johnson is the same Mr. Johnson that
  

15   testified in this proceeding; is that correct?
  

16         A.  That's correct, Mark Johnson, Silver Creek
  

17   Seed.
  

18         Q.  Which of your properties did you say you
  

19   leased to him, or how do you identify that property?
  

20         A.  We have a piece of property that we farm under
  

21   contract with Heart Rock Ranch, we call Spring Creek.
  

22   That's over near Timmerman Hill.  That ground is fed by
  

23   the water from Willow Creek.  We also lease two pieces
  

24   of ground to him on our main ranch property just a mile
  

25   roughly west of the town Picabo.
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 1         Q.  How many acres are involved in the
  

 2   Spring -- did you say, Spring Creek?
  

 3         A.  Spring Creek has, I think, it's 120 acres that
  

 4   he's got over there.
  

 5         Q.  And on the other parcel?
  

 6         A.  It's going to be about 200, I believe, about
  

 7   230 acres.
  

 8         Q.  So a total of about 350 acres?
  

 9         A.  I believe that's correct.
  

10         Q.  That's how much you are leasing to him this
  

11   year?
  

12         A.  Yes.
  

13         Q.  And I could have misunderstood your testimony.
  

14   But did you state that what is the source of water to
  

15   Spring Creek?  What is the source of water to Spring
  

16   Creek?
  

17         A.  It's Willow Creek, which feeds into the Big
  

18   Wood.
  

19         Q.  Okay.  So that's surface water?
  

20         A.  Surface water, yes, there is no ground water
  

21   right on that property.
  

22         Q.  So if curtailment takes place, there will
  

23   still be a water supply to Spring Creek?
  

24         A.  A ground water curtailment would not affect
  

25   Spring Creek, no.
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 1         Q.  And on the other parcel you are talking about,
  

 2   the 230 acre parcel, what is the water source for that?
  

 3         A.  The primary water source is Silver Creek, and
  

 4   then the secondary would be ground water.
  

 5         Q.  So do you know the water rights priority date?
  

 6         A.  We have five feet of perpetual on Silver
  

 7   Creek, and we have 20 feet of September of 1883, and
  

 8   then we have a variety of other rights that are junior
  

 9   to that 1883 right.  We have a total of about 60 cfs of
  

10   right on Silver Creek.
  

11         Q.  That are appurtenant to that property?
  

12         A.  That's correct.
  

13         Q.  Have the 1983 rights been curtailed?
  

14         A.  The 1883, this year, no.
  

15         Q.  Excuse me.  1883 rights?
  

16         A.  No, they have not, although we've been told
  

17   that they are expecting curtailment on those potentially
  

18   this next week.
  

19         Q.  And if those are curtailed, if there is no
  

20   curtailment, you would then turn on this supplemental
  

21   pump?
  

22         A.  If those 1883 rights were curtailed, we would
  

23   have our five cfs of perpetual.  And then we would
  

24   typically in a normal year, we would turn on our ground
  

25   water pumping, yes.
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 1         Q.  And if the supplemental right is curtailed,
  

 2   the ground water pump, you mentioned you were going to
  

 3   get water from a different source?
  

 4         A.  It would be the five cfs of perpetual off of
  

 5   Silver Creek that we had would be the only source of
  

 6   water we would have as long as the September '83 rights
  

 7   are curtailed.
  

 8         Q.  And how many of the 230 acres can you irrigate
  

 9   with that?
  

10         A.  He would have a difficult time finishing all
  

11   of that.  Yeah, five -- can I do some math; is that all
  

12   right?
  

13         Q.  Sure.
  

14         A.  If we were able to deliver 100 percent of that
  

15   five cfs to him he could in theory finish that crop.
  

16   There would be enough water there if we were able to get
  

17   the full five cfs to him.
  

18         Q.  Did you hear Mr. Johnson's testimony?
  

19         A.  I did.
  

20         Q.  Do you know if he took into account these
  

21   water sources when he was giving his damage testimony?
  

22         A.  He wouldn't necessarily be aware of this
  

23   information, no.
  

24         Q.  In fact, it was pretty clear he didn't really
  

25   understand the water right situation at all; is that
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 1   correct?
  

 2         A.  I would agree, yeah.  He's never had to.  It's
  

 3   not been something that he's had to worry about.
  

 4         Q.  As I understand it, you observed this beaver
  

 5   dam in Exhibit 43, Wednesday.  And you tore it out
  

 6   Wednesday; is that correct?
  

 7         A.  We did actually, yeah.  I'm sorry.  I said
  

 8   Thursday, but we did actually send a crew down there on
  

 9   Wednesday, that same day, that afternoon, yes.
  

10         Q.  No, I think you said Wednesday.
  

11         A.  Okay.  Yes.  So we did tear it out.  Yeah, we
  

12   did tear out a portion of it on Wednesday.
  

13         Q.  And after you tore out that portion, water
  

14   started flowing freely through that section you tore
  

15   out?
  

16         A.  Yes.  And we observed water flowing back into
  

17   the stream channel from the surrounding area.
  

18         Q.  Have you gone back to that area to see if the
  

19   dam was reestablished?
  

20         A.  We were just there yesterday, and we actually
  

21   saw the beaver.  It hasn't started rebuilding it yet,
  

22   but it certainly will.  It was right there next to it.
  

23         Q.  Is the beaver alive to talk about this
  

24   incident?
  

25         A.  Unfortunately, it is, yeah.  I didn't have my
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 1   weapon or permission to shoot it.
  

 2         Q.  Are you familiar with beavers and how they
  

 3   respond to running water?
  

 4         A.  I wouldn't say so, no.  They don't like it, I
  

 5   don't think.
  

 6         Q.  Have you had experience about when you tear
  

 7   out a dam, and how a beaver responds to that?
  

 8         A.  They rebuild it.
  

 9         Q.  Yeah.
  

10         A.  Yeah, they rebuild it.
  

11         Q.  So it's a constant problem; correct?
  

12         A.  Yes.  Yes, the beaver is going to have to be
  

13   trapped out, and we're looking for permission to get
  

14   that done as well.
  

15         Q.  And then on the dam referred to in your
  

16   Exhibit 46, you observed that also, I think you said
  

17   Wednesday; is that correct?
  

18         A.  That was yesterday.
  

19         Q.  Yesterday.  And you tore out a section of that
  

20   dam as well?
  

21         A.  We did.  We took out as much as we could
  

22   physically.  It's a larger more well-established dam, so
  

23   it's difficult to do by hand.
  

24         Q.  Have you had a chance to go back and observe
  

25   whether that dam is back in place?
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 1         A.  No, I have not.
  

 2             MR. FLETCHER:  I don't have any other
  

 3   questions.  Thank you.
  

 4             THE WITNESS:  You're welcome.
  

 5             THE HEARING OFFICER:  Mr. Rigby?
  

 6             MR. RIGBY:  Thank you.
  

 7                        CROSS-EXAMINATION
  

 8   QUESTIONS BY MR. RIGBY:
  

 9         Q.  Mr. Purdy, Jerry Rigby representing the senior
  

10   surface water users.
  

11         A.  Nice to meet you.
  

12         Q.  Good morning.
  

13         A.  Good morning.
  

14         Q.  You've discussed you had three ground water
  

15   rights; is that correct?
  

16         A.  Yes, we have three irrigation ground water
  

17   rights.  We have some small stock water and municipal
  

18   water rights as well, but they are minor.
  

19         Q.  Do any of those ground water rights pump
  

20   directly into Silver Creek?
  

21         A.  Two of the three of them can pump directly
  

22   into Silver Creek, yes.
  

23         Q.  And what's the use or purpose of doing that?
  

24         A.  To be able to pull them out then at the
  

25   diversions downstream.  Typically we would pump into the
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 1   river, if necessary, and then pull them out at
  

 2   downstream diversions, or the pumps can be diverted and
  

 3   pumped directly into our canals.  So they have
  

 4   two -- they have a valve on them that allows them to
  

 5   either go into the river or into a canal depending on
  

 6   where we need to use the water.
  

 7         Q.  And is there any time when you are pumping
  

 8   those that you are not also diverting those?  In other
  

 9   words, you are pumping in the river and then you are
  

10   diverting back out?
  

11         A.  That certainly happens, yeah, sometimes.
  

12         Q.  Is that the intent generally?
  

13         A.  Not necessarily.  That's paying a power bill
  

14   for no reason, but...
  

15         Q.  Yeah, it doesn't make sense to me.  That's why
  

16   I'm asking.
  

17         A.  Right.  Right.
  

18         Q.  As far as the beaver dams, themselves, you
  

19   said you noticed this Wednesday.  Have you contacted the
  

20   watermaster and notified them?
  

21         A.  I did let Kevin know on Wednesday that there
  

22   is a beaver dam that we tore out.  And I was curious
  

23   what the station ten flows were.  And so he just shared
  

24   that with me.  And so I just got on myself and started
  

25   watching the flows, so...
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 1         Q.  Because of your location, especially close to
  

 2   the Simplot lands, in the past have you notified the
  

 3   watermaster when you've seen beaver dams?
  

 4         A.  We've talked about this a lot in District 37
  

 5   meetings, and in our water advisory board meeting, which
  

 6   I was a member of.  The district did try to participate
  

 7   in some stream channel repair there back in the early
  

 8   2000s, and I think got into a real jam with either DEQ
  

 9   or Corps of Engineers.  And so they've taken a definite
  

10   hands-off approach.
  

11         Q.  Yeah, those nasty federal regulations; right?
  

12         A.  Yeah.  Yeah.
  

13         Q.  You said that there was a spike in the flow
  

14   after you opened up the lower dam?
  

15         A.  Yes.  If you looked at the history on
  

16   Thursday, there was a spike, and then it kind of
  

17   settled, which would be the initial rush of water and
  

18   then kind of settled back down.  And it's been running
  

19   about 30 plus cfs since that time.
  

20         Q.  But you don't know what other conditions may
  

21   or may not have caused that spike?
  

22         A.  Yeah.
  

23         Q.  Clearly one was opening up a dam?
  

24         A.  Yeah, right.  Yeah.
  

25         Q.  But you don't know that the full 35 cfs was
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 1   caused by this?
  

 2         A.  I don't know.  There is no way for me to know.
  

 3             MR. RIGBY:  I have no further questions.
  

 4             THE WITNESS:  I would like to back up and
  

 5   clarify if I could an answer that I gave earlier.
  

 6             THE HEARING OFFICER:  Let's have you do that
  

 7   through redirect.
  

 8             THE WITNESS:  Okay.
  

 9             THE HEARING OFFICER:  If you have some.
  

10             MR. BARKER:  I have one question on redirect.
  

11                      REDIRECT EXAMINATION
  

12   QUESTIONS BY MR. BARKER:
  

13         Q.  Mr. Purdy, would you like to clarify an answer
  

14   that you gave to Mr. Rigby?
  

15         A.  Yeah.  Well, he asked whether or not we run
  

16   those pumps for no reason for diversion.  And we do
  

17   occasionally pump water into the stream when the stream
  

18   is suffering, frankly, to try and increase the flows to
  

19   maintain the fishery, the quality of the fishery.  So
  

20   Silver Creek water temperatures the fish are very
  

21   sensitive to that water temperature.  And so my dad will
  

22   occasionally turn a pump on when he's concerned about
  

23   the streamflows being too low and the stream
  

24   temperatures being too high.  So we will just pay that
  

25   power bill, so...
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 1             THE HEARING OFFICER:  More redirect?
  

 2             MR. BARKER:  No, Mr. Director.
  

 3             THE HEARING OFFICER:  Okay.  Any other
  

 4   questions?  Okay.  Back to the cross-examination.
  

 5   Recross, Mr. Fletcher?
  

 6             MR. FLETCHER:  No.
  

 7             THE HEARING OFFICER:  Mr. Rigby?
  

 8             MR. RIGBY:  Just one.
  

 9                       RECROSS-EXAMINATION
  

10   QUESTIONS BY MR. RIGBY:
  

11         Q.  Have you done that this year for that purpose?
  

12         A.  Yes.
  

13         Q.  When?
  

14         A.  We turned on a couple wells this past week.
  

15   Sorry.  We turned on one well this past week.
  

16         Q.  Until then have you turned it on?
  

17         A.  I'm sorry?
  

18         Q.  For that purpose?
  

19         A.  Yes.  It's com- -- you know, we're
  

20   trying -- frankly, we're trying to avoid getting our
  

21   1883 September cut.  Right.  We're trying to avoid
  

22   getting our September '83s cut.  So the more water we
  

23   can put in the stream channel, the less likely those
  

24   senior surface water rights will get cut.
  

25         Q.  That implies, though, that then you're
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 1   re-diverting it because you are needing the 1883 right?
  

 2         A.  Yes.  Yes.
  

 3             MR. RIGBY:  No further questions.
  

 4             THE HEARING OFFICER:  Okay.  Thank you,
  

 5   Mr. Purdy.
  

 6             (Witness excused.)
  

 7             THE HEARING OFFICER:  Other witnesses,
  

 8   Mr. Barker?
  

 9             MR. BARKER:  The South Valley Ground Water
  

10   District rests.
  

11             THE HEARING OFFICER:  Okay.  Ms. O'Leary?
  

12             MS. O'LEARY:  The Galena Ground Water District
  

13   also rests, Director.
  

14             THE HEARING OFFICER:  Thank you.  Group 3
  

15   witnesses?
  

16             MR. BROMLEY:  Yes.  We would call Greg
  

17   Sullivan as we've discussed before.  And maybe if we
  

18   could go off the record, we could deal with some of the
  

19   exhibits.
  

20             THE HEARING OFFICER:  That would be fine.
  

21   Let's go off the record for a moment.
  

22             (Off the record.)
  

23             THE HEARING OFFICER:  Mr. Sullivan, if you'll
  

24   raise your right hand.
  

25   ///
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 1                      GREGORY K. SULLIVAN,
  

 2   first duly sworn to tell the truth relating to said
  

 3   cause, testified as follows:
  

 4             THE HEARING OFFICER:  Mr. Bromley.
  

 5             MR. BROMLEY:  Thank you, Director.  Chris
  

 6   Bromley on behalf of Sun Valley Company, the City of
  

 7   Bellevue.  I'm also for purposes of efficiency going to
  

 8   ask some questions for the City of Hailey, City of
  

 9   Ketchum, just trying to be efficient with time here,
  

10   Director.  It's conceivable that Counsel may also have
  

11   questions if I miss something.  And if you would just
  

12   indulge us with that, I would appreciate it?
  

13             THE HEARING OFFICER:  Thank you.
  

14             MR. BROMLEY:  And I will do my best to speak
  

15   up, and if I am not, if you would please remind me.
  

16             THE HEARING OFFICER:  Okay.
  

17             MR. BROMLEY:  Thank you.
  

18                       DIRECT EXAMINATION
  

19   QUESTIONS BY MR. BROMLEY:
  

20         Q.  Mr. Sullivan, would you please state your name
  

21   for the record.
  

22         A.  Gregory K. Sullivan.
  

23         Q.  And, Mr. Sullivan, where is your office
  

24   located?
  

25         A.  1000 Logan Street in Denver, Colorado.
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 1         Q.  And, Mr. Sullivan, you have in front of you
  

 2   Cities/SVC Exhibit 1.  What document is that?
  

 3         A.  That's my resume.
  

 4         Q.  And if you could just please describe your
  

 5   position, your education, and experience?
  

 6         A.  Well, I'm the president of Spronk Water
  

 7   Engineers.  I'm a senior water resources engineer.  My
  

 8   education included a bachelor of science degree from
  

 9   Colorado State University that I obtained in 1985.  I
  

10   got a master of science in civil engineering from the
  

11   University of Colorado at Denver in 1990.  I'm a
  

12   registered professional engineer in Colorado, Idaho,
  

13   Nevada, and New Mexico.  And you asked about work
  

14   experience?
  

15         Q.  Please.
  

16         A.  Yes.  Well, right out of school in 1985, I
  

17   worked for a consulting firm named J. W. Patterson &
  

18   Associates, which is a water resources engineering firm,
  

19   and did a lot of water rights work.  And that's when I
  

20   started my water rights and that sort of work in 1985.
  

21   In 1990, I joined Spronk Water Engineers as a staff
  

22   engineer, ultimately became a partner in the firm, and
  

23   have been with that firm ever since.  And I am now the
  

24   president of the company.
  

25         Q.  Okay.  Mr. Sullivan, have you played a role in
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 1   any prior Idaho Department of Water Resources
  

 2   administrative matters?
  

 3         A.  Yes, I've been involved in several of the
  

 4   delivery calls, notably the delivery call on the Surface
  

 5   Water Coalition on the Snake River; the delivery call by
  

 6   the A & B Irrigation District, which was a call for
  

 7   their ground water rights; and then also the delivery
  

 8   call by the Rangen Fish Hatchery.
  

 9         Q.  And have you had any experience, Mr. Sullivan,
  

10   in mitigation plans that have stemmed from those
  

11   delivery calls?
  

12         A.  Yes.  I've been involved in reviewing many of
  

13   those plans, and then actually putting -- helping to put
  

14   together the plan for the ESPA cities that relates to
  

15   the Surface Water Coalition delivery call.
  

16         Q.  And more recently I believe were you involved
  

17   in the Elmore County application for the storage water
  

18   out of the Boise?
  

19         A.  Yes, I was reviewing that for the City of
  

20   Boise.
  

21         Q.  Mr. Sullivan, are you generally knowledgeable
  

22   of the water rights that are owned by the cities and Sun
  

23   Valley Company?
  

24         A.  Yes, I am.
  

25         Q.  And about how long have you been involved
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 1   reviewing those rights?
  

 2         A.  Since 2017.
  

 3         Q.  Mr. Sullivan, have you been qualified as an
  

 4   expert before?
  

 5         A.  Yes, numerous times.
  

 6         Q.  In what categories?
  

 7         A.  Surface water and ground water hydrology,
  

 8   water resource engineering, surface water and ground
  

 9   water modeling, water rights analysis, conjunctive
  

10   administration of ground water and surface water,
  

11   analysis of irrigation systems, water measurement, data
  

12   analysis.  I think that covers most of it.
  

13         Q.  Thank you.  If you could please describe some
  

14   of your modeling experience?
  

15         A.  Yes, I've been working on ground water and
  

16   surface water modeling for my entire career, notably for
  

17   up in this area.  I've been a member of the Eastern
  

18   Snake Hydrologic Modeling Committee, which is sort of
  

19   overseeing and help guide the development of the ESPA
  

20   ground water model.  I've been a member of that
  

21   committee since its inception, and even there was some
  

22   prior committees before that time that I was on.
  

23             Some other modeling, I was a modeling expert
  

24   in the Kansas v. Colorado litigation before the Supreme
  

25   Court, and that was a model of surface water and ground
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 1   water use on the Arkansas River in Colorado.  I'm
  

 2   currently the lead modeling expert for the State of New
  

 3   Mexico in the ongoing litigation on the Rio Grande
  

 4   involving Texas v. New Mexico.
  

 5         Q.  And, Mr. Sullivan, aside from establishing the
  

 6   Cities and Sun Valley Company's water rights and
  

 7   interests in this proceeding, your testimony will be
  

 8   limited to issues regarding ground water pumping related
  

 9   to the Bellevue triangle; is that correct?
  

10         A.  Yes.
  

11             MR. BROMLEY:  Director, I would tender
  

12   Mr. Sullivan as an expert in the fields that he's
  

13   identified, ground water and surface water modeling,
  

14   water resource engineering, ground water and surface
  

15   hydrology, water rights analysis and administration,
  

16   irrigation system analysis, and water measurement.
  

17             THE HEARING OFFICER:  Any objection to the
  

18   requested qualifications?
  

19             MR. BROMLEY:  And data analysis as well.
  

20   Thank you.
  

21             THE HEARING OFFICER:  Do you have a question?
  

22             MR. FLETCHER:  No, Director.  I just for the
  

23   record, we had moved in limine to exclude these
  

24   witnesses from the Class 3 parties.  The Director ruled
  

25   on that.  I believe we may have brought that issue up
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 1   again seeking to exclude the witnesses.  I believe the
  

 2   Director has ruled that they may be allowed to testify.
  

 3   So in light of the Director's ruling, we would stipulate
  

 4   to Mr. Sullivan's expertise for the purpose of this.
  

 5             THE HEARING OFFICER:  Thank you.  Mr. Rigby?
  

 6             MR. RIGBY:  The same noted original objection.
  

 7   But with your ruling, we do not object to him being
  

 8   qualified.
  

 9             THE HEARING OFFICER:  Any other commentary?
  

10             Okay.  Mr. Sullivan is so recognized as an
  

11   expert.
  

12             Mr. Bromley.
  

13             MR. BROMLEY:  Thank you, Director.
  

14         Q.  (BY MR. BROMLEY)  Mr. Sullivan, if we could
  

15   just look briefly at the water rights of the clients
  

16   that you are representing.  So we have an exhibit marked
  

17   as BV 2 or Bellevue 2.  Do you see that?
  

18         A.  Yes.
  

19         Q.  We also have an exhibit marked Hailey 1.  Do
  

20   you see that?
  

21         A.  Yes.
  

22         Q.  We also have an exhibit marked Ketchum 1.  Do
  

23   you see that?
  

24         A.  Yes.
  

25         Q.  And an Exhibit marked SVC 2.  Do you see that?
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 1         A.  Yes.
  

 2         Q.  These are all tables of water rights.  Could
  

 3   you explain how you developed these tables?
  

 4         A.  These tables are based on information that I
  

 5   downloaded from the IDWR website.  And then just
  

 6   reviewed this information with the cities staff and
  

 7   prepared these tables to summarize each of the entities
  

 8   water rights.
  

 9             MR. BROMLEY:  Okay.  And, Director, rather
  

10   than go through these one by one as we've done before, I
  

11   believe we have an agreement stipulation that these
  

12   tables would be admitted into evidence.  They say what
  

13   they say.
  

14             MR. FLETCHER:  Director, with the same
  

15   understanding that we've objected to this evidence as
  

16   being irrelevant for the purpose of this proceeding
  

17   based upon the order, the Director having ruled on that,
  

18   we would stipulate to the admission of these exhibits.
  

19             THE HEARING OFFICER:  The same, Mr. Rigby?
  

20             MR. RIGBY:  Yes, the same, Mr. Director.
  

21             THE HEARING OFFICER:  And so those that you've
  

22   referred to Mr. Bromley, I wrote down, and maybe I
  

23   missed them, BV 2.
  

24             MR. BROMLEY:  That's correct.
  

25             THE HEARING OFFICER:  Hailey 1.
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 1             MR. BROMLEY:  Yes.
  

 2             THE WITNESS:  And SVC 2.
  

 3             MR. BROMLEY:  That's correct.
  

 4             THE HEARING OFFICER:  And those are the three.
  

 5   I also have a Ketchum summary, but that's not included
  

 6   in what your --
  

 7             MR. BROMLEY:  I had referenced Ketchum 1.  And
  

 8   if I didn't, I intended to reference Ketchum 1.
  

 9             THE HEARING OFFICER:  It may have been my
  

10   oversight.  I was just trying to write them, so...
  

11             MR. BROMLEY:  I completely understand.  I had
  

12   four.  Hopefully, I went through all of them, but that's
  

13   the four that I would hope to be introducing and have
  

14   admitted.
  

15             THE HEARING OFFICER:  So based on the
  

16   stipulation, and I assume there aren't any more comments
  

17   related to the admission of these documents.  The
  

18   documents marked as BV No. 2, Hailey No. 1, SVC No. 2,
  

19   and Ketchum No. 1 are received into evidence.
  

20             (Exhibits BV 2, Hailey 1, SVC 2, Ketchum 1
  

21   received.)
  

22             MR. BROMLEY:  And just a housekeeping matter,
  

23   Director, I'm not sure that I asked for admission of
  

24   Cities/SVC Exhibit 1, which was Mr. Sullivan's resume.
  

25   I would ask for admission of that.
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 1             THE HEARING OFFICER:  I don't know that this
  

 2   is one that I already asked for objection to, but I'm
  

 3   assuming that everybody would allow this into the
  

 4   record.  So the document marked as Cities/SVC No. 1 is
  

 5   received into evidence.
  

 6             (Cities/SVC Exhibit 1 received.)
  

 7             MR. BROMLEY:  Thank you.
  

 8         Q.  (BY MR. BROMLEY)  Mr. Sullivan, in front of
  

 9   you have a map that's marked as Cities/SVC 3.  Do you
  

10   see that?
  

11         A.  Yes.
  

12         Q.  Could you tell me about this map?
  

13         A.  This was a map that was prepared under my
  

14   supervision.  It shows the area of the Wood River
  

15   Valley.  At the bottom of the map across there is the
  

16   area of the Bellevue triangle.  The orange boundary
  

17   represents I think the initial potential curtailment
  

18   area that was in the Director's orders commencing this
  

19   proceeding.  And then the cross-hatched areas, the area
  

20   then that I think has evolved now to the potential
  

21   curtailment area that Jennifer talked about.
  

22             And then upstream from that in going up the
  

23   valley, we can see that dotted line is the outline of
  

24   the Wood River Valley ground water model that extends up
  

25   the valley.  And then in that area, I have plotted the
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 1   cities of Bellevue, Hailey, Ketchum, and the Sun Valley
  

 2   ski area mountains, as well as the location of those
  

 3   cities and the Sun Valley Company's points of ground
  

 4   water diversion.  So they are all upstream of the
  

 5   curtailment area.
  

 6         Q.  Great.  Thank you, Mr. Sullivan.
  

 7             MR. BROMLEY:  Would move for admission of
  

 8   Cities/SVC Exhibit 3.
  

 9             THE HEARING OFFICER:  Any objection to the
  

10   admission of this document?
  

11             MR. FLETCHER:  No.
  

12             MR. RIGBY:  No objection.
  

13             THE HEARING OFFICER:  Based on the responses,
  

14   the document marked as Cities/SVC No. 3 is received into
  

15   evidence.
  

16             (Cities/SVC Exhibit 3 received.)
  

17         Q.  (BY MR. BROMLEY)  All right.  Mr. Sullivan,
  

18   we're going to move on to a topic about bringing
  

19   curtailed water down to senior water users on Little
  

20   Wood.  Do you have the Department's Exhibit 2?  It's
  

21   Jennifer Sukow's memo.
  

22         A.  Yes, I do.
  

23         Q.  Okay.  And if you could turn to Table 1?
  

24         A.  Table 1 or 2?
  

25         Q.  Table 2.  Thank you.  I'm making that same
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 1   mistake.
  

 2         A.  Okay.
  

 3         Q.  Okay.  What's in Table 2?
  

 4         A.  Table 2 is titled "Predicted responses to
  

 5   curtailment starting July 1 within the area south of
  

 6   Glendale Bridge."  This is the results of the modeling
  

 7   run by Jennifer Sukow using the Wood River ground water
  

 8   model with curtailment starting on July 1.  And the
  

 9   amounts shown in the table include the amount of
  

10   curtailed consumptive use.  That's the junior
  

11   consumptive use within the triangle that she curtailed.
  

12   And then she has summarized predicted responses from
  

13   that curtailment to various locations.
  

14         Q.  Okay.  If you could also have in front of you
  

15   South Valley/Galena Ground Water District Exhibit 27 and
  

16   33.  They are maps.  And what I'm going to ask you,
  

17   Mr. Sullivan, once you get there is if you could help me
  

18   trace that water that's going to be curtailed and
  

19   manifest in Silver Creek in Ms. Sukow's Table 2, and how
  

20   that water then would get down to the seniors?
  

21         A.  Okay.  The maps were 27 and what else?
  

22         Q.  33.
  

23         A.  Okay.
  

24         Q.  So South Valley/Galena Exhibit 33 shows the
  

25   gages within the system.  And then South Valley/Galena
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 1   Exhibit 27, as I understand it, is showing the locations
  

 2   of the calling seniors; is that what you see?
  

 3         A.  Yes.
  

 4         Q.  So if you could please, Mr. Sullivan, trace
  

 5   that water that's going to accrue at Sportsman Access in
  

 6   Table 2 of Ms. Sukow's exhibit, and bring that water
  

 7   down as you understand it, it would come through the
  

 8   system and make it down to the seniors?
  

 9         A.  Well, the curtailment up on the triangle would
  

10   result in the accrual of water to Silver Creek and its
  

11   tributaries.  So that water accrues into those various
  

12   tributaries that we've heard testimony on.  I think
  

13   there is a half dozen or more major tributaries to
  

14   Silver Creek.  And so that water would accrue at various
  

15   points along those tributaries.  And then would come
  

16   together at the Sportsman Access gage.  Although I
  

17   understand there are water rights up on Silver Creek
  

18   that potentially could be diverting that water.  So I
  

19   don't know how much of that water might get diverted up
  

20   on Silver Creek.
  

21             But in any event, Jennifer I think assumed
  

22   that all the water would make it down to the gage, and
  

23   that's what she has shown under the Silver Creek column
  

24   and in her exhibit in Table 2.
  

25         Q.  And by the gage, do you mean the gage at
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 1   Sportsman's?
  

 2         A.  Yes.
  

 3         Q.  Okay.  Thank you.
  

 4         A.  And then we've heard testimony that there are
  

 5   losses in getting that water as it moves from the
  

 6   Sportsman Access gage down to the confluence with the
  

 7   Little Wood River, and then down the Little Wood River.
  

 8   I think the testimony was that the losses that were
  

 9   determined by the Department staff in 2020 ranged from
  

10   20 to 37 percent.  So that would get the water -- so
  

11   there is some amount of loss to get the water to Station
  

12   10.
  

13             And then there would be additional losses
  

14   likely between Station 10 and Station 54, although I
  

15   don't think we've heard any testimony about what those
  

16   losses might be.  So that would be get the water down to
  

17   this area to Station 54, and here again, potentially
  

18   some diversion of that water before it gets to Station
  

19   54 by users along the way.  And then I think the seniors
  

20   that are alleging injury are down in the vicinity of
  

21   Station 54 and further down downstream.  So again more
  

22   losses below 54 potentially, although I don't think we
  

23   know what those losses are.
  

24         Q.  So were you here for the watermaster, Kevin
  

25   Lakey, his testimony?
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 1         A.  Yes.
  

 2         Q.  And did you hear what Mr. Lakey said, there
  

 3   was a flow rate that he thought would be deliverable to
  

 4   these seniors who were calling?
  

 5         A.  Yes, Mr. Lakey described his projection of
  

 6   what the curtailed -- the priority cuts were going to
  

 7   be, you know, through the rest of June and the rest of
  

 8   the season.  And then I think he made some estimates of
  

 9   how that priority cut might change if there is
  

10   curtailment.  And then identified sort of, I guess,
  

11   potential priorities that I'll say are on the bubble.
  

12   In other words, those are priorities that are projected
  

13   to be cut, but may come back into priority if there was
  

14   curtailment.
  

15         Q.  And there is a list of water rights in Miller
  

16   Exhibit 1 in Appendix B, if you have that.  And does
  

17   that help you with your testimony explaining these
  

18   rights that are on the bubble?
  

19         A.  Yes.
  

20             THE HEARING OFFICER:  Now, you were referring
  

21   to what, Mr. Bromley?
  

22             MR. BROMLEY:  Miller Exhibit 1, Appendix B,
  

23   which was the expert report of Mr. Eric Miller on behalf
  

24   of Big Wood, Little Wood, and Big Wood Canal Company.
  

25   And it appears Mr. Sullivan just has pieces of paper
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 1   that came out of that exhibit.  But if you go into the
  

 2   exhibit binder, it's the same thing.
  

 3             THE HEARING OFFICER:  Okay.  I think I found
  

 4   it, Appendix B.
  

 5             MR. BROMLEY:  That's correct, Mr. Director.
  

 6             THE HEARING OFFICER:  Thank you.
  

 7         Q.  (BY MR. BROMLEY)  Okay.  Mr. Sullivan, can you
  

 8   say what you are looking at?
  

 9         A.  Yes, this Exhibit B I understand is a list of
  

10   the rights in the Little Wood and Silver Creek drainage
  

11   that was in Mr. Miller's report.  And I believe it came
  

12   from Kevin Lakey.  It's his priority list of the water
  

13   rights in the drainage.
  

14         Q.  Okay.  And which rights are you looking at
  

15   that were on the bubble?
  

16         A.  Okay.  So the rights are all listed in order
  

17   of priority from senior to junior.  So on the first page
  

18   of the list, the rights that he had discussed that the
  

19   rights with priority dates of April 1, 1883, which they
  

20   start in the middle of the page.  You can see that under
  

21   the "Priority Date" column, there is 15 rights maybe
  

22   that have a priority date of April 1, 1883.  So he had
  

23   projected that those would be cut on June 30th of this
  

24   year.  And that group of rights which total about 9 cfs,
  

25   I think, he was projecting that they would be among the
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 1   rights that would come into priority with curtailment.
  

 2   And then I guess also this Barbara Farms right, April
  

 3   6th, 1883, that one would come back into priority.
  

 4             So what I did was just of those rights, I
  

 5   think there is a three of them that were among the
  

 6   seniors that have appeared in this case and are
  

 7   specifically alleging injury.  And those are the James
  

 8   Ritter for 4.2 cfs, and Donald Taber for .3 cfs.  And
  

 9   then down the list a little bit, Barbara Farms for 4
  

10   cfs.  And so those added up together are 8.5 cfs.
  

11         Q.  Okay.  So then if you go back into Table 2 of
  

12   the Sukow memo, she's showing simulated flow rights are
  

13   going to manifest in July, August, and September; is
  

14   that correct?
  

15         A.  Yes.
  

16         Q.  And so could you compare her curtailment
  

17   analysis to the shortages that you were -- or to the
  

18   water rights that you were just talking about with these
  

19   seniors who were on the bubble?
  

20         A.  Yeah, so she shows flows at the Sportsman
  

21   Access gage in Silver Creek coming up by flow rights
  

22   ranging from about 23 cfs to 28 cfs in the months of
  

23   July, August, and September.  So, for example, let's
  

24   look at August.  So 28 cfs at the Sportsman Access gage.
  

25   And I think in testimony that we've heard from others,
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 1   people were assuming, say, I mean the losses vary, but
  

 2   say a 25 percent loss on that water to get it down into
  

 3   the Little Wood would reduce that to roughly 21 cfs.
  

 4             And so if I compare that 21 cfs to the
  

 5   shortage of the seniors that may come back on with
  

 6   curtailment, it's only 8.5 cfs.  So to me that makes it
  

 7   look like if those are the only ones that are short,
  

 8   then perhaps there is more water being curtailed than is
  

 9   needed by the seniors that have alleged an injury.
  

10         Q.  And, Mr. Sullivan, do you have a figure of
  

11   what you would reduce the curtailment by within the
  

12   triangle to meet the demands of this 8.5 cfs?
  

13         A.  Well, just using that August number, if we
  

14   take 8.5 cfs divided by 28, that's roughly 30 percent,
  

15   so, you know, 30 percent.
  

16         Q.  Okay.
  

17         A.  But that's just an example of what I think the
  

18   calculus that ought to be done in considering how this
  

19   curtailment might play out.
  

20         Q.  And in listening to the testimony as it's come
  

21   up through this hearing?
  

22         A.  Yes.
  

23         Q.  Okay.  So, Mr. Sullivan, speaking of
  

24   curtailment, what other issues will happen in terms of
  

25   how long a curtailment will go?
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 1         A.  Well, yeah, as I've listened to this
  

 2   proceeding, there has been discussion of the effects of
  

 3   curtailment.  But I haven't heard any discussion about
  

 4   how long this curtailment would happen.  Is it just
  

 5   during the irrigation season?  Would it continue past
  

 6   the end of the irrigation season into next year?  Is it
  

 7   forever curtailment?  And would there be any monitoring
  

 8   or accounting of the curtailment and its effects?  And
  

 9   perhaps, you know, some kind of criteria for relaxing
  

10   the curtailment if something happens, if flows come up,
  

11   or what have you.  So I haven't heard any of that.  But
  

12   I think that needs to be considered as well.
  

13         Q.  There could be a rain event, for instance,
  

14   that could bring the flows up is that possible?
  

15         A.  Yes.
  

16         Q.  Okay.  And then going back to the testimony of
  

17   Mr. Lakey.  My understanding of his testimony when I
  

18   asked him some questions on cross-examination was that
  

19   if flows in Silver Creek and Little Wood come up, all
  

20   water right holders within those reaches downstream,
  

21   assuming they are priorities were on, would be able to
  

22   divert that water.  Is that what you heard?
  

23         A.  Yes, under normal priority administration.
  

24         Q.  But not all of those water users have come
  

25   forward in this proceeding; is that true?
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 1         A.  That's true.  And so it seems like there could
  

 2   be some consideration for shepherding this water to the
  

 3   users that actually have an asserted injury here.
  

 4         Q.  And have you heard that testimony come out as
  

 5   to how water might be shepherded down to the users who
  

 6   have actually appeared and are calling for their rights?
  

 7         A.  No.
  

 8         Q.  Mr. Sullivan, I would like to switch gears
  

 9   here and talk about a different topic of uncertainty,
  

10   and data gaps, and unknowns that you've observed in
  

11   looking at the documents and through testimony.  Have
  

12   you heard of a process for determining injury and need
  

13   to curtail juniors involved?
  

14         A.  Say that again.
  

15         Q.  So has a process been described that you've
  

16   heard through testimony as determining who's injured,
  

17   and by injured, I mean injury to water rights, not
  

18   impacts to streams, but injury to water rights and the
  

19   need to curtail to remedy that injury?
  

20         A.  No, I haven't seen any analysis of the seniors
  

21   that are alleging injury, whether they are actually
  

22   short of water for the crops and lands that they are
  

23   irrigating compared to their water supply.  Say what
  

24   efficiencies they operate, are they using water
  

25   reasonably with reasonable efficiency and without waste?
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 1   That's some of the things that we would typically look
  

 2   at in these delivery calls is making sure that the
  

 3   seniors are, in fact, using the water efficiently.
  

 4         Q.  Okay.  And Mr. Lakey was discussing an exhibit
  

 5   that's already been admitted into evidence, which is
  

 6   marked Bellevue 1, that's a memo.  And I'm not sure if
  

 7   you have that in front of you.  I could just come up.
  

 8             MR. BROMLEY:  And, Director, if I could just
  

 9   hand him the document I have?
  

10             THE HEARING OFFICER:  Sure.
  

11         Q.  (BY MR. BROMLEY)  It's marked Bellevue 1, it's
  

12   a memorandum prepared on June 2nd of 2021.  And this
  

13   memorandum was inquired of by Ms. McHugh in
  

14   cross-examination.  And on page 8, if you could describe
  

15   what you see there?
  

16         A.  So this is a table that was prepared by
  

17   Mr. Lakey based on his understanding or review of water
  

18   use in years that were represented to him as being
  

19   adequate water supply years.  So those included the
  

20   years of 2000, 2009, and 2010.  And he has then in this
  

21   table listed the average water use by some of the
  

22   seniors, senior water rights on the Little Wood River.
  

23   I think most of them are there.  And so it shows their
  

24   acre-feet, average acre-feet of diversions, the acres
  

25   that they are irrigating, and then a computed duty of
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 1   that water of acre-feet per acre.  And I believe these
  

 2   acre-feet values he said are farm headgate deliveries.
  

 3         Q.  And they vary; is that true?
  

 4         A.  Yes, they vary over quite a wide range from
  

 5   1.59 acre-feet per acre to over eight feet per acre.
  

 6         Q.  And based on your past experience would it be
  

 7   reasonable to have a better understanding of water need
  

 8   by calling seniors?
  

 9         A.  Yes, it would be useful to understand, well,
  

10   you know, what crops are these folks irrigating, and
  

11   what sort of irrigation systems do they have, and are
  

12   these application rates reasonable, and are they
  

13   employing, you know, reasonable efficiency?  Because it
  

14   seems to me if we are going to be curtailing juniors,
  

15   one of the things we should be doing is making sure the
  

16   beneficiaries of the curtailment are using water
  

17   efficiently.
  

18         Q.  Okay.  Shifting gears a little bit to the
  

19   ground water model, and effective curtailing junior
  

20   ground water users.  Can this ground water model predict
  

21   how much water will make it down to a senior in a river
  

22   reach, say?
  

23         A.  Not to these users.  The model, it stops at
  

24   basically the Sportsman Access gage.  And so the model
  

25   can predict the accrual of water from curtailment to
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 1   Silver Creek and its tributaries, but doesn't -- there
  

 2   is no ability in the model to route that water
  

 3   downstream.
  

 4         Q.  And the model also does it account for
  

 5   conveyance losses in any way?
  

 6         A.  No, the model as we heard Jennifer discuss,
  

 7   the model represents the surface water features in a
  

 8   simulated area as what are called river cells.  So those
  

 9   are cells where water can -- where there is interaction
  

10   between the ground water and the surface water that
  

11   water can either flow into those cells or out of those
  

12   cells.  But those are just discrete cells in the model
  

13   domain.  They don't connect to each other.
  

14             And so in order to determine these impacts,
  

15   say that Jennifer is computing to Silver Creek, she
  

16   needs to go and add up all the flow that accrues to all
  

17   of those river cells and sum them up.  So there are
  

18   other packages that are available in MODFLOW that will
  

19   actually route the water down, you know, through the
  

20   stream or through the river.  One of those packages is
  

21   called a stream package.  But that package is not used
  

22   in this particular model.  It's just those river cells.
  

23   And so this particular model does not have an ability to
  

24   route that water even within Silver Creek.
  

25         Q.  So if the stream package were used, would you
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 1   have some decree of confidence that it could model, that
  

 2   water would make it down to calling seniors?
  

 3         A.  Yes, you could model that.  And then, you
  

 4   know, if it properly calibrated, you could simulate then
  

 5   the seepage losses of that additional flow and getting
  

 6   it down to the Sportsman Access gage, and potentially
  

 7   also a diversion of that water, if there are diversions.
  

 8         Q.  So, Mr. Sullivan, you said you've been
  

 9   involved in the conjunctive management delivery calls
  

10   here, in Idaho.  Have you been involved in the other
  

11   conjunctive administration delivery calls in other
  

12   states?
  

13         A.  Yes, I've been involved extensively in
  

14   conjunctive administration in Colorado.
  

15         Q.  And in your experience in Idaho and in
  

16   Colorado, have junior ground water users been afforded
  

17   an opportunity to mitigate or not?
  

18         A.  Yes.  And any time there has been threatened
  

19   curtailment, the juniors have always been afforded an
  

20   opportunity to develop a way of mitigating their impacts
  

21   and afforded that due process to develop those plans and
  

22   implement them before being curtailed.
  

23         Q.  And you were here for Mr. Luke's testimony; is
  

24   that right?
  

25         A.  Yes.
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 1         Q.  And I asked Mr. Luke a question on
  

 2   cross-examination about affording juniors an opportunity
  

 3   to mitigate.  Do you recall that question?
  

 4         A.  Yes.
  

 5         Q.  And do you remember what Mr. Luke's answer
  

 6   was?
  

 7         A.  I think he said there would be no way to
  

 8   mitigate.
  

 9         Q.  Have you analyzed potential ways that the
  

10   alleged shortages to the seniors could be mitigated?
  

11         A.  There hasn't been time to do that in this
  

12   case.  But it seems like there are things that could be
  

13   done.
  

14         Q.  And Mr. Luke's answer that there would not be
  

15   a way to mitigate, is that consistent with your
  

16   understanding of conjunctive administration in Idaho and
  

17   Colorado?
  

18         A.  Well, no, I think the users should be allowed
  

19   to mitigate.  You know, mitigation is so much more
  

20   efficient in addressing the problem.  You know you need
  

21   to curtail a lot of pumping to get the water, you know,
  

22   back into the stream to get it to the seniors.  And
  

23   mitigation typically is targeted to the problem.  And
  

24   can be done with a lot less resource than that
  

25   widespread curtailment.
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 1         Q.  Shifting gears here, Mr. Sullivan, let's talk
  

 2   about improvements to the model that you observed in
  

 3   listening to testimony and thinking about the model.
  

 4   Could the study period be extended?
  

 5         A.  Yes, I think that would be a great improvement
  

 6   to the model.  The current study period ends in 2014.
  

 7   And so we have what; another six years or so of
  

 8   potentially available data.  And if the study period was
  

 9   extended, you know, two benefits of that, at least two
  

10   would be, we could make use of all of that surface water
  

11   data that we heard about that is available on Silver
  

12   Creek, and I think that would be very helpful to the
  

13   configuration and calibration of the model.
  

14             And then even more importantly, we have
  

15   more -- I think the pumping has been measured during
  

16   most or all that, those additional years.  So we would
  

17   have a lot of actual pumping data that we could put in
  

18   the model.  You know the study period that ends now in
  

19   2014, I think what is it '95 to 2014, almost all of the
  

20   pumping in the model is estimated.  And it's estimated
  

21   based on, you know, at least for -- it's based on the ET
  

22   demands, and there is assumptions of irrigation
  

23   efficiency for how much pumping.  And then for the
  

24   supplemental pumping, in order to estimate that pumping,
  

25   Jennifer and the modelers first had to estimate the
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 1   consumptive use of surface water.  And then it's the
  

 2   unmet demand after the use of surface water that was
  

 3   represented by the estimated pumping.  And so there is
  

 4   all sorts of assumptions going into that.  So, you know,
  

 5   I think by having some actual pumping data that we could
  

 6   tack on at the end of the study period, we could get a
  

 7   better representation of actual pumping impacts.
  

 8         Q.  Were you here for Eric Powell's testimony?
  

 9         A.  Yes.
  

10         Q.  And did you hear what Mr. Powell said about
  

11   conductivity issues with the model?
  

12         A.  Yes, he identified areas of relatively high
  

13   hydraulic conductivity in the model that were of concern
  

14   to him.  That's not something I've studied in detail,
  

15   although he showed me what he was looking at.  And, yes,
  

16   there are some high values, and that I think is
  

17   something that maybe would warrant another look in
  

18   reviewing the model function and its calibration.
  

19         Q.  And what about consumptive use and irrigation
  

20   efficiencies?
  

21         A.  Well, for consumptive use the model uses the
  

22   metric ET data, which I think is a good approach because
  

23   it's using a more actual ET rather than a theoretical
  

24   number.  But as to the efficiencies, and the irrigation
  

25   efficiencies, so this goes into what I just talked
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 1   about.  The model has assumed irrigation efficiencies
  

 2   for the various ground water and surface water users.
  

 3   And my understanding is that those were determined
  

 4   during the calibration process.  And so I think they
  

 5   range, there were bounds set on those between 50 percent
  

 6   and 90 percent.
  

 7             And then the PEST program, which was an
  

 8   automated calibration procedure was used to develop
  

 9   those efficiencies.  And I'm not sure that there was any
  

10   sort of reality check user by user as to whether those
  

11   efficiencies were reasonable considering, you know, how
  

12   they were irrigating, applying water, or also I think
  

13   Mr. Powell had a good idea.  That you could actually use
  

14   metric, the metric data for ET, and then compare that to
  

15   the water that was being diverted and/or pumped, and
  

16   develop some actual irrigation efficiencies for the
  

17   years that we have that data, rather than just using a
  

18   calibrated values that may be accounting for other error
  

19   in the model that puts into those efficiency values.
  

20         Q.  Thank you.  Shifting gears then to one last
  

21   topic, Mr. Sullivan, about analyses that were performed
  

22   in this matter.  Did you assist the Cities and
  

23   Sun Valley Company in drafting language for a request
  

24   for information that was filed with the Department on
  

25   May 21st?



Hearing - Vol. VI - June 12, 2021 1442

  

 1         A.  I did.
  

 2         Q.  And when did that information come in?
  

 3         A.  We got some emails from the Department staff
  

 4   on Wednesday this week.
  

 5         Q.  That would be the 9th?
  

 6         A.  Yes.
  

 7         Q.  And have you had an opportunity to review that
  

 8   information?
  

 9         A.  No.
  

10         Q.  Mr. Sullivan, have you been able to do a
  

11   thorough analysis of all of the evidence in this
  

12   administrative proceeding?
  

13         A.  No, there hasn't been time for that.
  

14         Q.  What kind of time would you have needed?
  

15         A.  Well, you know, many months I think, and
  

16   similar time frames that have been afforded the parties
  

17   in the prior delivery calls.  I think time for more
  

18   discovery and, you know, obtaining more information
  

19   about all of the issues, and then analysis of all of
  

20   that information.  So it's not only modeling, but it's
  

21   also analysis of water uses by the seniors that are
  

22   alleging injury in these issues of administration, and
  

23   routing of the water, you know, downstream, you know, to
  

24   the users.  Those are all things that we've considered
  

25   in other delivery calls that are not getting a thorough
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 1   consideration in this matter.
  

 2         Q.  Conceivably mitigation plans could have been
  

 3   developed during that time period?
  

 4         A.  Yes, that would be something else important,
  

 5   and has occurred in the other delivery calls.  As these
  

 6   calls were unfolding, users were kind of on parallel
  

 7   tracks to developing mitigation plans to address, you
  

 8   know, what would happen under a potential curtailment
  

 9   order.
  

10             MR. BROMLEY:  Okay.  Director, I have nothing
  

11   further for Mr. Sullivan.  I would ask counsel if they
  

12   have anything else before turning him over for cross, if
  

13   that's okay?
  

14             THE HEARING OFFICER:  Okay.  Others in Group
  

15   3?
  

16             MS. McHUGH:  I think it's been covered.
  

17             THE HEARING OFFICER:  Mr. Lawrence?
  

18             MR. LAWRENCE:  I just have one brief line of
  

19   questions.  Thank you, Mr. Director.
  

20                       DIRECT EXAMINATION
  

21   QUESTIONS BY MR. LAWRENCE:
  

22         Q.  Good morning, Mr. Sullivan.  Mike Lawrence for
  

23   the City of Hailey.  And I apologize in advance.  I was
  

24   trying to pay close attention to what Mr. Bromley was
  

25   asking you, and let me know if I'm covering ground he
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 1   already covered.
  

 2             Mr. Sullivan, are you familiar with the
  

 3   Department's Conjunctive Management Rules?
  

 4         A.  Yes.
  

 5         Q.  And you understand that this proceeding is not
  

 6   occurring under the Conjunctive Management Rules; is
  

 7   that correct?
  

 8         A.  That's my understanding.
  

 9         Q.  Are you familiar with Rule 42 in the
  

10   Conjunctive Management Rules?
  

11         A.  Yes.
  

12         Q.  And the Rule 42 contains the factors for
  

13   determining material injury and reasonableness of
  

14   diversions; is that correct?
  

15         A.  Yes.
  

16         Q.  Despite the fact that this is not proceeding
  

17   under the Conjunctive Management Rules, are the factors
  

18   in Rule 42 nevertheless important to evaluate when the
  

19   Department's determining whether to curtail junior water
  

20   rights?
  

21         A.  Yes.  Yes, definitely.  You know, those
  

22   factors were developed, carefully developed and put into
  

23   the rules, and have guided the analysis of injury in the
  

24   prior delivery calls and are, I think, a reasonable list
  

25   of the things that ought to be considered before are
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 1   juniors are curtailed.
  

 2         Q.  Do you believe that those factors have been
  

 3   adequately addressed in this proceeding?
  

 4         A.  No.
  

 5             MR. LAWRENCE:  That's all my questions.  Thank
  

 6   you.
  

 7             THE HEARING OFFICER:  Other questions,
  

 8   Mr. Barker, Mr. Thompson?
  

 9             MR. THOMPSON:  I don't have any.
  

10             MR. BARKER:  No.
  

11             THE HEARING OFFICER:  Ms. O'Leary?
  

12             MS. O'LEARY:  No, Director.
  

13             THE HEARING OFFICER:  Mr. O'Bannon, any
  

14   questions.
  

15             MR. O'BANNON:  No, Director.
  

16             THE HEARING OFFICER:  All right.  Let's take a
  

17   break before cross-examination.  We've been here for an
  

18   hour and half or so.
  

19             (Recess.)
  

20             THE HEARING OFFICER:  Back on the record.  Are
  

21   we recording?  Thank you, Colleen.
  

22             After a morning break, it is time for
  

23   cross-examination of Mr. Sullivan.  Mr. Fletcher, are
  

24   you first?
  

25             MR. FLETCHER:  Thank you.  Yes, I will go
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 1   first.
  

 2                        CROSS-EXAMINATION
  

 3   QUESTIONS BY MR. FLETCHER:
  

 4         Q.  Good morning, Mr. Sullivan.
  

 5         A.  Good morning.  It's been a while.
  

 6         Q.  It's been a while.  In this proceeding, I'm
  

 7   representing Big Wood Canal Company, and I have a few
  

 8   questions about your testimony.  You commented quite a
  

 9   bit on Jennifer Sukow's model work.  Did you replicate
  

10   that work?
  

11         A.  What do you mean by replicate?
  

12         Q.  Did you run the model --
  

13         A.  No.
  

14         Q.  -- to verify her report?
  

15         A.  I did not.
  

16         Q.  Did you hear Mr. Powell's testimony yesterday
  

17   concerning his replication of her work?
  

18         A.  Yes.
  

19         Q.  Do you agree with his testimony that she did
  

20   it correctly under the current model?
  

21         A.  That she ran the model correctly?
  

22         Q.  Yes.  Mr. Powell verified he came up with the
  

23   same results she did; did you hear that?
  

24         A.  Yes, I heard that.
  

25         Q.  Okay.  Do you disagree with that?
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 1         A.  I have no reason to disagree with that.
  

 2         Q.  You went through this analysis of the amount
  

 3   of curtailment.  And then you talked about the
  

 4   watermaster's testimony stating that the Ritter farm,
  

 5   Taber farm, and Barbara Farms would receive water if
  

 6   curtailment took place, and you added up the total
  

 7   diversions they are authorized.  And I believe you said
  

 8   that total number was 8.5 cfs; is that correct?
  

 9         A.  Yes.
  

10         Q.  And then you went on to say that therefore,
  

11   that shows that if juniors were curtailed as evidenced
  

12   by the Sukow report, that would result in too much water
  

13   for mitigation, or too much water to those seniors?
  

14         A.  Yes, if they are the only ones that are
  

15   entitled to receive the benefit of curtailment.
  

16         Q.  All right.  So you did hear the testimony of
  

17   the senior water users in this case; correct?
  

18         A.  Some of it.
  

19         Q.  And if more water showed up than what the
  

20   watermaster projects, there are other seniors involved
  

21   in this case that could divert that water; isn't that
  

22   correct?
  

23         A.  I don't know that they have these priority
  

24   dates.
  

25         Q.  No, but if there is more water that shows up
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 1   and other priority dates come into priority, there are
  

 2   other seniors that could divert that water; isn't that
  

 3   correct?
  

 4         A.  If additional water shows up, and it reaches
  

 5   the priorities of the seniors that have appeared here,
  

 6   then there potentially could be others.
  

 7         Q.  So I think you were trying to limit somehow
  

 8   the amount of water that should be curtailed based upon
  

 9   those three seniors, the Taber right, the Ritter right,
  

10   and the Barbara Farms.  But actually there are several
  

11   seniors that have testified if there is more water in
  

12   the river that brings their priorities back into play,
  

13   they can use that water this year as well; correct?
  

14         A.  Well, that's a hypothetical.  But I think the
  

15   point I was trying to make is that that type of analysis
  

16   ought to be done as we are evaluating potential
  

17   curtailment, seeing who are the specific seniors that
  

18   are calling, and comparing that to what would happen in
  

19   curtailment, and, you know, doing that type of analysis.
  

20         Q.  And then you made a statement of some kind
  

21   about shepherding water.  Do you know of any authority
  

22   under Idaho law to shepherd water to a particular
  

23   priority date?
  

24         A.  I don't know about legal authority.  I'm aware
  

25   of that.  It seems like I'm aware of that happening.
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 1   Water is sent down, storage water is delivered to users,
  

 2   that sort of thing.
  

 3         Q.  Did you do any analysis of if more water was
  

 4   delivered than required by the three senior rights that
  

 5   you mentioned, did you do any analysis of other seniors
  

 6   that would benefit if that water exceeded those of those
  

 7   three seniors?
  

 8         A.  I'm not sure I quite understand your question.
  

 9         Q.  Okay.  Let me try again.  You'd mentioned that
  

10   because the three senior rights that Kevin Lakey
  

11   identified could only divert 8.5 cfs, that more water
  

12   would result from curtailment than would be required for
  

13   those three rights; correct?
  

14         A.  Correct.
  

15         Q.  Did you do any analysis of how that total
  

16   amount of water resulting from a total curtailment would
  

17   benefit other seniors that have testified in this case?
  

18         A.  No, I understood from Mr. Lakey that these
  

19   were the primary priorities that he projected were on
  

20   the bubble, so to speak, that would be on the range of
  

21   priorities that would benefit from curtailment.
  

22         Q.  So the answer is, no, you didn't do any
  

23   analysis; correct?
  

24         A.  Not any additional analysis, no.
  

25         Q.  Thank you.  You have mentioned the various
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 1   factors that you believe should be looked at.  And you
  

 2   made some comment about efficiency of the seniors.  You
  

 3   said you only sat through the testimony of some of the
  

 4   seniors; is that correct?
  

 5         A.  Yes.
  

 6         Q.  Is there a standard for efficiency in Idaho?
  

 7   In other words, does an irrigation system have to meet a
  

 8   certain percentage of efficiency in order to be lawfully
  

 9   diverted?
  

10         A.  Not that I'm aware of, but I think the
  

11   conjunctive management rules, for example, provide for
  

12   an evaluation before as part of conjunctive
  

13   administration.
  

14         Q.  Have you heard any testimony that would
  

15   indicate that any of the seniors are diverting
  

16   inefficiently?
  

17         A.  From them?
  

18         Q.  Yes.
  

19         A.  I don't -- I think it was -- all of the
  

20   testimony I heard was more qualitative.  And so I think
  

21   that as we've done in other deliveries and calls, I
  

22   think you can look at that issue more quantitatively to
  

23   evaluate their use.
  

24         Q.  Okay.  I'll ask my question again.  Did you
  

25   hear any testimony from any of the seniors that
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 1   indicated they were diverting inefficiently?
  

 2         A.  Not from them.
  

 3         Q.  Did you hear any testimony from any of the
  

 4   seniors that they are wasting water?
  

 5         A.  No.
  

 6         Q.  You talked at various times about how things
  

 7   could be better with a model.  And one of those topics
  

 8   that you discussed, you were talking about how if
  

 9   the -- I think you called it a stream package was used
  

10   on the model that could shepherd water, and then show
  

11   how much water could be delivered to the seniors that
  

12   have testified in this case?  Is that my understanding
  

13   of what your testimony was?
  

14         A.  No, I don't think that's what I said.
  

15         Q.  Okay.  Can you explain that again, what you
  

16   were saying about that?
  

17         A.  I talked about using a stream package to help
  

18   route water through down the stream within the modeled
  

19   area.  But, of course, that is only going to get water
  

20   to the bottom of the model, roughly, for example, at the
  

21   Sportsman Access gage.  But the model doesn't extend
  

22   further downstream, so there is no ability with this
  

23   model to route the water further down on the Little Wood
  

24   River.
  

25         Q.  And that's what I wanted to clarify with you.
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 1   That the domain for this water ends at Picabo; doesn't
  

 2   it?
  

 3         A.  Yes.
  

 4         Q.  You were talking about mitigation plans and
  

 5   your history of working with mitigation plans.  Based
  

 6   upon that experience, mitigation plans should meet the
  

 7   crop requirements of the senior users; correct?
  

 8         A.  The mitigation plan is intended to prevent an
  

 9   injury.  So there is a whole lot of things that go into
  

10   determining injury.
  

11         Q.  So I'll word it a different way.  The
  

12   mitigation plan should meet the injury of the senior
  

13   users?
  

14         A.  Yeah, they are intended to mitigate any injury
  

15   that's determined.
  

16         Q.  Do you agree that the model is the best tool
  

17   available to evaluate the issues in this case?
  

18         A.  I think it's the best available tool to
  

19   evaluate the effective pumping on the flows in Silver
  

20   Creek, but that's where the model ends.  There are these
  

21   other considerations on routing the water downstream,
  

22   and evaluating the water use by the seniors, and all
  

23   those other issues that I talked about that are not
  

24   within the realm of the model.
  

25             MR. FLETCHER:  Thank you.  I have no further
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 1   questions.
  

 2             THE HEARING OFFICER:  Mr. Rigby?
  

 3             MR. RIGBY:  Thank you, Mr. Director.
  

 4                        CROSS-EXAMINATION
  

 5   QUESTIONS BY MR. RIGBY:
  

 6         Q.  Mr. Sullivan, Jerry Rigby, on behalf of the
  

 7   senior water users.  As before, Mr. Fletcher has asked
  

 8   most of the questions we felt like we needed to ask of
  

 9   you.  So I won't belabor them except for one.  And that
  

10   is, as I address the particular issues with each and
  

11   every one of the plaintiffs -- or excuse me -- senior
  

12   water users in this particular action, when I hear you
  

13   indicate that there is very little evidence of
  

14   improvements.  Weren't you here in hearing the amount of
  

15   expenditures they've made in new pivots, in piping from
  

16   the river, in literally piping from the river to the
  

17   crop?  Did you hear that evidence?
  

18         A.  I heard that evidence, but I don't think I
  

19   testified anything about improvements.
  

20         Q.  Oh, then I misunderstood your testimony.  I
  

21   thought you were saying there was lack of evidence of
  

22   those kind of improvements.  You didn't say that?
  

23         A.  No.
  

24             MR. RIGBY:  Okay.  I have no further
  

25   questions.
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 1             THE HEARING OFFICER:  All right.  Redirect,
  

 2   Mr. Bromley?
  

 3             MR. BROMLEY:  Just one piece, Director.
  

 4                      REDIRECT EXAMINATION
  

 5   QUESTIONS BY MR. BROMLEY:
  

 6         Q.  Mr. Sullivan, when Mr. Fletcher was asking you
  

 7   about limiting the amount of curtailment and looking at
  

 8   particular priority dates, why were these priority dates
  

 9   that you were looking at "on the bubble"?  Does this
  

10   have to do with the analog year analysis that the
  

11   Department was doing with pre-development and
  

12   post-development of ground water?
  

13         A.  Well, that's related.  But I think that was
  

14   another way of looking at the potential impact of
  

15   pumping in this case, sort of an indirect way of looking
  

16   at it.
  

17         Q.  Yeah.  And you were building off of the
  

18   testimony of Mr. Lakey explaining which priority dates
  

19   would come back on?
  

20         A.  Yes.
  

21             MR. BROMLEY:  Nothing further.
  

22             THE HEARING OFFICER:  Thank you.  Any other
  

23   redirect questions?
  

24   ///
  

25   ///
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 1                      REDIRECT EXAMINATION
  

 2   QUESTIONS BY MR. LAWRENCE:
  

 3         Q.  Just quickly, Mr. Sullivan.  I want to go back
  

 4   to the questions that Mr. Fletcher was asking you about
  

 5   Mr. Lakey's testimony, about the rights that would
  

 6   benefit if ground water is curtailed in this proceeding.
  

 7         A.  Okay.
  

 8         Q.  Could you turn to Miller Exhibit 1 and
  

 9   attachment, or sorry, Appendix B, which is the water
  

10   right list?
  

11         A.  Okay.
  

12         Q.  You testified about this list in your direct
  

13   examination with Mr. Bromley; correct?
  

14         A.  Yes.
  

15         Q.  And you noted, if I recall correctly, that the
  

16   three rights that Mr. Lakey said would benefit if ground
  

17   water is curtailed in this proceeding are the Ritter,
  

18   Taber, and Barbara Farms water rights.  And the Barbara
  

19   Farms LLC Water Right 37-0344 has an April 6th, 1883
  

20   priority; is that correct?
  

21         A.  Yes.
  

22         Q.  So the Ritter and Taber rights, which are up
  

23   above, just for the record, 37-00- -- my eyes are
  

24   failing -- 49, and 37-0423.  Did I get those right,
  

25   Mr. Sullivan?
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 1         A.  Yes, you did.
  

 2         Q.  Thank you.  So those are the three rights that
  

 3   add up to the 8.5.  If there is more water that results
  

 4   in Silver Creek and the Little Wood through curtailment
  

 5   of ground water than is needed to benefit these three
  

 6   rights, which are the next rights in line on this
  

 7   priority list that would benefit, would possibly
  

 8   benefit?
  

 9         A.  You just go down the list below Barbara Farms.
  

10         Q.  Okay.  So the next one below Barbara Farms,
  

11   37-344 is Big Wood Canal Company water right?
  

12         A.  Yes.
  

13         Q.  For what's the diversion rate on that?
  

14         A.  .6 cfs.
  

15         Q.  And Big Wood Canal Company, of course, is a
  

16   party to this proceeding?
  

17         A.  Yes.
  

18         Q.  And then you have priority dates after Big
  

19   Wood Canal Company.  Do we know it has a 4-6, 1883
  

20   priority date just like Barbara Farms.  Do you know why
  

21   Mr. Lakey did not include it in his testimony as a right
  

22   that might benefit?
  

23         A.  I don't know.
  

24         Q.  If you go down below that Big Wood Canal
  

25   Company right, we have three water rights with priority
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 1   dates of 6-14, 1883, and then two with 9-1, 1883.  Do
  

 2   you see that?
  

 3         A.  Yes.
  

 4         Q.  And if you just can quickly look at the
  

 5   diversion rates for those rights that I just mentioned,
  

 6   what do you suppose that they total to?
  

 7         A.  Roughly 30 cfs.
  

 8         Q.  So these would be the next rights that would
  

 9   benefit if water results in Silver Creek through ground
  

10   water curtailment?
  

11         A.  Yes.
  

12         Q.  And are you aware whether the owners of those
  

13   rights appeared in this proceeding alleging injury?
  

14         A.  I don't think so.
  

15         Q.  Did you hear Mr. Purdy's testimony this
  

16   morning?
  

17         A.  For Picabo Livestock?
  

18         Q.  Correct.
  

19         A.  Yes.
  

20         Q.  Is Picabo Livestock the owner, according to
  

21   this list, of the 9-1, 1883 rights?
  

22         A.  Yes, totaling 20 cfs.
  

23         Q.  Correct.  And Mr. Purdy this morning did not
  

24   allege that he desires curtailment of ground water
  

25   pumping; did he?
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 1         A.  I didn't hear him say that.
  

 2             MR. LAWRENCE:  That's all the questions I
  

 3   have.  Thank you.
  

 4             THE HEARING OFFICER:  Any other questions?
  

 5   Recross?
  

 6             MR. FLETCHER:  Just one question.
  

 7                       RECROSS-EXAMINATION
  

 8   QUESTIONS BY MR. FLETCHER:
  

 9         Q.  You did hear Mr. Purdy say that he pumps water
  

10   into the river in order to keep his surface water
  

11   priority alive?  Did you hear him to testify to that?
  

12         A.  I did hear that.
  

13             MR. FLETCHER:  Thank you.  No further
  

14   questions.
  

15             THE HEARING OFFICER:  Okay.  Thank you,
  

16   Mr. Sullivan.
  

17             (Witness excused.)
  

18             THE HEARING OFFICER:  Other witnesses from
  

19   Group 3?
  

20             MS. McHUGH:  No.
  

21             MR. BROMLEY:  No.
  

22             THE HEARING OFFICER:  Okay.  I think we are
  

23   finished with witnesses now at least in the initial
  

24   round of examination.  And we talked about some
  

25   additional testimony from Department staff, and there
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 1   may be some surrebuttal.  I think that's what it's
  

 2   called.
  

 3             MR. RIGBY:  From law school days.
  

 4             THE HEARING OFFICER:  Huh?
  

 5             MR. RIGBY:  From law school days.
  

 6             THE HEARING OFFICER:  Yeah.  So how do we want
  

 7   to proceed?  Should we have the Department witness go on
  

 8   first, Mr. Baxter?
  

 9             MR. BAXTER:  We would call Sean Vincent as a
  

10   rebuttal witness.  Actually he has already snuck in on
  

11   me.  He's right back there.
  

12             THE HEARING OFFICER:  Mr. Vincent, you are
  

13   already under oath.  If you will come forward, at least
  

14   I think your oath is good for that period of time.
  

15                          SEAN VINCENT,
  

16   previously first duly sworn to tell the truth relating
  

17   to said cause, testified as follows:
  

18             THE HEARING OFFICER:  Mr. Baxter, you may
  

19   examine.
  

20                      REBUTTAL EXAMINATION
  

21   QUESTIONS BY MR. BAXTER:
  

22         Q.  Good morning, Mr. Vincent.  My name is Garrick
  

23   Baxter.  I'm an attorney for the Department of Water
  

24   Resources.  And I have a few questions for you related
  

25   to the testimony of Mr. Eric Miller.  Did you listen to
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 1   the testimony of Mr. Miller?
  

 2         A.  I did.
  

 3         Q.  Did he call into question whether the SWSI for
  

 4   the above Hailey gage is an adequate representation of
  

 5   the water supply in the Silver Creek drainage?
  

 6         A.  He did.  In fact, I believe he called it a
  

 7   poor representation.
  

 8             MR. BAXTER:  Mr. Hearing Officer, may I
  

 9   approach the witness?
  

10             THE HEARING OFFICER:  Sure.
  

11             MR. BAXTER:  Let me make sure I give you the
  

12   right one.  Director, a copy for you.
  

13         Q.  (BY MR. BAXTER)  Mr. Vincent, I've just handed
  

14   you a document that's been marked as IDWR Exhibit No. 6.
  

15   Did you prepare this document?
  

16         A.  I did.
  

17         Q.  What is this document?
  

18         A.  This is a chart that I've prepared in support
  

19   of my staff memorandum.  And it is a plot showing data
  

20   for three different USGS gage locations within the Big
  

21   Wood River Basin for the time period 1991 through 2020,
  

22   which is the same time period that's covered in the SWSI
  

23   tables that I've relied on for my memo.
  

24         Q.  Okay.  Let's back up a little bit and orient
  

25   the Director and other parties here in the proceeding as
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 1   to what this chart shows.  Could you walk us through and
  

 2   explain the chart for us?
  

 3         A.  Yes.  Well, let's start with the blue line.
  

 4   That represents the April through September average flow
  

 5   rate in cubic feet per second at the Silver Creek
  

 6   Sportsman Access gage for the 30-year time period.  I
  

 7   mentioned previously there is one value for each year
  

 8   which represents that average for the irrigation season.
  

 9             The orange line is what I'll call the SWSI
  

10   volume in the case of the Big Wood River above Hailey,
  

11   which is the orange line.  It represents the flow
  

12   measured at the USGS at Hailey gage over that same time
  

13   period.  And then the gray line is the SWSI volume,
  

14   which does include reservoir storage.  Also April
  

15   through September, the same time period, that's the
  

16   below Magic gage where that information is compiled.
  

17         Q.  And could you just walk us through the axis
  

18   that you used here?
  

19         A.  Yes.  So the right axis is used for Silver
  

20   Creek, again that's average cfs.  And the left Y axis is
  

21   for the SWSI volumes.  The X axis is the year.
  

22         Q.  Okay.  Now, there is also an inset box there
  

23   in your chart.  Could you explain that inset box?
  

24         A.  That is a table of R-squared values.
  

25   R-squared is also sometimes referred to as the
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 1   coefficient of determination.  For the relations, the
  

 2   correlations between the Silver Creek at Hailey
  

 3   irrigation season values and the above Hailey, the
  

 4   middle column.  The far right column is the R-squared
  

 5   for the relationship between Silver Creek and the below
  

 6   Magic SWSI volume, and there is three different time
  

 7   periods there, 1991 to 2020, a ten-year period.  2001
  

 8   through 2020 --
  

 9         Q.  Actually, hold on, Mr. Vincent, if you don't
  

10   mind.
  

11             MR. BAXTER:  Mr. Director, I think somebody
  

12   isn't maybe muted on the -- it looks like Mr. Semanko
  

13   has muted himself now.
  

14             THE HEARING OFFICER:  May I again remind
  

15   everybody to mute yourself, and we'll try to keep you
  

16   silent here as well.  Thanks.
  

17         Q.  (BY MR. BAXTER)  I'm sorry.  Mr. Vincent, I
  

18   apologize for that.  Can you back up?  I think you were
  

19   on the -- actually, I can't remember which year you were
  

20   on.
  

21         A.  The time frames in that correlation chart, I
  

22   was mentioning there is three different time frames, the
  

23   ten-year period from '91 to 2020 -- or I'm sorry -- a
  

24   30-year period.  There was a 20-year period from 2001 to
  

25   2020, and a ten-year period from 2011 to 2020.
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 1         Q.  Okay.  Mr. Vincent, why did you break those
  

 2   coefficients up into different groups?
  

 3         A.  The different time frames sometimes I like to
  

 4   look at that just to evaluate whether the relationship
  

 5   has changed through time.  There are factors that can
  

 6   cause the relationship to change the further back in
  

 7   time you go, changes in climate perhaps, or changes in
  

 8   irrigation practices.  I think I testified about that in
  

 9   my testimony.
  

10         Q.  Okay.  What conclusion do you draw from this
  

11   document?
  

12         A.  Well, I believe there is a fairly strong
  

13   positive relationship between the flow, the irrigation
  

14   season flow measured at the Silver Creek Sportsman
  

15   Access gage and the irrigation season flow in the Big
  

16   Wood River measured at the Hailey gage.
  

17         Q.  And how was that reflected in this chart?
  

18         A.  The R-squared values are fairly high.  An
  

19   R-squared of zero would mean that there is essentially
  

20   no correlation.  An R-squared of one indicates that
  

21   there is a perfect correlation.  An R-squared that we're
  

22   looking at here for the different time ranges, somewhere
  

23   between .77 and .82.  For an R-squared of .80, that
  

24   would mean that 80 percent of the variation in the flow
  

25   at the Silver Creek gage is explained by the flow
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 1   variation at the Hailey gage.
  

 2             MR. BAXTER:  Director, I have no further
  

 3   questions of this witness.
  

 4             THE HEARING OFFICER:  Okay.  Thank you.
  

 5             MS. CARTER:  Garrick.
  

 6             MR. BAXTER:  Mr. Director, I apologize.  I
  

 7   forgot to move to have IDWR Exhibit No. 6 admitted into
  

 8   the record.
  

 9             THE HEARING OFFICER:  Any objection to the
  

10   admission of this document?
  

11             MR. FLETCHER:  No objection.
  

12             MR. RIGBY:  No objection.
  

13             THE HEARING OFFICER:  As a commentary the
  

14   document marked as Exhibit IDWR No. 6 is received into
  

15   evidence.
  

16             (IDWR Exhibit 6 received.)
  

17             THE HEARING OFFICER:  Thank you, Mr. Baxter.
  

18             Let's see.  I think we'll follow the same
  

19   order that we followed in the beginning of this hearing.
  

20   Mr. Rigby, Mr. Fletcher, do you wish to question
  

21   Mr. Vincent?
  

22             MR. FLETCHER:  I don't have any questions.
  

23             THE HEARING OFFICER:  Mr. Rigby?
  

24             MR. RIGBY:  No further questions.
  

25             THE HEARING OFFICER:  Mr. Barker?



Hearing - Vol. VI - June 12, 2021 1465

  

 1             MR. BARKER:  Mr. Director, I have a couple of
  

 2   brief questions for Mr. Vincent that are not related to
  

 3   this.  But it would be something that we thought we
  

 4   would potentially recall him on surrebuttal.  May I?
  

 5             THE HEARING OFFICER:  I don't know.  For
  

 6   purposes of efficiency?
  

 7             MR. BARKER:  Yes, that's all.
  

 8             THE HEARING OFFICER:  Does anybody object to
  

 9   Mr. Vincent answering questions, Mr. Fletcher?
  

10             MR. FLETCHER:  No, I don't.  In fact, we have
  

11   some other questions as well and they not dealing with
  

12   this topic.
  

13             THE HEARING OFFICER:  Of Mr. Vincent?
  

14             MR. RIGBY:  Yes.
  

15             MR. FLETCHER:  Yes.
  

16             MR. BARKER:  Well, go ahead then.
  

17             THE HEARING OFFICER:  I don't care how it
  

18   comes in.  I don't want to compromise the ability of
  

19   counsel to control their own testimony, and sometimes it
  

20   gets mixed up.  But usually the attorneys discount that
  

21   in the interest of efficiency.  But however you want to
  

22   do it.  Do you want to go first, Mr. Fletcher?
  

23             MR. FLETCHER:  Yeah, if that's the case, I
  

24   just need a minute.
  

25             THE HEARING OFFICER:  Okay.  Let's go off the
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 1   record.
  

 2             (Recess.)
  

 3             THE HEARING OFFICER:  Let's go back on.  We
  

 4   are recording.  Back on the record after a short break.
  

 5             Counsel, what did you collectively decide?
  

 6             MR. FLETCHER:  We've elected not to ask any
  

 7   further questions of Mr. Vincent.  And we'll reserve our
  

 8   right to cross.
  

 9             THE HEARING OFFICER:  Okay.  Mr. Barker.
  

10             MR. BARKER:  Thank you, Mr. Director.
  

11                     SURREBUTTAL EXAMINATION
  

12   QUESTIONS BY MR. BARKER:
  

13         Q.  Sean, would you take a look in the green
  

14   binder at IDWR Exhibit 5?
  

15         A.  Okay.
  

16         Q.  Do you recognize this as a SWSI table that you
  

17   provided Monday?
  

18         A.  I do.
  

19         Q.  Okay.  The question for you is where we have
  

20   streamflow data from June to September in the fourth
  

21   column over.  For all of these years except for 2021 is
  

22   that actual measured data for the period of June through
  

23   September?
  

24         A.  It is.
  

25         Q.  And that actual measured data comes from what
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 1   source?
  

 2         A.  Obviously, this is a product of the NRCS, but
  

 3   it's based on measurements made by the USGS at the at
  

 4   Hailey gage location.
  

 5         Q.  Okay.  So the NRCS which produces this report
  

 6   relies upon the actual measurements that are prepared by
  

 7   the USGS, or compiled by the USGS from their gage
  

 8   readings?
  

 9         A.  That's correct.
  

10         Q.  So if someone went to the USGS gage readings
  

11   directly and not to the NRCS SWSI report, presumably
  

12   they would see the same information in that NRCS report?
  

13         A.  Yes.
  

14             MR. BARKER:  Thank you.  I don't have any
  

15   further questions.
  

16             THE HEARING OFFICER:  Ms. O'Leary?
  

17             MS. O'LEARY:  Nothing from me, Director.
  

18             THE HEARING OFFICER:  Group 3?
  

19             MS. McHUGH:  No.
  

20             MR. BROMLEY:  No.
  

21             THE HEARING OFFICER:  Mr. O'Bannon?
  

22             And you reserved an opportunity here,
  

23   Mr. Fletcher.
  

24             MR. FLETCHER:  No questions.
  

25             MR. RIGBY:  No questions.
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 1             THE HEARING OFFICER:  Okay.  Thank you,
  

 2   Mr. Vincent.
  

 3             (Witness excused.)
  

 4             THE HEARING OFFICER:  Okay.  I get a little
  

 5   confused where we are in the process, but I think we're
  

 6   back to rebuttal from Group 1, if I'm not mistaken.  Do
  

 7   you wish to call rebuttal witnesses, Mr. Rigby,
  

 8   Mr. Fletcher?
  

 9             MR. FLETCHER:  No, we're not going to call any
  

10   rebuttal witnesses.
  

11             MR. RIGBY:  We are not.
  

12             THE HEARING OFFICER:  Okay.  And if there are
  

13   no rebuttal witnesses, then I assume there is no reason
  

14   for rebuttal from the other parties; is that correct?
  

15             MR. RIGBY:  I think that's how it works.
  

16             MR. BARKER:  I'm not sure how we rebut
  

17   nothing.
  

18             THE HEARING OFFICER:  Yes, that's what I'm
  

19   saying.  And it looks like Mr. Sullivan's flight is
  

20   probably more secure than it was before.
  

21             MR. FLETCHER:  We were trying to help
  

22   Mr. Sullivan out.
  

23             THE HEARING OFFICER:  Okay.  So is that the
  

24   end of testimony then?
  

25             MR. BARKER:  Yes.
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 1             THE HEARING OFFICER:  All right.  I think
  

 2   there are some matters that I think the attorneys want
  

 3   to address, maybe both Group 2 and Group 3.  How do we
  

 4   want to work through those?  I think we have some data
  

 5   questions that were raised, and we have some questions
  

 6   about particularly when staff memos were filed, and I'll
  

 7   state it this way, at least accessible to the parties.
  

 8   And there may be some questions about service or
  

 9   whatever.  But how do you want to address those at this
  

10   point?
  

11             MR. THOMPSON:  Well, I don't know, Director.
  

12   I was hoping we could stipulate to these days.  I've got
  

13   a time frame, and I guess if there is a question about
  

14   it, we may need to recall some Department witness at
  

15   some point.
  

16             THE HEARING OFFICER:  Stipulate the dates of
  

17   the --
  

18             MR. THOMPSON:  When the requests were made,
  

19   and when the information was received or accessible.
  

20             THE HEARING OFFICER:  Okay.
  

21             MR. THOMPSON:  So I guess the first matter, we
  

22   filed a request for production of information on May 13
  

23   with the Department.  We then filed a public records
  

24   request under separate statute, under the public
  

25   writings act, that was filed on May 20th.  We received
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 1   an email from the Department on May 24th at 4:58 p.m.,
  

 2   responding to that public records request, which was
  

 3   just I think access to an FTP site where a bunch of
  

 4   information was downloaded.
  

 5             Sun Valley Company filed a request for
  

 6   information related to the staff memorandums on May
  

 7   21st.  And then this week we received on June 9th,
  

 8   emails from Ms. Carter, one, information related to the
  

 9   Sukow and Luke memos that appeared to be seven files,
  

10   five Excel files, two PDF.  A second email information
  

11   related to Tim Luke memo, which was a zip file that
  

12   contained 48 other files, again on June 9th.  And
  

13   finally, a third email from Ms. Carter, information
  

14   related to the Vincent, Blankenau memos, and six
  

15   additional files, and a link to an FTP site.
  

16             My review of the information on the
  

17   Department's website, and the dates of the staff memos
  

18   are all May 17th.  We didn't receive the memos on May
  

19   17th.  I looked on the Department's website.  They were
  

20   available sometime in the afternoon.  I don't know when
  

21   on the 18th.  We requested files supporting Jennifer
  

22   Sukow's memo.  We received an email on May 19th with
  

23   corrupt files.  We received a second email on May 21st,
  

24   that did have files that were not corrupt that we were
  

25   able to access.
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 1             THE HEARING OFFICER:  Okay.  Well, I can't
  

 2   verify all of the dates that you have just mentioned.
  

 3   And I don't know how we go through a verification
  

 4   process.  I thought the question might be more narrowly
  

 5   at least from Group 2, Mr. Thompson, would be focused on
  

 6   the staff memos, and that's what we had discussed
  

 7   previously.  I know the focus may be a little larger for
  

 8   Sun Valley Company at least, because of the May 21st
  

 9   request.  But it certainly was their request, and maybe
  

10   you are trying to cover all of those in your narrative.
  

11             MR. THOMPSON:  No, we had a request, too.  And
  

12   I guess one last piece of information related to Tim
  

13   Luke's communications on ground water pumping data
  

14   provided to Mr. Miller.  We did receive an email this
  

15   morning from Garrick Baxter that appears to have total
  

16   pumping data from Water District 37 for 2016, '17, '18,
  

17   '19, and '20 over 635 individual WMIS numbers.  I know
  

18   there is different numbers of flow meters.  So that's
  

19   not the number of, I guess, readings, but that needs to
  

20   be determined.  But that was received this morning.
  

21             My point, I guess getting back to our original
  

22   requests for production, just I think those dates were
  

23   stated.  And if there is a dispute as to those dates or
  

24   when the information was provided, I don't know how we
  

25   address that.  I guess we could call Department
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 1   witnesses next week.
  

 2             THE HEARING OFFICER:  Well, let me at least
  

 3   verify based on what I know.  I requested that the memos
  

 4   be submitted to me with staff memos on the 17th.  And I
  

 5   received them on the 17th of May.  They were posted to
  

 6   our website on the 20th -- I'm sorry -- on the 18th of
  

 7   May.
  

 8             And if everyone will remember, the notice
  

 9   required that those wanting to participate needed to
  

10   file with us on the 19th, a notice of intent to
  

11   participate in the hearing.  So the documents were
  

12   posted to the website ahead of when the Department would
  

13   know who the Department needed to serve, and then or at
  

14   least distribute to.
  

15             And then on the 20th, I understand that there
  

16   is an email that then notified those who had filed a
  

17   notice of intent to participate directing them to the
  

18   website for those staff memos.  So at least that's the
  

19   timing of what I know about staff memos.
  

20             Now, the other dates related to submittal of
  

21   data, were updates, and the last I think submittal by
  

22   Tim Luke, or by Tim Luke's staff today.  And I
  

23   understood was in response to a question internally
  

24   about where data came from, whether it came from Lakey
  

25   or whether it came from Tim Luke that arose during the
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 1   hearing, itself.
  

 2             MR. THOMPSON:  Well, and I --
  

 3             THE HEARING OFFICER:  Mr. Thompson.
  

 4             MR. THOMPSON:  Yes.  And I think it goes to
  

 5   the information we requested, all communications between
  

 6   the Department and representatives for the seniors.  And
  

 7   we did understand that communication was made verbally
  

 8   to Mr. Miller, but that data regarding that information
  

 9   was provided today.
  

10             MR. BAXTER:  Mr. Director, may I?
  

11             THE HEARING OFFICER:  Yes.
  

12             MR. BAXTER:  A question for Mr. Thompson, can
  

13   you point us to the document where you asked for that
  

14   data in advance, because the first time we understood a
  

15   request for the data came through was yesterday?
  

16             MR. THOMPSON:  Yes.  I guess request for
  

17   production we filed on May 13, No. 9, all communications
  

18   concerning water supply and injury analysis with any
  

19   water right holder and their representatives including
  

20   Eric Miller, whose rights the Department considered may
  

21   be injured concerning injury analysis.
  

22             MR. BAXTER:  Mr. Director, I think that goes
  

23   to communications about the surface water users.  I
  

24   think the data underlying that is ground water data, if
  

25   I understand correctly.  So I don't know if it's
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 1   responsive to that particular request.
  

 2             THE HEARING OFFICER:  Well, I suppose all of
  

 3   those things can be.  I guess they can be part of
  

 4   arguments if folks think there is a legal deficiency.
  

 5   And at least it's clear to you, Mr. Baxter, what
  

 6   Mr. Thompson interpretation is.
  

 7             MR. THOMPSON:  I guess that does go to the
  

 8   point.  I mean, we submit this request on the 13th.  We
  

 9   get no response to it until we filed a public records
  

10   request when information like this isn't provided,
  

11   so...
  

12             THE HEARING OFFICER:  Well, that's part of the
  

13   argument.  Mr. Thompson, if you feel there is a fatal
  

14   legal error in what's happened, those arguments can be
  

15   tendered in -- well, depending on what the decision is I
  

16   guess, or, you know, certainly in the briefing.
  

17             Now, we've talked about some of those dates.
  

18   Mr. Bromley, or Group 3, do you want to further
  

19   elaborate here?
  

20             MR. BROMLEY:  No, I have nothing to add on the
  

21   dates.  The dates that Mr. Thompson referenced as to the
  

22   requests that were made by Sun Valley Company are
  

23   correct.
  

24             THE HEARING OFFICER:  Okay.
  

25             MS. McHUGH:  I do just have something for the
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 1   record.  Candice McHugh on behalf of the City of
  

 2   Bellevue.  Just the record reflects that the City of
  

 3   Bellevue filed a motion to participate on the 11th, and
  

 4   we filed a motion to dismiss, or rather a motion for
  

 5   clarification and/or a more definite statement on May
  

 6   14th, served the parties that we knew had filed notices
  

 7   of intent to participate at that point.  But documents
  

 8   were not served on the City of Bellevue consistently by
  

 9   the parties in the matter.  And there is a bunch of
  

10   things that I understand that until May 19th, we didn't
  

11   know who was participating.
  

12             But the fact is is the only way for a party,
  

13   who had filed a notice of intent to participate, like
  

14   the City of Bellevue and also a motion, was to go and
  

15   check the Department's website because people were not
  

16   consistently serving people with documents that were
  

17   actually being filed in the proceeding.  And we did not
  

18   know who to serve fully, frankly, until May 24th at the
  

19   pre-hearing conference on who actually appeared at that
  

20   point.
  

21             In an effort for the City to comply with
  

22   notice requirements, and I think all parties had the
  

23   ability to do this, including the Department, we filed
  

24   people that we knew were directly impacted, including
  

25   the seniors because we knew their lawyers, and including
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 1   the juniors because we knew their lawyers, and anybody
  

 2   else that we knew in the area.  So that's how the City
  

 3   of Bellevue did it, and we did not receive all parties
  

 4   documents by all other participating parties.
  

 5             And frankly, I'm not so sure we've actually
  

 6   considered or landed on a full and complete and correct
  

 7   certificate of mailing because all of us have used
  

 8   something different.  So if we need to delineate that
  

 9   and how things happened, and who wasn't served when, we
  

10   can certainly do that in more detail.  But I did want to
  

11   make a record, that I don't think any of us have used a
  

12   consistent certificate of mailing.
  

13             On June 8th, the City of Bellevue did request
  

14   all written materials and memos regarding Meghan's
  

15   confirmation to the Director that he could proceed under
  

16   Idaho Code 42-237a.g.  It was denied on June 9th without
  

17   qualification citing Idaho Code 74104(1) and 502, with
  

18   the idea that we had the ability to appeal that denial
  

19   to enforce our right to get that information, which we
  

20   will consider.  For the record I believe that part of
  

21   the attorney/client privilege or any privilege that the
  

22   Department may assert has been waived given the fact
  

23   that it was not cc'd to your attorneys and made part of
  

24   the public record.  But whether we will appeal that is a
  

25   different question.  But I wanted to make clear for the
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 1   record that that request was denied in full.  And that's
  

 2   all I have to add.
  

 3             THE HEARING OFFICER:  Okay.  Thank you.
  

 4             Do we need to talk about anything else today?
  

 5             Mr. Rigby?
  

 6             MR. RIGBY:  Yes, Mr. Director.  As you can
  

 7   appreciate, the timing is very critical to my clients.
  

 8   And I'm going to actually ask for a novel request, which
  

 9   is that because the Director is very familiar with what
  

10   has occurred, in his capacity as the Hearing Officer,
  

11   but also the Director of the Department of Water
  

12   Resources, and your duty to administer, we would request
  

13   that we not have any briefing, but rather that this be
  

14   submitted as of today.
  

15             THE HEARING OFFICER:  I will allow, Mr. Rigby,
  

16   for a short briefing period.  Simultaneous briefs due by
  

17   Friday, let's see -- yesterday was the 10th, so I guess
  

18   that's the 17th; right?
  

19             MS. McHUGH:  Yesterday was the 11th.
  

20             THE HEARING OFFICER:  Oh, I'm mixing my days.
  

21   So that would be the 18th, Friday the 18th, simultaneous
  

22   briefs, one submittal.  Do you want a page limit?
  

23             MR. THOMPSON:  Four.
  

24             THE HEARING OFFICER:  Four pages.
  

25             MR. FLETCHER:  We'll stipulate.
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 1             MR. RIGBY:  Done.
  

 2             MR. LAWRENCE:  Including the certificate of
  

 3   mailing.
  

 4             MR. FLETCHER:  Yeah, including the certificate
  

 5   of mailing.  Mr. Lawrence had a great idea.
  

 6             THE HEARING OFFICER:  And all attachments.
  

 7   All right.  Friday is the deadline.
  

 8             Well, thanks to everybody for working hard.
  

 9   And it's been harder on all of you, than it has been on
  

10   me.  And I recognize how hard all of you have worked, so
  

11   thank you.  And we'll close the record at this point.
  

12   Thanks everybody.  Let's go home and enjoy at least half
  

13   a day for those that are close to home.
  

14             (Proceedings concluded at 11:17 a.m.)
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