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STATEMENT OF PURP OSE
RS28076 / H0043
Consistent with the Governor's Red Tape Reduction Act, this bill seeks to eliminate inactive provisions of
law. The legislation eliminates outdated and obsolete sections of Idaho Code related to water right delivery
calls. The procedures outlined in these sections are obsolete since the adoption of the Rules for Conjunctive
Management of Surface and Ground Water Resources (IDAPA 37.03.11).

FISCAL NOTE
T~is legislation has no fiscal impact as its only purpose is to remove obsolete sections ofldaho Code.
Contact:
Shelley Keen
Department of Water Resources
(208) 287-4947

DISCLAIMER: This statement of purpose and fiscal note are a mere attachment to this bill and prepared by a proponent
of the bill. It is neither intended as an expression of legislative intent nor intended for any use outside of the legislative
process, including judicial review (Joint Rule 18).
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO
THE MATTER OF THE PETITION FOR
ADMINISTRATION FILED BY THE BIG
WOOD & LITTLE WOOD WATER USERS
ASSOCIATION
IN

Docket No. CM-DC-2017—001

ORDER DISMISSIN G PETITION
FOR ADMINISTRATION

BACKGROUND
On March 6, 2017, the Big Wood & Little Wood Water Users Association
(“Association") ﬁled a Petition for Administration (“Petition”) with the Idaho Department of
Resources (“Department”). The Association petitions the Director (“Director") of the
Department for an order directing administration of its members surface water rights and
hydrologically connected ground water rights in accordance with the prior appropriation doctrine
and the Department’s Rules for Conjunctive Management of Surface and Ground Water
Resources (IDAPA 3103.1 1) (“CM Rules”). Id. at 1.
On March 24, 2017, Sun Valley Company (“SVC”) ﬁled an Answer to Petition for
Administration. 011 March 24, 2017, SVC also ﬁled a Motion for Leave to Conduct Discovery
requesting the Director issue an order authorizing discovery. On March 31, 201?, the Director
issued a Notice of Preheoring Conference; Order Authorizing Discovery scheduling a preheating
conference in the matter for May 11, 201?, and authorizing the parties to engage in and conduct

discovery.
On April 5, 2017, the Department received Galena Ground Water District 's Petition to
Intervene. On April 13, 2017, the Department received South Vaiiey Ground Water District’s
Petition to Intervene. On April 27, 2017, the Director iSSUed an order granting Galena Ground
Water District’s and South Valley Ground Water District’s petitions to intervene.

On April 11, 2017, SVC ﬁled Sun Valley Company ’5' First Set of Discovery Requests to
the Big Wood & Little Wood Water Users Association and Its Members. On May 3, 2017, the
Association ﬁled Petitioner’s Motion for Protective Order (“Motion"). The Association asserts
it has “standing" to file the Petition “seeking an order from the Director directing the
administration of certain surface water rights and hydrologically connected ground water rights.”
Motion at 2. The Association asserts it “is a party to” this contested case but that the “individual
members of the Association are not parties . . . .” Id. The Association states that SVC’s
“discovery requests are not only directed to the Association, but Speciﬁcally propounded upon
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the Association’s members.” Id. at 3. The Association also states that SVC’s “discovery
requests treat the [Associatiou] and the non-party members of the Association interchangeably."
1d. The Association asserts it “is unable to respond to the requests as propounded to non-party
members, and to require them to do so would cause an undue burden and expense.” id. The
Association requests the Director “issue an order protecting [the Association] from undue burden
or expense and directing that [the Association] not be required to respond to" SVC’s discovery
requests. id. at 1.

On May 8, 2017, South Valley Ground Water District ﬁled a Motion to Dismiss or in the
Alternative Motion to Stay asserting the Petition should be dismissed for the Association’s failure
to submit information required by CM Rule 30. Galena Ground Water District, the City of
Bellevue, SVC, the City of Hailey, Dean R. Rogers Inc., the City of Ketchum, and James Speck
on behalf of multiple Respondents separately ﬁled joinders in South Valley Ground Water
District’s motion to dismiss or stay.

The Department held the prehearing conference on May 1 l, 2017.
On May 12, 2017, SVC ﬁled a Response to Petitioner 's Motion for Protective
Order/Motion to Dismiss (“SVC’s Motion to Dismiss"). SVC asserts the Petition “must be
dismissed" because the Association does not hold any water rights and the Association does not
have “standing to pursue a delivery call on behalf of its” members who the Association asserts
“are not parties.” SVC’s Motion to Dismiss at 2-5. James Speck ﬁled ajoinder in support of
SVC’s Response on behalf of multiple Respondents.
On May 22, 201?, the Associatiou ﬁled Petitioner ’s Response to South Valley Ground
Water District ’5' Motion to Dismiss or in the Alternative Motion to .S't‘tty.I On May 30, 2017, the
Department received Petitioner ’s Response to Sun Valley Company ’5 Motion to Dismiss

(“Association’s Response”).

ANALYSIS
The various motions ﬁled by the parties raise several issues, including the following:
Does the Association have standing to collectively call for the delivery of water
authorized by senior priority water rights held individually by the members of the
Association?
2. Was sufﬁcient information submitted by the Association with its Petition to satisfy the
pleading requirements of Rule 30 of the CM Rules?
3. If recognized as a party having standing, can the Association assert that it is the sole
conduit through which all discovery requests will be served, insulating its members from
direct service of discovery, and assuming sole responsibility for responding to any
discovery requests related to its members and water rights held by its members?
1.

'

On May 26, 201?. South Valley Ground Water District ﬁled South Vailey Ground Water District '3 Reply in
Support of its Motion to Dismiss or in the Alternative Motion to Stay (“Reply"). On May 31, 201?, the Department
received SVC's Joinder in Reply in Support of Motion to Dismiss joining the Reply. The Department's Rules of
Procedure 270.02 and 565 authorize a party opposing a motion or preheating motion respectively to ﬁle an answer
within fourteen days of the filing of the motion. IDAPA 37.01.01.27002 & 565. The Department’s Rules of
Procedure do not authorize the ﬁling of replies or joinders in replies.
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Standing of the Association
Both the Association and SVC rely on Beach Lateral Water Users Association v.
Harrison, 142 Idaho 600, 130 P3d 1138 (2006) to support their respective, but conﬂicting,
positions about whether the Association has standing to call for delivery of its members’ senior
priority water rights. Quoting Hunt v. Washington Apple Advertising Comm 'n, 432 U.S. 333,
343 (19W), the Beach decision established three tests for determining “associational standing":
has standing to bring suit on behalf of its members when: (a) its
members would otherwise have standing to sue in their own right; (b) the interests
it seeks to protect are germane to the organization’s purpose; and (c) neither the
claim asserted, nor the relief requested, requires the participation of individual
members in the lawsuit.

[A]n association

The Association asserts, and SVC does not contest, that the water right holder members
of the Association would have standing to sue in their own right (factor a). The Association also
asserts, and SVC does not contest, that the interests the Association seeks to protect are germane
to the organization’s purpose (factor b).

SVC argues, however,

that the claim, or claims, asserted by the Association in the
Petition, require the participation of the individual members of the Association in the contested
case (factor c). S VC ’s Motion to Dismiss at 3. In contrast, the Association argues its Petition
seeks a form of prospective relief, and consequently, does not require the direct participation of
its members because the “‘beneﬁts will likely be shared by the association’s members without
any need for individualized ﬁndings of injury . . . .’” Association ’s Response at 3 (quoting
Beach Lateral Water Users Ass ’n, 142 Idaho at 604, I30 P.3d at l 142).

Rule 30.01 of the CM Rules expressly states: “When a delivery call is made by the
holder of a surface or ground water right (petitioner) alleging that by reason of diversion of
water by the holders of one (1) or more junior-priority ground water rights (respondents) the
petitioner is suffering material injury, the petitioner shall file with the Director a petition” for
delivery call. IDAPA 37.03.11.03001 (emphasis added).
Rule 30.01 of the CM Rules also states:
When a delivery call is made by the holder of a surface or ground water
right (petitioner) alleging that by reason of diversion of water by the holders of one
or more junior-priority ground water rights, the petitioner shall ﬁle with the
Director a petition containing, at least, the following . . . :

A

description of the water rights of the petitioner including a
listing of the decree, license, permit, claim or other documentation
of such right, the water diversion and delivery system being used by
petitioner and the beneﬁcial use being made of the water.
a.

b. The names, addresses and description of the water rights of the
ground water users (respondents) who are alleged to be causing
material injury to the rights of the petitioner in so far as such
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information is known by the petitioner or can be reasonably
determined by a search of public records.
C.

All information,

measurements, data or study results available to
of material injury.

the petitioner to support the claim

d.

A description of the area having a common ground water supply

within which petitioner desires junior-priority ground water
diversion and use to be regulated.

lDAPA 3103.1 1.030.01 (a-d).
Rule 42 of the CM Rules requires that the Director determine “whether the holders of
water rights are suffering material injury and using water efﬁciently and without waste." IDAPA
37.011 1.042.01. Rule 42 sets forth factors “the Director may consider” in reaching this
determination, including “[t] he effort or expense of the holder of the water right to divert water
from the source" and “[t]he extent to which the requirements of the holder of a senior-priority
water right could be met with the user’s existing facilities and water supplies by employing
reasonable diversion and conveyance efﬁciency and conservation practices” or “alternate
reasonable means of diversion or alternate points of diversion." IDAPA 3103.1 l.042.01(b, g-h).

Accordingly, Rules 30 and 42 of the CM Rules require submittal of information unique to
each petitioner, including the water rights alleged to be injured, the water diversion and delivery
system conveying water to each petitioner, a description of the beneﬁcial use by each petitioner,
the expense to each petitioner to divert water, and whether the petitioner could meet its needs
using existing facilities more efﬁciently or using alternate means of diversion or points of

diversion.

Landowners who are members of the Association irrigate with water from one to several
water sources. These various sources of water are uniquely diverted and delivered to each of the
landowuers. The Director must analyze each member’s combination of water sources, and each
member‘s unique delivery systems and water use operations to determine whether there is
material injury to each senior priority water right.

The Beach Court also quoted Bear Lake Educ. Assoc.
448 726 P.2d 452, 45? (1989):

v.

Sch. Dist. 33, 116 Idaho 443,

[S]o long as the nature of the claim and of the relief sought does not make the
individual participation of each injured party indispensable to proper resolution of
the case, the association may be an appropriate representative of its members,
entitled to invoke the court’s jurisdiction.
Again, CM Rule 30 expressly states the water right holder must ﬁle the petition for
delivery call. IDAPA 3103.1 1.030.01. The water right holder must submit information about
the holder‘s water rights, water sources, points of diversion, delivery systems, and beneﬁcial use
for the Director to determine whether the senior priority water rights have been materially
injured. The claim and relief sought requires the individual participation of each party claiming
material injury who is indispensable to proper resolution of the case.
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Because the individual water right holders who are members of the Associatiou are
indispensable to proper resolution of this contested case, the holders of the individual senior
priority water rights must petition for delivery of their water rights. The Association does not
have standing to petition for delivery of its members‘ senior priority water rights and to seek a
general remedy for all the senior priority water right holders.

The Petition filed by the ASSOCiation should be dismissed. See In re Jerome Cry. 30'. of
Comm’rs, 153 Idaho 298, 308, 281 P.3d 1076, 1086 (2012) (explaining that a person must have
standing to invoke a court’s jurisdiction).

Sufﬁciency of Information Submitted, Motion for Protective Order
Dismissal of the Petition moots all other motions pending before the Director. The issue
of the sufﬁciency of information submitted with the Petition raised by South Valley Ground

Water District’s Motion to Dismiss or in the Airemotive Motion to Stay and the Association‘s
motion for protective order from discovery will not be addressed.

ORDER
Based upon and consistent with the foregoing, IT IS HEREBY ORDERED that the
Petition for Administration, ﬁled by the Big Wood 82; Little Wood Water Users Association, is
DISMISSED, without prejudice.

DATED this

#
_-I-I'

2

day of June 201?.

ﬂ

GARY SP

AN

Director
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CERTIFICATE OF SERVICE

3%

I HEREBY CERTIFY that on this
day of June 201?, I served a true and correct
copy of the foregoing document to all parties listed on the Big Wood & Little Wood 2017
Delivery Call Certiﬁcate of Service List posted on the Department‘s website at

httDszﬂidwr.iclaho.Eovllegal-actionsfdeliverv-call-actionszWLW.htm] updated May 30, 2017, by
U.S. mail, postage prepaid.

Kimi White
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

MATTER OF BASIN 37
ADMINISTRATIVE HEARING
IN THE

REQUEST FOR
STAFF MEMORANDUM

)
)
I

On May 4, 2021, the Director of the Idaho Department of Water Resources (“IDWR”)
issued a Notice of Administrative Proceeding for Basin 37, Wood River Basin. The Notice
scheduled a hearing for June 7-11, 2021.

During the winter of 2020 — 2021 and the spring of 2021 , IDWR staff participated in and
presented technical information for a series of meetings of the Big Wood River Ground Water
Management Area Advisory Committee. Facts and technical information presented should be
included as evidence in the administrative proceeding hearing. Because IDWR initiated the
contested case, the Director will also rely on IDWR staff expertise in deciding the cootested case
arising ﬂoor the administrative proceeding. This Request for Staff Memoranda seeks information
from IDWR staff pertinent to the issues to be addressed at the administrative proceeding hearing.

Staff preparing staff memoranda will testify at the hearing and be subject to cross—
examination.

The Director requests Department staff prepare memoranda addressing the following
subjects:

1.
Describe the hydrology and hydrogeology of the Big Wood River, Little
Wood River, Silver Creek, and Camas Creek Basins (“Wood River Basins”). Please cite to
technical reports and materials that support the descriptions.

2.
Describe methods of predicting surface water supplies for the Wood River
Basins. Based on IDWR expertise, recommend a method for predicting the water supply
for the upcoming 2021 irrigation season.

Describe the surface water deliveries in the Wood River Basins. The
include:
should
description
3.

a) Irrigation delivery infrastructure and systems of importance. Examples are Magic
Reservoir and the Milner Gooding Canal. This description should also explain
operations that alter the normal supply of water. For example, operation of Magic
Reservoir alters delivery of natural flow water rights.
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b) Surface water rights, including dates of priority, in the various drainages that were
both historically delivered and curtailed in good water years, average water years,
and water—short years. These descriptions should include sub-reaches of each river
basin, describing both geographical variability in supply, reliability of supply, and
impact of storage or delivery of water from out-of-basin sources or return ﬂows
from irrigation.
c) Identify an analog year or analogous years prior to the advent of ground water
irrigation well diversions that would be similar to the upcoming 2021 irrigation
season.

Summarize the development and beneficial use of ground water in the Wood
River Basins. The summary should include quantities developed and associated water
right priority dates over the period of development.
4.

Describe the develoPment and operation of the Wood River Valley
Groundwater Flow Model Version 1.1 (W RV1.1). The narrative should include a general
description of the modeling platform, the anticipated accuracy of the model, the boundaries
of the model, and the purposes for which the model was developed.
5.

6.
Simulate full curtailment of junior ground water rights within the WRVIJ
model boundary beginning on the following 2021 dates: May 1, June 1, July 1, and August
1. Identify areas within the WRV1.1 model boundary where curtailment of groundwater
use has a minimal contribution to streamflow in Silver Creek and the Little Wood River.
Remove these areas from the area of simulated curtailment, and simulate full curtailment
of junior ground water rights within the reduced area, beginning on May 1, June 1, July l,
and August 1.

Evaluate the simulated curtailments to determine the total beneﬁts of
curtailment to the Big Wood River, including Magic Reservoir; Silver Creek, and the Little
Wood River for the model simulations above.
7.

The Snake River Basin Adjudication Court decreed some surface water
rights authorizing diversion from the Big Wood River and the Little Wood River with a
condition that states the delivery of water is subject to the water exchange provisions in
contracts between the Bureau of Reclamation, American Falls Reservoir District No. 2, and
the Big Wood Canal Company. Please explain the condition, and explain assumptions by
IDWR in determining whether diminished Wood River flows from ground water ﬂow
would cause injury to water rights with this condition.
8.

Explain IDWR analysis to identify lands irrigated by water from the Little
Wood River and Silver Creek that could be injured by depictions caused by ground water
9.

pumping.
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10.

Explain methods of analysis for identifying possible injury. These methods

might include:

a) Comparison of Little Wood River and Silver Creek water right priorities (a) that
were deliverable in a water supply year analogous to 2021 prior to the advent of
ground water pumping, and (b) that may be deliverable during 2021.

b) Comparison of evapotranspiration (“ET”) values for water right places of use
during years of adequate water supply and years of reduced water supply.
c) Analysis of watermaster records to determine water deliveries for water rights
during water supply years analogous to 2021.
The staff memoranda should be submitted to the Director on or before May 17, 2021.
Department staff preparing memoranda will testify at the hearing and will be subject to cross
examination.

Datedthis

ll

dayofMay,2021-.

U
Gary Spaekman
Director
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